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AOT)  THE  ADMINISTRATION  OF  THE  CRIMINAL  LAW. 

TOL.  XXXIX.  (KSW  SXBIES),  OOUCENOUrs  WITH 

MICHAELMAS  TERM,  83  VICTORLa}. 


(TO  THE  COUKT  OF  QUEEN'S  BENCH.] 
1869.     1     HILL,  appellant,  v.  pottee, 
Not.  6.    J  respondent. 

Public  Health  Act,  1848,  (11  ^  12  Vid. 
c.  63)  «.  69 — Notice  to  pave  streets  not 
being  highways. 

A  notice  by  a  local  board  of  health  to 
the  owner  of  houses  abutting  vpon  a  street 
not  being  a  highway,  to  sewer,  level,  pave, 
flag  and  channel  the  same,  in,  pursuance 
of  the  Public  Health  Act,  1848,  (11  ^  12 
Vict.  c.  63)  s.  69,  is  not  invalid  by  reason 
of  the  plans  and  sections  of  the  required 
fBorh*  deposited  under  the  2A  ^  2h  Vict. 
e.  61.  s.  16,  including  narrow  strips  of  land 
in  front  of  the  houses,  not  open  to  or  used 
by  the  public. 

Case  stated  by  the  stipendiary  Magis- 
trate for  the  Manchester  division  of  the 
county  of  Lancaster,  under  the  20  &  21 
Vict.  c.  43. 

1.  At  a  petty  sessions,  holden  at  the 
county  police  court  fpr  the  division  of  Man- 
cheater,  on  the  16th  of  December,  1868, 
a  complaint  was  preferred  by  the  appel- 
lant, the  Clerk  to  the  Local  Board  of 
Health  for  the  district  of  Rnsholme,  in 
the  county  of  Lancaster,  that  the  respond- 
ent waa,  on  the  7th  day  of  August,  1867, 
the  owner  of  certain  premises  fronting, 
adjoining  and  abutting  upon  a  certain 

Nxw  Sbbus,  39. — ^Mao.  Cas. 


street,  called  Victoria  Street,  in  Rusholme, 
within  the  said  district,  which  said  street 
was  not  then  a  highway  repairable  by  the 
inhabitants  at  large,  and  was  not  then 
sewered,  levelled,  paved,  flagged  and  chan- 
nelled to  the  satisfaction  of  the  said  local 
board  of  health ;  and  that  the  said  local 
board  of  health  had,  by  a  certain  writing, 
dated  the  7th  day  of  August,  1867,  sealed 
with  their  seal,  and  signed  by  five  of  their 
members,  and  also  by  the  clerk  of  the 
said  local  board  of  health,  given  the  said 
respondent,  as  owner  of  the  swd  premises 
finjnting,  adjoining  or  abutting  upon  the 
said  street,  notice  within  the  space  of  two 
calendar  months  from  the  date  of  the  said 
notice,  to  sewer,  level,  pave,  flag  and 
channel  so  much  of  the  said  street  as 
the  said  premises  fronted,  adjoined  or 
abutted  upon,  in  manner  in  the  said  notice 
mentioned ;  and  the  said  notice  farther 
required  the  said  respondent  to  execute 
these  works  in  accordance  with  a  plan 
and  section  therein  mentioned  as  being 
deposited  at  the  o£5.ce  of  the  said  local 
board  of  health. 

2.  The  respondent  did  not,  as  required 
by  the  said  notice,  within  two  calendar 
months  after  the  date  of  the  said  notice, 
execute  the  works  in  the  said  notice  men- 
tioned. 

3.  The  said  local  board  executed  the 
said  works  required  in  the  said  notice  to 
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be  done  by  the  respondent^  except  that 
they  did  not  flag  certain  gardens  included 
in  the  said  notice  and  plan,  and  mentioned 
in  the  9th  paragraph  of  this  case.  The 
said  local  board  also  executed  works  of 
sewering,  loTelling,  paving,  flagging  and 
channelling  other  parts  of  the  said  street. 

4.  An  apportionment  of  the  expenses 
incurred  by  the  said  local  board,  in  doing 
such  work  as  was  done  by  the  said  local 
board  in  the  said  street,  was  doly  made, 
as  required  by  the  11  &  12  Vict.  c.  63. 
8.  69,  and  notice  thereof^  so  far  as  related 
to  the  said  premises  of  the  respondent, 
was  duly  given  to  him. 

5.  The  amount  of  the  said  expenses 
apportioned  in  respect  of  the  said  pre- 
mises of  the  respondent  for  the  work  so 
done,  as  apportioned  by  the  surveyor, 
amounted  to  94{.  lis.  7d. ;  and  such  sum 
was  duly  demanded  of  the  respondent,  on 
the  2nd  day  of  June,  1868,  and  he  reftised 
to  pay  the  same. 

6.  The  respondent  was  duly  summoned 
before  the  stipendiary  Magistrate,  to  shew 
cause  why  an  order  should  not  be  made 
upon  him  for  the  payment  of  the  sum 
of  942.  11«.  7d.  so  as  aforesaid  demanded 
of  him. 

7.  The  complaint  was  heard  and  de- 
termined at  a  Petty  Sessions,  on  the  12th 
day  of  January,  1869,  the  said  parties 
then  being  present  by  attorney  and  coun- 
sel, and  upon  such  hearing  the  said  sum- 
mons was  dismissed. 

8.  The  appellant  being  dissatisfied  with 
such  determination,  applied  for  a  case  under 

20  &  21  Vict.  c.  43. 

9.  The  facts  hereinbefore  mentioned 
were  proved,  and  it  was  also  proved  that 
the  said  premises  of  which  the  respondent 
was  the  owner,  fronted,  adjoined  and 
abutted  upon  the  said  Victoria  Street  to 
the  extent  of  201  feet  3  inches,  co-exten- 
sive with  such  street.  It  was  also  proved, 
that  a  portion  of  such  premises,  namely, 
154  feet  6  Laches  in  length,  and  2  yards  and 

21  inches  in  breadth,  composed  small  gar- 
dens enclosed  in  front  of  the  houses  there 
situate,  of  which  the  respondent  was  the 
owner.  It  was  also  proved,  that  no  part 
of  the  said  gardens  had  ever  been  dedi- 
cated to  or  used  by  the  public.  The  notice 
BO  given,  to  sewer,  level,  pave,  flag  and 
channel,  referred  to  a  plan  deposited  in 


the  office  of  the  said  local  board,  and  in- 
cluded the  land  forming  the  said  street, 
and  also  other  land  forming  the  said  gar- 
dens. The  length  of  the  said  street,  as 
shewn  in  such  plan,  was  638  feet  and  6 
inches,  and  the  width  tha*eof  3*6  feet,  in- 
cluding nevertheless  in  snch  36  feet  and  6 
inches,  the  said  gardens,  so  far  as  the  same 
were  so  co-extensive  with  the  said  street 
as  aforesaid.  The  stipendiary  Magistrate 
held  the  notice  to  sewer,  pave,  4c.,  to 
be  informal  and  invalid,  because  it  re- 
quired the  respondent  to  do  that  which 
the  local  board  had  no  authority  to  require 
him  to  do,  inasmuch  as  it  required  him  to 
sewer,  &c.  the  land  forming  the  said  gardens 
in  front  of  the  respective  houses. 

10.  The  opinion  of  the  Court  is  re- 
quested upon  the  following  question: — 
Was  the  said  notice  of  the  7th  August, 
1867,  a  bad  notice,  and  altogether  invalid 
on  the  ground  above  mentioned,  or  a 
good  and  valid  notice  so  &r  as  it  related 
to  the  said  works  so  actually  executed 
by  the  said  board  ? 

11.  If  the  Court  shall  be  of  opinion 
that  the  notice  of  the  7th  August,  1867, 
was  bad  and  altogether  invalid,  for  the 
reason  above  stated,  then  the  determina- 
tion of  the  stipendiary  Magistrate  is  to 
stand ;  otherwise  the  case  is  to  be  remitted 
back,  with  the  opinion  of  the  Court  there- 
on, for  the  further  hearing  of  the  case. 

W.  B.  Cole  for  the  appellant. — The  no- 
tice is  in  pursuance  of  the  Public  Health 
Act  1848  (11  &  12  Vict.  c.  63),  s.  69,  and 
is  good  pro  tanto,  notwithstanding  s.  16 
of  the  24  <fc  25  Vict.  c.  61,  under  which, 
previous  to  giving  such  notice,  plans  and 
sections  of  the  required  works  are  to  be 
deposited  in  the  office  of  the  local  board 
for  the  inspection  of  persons  interested, 
and  a  reference  to  which  is  to  be  held  suf- 
ficient without  the  annexation  of  a  copy 
of  such  plans,  &c.  to  the  notice  itself. 

[Lush,  J. — The  words  of  the  notice  are, 
"  So  much  of  the  said  street ;  "  that  does 
not  include  the  strips  of  garden.  Not- 
withstanding the  error  in  the  plan,  the  re- 
spondent must  have  been  perfectly  aware 
of  what  was  really  required  of  him.] 

He  referred  to  Caley  v.  The  Local  Board 
for  Kingston-vpon-HuU  (1)  ;  Begina  v.  The 

(1)  5B.&a8I5;s.c34LawJ.Itep.(N.8.)H.C.7. 
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Newport  Local  Board  (2) ;  The  Mayor,  S/v.  of 
Manchester -v.  G?iapman  (S).  Further,  the 
objection,  if  valid,  is  cured  by  s.  137  of 
the  11  &  12  Vict.  c.  63,  and  s.  63  of  the 
21  A  22  Vict.  c.  98. 

Quain  (JBaylis  with  him),  for  the 
respondent. — The  decision  of  the  Magis- 
trate was  right.  Bj  s.  16  of  the  24  & 
25  Vict.  c.  61,  the  board,  before  giving 
notice  nnder  a.  69  of  the  Public  Health 
Act  1848,  are  required  to  cause  plans  and 
sections  of  the  required  works  to  be  made 
upon  a  certain  scale,  and  bj  the  form  of 
notice  given  in  schedule  A  to  the  first- 
mentioned  act,  such  works  are  "  to  be  ex- 
ecuted in  accordance  with  the  plana  and 
sections,"  which  are  thus  constituted  on 
inseparable  part  of  the  notice.  Parkinson 
V.  The  Mayor,  Sfc.  of  Blackburn  (4),  where 
a  notice  requiring  an  owner  to  execute 
works  in  excess  of  jurisdiction,  was  held 
bad,  is  decisive  of  the  present  question. 

Ck)CKBDBN,  C.J.  —  There  is  no  doubt 
that  the  notice,  so  &r  as  it  related  to  what 
might  legally  be  required,  is  perfectly 
good,  and  is  not  vitiated  by  that  portion 
of  it  which  is  ultra  vires.  In  arrivirig  at 
this  conclusion,  we  impose  no  hEu^hip 
upon  the  respondent,  who  must  have 
known  precisely  what  the  local  board  in 
the  exercise  of  their  duty  required  of  him, 
notwithstanding  their  mistake  in  includ- 
ing in  their  plan  a  portion  of  ground 
■which  was  private  property,  and  could 
not  therefore  be  made  the  subject  of  the 
order. 

Lush,  J. — The  effect  of  the  notice  and 
plan,  taken  in  conjunction,  was  simply  to 
call  upon  the  respondent  to  flag,  channel, 
&c.  so  much  of  the  street  as  lay  in  &ont 
of  his  property.  It  is  quite  impossible 
that  he  could  have  been  nusled  by  the  ac- 
cidental insertion  in  the  plan  of  a  piece  of 
garden  which  was  his  own  private  pro- 
per^. 

MAmiEft,  J. — I  am  of  the  same  opinion. 
The  notice,  and  so  much  of  the  plan  as 
refers  to  the  strip  of  garden  in  front  of 
the  respondent's  houses,  may  be  consi- 
dered as  notice  to  flag,  &c.  area  A,  and 
also  area  B,  the  first  being  within  and 

(2)  32  Law  J.  Hep.  (k.8.)  H.C.  97. 

(3)  37  Law  J.  Bep.  (n.s.)M.C.  173. 

(4)  33  Law  Time*  119. 


the  second  beyond  the  jurisdiction  of  the 
local  board;  and  the  respondent  has  no 
right  to  refuse  to  do  what  is  properly  re- 
quired with  respect  to  area  A,  because  he 
is  improperly  required  to  do  something 
with  respect  to  area  B.  Parkinson  v.  The 
Mayor  of  Blackburn  (4)  is  distinguishable 
from  this  case,  inasmuch  as  tixere  the 
board  required  the  owner  "  to  repair,  form, 
and  pave  "  a  portion  of  the  street,  which 
was  entirely  beyond  the  powers  conferred 
upon  them  by  the  act.  In  this  case,  so 
much  of  the  notice  as  is  valid,  is  readily 
and  easily  separable  from  that  which  is  bad. 
Hates,  J.  concurred. 

Judgment  for  the  appellant. 

Attorneys — ^Dangerfield  &  Frazer,  agenta  for  O. 
S.  Hall,  Cambridge,  for  appellant;  Bower  & 
Cotton,  agente  for  Edward  Aston,  Manchester, 
for  respondent. 


[IN  THE  COURT  OF  aUEElTS  BENCH.] 
1869.       1    KEHT,  appellant,  v.  astlby, 
Nov.  13.    J  respondent. 

Factory— Slate  Quarry— 30  ^  31  Vict, 
e.  103.  «.  3  (7)—"  Premises." 

A  slate  quarry  occupying  with  its  acces- 
sories a  large  tract  of  land,  uninclosed  and 
approachable  by  no  definite  road  or  en- 
trance, and  furnished  with  covered  sheds  to 
which  the  rough  blocks  of  material  when 
raised  are  conveyed  and  there  converted  by 
a  manufacturing  process  into  slates,  flags 
and  other  saleable  articles,  is  not  within  the 
meaning  of  the  term  ^^  premises  "  mi  the  30 
Sf  31  Vict.  c.  103,  {Factory  Acts  Extension 
Act,  1867),  s.  3.  sub-section  7. 

Cash  stated  by  Justices  of  the  Peace 
for  the  county  of  Carnarvon,  nnder  the 
20  &  21  Vict.  c.  43 ;  of  which  the  following 
is  a  sufficient  sununary : — 

At  a  petty  sessions  holden  at  the  county 
hall  at  Carnarvon,  in  the  said  county,  on 
the  26th  of  September,  1868,  two  sum- 
monses issued  by  Samuel  Saville  Kent, 
Sub-inspector  of  Factories  (the  appellant), 
against  John  N.  F.  Astley,  of  the  parishes 
of  Llanberis  and  Llanddeiniolen,  in  the 
said  county,  slate  and  flag  quarry  pro- 
prietor (the  respondent),  were  heard  be- 
fore the  Justices. 

The  first  complaint  against  the  respon- 
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dent  was  that  he  being  the  occnpier  of  a 
certain  factory  within  the  said  parishes 
and  county,  the  same  being  a  &ctoiy 
within  the  true  intent  and  meaning  of 
the  Factory  Acts,  in  snch  factoiy  as 
aforesaid,  in,  on  and  within  the  precincts 
of  which  said  foctoiy  50  and  mor^  per- 
sons were  employed  in  a  certain  mann&c- 
turing  process,  namely,  in  altering,  repair- 
ing, ornamenting,  finishing  and  otherwise 
adapting  slates  and  flags  for  sale,  did 
nnlawfally  employ,  keep  and  allow  to 
remain  in  the  said  factory,  a  young  person 
requiring  a  surgical  certificate  of  age, 
named  Richard  Griffiths  Davies,  without 
the  certificate  of  age  required  by  the  said 
acts,  whereby  the  said  respondent  had 
forfeited  for  the  said  ofience  a  penalty  of 
not  less  than  21.  nor  more  than  52. 

The  second  complaint  against  the  re- 
spondent was  for  nnlawfolly  employing 
and  keeping,  and  allowing  to  remain  in 
the  said  factory,  the  above  mentioned 
Richard  Griffiths  Davies,  without  having 
duly  registered  his  name  and  the  date  of 
his  first  employment,  in  the  form  and  ac- 
cording to  Mie  directions  given  in  Schedule 
B.  to  the  Act  7  Vict.  c.  15,  whereby  the 
said  respondent  had  forfeited  for  the  said 
ofience  a  penalty  of  not  less  than  21.  nor 
more  than  51. 

The  said  alleged  factory  is  a  slate 
quarry  in  a  large  open  space  extending 
over  about  400  acres  (in  which  there  are 
also  covered  sheds  or  huts  where  the 
splitters  work),  where  hundreds  of  men 
and  very  young  boys  are  employed  in 
getting  larg^  blocks  of  slate,  which  blocks 
or  raw  material  are  drawn,  when  got, 
to  other  parts  of  the  same  quarry  and 
split  with  hammers  and  chisels,  used  as 
wedges,  into  laminaa  or  slates.  _  These  Isr- 
min»  or  slates  are  then  edged  square  with 
an  iron  knife,  by  hand,  into  separate  slates 
or  articles,  and  divided  into  quantities  for 
sale.  They  are  sent  away  m  thousands 
fix)m  the  quarry  to  the  market.  These 
slates  are  also  sold  by  retail,  either  sepa- 
rately or  in  quantity,  by  the  buyers  of 
them.  In  the  quarry  tombstones,  gate- 
posts, chimney-pieces,  tanks  and  slabs  of 
eveiy  size,  are  also  made  out  of  these 
blocks  of  slate,  and  ornamented  according 
to  order.  The  boy  in  question  was  found 
1^  the  sub-inspector  working  in  one  of 


the  sheds  with  other  boys,  to  the  number 
of  upwards  of  50,  adapting  slates  for  sale, 
on  the  28rd  of  July,  1868.  The  shed  was 
within  the  precincts  of  the  quarry,  between 
which  and  the  mountain  there  is  no 
boundary ;  and  one  of  the  places  in  which 
slabs  are  made  is  nearly  a  mile  from  the 
quarry,  with  fields,  in  difierent  occupa- 
tions but  belonging  to  the  proprietor  of 
the  qtiarry,  intervening.  There  is  no 
defined  entrance  to  the  quarry,  which 
is  entered  by  the  work-people  and  others 
by  a  great  many  difierent  ways.  [The 
case  also  referred  to  the  30  &  31  Vict.  c. 
103.  s.  3,  so  much  of  which  as  is  material 
to  the  question  is  hereafter  set  out  in  the 
argument.] 

Upon  the  hearing  of  the  summonses,  the 
Justices  decided  to  dismiss  them,  consider- 
ing that  there  was  no  possibility  of  keeping 
a  clock  to  be  visible  and  capable  of  being 
heard  by  all  persons  employed  in  the 
quarry,  which  one  of  the  Factory  Acts 
appears  to  contemplate ;  that  the  require- 
ment of  another  of  the  said  acts,  that  the 
inside  walls  of  a  factory  shall  be  lime- 
washed,  would  be  difficult  and  absurd  in 
the  case  of  a  quarry ;  and  that  the  defini- 
tion of  a  factory  as  a  place  wherein  ma- 
chinery was  used  in  manufacturing  hemp, 
flax  and  such  like  materials,  is  not  ap- 
plicable to  a  quarry,  to  which,  in  {act, 
scarcely  any  of  the  clauses  were  appli- 
cable. 

The  question  for  the  consideration  of 
the  Court,  was  whether  the  quarry  and 
premises  above  described  were  within  the 
operation  of  the  Factory  Acts  ?  If  the 
Court  should  be  of  opinion  in  the  affirm a- 
tive,  the  case  was  to  be  remitted  to  the 
Justices. 

Sir  J.  D.  Coleridge  {Solicitor  OeneraX) 
(Archibald  with  him)  for  the  appellant. — 
By  the  30  &  31  Vict.  c.  103  (Factoiy  Acta 
Extension  Acts),  8.  3.  sub-section  7,  "  any 
premises,  whether  adjoining  or  separate, 
in  the  same  occupation,  situate  in  the  same 
city,  town,  parish  or  place,  and  constitu- 
ting one  trade  establishment,  in,  on  or  with- 
in the  precincts  of  which  60  or  more  per- 
sons are  employed  in  any  manufacturing 
process,"  are  included  under  the  term 
"factory,"  and  by  the  same  section 
"manufiicturing  process"  is  defined  to 
mean  "  any  manual  labour  exercised  by 
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way  of  trade  or  for  purposes  of  gain,  in 
or  incidental  to  the  making  any  article 
or  part  of  an  article,  or  in  or  incidental  to 
tiie  altering,  repairing,  ornamenting,  finish- 
ing or  otherwise  adapting  any  article  for 
sale ;"  which  definitions  are  appUcable  to 
a  slate  quarry  and  the  works  therein  car- 
ried on,  such  as  are  described  in  the  case. 
The  justices  were  therefore  wrong  in  their 
Tiew  of  the  question.  Palmer's  Ship- 
building and  Iron  Company  v.  Ghayior  (1), 
where  the  whole  of  the  seyeral  branches 
of  the  business  of  the  manufactory  com- 
municated with  each  other,  and  were  within 
one  common  boundary,  may  be  rehed  on  by 
the  other  side ;  but  the  true  meaning  is  that 
any  place  in  the  same  occupation  used  for 
trade  purposes,  and  on  which  the  statut- 
able number  of  peraons  is  employed,  is  a 
&ctoiy,  although  the  manu&cturing  and 
other  processes  necessary  to  the  purposes 
of  the  business  may  be  carried  on  separ- 
ately, and  at  a  distance  from  each  other. 

[Hanken,  J. — Some  of  the  old  bank- 
ruptcy cases  seem  to  throw  light  upon  the 
question  what  constitutes  a  manufacturing 
process  exercised  by  way  of  trade.  In 
Sutton  V.  Weeley  (2)  a  freeholder  using  a 
portion  of  his  own  soil  in  the  manufacture 
of  bricks  was  held  not  to  be  a  trader  within 
the  bankrupt  laws.] 

Here  the  words  are  not  merely  "byway 
of  trade,"  but  also  "for  purposes  of  gain." 

[CocKBCBN,  C.J. — Suppose  the  owner  of 
land  to  use  it  for  the  cultivation  of  hemp, 
■which  he  afterwards  manufactures  into 
rope,  may  he  not  carry  on  his  manufactur- 
ing operations  in  such  manner  as  to  bring 
himself  within  the  operation  of  the  Factory 
Acta?] 

There  is  no  practical  difference  between 
snch  a  case  and  that  of  a  man  who  pur- 
chases raw  material  out  of  which  he  pro- 
daces  a  manufactured  article  by  manual 
labour.  The  process  in  question  is  as  much 
a  manufacturing  process,  and  the  place  in 
which  it  is  carried  on  is  as  much  a  factory 
-within  the  meaning  of  the  statute  as  the 
different  processes  and  places  enumerated 
in  section  5,  and  thereby  excepted  from  the 
operation  of  the  act  (which  but  for  such 
exception  would  be  within  it),  such  as 

(1)  38  Law  J.  Rep.  (k.s.)  ItC.  63 ;  s.  c  Law 
Bep.  4  a.B.  209. 

(2)  7  East  442. 


bleaching  and  dyeing  and  other  works, 
which  have  been  successively  brought 
within  the  Factory  Acts,  or  otherwise 
regulated  by  special  acts  of  parliament 
passed  from  time  to  time.  Further,  the 
justices  have  given  erroneous  reasons  for 
their  decision.  Under  the  7  &8  Vict.  c.  15. 
8.  26,  the  hours  of  work  of  children  and 
young  persons  in  fa^ctories  are  to  be  regu- 
lated "  by  a  public  dock  or  by  some  other 
clock  open  to  the  public  view,"  but  it  is 
not  required  that  the  clock  should  be  placed 
in  the  fEictory;  and  indeed  it  is  desirable 
that  the  clock  should  be  out  of  the  con- 
trol of  the  occupier.  Then  as  to  the  hme- 
washing  of  factory  walls  under  the  3  <fc  4 
Will.  4.  c.  103.  s.  26,  and  the  7  &  8  Vict, 
c.  15.  B.  18,  it  is  provided  by  clause  9  of 
the  schedule  to  the  30  <fc  31  Vict.  c.  103,  that 
these  sections  shall  not  be  in  force  as  re- 
spects any  fisujtory. 

Milward  (Hanee  with  him)  for  the 
respondent. — It  is  clear  that  the  quarry  in 
question,  being  a  mere  aperture  on  the  side 
of  a  mountain,  and  separated  therefrom  by 
no  defined  fence  or  boundary,  and  to  which 
it  is  impossible  to  adapt  the  requirements 
of  the  various  Factory  Acts,  such  as  the 
hanging  up  of  an  abstract  of  the  act,  and 
the  notice  required  by  the  7  &  8  Vict.  c.  15. 
s.  28 ;  the  providing  of  a  clock  for  regula- 
ting the  hours  of  labour,  Ac.,  cannot  come 
within  the  meaning  of  the  term  "pre- 
mises "  in  section  3.  sub-section  7  of  the  30 
<fc  31  Vict.  c.  103.  The  case  is  widely  dif- 
ferent  from  that  of  Palmer's  Shipbuilding 
and  Iron  Company  v.  Chaytor  (1),  where 
the  different  places  in  which  the  several 
branches  of  the  business  were  carried  on 
communicated  with  each  other,  and  were 
within  one  common  boundary. 

[CocKBUBN,  C.J. — The  section  nndercon- 
sideration  brings  within  its  operation  "any 
premises,  whether  adjoining  or  separate,  in 
the  same  occupation."] 

It  is  also  required  that  the  premises 
should  be  situate  "  in  the  same  city,  town, 
parish  or  place,"  whereas  it  appears  by 
the  summonses  in  the  present  case  thtUi 
the  quarry  and  its  accessories  extend  into 
two  different  parishes. 

Tho  Solicitor  General  in  reply. 

CoCKBUEN,  C.J. — ^I  am  of  opinion  that 
the  Justices  were  right  in  their  decision. 
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although  I  do  not  adopt  the  reasons  by 
■which  they  were  guided.  The  process  in 
question  being  one  in  which  manual 
labour  was  employed  for  converting  the 
rough  material  taken  trom  the  quarry  into 
slates  for  building,  was  no  doubt  a  manu- 
facturing process  ;  and  I  agree  that  if  the 
proprietor  of  land  sees  fit  to  use  it  for 
other  than  ordinary  agricultural  purposes, 
and  to  convert  its  produce  into  some 
manu£ekctured  article,  as  in  the  case  I  put 
in  the  course  of  the  argument  of  the 
owner  of  land  growing  hemp  and  also 
carrying  on  the  business  of  a  rope-maker, 
he  would  be,  quoad  such  conversion  of  the 
raw  material,  a  manufacturer,  and  there- 
fore liable  to  be  convicted  for  offences 
within  the  scope  of  the  Factory  Acts. 
But  my  judgment  in  the  present  case  is 
founded  upon  this  consideration :  that 
the  process  of  converting  slate  in  the 
rough  into  the  manufactured  article,  was 
carried  on  in  the  quany  itself  or  places 
accessory  thereto  ;  and  I  cannot  entertain 
the  idea  that  it  was  the  intention  of  the 
legislature  to  bring  a  quarry  within  the 
meaning  of  the  term  "premises,"  as  used 
in  section  3  of  the  statute  in  question  ;  and 
ftirther,  I  do  not  think  that  the  fact  of  the 
process  being  carried  on  in  covered  sheds 
attached  to  this  particular  quarry,  which, 
with  its  other  accessories,  extends  over  an 
area  of  400  acres,  makes  any  difference  in 
this  respect.  The  legislature  has,  doubt- 
less, from  time  to  time  extended  the  opera- 
tion of  the  Factory  Acts,  which  was  at 
first  confined  to  buildings  in  which  per- 
sons of  both  sexes  were  employed,  to  pro- 
cesses not  originally  within  their  contem- 
plation; but  it  has  not  yet  included  a 
mere  open  air  process,  such  as  the  one 
under  consideration,  and  we  should  be  out- 
stripping the  law  in  declaring  those  Acts 
applicable  to  this  particular  kind  of  work, 
which,  although  carried  on  in  the  pre- 
cincts, might  just  as  well  be  performed  in 
the  quarry  itself  Nor  do  we  discern  in 
the  case  before  ns,  the  existence  of  any  of 
those  evils  which  it  was  the  special  object 
of  the  legislature  to  guard  against,  such 
as  the  unseemly  mingling  of  the  sexes,  the 
crowding  together  of  a  number  of  per- 
sons within  an  inconveniently  narrow 
space,  or  the  employment  of  young  chil- 
dren in  works  disproportioned  to  their 


powers.  I  think,  therefore,  we  should  be 
going  beyond  our  province  if  we  put 
such  a  construction  on  the  word  "  pre- 
mises," as  that  contended  for  on  behalf  of 
the  appellant. 

Mellob,  J. — I  am  of  the  same  opinion, 
although  I  must  confess  to  some  fluctua- 
tions of  mind  during  the  argument.  The 
course  of  the  legislature  appears  to  have 
been  to  extend  the  operation  of  the  Factory 
Acts  first  to  one  trade  and  then  to  another, 
as  occasion  seemed  to  require ;  and  I 
think  we  may  derive  much  assistance 
from  the  consideration  that  the  attention 
of  the  legislature  has  not  yet  been  spedaUy 
and  in  terms  directed  to  slate  and  stone 
quarries,  although  long  recognised  as  a 
valuable  and  importtmt  description  of 
property.  We  find  that  bleaching  and 
dyeing  works,  and  other  mannfecturing 
processes,  have  been  successively  dealt 
with,  in  each  case  by  a  separate  act  of 
parliament,  and  the  feet  that  quarries 
have  escaped  notice  may  fairly  lead  us  to 
the  conclusion  that  the  legislature  has  not, 
up  to  the  present  time,  determined  to 
deal  with  them.  I  think,  therefore, 
though  not  without  doubt,  that  we  should 
be  attaching  too  wide  a  meaning  to  the 
word  "  premises "  in  the  statute  under 
consideration,  by  construing  it  as  includ- 
ing a  slate  quarry.  If  it  were  necessary 
to  determine  the  other  point,  I  should 
have  no  hesitation  in  saying  that  the  pro- 
cess in  question  was  a  manufacturing  one. 

Haitnen,  J. — I  am  of  the  same  opinion. 
It  seems  difficult  to  arrive  at  the  conclu- 
sion that  an  open  quarry,  situate  on  a 
mountain's  side,  and  occupying  with  its 
accessories  several  hundred  acres,  was 
ever  intended  by  the  legislature  to  be  dealt 
with  under  the  general  term  "  premises ; " 
and  I  agree  with  what  has  fyien  from  my 
brother  Mellor,  that  the  fact  that  other 
processes  have  from  time  to  time  been 
successively  dealt  with  and  brought  under 
the  operation  of  the  Factory  Acts,  goes  a 
long  way  to  show  that  the  omission  of 
this  particular  source  of  employment  waa 
intentional  and  deliberate. 

Judgment  for  the  respondent. 

Attorneys — Solicitor  to  the  Treagnry,  for  appel- 
lant; J.  Fluker,  agent  for  Dewes  &  Bui^s, 
Kuneaton,  for  respondent. 
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[CROWN  CASE  BESERVED.] 
1869.        1  KEOINA.  V.  MACGEATH.* 

Larceny — Taking  — ifocX;  Auctum — In- 
fluence of  threat. 

The  prosecidrix  entered  a  sale-room,  where 
a  mock  attction  was  being  held.  The  pri- 
soner was  auctioneer,  and  knocked  down  a 
piece  of  doth  to  the  prosecutrix  for  twenty- 
six  shillings,  for  which  she  had  not  hid,  as 
he  knew.  The  prosecutrix  denied  that  she 
had  bid;  the  prisoner  asserted  that  she  had, 
and  miut  pay  for  it  before  she  could  leave. 
The  prosecutrix  tried  to  go  out  of  the  room, 
when  a  confederate  standing  between  her 
and  the  door  also  said  that  she  had  bid,  and 
prevented  her  leaving.  She  then  in  fear 
paid  the  money,  and  took  away  the  cloth 
which  tpas  given  to  her : — ^Held,  that  these 
facts  constituted  a  larceny,  as  they  suffi- 
ciently shewed  that  the  money  was  obtained 
from  the  prosecutrix  against  her  will. 

The  following  case  was  stated  by  the 
learned  Assistant  Barrister  to  the  Recorder 
of  Liverpool. 

At  the  court  of  Quarter  Sessions  of  the 
Peace,  holden  in  and  for  the  borough  of 
Liyerpool,  on  the  30th  day  of  August, 
1869,  Peter  MacGrrath  was  tried  upon 
an  indictment  which  charged  him  with 
feloniously  stealing  26s.  of  the  moneys  and 
property  of  Peter  Powell. 

It  was  proyed  at  the  trial  that  on  the 
26th  day  of  August,  1869,  Jane  Powell, 
the  wife  of  the  prosecutor,  Peter  Powell, 
between  three  and  four  o'clock  in  the 
afternoon  passed  a  sale-room,  and  upon 
being  invited  to  enter  did  so.  There  were 
about  one  dozen  persons  in  the  sale-room, 
and  the  prisoner  was  acting  as  auctioneer, 
and  selling  table-cloths  and  other  articles. 
After  two  table-cloths  had  been  sold,  and 
purchased  by  two  women  who  were  pre- 
sent, a  piece  of  cloth  was  put  up  for  sale 
by  auction,  the  prisoner  acting  as  auc- 
tioneer. A  man  bid  25s.  for  it,  when 
another  man  standing  between  Jane  Powell 
and  the  door  said  to  the  prisoner  that  she 
had  bid  26».  for  it,  upon  which  the  prisoner 
knocked  it  down  to  her.  The  witness,  Jane 
Powell,  said:  "I  had  not  bid  for  it,  nor 

»  Coram  Kelly,  C.B.,  Blackburn,  J.,  Martin,  B., 
L<uh,  J.  and  Brett,  3. 


made  any  sigh;  I  told  the  prisoner  I  had 
not  bid.  He  said  I  did.  I  said  I  did  not, 
and  would  not  pay  for  it ;  I  said  this  several 
times.  I  wient  to  go  out.  The  prisoner 
said  I  had  bid  for  it,  and  must  pay  before 
I  would  be  allowed  to  go  out.  I  was  then 
prevented  going  out  by  the  roan  who  had 
said  I  had  bid  for  it.  He  stood  between 
me  and  the  door,  and  said  I  must  pay  for 
it.  I  wanted  to  go  out,  and  the  man  pre- 
vented me.  I  then  paid  26«.  to  the  pri- 
soner; I  paid  the  money  because  I  was 
afraid.  The  piece  of  cloth  was  then  given 
to  me,  and  I  took  it  away."  In  about  an 
hour  after  she  returned  and  saw  the  pri- 
soner, and  told  him  she  could  not  keep  the 
cloth,  as  she  had  not  bid  for  it.  He  told 
her  he  could  not  give  the  money  back,  but 
if  she  came  the  following  week  he  would 
exchange  it.  The  next  day  the  place  was 
closed  when  Peter  Powell  and  his  wife 
went  to  call  there  about  the  cloth;  but 
close  by  in  the  street  the  prisoner  and  the 
man  who  said  she  had  bid,  and  another 
man  by  whom  Jane  Powell  had  been  in- 
vited on  the  first  occasion  into  the  sale- 
room, were  seen  together  and  immediately 
to  separate  and  go  different  ways.  PetOT 
Powell  followed  the  prisoner,  and  said  to 
him,  "  I  beheve  you  are  the  man  who 
forced  my  wife  to  pay  for  a  piece  of  cloth 
she  never  bid  for ; "  upon  which  he  replied, 
"  I  told  her  to  come  to  the  house  on  Mon- 
day." After  some  little  struggle  and  en- 
deavour to  escape  on  the  part  of  the  pri- 
soner he  was  given  into  custody.  When 
charged  he  said  to  the  policeman,  "She 
cannot  lock  meup,  she  paid  me  the  money." 
The  counsel  for  the  prisoner  objected  that 
the  facts  did  not  prove  a  larceny. 

I  directed  the  jury  that  if  the  prisoner 
had  the  intention  to  deprive  her  of  her 
money,  and  in  order  to  obtain  it  was  guilty 
of  a  trick  and  artifice  by  franduTently 
asserting  that  she  had  made  a  bid  when 
she  had  not,  as  he  well  knew,  and  that 
he  obtained  the  money  by  such  means 
he  was  guilty  of  the  offence  charged.  The 
jury  found  that  no  bid  had  been  made  by 
Jane  PoweD,  which  the  prisoner  knew, 
and  that  he  obtained  the  money  from  her 
by  the  trick  and  artifice  mentioned  above. 
A  verdict  of  guilty  was  then  entered.  I 
postponed  passing  sentence  and  remanded 
the  prisoner  back  to  gaol,  and  reserved  the 
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question  whetiier  the  &ct6  proved  a  lar- 
ceny, and  also  the  qaestion  whether  I 
rightly  directed  the  jtuj,  for  the  decision 
and  opinion  of  the  Conrt  of  Criminal 
AppeaL 

Gommins  for  the  prisoner. — It  is  sub- 
mitted that  this  conviction  should  be 
quashed  because  the  prosecutrix  here  paid 
tne  money  of  her  own  will  in  order  to  free 
herself  from  a  difficult  position,  and  not 
under  such  an  impression  of  terror  as  was 
sufficient  to  amount  to  a  felonious  taking 
on  the  part  of  the  prisoner,  to  whom  she 
paid  it.  She  knew  that  she  had  not  bid 
for  the  cloth,  and  that  she  could  not  be 
made  to  pay  for  it.  It  is  a  case  of  simple 
duress  or  extortion,  but  not  robbery  or 
larceny — Bex  v.  Wood  (1).  The  prose- 
cutrix paid  her  money,  and  took  away  the 
goods ;  therefore,  as  she  had  the  goods  for 
the  mon^,  it  cannot  be  larceny — Bex 
V.  Wilson  (2).  The  direction  to  the  jury 
was  insufficient;  they  ought  to  have  been 
asked  whether  she  parted  with  her  money 
against  her  will. 

McOomiell  for  the  Crown. — The  prose- 
cutrix parted  with  her  money  under  the 
influence  of  fear,  arising  from  expected 
violence  to  her  person,  and  therefore  un- 
willingly ;  and  the  prisoner  produced  that 
state  of  fear  by  a  trick  with  the  object  of 
obtaining  her  money.  That  is  larceny — 
Bex  V.  Hickman  (3).  The  jury  Imve 
found  that  the  prisoner  obtained  the  money 
by  a  trick  or  artifice,  which  had  the  effect 
of  inducing  the  prosecutrix  to  part  with 
it,  and  that  is  sufficient — Bex  v.  Homer 
(4).  If  the  prosecutrix  was  induced  to 
part  with  the  money  through  surprise, 
even  if  not  against  her  wiU,  still  not  being 
with  her  consent,  it  is  larceny — Bex  v. 
Morgan  (5),  Begina  v.  Bobertson  (6). 
The  prosecutrix  never  intended  to  take 
the  goods  in  the  pla«e  of  the  money, 

Kellt,  C.B. — I  think  the  conviction 
ought  to  be  affirmed.  The  prisoner  acted 
as,  and  professed  to  be  an  auctioneer. 
There  was  a  bid  for  the  piece  of  doth, 

(1)  2  Leach  C.  C.  721 ;  B.C.  2  East  P.C.  782. 

(2)  8  Car.  &  P.  111. 

(5)  1  Leach  C.  C.  318. 
(4)  1  Leach  C.  C.  270. 

(6)  Dean.  C.C.  395. 

(6)  34  Law  J.  Bep.  (N.a.)  M.C.  35. 


and  it  was  knocked  down,  or  at  least  the 
prisoner  pretended  to  knock  it  down,  to 
the  prosecutrix.  An  altercation  then  arose. 
The  prosecutrix  said  the  cloth  was  not 
knocked  down  to  her,  and  that  she  had  not 
bid  for  it.  The  prisoner  knew  that  this  was 
so,  but  pretended  that  the  prosecutrix  had 
made  a  bid  for  the  cloth.  He  would  not  let 
her  go,  and  intimidated  her,  for  she  says  in 
her  evidence  that  she  was  afraid  of  him. 
She  was  told  that  she  should  not  leave  the 
room  unless  she  paid  for  the  cloth.  In 
consequence  of  being  thus  frightened  by 
the  prisoner,  and  of  his  threat  that  she 
should  not  leave  the  room,  the  prosecu- 
trix paid  the  money.  The  meaning  of  the 
finding  of  the  jury  must  be  taken  to  be, 
that  the  prosecutrix  did  not  pay  the 
money  voluntarily.  She  was  induced  to  do 
BO  bv  a  snbterfrige,  and  also  by  a  threat 
of  what  might  have  amounted  to  personal 
violence.  Under  these  circumstances  she 
parted  with  her  money,  and  I  think,  there- 
fore, against  her  will. 

There  are  several  definitions  of  larceny. 
Bracton  (lib.  iii.  c.  32.  p.  150),  defines  it 
thus :  "  Furtum  est  secundum  leges  con- 
tractatio  rei  alienee  fraudulenta  cum  animo 
furandi,  invito  illo  domino  cujus  res  iUa 
fuerit." 

In  modem  times.  East  (?)  defines  it 
as  "The  wrongful  or  fraudulent  taking 
and  carrying  away  by  any  person  of  the 
mere  personal  goods  of  another,  from  any 
place,  with  a  felonious  intent  to  convert 
them  to  his,  the  taker's,  own  use,  and 
make  them  his  own  property,  without  the 
consent  of  the  owner." 

The  latter  definition  was  adopted  by 
Parke,  B.  in  Begina  v.  Holloway  (8). 

The  Criminal  Law  Commissioners,  in 
their  definition  of  larceny,  say,  "  The 
taking  and  carrying  away  are  felonious 
where  the  goods  are  taken  against  the 
will  of  the  owner,  either  in  his  absence  or 
in  a  clandestine  manner,  or  where  pos- 
session is  obtained  either  by  force  or  sur- 
prise, or  by  any  trick,  device  or  fraudu- 
lent expedient,  the  owner  not  voluntarily 
parting  with  his  entire  interest  in  the 
goods  "  (9). 

(7)  2  East  P.C.  c.  16.  s.  2. 

(8)  1  Den.  C.C.  370. 

(9)  1  Kep.  p.  16;  and  8«e  Bosc.  Or.  Ev.  6th  ed. 
669. 
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This  case  comes  exactly  within  that 
definition,  as  the  money  was  taken  against 
the  win  of  the  owner.  The  prosecutrix 
did  not  part  with  it  voluntarily,  but  the 
possession  was  obtained  by  fraud  and  force. 
Both  th^'e  causes  operated  on  the  mind 
of  the  prosecutrix.  It  was  a  he,  a  trick,  a 
device,  and  fraudulent  misrepresentation. 
The  crime  of  obtaining  money  by  false 
pretences  is  of  another  kind.  It  is  con- 
stituted by  the  pretence  that  something 
has  taken  place  which,  in  &ct,  has  not 
taken  place,  by  which  pretence  a  person  is 
deceived  and  induced  to  part  with  his 
money,  &c.,  intending  at  the  time  so  to 
part  with  it.  The  present  is  a  different 
case.  The  prosecutrix  was  not  deceived, 
she  was  intimidated,  and  by  the  operation 
of  both  the  intimidation  and  the  sur- 
prise of  the  trick,  she  was  induced  to  give 
ap  her  money  against  her  wiU. 

It  is  not  necessary  to  consider  whether 
there  was  sufficient  force  used  to  consti- 
tute a  robbery.  If  there  was  such  force, 
then  the  prisoner  was  properly  convicted 
of  larceny,  which  is  included  in  the  crime 
of  robbei^.  All  the  elements  of  larceny 
would  there  be  present. 

It  has  been  also  argued  that  the  direc- 
tion to  the  jury  was  wrong.  It  might  pos- 
sibly have  been  better  if  the  question  had 
been  put  directly  to  the  jury,  whether  the 
money  was  obtained  by  the  threat  of  per- 
sonal violence.  That  point  is  not  reserved 
here.  If  it  were,  we  could  not  possibly  say 
that  the  jury  were  improperly  directed  in 
being  asked  whether  the  money  was  ob- 
tained by  a  trick  or  artifice.  It  would, 
under  the  circumstances,  have  been  super- 
fluous to  have  asked  the  jury  whether  the 
prosecutrix  parted  with  her  money  against 
ner  wiU.  I^  however,  this  point  had  been 
reserved,  we  should  stiU  have  affirmed  the 
conviction. 

Mabtis,  B. — The  indictment  in  this 
case  was  for  larceny.  If  a  robbery  was 
in  &ct  committed,  that  does  not  prevent 
a  conviction  for  larceny. 

BucKBDBN,  J. — I  am  of  the  same  opinion. 
To  constitute  a  larceny  there  must  be  an 
animvs  furandi,  i.e.  a  felonious  intent 
to  take  the  property  of  another  against 
his  or  her  wul.  The  essence  of  the  of- 
fence is,  knowingly  to  take  the  goods  of 
another  against  his  will.     The  goods  may 

New  Suubs,  39.— Mao.  Cts. 


be  obtained  in  various  ways.  If  by  force, 
then  a  robbery  is  committed,  and  this 
would  include  a  larceny,  in  which  force  is 
not  a  necessary  ingre^ent.  It  would  be 
a  scandal  to  the  law  if  goods  could  be 
obtained  by  frightening  the  owners,  and 
yet  that  this  should  not  constitute  a  taking 
within  the  meaning  of  the  definition  of 
larceny.  The  material  ingredient  is,  that 
the  goods  should  be  obtained  against  the 
will  of  the  owner.  The  other  ingredients 
of  larceny  undoubtedly  existed  here,  as 
appears  in  the  evidence  of  the  case. 
There  is  ample  evidence  that  the  money 
was  obtained  against  the  will  of  the  prose- 
cutrix. If  there  had  been  any  doubt 
upon  the  point,  the  jury  should  have  been 
asked  the  question,  for  it  is  clear  that  she 
did  not  part  with  her  money  of  her  own 
free  wiU.  This  is  in  effect  stated  in  the 
case.  There  was  evidence  that  the  money 
was  obtained  by  the  prisoner  with  a  felo- 
nious intent,  and  against  the  wUl  of  the 
prosecutrix.  The  jury  have  found  these 
facts  against  the  prisoner,  and  these  &ct8 
constitate  larceny.  Even  if  a  robbery  had 
in  fact  been  committed,  that  does  not  pre- 
serve the  prisoner  from  the  liability  to  be 
convicted  of  larceny.  A  robbery  includes 
a  larceny.  There  may  be  some  doubt 
whether  a  robbery  was  in  fact  committed 
in  this  case,  but  it  ia  not  necessary  to 
consider  that  question. 

LcSH,  J. — I  had  some  doubt  during  the 
argument  whether  there  had  been  any 
sufficient  taking.  But  I  now  think  that 
there  was  a  sufficient  taking  to  constitute 
larceny,  as  the  money  was  specifically  de- 
manded by  the  prisoner,  and  was  exacted 
bv  him  from  the  prosecutrix  under  coer- 
cion,  whilst  she  was  prevented  fivm 
leaving  the  room. 

Brett,  J. — The  question  is  whether 
there  was  a  taking  from  the  prosecutrix 
against  her  wUl.  If  the  matter  rested  on 
the  trick,  that  would  be  insufficient,  inas- 
much as,  if  the  prosecutrix  had  been  de- 
ceived by  it,  and  by  reason  of  it  Had 
parted  with  her  money,  it  would  not  have 
been  larceny,  but  the  money  would  have 
been  obtained  by  false  pretences ;  but  here 
it  can  only  be  taken  as  evidence  of  the 
prisoner's  motives,  inasmuch  as  the  prose- 
cutrix was  not  deceived  but  parted  with 
her  money  under  the  influence  of  fear  of 
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temporary  imprisonment,  though  not  ac- 
companied by  any  personal  violence.  It 
is  imnecessary  to  determine  whether  sach 
an  amount  of  duress  would  be  sufficient  to 
constitute  a  robbery.  Upon  consideration 
I  think  that  if  the  threat  was  capable  of 
being  executed,  and  the  prosecutnx  really 
parted  with  her  money  against  her  will, 
that  is  sufficient  to  constitute  the  ofiFenco 
of  larceny.  There  was  evidence  of  such 
a  taking,  and  the  jury  here  found,  in 
effect,  that  the  money  was  obtained  under 
a  fear  sufficient  to  make  the  giving  of  it 
an  unwilling  act  on  the  part  of  the  prosecu- 
trix ;  consequently  the  taking  was  against 
the  will  of  the  prosecutrix,  and  was  there- 
fore a  larceny. 

Conviction  affirmed. 


Attorneys — Wright  &  Venn,  agents  for  J.  Sayner, 
Liverpool,  for  the  prosecution. 


[CROWN  CASE  RESERVED.] 
1869.      1  EEOINA  V.  WILLIAM  EITSON  AND 
Nov.  13.  J  SAMDEL  KITSON.* 

Forgery— 24!  Sf  25  Vict.  c.  98,  ».  20— 
Antedating  one's  own  Deed. 

A,  by  deed  bearing  date  on  the  7  th  of  May, 

1868,  conveyed  on  that  day  certain  lands  to 
B  in  fee.   Subseqiiently,  on  the  26th  of  April, 

1869,  G  produced  a  deed,  bearing  date  the 
12th  of  March,  1868,  purporting  to  be  a  de- 
mise of  the  same  land  for  a  long  term  of 
years,  as  from  the  25th  of  March,  18G8,  from 
A  to  0.  It  was  found  by  the  jury  that  the 
alleged  lease  was  executed  after  A's  convey- 
ance to  B,  and  ante-dated  for  the  purpose  of 
defrauding  B : — Held,  that  A.  and  C.  were 
guilty  of  forgery. 

Case  reserved  by  Hayes,  J. 

The  prisoners  were  indicted  at  the 
last  Manchester  Assizes,  under  the  24ith 
&  25th  Vict.  c.  98.  s.  20,  for  forging  a 
deed  with  intent  to  defraud  James  Gard- 
ner. "William  Ritson  was  the  father  of 
Samuel  Ritson  and  was  a  builder.  He  had 

•  Coram  Kelly,  C.B.,  Martin,  B.,  Blackburn,  J., 
Lush,  J.,  and  Brett,  J. 


been  entitled  to  certain  building  land  at 
Heaton  Norris,  in  Lancashire,  which  had 
been  conveyed  to  him  in  fee,  and  he  had 
borrowed  on  the  security  of  it  of  the  pro- 
secutor James  Grardner  more  than  730/., 
for  which  advances  he  had  given  on  the 
10th  of  January,  1868,  an  equitable  mort- 
gage by  written  agreement  and  deposit  of 
title  deeds. 

On  the  5th  of  May,  1868,  William  Ritson 
executed  a  deed  under  the  BanJcrupt  Act 
of  1861,  conveying  all  his  real  and  per- 
sonal estate  to  James  Booth,  a  trustee  for 
the  benefit  of  creditors,  and  on  the  7th  of 
May,  1868,  by  deed  between  James  Booth, 
the  trustee,  of  the  first  part,  and  William 
Ritson  of  the  second  part,  and  the  said 
James  Gardner  of  the  third  part,  reciting 
the  said  deed  of  assignment,  and  that 
James  Grardner  had  become  mortg^ee  of 
the  said  building  land,  and  that  there  was 
then  due  to  him  789/.  6s.  2d.  for  principal 
and  interest,  and  that  the  said  James 
Booth  and  William  Ritson,  having  caused 
a  valuation  to  be  made,  had  ascertained 
that  the  said  sum  was  in  excess  of  the 
value  of  the  said  hereditaments,  and  that 
there  were  some  building  materials  on 
the  land  not  fixed  to  the  freehold,  and 
that  it  had  been  agfreed  between  the  parties 
to  the  deed,  to  convey  the  land  and  assign 
the  materiab  for  502.  to  the  said  James 
Gtardner, — 

It  was  witnessed  that  the  said  James 
Booth  and  William  Ritson,  in  considera- 
tion of  the  said  sum  paid  as  therein  men- 
tioned (namely  49/.  to  Booth  and  1/.  to 
William  Ritson),  did  respectively  grant, 
convey,  and  confirm  unto  the  said  James 
Gardner,  the  said  freehold  land  (subject  to 
the  two  indentures  therein  mentioned, 
being  previous  conveyances  to  other 
parties  by  the  said  WUliam  Ritson  of  two 
small  plots  thereof),  and  all  the  estate, 
claim  and  demand  of  the  said  James 
Booth  and  William  Ritson  therein,  to  and 
to  the  use  of  the  said  James  Gardner,  his 
heirs  and  assigns  for  ever,  with  a  covenant 
from  the  said  James  Booth  and  WiUiam 
Ritson  that  they,  or  one  of  them,  had  fiill 
power  to  grant  the  said  lands  and  heredi- 
taments as  aforesaid,  free  fi-om  aU  incum- 
brances, except  as  appeared  by  the  said 
deed ;  but  which  deed  contained  no  men- 
tion of  the  deed  found  to  be  a  forgery,  as 
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after  mentioned,  but  only  mentioned  the 
conveyances  of  the  said  two  small  plots. 
After  the  execution  of  the  said  conveyance 
to  the  prosecutor,  he  entered  into  posses- 
sion of  the  ground  so  conveyed  to  him. 

About  March,  1869,  the  prosecutor  had 
buildings  erecting  on  adjoining  land,  and 
had  employed  William  Ritson  as  a  builder, 
and  had  given  him  permission  to  erect  a 
ahed  on  part  of  the  ground  so  conveyed  as 
aforesaid,  which  was  done.  The  prosecu- 
tor afterwards  wished  to  have  it  removed, 
but  the  two  Ritsons,  the  son  being  then 
working  with  his  father,  refused  to  do  so, 
and  the  prosecutor  removed  it  himself. 
On  the  2(>th  of  April,  1869,  the  prosecutor 
received  a  letter  &om  a  solicitor,  written 
on  behalf  of  Samuel  Ritson,  claiming  title 
to  the  land,  and  complaining  of  prosecutor 
having  trespassed  thereon  by  pulling  down 
a  building,  and  offering  to  show  the  deed 
under  which  Samuel  Ritson  claimed.  And 
on  the  26th  of  April,  a  writ  in  an  action 
of  trespass,  at  the  suit  of  Samuel  Ritson, 
was  sued  out  and  served  on  the  pro- 
secutor. The  prosecutor  then  saw  the 
attorney  for  Samuel  Ritson,  who  produced 
the  deed  charged  as  a  forced  deed,  and 
the  prosecutor  commenced  the  prosecu- 
tion i^inst  the  two  prisoners  before  the 
magistrates. 

This  deed  is  dated  the  12th  of  March, 
1868,  the  date  being  before  WiUiam  Ritson's 
deed  of  assignment  and  the  conveyance 
to  the  prosecutor,  and  purports  to  be  made 
between  WiUiam  Ritson  of  the  one  part, 
and  Samuel  Ritson  of  the  other  part.  It 
recites  the  original  conveyance  in  fee  to 
William  Ritson,  and  that  William  Ritson 
had  agreed  with  Samuel  Ritson  for  a  lease 
to  him  of  part  of  the  land  at  a  yearly  rent 
of  181.  9s.  4id.,  and  then  professes  to  de- 
mise to  Samuel  Ritson  a  large  part  of  the 
frontage  and  most  valuable  part  of  the 
land,  which  had  been  equitably  mortgaged, 
and  afterwards  conveyed  to  the  prosecutor, 
as  mentioned  above,  for  the  term  of  999 
years,  &om  the  25th  of  March  then  in- 
stant. The  said  deed  contained  no  notice 
of  any  title,  legal  or  equitable,  of  the  pro- 
secutor, and  contained  the  usual  covenants 
between  a  lessor  and  lessee.  It  was  exe- 
cuted by  both  WiUiam  and  Samuel  Ritson, 
and  professed  to  have  been  attested  by  a 
witness ;  but  such  witness  was  not  called 


at  the  trial,  nor  was  any  evidence  given  as 
to  the  professional  man,  or  other  person,  by 
whom  the  deed  was  prepared.  Although 
the  date  of  the  deed  was  the  12th  of  March, 
1868,  it  WM  proved  by  the  stamp  distribu- 
tor, who  had  issued  the  stamp,  that  it  was 
not  in  fact  issued  ft-om  the  office  by  him 
before  the  7th  of  January,  1869,  nor  was 
the  deed  ever  mentioned  l^  the  prisoners 
before  that  year. 

It  was  contended  on  the  part  of  the  pro- 
secutor, that  the  deed  was  a  forged  deed, 
made  after  the  prosecutor's  conveyance, 
and  ante-dated,  for  the  fraudulent  purpose 
of  overreaching  that  conveyance,  and  so 
endeavouring  to  deprive  the  prosecutor  of 
his  estate  under  the  said  conveyance,  and 
of  a  considerable  part  of  the  property  for 
a  long  term,  and  leaving  only  a  valueless 
reversion  in  him  in  such  part  of  the  pro- 
perty. And  in  support  of  this  view,  the 
counsel  for  the  prosecution  cited 

Hawk,  P.O.,  vol.  1.  c.  21.  p.  263.  8th 

Ed.,   and  Salwey  v.   Wain,   Moor, 

655,  44th  &  45th  Eliz.,  and  2  Russ. 

(4th  Ed.),  719.     And  see  3  Inst. 

169  ;  Bac.  Abr.  Forgery. 
The  counsel  for  the  prisoners  contended 
that  the  deed  could  not  be  a  forgery,  as  it 
was  really  executed  by  the  parties  between 
whom  it  purported  to  be  made,  and  that 
there  was  no  modem  authority  in  support 
of  the  doctrine  contended  for  by  the  prose- 
cution. 

He  also  contended  that  the  prosecutor 
had  obtained  his  conveyance  by  fraud, 
and  that  it  was  void  against  the  prisoners, 
and  if  so,  the  lease  would  be  rightfuUy 
made. 

The  jury  found  that  there  was  no  ground 
for  impuiang  any  fraud  to  the  prosecutor 
with  regard  to  his  security  and  convey- 
ance ;  and  I  having  expressed  an  opinion 
in  conformity  with  the  authorities  cited  on 
the  part  of  the  prosecution,  and  informed 
the  jury  that  if  the  alleged  lease  was  exe- 
cuted after  the  prosecutor's  conveyance, 
and  ante-dated,  with  the  purpose  of  de- 
frauding him,  it  would  be  a  forgery. 

The  jury  found  both  the  prisoners 
guilty.  And  in  pursuance  of  the  request 
of  the  prisoners'  counsel,  I  reserved  the 
question,  whether  the  prisoners  were  pro- 
perly convicted  of  forgery,  under  the  cir- 
cumstances, for  the  opinion  of  this  Court. 
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Torr  for  the  prisoners. — It  is  submitted 
that  the  crime  of  forgery  was  not  com- 
mitted by  the  prisoners  or  either  of  them. 
Forgery  means  the  fraudulently  making  by 
one  of  a  deed  as  the  deed  of  another,  or 
the  altering  of  a  deed  belonging  to  another, 
or  the  altering  of  one's  own   deed  after 
pubhcation.   There  is  a  distinction  between 
fraudulently  making  a  deed  containing  a 
falsehood,  as  for  instance,  a  &lse  recital, 
or  a  fiilse  date,  before  it  is  deUvered  out 
to  the  other  party,  and  fraudulently  making 
a  false  deed,  that  is  to  say,  purporting  to 
be  another  person's  deed ;  and  it  is  sub- 
mitted that  in  the  former  case  it  would 
not  be  forgery,  but  a  false  pretence  or 
cheat,  whilst  in  the  latter  case  it  would  be 
forgery.     So  here  it  is  submitted  that, 
though  there  might  have  been  a  cheat  or 
false  pretence,  and  therefore  a  conspiracy 
to  defraud,  the  prisoners  were  wrongly 
convicted  of  forgery.     By  the  6th  Eliz.  c. 
14,  which  repealed  the  earlier  statutes  on 
the  subject,  it  was  enacted  that  "  if  any 
person  or  persons  whatsoever,  upon  his  or 
their  own  head  or  imagination,  or  by  false 
conspiracy  and  fraud  with   others,  shall 
wittingly,   BubtUly    and  falsely  forge   or 
make,  &c.,  any  false  deed,  charter  or  writ- 
ing, sealed,  &c.,  to  the  intent  that  the  state 
of  freehold  or  inheritance  of  any  person  or 
persons,  o^  in,  or  to  any  lands,  &c.,  or  the 
right,  title,  or  interest  of  any  person  or 
persons,  of,  in  or  to  the  same,  shall  or  may 
be  interested,  troubled,  defeated,  recovered 
or  charged,"  &c.,  &c.,  "and  shall  thereof  be 
convicted,  either  upon  an  action  or  actions 
of  forger  of  false  deeds  to  be  founded  upon 
this  statute,  or,  Ac.,  shall  pay,"  &c.     Lord 
Coke,  in  commenting  upon  this  statute, 
says  (3  Inst.  168),  "  To  forge  is  metapho- 
rically taken  from  the  smith,  who  breaketh 
upon  his  anvil  and  forgeth  what  fashion 
or  shape  he  will ;  the  offence  (as  appeareth 
before)  is  called  crimen,  falm,  and  the  of- 
fender falsarius,  and  the  Latin  word  to 
forge  is  falsare  or  fabricare.     And  this  is 
properly  taken  when  the  act  is  done  in  the 
name  of  another  person."    In  commenting 
on  the  words  "  or  make,  Ac,"  Lord  Coke 
says,  "  These  be  larger  words  than  to  forge, 
for  one  may  make  a  false  writing  within 
this  act,  though  it  be  not  forged  in  the 
name  of  another,  nor  his  seal  nor  hand 
counterfeited."    As  if  A  made  a  true  deed 


of  feoffinent  under  his  hand  and  seal  of  the 
manor  of  Dale  unto  B,  and  B  or  some 
other  rase  out  D,  the  first  letter  of  Dale, 
and  put  in  S,  and  then  where  the  true 
deed  was  of  the  mtmor  of  Dale,  now  it  is 
false,  altered  and  made  the  manor  of  Sale. 
This  is  a  false  writing  under  seal  within 
the  purview  of  this  statute.  And  so  it  is 
if  a  rent  chai^  of  one  hundred  pounds  by 
the  year  be  granted  out  of  land  in  fee,  or 
for  hfe,  &c.,  and  the  grantee  or  any  other 
rase  out  one  and  inst^d  thereof  inserteth 
two,  this  is  a  &l8e  writing  within  the  dan- 
ger of  this  statute.  But  the  present  con- 
viction was  upon  an  indictment  fiwned  on 
the  24th  &  25th  Vict.  c.  98,  s.  20,  which 
enacts  that  "  whosoever  with  intent  to  de- 
fraud shall  forge  or  alter,  or,  &c.,  any  deed, 
&c.,"  shall  be  guilty  of  felony.  This  is  a 
re-enactment  of  the  11th  Geo.  4.  and 
1st  Will.  4.  c.  10,  which  has  the  same 
words,  and  by  the  change  of  language  it 
is  submitted  it  was  intended  to  narrow  the 
application  of  the  word  "  make "  in  the 
statute  of  Elizabeth. 

[Martin,  B. — ^In  Bmeell  on  Crimes,  Vol. 
n.  p.  710,  4th  edit.,  there  is  a  definition 
of  forgery ;  and  again,  at  p.  711,  the  au- 
thority in  3  Inst.  169  is  referred  to  in  this 
way  :  "  And  though  it  seems  to  have  been 
thought  that  a  deed  so  altered  is  more 
properly  to  be  called  a  false  than  a  forged 
deed,  not  being  forged  in  the  name  of 
another,  nor  his  seal  or  hand  counter- 
feited ;  yet,  according  to  the  better  opi- 
nion, such  an  alteration  amounts  to 
forgery ;  on  the  ground  that  the  fraud 
and  villany  are  the  same  as  if  there  were 
an  entire  making  of  a  new  deed  in 
another's  name ;"  and  also  at  p.  719, 
Russell  says,  "  A  man  may  be  guilty  of 
forgery  in  making  a  false  deed  in  his  own 
name.  Thus  it  has  been  holden  to  be 
forgery  for  a  person  to  make  a  feofiment  of 
certain  lands  to  I.  S.,  and  afterwards  to 
make  a  deed  of  feoffinent  of  the  same  lands 
to  I.  D.  of  a  date  prior  to  that  of  the  feoff- 
ment to  I.  S.,  for  herein  he  falsifies  the 
date  in  order  to  defraud  his  own  feoffee 
by  making  a  second  conveyance  which  at 
the  time  he  had  no  power  to  make."  Then 
East,  P.C,  Vol.  II.  c.  19.  s.  1,  is  referred 
to  wliich  says  :  "  Forgery  at  Common  Law 
denotes  a  false  making,  a  making  malo 
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animo  of  any  written  instrument  for  the 
purpose  of  fraud  and  deceit.  This  defini- 
tion results  froia  all  the  authorities,  ancient 
and  modem,  taken  together ;"  and  further 
on  it  is  said,  "  Lord  Coke  indeed  seems  to 
confine  it  in  strictness  to  an  act  done  in 
the  name  of  another,  hut  this  was  long  ago 
argued  in  Anne  Lewis's  case  to  he  too 
narrow  a  definition."  Then  HawJdna  is 
cited,  and  at  Bk.  1.  c.  21.  s.  2,  he  says  : 
"  As  to  the  first  particular  it  is  said  to  be 
possible  for  a  man  knowingly  to  make  a 
deed  in  his  own  name  and  also  to  sign  it 
himself,  which  yet  in  judgment  of  law 
may  be  no  better  than  downright  for- 
gery ;  or  if  a  man  make  a  feoffinent  of 
certain  lands  to  J.  D.,  and  afterwards 
make  a  deed  of  feoffment  of  the  same 
lands  to  J.  D.  of  a  date  prior  to  that  of 
the  feofiiiient  to  J.  S.,  in  which  case  he  is 
said  to  be  guilty  of  forgery,  because  he 
knowingly  falsifies  the  date  in  order  to 
defraud  his  own  feoffee  by  making  a 
second  conreyance  which  at  the  time  he 
had  no  power  to  make.  But  Sir  E.  Coke 
seems  to  say  that  a  deed  so  altered  may 
more  properly  be  called  a  fialse  than  a 
forged  writing,  because  it  is  not  forged  in 
the  name  of  another,  nor  his  seal  or  hand 
counterfeited.  But  I  see  no  good  reason 
why  such  an  alteration  of  a  deed  should 
not  as  properly  be  called  forgery  as  the 
entire  making  of  a  new  deed  in  another's 
name,  for  in  both  cases  not  only  the  fraud 
and  viUany  are  the  very  same,  but  also 
a  man's  hand  and  seal  are  falsely  made 
use  of  to  testiiy  his  assent  to  an  instru- 
ment, which  after  such  an  alteration  is  no 
more  his  deed  than  a  stranger's.  Also 
the  notion  of  forgery  doth  not  seem  so 
much  to  consist  m  the  counterfeiting  a 
man's  hand  and  seal,  which  may  often  be 
done  innocently,  but  in  the  endeavouring 
to  give  an  appearance  of  truth  to  a  mere 
deceit  and  falsity,  and  either  to  impose 
that  upon  the  world  as  the  solemn  act  of 
another  which  he  is  in  no  way  privy  to,  or 
at  least  to  make  a  man's  own  act  appear 
to  have  been  done  at  a  time  when  it  was 
not  done,  and  by  force  of  such  a  falsity  to 
give  it  an  operation  which  in  truth  and 
justice  it  ought  not  to  have,  as  appears  by 
the  foregoing  cases  in  this  section,  to  most 
of  which  Sir  E.  Coke  himself  seems  to 
apree."  Ea^t  then  cites  Mr.  Justice  Black- 


stone,  4  Com.  247,  who  says  that  "Forgery 
is  the  fraudulent  making  or  alteration  of 
a  writing  to  the  prejudice  of  another's 
right."  Ea»t  continues  :  "  In  Crogan's 
case,  BuUer,  J.  stdd,  it  is  '  the  making  a 
false  instrument  with  intent  to  deceive,'  as 
Eyre,  B.,  in  Taylor's  case,  defined  it  to 
be  '  a  false  signature  made  with  intent  to 
deceive.' "  East  also  refers  to  Parke's 
case,  2  Lea  775,  when  Mr.  Justice  Girose, 
delivering  the  opinion  of  the  Judges,  and 
said,  "  The  defimtion  of  forgery  is  the  false 
making  a  note  or  other  instrument  with 
intent  to  defraud."  Eatt  further  cites 
Eyre,  B.,  in  the  case  of  Jones  v.  Palmer, 
1  Lea.  366,  "  The  definition  of  forgeiy  is 
the  false  making  an  instrument  which 
purports  on  the  face  of  it  to  be  good  and 
valid  for  the  purpose  for  which  it  was 
created  with  a  design  to  defraud,"  &c. 
Again,  at  p.  855,  East  says  it  is  forgery 
"  if  he  make  a  subsequent  deed  of  feoff- 
ment aa  of  a  date  prior  to  a  former  deed 
of  his  own  conveying  the  same  lands, 
thereby  attempting  to  give  the  last  an 
operation,  which  in  justice  it  ought  not  to 
have,  in  order  to  defraud  his  own  feoffee." 
Salwey  v.  Wain,  Moor  655,  is  also  an 
authority  for  that  proposition.] 

No  doubt  the  definitions  in  the  text 
books  are  against  the  contention  on  be- 
half of  the  prisoners,  but  there  has  been 
no  case  since  the  case  in  Moor,  referred  to. 
by  East,  in  the  above  passage,  but  it  is 
submitted  the  distinction  is  between  a  real 
deed  containing  a  falsehood  and  a  false 
deed.  In  Comyn's  Digest,  tit.  Forgery  (x), 
the  definition  given  is  :  "  Forgery  is  when 
a  man  fraudulently  writes  or  publishes  a 
fJEtlse  deed  or  writing,  to  the  prejudice  of 
the  right  of  the  offender." 

Addison  for  the  prosecution.  —  This 
conviction  is  right.  In  Bac.  Abr.,  tit. 
Foixeiy(A),  it  is  written:  "The  notion 
of  forgery  doth  not  so  much  consist  in 
the  counterfeiture  of  a  man's  hand  and 
seal,  which  may  often  be  done  innocently, 
but  in  the  endeavouring  to  give  an  ap- 
pearance of  truth  to  a  mere  deceit  and 
falsity;  and  either  to  impose  that  npon 
the  world,  as  the  solemn  act  of  another 
which  he  is  in  no  way  privy  to,  or  at  least 
to  make  a  man's  own  act  appear  to  have 
been  done  at  a  time  when  it  was  not  done, 
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CASES  CONNECTED  WITH 


[N.  S. 


and  by  force  of  snoh  a  falsity,  to  give  it 
aa  operation  'which  in  truth  and  justice  it 
ought  not  to  have." 

[Mabtin,  B. — Sir  M.  Foster,  in  Lewis's 
case,  p.  1 1 7,  expressly  says  that  ante-dating 
a  deed  of  conveyance  to  overreach  a  for- 
mer  deed  is  forgery,  and  further,  "that 
act  does  not  use  the  words,  '  the  deed  of 
any  person,  or  the  deed  of  another,'  but 
any  false  deed."  Is  the  deed  in  question, 
then,  a  false  deed,  or  is  it  not  ?  Undoubt- 
edly  it  is.  Was  it  published  with  an  in- 
tention to  defiraud  ?  It  certainly  was. 
This  being  so,  it  would  sound  very  harsh 
to  say  that  the  prisoner's  case  was  not 
brought  within  the  letter  and  meaning  of 
the  act.] 

He  was  then  stopped ;  and  the  Court 
gave  judgment  as  follows : — 

Bjeut,  C.B. — This  conviction  must  be 
afltoned.  The  authorities, — such  as  Co- 
myn's  Digest ;  Bac.  Abr.  Forgery  (a)  ; 
Inst. ;  Sir  M.  Foster ;  Russell  on  Crimes, — 
ai«  uniformly  to  the  effect,  not  that  every 
instrument  containing  a  false  statement 
is  a  forgery,  but  that  every  instmment 
which  purports  to  be  what  it  is  not, 
whether  executed  by  a  person  who  is  not 
the  person  purporting  to  execute,  or  bear- 
ing a  date  which  is  not  the  true  date  is  a 
forgery.  I^  then,  we  adopt  the  definition 
of  forgery  as  given  by  those  authorities, 
it  is  impossible  to  distinguish  this  case 
from  those  either  of  forgery  at  common 
law  or  by  statute. 

lliABTiN,  B. — I  am  of  the  same  opinion. 
It  is  laid  down  in  3  Inst.  169,  also  by  Sir 
M.  Foster  and  in  BusseU  on  Crimes,  in  the 
passages  referred  to  in  the  course  of  the 
argument,  as  well  as  in  Tomhn's  Law 
Dictionary,  that  when  a  party  makes  a 
feoffment  of  land,  and  afterwards  makes  a 
feofiment  of  the  same  land  in  which  he 
falsifies  the  date,  he  is  guilty  of  forgery. 

BLACKBnBN,  J. — I  am  of  the  same 
opinion.  The  definition  of  forgery  in 
Comyn's  Digest,  tit.  Forgery,  is  correct. 
Forgery  consists,  not  in  making  a  deed 
which  has  a  false  statement  but  in 
making  an  instmment  appear  to  be  what 
it  is  not.  In  Bac.  Abr.  tit.  Forgery, 
it  is  said  that  forgery  consists  "in  the 
endeavouring  to  give  an  appearance  of 
truth  to  a  mere  deceit  and  falsity,"  or 


"  at  least  to  make  a  man's  own  act  appear 
to  have  been  done  at  a  time  when  it  was 
not  done,  and  by  force  of  such  a  fidsity, 
to  give  it  an  operation  which  it  ought  not 
to  have." 

In  this  particular  case  the  &lsehood  ia 
in  a  date  which  is  here  material,  though 
in  ordinaiy  cases  it  would  not  be  mate- 
rial, therefore  it  &lls  within  that  defini- 
tion. 

Then  in  3  Inst.  169,  Coke  says  such  a 
case  would  be  forgery,  and  he  refers  to 
times  as  early  as  the  year-books  ;  it  is  a 
mistake  to  suppose  that  he  was  speaking 
only  with  reference  to  the  statute  of 
Elizabeth,  he  was  quoting  from  earlier 
authorities. 

Then  Sir  M.  Foster,  referring  to  Lewis's 
case  decided  by  the  judges  in  consultation, 
considers  it  as  plain.  So  say  all  the  text- 
writers,  and  there  is  no  autnority  against 
it.  Therefore  I  think  this  conviction  is 
light,  and  must  be  affirmed. 

Lush,  J. — It  is  conceded  that  if  the 
parties  had,  in  the  first  instance,  put  in 
the  true  date  and  then  altered  it,  it  would 
have  been  forgery.  Then  it  would  be 
absurd  to  hold,  that  to  put  in  a  false  date 
from  the  beginning  is  not  forgery.  Here 
the  deed  is  fklse  in  the  sense  of  professing 
to  be  what  it  is  not,  and  is  calculated  to 
deceive  another. 

Brett,  J.,  concurred. 

Conviction  affirmed. 


Attorneys  —  James   Pearce,    agent   for   Samuel 
Stringer,  Manchester,  for  the  prisoner. 


[CROWN  CASE  RESERVED.] 

1869. 
Nov.  20. 


9.      1 
20.   / 


BEGINA  V.  HODGKISS.* 


Perjury — Fabe  Affidavit — Bills  of  Sale 
Act  —  Misdemeanour — Indictment  —  Sur- 
plusage. 

The  prisoner  was  indicted  for  wilful  and 
corrupt  perjury  in  making  a  false  affidavit 

»  Coram  Kelly,  C.B.,  Martin,  B„  Byles,  J., 
Blackburn,  J.,  and  Lush,  J. 
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before  a  Gommitnoner  for  taJcing  oaths  in 
tie  Court  of  Queen's  Bench,  for  the  purpose 
of  getting  a  bill  of  sale  filed  under  the  Bills 
of  Sale  Act,  1854 : — Held,  a  misdemeanour 
though  not  wilful  and  corrupt  petjury. 
Held  also,  that  the  conclugion  of  an  in- 
dictment for  perjury,  "  ttuU  so  the  defendant 
did  commit  wilful  and  corrupt  perjury  " 
might  be  rejected  as  surplusage,  arid  a  con- 
vidionfor  the  misdemeanour  was  right  upon 
tueh  an  indictment. 

Case  reserved  by  Pigott,  B. 

The  prisoner  was  tri^  at  the  last  Sum- 
mer Assizes  for  the  conntv  of  Worcester, 
npon  an  indictment  which  charged  that 
he  committed  wHfal  and  cormpt  perjury 
in  an  affidavit  sworn  by  him  before  a 
Ckimmissioner  for  taking  Affidavits  in  the 
Court  of  Queen's  Bench. 

The  affidavit  was  sworn  before  a  Com- 
missioner at  Stourbridge,  and  was  made 
for  the  purpose  of  getting  a  bill  of  sale 
filed.  It  was  material  in  the  affidavit  to 
state  the  date  when  the  bill  of  sale  was 
made,  which  the  prisoner  swore  was  on 
the  18th  of  December,  1868,  whereas  it 
was  in  &ct  made  on  the  4th  of  January, 
1869. 

The  coonsel  for  the  prisoner  objected 
that  Bach  an  affidavit  could  not  be  the 
subject  of  an  indictment  for  perjury,  not 
being,  as  he  contended,  sworn  in  a  judi- 
cial proceeding.  I  overruled  the  objection 
and  left  the  case  to  the  jury,  who  found 
the  prisoner  guilty ;  but  I  reserved  the 
case  for  this  Court  upon  the  above  objec- 
tion, being  pressed  by  the  counsel  so  to  do, 
and  the  prisoner  was  admitted  to  bail  (1). 

(1)  By  the  Bills  of  Sale  Act,  1854  (17  &  18 
Vict  c.  36.  e.  1),  it  is  enacted  as  follows  : — Every 
biU  of  sale  of  personal  chaUclg  made,  after  the 
passing  of  this  Act,  either  absolutely  or  condition- 
ally, or  subject  or  not  subject  to  any  trusts,  and 
vhereby  the  grantee  or  holder  shall  hare  powur 
either  without  notice  and  either  immediately  after 
the  making  of  such  bill  of  sale,  or  at  any  future 
time,  to  seize  or  take  possession  of  any  property  and 
etbets  comprised  in  or  made  subject  to  such  bill 
of  »le,  and  every  schedule  or  inventory  which 
■hall  be  thereto  annexed  or  therein  referred  to,  or  a 
true  copy  thereof,  and  of  every  attestation  of  the 
execution  thereof  shall,  together  with  an  affidavit 
of  tJie  tinte  of  such  bill  of  tale  being  made  or 
given,  and  a  description  of  Uie  residence  and  occa- 
pa^on  of  the  person  making  or  giving  the  same, 
or  in  case  the  same  shall  be  made  or  given  by  any 


No  counsel  appeared,  and  the  Court 
gave  judgment  as  follows : — 

Kelly,  C.B. — The  prisoner  has  been 
convicted  on  an  indictment  which  charged 
that  he,  with  intent  to  falsely  register  a  bill 
of  sale,  made  an  affidavit  under  the  BiU  of 
Sales  Act,  which  affidavit  was  intituled  In 
the  Queen's  Bench,  and  swore  to  the  date 
of  the  bill  of  sale  falsely.  The  question  is, 
whether  that  offence  amounted  to  wilful 
and  corrupt  perjury.  It  is  not  wilful  and 
corrupt  perjury  in  strict  legal  meaning, 
but  it  is  quite  clear  that  taking  a  false 
oath  in  an  affidavit  required  by  the  act  of 
parliament  for  the  purpose  of  procuring 
the  registration  of  a  bill  of  sale  is  a  mis- 
demeanour, and  liable  to  the  punishment 
attached  to  a  misdemeanour.  Then  the 
indictment  in  this  case,  after  alleging  the 
fiacts  above   stated,   bore  the  conclusion 

person  under  or  in  the  execution  of  any  process, 
then  a  description  of  the  residence  and  occupation 
of  the  person  against  whom  such  process  shall 
have  issued,  and  of  every  attesting  witness  to  such 
bill  of  sale,  be  filed  by  Uie  officer  acting  as  clerk 
of  the  docquets  and  judgments  in  the  Court  of 
Queen's  Bench  within  twenty-one  days  after  tlia 
making  or  giving  such  bill  of  sale  (in  like  manner 
as  a  warrant  of  attorney  in  any  personal  action 
given  by  a  trader  is  now  by  law  required  to  be 
filed),  otherwise  such  bill  of  sale  shall,  as  against 
all  assignees  of  the  est&te  and  effects  of  the  per- 
son whose  goods  or  any  of  them  are  comprised  in 
such  bill  of  sale  under  the  laws  relating  to  bank- 
ruptcy or  insolvency,  or  under  any  assignment  iat 
the  benefit  of  the  creditors  of  such  person,  and  as 
against  all  sheriff's  officers  and  other  persons 
seizing  any  property  or  effects  comprised  in  such 
bill  of  sale  in  the  execution  of  any  process  of  any 
court  of  law  or  equity  authorizing  the  seizure  of 
the  goods  of  the  person  by  whom,  or  of  whose 
goods  such  bill  of  sale  shall  have  been  made,  and 
against  every  person  on  whose  behalf  such  process 
shall  have  been  issued,  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever,  so  far  as  regards 
the  property  in  or  right  to  the  possessions  of  any 
personal  chattels  comprised  in  such  bill  of  sale, 
which  at  or  after  the  time  of  such  bankruptcy,  or 
of  filing  the  insolvent's  petition  in  such  insol- 
vency, or  of  the  execution  by  the  debtor  of  such 
assignment  for  the  benefit  of  his  creditors  or  of 
executing  such  process  (as  the  case  may  be),  and 
after  the  expiration  of  the  said  period  of  twenty- 
one  days,  shall  be  in  the  possession  or  apparent 
possession  of  the  person  making  such  bill  of  sale, 
or  of  any  person  against  whom  the  process  shall 
have  issued  under,  or  in  the  execution  of  which 
such  bill  of  sale  shall  have  been  made  or  given,  as 
the  case  may  be. 
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that  so  the  defendant  "  did  commit  wilfal 
and  corrupt  perjury."  That,  however,  we 
think  m&j  be  rejected  as  Bnrplasage  (2). 
The  indictment  states  &cts  sufficient  to 
constitute  a  misdemeanour,  and  therefore 
we  think  the  conviction  should  stand  as  a 
conviction  of  a  misdemeanour,  and  that 
the  prisoner  is  liable  to  be  sentenced  to 
punishment  for  that  offence. 

Mastin,  B. — I  am  of  the  same  opinion, 
and  act  upon  the  autiiority  of  the  case 
where  a  person  was  convicted  of  taking 
a  false  oath  before  a  surrogate,  for  the 
purpose  of  obtaining  a  marriage  license 
(3). 

The  other  learned  judges  concurred. 
Conviction  affirmed. 


(2)  In  Ss/<dU  T.  7%e  Queen  (11  Q.B.  781 ;  s.c. 
18  Law  J.  Rep.  (jt.s.)  M.C.  69)  in  error  fifom  a 
conviction  upon  an  indictment  for  pequiy,  it 
naa  held  that  the  whole  averment  of  the  conclu- 
sion— "  and  80  the  jurors  aforesaid  did  say  that 
the  said  J.  E.  K.,"  &c,  "  did  commit  perjury" — 
might  be  struck  out,  on  the  ground  that  the  per- 
jury was  BufBciently  alleged  by  the  preceding  part 
of  the  count ;  and  as  "  peijury"  is  not  a  word  of 
art  like  "  murder,"  the  concluding  part  of  the 
count  was  immaterial.  We  should  rather  say  that 
perjury  it  a  word  of  art,  but  only  expressive  of  a 
conclusion  of  law,  and  a  mere  conclusion  of  law 
from  the  premises  is  immaterial,  and  therefore 
being  unnecessary  may  always  be  rejected  as  sur- 
plusage (1  Chit.  ex.  232  and  2  Chit.  C.L.  312). 
There  seems,  therefore,  to  be  a  distinction  between 
such  a  term  as  perjury  and  sudi  words  of  art  as 
describe  the  offence,  as  murder,  feloniously,  burgla- 
riously, &C.,  which  are  essential  and  cannot  be 
rejected  (4  Hawk,  F.C.,  p.  26,  Bk.  2.  c.  25.  s.  65). 

(3)  Segina  y.  Chapman.  1  Den.  C.C.  432.  18 
Law  J.  Rep.  (n.8.)  M.C.  152. 

COPT  OF  THB  Dn>ICTllBMT. 

Woree»ier»hire. — The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present  that  on  the  4th 
day  of  January  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-nine,  one  William 
Priest  made  and  executed  to  one  Sergeant  Tur- 
ner, a  bill  of  sale  of  certain  personal  chattels  of 
him  the  said  William  Priest,  which  bill  of  sale 
bears  date  the  18th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight  ;  and  the  jurors  aforesaid,  upon  their  oath 


aforesaid,  do  further  present  that  one  William 
Edward  Hodgkiss,  intending  and  desiring,  accord- 
ing to  the  provisions  of  the  statute  in  such  case 
made  and  provided,  to  obtain  the  filing  of  the  said 
bill  of  sale,  or  a  true  copy  thereof,  and  contriving 
and  intending  to  cause  it  to  appear  that  the  said 
bill  of  sale  was  made  and  given  on  the  day  and  in 
the  year  last  aforesaid,  afterwards,  to  wit,  on  the 
day  and  i)rear  first  aforesaid,  came  in  his  proper 
person  before  John  Bullen  Shepherd,  then  being  a 
commissioner  for  taking  affidavits  in  writing  in 
the  Court  of  Queen's  Bench,  and  then  produced  a 
certain  affidavit  or  writing  of  him  the  said  William 
Edward  Hodgkiss,  and  then  by  and  before  the  said 
John  Bullen  Shepherd  in  due  form  of  law  was 
sworn,  and  took  his  corporal  oath  upon  the  Holy 
Gospels  of  God  concerning  the  truth  of  the  matters 
contained  in  the  said  affidavit,  he  the  said  John 
Bullen  Shepherd  then  having  sufficient  competent 
and  lawful  power  and  authority  to  administer  the 
said  oath  to  the  said  W.  E.  Hodgkiss  in  that  be- 
half. And  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present  that  at  the  time 
when  the  said  W.  E.  Hoi^kiss  was  so  duly  sworn  aa 
aforesaid,  it  became  and  was  material  and  neces- 
sary for  the  purpose  of  obtaining  the  filing  of  the 
said  bill  of  sale,  or  a  true  copy  thereof,  as  afore- 
said, in  and  by  affidavit  to  state  and  set  forth, 
amongst  other  things,  the  time  of  the  said  bill  of 
sale  being  made  or  given ;  and  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  further  present 
that  the  said  W.  E.  Hodgkiss  being  so  duly  sworn 
as  aforesaid  upon  his  oath  aforesaid  before  the 
said  J.  B.  Shepherd  so  being  such  commissioner  as 
aforesaid,  unlawfully,  falsely,  corruptly,  know- 
ingly, wilfully,  and  maliciously,  in  and  by  his  said 
affidavit  in  writing,  did  depose  and  swear,  amongst 
other  things,  in  substance  and  to  the  effixrt  follow- 
ing, that  is  to  say,  that  the  said  bill  of  sale  wua 
made  and  given  on  the  day  it  bears  date,  being 
the  said  18th  of  December  A.D.  1868 ;  and  that  the 
said  W.  E.  Hodgkiss  was  present  and  did  see  the 
said  W.  Priest  sign  and  execute  the  same  on  the 
day  and  the  year  last  aforesaid  ;  whereas  in  truth 
and  in  fact  the  said  bill  of  sale  was  not  made  or 
given  on  the  day  it  bears  date,  to  wit,  on  the  day 
and  in  the  year  last  aforesaid,  and  whereas,  in 
truth  and  fact,  the  said  W.  £.  Hodgkiss  was  not 
present  and  did  not  see  the  said  W.  Priest  sign 
and  execute  the  said  bUl  of  sale  on  the  day  and  in 
the  year  last  aforesaid,  when  in  truth  and  in  fact 
the  said  biU  of  sale  was  made  and  given  on  the 
day  and  in  the  year  first  aforesaid  as  aforesaid,  as 
he  the  said  W.  E.  Hodgkiss  then  well  knew ;  and 
so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say  that  the  said  W.  £.  Hodgkiss  in  manner  and 
form  afbresaid,  unlawfully,  falsely,  wilfully,  mali- 
ciously and  corruptly,  did  commit  wilful  and  cor- 
rupt perjury  against  the  peace  aforesaid. 

We  are  indebted  to  the  favour  of  Mr.  Green,  of 
the  Clerk  of  Assize  Office  for  the  Oxford  Circuit, 
for  the  above  copy  of  this  indictment.  The  indict- 
ment did  not  form  part  of  the  case,  but  it  is  in- 
serted here  because  the  form  of  it  was  referred  to 
by  the  Lord  Chief  Baron  in  his  judgment. 
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[IN  THE  COUBT  OP  QUEENS  BENCH.} 
'THB   QOXKK  «.  THB    JUSTICES  OT 
THS   WEST    BIDQia  OT  TOBK* 
8HIBE. 


1869. 
Not.  25. 


1   v\ 

{• 


Wine  and  Beerhouse  Act,  1869  (32  ^  33 
Vict.  e.  27)— 9  Geo.  4.  c.  61— AleJumse— 
Oeneral  Annual  licensing  Meeting — Ad-^ 
joumment — Certificate — Res  Judicata. 

B,  who  was  the  holder  of  a  licente  granted 
to  him  under  the  3  I*  4  Vict.  c.  61,  for  the 
tale  of  beer  in  a  beerhouse  oeoupied  by  him, 
gave  the  proper  notices  required  by  82  &•  33 
Viet.  c.  27  of  hie  intention  to  apply  for  a 
eerlifieate  to  obtcein  a  Ucenee  for  the  sale  of 
beer,  ^e.  in  the  said  house.  He  made  his 
application  at  the  Oeneral  Annual  Licensing 
Meeting,  but  the  certificate  was  refused  upon 
the  ground  that  he  came  wUhin  the  Srd  sub- 
section of  the  8th  section  of  32  ^  33  Vict, 
e.  27.  The  meeting  was  held  upon  the 
20<ft  of  August,  and  was  adjourned  to  the 
17th  of  September.  On  the  2hth  of  August, 
Dgave  notice  that  he  should  apply  at  the  ad- 
journed meeting  for  a  certificate  in  respect  of 
the  same  house  which  he  alleged  was  occupied 
by  hkn.  The  justices  refused  to  entertain 
<A«  application,  as  they  had  already  refused 
such  certificate  on  the  application  of  B. 
Upon  appeal  to  the  quarter  sessions,  tJie 
appeal  was  dismissed  without  hearing  it  on 
the  merits : — Held,  upon  a  rule  for  a  man- 
damus to  enter  contin/uanfies  and^hear  the 
appeal,  first,  that  the  refusal  to  grant  the 
eertifieate  to  B,  upon  a  ground  personal  to 
him,  did  not  prevent  B  from,  making  an 
application  for  a  eertifieate  in  respect  of  the 
same  house  ;  secondly,  that  the  notices  having 
been  given  by  D  21  days  before  the  ad- 
journed meeting  at  which  the  application 
was  made  by  him,,  the  requirements  of  sec- 
Html  o/  32  ^  33  VicL  c.  27,  were  so  far 
eompUed  with. 

Held,  therefore,  that  the  rule  for  a  man- 
damus must  be  absolute. 

Rale  calling  upon  the  keepers  jof  the 
peace  and  justices  in  and  for  the  West 
Riding  of  the  County  of  York,  to  shew 
cause  why  a  mandam,us  should  not  issue, 
commanding  them  to  enter  continuances 
from  session  to  session  to  the  next  general 
quarter  sessions  of  the  peace,  to  be  holden 
for  the  said  West  Riding,  upon  the  appeal 
of  Thomas  Drake  against  the  decision  of 

Nbw  SsBiaB,  39.— Hao.  Cas. 


the  justices   at  the  adjourned    general 
licensing  meeting,  holden  on  the  17th  of 
September,  1869,  in  and  for  the  borough 
of  Halifax,  in  the  said  Riding,  refusing 
the  application  of  the  said  Thomas  Drake 
for  a  certificate  under  the  provisions' of 
"The  Wine  and  Beerhouse  Act,  1869."    • 
It  appeared  from  the  affidavits  that  in 
pursuance  of  the  Ist  section  of  the  9  Geo; 
4.  c.  61,  the  borough  justices  of  Halifax 
appointed  the  20th  of  August,  1869,  for 
holding  the  general  aTinnal  licensing  meet- 
ing for  the  borough.     Prior  and  up  to 
the  said  20th  of  August,  Joseph  Boocock 
occupied  the  Nag's  Head  Inn,  within  the 
borough,  as  a  beerhouse.     On  the  22nd 
of  July,  1869,  he,  as  required  by  the  Wine 
and  Beerhouse  Act,  1869,  gave  a  notice 
of  his  intention  to  apply  at  the  general 
annual  licensing  meeting  for  a  certificate 
to  obtain  a  license  to  sell  beer  in  the 
Nag's  Head  Inn.    He  also  lodged  a  cer. 
tificate  of  character  at  the  office  of  the 
clerk  to  the  justices.    At  the  general  an« 
nual  licensing  meeting  it  was  proved  that 
Joseph  Boocock  had,  in  the  year  1864, 
while  keeping  the  West  Biding  Hotel  in 
the  said    borough,    been    convicted    for 
knowingly  permitting  prostitutes  to  aa- 
semble  m  that  house,  and  had  been  fined 
51.  for  the  said  ofience,  and  that  his  spirit 
license  for  the  said  West  Riding  Hotel 
was  refused  in  1865.   The  justices  refused 
to  gfrant  him  a  certificate,  on  the  ground 
that  he  came  within  the  3rd  sub-section  of 
The  Wine  and  Beerhouse  Act,  1869.    No 
notice  of  appeal  was  given  by  him  against 
such  refusal.    At  the  time  of  making  the 
said  application  for  the  certificate,  Toseph 
Boocock  held  a  license  under  3  &  4  Vict, 
c.  61,  by  which  he  was  authorised  to  sell 
beer  unta  the  10th  of  October,  1869.   The 
meeting  of  the  20th  of  August,  1869,  was 
continued  by  adjournment  in  pursuance 
of  the  9  Geo.  4.  c.  61,  to  the  17th  of  Sep- 
tember,  1869.     The  name  of  Joseph  Boo- 
cock was  kept  upon  the  signboard  of  the 
Nag's  Head,  as  the  apparent  occupier,  to 
the  8th  of  October,   1869,   but  Thomas 
Drake  swore  in  his  affidavit,  that  on  the 
26th  of  August,  1869,  he  was  the  real 
resident  holder  and  occupier  of  the  dwell- 
ing house  and  premises  known  as  "The 
Nag's  Head."     On  the  25th  of  Aupst 
the  said  Thomas  Drake  gave  notice  of  his 
P  
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intention  to  apply  at  the  adjourned  gene- 
ral  Bumial  licensing  meeting  for  a  certifi- 
cate anthorising  the  grant  to  him  of  a 
license  to  sell  by  retail  beer  and  cider,  in 
the  honse  and  premises  occnpied  by  him, 
which  house  was  the  said  honse  called  the 
"Nsig's  Head."  He  also  lodged  a  cer- 
tificate of  character.  The  notices  were 
served  21  days  before  the  said  17th  of 
Ssptember  npon  which  day  the  adjonmed 
meeting  was  held,  and  at  that  meeting  the 
said  Thomas  Drake  applied  for  a  certifi- 
cate, but  the  justices  declined  to  re-hear 
the  application  of  any  person  whose  cer- 
tificate was  refused  at  the  general  annual 
licensing  meeting,  either  on  grounds  re- 
lating to  himself  or  to  his  premises,  and 
refossd  to  grant  the  certificate  for  which 
he  applied.  Notice  of  appeal  was  given 
against  such  refusal,  and  die  appeal  came 
on  to  be  tried  before  the  court  of  quarter 
sessions  at  Leeds,  on  the  19th  of  October, 
1869.  It  was  urged  on  behalf  of  the 
respondents,  that  the  appellant  had  not 
given  21  days'  notice  prior  to  the  general 
annual  licensing  meeting  held  on  the  20th 
of  August ;  that  he  was  not  the  bond  fide 
occupier  of  the  house  as  required  by  the 
statute  at  the  time  of  giving  the  notice ; 
and  that  the  matter  had  been  adjudicated 
upon  at  the  general  meeting,  so  that  the 
justices  were  not  bound  to  re-hear  the  ap- 
plication. 

The  justices  dismissed  the  appeal  with 
costs  (1). 

Waddy  shewed  cause  against  the  rule : — 
The  justices  at  the  Quarter  Sessions  were 
right  in  holding  that  the  matter  had  been 

(1)  The  following  sections  of  9  Geo.  4.  c.  61  & 
32  &  33  Vict.  c.  27  are  material  :— 

9  Geo.  4.  c.  61,  8.  3.  enacts,  "  It  shall  be  lawful 
for  the  justices  acting  at  a  general  annual  licensing 
mooting,  and  they  ore  hereby  required  to  continue 
such  meeting  by  adjournment,  to  such  day  or  days, 
and  t7  such  place  or  places  within  the  division  or 
place  for  which  such  meeting  shall  be  holden,  as 
such  justices  may  deem  most  convenient  and  su£B- 
cient  for  enabling  persons  keeping  inns  within 
such  division  or  place  to  apply  for  such  license ; 
provided,  nevertheless,  that  the  adjourned  meeting 
to  be  holden  next  after  such  general  annual 
licensing  meeting  shall  not  be  so  holden  in  or  upon 
any  of  the  five  days  next  ensuing  that  on  which 
such  general  annual  licensing  meeting  shall  have 
been  holden  as  aforesaid  ;  and  that  every  adjourn- 
ment of  the  said  general  annual  licensing  meeting 
•hall  be  holden  within  the  month  of  March  in  the 
eountiea  of  MMleies  and  Surrey,  and  of  Auffutt 
or  Btpttmbtr  in  •rtiy  othwr  county." 


already  adjudicated  upon,  and  were  also 
right  in  the  construction  which  they  put 
upon  the  statute.  Boocock  had  given  the 
proper  notices,  and  had  applied  for  a  cer- 
tificate in  respect  of  this  same  house.  The 
matter  was  investigated  by  the  justices  at 
the  general  licensing  meeting,  the  result 
being  that  the  certificate  was  refused. 
His  old  license  remaiaed  in  force  up  to 
the  10th  of  October,  1869  ;  and  his  name 
remained  upon  the  signboard  up  to  the 
8th.  The  justices  might  fairly  consider 
that  he  was  really  the  occupier  of  the 
house,  and  that  the  matter  was  res  ad  judi- 
cata. Next  it  is  submitted  that  the  inten- 
tion of  the  Legislature  was  that  the  notices 
previous  to  the  application  should  be  given 

S.  6.  "  Whenever  the  justices  shall  have  ordered 
any  such  adjournments  of  the  general  annual 
licensing  meeting,  or  shall  have  appointed  such 
special  sessions  as  aforesaid,  the  day,  hour  and 
place  for  holding  every  such  adjourned  meeting, 
and  every  such  special  session,  shall  be  appointed 
by  precept  of  the  majority  of  the  said  justices, 
directed  to  the  high  constable,  requiring  notices, 
similar  in  form  to  those  given  at  the  general 
licensing  meeting,  to  be  affixed  on  the  door  of  the 
church  or  chapel,  or  on  some  other  public  and 
conspicuous  place,  and  to  be  served  upon  Uie  same 
parties." 

32  &  33  Vict,  c  27.  s.  4.  "  From  and  after  the 
15th  of  July,  1869,  no  license  or  renewal  of  a 
license  for  the  sale  by  retail  of  beer,  cider,  or  wine, 
or  any  of  such  articles,  under  the  provisions  of  any 
of  the  said  recited  acts  shall  (save  as  in  this  act 
otherwise  provided)  be  granted  except  upon  the 
production  and  in  pursuance  of  the  authority  of  a 
certificate  granted  under  this  act. 

Any  license  granted  or  renewed  in  contraven- 
tion of  this  enactment  shall  be  void." 

S,  6.  "  Certificates  under  this  act  shall  be 
granted  by  the  justices  assembled  at  the  general 
annual  licensing  meeting  held  in  pursuance  of  an 
act  of  the  session  of  the  9th  year  of  the  reign  of 
King  George  the  Fourth,  chapter  61,  intituled 
'  an  act  to  regulate  the  granting  of  licenses  to 
keepers  of  inns,  alehouses,  and  victualling  houses 
in  England,'  or  at  some  ac^oumment  of  such 
meeting  held  in  pursuance  of  the  said  last  men- 
tioned act,"  &c. 

S.  7.  "  Every  person  intending  to  apply  to  the 
justices  for  a  certificate  under  this  act  shall, 
twenty-one  days  at  least  before  he  applies,  give 
notice  in  writing  of  his  intention  to  one  of  the 
overseers  of  the  parish,  township,  or  place  in 
which  the  house  or  shop  in  respect  of  which  his  appli- 
cation is  to  be  made  is  situate,  and  to  some  constable 
or  peace  officer  acting  within  such  parish,  town- 
ship or  place ;  and  shall,  in  such  notice,  set  forth 
his  name  and  address,  and  a  description  of  the 
license  or  licenses  for  which  he  intends  to  apply, 
and  of  the  situation  of  the  house  or  shop  in  re- 
spect of  which  the  application  ia  to  be  made,"  &e. 
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before  tlie  general  lioenaing  meeting.  If  so, 
the  notioee  giTen  hj  Thomas  Dra£e  were 
too  late,  for  thej  were  given  after  the  20th 
of  Angnst,  the  daj  upon  which  the  general 
licensing  meeting  was  held.     By  tiie  7th 
section  of  32  &  33  Vict.  c.  27,  every  per- 
son intending  to  apply  for  a  certificate 
shall,  twenty-one  days  at  lectst  before  he 
applies,  give  notice  in  writing  of  his  in- 
tottion,  io.    The  statnte  refers  in  the  5th 
section  to  the  9  Geo.  4.  c.  61,  and  provides 
titat  certificates  shall  be  granted  by  the 
jostioes  assembled  at  the  general  annual 
uoensing  meeting  held  in  porsnance  of  the 
latter  act,  or  at  some  adjonmment  of  such 
meeting.     By  s.  10  of  the  latter  act  every 
person  intending  to  apply  for  a  license  in 
respect  of  a  honse  not  heretofore  kept  as 
an  inn,  shall  on  the  several  Sundays  be- 
tween tb.e  1st  of  January  and  the  last  day 
of  Febroary,  in  the  counties  of  Middlesex 
and  Surrey,  and  elsewhere  between  the 
Ist  day  of  Jane  and  the  last  day  of  July, 
affix  a  notice  on  the  door  of  the  house, 
and  upon  the  church  doors,  and    shall 
serve  a  copy  of  snch  notice  upon  one  of 
the  overseers  of  tiie  poor  within  the  month 
of  February  in  tiie  counties  ofMiddlesex  and 
Surrey,  and  elsewhere  within  the  month 
of  July,  and  upon  a  constable,  Ac.,  "  prior 
to  tiie  general  annual  Ucensing  meeting." 
The  case  of  a  house  not  previously  licensed 
is  dealt  with  also  by  the  7th  section  of  the 
32  A  33  Vict.  o.  27,  but  the  earlier  part 
already  referred  to  applies  to  the  present 
case,  and  it  was  intended  that  the  notice 
of  twenty-one  days  should  be  prior  to  the 
general  annual  licensing  meeting,  which, 
m  all  counties  except  Middlesex  and  Sur- 
rey, must,  under  section  1   of  9  Q«o.  4. 
c.  61,  be  held  on  some  day  between  the 
20th  of  August  and  the  14th  of  September. 
[LnsH,  J. — The  3rd  section  of  9  Geo.  4. 
c.  51,  provides  that  the  justices,  at  the  ge- 
neral licensing  meeting,  may  continue  such 
meeting  by  adjournment  to  such  day  or 
days,  and  to  such  place  or  places  as  they  may 
deem  "  most  convenient  and  sufficient  for 
enabling  persons  keeping  inns  within  such 
division  or  place  to  apply  for  such  license." 
Why,  then,  should  not  a  notice  be  good 
for  such  adjourned  meeting  though  not 

f'lven  in  time  for  the  general  meeting  ? 
nch  a  notice  is  not  to  be  necessary  in  the 
cose  of  an  application  for  a  renewal  of  a 
certificate.] 


.  The  adjourned  meetings  are  simplv  for 
the  purpose  of  finishing  the  buamess 
which  was  not  disposed  of  at  the  general 
meeting. 

[LnsH,  J. — Such  a  constmction  would 
not  accord  with  the  provision  in  9  Geo.  4. 
c.  61.  s.  3,  as  to  the  time  of  holding  the 
a<^'oumed  meeting:  that  is  to  say,  not 
within  five  days  of  the  general  meeting ; 
nor  with  the  provision  in  the  5th  section 
of  the  same  statute,  that  the  adjourned 
meeting  is  to  be  holden  by  precept,  re- 
quiring  notices  similar  in  form  to  those 
given  at  the  general  annual  licensing  meet< 

A  somewhat  similar  question  has  al< 
ready  been  before  this  Court  in  the  pre- 
sent term — ex  parte  Rushworth.  Then 
the  justices  had  at  the  general  licensing 
meeting  refused  to  grant  a  certificate, 
whereupon  the  ^plicant  gave  new  no- 
tices twenty-one  days  before  the  adjourned 
meeting.  At  that  meeting  the  justices 
declined  to  hear  the  application,  and  this 
Court  refused  a  role  for  a  mandamtu  com- 
manding them  to  do  so. 

[Blacebubk,  J. — It  was  there  nnnecee* 
sary  to  decide  anything  more  than  this : 
that  the  applicant  had  a  remedy  by  appeal 
to  the  Quarter  Sessions,  if  he  had  any 
just  ground  of  complaint,  and  that  having 
that  remedy,  he  could  not,  by  giving  new 
notices,  entitle  himself  to  make  a  iresh 
application  for  a  certificate.] 

Further,  it  is  submitted,  that  the  ad- 
journed meeting  is  a  continuance  of  the 
first  general  meeting.  The  adjourned 
meeting  is  to  be  considered  as  held  on  the 
same  day  as  the  general  meeting,  in  tlie 
same  way  as  an  adjourned  Quarter  Ses- 
sions is  considered  as  being  held  on  the 
same  day  as  the  original  Sessions.  The 
power  to  hold  the  adjourned  meeting 
18  given  by  s.  3  of  9  Geo.  4.  c.  61 :  "It 
sludl  be  lawful  for  the  justices  to  con- 
tinue siteh  meeting  by  adjournment." 

Hannay  in  support  of  the  rule. — By  ss. 
8  and  19  of  32  A  33  Vict.  c.  27,  Drake  had  a 
right  to  the  certificate,  unless  the  justices 
refused  it  upon  eome  or  one  of  the  grounds 
specified  in  the  8th  section.  He  had 
brought  himself  within  the  terms  of  the  7th 
section,  by  giving  twenty-one  days'  notice 
before  he  applied.  The  jurisdiction  given 
by  the  statute  is  a  special  jurisdiction,  to 
be  exercised  at  one  meeting,  but  that  meet- 
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ing  to  be  held  by  law  on  seyeral  days. 
If  the  construction  su^eeted  on  the  other 
aide  is  adopted,  the  Court  mnst  insert 
the  words  "before  the  general  annnal 
licensing  meeting."  The  5th  section  also 
shews  that  the  geqeral  meeting  and  the 
adjourned  meeting  are  not  conmdered  as 
one  day  in  law,  for  if  that  yresee  so,  the 
words  "  or  at  some  adjournment  of  such 
meeting  "  would  have  been  unnecessary. 
By  the  3rd  section  of  9  Geo.  4.  c.  61,  the 
ji^ces  are  to  continue  the  meeting  by 
adjournment  to  snch  day  or  days,  and  to 
such  place  or  places,  as  they  may  deem  most 
oonyenient  and  sufficient  for  enabling  per- 
sons  keeping  inns  within  snch  diyision  or 
place  to  apply  for  such  license.  This 
power  was  given  to  enable  people  to  apply 
a,t  snch  adjourned  meetidg.  There  is  a 
change  in  the  language  used  in  the  5th 
and  7th  sections  of  32  Sc  83  Vict.  c.  27. 
A  reason  for  such  change  is  to  be  found 
by  referring  to  the  2nd  section  of  9  C^. 
4.  c.  61 ;  under  that  section  only  fifteen 
days'  notice  need  be  given  of  the  time  and 
place  of  holding  the  general  meeting,  so 
that  if  the  construction  contonded  for  by 
the  other  side  is  correct,  namely,  that  the 
twenty-one  days'  notice  must  be  prior  to 
the  general  licensing  meeting,  me  jus- 
tices might,  if  they  pleased,  shut  np  all 
the  houses  in  the  kingdom.  The  32  &  33 
Vict.  c.  27.  s.  7,  provides  that  twenty-one 
days'  notice  shall  be  given,  but  then  it 
makes  such  notice  sufficient  if  given  prior 
to  the  making  of  the  application.  He  also 
referred  to  The  Queen  v.  The  JiuHces  of 
Sitssex  (1),  as  to  the  adjournment  of  the 
Quarter  Sessions. 

Blackbdbn,  J. — ^I  think  that  this  rule 
must  be  made  absolate,  and  that  the 
Quarter  Sessions  must  hear  the  appeal 
The  32  &  33  Vict.  c.  27,  refers  back  to 
the  9  Greo.  4.  c.  61,  which  by  s.  1.  pro- 
vides that  general  Hcensing  meetings 
shall  be  held  in  all  counties  other  than 
Middlesex  and  Surrey,  between  the  20th 
of  August  and  the  14th  of  Septem- 
ber. Mr.  Hannay  has  called  attention  to 
the. .  provision  in  the  2nd  section,  that  a 
petty  session  is  to  be  holden  at  least 
twenty-one  days  before  the  general  licens- 
ing meeting,  at  which  the  justices  are  by 

(I)  34LawJ.B«p.(K.8.),M.C.69;  ».c.  4B.«5  8. 
9<6. 


precept  to  appoint  the  day,  hoar  and 
place  upon  and  in  which  the  said  meeting 
is  to  be  held,  and  requiring  the  chief  con- 
stable within  five  days  next  ensuing  that 
on  which  he  shall  have  reoeived  the  pre- 
cept, to  give  notice  of  the  time  and  place 
of  holding  snch  meeting.  That  may  bear 
upon  the  construction  of  the  82  &  88 
Vict.  o.  61 ;  it  would  give  fifteen  days' notice 
of  the  meeting.  Then  we  come  to  the  3rd 
section  upon  which  tiiis  case  turns.  (His 
Lordship  read  that  section.)  I  think  the 
intention  was  that  the  justices  might 
adjourn  the  meeting  to  such  place  and 
time  as  would  be  most  convenient  for  ihe 
persons  who  required  licenses  to  make 
their  applications ;  and  that  sudi  persons 
were  not  to  be  dragged  at  great  inconve- 
nience to  a  distant  place,  at  which  the 
general  meeting  might  be  held.  I  think, 
therefore,  that  the  application  for  a  lioense 
might  be  made  at  the  adjourned  meeting 
if  tiiat  was  most  convenient  to  the  appU- 
cant.  We  now  have  to  apply  the  32  A 
S3  Vict.  c.  27,  for  the  first  time.  I  agree 
with  what  Mr.  Hannay  has  said,  that  if  the 
Legislature  had  intended  that  the  notice 
must  be  given  twenty-one  days  before  tho 
general  Hcensing  meeting,  it  would  have 
said  BO.  But  reading  the  7th  section  of 
the  last  act  with  the  3rd  section  of  9  Geo. 
4.  c.  61,  I  think  that  it  is  not  neoessary 
that  the  notices  should  be  given  twenty- 
one  days  before  the  general  meeting,  and 
that  it  is  sufficient  if  they  are  given  twenty- 
one  days  before  the  adjourned  meeting  at 
which  the  application  is  made.  No  hard- 
ship or  inconvenience  would  foUow  from 
this,  and  we  have  only  to  say  that  the 
appeal  should  have  been  heard. 

Next  it  is  said  that  the  matter  was 
res  adjndtcata,  bat  it  is  clear  that  the  rc- 
fiisal  of  the  certificate  to  Boocock  was 
personal  to  him  and  did  not  afiect  Drake 
at  all.  The  Quarter  Sessions  must  hear  tho 
case  upon  its  merits,  and  decide  whether 
the  certificate  shall  be  g^ranted  or  no. 

Mellob,  J. — I  am  of  the  same  opinion. 
I  find  that  the  32  &  38  Vict.  o.  27  refers 
to  the  9  Geo.  4.  c.  61,  and  the  5th  sec- 
tion of  the  former  act  states  that  certifi- 
cates shall  be  granted  by  the  justices 
assembled  at  the  general  annual  licensing 
meeting,  or  at  some  adjournment  of  such 
meeting,  &o.  One  cannot  help  seeing, 
when  one  reads  the  two  statutes  together, 
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that  ihis  adjoanunent  was  not  intended 
(o  be  like  an  adjonmmeat  of  the  Quarter 
SesraonB,  or  an  adjoomment  of  the  bnainesa 
bef(n«  the  Conrt,  bat  that  it  was  intended 
to  be  an  adjoanunent  for  the  purpose  of 
applications  being  made  at  such  adjourned 
meeting',  and  that  individual  applications 
mi^it  be  made  at  such  meetmg.  Here 
the  applicant  Drake  gave  his  notice 
twenty-one  days  before  he  made  his  appli- 
cation at  the  adjoomed  meeting ;  the  period 
of  twenty>ane  days  is  the  only  limnation 
imposed  by  the  statute.  I  also  agree  that 
he  was  not  prevented  from  making  his 
^ipHoation  for  a  certifioate  by  reason  of  HiB 
matter  being  res  ac^udiotita. 

Lush,  J. — I  am  of  the  same  opinion.  I 
only  wish  to  add,  with  respect  to  the 
second  p<nnt,  that  if  the  decision  of  the 

C'ioes  had  turned  upon  the  unfitness  or 
character  of  the  house,  I  should  think, 
as  at  present  advised,  that  they  could  not 
be  required  to  adjudicate  upon  that  matter 
again.  But  it  is  cleu'  that  Hum  decisian 
d»l  not  proceed  upon  any  such  ground  ; 
it  was  a  decision  relating  to.  the  personal 
character  and  qualification  of  the  appli« 
cant  Boocock. 

Bule  dbtohtte  for  a  mandamut. 


AUorneTS — Bower  &  Cotton,  agenta  for  F.  Jubb, 
HsUf&x,  for  the  prosecution ;  Edwards,  Layton, 
tc  Jaqnes,  agents  for  J.  B.  Holroyd,  Halifax, 
for  defendants. 


59.   \ 
17./ 


MbBCEE  v.  WOODOITE. 


1869. 
Nov. 

Highway — Bight  of  Ploughing  up  the  Sur- 
face of  Footpath-— Limited  Dedication. 

The  appellant  was  eonoicted  under  b  Sf  6 
Wm.  4.  c.  60.  t.  72,  for  destroying  and 
injuring  the  surface  of  a  highway,  by 
ploughing  it  up.  It  appeared  that  a  foot- 
way ran  through  afield  of  which  the  de- 
fendant was  occupier.  There  was  no  evi- 
dence of  the  existence  of  thisfoo^aih  before 
living  memory,  and  no  evidence  of  any 
Umiied  dedication  of  the  way  to  the  public. 
It  icas  proved,  however,  that  within  living 
memory  it  had  been  used  as  a  footway  by 
the  public,  and  that  the  appellant  and  the 
previous  occupier  had,  daring  all  this  time, 
ploughed  it  up  in  the  manner  now  com- 
plained of: — Held,  that  the  conviction  was 
wrong,  for  the  proper  inference  from  the 


facts  was,  that  the  exercise  of  the  right  of 
ploughing  up  the  path  had  been  coeval  with 
the  user  of  the  way  by  the  public.  The  way 
must  therefore  be  considered  as  having  been 
dedicated  and  accepted  by  the  piAlic,  std>- 
ject  to  the  inconvenience  of  being  occasion- 
ally ploughed  up,  and  there  was  no  legal 
objection  to  such  a  limited  dedication  of  a 
way. 

This  was  a  case  stated  byjnstices  of 
Worcestershire  tinder  20  &  21  Vict.  c.  48. 

Upon  the  hearing  of  an  information 
preferred  by  the  respondent  against  tho 
appellant  under  sect.  72  of  the  5  &  6  WDl. 
4.  c.  50  (1),  that  the  appellant  on  the 
25th  of  September,  1868,  at  the  parish  of 
Bellbronghton,  in  Worcester,  did  nnlaw; 
ftilly  and  wilfully  destroy  and  injure  the 
surface  of  a  highway  there  situate,  lead- 
ing from  BeUbronghton  to  Fairfield  and 
Bromsgrove,  by  then  and  there  plough- 
ing up  the  same  a  certain  distance,  to 
wit,  fifty  yards  and  more,  thereby  doing 
injury  to  the  highway,  to  the  amount  of 
20».,  contrary  to  the  statute,  Ac.,  the  ap- 
peUant  was  convicted,  and  ordereid  to  pay 
the  Bom  of  Is.,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the 
respondent  the  sum  of  16s.  for  his  costs. 

The  following  facts  were  either  proved 
before  the  justices  or  admitted  by  both 
parties: — 

The  appellant  is  a  farmer,  and  tho  oc- 
cupier of  a  certain  field  of  arable  land,  in 
the  parish  of  Bellbronghton,  across  wluch 
is  a  public  footpath  leading  from  the 
village  of  Bellbronghton  to  the  Stour- 
bridge and  Bromsgrove  turnpike  road, 
and  the  hamlet  of  Fairfield.  The  ap. 
pellant,  on  the  25th  of  September,  1868, 
in  due  course  of  farming,  ploughed  tho 
field,  and  in  so  doing  ploughed  up  and 
destroyed  all  trace  of  the  footpath  in 
question. 

(1)  Bt  6&6  WiU.  4.  c.  60.  g.  72,  if  any  person 
shall  wilfully  ride  upon  any  footpath  or  causeway 
by  the  eide  of  any  road,  made  or  set  apart  for  the 
use  or  accommodation  of  foot-passengers,  or  shall 
wilfully  lead  or  drive  any  horse,  &c.,  upon  any 
such  footpath  or  causeway ...  or  shall  cause  any 
injury  or  damage  to  be  done  to  the  said  highway, 
or  the  hedges,  poets,  &c.,  thereof,  or  shall  wil- 
fully obstruct  the  passage  of  any  footway,  or 
wilfully  destroy  or  ii\jnre  Uie  surface  of  any  high- 
way, &c,  every  person  so  offending  shall  forfeit 
and  pay  for  each  and  every  such  ottenee  any  sum 
not  exceeding  40«. 
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The  appellant  hotid  fide  claimed  the 
right  to  plough,  and  to  continue  to 
plough,  the  footpath,  and  the  previous 
occupier  had  so  ploughed  at  all  times, 
within  Hying  memory. 

There  was  no  evidence  before  the  jus- 
tices of  the  existence  of  the  footpath,  or 
the  tillage  of  the  land,  before  living 
memory,  and  no  witnesses  were  called  on 
behalf  of  the  appellant,  nor  was  any  evi- 
dence given  by  the  appellant  of  any  par- 
tial or  limited  dedication  of  the  land,  or 
of  any  reservation  by  him  of  the  right  to 
plough  up  the  land  along  the  line  of  the 
footpath,  except  as  otherwise  appears  by 
this  case. 

On  the  part  of  the  respondent  it  was 
contended  that  the  footpath  was  a  high- 
way within  the  meaning  of  5  &  6  Will.  4. 
c.  60,  and  that  under  the  circumstances 
the  justices  should  convict  the  appellant 
under  section  72  of  that  act  for  tibe  de- 
stroying and  injuring  the  sur&ce  of -a 
highway. 

On  the  part  of  the  apftellant  it  was  con- 
tended that  the  footpath  was  not  a  high- 
way within  the  meaning  of  the  5  <fc  6  Will. 
4.  c.  50,  but  that  if  it  were,  he  and  the 
previous  occupiers  havii^  ploughed  it  up 
as  long  as  it  was  known  to  have  existed, 
the  public  had  a  right  only  to  the  use 
of  the  footpath,  subject  to  its  being  so 
ploughed  up. 

The  justices,  however,  being  of  opinion 
that  the  footpath  was  a  highway  within 
the  meaning  of  5  A  6  Will.  4.  c.  60,  and 
that  the  appellant  having  destroyed  and 
injured  the  sur£a«e  of  the  footpath,  they 
were  bound  in  law  to  find  the  appel- 
lant's acts  to  be  unlawfiil,  no  farther  evi- 
dence than  herein  appears  having  been 
offered  to  them  of  any  reservation  by  the 
owner  at  the  time  of  dedication,  or  pre- 
sumed dedication,  of  a  right  to  plough  up 
the  surface  of  the  footway,  and  accordingly 
they  gave  their  determination  against  the 
appellant  in  the  manner  before  stated. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  footpath  is  a  high- 
way within  the  meaning  of  the  5  &  6  Will. 
4.  0.  60,  and,  if  so,  whether  the  justices 
were  bound  in  law  under  the  circumstan- 
ces above  stated  to  convict  the  appellant 
of  an  unlawfal  act,  or  whether,  upon  the 
&ot8  set  forth,  they  would  have  been  jus- 
tified in  finding  the  acts  complained  of  to 


be  lawful,  and  whether  they  had  juris- 
diction. If  the  Court  should  be  of  opinion 
that  the  justices  were  bound  to  convict 
the  appellant,  and  that  their  jurisdiction 
was  not  ousted  in  consequence  of  the 
land  having  been  ploughed  at  all  times 
when  necessary  within  living  memory, 
then  the  conviction  is  to  be  affirmed, 
otherwise  it  is  to  be  quashed. 

Sarington  for  the  appellant.  The  ap- 
pellant  was  improperly  convicted.  The 
case  of  Pdham,  v.  Ptckersgili  (2)  shews  that 
it  will  be  presumed  that  the  right  claimed 
by  the  owner  of  the  soil  had  a  legal  com- 
mencement, where  the  enjoyment  of  it  ap- 
pears to  have  been  coeveJ  with  the  high- 
way. Stafford  V.  Coyney  (3)  is  an  authority 
in  favour  of  the  limited  dedication  of  a 
highway ;  and  in  Fisher  v.  Prowse  (4),  and 
Cooper  V.  Walker  (5),  the  law  upon  this 
subject  was  fally  considered,  and  it  was 
laid  down  that  a  way  may  be  dedicated 
subject  to  an  obstruction  to  the  passen- 
gers. Either  there  has  been  a  dedication 
of  this  highway  subject  to  such  an  ob- 
struction, or  there  has  been  no  dedication 
at  alL 

Bew,  for  the  respondent.  The  convic- 
tion was  right.  Upon  a  dedication  of  a 
highway  the  fireebolders  cannot  reserve  a 
right  to  plough  it  up.  Such  a  reservation 
is  inconsistent  with  the  dedication. 

[Blackburn,  J. — Then  if  tiiiere  cannot 
be  such  a  limited  dedication,  there  is  no 
dedication  at  all.] 

A  highway  may  be  dedicated  subject  to 
the  maintenance  of  an  existing  nuisance, 
as  in  Fisher  v.  Prowte  (4)  and  Cooper  v. 
Walker  (6),  but  cannot  be  dedicated  sub- 
ject to  a  right  to  create  fature  nuisances 
upon  it.  In  James  v.  Hayward  (6),  in  tres- 
pass for  throwing  down  a  gate,  the 
defendant  justified  because  the  g^te  was 
placed  across  the  highway  to  the  nui- 
sance of  the  king's  subjects;  the  plain- 
tiff rrolied  that  he  set  up  two  posts  on 
each  side  of  the  way,  and  hung  the  gate 
upon  one  of  the  posts  for  the  preservation 
of  the  springs  of  the  wood  from  cattle  so 
(2)  1  Tem.  Rep.  660. 
(8)  7  B.  &  C.  267. 

(4)  31  Law  J.  Bvpt  (K.S.)  Q.B.  212 ;  s.  c  3  B.  &  a 
770. 

(6)  3lLawJ.Bcp.(K.s.>.Q.B.214;  i-.c.2B.&S. 
770. 
(6)  Cro.  Car.  181. 
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that  the  sabjecta  mi^t  pass  that  way  with* 
oat  impedunent.  The  defendant  demrirred, 
and  the  first  qaestion  waa  whether  the 
erecting  of  a  gate  across  a  highway 
which  might  be  opened  and  shat  at  the 
pleasura  of  the  passengers  was  a  oonuuon 
uusance  in  itself  in  law,  and  it  was  held 
by  Hyde,  C.J.,  and  two  other  judges,  that 
it  was  a  niiisance,  for  it  was  not  so  &ee 
and  easy  a  passage  as  if  there  had  been 
no  snch  endbeoie. 

[Blaokbcbn,  J. — Do  yon  say  that  if  tho 
owner  of  land  pat  ap  a  board  saying,  "  I 
grant  a  right  of  way  across  my  land,  bat 
I  do  so  sobject  to  my  right  of  pkioghing 
it  ap,"  that  the  dedication  would  be  good 
and  ihe  reservation  void  ?] 

In  The  Queen y.  Gharlesworth  (7),  a  case 
relatii^  to  the  obstrootion  of  a  highway. 
Lead  Campbell  says — "  Then  it  is  argaed 
that  a  right  has  been  reserved  by  the  land- 
owner to  make  as  many  rail  and  tram  roads 
as  he  pleases  in  all  time  to  come  for  the 
oonveiiient  use  of  his  coal  pits.  Bat  if  this 
would  be  a  naiaanoe,  there  coold  be  no 
■och  right  reserved.  No  authoriiy  has 
been  cited  <m  the  reservation  of  a  right 
in  future  to  put  op  as  many  gates  or  make 
as  many  tramways  as  the  Isuidowner  thinks 
proper.  No  snch  reservation  could  exist 
if  the  acts  were  a  nuisance." 

[Blaokbubit,  J. — I  observe  that  the  ex- 
pressions of  Patteson,  J.,  in  the  same  case, 
are  more  gnarded.  The  learned  Judge 
says — "We  must  cansider  these  works 
to  be  a  nuisance,  and  we  cannot  suppose  a 
reservation  of  right  so  large  as  that 
claimed."] 

In  Welibdoved  on  Highways,  p.  4^,  is 
this  passage — "It  may  also  be  stated, 
as  (dearly  dedocible  m>m  Lord  Ellen- 
borough's  decision  in  Bex  v.  Cross  (8),  that 
it  is  a  common  nuisance  to  plough  ap  a 
pnblic  footpath,  not  only  because  the 
public  are  obstructed  in  their  accustomed 
passage,  but  more  particularly  as  all  traces 
of  the  way  are  thereby  obliterated  and  the 
public  are  left  in  ignorance  as  to  the  route 
which  th^  ought  to  porsue  ..."  In 
one  case,  Qriesley's  ease  (9),  where  an  in- 
formation was  laid  against  the  defendant 
for  stopping  up  a  highway,  the -word  was 
obstupaSai ;  it  was  proved  in  evidence  that 


(7)  16  Q.B.  Bep.  1012. 

(8)  S  Campb.  224. 
(»)  1  Voit.  4. 


he  ploughed  it- up,  and  the  Conrt  resolved 

that  it  did  well  maintain  the  information. 
In  Bateman  v.  Burge  (10)  it  was  held  that 
if  there  be  a  pnbUc  footway  with  a  stile 
across  it  of  a  certain  height,  no  one  has  a 
right  to  remove  the  stile  and  put  up  a 
gate  of  greater  height. 

[CocKBDEN,  O.J.,  referred  to  Eex  v. 
Northampton  (11),  where  it  was  held  that 
a  bridge  may  be  a  pubHc  bridge,  though  it 
is  only  used  by  the  pubhc  at  such  times  as 
it  is  dangerous  to  pass  the  river.] 

In  Morant  v.  Chamibmiain  (12)  a  dis- 
tinction is  drawn  between  a  right  to  place 
things  causing  inconvenience  to  the  pubUo 
upon  a  highway,  and  a  right  to  obstmot 
it  altogether.  He  also  referred  to  the 
notes  to  Dovaston  t.  Payne  (13). 

V  GocKBUBN,  C.J. — I  am  of  opinion  that 
our  judgment  should  be  in  favour  of  the 
appellant.  It  appears  firom  the  evidence 
that,  as  far  back  as  Uving  memoiy  went, 
the  pubUc  had  enjoyed  the  right  to  this 
footpath,  and  that  uxe  appellant  and  the 
previous  occupiers  of  the  field  through 
which  the  way  passed  had,  during  tibe 
same  time,  been  m  the  habit  of  ploughing 
it  up.  I  think  that  we  must  take  it  as  the 
only  proper  inference  from  this  evidence, 
that  the  exercise  of  the  right  of  ploughing 
up  the  footpath  by  the  owner  of  the  soil 
had  been  coeval  with  the  use  of  the  way 
by  the  public,  so  that  the  dedication  of  the 
way  was  subject  to  a  reservation  of  the 
right  to  plough  it.  There  is  no  obU. 
gation  upon  anyone  to  dedicate  a  way  to 
the  pubUc,  and  if  he  proposes  to  do  so, 
subject  to  certain  limitations,  the  public 
are  not  bound  to  accept  the  dedication, 
and  the  owner  of  the  soU  cannot  be  taken 
to  grant  more  than  he  professes  to  grant. 
If,  therefore,  he  says,  "  You  may  have  the 
way,  but  I  shall  reserve  to  myself  the  right 
of  ploughing  it  up  £n>m  time  to  time,"  the 
way  can  only  be  accepted  subject  to  this 
reservation.  The  case  of  Bex  v.  North  amp~ 
ton  (11),  to  which  I  referred  during  the 
argument,  is  an  authority  to  shew  that  a 
bridge  or  way  may  be  open  to  the  pubho 
daring  part  of  the  year  only;  and  if  there 

(10)  6  C.  &  P.  391. 

(11)  2  H.  &  S.  262. 

(12)  80  Law  J.  Bep.  (n.s.)  Ezch.  290;   a.e. 
Hurl.  &  N.  641. 

(13)  2  Smitb'a  L.  Ca.  Mh  ed.  133.. 
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Waa  no  such  limited  dedication  here,  I 
agree  with  my  brother  Blackburn,  that 
the  respondent  is  upon  the  horns  of  a  di- 
lemma, and  is  boond  to  admit  that  there 
was  no  highway  at  alL  If  it  were  other- 
wise there  would  be  a  great  deal  of  injus- 
tice, since  everybody  knows  that  footpaths 
such  as  these  are  common  in  agricultural 
districts,  and  it  has  never  hitherto  been 
proposed  to  convert  them  into  gravelled 
roads,  and  to  hold  that  in  such  cases  there 
is  an  absolute  dedication  to  the  public  of 
part  of  the  field,  preventing  the  owner  in 
epite  of  his  reservation  from  ploughing  it 
up.  It  would  not  only  be  unjust  to  the 
occupiers,  but  inconvenient  to  the  public, 
who  would  lose  the  benefit  of  a  partial 
dedication.  I  think  that  there  is  nothing 
in  the  law  to  prevent  a  right  of  way  being 
qualified  to  the  extent  contended  for  by 
the  appellant,  and  that  there  is  abundant 
evidence  that  such  a  qualification  baa 
always  subsisted  in  the  present  case. 

Blackbubn,  J. — ^I  am  of  the  same  opi« 
nion.  I  quite  agree  that  where  a  highwar 
is  absolutely  demcated  to  the  public,  which 
is  a  voluntary  act  on  the  part  of  the  owner 
of  the  soil,  they  have  a  right  to  prevent 
anything  in  the  nature  of  a  nuisance  upon 
it,  and  that  ploughing  up  the  highway 
would  primd  facie  be  a  nuisance.  Where 
there  is  a  general  dedication  of  a  footpath 
the  parish  may  be  liable  to  repair  it,  so 
that  a  soft  road  might  be  converted  into 
a  hard  one.  It  appears,  however,  that 
this  way  was  dedicated  subject  to  the 
right  of  ploughing  it  up,  and  Mr.  Bew 
contends  that  this  reservation  is  void  either 
because  it  enables  the  owner  of  the  soil  to 
stop  up  the  highway  and  exclude  the  pub- 
lic, or  because  it  effiices  the  path  to  such 
an  extent  as  to  interfere  with  their  right. 
But  in  the  case  of  Fisher  v.  Prowse  (4), 
which  has  already  been  referred  to,  it  was 
held  that  a  highway  might  be  dedicated 
'  subject  to  certtun  conditions ;  and  that  if 
the  use  of  the  soil  as  a  way  is  ofiered  by 
the  owner  to  the  pnbUc,  under  given  con- 
ditions and  subject  to  certain  reservations, 
and  the  pubUc  accept  the  use  under  such 
circumstances,  there  can  be  no  injustice 
in  holding  them  to  the  terms  on  which  the 
benefit  was  conferred.  In  the  present  case 
the  benefit  of  the  way  was  ofiered  to  the 
public  subject  to  the  conditions  that  it 
might  be  occasionally  ploughed  up,  and 


though  this,  for  a  time,  may  be  inoonve* 
nient  to  the  public,  they  may  well  submit 
to  it  for  the  sake  of  the  right  which  they 
enjoy  in  the  intervals  of  ploughing. 

Mellob,  J. — I  am  of  the  same  opinion. 
It  is  quite  clear  that  the  practice  of 
ploughing  up  the  soil  of  the  footpath  has 
been  contemporaneous  with  the  right  of 
passage  over  it.  Und^  these  circum- 
stances, can  we  do  anything  but  infer 
that  there  was  a  limited  dedication  of  the 
highway  ?  The  cases  cited  by  Mr.  Bew 
only  shew  that,  when  a  highway  has  once 
been  absolutely  dedicated  to  the  public, 
the  freeholder  cannot  reserve  to  himself 
the  right  of  destroying  the  road  or  ren- 
dering it  impassable.  But  when  we  find 
what  was  the  true  character  of  the  dedi- 
cation here,  it  would  be  very  unjust  if 
efiect  could  not  be  given  to  it. 

Ejutnen,  J. — I  am  of  the  same  opinion. 
The  efiect  of  the  authorities  is,  that  where 
there  is  an  unrestricted  dedication  of  a 
highway,  there  can  be  no  right  to  plough 
up  the  soiL  But  these  authorities  do  not 
touch  the  question  whether  there  can  be 
a  restricted  dedication  of  a  highway,  and 
this  question  is  answered  by  Fisher  v. 
Prowse  (4)  in  the  affirmative.  And  I 
should  be  very  sorry  to  arrive  at  a  difie- 
rent  conclusion,  because  we  know  that 
the  effect  of  it  would  be  that,  wherever 
footpaths  like  the  present  exist,  they  would 
at  once  be  grubbed  up  and  destroyed  by 
the  owners  of  the  soil.  In  Poole  v.  Huskis- 
ton  (14),  Parke,  6.,  explains  that  to  consti- 
tute a  valid  dedication  to  the  pubUc  of  a 
highway,  there  must  be  an  intention  to 
dedicate,  there  must  be  an  animus  dedieandi 
of  which  the  use  by  the  pubUc  is  evidence, 
and  no  more,  and  a  single  act  of  interrup- 
tion by  the  owner  is  of  much  more  weight 
upon  a  question  of  intention  than  many 
acts  of  enjoyment.  Here  the  evidence  as 
to  the  ploughing  up  the  footpath  was  all 
one  way.  If  Mr.  Bew's  argument  were 
well  founded,  and  there  could  be  no  such 
partial  dedication  as  the  present  one,  there 
would  be  no  dedication  at  aU. 

Oonviction  quashed. 

Attorneys — ^Wood,  Street  tc  Hayter,  for  appel- 
lant ;  Skilbeck  St  Qriffith,  agents  for  Harward, 
Shepherd  and  Harward,  Stourbridge,  for  re- 
spondent. 

(14)  11  Hoe.  &W.,  p.  830. 
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[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 

'    THE   POOE  LAW  COMMISSIONEES 

1869.      I      FOB  IRELAND,  oppellants,  V. 

Nov.  6.      r       THE       SELECT       VESTBT       OF 

J       LIVERPOOL,  respondents. 

Irish  Poor — Desertion  hy  Husband — 
Irremovability  of  Wife  and  Children — 
8^9  Vict.  e.  117.  «.  2. 

The  wife  and  unetnaneipated  ehUdren  of 
an  Irishman,  all  bom  in  Ireland,  becoming 
chargeable  to  an  English  parish  by  reason 
of  the  desertion  of  the  husband,  cannot,  in 
his  absence,  be  removed  to  the  Irish  settle- 
ment of  the  wife  under  the  8  §/•  9  Viet.  c. 
117.  s.  2.  That  section  makes  no  provision 
for  such  a  case,  but  contemplates  their  re- 
moral  to  the  husband's  place  of  settlement 
only,  as  members  of  his  family,  and  with  him. 

At  a  pettv  sessions  of  the  peace  for  the 
borough  of  Liverpool,  holden  on  the  28th 
of  May,  1868,  a  warrant  for  the  removal 
of  E31en  Keating  and  her' two  children, 
Margaret  and  John,  of  the  respective  ages 
of  thirteen  and  two  years,  irom  the  parish 
of  Liverpool  to  the  union  of  Tnllamore, 
was  granted  by  two  jnstices  of  the  borough 
upon  the  examination  of  the  said  Ellen 
Keating. 

Notice  of  appeal  having  been  given 
against  the  said  warrant,  pursuant  to  the 
26  A  27  Vict.  c.  89.  s.  7,  the  following 
Special  Case  was  stated  under  the  12  & 
13  Vict.  c.  46.  s.  11  :— 

Ellen  Keating  is  the  lawful  wife  of  John 
Keating,  and  the  said  Margaret  and  John, 
in  the  said  warrant  mentioned,  are  their 
legitimate  and  nnemancipated  children. 

On  the  30th  of  September,  1867,  Ellen 
Keating  and  her  said  two  children,  Mar- 
garet  and  John,  were  admitted  into  the 
Liverpool  workhouse,  as  the  wife  and 
chOdren,  and  known  to  the  respondents  to 
be  the  wife  and  children  respectively  of 
the  said  John  Keating,  and  there  remained 
until  removed  to  Tnllamore  Union,  Ire- 
land, by  warrant  dated  the  28th  of  May, 
1868. 

The  said  John  Keating  was  bom  in 
Ireland,  but  not  within  the  district  of  the 
union  of  Tnllamore,  nor  has  he  ever 
resided  for  three  years  within  the  district 
of  the  said  union. 

The  said  Ellen  Keating  was  bom.  within 

Niw  Saam,  39.— Uao.  Cas. 


the  district  of  the  union  of  Tnllamore,  and 
both  of  the  said  children,  Margaret  and 
John,  were  bom  in  Ireland. 

On  the  Slst  of  October,  1867,  the 
respondents  laid  an  information  on  oath 
before  the  magistrates  against  the  said 
John  Keating,  the  husband,  for  having  on 
the  said  30th  of  September,  1867,  ran  away 
from  the  parish  of  Liverpool,  leaving  and 
deserting  his  said  wife,  Ellen,  and  his  two 
children,  Margaret  and  John,  chargeable 
to  the  said  parish  of  Liverpool,  and  a 
warrant  was  granted  thereon ;  and  on  the 
17th  of  September,  1868,  being  after  the 
appeal  in  this  case  was  entered  at  the 
Court  of  Quarter  Sessions  for  the  borough 
of  Liverpool,  and  after  the  same  was 
respited  to  the  next  Quarter  Sessions  of 
the  said  borough,  he  was  brought  before 
the  stipendiary  magistrate  for  the  said 
borough  and  convicted  of  the  said  offence. 

The  warrant  of  removal  was  issued  in 
the  absence  of  the  said  John  Keating,  and 
without  any  summons  having  been  issued 
requiring  lus  attendance  before  the  magis- 
trates for  the  said  borough,  at  the  sessions 
at  which  the  said  warrant  was  granted. 

At  the  time  of  granting  the  said  warrant 
of  removal,  viz.,  the  28th  of  May,  1868, 
and  up  to  and  until  the  time  of  his  appre- 
hension, viz.,  on  the  17th  of  September, 
1868,  the  said  John  Keating,  the  husband, 
was  living  and  residing  in  Hull,  in  the 
county  of  Yorkshire,  and  not  in  and 
within  the  said  parish  of  Liverpool,  but 
the  respondents  did  not,  at  the  time  such 
order  was  made,  know  where  the  said  John 
Keating,  the  husband,  was  or  where  he 
could  be  found,  nor  did  it  appear,  either 
from  the  examination  of  the  said  Ellen 
Keating,  the  warrant  of  removal,  or  other- 
wise, that  enquiry  was  made  as  to  the  said 
John  Keating,  or  as  to  Ids  place  of  birth. 

The  questions  for  the  consideration  of 
the  Court  are, 

Ist.  Whether  a  warrant  of  removal, 
under  the  above  facts,  should  have  been 
granted  by  the  nwgistrates. 

2nd.  If  so,  whether  it  was  rightly 
ted  for   removal  to  the  Tnllamore 

nion. 

If  the  Court  shall  be  of  opinion  in  the 

affirmative  of  both  the  above  questions, 

then  the  appellants  agree  that  a  judgment, 

in  conformity  with  such  decision  and  fo? 
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Buch  costs  as  the  Court  may  adjudge,  may 
be  entered  on  motion  by  the  respondents 
at  the  sessions  next  or  next  bat  one  after 
such  decision  shall  have  been  given. 

K  the  Court  shall  be  of  a  contrary 
opinion  on  either  of  the  above  qnestions, 
then  the  respondents  agree  that  a  judg- 
ment in  conformity  with  such  decision, 
and  for  such  costs  as  the  Court  may 
adjudge,  may  be  entered  on  motion  by  the 
appsllants  at  the  sessions  next  or  next  but 
one  after  such  decision  shall  have  been 
given. 

MellUh  (L.  Temple  with  him)  for  the 
appellants. — The  question  turns  on  the 
8  &  9  Vict.  c.  117.  8.  2,  and  the  point 
for  decision  is,  who  is  the  person  really 
chargeable  ?  Bjr  the  4  &  5  Will.  4.  c.  76. 
8.  56,  all  relief  given  to  or  on  account  of 
the  wife,  or  to  or  on  account  of  any  child  or 
children  under  the  age  of  sixteen,  &c.,  shall 
be  considered  as  given  to  the  hnsband  of 
such  wife,  or  to  the  father  of  such  children ; 
and  this  enactment  is  in  perfect  keeping 
■with  the  8  <fe  9  Vict.  c.  117.  s.  2,  which 
deals  with  persons  not  settled  in  England 
becoming  chargeable  to  any  parish  therein 
by  reason  of  relief  given  to  the  wife  or 
children.  The  husband,  then,  notwith. 
standing  his  desertion  of  his  &mily,  is  the 
person  chargeable,  and  the  wife  and 
children  can  only  be  removed  under  the 
8  &  9  Vict.  c.  117.  s.  2,  and  the  amending 
Acts,  with  him,  and  as  part  of  his  fiunily, 
to  his  own  place  of  settlement,  as  defined 
by  the  25  A  26  Vict.  c.  113.  s.  2  ;  that  is 
to  say,  to  the  place  in  Ireland  where  the 
justices  shall  find  the  person  to  have  been 
bom  or  have  last  resided  for  the  space  of 
three  years.  If,  as  contended  on  the  other 
side,  the  wife  can  be  removed  with  her 
children  to  her  own  maiden  settlement,  it 
follows  that  they  must  be  so  removable 
notwithstanding  that  the  husband,  having 
deserted  them,  was  known  to  be  resident 
and  earning  his  livelihood  in  some  other 
parish.  The  statutes  in  question  have  not 
in  fact  made  any  provision  for  such  a  case 
as  the  present. 

0.  Francta  for  the  respondents. — The 
case  is  within  the  mischief  which  it  was 
the  object  of  the  statutes  in  question  to 
remedy,  and  the  Court  will,  if  possible, 
put  such  a  construction  upon  them  as  will 
carry  out  their  intention.    The  wife  and 


children  were  actually  chargeable  to  the 
removing  parish,  audit  was  for  the  ofience 
of  leaving  them  so  chargeable  that  the 
husband  was  apprehended  and  convicted ; 
by  his  absence  the  wife  was  constituted 
the  head  of  the  family,  and  she  and  her 
children  were  therefore  properly  removed 
to  her  maiden  settlement.  The  King  ▼. 
The  inhabitants  of  Cottingham  (1). 

[Hates,  J.,  referred  to  The  Queen  v. 
Much  Hoole  (2)]. 

He  also  cited  The  Queen  y.  AU  SainU, 
Derby  (3). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (4)  was 
now  delivered  by 

Cock'BUBN,  C.J. — This  was  a  case  stated 
by  consent  under  the  statute  12  &  IS  Vict, 
c.  45,  upon  an  appeal  against  an  order  or 
warrant  made  by  two  justices  of  the  peace 
for  the  borough  of  Liverpool  on  the  28th  of 
May,  18G8,  for  the  removal  of  Elizabeth 
Keating  and  ber  two  children  &om  the 
parish  of  Liverpool,  where  they  had  become 
chargeable,  to  the  union  of  Tullamore, 
in  Ireland,  the  birth-place  of  the  said 
Elizabeth  Keating. 

The  pauper,  Elizabeth  Keating,  was 
the  wife  of  one  John  Keating  who  was 
an  Irishman.  Neither  of  them  had  ac- 
quired any  settlement  in  England;  the 
children  were  the  issue  of  the  marriage 
and  were  both  bom  in  Ireland ;  they  were 
infants  and  unemancipated,  one  being 
aged  13,  and  the  other  2  years. 

At  the  time  when  Elizabeth  Keating 
and  the  children  became  chargeable,  and 
also  at  the  time  of  the  making  the  war- 
rant of  removal  and  of  executing  it,  John 
Keating  was  not  living  in  the  parish  of 
Liverpool.  He  had  some  time  previously 
deserted  his  wife,  and  was  living  at  Hull, 
in  Yorkshire,  but  the  respondents  did  not 
then  know  where  he  was  or  where  he 
could  be  fotmd. 

He  was,  consequently,  not  summoned 
or  brought  before  the  removing  magis- 
trates, nor  does  it  appear  from  the  ex- 

(1)  7  B.  &  C.  615. 

(2)  21  Law  J.  Bep.  (k.i.)  M.C.  1 ;  17  Q.B.  R«p. 

(3)  19  Iaw  J.  Bep.  (h.8.)  M.C.  14;  14  Q.B.  Bep. 
207. 

(4)  Cockburn,  CJ.,  Luah,  J.,  Hanneo,  J., 
HayetiJ. 
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uninaiiion,  warrant  of  removal,  or  anj 
statement  in  the  case,  that  enquiry  was 
made  as  to  him  or  as  to  his  place  of  birth. 
In  point  of  &ct  he  was  not  bom  in  Tnl- 
lamore  nor  had  he  resided  there  for  three 
years. 

Under  these  circumstances  it  was  con- 
tended, on  behalf  of  the  appellants,  that 
the  warrant  of  removal  of  the  wife  and 
the  two  children  to  ToUamore,  the  place 
of  the  wife's  birth,  was  invaUd,  and  ought 
not  to  have  been  granted,  and  we  are  of 
that  opinion. 

The  statute  under  which  the  removal 
of  Irish  paupers  is  now  regulated,  is  the 
8  A  9  Vict.  c.  117,  as  amended  by  the  10 
&  11  Vict.  c.  33,  the  24  &  26  Vict.  c.  76, 
and  the  26  &  27  Vict.  c.  89.  The  ma. 
terial  clause  is  the  2nd  section  of  the  first- 
mentioned  statute.  The  langut^e  of  the 
section,  according  to  its  plain  natural 
meaning,  appears  to  require  that  where 
there  is  a  husband,  as  well  as  a  wife  and 
children  liable  to  be  removed,  they  are  all 
to  be  removed  together. 

With  regard  to  the  place  to  which  the 
removal  is  to  be  made,  by  the  4th  section 
of  the  8  <fe  9  Vict.  c.  117,  the  justices  of  a 
county  or  borough  were  empowered  to 
make  regulations  for  the  removal  of  "  such 
poor  persons,  their  wives  and  children." 
But  this  section  is  now  repealed  by 
statute  26  &  27  Vict.  c.  89.  s.  3,  and  by  the 
25  &  26  Vict.  c.  113.  s.  2,  the  warrant  of 
removal  was  required  to  contain  (amongst 
other  things)  the  name  of  the  place  in 
Ireland  where  the  removing  justices  shall 
find  such  poor  person  to  have  been  bom, 
or  to  have  last  resided  for  three  years. 
And  a  copy  of  the  warrant  was  thereby  re- 
quired to  be  given  to  the  person  or  "  the 
bead  of  the  &mily  "  about  to  be  removed 
by  virtue  of  it.  This  shews  that  the 
legislature  intended  that  where  there  was 
a  head  of  the  &mily,  the  removal  was  to 
be  to  his  or  her  place  of  birth  or  place  of 
residence,  and  the  26  &  27  Vict.  c.  89, 
which  makes  farther  regulations  concern- 
ing these  removals,  and  gives  the  right  of 
appeal  by  the  Poor  Law  Commissioners  of 
Ireland,  prescribes  the  particular  form  of 
warrant  used  in  this  case. 

No  provision  is  made  in  any  of  these 
acts  or  in  any  of  the  former  statutes  which 
were  repealed  by  tiie  Ist  section  of  the  8 


&  9  Vict.  c.  117,  where  a  woman  has  been' 
deserted  by  her  husband,  for  her  being  re- 
moved wiUiout  him  or  being  removed  to 
any  other  place  than  the  husband's  settle- 
ment if  he  were  living  ;  and  upon  a  review 
of  the  statutes,  and  the  decisions  upon 
them,  we  think  that  such  a  case  is  left  un- 
provided for. 

In  The  King  v.  Cotti'ngham  (2)  which 
case  arose  on  the  construction  of  a  former 
act,  the  59  Geo.  3.  c.  12,  which  is  now  re- 
pealed, but  which  in  its  enactments  closely 
resembled  the  8  A  9  Vict.  c.  117.  s.  2,  it 
was  held  that  the  wife  of  an  Irishman, 
who  had  no  settlement  in  England  and 
had  deserted  her,  might  be  removed  with- 
out him  to  her  own  maiden  settlement, 
which  revived  on  her  desertion  by  her 
husband.  But  it  was  there  laid  down  by 
Bay  ley,  J.,  in  deUvering  the  judgment  of  the 
Court,  that  the  statute  of  the  59  Geo.  3.  c. 
12.  s.  83,  which  in  this  respect  is  undistin- 
gmshablefrom  thepresent,didnotauthorise 
the  removal  of  the  wife  alone  to  the 
place  of  birth  of  her  husband,  and  that  as 
the  husband  having  quitted  the  parish 
could  not  be  removed  to  Ireland,  so  the 
wife  could  not  be  removed  there  without 
him,  and  that  the  case  was  therefore 
not  within  the  act.  It  had  been  pre- 
viously held  in  The  Queen  v.  Leeds  (5), 
that  the  wife  and  unemancipated  children 
of  a  Scotchman,  who  had  not  deserted  his 
wife  but  was  living  with  her,  could  not, 
even  with  his  consent,  be  removed  to  her 
maiden  settlement,  but  that  all  were  re- 
movable with  the  husband  to  Scotland. 
In  Ths  Queen  v.  All  Saints,  Derby  (3),  the 
question  of  the  construction  of  the  present 
act  arose  in  the  case  of  the  children  of  an 
Irish  fether  by  an  Irish  mother.  Thai- 
mother  had  died,  and  the  children  had 
been  deserted  by  the  father.  It  was  there 
decided  that  they  were  removable  to  the 
parish  of  their  birth  in  England  and  not 
to  Ireland,  under  the  2nd  section  of  the 
statute.  Coleridge,  J.,  there  laid  down 
that  according  to  the  act  the  father  must 
be  dealt  with  as  the  subject  of  removal, 
and  Wightman,  J.,  said  that  the  statute 
for  the  purpose  of  removal  "  applied  di- 
rectly to  the  father  only,  and  to  the  chil- 
dren not  otherwise  than  incidentally  as  a 

(5)  6  Q.B.  Bep.  918 ;  8.  c.  U  Law  J.  Bep. 
(.V.3.)  M.C.  107. 
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part  of  his  fiunilj,  and  that  if  the  father 
cannot  be  removed,  there  is  no  power  over 
the  children."  Coleridge,  J.,  also  observed 
that  the  section  might  mean  that,  if  the 
father  were  sommoned,  the  order  might  be 
made  at  the  time  and  place  named,  whe- 
ther  he  appeared  or  not,  or  at  any  time 
when  he  cQd  come,  and  that  if  he  were 
absent,  service  of  a  summons  npon  him 
must  be  shewn,  so  that  at  all  events  the 
proceedings  should  relate  to  him.     This 
case,  which  recognised  the  previous  case  of 
The  King  v.   Cottingham  (1),  appears  to 
make  it  clear  that  the  wife  and  children 
cannot  be  removed  except  with  the  father, 
and  at  all  events  as  a  part  of  the  father's 
femily,  and  in  a  proceeding  having  refer- 
ence to  him ;  and  therefore,  at  all  events,  a 
warrant   of   removal  which   ignores   the 
&ther  and  the  Other's  place  of  birth,  and 
removes  to  that  of  the  mother,  must  be 
considered  as  unwarranted  by  the  statute. 
The  subsequent  cases  of  The  Queen  v. 
Much  Hoole  (2)  and  The  King  ▼.  8t.  Giles, 
Gripplegate  (5),  are   substantially  in  ac- 
cordemce  with  the  cases  previously  men- 
tioned, as  shewing  that  neither  a  wife 
deserted  by  her  husband,  an  Irishman,  nor 
a  daughter,  though  unemancipated  and  be- 
coming chargeable  in  a  different  parish 
irom  that  in  which  her  parents,  who  were 
Irish,  without  a  settlement,  resided,  can 
be  removed  to  Ireland  under  the  statute 
now  in  question;  and  as  we  have  had 
no  instance  brought    to   our   notice  of 
such  a  removal   having  been  made,  and 
have  been   unable  to  discover  any'  such 
case,  we  consider  that  this  order  of  re- 
moval ought  to  be  reversed  as  illegal,  and 
that  the    respondent    should,   according 
to  the  7th  section  of  the  26  &  27  Vict.  c. 
89,  pay  the  expenses  of  the  preliminary 
enquiry  and  appeal,  and  also  those   of 
maintaining   the   persons   removed,  and 
of  conTeying  them  back  to  Liverpool. 

Order  of  removal  quashed. 


Attomeyi — ^Field,  Boscoe  &  Co.,  agents  for  Marsh 
&  Co.,  Warrington,  for  appellants ;  Monckton  & 
Mosokton,  for  reepondents. 


.    (6)  17  03.  JUp.  036 ;  i.  c  21  Law  J.  Rep. 
(k.t.)  M.C.  2S. 


1869.  1  CocKKB,  appellant  v.  Cabdwell 
Nov.  17.  /        and  others,  respondents. 

Nuisance  Bemoval  Acts,  18  ^  19  Vict.  c. 
121.  s.  12 ;  23  ^  24  Viet.  c.  77.  s.  13 ;  29 
&•  30  Viet.  c.  90.  ss.  14,  21— Information 
btj  inhabitant  under  23  f  24  Vict.  c.  77.  «. 
13 — Summons  without  previous  notice  to 
abate  nuisance. 

Under  23  ^  24  Vict.  c.  77.  s.  13  (amended 
by  29  ^  30  Vict.  c.  90,  paH  2),  a  justice  of 
the  peace  upon  the  complaint  of  any  inhabi- 
tant of  any  parish  or  place  of  the  existence 
of  any  nuisance  on  any  private  premises  in 
the  same  parish  or  place,  may  issue  a  sum^ 
mons  requiring  the  person  by  whose  act,  de- 
fault, permission,  or  sufferance,  the  nuisance 
arises,  ^c,  or  if  such  person  cannot  be 
found  or  ascertained,  the  owner  or  occupier 
of  the  premises  on  which  the  nuisance 
arises,  to  appear  before  justices,  8fc.,  wUhout 
proof  of  the  service  of  a  previous  notice  to 
abaie  the  nuisance. 

Case  stated  by  justices  of  the  West 
Biding,  under  the  20  &  21  Vict.  c.  43. 

The  respondents  were  summoned  before 
two  justices  on  an  information  by  the 
appellaut  laid  under  section  13  of  the  23 
&  24  Vict.  c.  77  (1),  charging  them  with 

(1)  By  18  &  19  Vict.  c.  121  (The  Nuisances 
Bemoval  Act,  1855)  s.  11,  a  power  of  entry  upon 
premises  is  given  to  the  local  authority,  for  the 
purpose  of  ascertaining  the  existence  of  nuisances, 
and  by  s.  12.  In  any  case  where  a  nuisance  is 
ascertained  by  the  local  authority  to  exist,  &c., 
they  shall  cause  complaint  thereof  to  be  made 
before  a  justice  of  the  peace,  and  such  justice  shall 
thereupon  issue  a  summons  requiring  the  person 
by  whose  act,  default,  permission,  or  sufferance, 
the  nuisance  arises,  or  continues,  or  if  such  person 
cannot  be  found  or  ascertained,  the  owner  or  occu- 
pier of  the  premises  on  which  the  nuisance  arises, 
to  appear  before  any  two  justices,  in  petty  sessions 
assembled,  at  their  usual  place  of  meeting,  who 
shall  proceed  to  inquire  into  the  complaint,  and  if 
it  be  proved  to  their  satisfaction  that  the  nuisance 
exists,  or  did  exist,  &c,  the  justices  shall  make  an 
order. on  such  person,  owner  or  occupier,  for  the 
abatement,  or  discontinuance,  and  prohibition,  of 
the  nuisance,  &c. 

By  23  &  24  Vict.  c.  77.  s.  13.  "  Upon  complaint 
before  a  justice  of  the  peace  by  any  inhabitant  of 
any  parish  or  place  of  the  existence  of  any  nuis- 
ance on  any  private  premises  in  the  same  parish 
or  place,  such  justices  shall  issue  a  summons  requir- 
ing the  person  by  whose  act,  default,  permission, 
or  sufferance,  the  nuisance  arises,  or  if  such  person 
cannot  be  found  or  ascertained,  the  ownir  or 
•fioaupier  of  the  premises  on  which  the  nuisanee 
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haTing  on  ihe  23rd  March,  1869,  com- 
mitted a  nuisance  by  allowing  a  certain 
ohimner  at  their  mill  at  Savile  town, 
near  Dewsbmy,  to  send  forth  black 
smoke  in  snch  quantity  as  to  be  a 
nuisance.  On  the  19th  April,  1869,  the 
information  came  on  to  be  heard.  It  was 
proved  that  the  appellant  was  an  inhabi- 
tant of  the  parish  or  place  in  which  the 
nuisance  complained  of  arose,  and  he  gave 
evidence  in  support  of  the  information. 
Mr.  Wilson  Hemingway  also  proved  that 
on  the  8th  June,  1868,  he  informed  the 
defendants  of  his  appointment  as  smoke 
inspector  for  the  Dewsbury  Union  district 
l^  the  West  Biding  Association  for  the 
Suppression  of  the  Smoke  Nuisance,  and 
that  on  the  same  8th  June,  1868,  he  left 
a  copy  of  the  notice  hereinafter  set  out  at 
the  respondents'  place  of  business.  Also 
that  on  the  20th  October,  1868,  he  per- 
sonally served  the  appellant,  James  Card- 
well,  with  a  notice  of  which  the  following 
is  a  copy. 

West  Riding  Association  for  the  Suppression  of 
the  Smoke  Nuisance,  statutes  18  &  19  Vict.  c. 
121 ;  24  &  24  Vict.  c.  77 ;  29  &  80  Vict.  c.  90. 

I  hereby  give  notice  that  having  been 
appointed  by  the  above-named  association 

arises,  to  appear  before  two  justices  in  petty  ses- 
sions .  .  .  who  shall  proceed  to  inquire  into  the 
complaint  and  act  in  relation  thereto  as  in  cases 
where  a  complaint  is  made  by  a  local  authority 
under  section  12  of  the  Nuisances  Bemoral  Act, 
18dd,  and  as  if  the  person  making  the  complaint 
were  snch  local  authority ;  provid^  always,  that  it 
shall  be  lawful  for  the  said  justices,  if  they  see  6t, 
to  adjourn  the  hearing  or  further  hearing  of  such 
stonmons  for  an  examination  of  the  premises 
where  the  nuisance  is  alleged  to  exist,  and  to 
require  the  admission,  or  authorise  the  entry,  into 
such  premises  of  any  constable  or  other  person  or 
petsons,  &c.,  provided  also  that  the  costs  in  the 
case  of  erery  such  application  shall  be  in  the  dis- 
cretion of  the  justices. 

By  29  &  30  Vict.  c.  90  (part  2)  s.  21,  the  nuis- 
ance anthority  or  chief  officer  of  police  shall, 
prerions  to  taking  proceedings  before  a  justice. 
under  section  12  of  the  Nuisances  Removal  Act, 
18.5o,  serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance,  the  nuisance  arises  or  is 
continued,  or  if  such  person  cannot  be  found  or 
ascertained,  on  the  owner  or  occupier  of  the  pro- 
miees  on  which  the  nuisance  arises,  to  abate  the 
same,  &c 

By  B.  14.  The  expression  "  Nuisances  Removal 
Acts"  shall  mean  the  acts  passed  in  the  years 
following  of  the  reign  of  her  present  Majesty,  that 
is  to  say,  18  &  19  Vict,  c  121,  23  &  24  Vict,  c 


to  the  office  of  smoke  inspector  for  the 
Dewsbury  Union  district,  I  have  already 
commenced  discharging  the  duties  of  that 
appointment,  and  am  now  making  obser- 
vations of  such  chimneys  as  appear  to  me 
to  be  most  noxious  with  the  view  of  lay- 
ing information  according  to  law  for  the 
abatement  of  nuisances  arising  fi:vm 
dense  smoke.  All  the  chimneys  within 
the  district  will  be  inspected  as  early  as 
possible,  and  if  yon  have  not  already 
adopted  some  proper  and  satisfactory 
means  for  the  prevention  of  smoke,  you 
are  hereby  required  to  do  so  without 
farther  delay,  or  summary  legal  pro- 
ceedings will  be  taken  against  you  with- 
out further  notice  for  any  nuisance  which 
may  arise  fiK>m  your  neglect. — Yours,  &c., 
Wilson  Heuinowat. 
Westgate,  Dewsbury. 

Upon  the  hearing  the  following  ques- 
tions arose : — Upon  an  information  by  an 
inhabitant  under  section  13  of  the  Act  23 
&  24  Vict.  c.  77,  is  a  notice  required  to 
be  given  as  under  section  21  of  the  29  & 
30  Vict.  c.  90,  by  the  nuisance  authority 
or  chief  officer  of  police  ?  and,  if  so, 
was  the  notice  given  to  the  respondents 
sufficient  for  that  purpose  ?  The  justices 
were  of  opinion  that  a  notice  was  re- 
quired, and  that  the  notice  given  was 
insufficient.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  justices  were 
right  in  holding  that  a  notice  was  re- 
quired, and  that  the  notice  before  referred 
to,  and  given  at  the  time  proved,  was 
insufficient  ? 

Jelf,  for  the  .appellant.  In  the  ab- 
sence of  express  words,  it  must  be  held 
that  justices  may  issue  a  summons  under 
23  &  24  Vict.  c.  77.  s.  13.  without  proof 
of  a  previous  notice.  The  words  in  section 

12  of  29  A  30  Vict.  c.  90,  which  apply  to 
such  a  notice,  are  strictly  limited  to  pro- 
ceedings under  the  Nuisances  Removal 
Act,  1855.  And  there  are  reasons  why 
such  a  notice  should  not  be  required  where 
the  summons  is  taken  out  under  section 

13  of  23  &  24  Vict.  c.  77,  for  the  justices 
have  power  to  adjourn  the  inquiries  if 
necessary,  and  have  also  a  discretion  as  to 

77,  as  amended  by  this  part  of  this  act,  and  this 
part  of  this  act  shall  be  construed  as  one  with  the 
said  acts. 
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costs,  which  is  a  sufficient  check  against 
vexations  proceedings.  He  cited  Olen'e 
Law  of  Public  Health,  6th  ed.  p.  482. 

No  coonael  appeared  for  the  respon- 
dents. 

CoCKBCRN,  C.J. — ^I  am  of  opinion  that  the 
appellant's  constmction  of  23  &  24  Vict. 
c.  77.  8.  13.  is  right,  and  that  upon  an  in- 
formation bj  an  inhabitant  under  this  sec- 
tion no  notice  is  required  to  be  given,  as 
under  29  &  30  Vict.  c.  50.  s.  21.  This 
omission  appears  to  me  to  be  perineuriam-, 
and  not  hj  design.  By  the  first  of  the  Nui- 
sance B«moval  Acts  to  which  we  have  been 
referred,  18  &  19  Vict.  c.  121,  sections 
11  &  12,  the  local  authority  may,  without 
any  previous  notice,  put  the  law  in  motion 
for  the  abatement  of  a  nuisance  by  a  sum- 
mons requiring  the  person  offending  to 
appear  before  justices.  The  second  act, 
23  &  24  Vict.  c.  77,  gives  this  jurisdiction 
to  justices  upon  the  complaint  of  a  private 
individual,  and  there  again  no  notice  other 
than  the  summons  itself  is  required,  though 
there  is  a  proviso  enabling  the  justices,  if 
they  see  fit,  to  adjourn  the  hearing  for  an 
examination  of  the  premises  where  the 
nuisance  is  alleged  to  exist.  We  come 
now  to  the  third  act,  29  &  30  Vict.  c.  90, 
and  this  act  by  section  21  requires  that 
before  the  nuisance  authority  shall  apply 
for  a  summons  before  a  justice  under  18  & 
19  Vict.  c.  121.  s.  12,  they  shall  serve  a 
notice  on  the  person  by  whose  act  the 
nuisance  arises  to  abate  the  same  within 
a  specified  time.  This  notice  gives  no 
power  to  the  local  authority  to  abate  the 
nuisance  itself,  for  this  power  can  only  bo 
exercised  by  means  of  an  order  of  justices; 
yet  still  the  local  authority  is  bound  to 
serve  the  offender  with  a  notice.  Now  it 
is  plain  that  if  such  a  notice  is  required  in 
a  proceeding  before  justices  on  the  part  of 
the  local  authority,  in  whom  some  confi- 
dence may  reasonably  be  placed,  then  a 
fortiori  it  ought  to  be  required  in  proceed- 
ings set  on  foot  by  private  individuals  who 
are  not  competent  to  pass  an  equally  clear 
judgment  upon  the  existence  of  a  nuisance. 
It  is  far  more  probable  that  vexatious  pro- 
ceedings should  be  instituted  by  persona 
who  have  not  had  the  advantage  of  the 
power  of  entering  upon  the  premises  whero 
the  nnisance  is  said  to  exist,  conferred  by 


section  11  of  the  first  act.  But  it  seems 
that  the  framer  of  the  last  act  forgot  to 
apply  the  provisions  as  to  notice  to  the  in- 
termediate act,  though  there  it  was  more 
necessary  than  in  the  two  others.  It  is 
true  that  it  is  provided  that  these  three 
acts  shall  be  construed  as  one,  and  they  are 
in  pari  materid  with  each  other.  But  we 
cannot  import  into  the  second  act  words 
which  are  omitted  from  it,  and  in  their 
absence  we  must  hold  that  no  notice  was 
necessary. 

Blackburn,  J. — I  am  of  the  same  opinion, 
and  think  that  the  justices  have  not  cor- 
rectly construed  these  acts.  Looking  at 
the  manner  in  which  the  acts  are  prepared 
and  incorporated  with  each  other,  I  can 
only  say  that  small  blame  is  due  to  those 
who  fiul  in  understanding  them.  Many 
complaints  have  been  made  as  to  the  man- 
ner in  which  the  statutes  relating  to  the 
public  health  are  framed,  but  the  evil  has 
never  been  remedied.  In  the  present  case 
we  have  an  act  containing  one  set  of  pro- 
visions, a  second  act  amending  and  enlarg- 
ing the  first  act,  and  a  third  act  which  is 
to  be  read  as  one  with  the  two  preceding 
acte  as  amended  by  the  third  act.  The 
natural  result  of  this  is  that  the  Legisla- 
ture have  said  one  thing  when  they  meant 
another.  The  first  act  says  that  the  local 
authority  must  go  before  justices  to  en- 
force the  abatement  of  a  nuisance;  the 
second  that  the  justices  upon  the  com- 
plaint of  a  private  individual  may  proceed 
as  if  the  local  authority  had  come  before 
them.  Then  it  seems  to  have  occurred  to 
the  Legislature  that  it  would  be  a  hard 
case  if  the  person  alleged  to  have  caused 
the  nuisance  were  summoned  without  a 
notice,  and  that  provision  should  be  made 
accordingly.  I  quite  agree  that  it  is  much 
more  proper  that  such  a  notice  should  be 
g^ven  where  a  private  individual  applies 
for  the  summons  than  where  the  applica- 
tion is  l^  the  local  authority ;  but  I  can 
only  suppose  that  the  draughtsman  had 
forgotten  the  existence  of  section  13  of 
the  second  act.  I  have  no  doubt  that  this 
was  casus  omissus,  and  that  the  Legislature 
would  have  inserted  the  right  words  if 
their  attention  had  been  called  to  the 
second  act;  but  we  cannot  supply  the 
omission. 

Mii'LOB,  J.,  concurred. 
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ELunrBN,  J. — I  am  also  of  opixiion  that 
the  omission  was  veiy  likety  owing  to  the 
clnmsj  and  inefBcient  way  in  which  the 
acts  are  prepared.  It  is,  however,  just 
possible  uiat  the  Legislatnre  may  have 
thought  that  the  local  authority,  which  is 
invested  with  extensive  powers,  should 
give  a  notice,  which  they  would  not  re- 
quire from  a  private  individuaL 

Jtidgment  for  the  appellant. 

Attorneys — Chetter  &  Urquhart,  agents  for  T.  W. 
CloQgh,  Euddeisfield,  for  appeUiuat. 


[CROWN  CASES  RESERVED.] 
Nov.  13.  \ 
1869.    / 


THE  QUEEN  V.  MARTIN. 


Coinage  —  Procedure  —  Indictment  for 
hnowingly  having  counterfeit  coin  in  pos- 
testion  after  previous  conviction  for  uttering. 

Upon  the  trial  of  an  indictment  for  the 
felony  of  having  committed  a  misdemeanour 
vdthin  either  of  sections  9,  10,  or  11  o/'  24 
I*  25  Vict.  e.  99  relating  to  the  unlawful 
possession  and  uttering  of  counterfeit  coin 
after  a  previous  conviction  for  a  misde- 
meanour within  those  sections;  the  prisoner 
must  first  he  arraigned  upon  the  s^>sequent 
offence,  and  evidence  respecting  the  subse- 
guent  offence  must  first  be  submitted  to  the 
jury,  and  the  previous  conviction  must  not 
be  inquired  into  untU  after  the  verdict  on 
the  charge  of  the  subsequent  offence. 

Case  stated  by  Forsyth,  Queen's  Counsel, 
sitting  as  Commissioner  at  the  Leeds  Sum- 
mer Assizes : — 

William  Martin  was  tried  before  me  on 
the  charge  of  being  unlawfully  in  posses- 
of  counterfeit  coin,  he  having  been  before 
convicted  of  unlawfully  uttering  counter- 
feit coin(l). 

At  the  outset  of  the  case  Mr.  Forbes, 
the  counsel  for  the  prosecution,  called  a 
witness  and  proposed  to  give  in  evidence 
a  certificate  to  prove  the  previous  convic- 

(1)  The  first  count  of  the  indictment  -was  as 
follows : — 

Yorkshire,  West  Biding  Division  to  mt. — The 
jurors  for  our  Lady  the  Queen  upon  their  oath 
present  that  William  Hartin  on  the  10th  day  of 
April,  in  the  year  of  our  Lord  one  thousand 


tion  of  the  prisoner.  Mr.  Middleton, 
the  counsel  for  the  prisoner,  objected,  and 
I,  having  regard  to  the  37th  section  of 
the  Act  24  &  25  Vict.  c.  99,  refused  to 
receive  the  evidence  at  that  stage  of  the 
case.  Evidence  was  then  given  to  shew 
that  the  prisoner  was  guilty  of  the  subse- 
quent offence  charged,  but  I  refused  to 
allow  evidence  to  be  given  of  the  previous 
conviction  until  the  jury  should  give  their 
verdict  upon  the  subsequent  charge.  At 
the  close  of  the  case  for  the  prosecution, 
the  counsel  for  the  prisoner  contended 
that  there  was  no  case  of  felony  to  go  to 
the  jury,  for  that  the  offence  of  being  in 

eight  hundred  and  sixty-nine,  unlawfully  had  in 
his  custody  and  possession  fifteen  pieces  of  false 
and  counterfeit  coin  resembling  and  apparently 
intended  to  resemble  and  pass  for  fifteen  pieces 
of  the  Queen's  current  silver  coin  called  crowns, 
fire  pieces  of  false  and  counterfeit  coin  resem- 
bling and  apparently  intended  to  resemble  and 
pass  for  five  pieces  of  the  Qaeen's  current  silver 
coin  called  florins,  and  five  pieces  of  false  and 
counterfeit  coin  resembling  and  apparently  in- 
tended to  resemble  and  pass  for  five  pieces  of  the 
Queen's  current  silver  coin  called  shillings,  know- 
ing the  said  several  pieces  of  false  and  counterfeit 
coin  to  be  false  ana  counterfeit,  and  with  intent 
unlawfully,  fraudulently,  and  deceitfully  to  utter 
and  put  off  the  same,  against  the  form  of  the 
statute  in  such  case  made  and  provided.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  heretofore  and  before  the  committing  of  the 
offence  hereinbefore  mentioned,  to  wit  at  a  special 
session  and  delivery  of  the  gaol  of  our  Lady  the 
Queen  holden  at  Lincoln,  in  and  for  the  county  of 
Lincoln,  on  Friday,  the  11th  day  of  December,  in 
the  twenty-first  year  of  Her  present  Majesty's 
reign,  the  said  William  Martin,  in  the  name  of 
Miutin  Kelly,  was  in  due  form  of  law  convicted  on 
a  certain  indictment  against  him,  for  that  he  on 
the  14th  day  of  November,  in  the  twenty-firet  jrear 
of  the  reign  aforesaid,  at  the  parish  of  Gains- 
boroiigh,  in  the  county  of  Lincoln,  did  unlawfully 
utter  and  put  off  to  Mary  Pycock  one  counterfeit 
half-crown,  knowing  the  same  to  be  false  and 
counterfeit,  against  the  form  of  the  statute  in  such 
case  then  made  and  provided.  And  that  the  said 
William  Martin,  in  Uie  name  of  Martin  Kelly,  was 
thereupon  ordered  to  be  imprisoned  in  the  house 
of  correction,  and  kept  to  hard  labour  for  the  term  of 
two  years.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  William  Martin, 
on  the  day  and  year  first  aforesaid,  feloniously  and 
unlawfully  had  in  his  custody  and  possession  the 
said  several  pieces  of  false  and  counterfeit  coin, 
knowing  the  same  to  be  false  and  counterfeit,  and 
with  intent  unlawfully,  fraudulently,  and  deceit- 
fully to  utter  and  put  off  the  same  in  manner 
aforesaid,  and  against  the  form  of  the  statute  in 
such  case  nude  and  proTtded. 
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possession  of  counterfeit  coin  was  bj  the 
12th  section  of  the  above  statnte  made 
felony  only  when  there  had  been  a  pre- 
vions  conviction  of  an  offence  relating  to 
the  coin,  and  no  such  previons  conviction 
had  been  proved.  I  sJlowed  the  case  to 
go  to  the  jury  npon  the  question  whether 
the  prisoner  was  guilty  or  not  of  the  sub- 
sequent offence.  The  jury  found  a  ver- 
dict of  guilty.  The  prisoner  was  then 
asked  whether  he  had  been  previously 
convicted  as  charged  in  the  indictment, 
and  he  admitted  that  he  had  been  so  con- 
victed. Feeling  doubtful  whether  I  had 
done  right,  first,  in  revising  to  admit  the 
certificate  when  it  was  tendered  in  evi- 
dence, and  secondly,  in  leaving  to  the  jury 
thequestionof  the  prisoner's  guilt  as  to  the 
subsequent  offence  before  the  previous 
conviction  had  been  proved,  I  deferred 
passing  sentence,  and  the  prisoner  re- 
mains in  custody.  I  desire  to  have  the 
opinion  of  the  Court  for  Crown  Cases 
Keserved,  whether  I  was  right  in  rejecting 
the  certificate  when  it  was  tendered  in  evi. 
dence,  and  in  submitting  to  the  jury  the 
question  whether  the  prisoner  was  guUty  of 
tiie  subsequent  offence  before  the  previous 
conviction  had  been  proved  against  him. 

Forbes  for  the  prosecution.  —  This  case 
has  been  stated  for  the  purpose  of  as- 
certaining the  correct  procedure  upon 
the  trial  of  such  indictments  as  the 
present.  It  is  submitted  that  it  was 
necessary  that  the  previous  conviction 
should  have  been  first  proved,  in  order 
to  shew  that  the  subsequent  offence  was 
a  felony.  The  prisoner  was  arraigned 
and  tried  as  for  a  felony,  and  before  the 
jury  could  find  him  gfmty  of  a  felony,  it 
must  have  been  shewn  to  them  that  the 
&ct8  proved  against  the  prisoner  amounted 
to  a  felony,  which  could  be  done  only  by 
shewing  that  he  had  been  previously  con- 
victed of  one  of  the  offences  designated 
in  the  9th,  10th,  or  11th  section  of  the  24 
A  25  Vict.  c.  99.  By  the  12th  section  of 
that  act,  it  is  enacted  that  "whosoever, 
having  been  convicted  either  before  or 
after  the  passing  of  this  act,  of  any  such 
misdemeanour,  or  crime,  and  offence,  aa 
in  any  of  the  last  "three  preceding  sections 
mentioned,  or  of  any  felony  or  high  crime 
and  offence  against  this,  or  any  former  act, 
relating  to  the  coin,  shall  afterwards  com- 


mit any  of  the  misdemeanours  or  crimes 
and  offences  in  any  of  the  said  sections 
mentioned,  shall  in  England  and  Ireland 
be  g^ty  of  fislony." 

By  section  37,  "the  proceedings  upon 
any  indictment  for  committing  any  offence, 
after  a  previous  conviction  or  convictions, 
shall  be  as  follows :  (that  is  to  say),  the 
offender  shaU,  in  the  first  instance,  be  ar- 
raigned upon  so  much  only  of  the  indict- 
ment as  charges  the  subsequent  offence, 
and  if  he  plead  not  guilty,  or  if  the  Court 
order  a  plea  of  not  guilty  to  be  entered  on 
his  behalf,  the  jury  shall  be  charged  in  the 
first  instance  to  inquire  concerning  such 
subsequent  offence  only  ;  and  if  they  find 
him  guilty,  or  if  on  arraignment  he  plead 
guilty,  he  shall  then,  and  not  before,  be 
asked  whether  he  had  been  previously  con- 
victed  as  alleged  in  the  indictment,  and  if 
he  answer  that  he  had  been  so  previously 
convicted,  the  Court  may  proceed  to  sen- 
tence him  accordingly;  but  if  be  deny 
that  he  had  been  so  previously  convicted, 
Ac.,  the  jury  shall  then  be  charged  to  in- 
quire concerning  such  previous  conviction 
or  convictions,  and  in  such  case  it  shall 
not  be  necessary  to  swear  the  jury  again, 
Ac." 

Learned  judges  on  circuit  are  reported 
to  have  varied  in  their  practice  in  this 
matter  (2). 

[Martin,  B. — I  used  to  think  upon  the 
reading  of  the  indictment,  that  the  pre- 
vious conviction  ought  to  have  been  first 
proved,  but  on  referring  to  the  statute,  I 
thought  it  clear  to  the  contrary.] 

The  37th  section  might  be  referred  to 
the  20th  and  21st  sections  of  the  act,  and 
read  with  reference  to  those  sections. 

No  counsel  appeared  for  the  prisoner. 

Fer  Curiam  (S). — The  learned  Commis- 
sioner took  the  right  course.  The  act  is 
directory  and  is  suflBciently  explicit. 

Conviction  affirmed. 

Attorney — The  Solicitor  to  the  Treasury  for  the 
prosecution. 


(2)  See  The  Queen  r.  Ooodirin,  10  Cox  C.C.  534. 

(3)  KeUy,  C.B.,  Blackburn,  J.,  Martin,  B.,  Lush 
J.,  and  Brett,  J. 
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[M  THE  COURT  OF  ttUEEirS  BENCH.] 
'thk     trustbbs     op    the 
briohtom  tcbmpike  tbu8t 
1870.        _       (appellants')  v.  the  sub. 
Jan.  16.     "      TBYOEs  op  the  highways 

OP  the  parish  op  PRESTON 

(respondentt). 

TStmpike  Road — Repair  —  Iniuffieieney 
of  Trust  Fimds — Contribution  from  High- 
way Baies-^Apportionment — 4  §/•  6  Viet. 
e.  69.  s.  1. 

By  a  special  Turnpike  Roods  Act,  tho 
trustees  were  authorised  to  expend  the  sum  of 
8502.  upon  the  repair  of  the  35  tmles  of  road 
within  their  trust.  This  sum  toas  insuffleietit 
for  the  repairs,  and  they  applied  to  justices 
to  make  an  order  upon  the  surveyors  of  high- 
ways for  the  parish  of  P.,  through  which  a 
portion  of  the  road  passed,  for  the  payment 
of  a  sum  of  money  towards  the  repairs  of 
tuek  road.  They  required  am  order  for  the 
paiyment  of  1152.  8s.  6d.,  which  sum  they 
arrived  at  by  apportioning  the  8502.  accord, 
ing  to  a  nuleage  proportion,  which  would 
give  272.  4s.  8d.  to  P.,  arid  then  deducting 
that  mum  from,  1422.  13«.  2(2.,  the  estimated 
amount  necessary  for  the  repair  of  the  road 
*»  P.  The  cost  of  repairing  the  road  in  P. 
was  higher  than  the  cost  in  other  parishes, 
owing  to  the  traffic  being  much  heavier,  and 
^  the  apportionment  had  been  made  after 
taking  into  eonsiderationsueh  additional  cost, 
the  turn  apportioned  to  P.  would  have  been 
892. : — ^Held,  that  the  mode  of  eaJeiulation 
adopted  by  the  trustees  was  wrong,  and  thai 
the  justices  were  right  in  ordering  the  pay. 
ment  of  532.  13s.  2d.,  the  difference  between 
the  aiove  sum  of  892.  and  the  estimated  cost 
of  the  repairs  for  the  year  in  P. 

Case  stated  by  jostices  under  Statute 
20  4  21  Vict.  c.  43. 

1.  At  a  special  sessions  for  highways, 
held  at  Hove,  in  the  coanty  of  Sussex,  on 
the  1st  day  of  March,  1869,  an  informa* 
tion  by  Edward  Waagh,  clerk  to  the  ap> 
pellanta,  was  exhibited  before  the  justices 
nnder  the  4  &  5  Vict.  c.  59  (which  statate 
has  been  conttnaed  by  several  subsequent 
statutes  to  the  present  time),  stating  that 
the  innds  of  the  Brighton,  Cnckfield  and 
West  Orinstead  Turnpike  Trust,  applic- 
aUe  under  the  Brighton,  Cuckfield  and 
West  Grinstead    Tompike    Boads  Act, 

Kkw  Sum,  39.—yUa.  Cas. 


1854  (the  local  Act  by  which  the  trustees 
are  authorised  to  levy  tolls  upon  the  roads 
for  the  repairs  and  maintaining  the  same), 
were  insufficient  for  the  repairs  of  the 
turnpike  road  within  the  parish  of  Preston; 
and  praying  that  the  justices  would  pro> 
ceed  to  make  such  judgment  and  order  in 
the  premises,  as  upon  examination  to  the 
justices  should  seem  meet,  and  as  to  law 
did  appertain. 

2.  The  justices  examined  into  th^  alle> 
gations  contained  in  the  information ;  and 
it  appearing  to  them  that  the  allegations 
were  true,  they  did  adjudge  and  order  that 
the  respondents  should  pay  to  the  appel* 
lants  the  sum  of  532.  out  of  the  highway 
rates  to  be  levied  in  the  parish  of  Preston, 
such  sum  of  532.  to  be  wholly  laid  out  in 
the  actual  repairs  of  such  part  of  the  tam> 

?ike  road  as  lies  within  the  parish  of 
'reston. 

3.  The  appellants  were-  dissatisfied  with 
the  determination  of  the  justices  upon  the 
hearing  of  the  information,  as  being  erro- 
neous in  point  of  law,  and  having  duly 
applied  to  them  to  state  and  sign  a  case. 
Betting  forth  the  facts  and  grounds  of  their 
determination,  for  the  opinion  of  this 
Court, 

The  following  Cash  was  stated. 

4.  Upon  the  hearing  of  the  information, 
the  following  facts  were  proved  or  ad- 
mitted by  both  parties : — 

5.  The  turnpike  trust  is  regulated  by 
"The  Brighton,  Cuckfield  and  West 
Orinstead  Turnpike  Boads  Act,  1854," 
which  Act  is  to  be  taken  and  considered 
as  part  of  this  case,  and  is  hereinafter 
referred  to  as  the  local  Act. 

6.  Section  25  of  the  local  Act  provides 
for  the  application  of  the  revenue  of  the 
trust  in  the  following  order : — 

1.  In  paying  the  expenses  of  the 
Act. 

2.  In  paying  the  expenses  of  erect- 
ing a  new  toll-house  in  lieu  of  the 
Preston  gate. 

8.  In  paying  the  expenses  of  re- 
pairing toll-gates,  and  in  salaries  and 
general  management,  not  exceeding 
in  any  one  year  the  sum  of  1742. 

4.  In  paying  the  expenses  (not  ex- 
ceeding the  sum  of  8502.  in  any  one 
year)  of  maintaining  and  keeping  in 
repair  the  said  roads. 
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5.  In  paying  interest  at  81. 10s.  per 
cent,  on  2, 7612. ,  a  por^on  of  the  debt 
due  on  the  roads. 

6.  In  paying  interest  at  the  rate  as 
aforesaid  on  4,7002.,  the  remainder  of 
the  debt. 

7  and  8.  In  redncing  the  principal 
of  sach  debt. 

9.  In  paying  any  for&er  expenses 
(beyond  the  sam  of  8502.)  of  main- 
taiiung,  keeping  in  repair,  and  im- 
proving the  roads,  and  of  putting 
the  Act  into  execution  in  reference 
thereto. 

7.  There  was  not  any  portion  of  the 
revenue  applicable  for  the  repair  of  the 
roads  under  the  9th  clause  of  the  last 
paragraph. 

8.  The  roads  of  the  trust  were  of  the 
total  length  of  35  nules,  and  the  propor- 
tion of  the  turnpike  road  within  the  parish 
of  Preston  was  one  mile  and  thirty-eight 
poles  in  length. 

9.  The  sum  of  8502.  authorised  by  the 
local  Act  to  be  expended  in  the  repairs  of 
the  roads,  was  at  the  rate  of  aboat  242. 6s. 
per  mile  on  the  whole  length  of  the  roads, 
and  such  sum  was  wholly  insufficient  for 
the  repairs  of  the  roads.  The  average 
cost  of  the  repairs  has  been  the  sum  of 
1,2002.  per  annum. 

10.  In  no  one  of  the  parishes,  within 
which  the  turnpike  road  of  the  trust  lies, 
can  it  be  kept  in  repair  for  a  sum  at  the 
rate  of  24^.  6».  per  mile. 

11.  The  estimated  cost  of  repairs  for 
the  whole  of  the  road,  for  the  year  end- 
ing 31st  of  December,  1869,  was  the  sum 
of  1,3502. 13«.,  out  of  which  the  cost  of  re- 
pairing so  much  of  the  turnpike  road  as 
lay  within  the  parish  of  Preston  for  that 
year,  was  the  sum  of  1422.  13«.  2d. 

12.  The  portion  of  the  turnpike  road 
which  lay  within  the  parish  of  Preston 
had  a  large  amount  of  traffic  upon  it,  and 
was  very  much  used  and  resorted  to  by 
the  inhabitants  and  visitors  of  Brighton, 
and  cost  considerably  more  to  keep  in  re- 
pair than  any  other  portion  of  the  roads. 

13.  There  was  no  toll-gate  in  the  parish 
of  Preston,  and  under  the  local  Act  the 
trustees  were  prohibited  from  erecting  a 
toll-gate  in  such  parish. 

14.  The  cost  of  keeping  the  roads  in 
repair  varied  coudderably  in  the  several 


parishes,  and  the  following  tabular  state- 
ment shews  the  length  of  the  road  in  each 
parish,  and  the  estimated  cost  of  repairing 
the  Bame  for  one  year. 


name  of  Fulsh. 

Leng«lio{ 
Boad. 

ToUloMt 

of  Rrpain 

in  I8«». 

)I.'f. 

pW 

£ 

t.  d. 

Preston 

1... 

38...' 

142 

13   2 

Patcham 

2  4 

34'...' 

172 

16 

s 

Piecombe 

2  2 

38... 

108 

11 

3 

Clayton 

46 

3911 

202 

4 

6 

Keymer 

1... 

3712 

41 

1 

0 

Cuckfield 

10  2 

37  22 

328 

11 

2 

Hangbam 

1  3  6 

1'... 

99 

13 

6 

Crawley 

...6 

13,  2 

SI 

mil 

Ifield   ... 

,  i;2 

8   2 

38 

14 

0 

Bolney... 

2> 

32'... 

69 

1* 

4 

Cowfold 

2  3 

3715 

70 

s 

2 

West  Orinstead 

i'i^ 

25   0 

1 

64 

1711 

1 

>v 

218fi 

136U 

13|  0 

15.  The  appellants  as  trustees  of  the 
roads,  at  a  meeting  held  for,  among  other 
purposes,  that  of  fixing  the  amount  to  be 
contributed  towards  the  repairs  of  the 
roads  out  of  the  highway  rates  of  the  se- 
veral parishes  withm  which  they  lie,  had 
considered  and  decided  that  the  sum  of 
8502.,  which  by  the  local  Act  th^  are 
authorised  to  expend  out  of  the  tolls  in 
the  repair  of  the  roads,  should  be  credited 
to  the  several  parishes  within  which  they 
lie,  rateably  in  proportion  to  the  mileage 
of  road  of  the  trust  within  each  parish ; 
and  they  consequently  applied  to  the  re- 
spondents to  pay  them  out  of  the  highway 
rates  for  the  parish  of  Preston  the  diffe- 
rence between  the  anticipated  cost  of  the 
actual  repairs  of  snch  part  of  the  turnpike 
road  as  lies  within  tiie  parish,  and  the 
sum  (portion  of  the  8502.)  which  they  had 
on  the  above-mentioned  mileage  principle 
appropriated  to  ihe  repairs  thereof. 

16.  The  respondents  contended  that  the 
trustees  ought  to  expend  the  sum  of  8502. 
in  proportion  to  the  actual  wear  and  tear 
in  each  parish.  There  was  no  evidenoe  to 
shew  whether  the  sum  of  8502.,  or  any  part 
thereof  had  been  actually  expended  in 
proportion  to  mileage,  or  in  proportion  to 
wear  and  tear. 

17.  Under  the  mileage  principle  con- 
tended for  by  the  appellants,  the  propor- 
tion of  the  sum  of  8502.  to  be  spent  in  the 
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parish  of  Preston  was  271.  4*.  8(2.,  leaving 
a  som  of  115{.  8<.  6d.  to  be  contributed  bj 
tiie  respondents,  and  this  last  mentioned 
.  som  the  appellants  applied  to  the  jostices 
to  adjudge  and  order  to  be  paid  by  the 
respondents. 

18.  The  justices  were  of  opinion  that, — 
whereas  the  anticipated  cost  for  the  entire 
year  of  the  repair  of  all  the  roads  of  the 
trust  was  1,8502.  18*.,  of  which  8502.  was 
the  sum  to  be  contribnted  under  the  local 
Act  out  of  the  toUs,  and  the  excess  5002. 
13s.,  the  sum  to  be  contributed  under  the 
general  Act,  out  of  the  highway  rates, — 
it  was  right  that  the  two  sums  of  850Z.  and 
5001.  13«.  should  be  apportioned  between 
the  several  parishes  upon  one  and  the  same 
principle,  that,  namely,  of  accordance  with 
anticipated  cost  for  the  entire  year  of  repair 
in  each  parish,  and  not  upon  the  principle 
of  mere  mileage,  and  as  891.  would  be  the 
share  of  the  8502.,  for  which  the  parish  of 
Preston  would  be  entitled  to  have  credit 
on  this  principle,  the  justices  ordered  the 
respondents  to  pay  out  of  the  highway 
rates  of  the  parish  of  Preston  the  sum  of 
58{.  18«.  2d.,  such  sum  being  the  difference 
between  892.,  and  the  sum  of  1421. 13s.  2d., 
the  estimated  costs  for  the  entire  year  of 
the  repairs  in  that  parish. 

19.  The  question  of  law,  arising  upon 
tSie  above  statements,  waJs,  whether,  under 
the  circumstances  stated,  the  decision  of 
the  justices  was  correct,  or  whether  the 
principle  contended  for  by  the  appellants 
was  correct. 

If  the  Court  should  be  of  opinion  that 
the  principle  contended  for  by  the  appel- 
lants was  the  correct  one,  then  the  order 
was  to  be  amended  by  increasing  the  sum 
of  582. 18».  2d.,  there%-  ordered  to  be  paid, 
to  the  sum  of  1152.  8s.  6d.  But  if  the 
Court  should  be  of  a  contrary  opinion,  then 
the  order  was  to  stand. 

Orantham  for  the  appellants. — The  ap- 
pellants  had  a  right  to  call  upon  the  re- 

rndents  to  supply  the  deficiency  between 
sum  necessary  for  the  repairs,  and  the 
snm  apportioned  to  the  parish.  The  whole 
sum  of  8502.  has  been  divided  according 
to  a  mileage  proportion,  which  is  the  cor- 
rect mode  of  apportionment.  The  trust 
is  now  being  wound  up,  and  the  respon- 
dent parish  will  for  the  future  be  com- 
pelled to  maintatn  the  whole  length  of 


road  included  within  it.  The  mode 
adopted  is  the  most  simple,  and  the  best. 

[Mellob,  J.,  referred  to  The  King  v. 
The  Justices  of  Berk*  (1).] 

Merrifield  for  the  respondents.  —  The 
justices  were  right  in  ordering  the  pay- 
ment of  the  contribution  of  582.  ISs.  2d, 
only,  instead  of  the  sum  which  the  appel- 
lants asked  for.  The  mode  of  apportion- 
ment adopted  by  the  appellants  was  unjust. 
The  expense  of  repairs  necessary  upon  the 
road  in  the  respondent  parish  was  much 
greater,  as  shewn  in  the  Case,  than  upon 
the  roads  in  the  countrv  parishes  where 
the  traffic  was  light.  That  being  so,  it  is 
unjust  to  apportion  the  8502.  according  to 
a  mileage  proportion,  and  then  to  assess 
the  amount  of  contribution,  according  to 
the  expense  made  necessary  by  the  extra 
wear  and  tear  in  the  respondent  parish. 
The  fair  way  is  to  apportion  the  8502. 
according  to  the  respective  amount  of 
wear  and  tear  of  the  roads  in  the  several 
parishes.  The  statute  4  4  6  Vict.  c.  59. 
s.  1.  gives  the  justices  a  wide  discretion, 
and  tiae  Court  cannot  say  that  they  were 
wrong.  [He  referred  to  The  Queen  v.  South 
Shields  (2),  and  Brmm  v.  Emns  (3).] 

Orantham  replied. 

CoOKBUBN,  C.J. — ^I  am  of  opinion  that 
the  justices  were  right,  and  that  our  judg- 
ment must  be  for  the  respondents.  The 
statute  in  question  makes  provision  for 
enabling  trustees  of  turnpike  roads,  where 
the  funds  are  inadequate  to  pay  for  the 
expenditure  necessary  in  repairing  the 
roads,  to  apply  for  an  order  for  a  contri- 
bution out  of  the  highway  rate  made  for 
any  parish  through  which  the  rofMl  passes. 
The  section  says  that  the  justices  may  ad- 
judge and  order  what  portion,  "  if  any," 
of  the  rate  or  assessment  shall  be  paid  by 
the  parish  surveyor  to  the  trustees. 

Starting  from  that  point  of  view,  I  come 
to  the  conclusion  that  an  apportionment 
according  to  the  mileage  principle  is  wrong. 
This  is  the  case  of  a  trust  with  roads  pass- 
ing through  several  parishes  — one  con- 
tiguous to  Brighton,  where  the  population 
is  large  and  the  traffic  heavy,  and  others 

(1)  8  Dowl.  7J7. 

(2)  23  Law  J.  Rep.  (i(.8.)  M.C.  134;  f.  c  3  E. 
&.B..M9 

(3)  34'Lftw  J.  llep.(i«Aptf.C.  101. 
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being  ooantry  parishes  without  any  large 
popalation.  In  the  former  class  of  parishes, 
a  mnch  larger  expenditure  would  be  neces- 
sary than  in  the  latter.  Now,  if  the  fond 
which  the  trustees  are  authorised  to  raise 
and  expend  was  sufficient  for  the  repair 
of  the  whole  system  of  roads,  it  would  be 
expended  EMx;ording  to  the  proportion  re- 
quired  for  this  or  that  parish.  Instead  of 
being  sufficient,  it  proves  to  be  insufficient, 
and  it  becomes  necessary  to  apply  for  a 
rate  in  aid.  Suppose  that  for  parish  A. 
1001.  is  required  for  the  maintenance 
of  the  roads,  while  for  parish  B.  502. 
would  be  enough,  and  a  rate  in  aid  is  re- 
quired, the  amount  which  the  trustees 
have  in  hand  ought  to  be  expended  in  the 
same  proportion  as  it  would  have  been,  if 
it  had  been  sufficient  without  calling  for 
any  contribution.  Justice  and  equity  re- 
quire that  it  should  be  apportioned  be- 
tween the  parishes,  in  proportion  to  the 
expenditure  required  in  each,  for  the  re- 
pairs of  the  rcMMl  in  each.  The  justices 
were  therefore  right  in  saying  that  the 
fund  received  by  Qie  trustees  ought  to  be 
apportioned  in  the  way  suggested  by  them, 
that  being  the  coarse  which  justice  and 
equity  required. 

Mellob,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  The  division 
according  to  the  mileage  is  the  more  simple, 
but  the  more  equitable  and  proper  mode 
of  apportionment  is  according  to  the  ez- 
penmture  required. 

Hannen,  J. — I  have  had  some  difficulty 
during  the  argument,  but  upon  the  whole 
I  agree  with  the  opinion  which  has  been 
expressed.  If  it  had  been-  intended  that 
the  fiuid  should  be  expended  accord- 
ing to  the  mileage  principle,  it  seems 
strange  that  the  L^slature  should  not 
have  said  so.  As  they  have  not  said  so, 
I  think  that  it  must  have  been  contem- 
plated thcA  something  more  was  necessary 
than  a  mere  computation  of  a  mileage 
proportion.  It  is  proper  that  the  greater 
expenditure  required  in  the  repair  of  any 
particular  portion  of  'rotud.  should  be  taken 
into  consideration. 

Judgment  for  the  respondent. 

AttomeyB— Prior  &  Bigg,  agents  for  E.  "Waugh, 
Cnckfield,  for  appellants  ;  £.  M.  Hore,  agent  for 
Williamt  &  Oreayes,  Brighton,  for  respondents. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1870.    1     ALLBN,  appellant,  v.  woktht, 
Jan.  16.  J  respondent. 

Vaccination^SO  *  31  Vict.  c.  84.  s.  31 — 
Certificate  of  Medical  Prtt4stiiioner— Omission 
to  procure  Vaccination  of  Child — Second 
offence. 

On  the  ZOth  of  March,  1869,  A.  was  con- 
victed  for  disobeying  a/n  order  of  a  justice 
to  cause  his  child  to  be  vaccinated  v>Uhin 
seven  days  from  the  date  of  such  order. 
SubseqitenUy  the  registrar  of  births  and 
deaths  gave  him  notice  to  procure  the  vaca- 
nation  of  the  child,  which  he  failed  to  do; 
and  on  the  29th  of  April,  another  informa- 
tion came  on  to  be  heard  against  him,  when 
he  was  ordered  to  have  the  child  vaccinated 
within  seven  days  from  the  date  of  such 
order.  At  the  hearing  he  produced  a  certifi- 
cate in  the  form  given  in  schedule  B.  to 
the  Act  30  Sf  31  Vict.  c.  84,  and  signed  by  a 
medical  practitioner,  certifying  that  the  chUd 
was  not  in  a  fit  state  to  be  vaccinated,  and 
postponing  the  vaccination  untU  the  20th  of 
June.  He  did  not  obey  the  order  made 
upon  him,  and  on  the  IZth  of  May,  1869, 
another  informaiion  wader  30  ^  81  Vict, 
c.  84.  8.  31,  came  on  to  be  heard  against 
him  for  disobedience  of  such  order.  He 
again  produced  the  certificate  above  mm- 
tioned,  but  he  was  convicted : — Held,  first, 
that  the  justices  were  not  deprived  of  the 
jurisdiction  to  convict  him,  by  reason  of  the 
former  conviction;  and  secondly,  that  the 
certificate  was  not  a  bar  to  the  proceeding, 
but  that  the  justices  had  jurisdiction  to 
consider  whether  ii  was  given  bond  fide  or  not, 
and  that  if  they  thoughtit  was  not,  theymighi 
consider  thai  A.  had  shewn  no  reasonable 
ground  for  his  omission  to  carry  the  order 
into  effect. 

Case  stated  by  Justices  under  20  is  21 
Vict.  c.  43. 

1.  On  the  8th  day  of  May,  1869,  the 
following  information  was  laid  before  a 
justice  of  the  peace  for  the  county  of 
Huntingdon,  under  the  provisions  of  the 
30  &  31  Vict.  c.  84,  "  The  Vaccination 
Act,  1867":— 

"  Be  it  remembered  that,  on  the  8th  day 
of  May,  1869,  at  St.  Neots,  in  the  said 
county  of  Huntingdon,  Al&ed  Worthy,  of 
Eynesbory,  in  tl^  said  county  of  Hun- 
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tingdon,  registrar  of  births  and  deaths, 
personally  cometh  before  me,  the  under- 
signed, one  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  and 
informeth  me  that  Henry  James  Allen, 
late  of  the  parish  of  Eynesbury  aforesaid, 
dissenting  minister,  within  the  space  of 
six  calendar  months  last  past,  to  wit,  on 
the  8th  day  of  May,  1869,  at  the  parish  of 
EyneeboiT,  in  the  said  county  of  Hun- 
tingdon, did  disobey  a  certain  order  nnder 
the  hand  and  seal  of  Captain  William 
HumUey,  one  of  her  Majesty's  justices  of 
the  peace  for  the  said  county  of  Hunting- 
don, bearing  date  the  29th  day  of  Apnl, 
1869,  whereby  the  said  Henry  James  Allen 
was  ordered  and  directed  to  have  Eliza 
Allen,  under  the  age  of  fourteen  years, 
and  the  legitimate  child  of  the  said  Henry 
James  Allen,  vaccinated  within  seven  days 
from  the  date  of  the  said  order,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided.  Wherefore,  the  said 
Alfred  Worthy  prayeth  the  consideration 
of  me,  the  said  justice,  in  the  premises, 
and  that  the  said  Henry  James  Allen  may 
be  summoned  to  appear  before  me  and 
answer  the  premises,  and  make  his  defence 
thereto.  "  Alfred  Worthy. 

"  Exhibited  before  me,  the  day  and  jrear  and 
at  the  place  first  above  trritten. 

"W.  Humbley." 

2.  The  justice  issued  his  summons  to 
Hemy  J.  Allen  to  appear  at  the  petty  ses- 
sions, St.  Neots,  on  uie  13th  day  of  May, 
1869. 

3.  At  the  hearing  before  the  justices 
who  stated  this  case,  it  was  proved  that 
the  following  order  had  been  made  and 
served  on  the  appellant : — 

"  To  H.  3.  Allen,  of  Esmesboiy,  in  the  county 
of  HonUngdon,  dinenting  minister. 

"  Whereas,  by  an  information  taken  be- 
fore the  undersigned.  Captain  William 
Htunbley,  one  of  her  Majesty's  justices  of 
tiie  peace  in  and  for  the  said  county,  on 
the  22nd  day  of  April  now  instant,  Alfred 
Worthy,  of  Eynesbury,  in  the  county  of 
Huntingdon,  registrar  of  births  and  deaths 
for  the  district  of  the  St.  Neots  Union, 
comprising  the  said  parish  of  Eynesbury, 
informed  me,  the  said  justice,  that  Eliza 
Allen,  under  the  age  of  fourteen  years, 
the  Intimate  child  of  yoo,  the  Bud  H.  J. 


Allen,  had  not  been  sncceBsfnlly  vacci- 
nated, notwithstanding  that  he,  the  said 
Alfred  Worthy,  had  given  notice  to  you, 
the  said  H.  J.  Allen,  to  procure  such  child 
to  be  vaccinated,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided. Whereupon  I,  the  said  justice, 
issued  my  summons  to  you,  the  said  H.  J. 
Allen,  directing  you  to  appear  with  the 
said  child  before  me,  the  said  justice,  or 
some  other  justice  of  the  peace  for  the 
said  county,  on  the  29th  day  of  April  in- 
stant, to  shew  cause  why  such  child  had 
not  been  vaccinated.  And  whereas  you, 
the  said  H.  J.  Allen,  have  this  day  ap- 
peared before  me,  the  said  justice,  and  it 
being  now  made  to  appear  to  me,  on  oath, 
that  the  said  Eliza  Allen  is  under  the  age 
of  fourteen  years,  and  has  not  been  vacci- 
nated, and  has  not  had  the  small-pox,  and 
you,  the  said  H.  J.  Allen,  having  fidled  to 
shew  any  reason  why  the  said  Eliza  AUen 
should  not  be  vaccinated :  Now  I,  the  un- 
dersigned, do  hereby  order  and  direct  you, 
the  said  H.  J.  Allen,  to  have  the  said  Eliza 
AUen  vaccinated  within  seven  days  from 
the  date  of  this  order. 

"  Oiren  nnder  my  hand  and  seal,  this  29th  day  of 
April,  1869,  at  St.  Neots,  in  the  connty  aforesaid. 

"W.  Humbley  (l.s.)" 

4.  It  was  proved  that  the  appellant  had 
neglected  to  obey  the  order,  and  it  waa 
admitted  that  the  child  had 'not,  at  the 
time  of  the  hearing,  been  vaccinated. 

5.  The  appellant  stated,  and  the  &ct 
was  admitted  by  the  respondent,  that  the 
appellant  had  previously,  on  the  30th  of 
March,  1869,  been  convicted  of  disobeying 
an  order  dated  the  11th  of  March,  1869, 
under  the  hand  and  seal  of  a  justice  of  the 
county,  whereby  the  appellMit  had  been 
ordered  to  cause  Eliza  Allen  to  be  vacci- 
nated within  seven  days  trora  the  date  o£ 
such  last-mentioned  order. 

6.  It  was  therefore  contended  on  be- 
half of  the  appellant,  that  the  informa- 
tion now  laid  against  him  was  for  the 
same  offence,  and  that  therefore  the  ap- 
pellant could  not  be  again  convicted,  and 
stress  was  laid  on  the  concluding  words 
of  the  Lord  Chief  Justice  Cockbum,  in 
the  judgment  pronotmced  in  Pileher  v, 
Stafford  (1). 

(I)  33  Law  J.  Rep.  (x.s.)  M.C.  U8, 
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7.  We  lioweTweonsidered  that  the  juris- 
diction of  justices,  under  s.  31  of  the  Vacci- 
nation Act  of  1867,  was  not  limited  to 
making  but  one  order,  directing  a  child 
under  14  years  to  be  vaccinated,  and  that 
the  neglect  to  obey  such  order  formed 
a  separate  offence  punishable  on  convic- 
tion, and  that  the  conviction  for  dis- 
obeying a  previous  order  was  no  previous 
conviction  of  the  offence  charged  in  the 
information  before  us,  and  that  conse- 
quently the  case  was  in  no  way  governed 
by  the  decision  in  PUcher  v.  Stafford,  and 
that  8.  31  of  the  Vaccination  Act,  1867, 
appeared  to  us  to  have  been  inserted  in 
such  Act,  with  the  object  of  avoiding  the 
mischief  found  to  exist  when  PUcher  v. 
Stafford  was  decided. 

8.  The  appellant  then  contended  that 
Eliza  AUen  was  then,  and,  since  the  30th 
of  April  then  last  past,  had  been  in  an 
unfit  state  for  vaccination,  and  in  support 
of  this  contention,  produced  a  certificate 
of  which  the  following  is  a  copy : — 

[Form  B.]    "  The  Vaccination  Act  of  1867  (30 
&;  31  Vict  c  M). 
"Medical  Certificate  of  nnfitness  for  successful 

vaccination.     [To  be  deliTered  (pursuant  to  s. 

18)  to  the  father  or  mother  of  an  unvaccinated 

child,  or  to  the  person  having  the  custody  of 

soch  child.] 

"  I  the  undersigned  hereby  certify  that 
I  am  of  opinion  that  Eliaei  Allen,  the 
child  of  H.  J.  Allen,  of  Eynesbury,  in  the 
parish  of  Eynesbury,  in  the  county  or 
borough  of  Hunts,  aged  12,  is  not  now  in 
a  fit  and  proper  state  to  be  successfoUy 
vaccinated.  I  do  here  postpone  the  vacci- 
nation until  the  20th  of  June,  dated  this 
20thof  April,  1869." 

W.  J.  Collins,  M.D.,  Ac. 
"  1  Albert  Termce,  Regent's  Park." 

And  it  was  contended,  on  behalf  of  the 
appellant,  that  the  justices  were  bound 
by  the  terms  of  the  Vaccination  Act  of 
1867,  to  accept  such  certificate  as  proof 
that  the  child  was  then  unfit  to  be  vacci- 
nated, and  that  the  production  of  such 
certificate  was  reasonable  ground  for  the 
omission  of  the  appellant  to  cany  the 
order  of  the  29th  of  April,  1869,  into 
•effect. 

9.  "  We  drew  attention  to  the  hct  that 
such  certificate  was  dated  prior  to  the  date 
of  the  order  of  the  29th  of  April,  1869, 


and  it  was  admitted  that  the  same  certi- 
ficate had  been  produced  when  such  last- 
mentioned  order  was  made,  but  the 
justice  making  such  order  had  refused 
to  attach  any  weight  to  such  certificate, 
on  the  ground  that  the  practitioner  by 
whom  such  certificate  purported  to  have 
been  signed  was  opposed  to  the  operation 
of  vaccination  generally,  as  had  been 
stated  by  the  appellant  on  a  previous  oc- 
casion, and  such  practitioner  has  signed  a 
certificate  under  the  Yaccination  Act  of 
1867,  and  which  had  been  on  such  previous 
occasion  produced  in  Court,  stating  that 
Eliza  Allen  ought  never  to  be  vaccinated ; 
that  the  reproduction  of  such  certificate 
of  the  20th  of  April,  1869,  which  had 
been  refused  by  tiie  justice  making  the 
order  of  the  29th  of  April,  1869,  formed, 
under  such  circumstances,  no  reasonable 
ground  for  the  omission  of  the  appellant 
to  carry  into  effect  such  order,  and  we 
therefore  convicted  the  appellant,  and  ad- 
judged him  to  pay  a  penalty  or  sum  of 
7«.,  and  the  sum  of  3«.  for  costs,  such 
sums  to  be  respectively  levied  by  distress, 
and  in  de&ult  of  sufficient  distress,  we 
adjudged  the  appellant  to  be  committed 
to  the  common  gaol  at  Great  Stukel^, 
in  the  county  of  Huntingdon,  for  a  period 
of  14  days." 

The  questions  for  the  opinion  of  the 
C!ourt  were :  First,  Whether  the  convic- 
tion of  the  appellant  on  the  30th  of  March, 
1869,  was  a  sufficient  defence  to  the  infor- 
mation of  the  8th  of  May,  1869.  Second, 
Whether  the  production  of  the  medical 
certificate  set  out  in  the  case  was  a  suffi- 
cient answer  to  the  information  of  the  8th 
of  May,  1869. 

Qraham,  for  the  appellant. — The  first 
question  is  whether  the  justices  had  juris- 
diction to  enforce  the  penalty  under  the 
Slst  section  of  30  &  31  Vict.  c.  84s  the 
appellant  having  been  already  convicted 
for  discharging  the  order  made  upon  the 
30th  of  March  (2). 

(2)  The  30  &  81  Vict.  c.  84.  s.  18.  enacts,  "  If  any 
publicvaocinator  or  medical  piactitioner  shall  beef 
opinion  that  the  child  is  not  in  a  fit  and  proper  stat« 
to  be  successfully  vaccinated,  he  shall  forthwith 
deliver  to  the  parent  or  other  person  having  the 
custody  of  such  child,  a  certificate  under  his  hand 
BcoordiDg  to  the  Form  in  the  schedule  hereto 
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Thia  point  is  settled  in  the  appellant's 
&Tonr  by  Pitcher  v.  Stafford  (1).  It  was 
Uiere  hdd,  nnder  16  &  17  Vict.  c.  100, 
that  a  parent  having  been  fined  for  ne- 

annexed  marked  B,  or  to  the  like  effect,  that  the 
child  is  then  in  a  state  unfit  for  successful  racci- 
nation,  which  certificate  shall  renuiin  in  force  for 
tvo  months,  and  shall  be  renewable  for  successive 
periods  of  two  months  until  a  public  raccinator  or 
medical  practitioner  shall  deem  the  child  to  be  in  a 
fit  state  for  sncceesful  vaccinatioD,  vhen  the  child 
shall,  with  all  reasonable  despatch,  be  Taocinated, 
and  the  certificate  of  successful  vaccination  duly 
given  if  warranted  by  the  result." 

Section  29.  "  Every  parent  or  person  having  the 
custody  of  a  child,  who  shall  neglect  to  take  such 
child,  or  to  cause  it  to  be  taken  to  be  vaccinated, 
or,  after  vaccination,  to  be  inspected,  according  to 
the  provisions  of  this  Act,  and  shall  not  render  a 
reasonable  excuse  for  his  neglect,  shall  be  guilty 
of  an  offence,  and  be  liable  to  be  proceeded  against 
summarily,  and  upon  conviction  to  pay  a  penalty 
not  exceeding  twenty  shillings." 

Section  31.  "If  any  registrar,  or  any  officer  ap- 
pointed by  the  guardians  to  enforce  the  provisions 
of  this  Act,  shall  give  information  in  writing  to  a 
justice  of  the  peace  that  he  has  reason  to  believe, 
that  any  child  under  the  age  of  14  years,  being 
within  the  union  or  parish  for  which  the  informant 
acts,  has  not  been  successfully  vaccinated,  and 
that  he  has  given  notice  to  the  parent  or  person 
having  the  custody  of  such  child  to  procure  its 
being  vaccinated,  and  that  this  notice  has  been 
disregarded,  the  justice  may  summon  such  parent 
or  person  to  appear  with  the  child  before  him  at 
a  certain  time  and  place,  and  upon  the  appearance, 
if  the  justice  shall  find,  after  such  examination  as 
he  shall  deem  necessary,  that  the  child  has  not 
been  vaccinated,  nor  has  already  had  the  small- 
pox, be  may,  if  he  see  fit,  make  an  order  under  his 
band  and  seal,  directing  such  child  to  be  vacci- 
nated within  a  certain  time ;  and  if,  at  the  expira- 
tion of  such  time,  the  child  shall  not  have  been  so 
Taeeinatad,  or  shall  not  be  shewn  to  be  then  unfit 
to  be  vaccinated,  or  to  be  insusceptible  of  vacci- 
nation, the  person  upon  whom  such  order  shall 
have  been  made  shall  be  proceeded  against  sum- 
marily ;  and,  unless  he  can  shew  some  reasonable 
ground  for  his  omission  to  carry  the  order  into 
effect,  shall  be  liable  to  a  penalty  not  exceeding 
twenty  ahi  Ui  ngs.  Provided  uiat  if  the  justice  shall 
be  of  opinion  that  the  person  is  improperly  brought 
before  him,  and  shall  refuse  to  make  any  order  for 
the  vaccination  of  the  child,  he  may  order  the  in- 
formant to  pay  to  such  person,  such  sum  of  money 
as  he  shall  consider  to  be  a  fair  compensation  for 
his  expenses  and  loss  of  time  in  attending  before 
the  justice." 

Section  34.  "  In  any  prosecntion  for  neglect  to 
procure  the  vaccination  of  a  child,  it  shall  not  be 
necessary  in  support  thereof,  to  prove  that  the  de- 
fendant had  received  notice  from  the  registrar  or 
any  other  officer,  of  the  requirements  of  the  law  in 
this  respect ;  but  if  the  defendant  produce  any  such 


glecting  to  have  his  child  vaccinated,  no 
rarther  proceeding  conld  be  taken  against 
him.  There  is  no  material  difierence  be^ 
tween  the  two  statates  in  respect  of  this 
matter,  and  the  proceeding  now  in  qaes« 
tion  is  snbstantiallj  a  proceeding  for  ne* 
glecting  to  have  the  child  vaccinated.  In 
that  case,  Cockbnm,  C.J.,  after  saying 
that  the  Act  did  not  enact  a  remedy,  con- 
trnaed  as  follows;  "If  we  were  to  hold 
otherwise  on  the  present  enactments,  it 
would  foUow  that  for  every  day  daring 
which  the  omission  to  vaccinate  a  child 
continues,  a  penalty  would  be  incurred,  so 
that  the  penalties  might  accumulate  to  a 
very  serious  amount,  which  could  never 
have  been  the  intention  of  the  legislature." 
So,  under  the  statute  now  in  question, 
there  is  nothing  to  shew  that  a  person 
may  be  fined  toties  quoUes.  If  it  had  been 
so  intended,  the  legislature  would  have 
said  so,  having  in  view  the  decision  in 
Pileher  v.  Stafford  (1),  Nor  is  there  any- 
thing to  shew  that  the  registrar  can  give 
the  notice  provided  for  by  the  15th  sec- 
tion more  than  once,  so  as  to  make  the 
pirent  repeatedly  liable  to  the  penalty. 
That  notice  is  to  be  given  for  the  benefit 
and  protection  of  the  parent,  not  to  au> 
thorise  the  imposition  of  repeated  penal- 
ties. 

The  second  point  raises  the  question 
whether  the  production  of  the  certificate 
in  the  form  furnished  by  16  &  17  Vict.  c. 
100,  schedule  B  (3)  did  not  constitute  a 
defence  to  the  proceeding  against  the  ap- 
pellant. The  justices  were  wrong  in 
their  decision  upon  this  point.    Even  if 

certificate  as  herein-before  described,  or  the  regi- 
ster of  vaccinations  kept  by  the  registrar  as  here- 
in-before provided,  in  which  the  certificate  of  suc- 
cessful vaccination  of  such  child  shall  be  duly 
entered,  the  same  shall  be  a  sufficient  defence  for 
him,  except  in  regard  to  the  certificate  marked  B, 
when  the  time  specified  therein  for  the  postpone- 
ment of  the  vaccination  shall  have  expired  before 
the  time  when  the  information  shall  have  been 
laid." 

(3)  Itwas  observed  by Eannen,  J., thatalthough 
the  16  &  17  Vict  c  100  is  repealed  by  30  Ic  31 
Vict.  c.  84,  there  is  no  schedule  printed  with  that 
statute  in  the  edition  of  the  Statutes  used  in  the 
Court.  It  will,  however,  be  found  to  be  properly 
inserted  in  the  edition  of  the  statutes  published 
with  the  Laro  JtMrnal  Rtportt,  and  also  in  that 
published  by  the  Lam  Btfort*. 
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they  had  a  discretion,  imder  the  concla- 
ding  words  of  the  Slst  section,  to  hold 
t^t  the  appellant  did  not  shew  anj  rea- 
sonable ground  for  hia  omission  to  carry 
the  order  into  effect,  they  seem  to  have  so 
held  in  this  case,  simply  because  the  jos- 
tice  who  made  ihe  order  of  the  29th  of 
April,  thought  that  the  practitioner,  who 
gave  the  certificate,  objected  to  vaccina- 
tion altogether.  But  the  production  of 
the  certificate  was  a  defence  under  section 
34,  a  defence  not  to  be  confounded  with 
the  reasonable  ground  for  the  omission 
referred  to  in  section  31.  But,  further, 
the  intention  was,  that  the  medical  prac- 
titioner, and  not  the  justice,  should  decide 
whether  the  child  was  in  a  fit  and  proper 
state  to  be  successfully  vaccinated. 

[Mgllob,  J. — ^This  order  is  made  upon 
the  appellant  in  consequence  of  his  dis- 
obedience of  the  former  order,  and  was 
not  a  prosecution  for  neglect  to  pro- 
cure the  vaccination  of  the  child  within 
8.  34.] 

The  SolieUor  General,  Sir  J.  D.  Cole- 
ridge (^Archibald  with  him),  for  the  re- 
spondent. The  decision  in  Pilcher  v. 
Stafford  (1)  was  quite  right,  and  need 
not  be  disputed  in  the  present  case.  It 
was  given  under  16  &  17  Vict.  c.  100, 
which  was  repealed  by  the  statute  now  in 
question.  This  later  act,  in  the  earlier 
sections,  g^ves  a  similar  mode  of  pro- 
ceeding, but  by  the  31st  section  gives  ad- 
ditional machinery  and  additional  powers 
for  the  very  purpose  of  enabling  measures 
to  be  taken  more  effectual  than  those 
which,  under  16  &  17  Yict.  c.  190,  had 
been  found  defective  in  attaining  the  salu- 
tary objective  view.  It  being  found  that 
the  appellant  refused  to  have  the  child 
vaccinated,  proceedings  were  taken  against 
him  anew  for  disobedience  of  the  order,  and 
the  justices  had  power,  under  section  31, 
to  make  the  order  now  appealed  against, 
as  the  appellant  persisted  in  neglecting  to 
have  the  child  vaccinated.  It  is  clear  that 
the  justices  are  not  prevented  fixim  hearing 
a  fresh  application  when  the  former  order 
is  disobeyed,  for  by  section  31,  if  the  order 
has  been  obeyed,  but  the  vaccination  has 
not  been  snccessftil,  they  may  summon  the 
parent  to  appear  before  them,  and  may 
make  an  order  if  they  see  fit.  So  long  as 
the  child  is  under  the  age  of  14  years^ 


this  proceeding  may  be  taken  as  often  as 
m^  De  necessary. 

[Mellob,  J. — The  policy  of  the  legisla- 
ture was  to  insure  the  vaccination  being 
successfdl.] 

Then  the  question  arises  whether  the 
certificate  was  a  bar  to  the  proceeding. 
It  is  submitted  that  it  was  not.  The  jus- 
tices say  in  the  case,  "  We  drew  attention 
to  the  &ct  that  such  certificate  was  dated 
on  a  day  prior  to  the  date  of  the  order 
of  the  29th  of  April,  1869,  and  it  was  ad- 
mitted that  the  same  certificate  was  pro- 
duced when  such  last-mentioned  order 
was  made,  and  it  appears  that  the  justice 
who  made  the  order  refased  to  attach  any 
merit  to  the  certificate,  because  the  prac- 
titioner who  signed  it  was  opposed  to  the 
operation  of  vaccination  generally,  as  had 
been  stated  by  the  appellant  on  a  previous 
occasion." 

[CocKBDEN,  C.J. — The  language  of  the 
certificate  is  ambiguous;  it  may  mean 
that  there  was  something  peculiar  about 
this  child,  or  it  may  mean  that,  in  com- 
mon with  all  children,  it  was  not  a  fit 
subject  for  vaccination.] 

Under  16  &  17  Vict.  c.  100.  s.  5,  the 
certificate  was  conclusive  for  two  months, 
but  under  section  31  of  30  &  31  Vict.  c. 
84,  the  justices  are  to  decide  whether  any 
reasonable  ground  can  be  shewn  for  the 
omission  to  carry  the  order  into  effect. 
The  case  shews  that  they  did  so  consider, 
and  they  decide  that  no  such  reasonable 
ground  was  shewn.  It  caimot  be  that  a 
medical  practitioner,  by  giving  such  a 
certificate  maid  fide,  can  altogeth^er  free 
the  parent  from  the  obligation  cast  upon 
him. 

[CocKBUEN,  C.J. — It  is  evidence  upon 
which  the  justice  may  act  if  he  sees 
fit.] 

Oraham  in  reply. — ^If  i^e  certaficate 
is  given  maid  fide,  the  proper  remedy  is 
by  proceeding,  under  section  80,  against 
the  medical  practitioner  for  misdemeanour. 
He  is  the  judge  to  decide  whether  the 
child  is  a  fit  subject  for  vaccination  or  not ; 
section  34  overrides  section  31,  and  makes 
'  the  certificate  a  sufficient  defence.  But 
even  if  the  justices  were  entitled  to  con- 
sider whether  it  was  honestly  given  or  noty 
there  is  nothing  whatever  to  shew  mala 
fid^.. 
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CocEBUBN,  C.J. — ^After  the  fall  discns- 
sion  which  we  haTe  bad  of  the  several 
proviaionB  of  these  statates,  I  think  that 
we  must  decide  that  the  insticea  were 
xight  in  conTicting  the  appellant. 

It  is  quite  clear  that  it  was  intended  by 
the  31st  section  of  30  &  31  Yict.  o.  84  to 
give  additional  powers  to  the  o£Scer8  ap- 
pointed for  the  purpose  of  insuring  and 
enforcing   the   operation  of  vaccination. 
This  Act,  however,  does  not  repeal  or  sus- 
pend the  machinery  founded  bj  the  pre- 
vious statute  16  &  17  Vict.  c.  100.     By 
the  earlier  sections  it  re-enacts  what  had 
been  provided  for  by  that  Act.   By  section 
15,  the  registrar  is  to  give  notice  of  vaccina- 
tioii  to  the  parents,  or  other  persons  regis- 
tering births.  By  section  16,  those  persons 
are  to  procure  the  vaccination  of  children 
within  three  months.     The  29th  section 
Biakes  it  an  offence  to  neglect  to  procure 
the  vaccination  of  the  child.     There  is, 
however,,  an  enactment  relating  to  the 
voluntary  procuring  of  vaccination  by  the 
parents  without  the  intervention  of  magis- 
terial aathority.     This  is  a  provision  that 
if  the  public  vaccinator  or  a  medical  prac- 
titioner shall  be  of  opinion  that  the  child 
is  not  in  a  fit  and  proper  state  to  be  suc- 
cessfully vaccinated,  he  shall  give  a  certi- 
ficate to  that  effect,  which  shall  remain  in 
force  for  two  months,  and  maybe  renewed 
from  time  to  time.     If  no  such  certificate 
be  given,  or  if  the  time  has  expired  and 
tiiie  child  has  not  been  vaccinated,  an  of- 
fence within  section  29  is  conmiitted.    But 
all  that  has  nothing  to  do  with  any  magis- 
terial intervention,  according  to  the  con- 
gtructioii  which   was  put  upon  tlie  former 
statute  in  Pilcker  v.  Stafford  ( 1 ),  and  which 
■was  a  perfectly  correct  decision  ;   it  was 
there  held  that  when  the  offence  was  once 
completed,  and  the  offender  had  been  con- 
victed and  punished  by  the  infliction  of  a 
penalty,   there   was  no    provision  in  the 
statute  whereby  a  fresh  offence  was  created 
with  a  liability  to  a  fresh  penalty.     Bat 
here  the  question  is  whether  the  new  ma- 
chinery introduced  by  section  31  has  not 
made  a  difference.  It  is  cle<ar  that  if  the  31st 
section  had  not  been  introduced,  the  de- 
ciaion  in  J'ikher  v.  Stafford  (I)  would  have 
applied ;    but    I  think  that  that   section 
makes  all  the  difference  as  regards  what 
may  now  be  done  with  respect  to  a  second 
H»w  Seeibs,  39.— Mao.  Cas. 


offence  and  a  second  penalty.  The  31st 
section  provides  that  if  any  okQd,  under 
the  age  of  14  years,  has  not  been  success- 
fully vaccinated  (which  includes  the  not 
having  been  vaccinated  at  all),  notice  may 
be  given  by  the  registrar  to  the  parents  to 
have  the  child  vaccinated,  and  in  the 
event  of  that  notice  not  being  complied 
with,  information  may  be  given  to  the 
justice,  who  may  enquire  into  the  matter, 
and  if  he  is  satisfied  that  the  child  has  not 
been  vaccinated,  and  has  not  had  the 
small-pox,  he  may  order  that  the  child 
shall  be  vaccinated  within  a  certain  time. 
If  this  order  is  not  obeyed,  the  section 
creates  an  offence  ;  namely,  the  offence  of 
not  having  complied  with  the  order.  Now, 
in  this  case,  the  appellant  received  notice 
that  he  must  procure  the  vaccination  of 
the  child.  The  justice  made  an  order, 
and  it  was  not  complied  with.  An  in- 
formation was  then  laid  against  the  appel- 
lant, he  was  convicted,  and  a  penalty  was 
imposed.  Nevertheless,  the  order  was 
not  complied  with,  and  it  became  necessary 
to  renew  the  proceedings  under  the  31st 
section.  A  fresh  notice  was  given,  the 
matter  was  again  brought  before  the  jus- 
tice, and  a  fresh  order  was  made,  which 
also  was  disobeyed ;  and  now  the  appellant 
has  been  convicted  of  disobeying  that 
order  under  the  provisions  contained  in 
section  31 .  It  is  said  that  the  power  of  the 
registrar  to  give  such  an  order  under 
section  31  is  gone  as  soon  as  he  has 
once  given  such  an  order,  and  that 
a  person  cannot  be  convicted  totie* 
quoties,  as  often  as  occasion  shall  arise 
when  he  has  disobeyed  successive  orders. 
At  first,  I  was  inclined  to  think  that  there 
was  some  reason  for  that  contention,  and 
still  I  think  that  the  intention  is  not  so 
clearly  expressed  as  it  might  have  been, 
but  the  Solicitor-General  has  satisfied  me 
that  it  is  competent  for  the  registrar  to 
ropeat  his  notice,  and  therefore  that  it  is 
competent  for  the  justice  to  make  his 
order  toties  quoties,  so  often  as  a  fr^sh 
notice  is  given,  and  so  long  as  the  child 
remains  unvaccinated.  The  language  is 
general,  and  when  we  look  at  the  inten- 
tion of  the  legislature,  we  are  bound  to 
put  a  reasonable  construction  upon  the 
language  of  the  statute.  It  was  intended 
to  effect  a  great  public  good  by  caring  for 
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the  health  of  persons,  and  especially  for 
the  health  of  children  who  ai«  not  able  to 
help  themselves.  It  is  not  necessary 
here  to  discuss  whether  vaccination  is  a 
blessing  or  not;  the  legislatarehas  thought 
it  a  matter  of  great  public  importance, 
tmd  therefore  the  statute  has  been  passed, 
and  is  to  be  enforced.  •  I  think,  therefore, 
that  the  power  given  by  section  31  is  not 
confined  to  one  notice,  one  order,  and  one 
conviction,  but  that  the  whole  proceeding 
may  be  instituted  totiet  quoiie$,  so  long  as 
the  disobedience  continues. 

But  then  it  is  said  that  the  certificate 
which  has  been  given  and  produced  was 
an  answer  to  the  proceedings,  and  the 
question  is  whether  that  is  so  with  regard 
to  proceedings  taken  under  section  31.  I 
think  that  it  is  not.  I  think  that  the  efiect 
given  by  the  statute  to  the  certificate  has 
no  reference  to  such  proceedings.  It  ia 
to  be  observed  that  the  giving  of  the  cer- 
tificate is  provided  for  by  section  18, 
which  follows  immediately  after  the 
legislation  which  provides  for  what  ia  to 
be  done  by  parents  within  three  months 
after  the  birth  of  the  child,  and  prima 
ffuie,  I  think  that  it  must  be  taken  to  be 
confilned  to  these  proceedings,  and  not  to 
such  as  are  instituted  under  section  31. 
And  there  is  an  obvious  distinction ;  the 
earlier  sections  have  reference  to  what  a 
parent  is  to  do  upon  notice  being  given 
of  what  the  statute  requires.  If  he  fails 
to  fiilfil  the  requirements  of  the  statute, 
then  he  is  punishable  under  section  29. 
Under  that  section  it  may  well  be  said  that 
it  would  be  a  sufficient  answer  to  say,  "  I 
have  a  certificate  that  the  child  is  not  in 
a  fit  and  proper  state  to  be  successfully 
vaccinated,"  because  in  such  a  case  there 
has  been  no  intervention  of  a  magisterial 
tribunal  establishing  that  the  child  is  in  a 
fit  state  to  be  vaccinated.  But  it  is  a 
different  thing  when  yon  come  to  the  3 let 
section,  where  notice  having  been  given 
by  the  registrar,  the  matter  is  brought 
before  the  justice,  who,  only  after  making 
full  inquiry,  is  competent  to  make  the 
order.  It  would  then  be  fit  that  the  cer- 
tificate should  be  careiiilly  considered, 
but  not  to  the  extent  of  taking  away  from 
him  the  judicial  discretion  which  it 
would  be  his  duty,  in  the  exercise  of 
his  functions,  to  bestow  upon  the  case. 


I  think  it  plain,  when  I  look  at  the  Slst 
section,  that  it  was  never  intended  that 
such  a  certificate  should  have  the  effect  o£ 
ousting  the  exercise  of  the  independent 
discretion  of  the  justices,  as  judges,  to 
determine  whether  the  order  should  be 
made  or  not.  The  section  does  not  refer 
to  the  certificate.  There  is  a  total  silence 
as  to  the  certificate.  [His  Lordship  read 
the  section,]  The  person  is  to  be  pro- 
ceeded agamst  for  disobedience  of  the 
order,  unless  he  can  shew  some  Tea- 
Bonable  ground,  &o.  Of  the  reasonable- 
ness of  the  ground  shewn  the  justice  is  to 
be  the  judge.  But  then  Mr.  Graham 
says  that  we  must  look  at  section  34, 
which  provides  that  the  certificate  shall 
be  a  sufficient  defence.  [His  X^rdsbip 
read  the  section.]  But  that  has  no  refer- 
ence to  section  31.  If  it  had  not  reference 
to  evidence  it  would  have  been  intinduced 
after  the  earlier  sections,  to  which  I  have 
before  referred.  It  is  to  be  a  defence  in  a 
"  prosecution  for  neglect  to  procure  iho 
vaccination  of  a  child,"  thus  applying  not 
to  section  31,  where  the  proceeding  is  for 
disobedience  of  the  order,  but  to  the  prose- 
cution under  the  earlier  sections.  The 
same  34th  section  also  provides  that  it 
shall  net  be  necessary  to  prove  that  the 
defendant  had  received  notice — of  what  P 
Why,  notice  of  the  requirements  of  the 
law  in  respect  of  the  vaccination  of  t^e 
child,  thus  referring  again  to  the  earlier 
sections.  It  was,  therefore,  for  the  jus- 
tices to  consider  whether  the  order  had 
been  disobeyed,  and  whether  the  penalty 
should  be  enforced.  They  would  have  to 
consider  the  effect  of  the  certificate,  and 
if  they  were  satisfied  that  it  was  not  bona 
fide  made,  or  not  one  on  which  they  ought 
to  act,  it  would  be  perfectly  competent 
for  them  to  convict  the  appellant.  It  is 
not  onr  office  to  decide  whether  or  not 
they  were  hasty  in  arriving  at  the  con- 
clusion at  which  they  did  arrive.  The 
certificate  ought  to  be  taken  into  con- 
sideration with  the  other  circumstances  of 
the  case,  but  it  is  enough  for  us  to  say  that 
it  is  not  an  answer  to  the  charge  against 
the  appellant  so  as  to  deprive  we  justices 
of  the  power  to  convict  him. 

Mellor,  J. — ^The  decision  in  PHeher  v. 
Stafford  (1)  was  a  right  decision  as  the 
law  then  stood.   Bat  uterations  are  made 
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ij  the  late  atatatee,  and  the  manifest  dnfy 
of  the  Court  is  to  uphold  the  obvions 
policy  of  the  legislature  as  far  as  the 
langn^^  of  the  statute  enables  us  so  to 
do,  without  straining  expressions  or  inter- 
polating  words.  It  appears  to  me  that 
the  344a  section  applies  only  to  such  cases 
as  come  within  the  15th,  16tii  and  29th 
sections,  and  I  think  that  it  might  more 
consistently  have  been  inserted  imme- 
diately after  the  29th  section.  We  must 
read  it  as  if  it  stood  in  that  place.  Then 
what  is  the  effect  of  the  statute?  The 
15th,  16th  and  29th  sections  apply  to  tiie 
vaocination  of  childrrai  of  tender  years, 
and  the  three  forms  of  certificates  g^vea 
in  the  schedules  apply  to  proceedings 
under  those  sections,  but  have  no  applica- 
tion to  a  proceeding  under  section  31  for 
disobedience  of  the  order.  The  p(dicy  of 
the  l^iislature  was  that  the  power  of  the 
jostioes  should  be  extended  so  as  to  enaUe 
them  to  deal  with  the  cases  of  children  up 
to  the  age  of  14  years.  That  is  the  limit 
as  fiar  as  Age  is  concerned,  and  I  think 
that  the  leguJature  intended  that,  within 
sach  limit,  there  should  not  be  any  abso- 
lute bar  to  the  power  of  the  justices  to  com- 
pel the  vaccination  of  the  child.  Whether 
the  justices  in  this  case  exercised  a  wise  dis- 
cretion or  not,  is  not  for  us  to  say,  but  I 
am  of  opinion  that  so  long  as  vaccination 
has  not  been  snccessfolly  performed  upon 
a  child,  so  long  is  the  parent  or  the  person 
having  the  custody  of  the  child  liable  to 
be  proceeded  against  under  this  Act^  in 
order  to  compel  the  vaccination,  until  the 
child  has  attained  the  age  of  14  years. 
The  jostices  were  therefore  right,  and  our 
judgment  must  be  for  the  respondent. 

Hankin,  J. — I  am  of  the  same  opinion, 
and  h&ve  nothing  to  add. 

JucUpneiU  for  the  retpondnU. 


Attornejs — ^Thomas  &  Holland,  agents  for  Con- 
quest  &  Stinuon,  Bedford,  for  appellant;  the 
.   Solicitor  to  the  Treasniy,  for  respondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1870.     1  TH01IA8,  appeUcmt,  v.  alsOp,  re- 
Jan.  19.  /  spondenf. 

Order  of  Maintenance — Wife  chargeable 
to  Union  without  her  Hmband  —  Wife 
leaving  Htcsbcmd  through  his  mieconduet — 
Offer  of  Husband  to  receive  back  Wife. 

By  the  Poor  Law  Amendment  Act,  1868 
(31  ^  32  Vict.  c.  122),  s.  33,  wAen  a  married 
woman  requires  relief  withotU  her  hrtsband, 
the  guardians  of  the  union  or  parish,  or  the 
overseers  of  the  parish,  as  the  case  may  be,  to 
which  she  becomes  chargeable,  may  apply  to 
the  jtutiees  having  jurisdiction  in  such  union 
or  parish  in  petty  sessions  assembled,  and 
thereupon  such  justices  may  summon  such 
husband  to  appear  before  them,  to  shew  cause 
why  an  order  should  not  be  made  upon  him, 
to  maintain  his  wife  ;  and  upon  his  appear- 
ance, or  in  the  event  of  his  not  appearing, 
upon  proof  of  due  service  of  stich  summons 
upon  him,  such  justices  may,  after  hearing 
such  wife  upon  oath,  or  receiving  such  other 
evidence  as  they  may  deem  sufficient,  make 
an  order  upon  him  to  pay  such  sum  weekly  or 
otherwise,  towards  the  cost  of  the  relief  of 
the  wife,  as  after  consideration  of  aU  the 
circumstances  of  the  case  shaU  appear  to 
them  to  be  proper,  8fc.  A  husbarid  having 
been  summoned  before  justices  under  this 
section,  it  appeared  that  his  wife  had,  about 
siaeteen  years  previously,  left  his  house,  ovring 
to  his  ill-usage,  and  had  ever  since  lived 
separate  from  him.  At  the  hearing  of  the 
summons  she  was  still  suffering  from  injury 
which  she  had  received  from,  him,  before 
their  separation.  He  now  offered  to  re- 
ceive back  his  wife  and  promised  not  to 
ill  use  her,  but  she  refused  to  go  back,  and 
there  was  medical  evidence  to  shew  that  it 
would  be  dangerous  for  her  to  retwm  to 
Cohabitation  .•—-Held,  that  the  justices  had 
jurisdiction,  notwithstanding  the  husband's 
offer,  to  make  am,  order,  under  the  above 
section,  upon  him  for  the  maintenance  of 
Ms  wife. 

Case  stated  by  Justices  under  20  &  21 
Vict.  c.  43. 

At  a  petty  sessions  for  the  division  of 
Teignbridge,  in  Devon,  on  Juljr  27th, 
1869,  an  information  and  complaint  pre- 
ferred by  John  Alsop,  of  Newton  Abbot, 
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clerk  to  the  Board  of  Guardians  of  the 
Newton  Ahhot  Union  (the  respondent), 
against  James  Thomas,  of  Newton  Abbot, 
watchmaker  (the  appellant),  under  the 
83rd  section  of  the  Act  31  &  32  Vict. 
c.  122  (1), — setting  forth  that  the  respon- 
dent,  at  a  petty  sessions  held  at  the  Town 
Hall,  Newton  Abbot,  on  July  23rd,  1869, 
made  an  information  and  complaint,  that 
on  July  6th  then  last  past,  Thirza  Thomas, 
late  of  Ashbnrton,  in  the  said  county,  but 
then  of  the  parish  of  Wolborongh  in  Devon, 
the  lawful  wife  of  the  appellant,  being  a 
married  woman  and  .requiring  relief  with- 
out her  husband,  had  become  chargeable 
to  the  Newton  Abbot  Union,  and  was  then 
chargeable  thereto,  and  that  the  board  of 
guardians  of  the  tmion  had  instructed  the 
complainant  (the  respondent)  to  apply 
that  the  appellant  might  be  sommoned  to 
shew  cause  why  an  order  should  not  be 
made  on  him  to  maintain  his  wife, — was 
heard  and  determined  by  the  Justices ; 
and  the  appellant  was  ordered  to  pay  to 
one  of  the  relieving  officers  of  the  union 
every  week,  from  the  27th  day  of  July, 
1869,  the  sum  of  seven  shillings  for  and 
towards  the  relief  and  maintenance  of 
his  wife,  for  and  daring  so  long  a  time 

(1)  By  31  &  32  Vict.  c.  122.  "  An  Act  to  make 
further  Amendments  in  the  Lavs  for  the  Eelief  of 
the  Poor  in  England  and  Wales,"  a.  33,  when  a 
married  woman  requires  relief  without  her  hus- 
band, the  guardians  of  the  union  or  parish,  or  the 
overseers  of  the  parish,  as  the  case  may  be,  to 
which  she  becomes  chargeable,  may  apply  to  the 
justices  having  jurisdiction  in  such  union  or  parish 
m  petty  sessions  assembled,  and  thereupon  such 
justices  may  summoB  such  husband  to  appear  be- 
fore them  to  shew  cause  why  an  order  should  not 
be  made  upon  him  to  maintain  his  wife;  and  upon 
his  appearance,  or  in  the  event  of  his  not  appear- 
ing, upon  proof  of  due  service  of  such  stmimons 
upon  him,  such  justices  may,  upon  hearing  such 
wife  upon  oath,  or  receiving  such  pther  evidence  as 
they  may  deem  sufficient,  make  an  order  upon  him 
to  pay  such  sum,  weekly  or  otherwise,  towards  the 
cost  of  the  relief  of  the  wife,  as,  after  consideration 
of  an  the  circumstances  of  the  case,  shall  appear 
to  them  to  be  proper,  and  shall  determine  in  snch 
order,  how  and  to  whom  the  payments  shall  from 
time  to  time  be  made ;  which  order  shall,  if  the 
payments  re(|nired  by  it  to  be  made  be  in  arrear, 
be  enforced  in  the  manner  prescribed  by  the  act 
11  &  12  Vict,  c  43,  for  the  enforcing  of  orders  of 
justices  requiring  the  payment  of  a  sum  of  money. 
Provided  uiat  such  orders  may  be  at  any  future 
time  revoked  by  the  justices  in  petty  sessions  as- 
sembled, if  they  see  sufficient  cause  for  so  doing. 


as  she  should  require  relief,  or  until  the 
order  should  be  revoked. 

It  was  proved  on  the  part  of  the  respon- 
dent, and  found  as  a  &ct,  that  Thirza 
Thomas  was  the  lawful  wife  of  the  appel- 
lant, and  was  duly  married  at  the  parish 
charch  of  St.  Olave,  in  the  city  of  Exeter, 
and  in  the  cottnty  of  the  same  city,  on  the 
7th  of  August,  1835,  as  appeared  by  the 
certificate  produced.  That  she  lived  with 
the  appellant  from  the  date  of  her  marriage 
up  to  the  17th  of  March,  1853,  when,  in 
consequence  of  the  ill  usage  she  received 
from  him,  she  left  his  house  and  lived 
separate  from  him;  and  that  she  was 
then,  at  the  time  of  hearing  the  infor- 
mation, suffering  from  the  injury  she  had 
received  from  him  prior  to  her  separa- 
tion. That  she  was  suffering  from  uterine 
disease,  from,  which  she  had  suffered 
for  sixteen  years,  and  that  after  such  a 
long  continuance  it  was  now  incurable. 

That  the  appellant  had  not  contributed 
to  the  support  of  his  wife  during  the 
separation,  but  had  applied  to  his  wife  to 
return  to  cohabitation.  That  since  the 
separation  she  had  exhausted  what  little 
means  she  had,  and  had  been  supported 
by  the  bounty  of  her  friends ;  that  her 
health  was  bad,  her  sight  not  good, 
and  that  she  was  now  -vrfiolly  unable  to 
maintain  herself,  and  tiiat  she  required 
reUef. 

That  whilst  residing  in  the  parish  of 
Ashbnrton,  within  the  Newton  Abbot 
Union,  she  became  chargeable  to  the 
common  fund  of  the  union,  on  the  6th 
of  July,  1869,  and  was  then  at  the  time 
of  hearing  the  information  and  complaint 
an  inmate  of  the  Newton  Abbot  Union 
House,  and  still  chargeable  thereto. 

That  the  appellant,  at  the  hearing  of  the 
case,  through  his  attorney,  offered  to  re- 
ceive back  his  wife  at  his  (appellant's) 
house  and  provide  for  her.  That  she 
declined  to  return  to  the  appellant,  fix)m 
the  brutality  she  had  previously  received 
from  him,  and  medical  evidence  was* 
called,  and  it  was  proved  to  the  satis- 
faction  of  the  justices  that  it  would  be 
injurious  to  her  health  to  return  to  co- 
habitation with  him. 

It  was  contended  on  the  part  of  the 
appellant,  that  inasmuch  as  his  wife  had, 
in  the  presence  of  the  Court,  refused  to 
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retam  back  to  cohabitation  with  him,  -who 
then  again  offered  her  a  home  and  made 
promise  not  to  ill-use  her,  that  the  justices 
had  no  jurisdiction,  and  were  debarred 
from  making  any  order  on  the  appellant 
a£ber  snch  refosal;  and  the  appellant 
reUed  on  the  case,  Flarmagan  v.  The  Over- 
tters  of  Bishopwearmouth  (2),  an  appeal  on 
a  case  stated  by  justices  on  5th  G«orge  4. 
a  83.  s.  3  (the  Vagrant  Act),  in  support 
of  his  argument,  and  argued  that  by  such 
refusal  to  return,  the  wife  had  no  further 
claim  on  the  appellant,  and  no  payment 
ooold  be  required  of  him  after  such  de- 
chofttion  on  her  part. 

The  justices,  however,  were  of  opinion 
that  the  3Srd  section  of  31  &  32  Vict.  c. 
122.  was  not  affected  by  that  decision,  but 
provided  expressly  for  cases  to  which  this 
decision  would  have  previously  been  ap- 
pUcable,  and  that  consequently  they  had 
power  to  make  an  order  on  the  appellant 
under  the  33rd  section  of  31  &  32  Vict, 
c.  122. 

The  question  of  law  arising  on  the  above 
statements  for  the  opinion  of  this  Court 
therefore  is — Whether  the  justices  had 
jurisdiction  to  make  such  an  order  after 
the  appellant  had  offered  to  receive  and 
provide  for  his  wife  in  manner  before 
stated. 

If  the  Court  should  be  of  opinion  that 
the  order,  was  leg^y  and  properly  made, 
and  the  appellant  is  liable  as  aforesaid, 
then  the  oraer  is  to  stand.  But  if  the 
€k>urt  should  be  of  opinion  otherwise,  then 
the  information  and  complaint  is  to  be 
dismissed,  and  the  Court  is  hereby  soli- 
cited, according  to  20  &  21  Vict.  c.  43,  to 
remit  the  case  to  the  justices  with  the 
opinion  of  the  Court  thereon. 

MeKeUar,  for  the  appellant. — The  jus- 
tices had  no  jurisdiction  to  make  the  or- 
der in  question.  No  proof  was  given 
that  the  wife  required  relief  within  the 
meaning  of  the  Act.  The  husband  offered 
to  do  everything  in  his  power  for  her 
sapport.  He  proposed  to  take  her  back  to 
his  house,  and  promised  to  treat  her  with 
kindness.  All  that  can  be  said  is  that  he 
has  not  provided  her  with  a  sroarate  main- 
temmce,  but  this  is  no  ground  for  mftViTig 

(2)  8  E  &  B.  461 ;  •.  c.  27  Low  J.  Rep.  (N.e.) 
M.C.  46. 


him  liable  to  the  provisions  of  a  penal 
statute.  In  FUmnagan  v.  27te  Overseer*  of 
Biskc^awearmouth  (2),  the  appellant  was 
summoned  under  The  Vagrant  Act,  5 
Gbo.  4.  c.  83.  s.  3(3),  upon  the  charge  of 
wilfully  refusing  or  neglecting  to  maintain 
his  wife.  At  the  hearing  of  the  summons 
he  offered  to  maintain  his  wife  if  she 
would  come  and  Uve  with  him,  but  this 
she  refused  to  do,  alleging  that  he  had 
assaulted  her  and  illused  her,  and  that 
she  was  afii^id  to  live  with  him.  The 
magistrates,  being  satisfied  that  the  appel- 
lant had  been  guilty  of  ill-usage,  convicted 
him  under  the  section,  thongh  he  offered 
to  maintain  his  wife  in  future,  and  to 
treat  her  with  kindness.  But  the  Court  of 
Queen's  Bench  quashed  the  conviction,  and 
Lord  Campbell  said,  "  Here  the  justices 
seem  to  have  supposed  that  because  the 
wife  might  have  good  ground  for  refusing 
to  return  and  live  with  her  husband,  that 
rendered  him  liable  to  the  offence  of  wildly 
reftising  to  maintain  her  under  the  Vagrant 
Act.    As  the  law  stood,  although  her  ap- 

Erehensions  were  well  founded,  it  could  not 
e  said  that  there  had  been  any  wil^ 
reftisal  of  the  husband  to  maintain  his 
wife,  and  the  conviction  therefore  must 
be  quashed."  And  Wightman,  J.,  adds: 
"  This  is  an  attempt,  it  would  seem,  to 
enforce  a  separate  maintenance  in  a  case 
where  a  husband  has  refused  to  make  his 
wife  a  separate  allowance."  In  the  pre- 
sent case,  a  sinular  attempt  was  made 
to  enforce  a  judicial  separation  before  two 
justices  at  petty  sessions,  when  the  pro> 
per  course  was  for  the  wife  to  apply  to 
the  Divorce  Court  for  relief.  In  Cargm  v. 
Oar  gill  (4),  it  was  intimated  that  the  offer 
of  a  huslMiiid,  who  has  deserted  his  wife, 
to  take  her  and  to  provide  for  her,  will 
take  away  her  right  to  an  order  for  the 

(3)  "Which  enacts  that  eveiy  person,  being  able 
wholly  or  in  put  to  maintain  himself  or  herself,  or 
his  or  her  family,  by  work  or  by  other  means,  and 
wilfully  refusing  or  neglecting  so  to  do,  by  which 
refusal  or  neglect  he  or  she  or  any  of  his  or  her 
family  whom  he  or  she  may  be  legally  bound  to 
maintain,  shall  hare  become  chargeable  to  any 
parish,  township,  or  place,  Sec.,  shall  be  deemed 
an  idle  and  disorderly  person,  within  the  true  in- 
tent and  meaning  of  the  Act,  and  may  be  committed 
to  hard  labour  for  any  term  not  exceeding  one 
calendar  month. 

(4)  27  Low  J.  Eep.  (w.s.)  Prob.  &  M.  69. 


Digitized  by 


Google 


46 


CASES  CONNECTED  WITH 


[N.S. 


protection  of  her  property  tinder  20  &  21 
Vict.  c.  85.  8.  21.  aa  there  can  be  no  deser- 
tion except  where  the  wife  is  left  without 
provision. 

[Mklloe,  J. — The  process  tinder  the 
present  Act  is  more  like  the  recovery  of 
a  debt  than  that  of  a  penalty,  nothing 
is  said  about  the  desertion  of  the  wife. 
CocKBtjRN,  C.J.  —  If  the  circumstances 
were  such  as  to  enable  the  wife  to  pledge 
her  husband's  credit,  she  was  entitled  to 
relief  within  the  meaning  of  the  Act.] 
.  The  wife  did  not  require  relief  apart 
from  her  husband,  bo  as  to  become  lewdly 
chargeable  to  the  union.  The  relief  which 
she  claimed  was  relief  which  the  husband 
was  willing  to  give. 

[Ldsb,  J. — The  relief  was  offered  upon 
terms  which  the  wife  was  not  bound  to 
accept.  It  was  a  question  for  the  justices 
whether  the  husband  had  or  had  not  al- 
tered his  conduct.] 

The  wife  has  not  become  chargeable  as 
a  direct  consequence  of  the  husband's 
conduct.  He  cited  Bum's  Justice  of  the 
Peace,  29th  edition,  Vol.  IV.  299  f  The 
King  v.  Flintan  (  5  ) ,  Sweeney  v.  Spooner  (6) . 

Bere,  for  the  respondent,  was  not  ctdleid 
upon  to  argfue. 

CocKBUBH,  C.J. — I  think  that  we  need 
not  call  on  the  counsel  for  the  respondent, 
and  that  otir  judgment  must  be  in  ap- 

?rovaI  of  what  tiie  justices  have  done, 
'he  Act  of  Parliament,  which  we  ax9 
called  upon  to  consider,  differs  most 
essentially  from  the  Vagrant  Act,  5  Geo. 
4.  c.  83,  upon  which  the  case  of  FUmtiagan 
T.  The  Overeeerg  of  the  Poor  of  Bishopwear- 
numUk  (2),  was  decided.  By  the  Act  of 
5  Qeo.  4.  a  man  was  made  punishable  who 
wilfully  refused  or  neglected  to  maintain, 
his  wife.  This  is  a  d^erent  case.  Here 
by  31  &  32  Vict.  o.  122.  s.  33,  when  a 
married  woman  requires  relief  without 
her  husband  the  g^nardians  of  the  union 
or  parish,  or  the  overseers  of  the  parishj 
as  the  case  may  be,  to  which  she  becomes 
chargeable,  may  apply  to  the  justices 
having  jurisdiction  in  such  union  or 
parish  in  petty  sessions  ;  who  may  sum- 
mon the  husband  before  them  to  shew 

(5)  1  B.  &  Ad.  227. 

(6)  32  Lav  J.  Bep.  (n.8.)  M.C.  82. 


cause  why  he  should  not  maintain  his 
wife,  and  after  hearing  the  wife  and 
receiving  such  other  evidence  as  they 
may  deem  sufficient,  may  make  an  ord«r 
upon  him  for  the  payment  of  such  weekly 
sum  for  the  support  of  his  wife  as  they 
may  think  proper  under  the  circtimstances 
c^  the  case.  Now  it  is  quite  clear  that 
this  is  an  enactment  altogether  different 
in  scope  and  effect  from  the  former  one, 
and  the  only  difficulty  arises  upon  the 
particular  state  of  fSacts  to  which  this 
enactment  is  to  be  applied.  It  appears 
that  the  wife,  some  years  ago,  left  her 
husband's  house  in  consequence  of  his 
violence,  and  no  one  contends  that  where 
a  wife  is  subject  to  personal  ill-treatment, 
she  is  not  justified  in  leaving  her  hus- 
band's house,  and  in  refusing  to  return  to 
it,  unless  she  thinks  that  his  temper 
has  changed,  and  that  it  is  safe  for 
her  to  return.  In  this  case  the  wife 
having  left  the  husband  seeks  and  is 
entitled  to  relief  from  the  union,  and  the 
husband  being  summoned  to  shew  cause 
why  an  order  should  not  be  made  upon 
him  for  tiie  maintenance  of  his  wife,  says, 
as  a  reason  why  it  should  not  be  made, 
that  he  is  ready  and  willing  to  maintain, 
her  when  she  returns  to  Imn,  Now  the 
magistrates  do  not  ask  us  to  decide 
whether  the  wife  was  right  in  leaving  her 
husband,  or  in  refusing  to  return  to  him, 
they  only  ask  whether  the  offer  to  take 
her  back  ousts  them  of  their  jurisdiction. 
I  am  of  opinion  tllbt  it  does  not.  It  is 
for  the  magistrates  to  determine  whether 
the  wife  is  bound  to  return  to  her  hns- 
band.  If  the  wife  is  driven  to  leave  her 
husband,  he  is  boimd  to  maintain  her,  not 
in  the  conjugal  home,  but  while  living 
apart  from  him,  and  if  he  refuses  to  do  so, 
she  is  justified  in  pledging  his  credit  for 
necessaries.  I  think  that  it  is  quite  clear 
that,  under  the  circumstances  before  us, 
she  did  require  relief  within  the  meaning 
of  the  Act.  The  magistrates  have  found  as 
a  fiurfc  that  she  did,  and  sitting  in  their 
place  I  should  have  come  to  the  same  con- 
*6lu8ion,  It  is,  however,  only  necessary 
iax  us  to  say  that  their  jurisdiction  was 
not  ousted,  and  I  think  tiiat  there  can  be 
no  doubt  about  our  decision.  The  con- 
sequences of  holding  otherwise  would  be  a 
most  serious  evil,  for  the  wife  wotdd  be 
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obliged  either  to  go  back  to  her  hosband 
and  Bubmit  to  his  ill-treatment,  or  get  no 
relief  at  alL  The  order  of  tiie  justiceB 
most  be  confirmed. 

Melu>k,  J. — I  also  think  that  the  magis- 
trai«e  had  jurisdiction.  Some  of  the  facts 
are  sach  aa  wonld  make  it  neoeesarj  that 
I  should  have  a  little  more  explanation 
before  I  was  quite  satisfied  as  to  the  merits 
of  the  case.  Bat  the  mag^istrates  have 
leUeyed  us  &om  any  difficulty.  They  seem 
to  have  thought  and  to  have  found  that 
the  -wife  was  under  a  reasonable  apprehen- 
sion of  violence  from  her  husband,  and  that 
she  was  not  bound  to  return  to  him.  The 
case  to  which  we  have  been  referred  was 
decided  upon  the  construction  of  the  Va- 
grant Act,  a  statute  which  makes  it  a  cri- 
minal ofience  for  a  man  to  wilfully  neglect 
or  refuse  to  maintain  his  wife.  The  Court, 
in  giving  judgment,  seem  to  have  used 
stronger  umguage  than  was  absolutely  ne- 
cessary for  the  decision  of  that  case.  For 
it  is  quite  clear  that  if  the  wife  must  re- 
turn to  her  husband  or  be  disqualified 
from  obtaining  relief,  she  is  in  danger  of 
being  starved.  And  I  cannot  help  thinking 
that  the  later  Act  was  intended  to  give 
an  additional  jurisdiction  to  the  justices, 
in  order  to  enable  them  if  necessary  to 
compel  a  husband  to  provide  his  wife  with 
necessaries,  and  that  this  jurisdiction  is 
not  affected  by  cases  upon  the  Yag^rant 
Act 

LnsH,  J. — I  entirely  ag^ree  -mih  the  rest 
of  the  Court  in  holding  that  the  magis- 
trates had  jurisdiction,  and  that  the  case 
of  Flatmagan  v.  The  Overseerg  of  Bithop- 
tpearmouth  (2)  is  distinguishable  on  the 
grounds  stated  by  the  Lord  Chief  Justice. 
The  statute  now  under  consideration  is 
framed  differently  from  the  Vagrant  Act, 
uad  was  passed  for  a  different  purpose.  I 
understand  the  magistrates  to  have  come 
to  the  conclusion  that  this  woman  was 
some  years  ago  driven  from  her  home  bv 
her  husband's  violence,  and  that  although 
he  now  offers  to  take  her  back,  she  re- 
fuses the  offer,  on  a  well  founded  appre- 
hension of  fhtore  violence.  This  being  so, 
and  the  wife  having  no  means  of  support- 
ing herself  so  as  to  escape  from  her  hus- 
bauad's  violence,  she  becomes  chargeable 
on  the  union,  and  the  magistrates  in 
nwtking  the  order  for  the   payment  by 


the  husband  of  a  specific  iEram,  were  pro* 
viding  for  the  very  case  fiar  which  the 
statute  was  passed. 

Judgment  for  the  respondent. 


Attorneys — Vizaid,  Crowder,  Sc  Co.,  agents  for 
£.  Square,  Plymonth,  for  appellant;  Church, 
Song,  &  Clarke,  agents  for  Francis  &  Baker, 
Kewton  Abbot,  for  respondent. 


[CROWN  CASE  RESERVED.] 
1870.       1        BBaiNA  V.  FALKINOHAU  AND 

Jan.  22.   j  rALKiiiaHAii.* 

OhUdren — Abandonment  and  easpoture — 
Life  ondangeredr—'iA  ^  25  7kt.  e.  100. «.  27. 

The  pritonert  were  convicted  on  an  in- 
dictment which  charged  that  they  did  aban- 
don and  expose  a  child,  under  the  age  of 
two  yean,  whereby  the  life  of  the  child  was 
endangered.  The  indictment  was  ffUmed 
on  the2i^25  Vict.  c.  100.  «.  27.  One  of 
the  prisoners  was  the  mother  of  the  child, 
which  was-  iUegitimaie,  and  both  the  pri- 
soners put  the  child  in  a  hamper  at  8., 
wrapped  up  in  a  shawl,  and  packed  with 
shavings  and  cotton  wool,  ana  the  mother 
took  the  hamper  to  the  booking  office  of  the 
railway  station  at  If.,  and  left  it,  having 
paid  the  carriage  of  it  to  G.  The  hamper 
was  addressed  to  the  lodgings  of  the  father 
of  the  child  at  0.  She  told  the  derk  at  the 
office  to  be  very  careful  of  U,  and  to  send  it 
by  the  next  train,  which  was  due  in  ten 
mdnutes  from,  that  time.  Upon  the  address 
were  the  words  written  "  With  eare;  to  be 
delivered  immediately."  The  hamper  was 
carried  by  the  passenger  train,  and  was  de- 
livered at  its  address  in  a  little  less  than  an 
hour  from  leaving  M.  On  its  being  opened 
the  child  was  fownd  alive.  The  chUd  was 
taken  by  the  relieving  officer  the  same  even- 
ing to  the  union  workhouse,  where  it  lived 
for  three  weeks  afterwards,  when  it  died 
from  causes  not  attributable  to  the  conduct 
of  tJie  prisoners,  or  either  of  them.  It  was 
proved  to  have  been  a  delicate  child : — Held, 

•Coram  Cockbnm,  C.J.,  Kelly,  C.B.,  Borill, 
C.J.,  Martin,  B.,  Willes,  J.,  Channell,  B.,  Byles, 
J.,  Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  Pigott, 
B.,  Lush,  J.,  Hannen,  J.,  Brett,  J.,  and  Cleasby,  B. 
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hy  a  majority  of  the  Judges,  that  the  convic- 
tion was  right. 

Case  reserved  by  the  Chairman  of  the 
Quarter  Sessiona  for  the  North  Biding  of 
Yorkshire. 

The  prisoners  were  indicted  (1)  at  the 
Michaelmas  Quarter  Sessions  of  the  Peace 
of  the  North  Biding  of  Yorkshire  for  a 
misdemeanour,  und^  the  24  &  25  Yict. 
c.  100.  s.  27. 

The  prisoner  Mary  Falkingham  was  the 
mother  of  the  child,  which  was  about  five 
weeks  old  at  the  time  mentioned  in  the 
indictment ;  at  which  time  both  pri> 
Boners  were  residing  together  at  Stockton- 
on-Tees. 

It  was  proved  that  the  prisoner  Mary 
FaUdnghaJn  about  four  months  previous 
to  the  birth  of  the  child  had  an  interview 
with  the  father  of  the  child,  who  was  then 
residing  at  (Hsborough,  in  this  Biding,  at 
which  interview  they  had  a  conversation 
relative  to  the  maintenanoe  of  the  child 
after  it  should  be  bom.  She  told  him 
that  she  would  &ther  the  child  on  him, 
and  that  he  would  have  to  pay  for  it,  to 
which  the  man  replied,  "  I  wUl  not  pay 
for  it ;  but  if  yon  send  it  to  me,  I  will 
keep  it."  Nothing  was  said  by  either  of 
them  as  to  the  time  at  which  or  the  mode 
by  which  the  child  was  to  be  sent. 

On  the  day  named  in  the  indictment, 
both  prisoners  put  the  child  into  a  hamper, 
wrapped  up  in  a  woollen  shawl,  and  packed 
with  shavings  and  cotton  wool,  and  the 
prisoner  Mary  Falkingham,  with  the  know- 
ledge and  connivance  of  the  other  prisoner, 
took  the  hamper  by  a  passenger  vessel  on 
the  river  Tees  iram  Stockton,  where  they 
resided,  to  Middlesbrough  (a  distance  of 
about  four  or  five  miles),  at  which  latter 
place  she  took  the  hamper  to  the  booking 
office  of  the  railway  station,  and  there  left 
it,  paying  6d.  for  the  carriage  thereof,  and 
telling  the  clerk  to  be  very  careful  of  it 
and  to  send  it  to  Gisborouigh  by  the  next 

(1)  COPT  OP  THi  nfsicniBirr. 

The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present — that  Martha  Falkingham  and  Mary 
Falkingham,  on  the  25th  day  of  August,  1869,  un- 
lairfully  and  wilfully  did  abandon  and  expose  a 
certain  child,  then  being  under  the  age  of  two 
years,  whereby  the  life  of  the  said  child  ww  en- 
oangered. 


train,  which  would  leave  Middlesbrough 
in  ton  minutes  from  that  time.  She  did 
not  say  anything  as  to  the  contents  of  the 
hamper.  The  hamper  was  addressed 
"  Mr.  Carrs,  Northoutgate,  Gisbro'.  With 
care ;  to  be  delivered  immediately,"  at 
which  address  the  father  of  the  child  was 
then  lodging. 

The  hamper  was  carried  by  the  cn-dinary 
passenger  train  from  Middlesbrough  to 
Gisboroogh,  leaving  the  former  place  at 
7.45  p.m.,  and  arriving  at  Gisborough  at 
8.15  p.m.  At  8.40  p.m.  it  was  dehvered 
by  a  railway  porter  at  its  address.  On  its 
being  opened  it  was  found  to  contain  the 
child  alive,  and  packed  in  manner  before 
mentioned,  with  a  paper,  on  which  was 
written  "  Please  take  care  of  this  child, 
for  Qeorge  Beaumont  is  the  fietther  of  it." 

The  child  was  takeil  by  the  relieving 
officer  the  same  evening  to  the  union 
workhouse,  where  it  lived  for  three  weeks 
afterwards,  at  the  expiration  of  which 
period  it  died  from  causes  not  attributable 
to  the  conduct  of  the  prisoners,  or  either 
of  them.  It  was  proved  to  have  been  a 
delicate  child. 

The  prisoners'  coonsel  objected  that 
npon  these  &cte  there  was  no  evidenoe  to 
go  to  the  jury  that  the  life  of  the  child 
was  endangereid ;  and  secondly,  that  there 
was  no  abandonment  and  no  exposure  of 
the  child  within  the  meaning  of  the 
statute.  The  Court  overruled  the  objec- 
tions, and  left  the  case  to  the  jury,  who 
found  hotii  prisoners  guilty. 

At  the  request  of  the  prisoners'  counsel 
this  Case  was  granted  by  the  Court  for  the 
opinion  of  the  Court  of  Criminal  Appeal, 
whether  the  prisoners  were  rightly  con- 
victed. 

[The  Case  was  adjourned  from  the  last 
sitting  of  the  Court,  for  the  purpose  of 
obtaining  the  jadg^ment  of  all  the  judges 
on  it. 

Shepherd  now  ap{>eared  for  the  proeeca- 
tion,  but  was  not  instructed  at  the  last 
sitting.     He  was  not  heard.] 

CocKBCBN,  C.J. — We  have  considered 
this  case.  As  no  counsel  appeared  at  the 
last  sitting  of  the  Court,  we  supposed  that 
no  counsel  would  be  instructed  to  argue 
this  case,  and  have  accordingly  proceeded 
to  form  our  judgment  without  hearing  ai| 
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argmnoit,  and  it  is  the  opinion  of  a  mar 
jority  of  Uie  judges  tii&t  the  oonviotion 
should  be  affirmed.  (2) 

Oonvieiion  affirmed. 


BKQINA  V.   JUSTICES  OF 
SUBBEY.* 


Bail  CoiiitT.1 

1869.       > 

Nov.  25.    J 

Highway — Order  of  8e»»ions  that  High- 
leay  thall  cease  to  be  a  Highway  which  the 
Parish  «  Uable  to  repair — Ampeal — 27  ^  28 
Yiet.  «.  101.  «.  21—"  Uke  Proceedings  "— 
&^6WiU.4LcS8. 

By  the  27  ^28  Viet.  c.  101.  s.  21,  when 
amy  highway  board  consider  any  highway 
unnecessary  for  ptibUc  use,  they  may  direct 
the  district  surveyor  to  apply  to  two  jtistiees 
to  view  the  saane,  and  thereupon  "  the  like 
proceedings  shall  be  hadaswhen  application 
is  made  under  the  Highway  Act,  1835,  to 
froeure  <Ae  stopping  up  of  any  highway, 
save  onhf  that  the  order  to  be  made  there- 
upon, instead  of  directing  the  highway  to  be 
slopped  up,  shall  direct  thai  the  samie  shall 
cease  to  be  a  highway  which  the  parish  is 
Uable  to  repair,"  Src.  That  Act,  by  section 
2,  is  to  be  construed  as  one  with  the  Highway 
Act,  1862,  which  by  section  42  is  to  be  con. 
strued  as  one  with  the  5  §r  ^  WiU.  4i.  e.  50. 
By#.85o/5  f6WiU.4.e.  bO,  the  proceed- 
ings  for  stopping  up  and  diverting  a  highway 
are  provided  for,  and  by  section  88  on  ap- 
peal to  Quarter  Sessions  is  gieen  to  any 
person  who  would  be  injured  or  aggrieved 
by  a»  order  to  stop  up  amy  unnecessary 
highway  under  that  Act: — Seld,  that  an 
appeal  to  Quarter  Sessions  lay  under  the 
27  ^  28  Viet.  c.  101.  s.  21,  against  an  order 
directing  thai  a  highway  should  cease  to  be 
a  highway  which  the  parish  is  liable  to  re- 
pair. 

At  the  HicliaelmaB  Quarter  Sesaioas  for 
the  Coontj  of  Sarrev,  two  applications 
were  made  to  tiiat  Conrt  to  «irol  four 

(3)  Bj  rale  of  thii  Court  of  lit  of  June,  18M, 
it  ia  owiUwd  that "  whan  any  caM  ii  intended  to  be 
atgned  hy  eooneel,  or  by  the  parties,  notice  there- 
of be  fpvea  to  the  clerk  of  this  Court  at  least  two 
days  pnvioiuly  to  the  sitUng  of  the  said  Court  " 
[Sse  &  this  rule  Bum's  JusiieeoftMe  Ptaet,  30th 
•d.  ToL  1.  p.  971.  Ut.  Appeal.] 
-    ■  Conm  Hanaen.  J. 

Msw  SsBUH,  39.— ^AO.  Cas. 


.«ertificates  (made  nnder  the  5  &  6  Will. 
A.  0.  50.  s.  85,  and  the  27  k  28  Vict.  o. 
101.  s.  21,  l^  jnstioes  who  had  viewed 
certain  highways,  and  had  certified  that  it 
'' appeared  to  them  on  such  view,  that  the 
said  highways  were  nnnecessary  for  public 
use),  and  to  make  orders  that  the  said 
highways  should  cease  to  be  highways 
which  the  parish  is  liable  to  repair. 
Against  these  applications  and  orders,  Ed- 
ward Eager  had  given  notice  of  appeal. 
Upon  the  applicationB  being  made  and 
being  objected  to,  it  was  insisted  for  the 
apphcant  that  no  right  of  appeal  lay  against 
such  appUcations  and  orders,  and  that  the 
sessions  had  no  jurisdiction  to  hear  such 
appeals. 

Qates  on  a  former  day  obtained  a  rate 
to  shew  cause  why  a  writ  of  mandamtw 
should  not  issue,  directed  to  the  justice 
of  Surrey,  commanding  them  to  enter,  or 
cause  to  be  entered,  continuances  &om 
session  to  session  to  the  next  geiteral 
Quarter  Sessions  of  the  peaoe  to  be  holden 
in  and  for  the  said  county,  to  hear  the 
several  appeals  of  Edward  Eager  against 
the  enrolment  of  four  several  certificates 
bearing  date  on  or  about  the  18th  of  Sep- 
tember, 1869,  made  for  the  purpose  of 
rendering  irreparable  certain  high  ways.  (1^ 

Robinson,  Serjt.  (Thesiger  with  him) 
now  shewed  cause. — This  rule  should  be 
discharged  because  no  appeal  lies  under  the 
27  &  28  Vict.  c.  101.  s.  21,  against  an  order 

(1)  The  following  sections  of  the  statutes  are 
material : — 

By  the  27  &  28  Vict.  c.  101.  s.  21,  when  any 
highway  board  consider  any  highway  unnecessary 
for  pablicuse,  the^  may  direct  the  district  surveyor 
to  apply  to  two  justices  to  view  the  same,  and 
thereupon  the  like  proceedings  shall  be  had  as 
where  application  is  made  under  the  "  Highway 
Act,  1836,"  to  procure  the  stopping  up  ot  any 
highway,  sare  only  that  the  onier  to  be  made 
thereupon,  instead  of  directing  the  highway  Ur 
be  stopped  up,  shall  direct  that  the  same  shall 
cease  to  be  a  highway  which  the  parish  is  liable 
to  repair,  and  ue  liability  of  the  parish  shall 
cease  accordingly;  and  for  the  purpose  of  such 
proceedings  under  this  enactment,  such  variation 
shall  be  made  in  any  notice,  certificate,  or  other 
matter  preliminary  to  the  making  of  such  order, 
as  the  nature  of  the  case  may  require.  Pro- 
vided that  if,  at  any  time  thereafter,  upon  ap- 
plication of  any  person  interested  in  the  main- 
tainance  of  any  highway,  after  one  month's  pre- 
vious notice  in  writing  thereof  to  the  clerk  of 
the  highway  board  for  the  district  in  which  such 
U 
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of  jiutioes  made  under  that  section,  direcU 
jog  (hat  a  highway  shall  cease'to  be  a  high- 
•vnj  which  the  pansh  is  liable  to  repair.  No 

highway  is  situated,  it  appear  to  anj  quarter  or 
general  sessions  of  the  peece,  that  from  any  change 
of  cinnimstanoes  since  the  time  of  the  making  of 
any  such  order  as  aforesaid,  under  which  the 
■liability  of  the  parish  to  repair  the  same  has  ceased, 
the  same  has  become  of  public  use  and  ought  to  be 
kept  in  repair  by  the  parish,  they  may  direct  that 
the  liability  to  repair  shall  reriTe,  from  and  after 
such  day  as  they  shall  name  in  their  order,  and 
mch  liability  shall  revive  accordingly,  as  if  the 
first  mentioned  order  had  not  been  mode  ;  and  the 
■aid  coDit  may  by  their  order  direct  the  expenses 
of  and  incident  to  such  api^cation  to  be  paid  as 
they  may  see  fit. 

'  By  6  &  6  Will.  4.  c.  60.  s,  81,  when  the  inhabi- 
tants in  Testry  assembled  shall  deem  it  expedient 
'that  any  highway  should  be  stopped  up,  diverted, 
or  turned,  either  entirely,  or  reserving  a  bridleway 
or  footway  along  the  whole  or  any  port  or  parts 
thereof,  the  chairman  of  such  meeting  shall,  by  an 
order  in  writing,  direct  the  surveyor  to  apply  to  two 
justices  to  view  the  same,  and  shall  authorise  him 
to  pay  all  the  expenses  attending  such  view,  and  the 
•topping  up,  diverting,  or  turning  such  highway, 
either  entirely,  or  sutrject  to  such  reservation  as 
aforesaid,  out  of  the  money  received  by  him  for 
the  purposes  of  this  Act.  Provided,  nevertheless, 
•that  if  any  other  party  shall  be  desirous  of  stop- 
ping np,  diverting,  or  turning  any  highway  as 
'  aforesaid,  he  shall,  by  a  notice  in  writing,  require 
the  surveyor  to  give  notice  to  the  churchirairdens  to 
assemble  the  inhabitants  in  vestry,  and  to  submit  to 
them  the  wish  of  such  person ;  and  if  such  inhabit- 
ants shall  agree  to  the  proposal,  the  said  sur- 
Teyor  shall  apply  to  the  justices  as  last  aforesaid 
■for  the  purposes  aforesaid,  &c 

Section  86.  When  it  shall  appear  upon  suih 
view  of  such  two  justices  of  the  peace,  made  at  tha 
'lequest  of  the  said  surveyor  as  aforesaid,  that  any 
public  highwa^r  may  be  diverted  w  turned,  either 
entirely  or  subject  as  aforesaid,  so  as  to  make  the 
same  more  commodious  or  nearer  to  the  public,  and 
the  owner  of  the  lands  or  grounds,  through  which 
such  new  highway  so  proposed  to  be  made,  shall 
'consent  thereto  by  writing  under  his  hand,  or  if  it 
shall  appear  upon  such  view,  that  any  public  high- 
way is  unnecessary,  the  said  justices  shall  direct 
the  surveyor  to  affix  a  notice,  in  the  form  or  to  the 
«ffect  of  schedule  to  this  Act,  annexed  in  legible 
characters  at  the  place  and  by  the  side  of  each  end 
'of  the  said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped,  either 
entirely  or  subject  as  aforesaid,  and  al»a  to  insert 
the  some  notice  in  one  newspaper  published  or 
generally  circulated  in  the  county  where  the  high- 
way so  proposed  to  be  diverted,  turned,  or  stopped 
up,  either  entirely  or  subject  as  aforesaid  (as  the 
case  may  be),  shall  lie  for  four  successive  weeks 
next  after  the  said  justices  have  viewed  such  public 
Ikighway,  and  to  affix  a  like  notice  on  the  door  of 
tha  ehuieh  of  every  parish  in  which  such  highway 


appeal  is  directij  and  expressly  given  hj 
that  section  tmless  the  words  "  the  like 
proceedings  shall  be  had  as  when  applica- 

Bo  proposed  to  be  diverted,  turned,  or  stopped  np, 
either  entirely  or  subject  as  aforesaid,  ot  any  part 
thereof  shall  lie,  on  four  successive  Sundays  next 
after  the  making  such  view ;  and  the  said  several 
notieee  having  been  so  published,  and  proof  there- 
of having  been  given  to  the  satisfaction  of  the  said 
justices,  and  a  plan  having  been  delivered  to  them 
^t  the  same  time,  paiticalarly  describing  the  old^nd 
the  proposed  new  highway  1^  metes,  bounds,  and  ad- 
measurement thereof,  which  plan  shall  be  verified 
by  some  competent  surveyor,  the  said  justices  shaU 
proceed  to  certify  under  their  hands  the  Au^  of  their 
having  viewed  the  said  highway  as  aforesaid,  and 
that^the  proposed  highway  is  nearer  or  more  com- 
modious to  the  public ;  and  if  nearer,  the  said 
certificate  shall  state  the  number  of  yards  or  feet 
it  is  nearer,  or  if  more  commodious,  the  reasons 
why  it  is  Bo ;  and  if  the  highway  is  proposed  to  be 
stopped  up  as  unnecessary,  either  entirely  or  sub- 
ject OS  aforesaid,  then  the  certificate  shall  state  the 
reason  why  it  is  unnecessary;  and  the  said  certifi- 
cate of  the  said  justices,  together  with  the  said  proof 
and  plan  so  laid  before  them  as  aforesaid,  shall, 
as  soon  as  conveniently  as  may  be  aftar  the  maUng 
of  the  said  certificate,  be  lodged  with  the  clerk  of 
the  peace  for  the  county  in  which  the  said  high- 
way is  situated,  and  shall  (at  the  quarter  sessions 
which  shall  be  holden  for  the  limit  within  which 
the  highway  so  diverted,  tamed,  or  stopped  up, 
either  entirely  or  subject  as  aforesaid,  snail  lie, 
next  after  the  expiration  of  four  weeks  from  the 
day  of  the  said  certificate  of  the  said  justices 
having  been  lodged  with  the  clerk  of  the  peace  as 
aforesaid)  be  read  by  the  said  clerk  of  the  peace  in 
open  court ;  and  the  said  certificate,  together  with 
the  proof  and  plan  as  aforesaid,  as  well  as  the 
consent  in  writing  of  the  owner  of  the  land,  thiongh 
which  the  new  highway  is  proposed  to  be  mada, 
ahall  be  enrolled  by  the  dwk  of  the  peace  amongst 
the  reocftds  of  the  said  court  of  quarter  sessions. 
Provided  always,  that  any  parson  whatever  shall 
be  at  liberty,  at  any  time  previous  to  the  said  quar- 
ter sessions,  to  inspect  the  said  certificate  and  jdan, 
BO  as  aforesaid  lodged  with  the  said  clerk  of  the 
peace,  and  to  have  a  copy  thereof  on  payment  to 
.the  clerk  of  the  peace  at  the  rate  of  64.  per  folio, 
and  a  reasonable  compensation  for  the  copy  of 
the  plan. 

Section  88.  Provided  always,  Aat  in  any  eaaa 
where  it  is  proposed  to  stop  up  or  divert  mora 
than  one  highway,  which  highways  shall  be  deemed 
to  be  so  connected  together  as  that  they  cannot 
be  separately  stopped  or  diverted  without  inter- 
ference one  with  the  other,  it  shall  be  lawfbl  to  in- 
clude such  differant  highways  in  one  order  or  cer- 
tificate. 

Section  87.  IVorided  also,  that  in  the  event  of 
any  appeal  being  brought  agunst  the  whole  or  any 
parts  <^  any  order  or  eertifloate,  for  diveating  tatxn 
highways  than  one,  it  shall  be  lawful  for  that  Court 
to  dedda  upon  the  propriety  of  oonfinaiog  tha 


Digitized  by 


Google 


Vol.  39.] 


THB  DUTIES  OP  1EA.GISTBATES. 


Sh 


^m  is  miide  under  the  H^fawaj  Act, 
1885,"  aire  to  liave  tiiat  meamsg ;  bat  it 
is  submitted  that  they  have  not,  tmd  that  no 

wbols  or  any  i«rt  or  puts  of  mieh  order  or  card- 
flcata,  without  jtr^odwe  to  the  remaining  part  or 
parts  thereof. 

Section  88.  By  6  &  6  WiU.  i.  c.  60.  a.  88,  "  when 
any  soeh  certificate  shall  have  been  sogiren  as  afore- 
mmI,  it  shall  and  may  be  lawfnl  for  any  person 
who  may  thiak  that  he  woold  be  iiymed  or  ag- 
griered,  if  any  snch  highway  should  be  divertMl 
and  turned,  or  stopped  up  either  entirely  or  subject 
as  aforesaid,  and  such  new  highway  set  out  and  ap- 
pnpiiated  in  lien  thereof  as  aforesaid,  or  if  any 
•naeeaaaaiy  hi^way  should  be  ordered  to  be 
stopped  1^  as  afoiesaid,  to  make  his  complaint 
thaeof,  by  appeal  to  the  justices  of  the  peace  of  the 
said  quarter  sessions,  upon  giving  to  the  surreyor 
tan  days'  notice  in  writing  of  such  appeal,  together 
with  a  statement  in  writing  of  the  grounds  of  such 
appeal,  who  is  hereby  required  within  forty-eight 
hottn  after  the  receipt  of  such  notice,  to  deliver  a 
^y  of  the  same  to  the  party  by  w^om  he  was  re- 
quired to  apply  to  the  justices  to  view  the  said 
highway;  proyided  that^  in  all  cases  where  the 
said  surveyor  shall  hare  been  directed  by  the  in- 
habitants in  Testrr  assembled  to  apply  to  such 
justices  as  aforesaid,  when  the  said  sorveyor  shall 
not  be  required  to  deliver  a  copy  of  such  notice  to 
any  party;  provided  also,  that  it  shall  not  be 
lawful  for  the  appellant  to  be  heard  in  support  of 
such  appeal,  nnless  snch  notice  and  statement 
shall  have  beoi  so  given  as  aforesaid,  nor  on  the 
hearing  of  snch  aroeal  to  go  into  or  give  evidence 
of  any  other  grounds  of  appeal  than  those  set  forth 
in  such  statement  as  aforesaid." 

Section  89.  "  In  cases  of  such  appeal,  the  jus- 
tiees  of  the  said  quarter  seesions  shall,  for  the 
purpose  of  detennining  whether  the  ptopoeed  high- 
way is  nearer  or  more  commodious  to  the  public,  or 
whether  the  public  highway  so  intended  to  be  stopped 
np^  either  entirely  or  subject  as  aforesaid,  is  unne- 
ecesary,  or  whether  the  party  appealing  would  be 
iiyured  or  aggrieved,  impannel  a  jury  of  twelve  di»- 
iatereated  men  oot  of  the  persona  returned  to  aerve 
as  juiymen  at  such  quarter  sessions ;  and  if,  afl^ 
hearing  the  evidence  placed  before  them,  the  said 
jniT  shall  return  a  verdict  that  the  proposed  new 
nignway  is  nearer  or  more  commodions  to  the 
poblie,  or  that  the  public  highway  so  intended  to 
be  stoi^ied  up,  either  entirely  or  subject  as  aforo- 
said,  is  unnecessary,  or  that  the  party  appealing 
would  not  be  injured  or  aggrieved,  then  toe  said 
Court  of  quarter  sessions  shall  dismiss  snch  appeal 
and  make  the  order  herein-mentioned  for  divert- 
ing, and  taming  and  stopping  up  such  highway, 
either  entjiely  or  sulgect  as  aforesaid,  or  for  di- 
verting, tyn''"g  and  stof^ing  up  of  such  old  high- 
way, and  purchasing  the  ground  and  soil  for  such 
new  highway,  or  for  stopping  up  such  unnecessary 
llighway,  either  entirely  or  subject  as  aforesaid ; 
Imt  if  the  said  jury  shall  return  a  verdict  that  the 
ptoposed  new  highway  is  not  nearer  or  more  com- 
Aodioas  to  the  public,  or  that  the  highway  so  in- 


appeal  to  Quarter  Sessions  from  an  order' 
(^  jnstioes  lies  by  implication — Beguut 
v.  Hanson  (2),  Begma-y.  Stock  (3),  Begifuf 
T.  Jufticeg  of  Surrey  (4),  Begina  v.  Recorder 
oflptwich  (5).  It  may  well  be  that  the 
I^slatare  did  not  intend  to  give  an< 
appeal  against  this  order,  though  they 
gave  it  against  an  order  for  stopping  up 
a  highway  tmder  the  old  Act,  for  tiis 
orders  are  different  in  their  nature.  The 
effect  of  the  former  order  was  to  get  rid  of 
the  highway  as  a  highway  altogether,  and 
the  rights  of  the  public  were  put  an  end  to, 
bntt^  effect  of  the  present  order  is  merelj- 
to  suspend  the  liabiLity  of  the  parish  to  r»« 
pair,  which  liability  may  under  certain 
conditions  be  reyived.  It  was  intended 
too  by  the  later  Act  to  give  the  highway, 
board  more  extensive  powers  than  the 
veetiy  of  a  parii^  formerly  had,  and  ik 
is  competent  for  a  private  individual,  if 

tended  to  be  stopped  up,  either  entirely  or  subject 
as  aforesaid,  is  not  unnecessary,  or  that  the  party 
appealing  would  be  injured  or  aggrieved,  then  the 
said  Court  of  quarter  sessions  shall  allow  such  ap-' 
peal,  and  shall  not  make  snch  order  as  aforesaid. 

Section  91.  Provided  always,  that  if  no  such 
appeal  be  made,  or  being  mads  shall  be  di8mi8se4 
as  aforesaid,  then  the  justices  at  the  said  quarter 
sessions  shall  make  an  order  to  divert  and  turn 
and  stop  up  such  highway,  either  entirely  or  sub- 
ject as  aforeeaid,  and  to  divert,  turn,  and  stop  ub 
such  old  highway,  and  to  purchase  the  ground  ana 
•oil  for  such  new  highway,  or  to  stop  up  such  un- 
necessary highway,  either  entirely  or  subject  af 
a/bresaid,  b^  snch  ways  and  means,  and  subject  to 
snch  exceptions  and  conditions  in  all  respects,  as 
in  this  Act  is  mentioned  in  regard  to  the  highways 
to  be  widened,  and  the  proceedings  thereupon,  shall 
be  binding  and  conclusive  on  all  persons  whomso- 
ever. The  new  highways  so  to  be  appropriated 
and  set  out  shall  be,  and  for  ever  after  continue, 
a  public  highway  to  all  intents  and  purposes  what- 
soever; but  no  old  highway,  except  in  the  case  of 
stopping  up  of  such  useless  highway  as  herein  ie 
mentioned,  shall  be  stopped  up  until  such  new 
highway  shall  be  completed  and  put  in  good  con- 
dition and  repair,  and  so  certiflea  by  two  justices 
of  the  peace  upon  view  thereof,  which  certificate 
shall  be  returned  to  the  clerk  of  the  jpeace,  and  by 
him  enrolled  amongst  the  records  of  the  Court  of 
quarter  set  siona,  next  after  such  order  as  aforesaid 
shall  have  been  made  pursuant  to  the  directions 
herein  before  contained. 


(2)  4  B.  &  Aid.  619. 
(8)8. 


I  Ad.  &  £.  406 ;  a.  c.  7  Law  J.  Rep.  (n.«.) 
M.C.  93. 
(4)  2  Term  Ccp.  60t,  610. 
(6)  8  Dowl.  K3. 
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lus  lights  are  injured  or  affected,  to  ffo 
before  the  jnatioes  who  view  and  fix  we 
time  the  notices  are  issued  for  pnblicatioa. 
An  appeal  is  given  in  respect  of  certain 
matters  under  section  38  of  27  <fc  28  Yict. 
c.  101,  which  do  not  include  the  present, 
and  the  concluding  words  of  that  section 
are,  "  no  appeal  shall  be  had  except  in  re> 
spect  of  the  matters  and  upon  the  grounds 
hereinbefore  mentioned. 

Oarth  {Oatea  with  him)  in  support  of 
{he  rule. — All  the  Highway  Acts  must  be 
considered  together  and  read  as  one  Act 
according  to  27  &  28  Vict.  c.  101.  s.  2, 
25  &  26  Vict.  c.  61.  s.  42.  subsection  1.  By 
25  &  26  Vict.  c.  61.  s.  17  the  duties  of  re- 
pairing highways  devolved  upon  the 
highway  board  of  the  district  in  which  the 
highways  are,  and  they  are  to  perform 
the  same  duties  and  to  be  liable  to  tixe 
same  legal  proceedings  as  th  3  surveyor  of 
the  parish  had  been,  in  respect  of  roads 
within  a  parish.  The  general  public  are 
not  represented  at  the  highway  board, 
and  the  effect  of  no  appeal  lying  in  this 
case  would  be  to  render  the  foot  of  this 
highway  being  a  highway  repairable  by 
ihe  parish  not  traversable  at  aill. 

;  Hannen,  J. — I  am  of  opinion  that  the 
appeal  will  lie  in  this  case,  and  the  rule 
must  be  made  absolute  for  a  mandamus  to 
the  justices,  commanding  them  to  enter 
continuances  and  hear  this  appeal. 

I  entirely  agree  with  the  observatiods 
which  have  been  made,  particularly  by 
Mr.  Thesiger,  that  an  appeal  can  only  be 
given  by  ttie  clearly  expressed  intention  of 
the  legislature.  But  uiat  is  to  be  ascer- 
tained by  an  examination  of  the  whole  of  the 
enactment  which  is  the  subject  of  inquiry, 
in  order  to  determine  really  and  truly 
what  was  the  intention  of  the  legislature 
'as  it  may  be  collected  from  the  words 
which  they  have  used.  And  it  is  not  essen- 
tial that  there  should  be  anything  more 
than  a  clear  intention  expressed  by  them. 

In  the  21st  section  of  the  27  &  28 
Vict.  c.  101,  the  words  which  are  relied 
upon  are  these:  "When  any  highway 
board  consider  any  highway  unnecessary 
for  pubhq  use,  they  may  direct  the  dis- 
trict surveyor  to  apply  to  two  justices  to 
view  the  same,  and  thereupon  the  like 
proceedings  shall  be  had  as  where  appli- 


cation is  made  under  theH^faway  Act, 
1835,  to  procnre  the  stoppage  up  of  any 
highway. 

And  it  has  been  argued  by  Mr.  Gates 
that  the  "  like  proceedings  "  included  all 
those  proceedings  up  to  the  final  order  to 
be  made  by  the  justices  at  Quarter  Sessions, 
which  are  found  ip  be  contained  jn  the 
Act  of  1835,  for  the  purpose  of  procuring 
the  stoppage  up  of  a  highway,  and  that 
the  expression,  "  the  like  proceedings,"  in- 
cludes in  it  those  proceedings  which  are 
designated  by  the  general  name  of  appeal 
to  the  Quarter  Sessions.  I  think  that  ar> 
gument  is  well  founded,  because  I  find  by 
the  next  sentonoe  in  the  21st  section,  the 
change  which  is  pointed  out  as  necessary 
to  be  made  is  a  change  in  the  order  to  be 
made  upon  those  proceedings,  namely,  that 
instead  of  its  being  an  order  directing  Hae 
highway  to  be  stopped  up,  it  shall  direct 
that  the  same  shau  cease  to  be  a  highway 
which  the  parish  is  liable  to  repair. 

Now  ihe  order  whi(^  formerly  would 
have  been  the  effective  order  declaring 
that  the  highway  shall  be  stopped  up  is 
the  order  which  would  be  uMde  by  the 
justices  in  quarter  sessions  under  the 
9l8t  section  of  the  former  Act,  and  the 
proceedings  which  are  provided  for  by  the 
5  &  6  WiU.  4.  c.  60,  for  the  purpose  of 
stopping  up  a  highway,  are  all  proceed- 
ing^ which  lead  up  to  an  order  to  be  made 
by  the  justices  in  quarter  sessions.  There- 
fore, although  I  do  find  in  the  86th  and 
87th  sections  the  word  "  order  "  loosely 
used  in  conjunction  with  "certificate,"  as 
though  it  were  applicable  to  ihe  ccnrtifi- 
cate  which  is  to  be  given  by  the  two 
justices  under  the  85th  section,  yet  when 
it  comes  to  be  looked  at  it  is  in  effect  not 
an  "  order"  but  a  certificate  with  a  view 
to  found  the  jurisdiction  of  the  justices  in 
quarter  sessions  to  be  exercised  under  the 
91st  section. 

The  rights  of  the  parties  interested  are 
protected  in  a  peculiar  way.  There  is 
very  elaborate  machinery  provided  for 
notice  to  be  given  at  one  end  of  tiie  road 
proposed  to  be  stopped  up  or  otherwise 
altered,  which  of  course  must  be  supposed 
to  be  given  for  the  purpose  of  informing 
aU  persons  interested  that  their  rights  are 
likely  to  be  affected,  yet  the  85th  section 
has  provided  no  means  for  those  persons 
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maldiig  themaelves  hmrd  before  the  jns- 
tioea  who  have  to  give  the  certificate,  but 
it  onlj  seems  to  contemplate  the  fiust  that 
tiiey  shall  have  notice  that  the  justices 
having  been  put  in  motion  are  «^nt  to 
give  a  certificate  which  is  the  essential  and 
primd  facie  condition  on  the  order  being 
made,  and  that  upon  that  certificate  being 
gianted,  which  thej  have  access  to,  then 
tiieir  remedy  is  to  be  by  taking  these  pro- 
ceedings wmch  are  called  an  appeal  b^oro 
the  justices  in  Quarter  Sessions.  But,  as 
I  say,  there  is  no  operative  order  until  the 
<Hder  of  tiie  justices  in  quarter  sessions 
has  been  made  under  the  Gist  section. 

I  think,  therefore,  that  in  speaking  of 
the  "  like  proceedings "  which  shall  be 
had  where  application  is  to  be  made  to 
procure  the  stopping  up  of  a  highway — 
(save  only  tlukt  the  order  is  to  be  Afferent) 
— the  Legislature  intended  to  include  in 
the  words,  "  the  like  proceedings, ' '  all  those 
proceeding  up  to  the  time  of  making  the 
order  by  the  justices  at  Quarter  Sessions. 

I  am  fiirther  strengthened  in  that 
view  by  Hm  reasonableness  of  it.  I  am 
unable  to  conceive  any  reason  why  per> 
sons  affected  by  the  rendering  a  road  not 
repairable  by  the  parish  for  the  fatnre, 
slmuld  be  put  in  a  worse  position  than 
those  persons  who  would  have  been  af- 
fected not  merely  by  the  stoppihg  up  of 
the  road  under  the  original  Act,  but  by 
changing  the  road  from  one  character  to 
tiie  other,  as  by  making  it  cease  to  be  a 
carrii^a  road  and  converting  it  into  a 
bridle  road,  which  would  be  a  change 
producing  similar  disadvantageous  efieots 
upon  a  person  accustomed  to  use  that 
road,  as  tiie  order  which  is  now  to  be 
made  under  the  2l8t  section.  I  cannot, 
therefore,  understand  why  a  person  so  in- 
jured by  the  making  the  road  cease  to 
be  repiurable  should  not  be  put  in  the 
same  position  as  persons  who  are  injured 
by  the  road  being  stopped  up  or  otherwise 
altered. 

Ag^ain,  I  find  that  the  case  of  per- 
sons interested  in  the  maintenance  of  a 
highway  is  contemplated  by  the  21st  sec- 
timi.  For,  as  I  pointed  out  in  the  course 
tX  the  argument,  express  provision  is  made 
by  which  persons  so  interested  in  the 
maintenance  of  a  highway,  if  they  find 
after  the  order  has  been  made  that  there 


16  ground  for  making  ui  alteration  in  it^ 
shall  have  the  power  of  having  the  matter 
investigated  not  by  two  justices  simply, 
but  by  the  justices  of  quarter  sessions. 
If  there  be  not  this  proceeding  by  way  of 
appeal,  as  it  is  called  upon  the  original  in- 
vestigation of  the  matter,  this  singular 
anomaly  will  arise,  that  the  person  afiected 
by  the  original  order  that  the  road  should 
be  no  longer  repairable  by  the  parish 
would  be  conclusively  bound  by.  the  certi- 
ficate of  the  two  justices  who  should  view 
tiie  road  in  the  &«t  instance,  without  any 
means  of  caUing  their  certificate  in  ques- 
tion, although  the  same  person,  if  he  de- 
sired to  have  a  change  made  in  that  origi- 
nal order,  would  be  entitled  to  go  to  the  jus- 
tices in  QuarterSessions.  I  cannot  conceive 
that  the  legislature  could  have  intended 
such  an  anomaly  as  that. 

I  do  not  think  the  other  sections  tiiat 
have  been  referred  to  require  any  further 
comment  from  me,  except  with  regard  to 
the  38th  section,  which  undoubtedly  deals 
with  the  subject  of  appeal.  But  although 
I  was  for  tJie  moment  under  a  different 
impression,  I  think  that  the  argument 
addressed  to  me  by  Mr.  Grarth  is  sound, 
namely,  that  that  relates  only  to  accounts 
of  the  board,  and  is  in  &ct  a  giving  (and  no 
doubt  it  is  requisite)  an  appeal  where  ui 
appeal  would  not  otherwise  exist.  That 
does  not  touch  the  question,  which  is  the 
one  I  have  to  determine,  of  what  is  the 
extent  of  the  proceedings  under  the  old 
Act  which  are  given  by  the  expression 
"  the  like  proceedmgs  "  in  the  2l8t  section. 
For  these  reasons  I  think  that  the  rule 
should  be  made  absolute. 

As  to  the  cases  that  have  been  cited, 
I  do  not  think  that  they  are  material  upon 
the  question  which  I  have  to  decide  in 
this  case.  In  all  cases  of  this  kind  that 
which  has  to  be  looked  at  is  the  intention 
of  the  l^islatnre,  and  that  must  always 
depend  upon  the  particular  object  which 
the  legislature  had  in  view  in  the  enact- 
ment which  is  the  subject  of  consideration. 
Therefore  whatever  reasons  there  may 
have  been  for  the  decisions  in  the  parti- 
cular cases  cited,  I  come  to  the  conclusion, 
by  the  examination  of  these  Acts  in  them- 
selves, that  it  was  the  intention  of  the 
legislature  to  give  this  proceeding,  which 
is  only  loosely  called  an  appeal,  it  being 
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in  fitet  a  sabstantiTe  proceeding  leading  njf 
to  the  order  of  the  justioeB  in  Qnarter 
Sessions  which  is  the  onlj  operatire  order 
bj  which  a  road  can  be  made  to  cease 
to  be  repaired. 

I  think,  therefore,  upon  these  grounds, 
that  the  rule  should  be  made  absolute  in 
the  terms  prajed. 

Muie  abtohtte. 


Attorneys — J.  tc  M.  Pontifez,  agents  for  H.  F. 
Bay,  Oodahniag,  for  applieuit ;  F.  F.  SrasUpnca, 
a^nt  for  Smallpeic*  &  Co.,  Onildfoid,  for  tlw  jna- 
tiers. 


[CROWN  CASES  RESERVED.] 

,J'^V  }-  —  ••  — 

Embexzlement  —  Proteeutum  by  Illegal 
Society— 2^  ^25  Vict.  c.  96.  ».  68. 

A  society  in  the  natare  of  a  friendly 
eociety,  hui  having  rvlet — not  enrolled  or 
certified  under  the  Friendly  Societies  Acts — 
certain  of  which  rules  are  in  restraint  of 
trade,  and  therefore  void,  is  not  an  illegal 
society  in  the  sense  that  it  is  disabled  from 
prosecuting  a  servant  for  embezzlement. 

This  was  a  Case  stated  hj  the  Chairman 
of  the  Worcestershire  Quarter  Sessions. 

At  the  Worcestershire  qnarter  sessions, 
held  on  the  3rd  of  January,  1870,  a  pri- 
soner named  James  Stoiner  was  tried 
before  me  on  a  charge  of  embezzling  cer- 
tain monejs  received  by  him  on  account 
of  the  society  known  as  "  The  Power 
Loom  Carpet  Weavers'  Mutual  Defence 
land  Provident  Association  of  Kiddermin- 
ster and  Stourport." 

This  society  was  established  many  years 
ago  under  rules,  of  which  a  copy  accom- 
panies, and  is  to  be  taken  as  part  of  this 
case. 

In  March,  1868,  these  rules  were  re- 
vised ;  and  such  revised  rules,  of  which  a 
copy  also  accompanies,  and  is  to  be  taken 
as  part  of  this  case,  have  ever  since  been, 
and  are  now,  in  force  and  define  the  object 
and  the  constitution  of  the  society  and  the 
duties  of  its  several  officers. 

•  Conm  Cockbum,  C.J.,  B;1ee,  J.,  Keating,  J., 
I^tt,  B.,  and  Cleafby,  B. 


Neither  the  orwinal  nor  the  revised 
rules  were  enrollea  or  certified  under  the 
Friendly  Societies  Acts. 

Some  time  before  the  revision  of  the 
rules  ii\e  prisoner  became  a  member  of  the 
society,  and  was  duly  appointed  what  was 
called  a  local  secretaiy,  to  keep  the  ac- 
counts and  collect  the  contributions  of 
members  of  the  society  employed  at  the 
works  of  Messrs.  Dixon  &  Co.,  of  Kidder- 
minster, and  after  such  revision  he  con- 
tinned  to  be  a  member  of  the  society  and 
to  act  nnder  the  18th  of  the  revised  rules, 
as  such  local  secretaiy,  until  the  embezzle- 
ment charged  against  him  was  discovered 
towards  the  end  of  October,  1869,  and  it 
was  in  respect  of  moneys  received  by  him, 
as  snch  local  secretary,  in  September  and 
the  early  part  of  October,  1869,  that  the 
charge  of  embezzlement  arose. 

It  was  proved  by  Robert  Gillam,  the 
general  secretaiy  of  the  society,  who  was 
called  on  the  paji  of  the  prosecution,  that 
the  34th  and  35th  of  the  revised  rules  had 
never  been  acted  upon,  that  the  37th  of 
the  revised  rules  had  been  acted  upon  with 
respect  to  the  clearance  card  therein  men- 
tioned, but  not  otherwise,  and  that  the 
36th  of  the  revised  rules  had  never  been 
acted  upon,  except  that  two  members, 
named  respectively  Thomas  Painter  and 
John  Branford,  who  worked  at  the  said 
Messrs.  Dixon's,  and  who  had  each,  at 
different  times,  taken  a  son  into  their 
working  shed  to  learn  weaving  contrary 
to  the  provisions  of  the  said  36th  rule,  were 
told  that  they  would  have  to  pay  the  fine 
mentioned  in  the  rule,  and  both  left  the 
society  to  avoid  such  payment. 

It  was  also  proved  by  the  said  Robert 
Gillam,  that,  prior  to  the  revision  of  the 
rules,  the  society  had  occasionally  con- 
tributed towards  the  support  of  men  out 
on  strike,  and  that  the  last  of  such  occa- 
sions was  at  Christmas,  1866,  when  a 
sum  of  90Z.  was  given  to  men  oat  on 
strike  at  Stourport,  and  that  on  one  occa- 
sion, since  the  revision  of  the  rules,  viz., 
on  the  13th  of  May,  1868,  a  sum  of  6t 
per  week  was  voted  to  some  ironmakers 
and  chainmakeis  who  were  out  on  strike. 
The  following  entry  relating  to  the  last 
mentioned  vote  appears  in  the  minute 
book  of  the  society  : — 

"  At  a  delegate  meeting,  held  at  the 
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Vine  Lm,  on  Wednesday,  May  13th, 

1868,  the  following  resolntion  waa 

unanimoasly  passed — 

"Proposed    by    Joseph    Arnold, 

seconded  by  James  Inston,  that  the 

ironmakers    and  chairiniakers  have 

the  sum  of  51.  per  week  granted  to 

them  firom  the  funds  so  long  as  they 

are  oat,  to  be  eqaaDy  divided  between 

them." 

Except  aa  above  mentioned  no  evidence 

waa  given  at  the  trial  of  any  application 

of  the  fonds  of  the  society  towards  the 

support  of  men  on  strike,  or  for  any  illegal 

poj^ose. 

Then  are  between  500  and  600  mem- 
bers of  the  society,  and  their  fhnds  at  the 
present  time  ezceied  2,000Z.,  invested  in 
the  Savings'  Bank  in  the  names  of 
several  sets  of  trustees  appointed  for  that 
purpose. 

At  the  close  of  the  case  for  the  prosecu- 
"tion,  Streeten  and  Jelf,  on  behalf  of  the 
"prisoner,  objected  that  the  society  was 
proved  to  have  been  established,  in  part 
at  least,  for  an  illegal  object,  and  that  I 
ought  on  that  ground  to  direct  the  pri- 
soner to  be  acquitted.  Nos.  30,  35,  36 
and  37  of  the  revised  roles  were  princi- 
pally relied  upon  as  shewing  the  illeg^ty 
alleged,  and  the  following  cases  were  cited 
in  support  of  the  objection : — R.  v.  Hunt, 
8  C.  A  P.  642 ;  Hornby  v.  Close,  86  Law  J. 
Rep.  (n.s.)  M.C.  43 ;  B.  c.  Law  Bep.  2  Q.B. 
153  ;  Parrer  V.  Close,  88  Law  J.  Bep.  (h.s.) 
M.C.  132 ;  8.  c.  Law  Rep.  4  Q.B.  602. 

I  overruled  the  objection  and  refused  to 
withdraw  the  case  from  the  consideration 
'of  the  juiy,  but  I  consented  to  reserve  the 
"point,  if  necessary.  The  trial  accordingly 
proceeded,  and  the  jury  returned  a  verdict 
of  Ghiilty,  whereupon  the  prisoner  was 
sentenced  to  one  year's  imprisonment  with 
hard  labour,  and  he  is  now  detained  in 
Worcester  prison  in  pursuance  of  that 
sentence. 

The  question  on  which  I  respectfully 
■desire  the  opinion  of  the  Court  for  the 
consideration  of  Crown  Cases  Reserved, 
is,  whether  I  was  right  in  overruling  the 
•objection  so  taken  on  behalf  of  the  pri- 
'soner,  or  whether  such  objection  was 
valid  in  point  of  law  and  entitled  the  pri- 
soner  to  be  acgoitted. 

(Signed)        B.  Paul  Amphlett. 


The  following  teriied  rale*  of  the  society  ^ 
refened  to  in  the  conrae  of  the  ease : — 

(1).  That  this  societj  be  known  as  "  The  Power 
Loom  Carpet  Weaverr  Hutual  Defence  and  Provi- 
dent Association." 

(2).  That  the  object  of  this  society  shall  he — ^The 
attainment  and  maintenance  of  a  fair  remuneration 
for  labour,  the  regulation  of  the  supply  of  hands 
and  hours  of  woriE,  to  render  assistance  in  cases  of 
sickness,  accident,  or  death,  and  generally  to  pro- 
mote the  interests  of  the  members. 

(18.).  A  secretary  shall  be  appointed  to  keep  the 
acoouMs  and  to. manage  the  affiurs  in  each  firm 
connected  with  this  association ;  the  appointment 
of  such  officers  to  rest  with  the  members  em- 
ployed at  such  firms.  Such  secretary's  duties  shall 
be  to  collect  and  pay  over  athend-quarters  all  con- 
tributions, levies,  fines,  &c;  to  arrange  for  the 
-proper  discharge  of  all  claims,  and  generally  to 
conduct  the  business  of  this  society  in  their  re- 
spective shops.  They  shall  receive  for  their  ser- 
vices H  per  cent,  on  all  moneys  collected  by  them 
for  the  purposes  of  this  society. 

(29).  Members  ci  this  society  having  a  dispnt* 
with  employen  or  their  managers,  foremen  or 
agents,  snaU  in  nowise  leave  tJieir  work  with  * 
view  to  receive  assistance  from  the  funds  of  this 
society  until  the  matter  in  dispute  has  been  tho- 
roughly inrestigated,  and  the  sanction  of  the  com- 
mittee, supported  by  a  m^ori^  of  members,  shall 
have  been  obtained. 

(30).  The  hours  of  work  allowed  by  the  Factory 
Acts  shall  be  the  recognised  work  hours  for  mem- 
bers of  this  society  ;  and  any  member  infringing 
on  such  hours  by  working  overtime — that  is,  by 
working  before  six  o'clock  in  the  morning,  after 
six  o'clock  in  the  evening,  after  two  o'clock  oo 
Saturdays,  or  meal  hours,  shall  be  fined  2t.  6<i., 
and  shall  likewise  be  suspended  from  all  the  privi- 
leges of  membership  for  twclre  months. 

(36).  Any  member  of  this  association  making 
-application  for  work  at  a  firm  where  there  is  no 
vacancy,  and  thereby  creating  that  spirit-emshing 
influence  which  all  good  men  deplore,  shall,  upon 
proof  of  the  offence,  be  fined  2i.  Od.  in  each  and 
every  case,  such  fines  to  be  placed  to  the  offender's 
arrears. 

(36).  Any  member  of  this  soeiefy  taking  a  person 
into  a  shop  to  learn  the  weaving  where  no  vacant 
loom  exists,  and  against  the  expressed  wish  of  his 
shopmates,  shall  be  fined  2t.  6a.,  and  shall  like- 
wises  be  suspended  from  all  privileges  of  member- 
ship for  twelve  months. 

(37).  Should  any  member  leave  one  firm  to  work 
at  another,  he  shall  get  a  clearance  card  to  certify 
his  position  with  respect  to  this  society ;  and  if  he 
be  in  arrears  of  his  contributions,  levies,  fines,  &c, 
he  shall  pay  in  the  same  to  the  secretary  acting  for 
the  shop  wherein  he  has  obtained  employment. 
And  any  member  producing  a  false  certificate  shall 
be  fined  1*. ;  and  any  secretary  wilfully  drawing  up 
a  false  eertificste  shall  be  expelled  firam  his  office. 

F.  T.  Streeten  (/elf  with  him)  for  the  pii- 
.aoner  (Jan.  22). — ^Embesslement  is  an  of- 
fence crewted  by  statute,  and  can  only  be 
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txtmmitted  hj  a  clerk  or  servant,  or  one 
employed  in  the  capacity  of  a  clerk  or 
servant,  and  in  respect  of  money  or  goods 
received  by  him  for  or  on  account  of  his 
master  or  employer,  and  it  is  submitted 
that  the  employment  mnst  be  a  lawftd  one, 
and  that  if  it  be  unlawful  the  employw 
cannot  be  permitted  to  come  into  a  court  of 
justice  and  prosecute  the  employed  for 
an  offence  arising  out  of  the  relation  of 
master  and  servant  in  such  an  employ- 
ment. This  society  is  illegal,  as  being  in 
restraint  of  trade,  and  against  public  poKcy. 
This  appears  from  the  85th,  86th  and  37th 
rules.  (He  read  these  rules.)  In  Hiltcm 
y.  Eckeraley  (2),  it  vraii  held  that  the  ob- 
h'gee  of  a  bond  made  to  carry  out  a 
combination  of  owners  of  mills  to  work 
such  hours  and  pay  such  wages  only 
as  the  majority  agreed,  could  not  sue 
upon  it  because  it  was  made  in  restraint 
of  freedom  of  trade.  In  Hornby  v.  Gloge 
(3),  a  society  though  not  registered  under 
tiie  Friendly  Societies  Acts  had  deposited 
a  copy  of  its  rules  with  the  Registrar  of 
Friendly  Societies,  under  18  k  19  Vict, 
c.  63.  s.  44 ;  some  of  its  rules  were  land- 
able,  and  some  void,  as  having  for  their  ob- 
ject the  support  of  strikes  amongst  work- 
men, and  so  being  in  restraint  of  trade ;  and 
it  was  held  that  the  illeg^  rules  prevented 
such  a  society  from  being  able  to  take 
advantage  of  the  summary  remedy  before 
justices,  provided  by  the  24th  section  of 
the  same  Act,  against  a  member  who  mis- 
applied moneys  of  the  society  in  his  hands. 
In  Farrer  v.  Close  (4),  the  case  of  Hornby 
T.  Close  (3)  was  followed,  though  the 
Court  were  divided  upon  the  question 
whether  the  rules  in  the  latter  case  brought 
it  within  the  former  decision.  There,  too, 
the  actual  operation  of  the  society  was 
taken  into  consideration  in  construing  the 
object  of  the  rules. 

[CocKBOBN,  C.J. — But  this  is  not  a  so- 
ciety violating  any  criminal  law.] 

It  is  contended  that  such  a  society  as 
this  is  even  indictable,  but  it  is  submitted 
that  it  is  not  necessary  to  go  so  fiar,  and 

(2)  6  E.  &  B.  47-66 ;  24  Law  J.  Kep.  (k.8.) 
Q.B.  3«6 ;  Ex.  Ch.  26  Iaw  J.  Rep.  (x.s.)  (tB.  199. 

(3)  36  Law  J.  Bep.  (k.s.)  H.C.  43 ;  Law  Bep. 
2  (^B.  153. 

(4)  38  Law  J.  Rep.  (if.8.)  H.C.  132  ;  Law  Bep. 
2  CI.B.  602. 


that  a  society  established  for  purposes  which 
are  against  public  policy  is  unlawfol  to  the 
extent  contended  for.  In  Baus.  on  Grimes, 
Ed.  by  Greaves,  voL  ii.  p.  442,  it  is  stated, 
that  a  person  cannot  be  convicted  for 
embezzlement  as  clerk  or  servant  to  a 
society  that  is  illeg^.  The  same  rule  is 
stated  in  Archbold's  Orimirud  Pleading, 
page  412,  and  other  writers.  In  The  King 
T.Hunt  (5),  a  society,  the  members  of  which 
on  admission  had  an  unlawful  oath  admi- 
nistered to  them,  was  held  to  be  withia 
that  rule. 

[CocKBUKN,  C.J. — Have  not  the  legida- 
tore  recognised  societies  established  with 
such  objects  as  these  rules  point  to?] 

The  32  &  33  Vict.  c.  61  has  so  far  de- 
clared such  societies  legal  as  to  extend  the 
protection  of  the  24th  section  of  the 
Friendly  Societies  Act,  1855,  for  the  pun* 
ishment  of  frauds  and  impositions  to  their 
funds ;  but  this  Act  is  only  in  force  for  a 
year,  and  it  is  submitted  is  only  a  tenta- 
tive Act,  and  it  was  evidently  the  impres- 
sion of  the  legislature  that  no  protection 
for  such  fiinds  existed. 

[CocKBUBN,  C.J. — There  may  have  been 
a  misapprehension  of  the  effect  of  Hornby 
y.  Close  (3),  or  Hie  legislature  may  have 
intended  to  give  an  additional  remedy,  and 
did  not  mean  that  such  societies  had  not 
the  ordinary  remedies  at  common  law.] 

The  principle  is  that  our  Courts  will  not 
recognise  or  lend  themselves  to  aid  persons 
who  cannot  come  before  them  with  clean 
hands.  It  is  a  principle  of  public  policy 
and  not  of  favour  to  the  individual — 
Broom's  Legal  Maxims,  3rd  ed.,  p.  663,  and 
upon  such  a  principle  there  can  be  no 
distinction  between  civil  and  criminal  ille- 


"ta 


[CoCKBUEN,  C.J. — ^With  respect  to  the 
objects  of  this  society  being  against  publio 
policy,  it  would  seem  that  the  legislature 
have  afforded  an  answer  to  that  argument 
by  passing  the  32  &  33  Vict.  c.  61.] 

So,  before  the  decision  against  the  bond 
in  Hilton  v.  EckersUy  (2),  the  6  Qeo.  4.  c. 
129  had  made  combinations  to  raise  or 
lower  the  rate  of  wages  and  to  regulate 
the  hours  of  labour  no  longer  punishable, 
unless  accompanied  by  force,  threats,  in- 
timidation, or  molestation. 

(6)  8  Csr.  &  P.  642. 
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[Coc(B0BK,  C.J. — ^Do  you  asy  that  a 
person  would  be  justified  in  ttoaUng  the 
goods  of  this  society  P] 

No.  In  laroenj  it  is  soffioient  to  shew 
the  possession  of  the  prupertj'  stolen,  and 
it  is  nnneoessBiy  to  aocount  for  that  poB> 
session,  and  no  one  has  a  right  to  take 
tram  another  what  is  in  his  possession ; 
bat  in  embezzlement,  the  money  is  in* 
teicepted  befinre  it  gets  into  the  posses* 
sion  of  the  master,  who  has  therefore  to 
shew  that  he  has  a  right  to  ib  which  the 
law  will  recognize.  Under  the  Bailee  Act 
it  is  sabmitted  that  there  could  be  no  con* 
viction  of  the  bailee  if  the  bailment  were 
for  an  unlawful  purpose. 

MoreoYer,  this  society  is  indictable  at 
eommon  law.  Any  conspiracy  to  do  an 
unlawful  act  which  is  contrary  to  public 
policy,  or  eren  io  commit  a  trespass,  is  in> 
dictable.  Forestalling,  regrating  and  en. 
grossing,  which  were  acts  of  the  former 
nature,  were  indictable  at  common  law  as 
weQ  as  by  statute,  and  would  be  so  now 
but  for  7  A  8  Vict.  c.  24.  In  HUton  v. 
Bdcerdty  (2),  Crompton,  J.,  in  delivering 
his  judgment,  p.  53,  said,  tliat  he  thought 
combinations  fike  those  disclosed  in  the 
bond  in  that  case,  were  illegal  and  indict- 
able at  common  law,  as  tending  directly 
to  impede  and  interfere  with  the  tree 
coarse  of  trade.  The  precedents  of  indict- 
ments for  combinations  of  two  or  more 
persons  to  raise  wages  were  all  framed  on 
the  common  law.  And  in  the  judgment 
of  the  Court  of  Exchequer  Chamber  in 
HUton  T.  Uekenley  (2),  the  Court  were 
cai'vfol  to  abstain  from  giving  any  opinion 
whether  such  combinations  were  or  were 
not  criminal  and  punishable.  Soin^oT-n^ 
V.  Close  (3),  the  Court  expressly  and  inten- 
tionally abstained  from  saying  that  such 
rules  having  for  their  object  the  support 
of  men  on  strike  were  not  criminal. 

[CocKBUBH,  C.J.  —  And  carefully  le- 
framed  from  saying  that  they  were  cri- 
minal.] 

/.  0.  Or^ffUs  for  the  prosecution  (Jan. 
29). — It  is  admitted  tlutt  if  this  society 
were  a  criminal  partnership  it  could  not 
enforce  the  law  against  its  members,  which 
is  the  effect  of  The  Queen  v.  Huni  (5) ; 
but  it  is  a  legal  partnership,  with  some  of 
its  rolee,  e.g.  35  and  36,  simply  void  as 
being  in  restraint  of  trade.    Tne  contract 

K>w  Souai,  89.— Mao.  Ct». 


is  divisible,  and  the  Court  will  uphold  the 
good,  and  reject  the  bad  part — Ghitty  on 
Contracts,  p.  617, 8th ed., Priee v. <?reen(6). 
Tmumt  V.  EUioU  (7),  shews  that  A.  re- 
ceiving money  to  the  use  of  B.,  on  an  ille* 
gal  contract  between  B.  and  C,  cannot 
set  np  the  fllegalit^  as  a  defence  to  B.'s 
action  for  money  had  and  received.  In 
Sharp  V.  Taylor  (8)  it  was  held,  in  the 
Court  of  Chancery,  that  one  of  two 
partners  who  had  possessed  himself  of  the 
property  of  the  firm,  could  not  be  aUowed 
to  retain  it  by  merely  shewing  that,  in 
realizing  it,  some  provision  of  some  Act 
of  Parliament  had  been  violated.  This 
society  was  not  registered  as  a  Friendly 
Society,  nor  was  a  copy  of  its  rules  de- 
posited with  the  registrar;  it  cannot  there- 
fore be  brought  directly  within  section  44 
of  18  &  19  Vict.  c.  63.  But  32  &  33  Vict, 
e.  61  shews  the  feeling  of  the  legislature. 
[He  was  then  stopped.] 

F.  T.  Streeten  in  reply. — The  cases  cited 
on  the  other  side  were  cases  of  illegality 
in  the  transactions,  not  illegality  in  the 
constitution  of^  the  societieB.  This  is  a 
criminally  illegal  association. 

[Byles,  J.— Does  not  the  32  A  33  Vict, 
c.  61.  assame  that  these  rules  in  restraint 
of  trade  are  unlawAil  but  not  criminal  P] 

That  Act  expressly  applies  only  to 
societies  having  rules  as  to  ihe  terms  of 
employment. 

[CocKBUBN,  C.J. — It  does  not  say  they 
must  register,  and  the  omission  is  an  argu- 
ment that  they  should  have  the  benefit 
whether  registered  or  not.  If  yoa  are 
right,  a  society  might  be  entitled  to  prose- 
cute one  of  their  members  before  justices, 
and  yet  could  not  indict  him  at  the  assizes, 
and  would  themselves  be  liable  to  be  in- 
dicted.] 

One  person  may  lawfully  hiss  at  a 
theatre,  but  if  several  go  by  agreement 
with  the  intention  and  n>r  the  purpose  of 
>ii«iriTig  and  so  condemning  the  perform- 
ance, they  are  guilty  of  unlawful  con- 
spiracy, and  indictable  at  common  law— 
per  Lord  Mansfield,  C.J.,  in  Clifford  v. 
Brandon  (9). 

(6)  16  Uee.  &  W.  346;  a.c  IS  Law  J.  Bep. 
(if.8.)  Ezch.  108. 

(7)  1  Bos.  &  P.  8. 

(8)  2  Phillips  801. 
.  (9)  2  Ounpb.  868. 
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[CocrantN,  C.J. — ^Against  ihat  case  my 
sense  of  jnstioe  has  always  revolted.] 

In  4  Wentworth's  Pleading,  p.  100,  there  ia 
a  precedent  of  an  indictment  for  oonspiiacr 
against  journeymen  leather-dressers,  which 
■hews  that  this  society  is  indictable.  Bai 
even  if  this  association  be  not  criminal,  it 
ia  sufficient  tiiat  it  could  not  maintain  an 
action  against  a  member  for  money  re- 
oeived.  The  very  moneys  alleged  to  have 
been  embezzled  by  the  prisoner  may  have 
been  appropriated  to  ilie  illegal  puiposes 
of  the  Bociel^. 

CoCKBCBN,  C.J.  —  It  is  not  necessary 
to  determine  how  &ir  the  criminality  of  an 
association  formed  for  criminal  purposes 
would  affect  its  title  to  property.  TheEre 
is  nothing  which  can  be  held  criminal  in 
the  oonshtntion  or  purposes  of  this  society. 
The  primary  purposes  indeed  were  eiai- 
nently  laudable;  it  was  originally  a  friendly 
flociefy,  though  not  registered  as  such. 
But  there  were  one  or  two  of  its  rules, 
with  reference  to  employment  and  the 
rate  of  wages,  which  were  designed  to 
further  the  purposes  of  a  trades  union. 
According  to  Farrer  v.  Close  (4),  and 
HiUon  V.  Eckersley  (2)  in  the  Exchequer 
Chamber,  these  purposes  would  be  illegal, 
and  these  particular  rules,  as  being  in 
restraint  of  trade,  would  be  void,  but 
the  Court  abstained  from  saying  that 
they  were  criminal  It  does  not  fol- 
low because  rules  may  be  against  pnblio 
policy  that  they  are  therefore  criminaL 
The  main  purposes  of  a  society  must  be 
criminal  before  the  question  of  oriminaliij 
could  arise.  I  entertain  no  doubt  about  this 
case.  The  last  Act,  32  <fe  33  Vict.  c.  61,  says 
that  associations  having  roles,  which  as 
being  in  restraint  of  trt^e  are  void,  shall 
have  the  advantage  of  the  18  &  19  Vict. 
0.63.  It  was  argued  that  the  32  dc  33  Vict. 
0,  61  has  reference  only  to  registered  socie- 
ties ;  but  even  if  this  were  so,  it  is  equally 
an  indication  of  the  intention  of  the  legis- 
lature that  such  societies  as  the  present 
shall  not  have  a  defective  title  to  property. 
It  is  a  declaration  by  the  legislature  that 
such  societies  are  not  criminal,  because 
we  cannot  suppose  that  the  legislature 
would  say  a  criminal  society  should  have 
those  advantages.  There  could  be  nothing 
more  prsposterons  than  that  this  society 


dioold  be  aUe  to  prosecute  before  jostioes, 
and  yet  not  able  to  indict  at  the  assizes. 
There  is  a  dear  declaration  bv  the  legisla- 
ture tliat  saoh  a  socieiy  as  tins  shall  have 
no  defect  in  its  title  to  property. 

Btles,  J. — The  objects  of  this  sodcrfy 
may  be  unlawful  in  ibe  sense  that  some  of 
the  mles  are  void,  but  th^  are  not  crimi- 
nal. I  agree  with  all  ihat  my  Lord  has 
said  as  to  the  effect  <^  the  last  statute. 

KiATmo,  J. — ^The  only  illegality  is  that 
two  of  the  rules  are  in  restraint  of  trade, 
and  could  not  be  enforced.  Is  that  a 
criminal  illegality  which  would  deprive 
the  society's  funds  of  the  protection  df  the 
law,  that  is,  from  being  plundered?  I 
think  not.  Even  if  the  last  statute  were 
confined  to  sooietiee  registered  as  friendly 
societies,  yet  it  is  a  dear  indication  of  the 
intention  of  the  l^slature,  that  tbe  mere 
fiu;t  of  some  of  its  rules  being  in  restraint 
of  trade  shall  not  deprive  a  sodeiy  of  the 
protection  of  the  criminal  law.  Mr. 
Streeten  argued  that  the  members  of  this 
society  would  be  indictable  at  Common 
Law.  It  seems  to  me,  in  the  absence  of 
authority,  that  they  would  not.  He  could 
not  give  an  instance  of  such  an  indict- 
ment, and  I  cannot  think  that  it  would  lie. 
It  is  dear  that  the  purpose  of  the  legisla- 
ture was  to  protect  ibese  societies  where 
not  conducted  with  violence  and  intimida- 
tion. I  agree  with  my  Lord  as  to  the 
effect  of  the  last  statute. 

PiQOTT,  B. — The  l^islatnre  in  the  last 
statute  recognises  the  right  of  property  in 
these  societies,  and  that  makes  an  end  of 
the  case. 

Cleasbt,  B.,  oonoorred. 

OonvieUon  affirmed. 

Attornejrs  —  Uiller  Corbett,  Kiddemunater,  for 
prosecation;  Heniy  Saonden,  Jonr.,  Kidder- 
minater,  for  prisoner. 


.} 


THE  QnSSN  V.   TBXSCn.* 


[CROWN  CASE  RESERVED.] 
1870. 
Jan.  22. 

Forgery  —  AeqtUttance  or  receipt  for 
wumey— 24  ^  25  Vict.  c.  98.  t.  23— Clear, 
once  ticket — Friendly  Sooiety. 

A  friendly  society  had  hrcmches  in  vati- 
ou»  towns.     A  member  belonging  to  one 

*  Oorun  Coekbom,  C.J.,  BjIm,  J.,  KeatiDg,  }., 
Figott,  B.,  and  Cleasbj,  B. 
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hraneh  oould  not  be  reeevoed  into  th«  Gowrt 
tf  another  branch  as  a  dearanee  member 
without  a  doewnent  eaUed  a  "cUaranee" 
eerUfying  that  he  had  paid  aU  the  dves  and 
demands  of  the  branch  to  which  he  belonged, 
amd  authorising  the  other  branch  to  receive 
him: — Held,  that  such  "clearance"  was 
not  <m  acquittance  or  recemt  for  money 
within  section  23  (/  24  $■  25  Viet.  e.  98. 
and  that  a  cowuietian  for  forging  such  a 
document  nuist  be  quashed. 

Gaae  reserved  bj  Lnsh,  J. 

The  indictment  was  framed  on  the  24 
&  25  Vict  c.  98.  8.  23,  for  forging  an  ac- 
quittance or  receipt  for  money  (1). 

The  prisoner  was  secretary  oi  a  friendly 
aodetj,  called  the  Ancient  Order  of 
Foresters,  which  had  branches  in  Tsrions 
towns.  A  member  removing  from  one 
place  to  another,  who  had  paid  all  dnes, 
was  entitled  to  a  document  in  the  form 
hereafter  set  oat,  called  a  "clearance," 
which  admitted  him  to  all  the  privileges 
of  membership  at  any  place  where  a 
branch  of  the  society  existed. 

The  qnalificationB  for  membership  were 
the  payment  of  an  entrance  fee,  a  certain 
time  of  probation,  and  certain  general 
payments  made  at  meetings  of  the  society, 
called  "  Courts."  At  these  Courts,  con- 
stituted by  the  presence  of  the  chief  ranger, 
the  sub-diief  ranger,  the  treasurer,  the 
secretary,  and  two  members  at  the  least, 
the  payments  were  made  to  the  secretary, 
and  by  tiim  handed  over  there  and  then  to 
the  treasurer.  Neither  the  chief  ranger, 
nor  the  sub-chief  ranger,  received  or  was 
responsible  for  any  of  these  payments,  nor 
were  their  signatures  to  a  "clearance" 
understood  as  importing  that  any  money 
had  been  received  by  them  or  either  of 
them;  but  a  "clearance"  without  their 
signatures  would  not  have  been  accepted. 

(1)  24  &  25  Vict,  c  98.  ».  2J.— "  Whoever  shall 
forge  or  alter,  dispoee  of,  or  put  off,  knowing  the 
Bune  to  be  forged  or  altered,  any  nndert^ng 
...  or  aeoountable  receipt,  acquittance  or 
receipt  fiw  money,  or  for  goods  .  .  .  with 
intent  in  any  of  the  caaee  aforeeaid  to  defraud, 
■liall  be  gnil^  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  leas  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  withoat  hard  labour,  and  with  or  without 
■oUtaiy  confinement" 


Edward  Cragg,  a  member  of  the  society, 
was  entitled  to  a  "clearance,"  but  the 
money  he  had  paid  had  not  been  accounted 
for  by  the  prisoner  to  the  treasurer. 

The  prisoner  sent  to  Gragg  a  "clear- 
ance," of  which  -the  following  is  a  copy, 
and  to  which  he  forged  the  names  of  the 
chief  and  the  sub-chief  rangers  : — 
"  Ancient  Order  of  Foresters  FHendly  Society. 
"Member's  Clearance. 

"  Anthorised  form  pursuant  to  general  law. 

"  Saml.  Shawoross,  per.  sec. 
"  Court  Painters,  No.  4,076,  of  the  Leeds 
district,  held  at  the  Hitrewood  Arms,  Hare- 
wood  Street,  in  Leeds,  in  the  county  of  York. 
"  To  all  whom  it  may  concern. 
"  These  are  to  certify, 
"That    the    bearer    hereof^    Brother 
Edward  Cragg,   a    married    man,    now 
^ed  26  years,  by  trade  a  painteo',  was 
admitted  a  member  of  the  above  Court,  on 
tho'  25th  day  of  June,  1864,  and  has  paid 
all  dues  and  demands  up  to  the  29th  day 
of  A^ust,  1868. 

"  We  thereibre  hereby  authorise  any 
Court  of  the  order  to  accept  the  said 
brother  as  a  clearance  member,  subject  to 
the  conditions  expressed  in  the  general 
laws  to  which,  so  £eu:  as  they  may  apply 
to  the  above  Court,  we  undertake  to  con- 
form. 

"  In  witness  whereof  we  have,  by  order 
of  the  Court,  and  in  its  behalf  subscribed 
our  hand  and  aflbed  the  seal  of  the  Court. 
"  Thomas  Maw,  Chief  Ranger, 
"  John  Doyle,  Sub-chief  Rang^, 
"  G«orge  French,  Secretary. 
"  Caution. — The  member  to  whom  this 
clearance  is  granted  must  throw  it  into 
some  legal  Court  within   two  calendar 
months  frwm  the  time  of  drawing  the 
same,  and  should  it  be  refosed  by  any 
Court  it  must  be  returned  to  the  Court 
which  granted  it  within   one    calendar 
month,  or  the  member  will  become  sus- 
spended.  See  General  Laws,  92, 93,  94,  96. 
"  We,  the  undersigned,  declare  that  this 
is  the  document  presented  to  this  Court, 
No.  1,567,  by  Brother  Cragg,  oui  October 
26th,  1868. 

»  William  Tranter,  C.R., 
"  Nathaniel  Powell,  S.C.R., 
"  Thomas  Bates,  Secretaiy. 
"  Court  1,567. 
"  May  24, 1868." 
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The  question  for  the  opinion  of  the 
Court  is,  whether  the  above  document  is 
an  acquittance  or  receipt  for  money  within 
the  meaning  of  the  statute  P 

No  counsel  appeared. 

Per  Curiam.  —  The  question  in  this 
case  is  whether  the  document  set  out  in 
the  case  is  an  acquittance  or  receipt  for 
money  within  the  23rd  section  of  the  24th 
&  26th  Vict.  c.  98.  We  are  of  opinion 
that  <  it  is  not,  and  therefore  this  conviction 
must  be  quashed.  The  prisoner  was  a 
member  of  a  friendly  society,  called  the 
Ancient  Order  of  Foresters,  which  had 
branches  in  various  towns.  A  member  of 
one  branch  removing  to  a  place  where 
tmother  branch  held  its  Court,  would  not  be 
received  into  such  other  branch  without  a 
clearance  shewing  that  he  had  paid  all 
dues  and  demands  of  the  branch  from 
whence  he  came.  The  prisoner  was  secre- 
tary of  the  society,  and  had  received  from 
a  member  all  the  fees  due  to  his  branch, 
and  the  member  thereupon  became  en- 
titled to  a  clearance.  The  prisoner  ought 
to  have  paid  such  moneys  over  to  the 
treasurer  of  the  society,  but  did  not  do  so, 
and  sent  nevertheless  to  the  member  his 
clearance.  To  this  clearance  the  prisoner 
forged  the  signatures  of  the  chief  ranger 
and  sub-chief  ranger  of  the  society,  because 
without  such  signatures  the  clearance 
would  not  have  been  accepted.  The  pri- 
soner was  indicted  for  forging  this  docu- 
ment, as  being  an  acquit^nce  or  receipt 
for  money  under  the  above  statute,  but  we 
think  it  is  rather  a  certificate  certifying 
that  a  member  has  paid  up  his  dues,  and  an 
authority  to  another  Court  to  accept  the 
brother  as  a  clearance  member,  and  cannot 
be  treated  as  an  acquittance  or  receipt  for 
money  within  the  statute. 

Conviction  qtuisheeL. 


[CBOWN  CASE  BESEBVKD.] 
1870.     1 
Jan.  22,    f 


BXOmi.  V.   PXBKEB.* 


Evidence  —  Depositions  of  person  de- 
ceased, or  80  ill  as  not  to  he  able  to  travel — 
Signature  of  Justices — 11  ^  12  Vict.  c.  42. 
».  17 — Indictment — Surplusage. 

By  the  11  ^  12  Viet.  c.  42.  s.  17.  <Ae  de. 

positions  of  the  witnesses  produced  on  the 
examination  before  justices  against  a  person 
charged  with  an  indictable  offence,  "  shall  he 
read  over  to,  and  signed  respectively  by,  the 
witnesses,"  and  "shall  be  signed  also  by  the 
justice  or  justices  taking  the  samie;"  and  if, 
upon  the  trial  of  the  person  accused,  it  shall 
he  proved  that  any  person  whose  deposUion 
shall  have  been  taken  as  aforesaid  is  dead, 
or  so  HI  as  not  to  be  able  to  travel,  then 
(after  proof  of  certain  matters'),  "  if  such  do- 
position  pwrport  to  be  signed  by  the  justice 
by  or  before  whom  the  same  purports  to  have 
been  taken,  it  shall  he  lawful  to  read  such 
deposition  in  evidence  in  such  prosecution, 
unless  it  shall  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justice  pur- 
porting to  sign  the  same."  By  the  schedule 
(If)  to  the  Act,  the  caption  runs,  "  the  exa- 
mination of  C.  D.  and  E.  F.  taken,  ^c." 
And  the  conclusion  is,  "  the  ahove  deposi- 
tions of  0.  D.  and  E.  F.  were  taken  and 

(_swom)  before  me  at on  the  day  and 

year  first  above  mentioned.  On  the  trial  of 
a  person  committed  by  justices  under  the 
above  section,  a  deposition  of  a  deceased  wit- 
ness appeared  to  be  the  second  of  four  depo- 
sitions mode  at  the  same  hearing,  all  of 
which  were  pinned  together,  each  occupying 
more  than  one  piece  of  paper.  The  justices 
had  not  signed  either  of  the  sheets  on  which 
the  deposUwns  were  written,  except  the  last, 
and  that  sheet  did  not  contain  any  part  of 
the  deposition  in  question,  but  their  signa- 
tures were  appended  at  the  end  of  the  last 
deposition  to  a  statement  in  the  form  copied 
from  schedule  Mi  "  The  above  depositions 
(naming  the  several  witnesses,  and  amongst 
them  the  deceased)  were  taken  and  sworn 
before  us  at,  Sfc. :  " — Held,  that  such  deposi- 
tion  was  properly  received  in  evidence,  and 
that  it  is  not  necessary  that  the  sharpie  depo- 
sition of  each  witness  should  be  signed  by  the 

*  Coram  Cockburn,  C.J.,  Byles,  J.,  Kefttigg,  J„ 
Figott,  B.,  and  Cleaaby,  B. 
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jutUeet,  btU  thai  ii  is  tuffieient  if  the  depo- 
sitions are  signed  as  a  body  by  the  justices, 
aeeording  to  the  condusion  of  schedule  M  to 
the  act. 

The  tndAetmeni  charged  the  prisoner  with 
the  offence  of  making  a  fdUe  declaration  be- 
fore  a  justice,  thai  he  had  lost  a  pawnbroker's 
ticket,  "whereas  in  truth  and  in  fact  he  had 
not  lost  the  said  tidcet,  but  had  sold,  lent,  or 
deposited  it,  as  a  security  to  one  8.  0.,  SfV. :" 
— ^Held,  that  the  aUegaHon  "but  had  sold, 
lent,  or  deposited  it,  ^.,"  did  not  render  the 
indicim«Ht  ambiguous  or  uncertain,  but  was 
pure  surplusage,  which  might  be  rejected 
and  need  not  be  proved. 

3%«  Queen  v.  Bichards  (5)  overruled. 

Case  reserved  by  Lush,  J. 

The  prisoner  wbs  ooiiTicted  on  an  in. 
dictment  whidi  was  in  the  foUawing 
lown:-^ 

VortkumberUmd  to  wit — ^The  jnron  for  (niT  Lady 
the  Queen  on  their  oeth  present  that  William 
Fkrker  did,  <ai  the  sixth  day  of  April,  aj>.  1869, 
at  the  panah  of  Tynemonth,  in  the  borough  of 
Tynemonth,  in  the  county  of  Northumberland, 
vilfolly  and  corruptly  make  a  false  declaration 
before  John  Byiom  Bramwell,  Esquire,  one  of 
Her  M^est/s  justices  of  the  peace  for  the  said 
borough  of  T^rBsmonth,  that  he  the  said  William 
Fariier  had  lost  a  certain  note  or  memorandum 
being  a  pawnbroker's  ticket.  Whereas  in  truth 
and  in  fact  he  had  not  lost  the  said  ticket,  but  had 
sold,  lent,  or  deposited  it  as  a  secoritr  to  one  James 
Carter,  as  he  Ue  said  William  Parker  well  knew 
at  the  time  he  made  the  said  false  declaration, 
■gainst  the  form  of  the  statute  in  such  case  made 
and  prorided. 
Miademeanor  in  making  a  false  declaration. 
(Mr.  Bteayenson.) 

Witnesses, 

James  Carter. 

James  HitcheU. 

Sarah  Frame. 

John  Hewitt,  P.C. 

The  deposition  of  a  deceased  witness 
was  tendered  and  objected  to  on  the 
gronnd  that  it  did  not  purport  to  be 
signed  bj  the  justices  before  whom  it  pnr> 
ported  to  have  been  taken  as  required  by 
the  11 4  12  Vict.  c.  42.  s.  17  (1). 

(1)  "BjM&n  Viet. e.  42.  s.  17.  " In aU cases 

where  any  person  shall  appear  or  shall  be  brought 
befors  any  justice  or  justices  of  the  peace,  charged 
with  an  indictable  ofience,  whether  committed  in 
Tgngljiwl  or  Wales,  or  upon  the  high  seas,  or  on 
land  beyond  the  sea,  or  whether  such  person  ap- 
pear Tuluntaiily  upon  sanrntMis,  or  hare  beep 


The  deposition  in  question  was  the  se- 
cond of  four  depositions  made  at  the  same 
hearing,  all  of  which  were  pinned  tog^her. 
Each  occupied  more  than  one  sheet  of 
paner. 

The  justices  did  not  sign  either  of  the 
sheets  on  which  the  depositions  were  writ- 
ten, except  the  last  (that  sheet  not  con- 
taining any  part  of  the  depositions  in 
question),  and  their  signature  was  ap- 
pended at  the  end  of  the  last  deposition  to 
a  statement  in  the  following  form,  c^ied 
from  schedule  M  (2)  of  the  11  St  12  Yiot 

apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such 
justice  or  justices  before  he  or  they  shall  commit 
such  accused  person  to  prison  for  trial,  or  befora 
he  or  they  shall  admit  nim  to  bail,  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced 
against  him,  take  the  statement  (M)  on  oath,  or 
affirmation  of  those  who  shall  know  the  facts  and 
circumstances  of  the  case,  and  shall  put  the  same 
into  writing,  and  such  depositions  shall  be  read 
orer  to,  and  signed  respectively  by,  the  witnesses 
who  shall  hare  been  so  examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the 
same ;  and  the  justice  or  justices  befora  whom 
any  such  witness  sh^  appear  to  be  examined  as 
aforesaid,  shall,  before  such  witness  is  examined, 
administer  to  such  witness  the  usual  oath  or  affir- 
mation, which  such  justice  or  justices  shall  hare 
Aill  power  and  authority  to  do.  And  if  upon  the 
trial  of  the  person  so  accused  as  first  aforesaid,  it 
shall  be  prored  by  the  oath  or  affirmation  of  any 
credible  witness,  that  any  person  whose  deposition 
shall  hare  been  taken  as  aforesaid,  is  dead,  or  so 
ill  as  not  to  be  able  to  travel,  and  if  also  it  be 
proved  that  such  deposition  was  taken  in  the  pre- 
sence of  the  person  so  accused,  and  that  he  or  his 
counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  such  deposition 
purport  to  be  signed  by  the  justice  by  or  before 
whom  the  same  purports  to  nave  been  taken,  it 
shall  be  lawfiil  to  read  such  deposition  as  evidence 
in  such  prosecution  without  further  proof  thereof, 
unless  it  shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign 
the  same." 

(2)  SCHKDVU  (M). 

_,      .,  "1     The  examination  of  [D.  of 

lb  wit.  J  f,u^er]  and  R  F.  of  labourer], 

taken  on  [oath]  this  day  of  ,  in  the 

fear  of  our  Loni,  at  in  the  said 

county],  in  the  preeenoe  and  hearing  of  A.  B.,  who 
IS  charged  this  day  before  [me]  for  that  he  the  said 
A.B.,  on  at  [&c,  describing  the 

offence  as  in  a  warrant  of  commitment].  This  de- 
ponent CD.  on  his  [oath]  saith  as  follows  [&c.]  : 
[stating  the  deposition  of  the  witness  as  nearly  as 
possible  in  the  words  he  uses.    When  his  deposi- 
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C.42.  "  The  above  depositions  of^"  naming 
the  several  witnesses,  and  amongst  them 
the  deceased,  "  were  taken  and  sworn  be- 
fore us  at,  dec.,"  according  to  the  form  in 
the  schedule. 

I  allowed  the  deposition  to  be  read,  sub- 
ject to  the  opinion  of  this  Court  on  its  ad- 
missibility. 

It  was  objected,  after  the  jury  were 
sworn  and  charged,  that  the  indict- 
ment was  bad  for  uncertainty,  as  it  alleged 
in  the  alternative  that  the  prisoner  "  had 
sold,  lent,  or  deposited  it."  I  overruled 
the  objection,  but  as  I  meant  to  reserve 
the  other  point,  I  also  reserved  this  for  the 
opinion  of  the  Court  (see  1  C.  &  E.  243). 

If  the  deposition  ought  not  to  have  been 
received,  or  if  the  indictment  is  bad,  the 
conviction  is  to  be  quashed. 

Oreenhow,  for  the  prisoner. — The  depo- 
sitions ought  not  to  have  been  admitted  in 
evidence,  on  the  ground  that  the  separate 
deposition  of  each  witness  was  not  signed 
by  the  justice  before  whom  they  were 
taken,  at  the  end  of  each  such  deposition 
respectively.  He  referred  to  Begina  v. 
Osborne  (8),  Begina  v.  Lee  (4),  Begina  v. 
Bickards  (5),  Begina  v.  France  (6),  Begina 
V.  Johnson  (7),  and  Begina  v.  Young  (8). 

It  is  also  objected  that  the  indictment 
was  bad,  on  the  ground  that  the  descrip- 
tion of  the  o£Eence  being  in  the  alternative 
was  uncertain,  and  embarrassed  the  pri- 
soner in  his  defence.  Even  the  allegation 
charges  the  offence  in  the  disjunctive,  and 
is  therefore  bad  (9).  Evenif  the  allega- 
tion is  surplusage,  it  must  be  accurately 
stated,  or  the  indictment  is  bad. 

[CocKBCEN,  C.J. — But  here  the  surplus- 
age was  not  matter  touching  the  substance 
of,  or  ingredient  in,  the  offence,  but  was 
in  respect  of  something  subsequent  to  the 
substance.] 

tion  U  complete  let  him  sign  it].  And  this  depo- 
nent K  F.,  upon  his  oath  eaith  as  follows  [&c.]. 
The  above  depositions  of  C.  D.  and  E.  F.  were 
taken  and  [swom]  before  me  at  on  the 

day  and  year  first  above  mentioned. 

(8)  8  Car.  &  P.  118. 
(4)  4  Fost.  &  F.  68. 
(fi)  6  Fost  &  F.  860. 

(6)  2  Moo.  &  R.  207. 

(7)  2  Car.  &  K.  864. 
(R)  3  Car.  &  K.  166. 

(9)  Aicbb.  Cr.  PI.  16th  ed.  p.  48. 


CocKBUBN,  C.J. — I  am  of  opinion  that 
the  other  conviction  must  be  affirmed,  and 
that  both  objections  fail.  With  respect  to 
the  admissibility  of  the  depositions  :  in  Be- 
gina  v.  Young  (8),  tried  before  Mr.  G^reaves, 
with  whose  decision  Mr.  J.  Williams  con- 
cniTed,  and  ini2«^'»ay.  Lee  (4),  the  deposi- 
tions were  signed  as  here,  and  held 
admissible.  In  Be^na  v.  Bic^rti*  (5),  tried 
before  me,  the  same  question  presented 
itself,  but  my  attention  was  tihien  only 
called  to  the  17th  section  of  the  statute, 
and  not  to  the  schedule.  Afterwards, 
upon  Mr.  Oke,  the  clerk  to  the  Lord 
Mayor,  calling  my  attention  to  the  form 
and  language  of  the  schedule,  and  reading 
the  two  together,  I  thought  that,  inasmuch 
as  the  section  of  the  statute  left  the  matter 
in  doubt  by  the  omission  of  the  word  "  re- 
spectively, "  which  had  been  osed  in  refe- 
rence to  the  signatures  of  the  witnesses, 
when  it  came  to  speak  of  the  magistrate's 
signature,  and  the  schedule  makes  the 
magistrate  certify  by  his  signature  at  the 
end  of  the  depositions,  that  the  "above 
depositions,"  in  the  plural  number,  were 
taken  before  him,  it  seemed  to  me  to  be 
plain  that  the  legislature  did  not  intend 
to  exact  from  magistrates  their  signature 
to  each  deposition,  but  only  to  the  deposi- 
tions as  a  body.  And  I  accordingly  wrote 
to  Mr.  Oke  to  say  that  I  did  not  intend  on 
a  future  occasion  to  abide  by  the  decision 
Ihadgivenini2e^nay.J2u;^r(2«  (5).  And 
I  still  think,  that  it  is  sufficient  for  the  de- 
positions to  be  signed  according  to  the 
form  given  in  the  schedule.  In  this  case 
the  depositions  were  signed  in  that  man- 
ner, and  I  therefore  think  they  were  ad- 
missible. With  respect  to  the  second 
objection,  I  think  that  the  words  objected 
to  were  pure  and  simple  surplusage.  The 
offence  charged  in  the  indictment  was  that 
the  prisoner  made  a  false  declaration  that 
he  had  lost  the  pawnbroker's  ticket,  and 
the  words  objected  to  were  a  mere  state- 
ment of  evidence,  and  not  part  of  the  de- 
scription of  the  offence,  nor  an  essential 
ingredient  in  the  offence,  and  therefore  I 
think  immaterial,  and  the  objection  made 
ought  not  to  prevail. 

Byles,  J. — I  think  these  depositions 
purported  to  be  signed  by  Hhe  justices 
before  whom  they  purported  to  be  taken, 
in  the  manner  required  by  the  act.     The 
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different  sheets  appear  to  have  been  at- 
tached together  at  the  time  of  the  signa- 
tore,  and  it  can  make  no  difference  whether 
they  were  attached  bj  a  pin  or  in  any 
other  way,  as  to  the  continniiy  of  the  piece 
of  paper.  Aa  to  the  second  objection,  it 
is  necessary  to  state  in  the  indictment 
what  the  declaration  was,  and  that  it  was 
&lse,  but  it  cannot  be  necessary  to  allege 
further,  how  the  declarant  had  disposed  of 
the  ticket,  for  that  is  to  ask  the  prosecutor 
to  state  what  in  all  probability  he  cannot 
know. 

Keatdto,  J.,  PiooTT,  B.,  and  Cleasbt, 
oancaired. 

OonvicHon  affirmed. 
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WiM  and  Beerhouse  Act,  1869,  32  ^ 
S3  Vict.  e.  27.  $.  17—11^  12  Vict.  c.  40. 
».  2 — Beerhoute — Second  Offence — Befunng 
to  admit  Coiuiable — Keying  House  open 
during  prohibited  hours  on  Sunday. 

In  the  month  of  August,  1869,  and  after 
the  passing  of  the  32  ^  33  Vict.  e.  27, 
8.,  a  beerhoute  keeper,  was  convicted  for 
keeping  her  house  open  for  the  sale  of  beer 
on  Sunday,  before  half-past  12  o'cfoci;  in 
the  day  time.  On  the  6th  October,  1869, 
the  wot  convicted  for  refneing  to  admit  a 
eonttahle  to  her  premises : — Held,  that  the 
justices  had  power,  under  s.  17  of  32  A-  33 
Viet.  e.  27,  to  treat  this  at  a  second  offence, 
and  under  4^5  Will.  4.  c.  85.  «.  7,  to 
order  that  S.  should  be  disqualified  from 
teUing  beer,  ^c,  by  reta^,  for  the  space  of 
tow  years. 

This  was  an  application  for  a  role  nisi, 
calling  on  two  justices  of  Cheshire  to  shew 
caose  why  a  writ  of  certiorari  should  not 
issue  to  bring  up  a  conviction  made  by 
them,  on  the  6th  October  last,  against 
Margaret  Short,  a  person  licensed  to  sell 
beer,  for  refusing  to  admit  a  constable  to 
her  prranises.  The  justices  adjudged  that 
she  should  be  disqualified  from  sellmg  beer, 
ale,  Ac.,  for  two  years.     The  conviction 


did  not  shew  any  previons  offence  of  the 
same  kind,  but  it  recited  four  other  pre- 
vious  convictions  for  other  offences,  one  of 
which  was  since  the  passing  of  "  The  Wine 
and  Beerhouse  Act,  1869  "  (32  &  33  Vict, 
e.  27),  and  was  for  keeping  the  house  open 
for  the  sale  of  beer  on  Sunday,  before  half- 
past  twelve  o'clock  at  noon,  but  the  other 
three  convictions  were  previous  to  the 
passing  of  the  last  mentioned  Act.  It  ap- 
peared firom  the  affidavits  that  she  had 
never  been  previously  convicted  of  the 
offence  of  refiising  to  admit  a  constable 
into  her  house,  or  of  any  of  the  offences 
enumerated  in  the  first  part  of  the  17th 
section  of  The  Wine  and  Beerhouse  Act, 
1869,  since  the  passing  of  that  Act. 

/.  Paterson,  in  support  of  the  applica- 
tion. The  justices  conceived  that  they 
had  a  right,  under  4  &  6  Will.  4.  c.  85.  s. 
7,  to  order  that  Margaret  Short  should  be 
disqualified  for  two  years,  but  this  is  not 
so  (1).  The  conviction  does  not  shew 
any  first  offence  which  could  give  them  any 
such  power,  and  it  appears  firom  the  affi- 
davits that  there  was  none.  But  it  will  be 
said  that  by  reason  of  the  17th  section  of 
The  Wine  and  Beerhouse  Act,  1869,  the 
keeping  of  the  house  open  on   Sunday 

(1)  Statute  4  &  6  WiU.  4.  c.  86.  s.  7.  "That 
it  shall  be  lawfol  for  all  constables  ancl  ofi&cen  of 
police,  and  they  are  hereby  anthorised  and  em- 
powered, to  enter  into  all  honses  which  are  or  shall 
be  licensed  to  sell  beer  or  spirituous  liquors  to  be 
ooDsumed  upon  the  premises,  when  and  so  often  as 
tnch  constables  and  officers  shall  think  proper ; 
and  if  any  person  having  such  license  as  aforesaid, 
or  any  servant  or  other  person  in  his  employ  or  by 
his  direction,  shall  refose  to  admit,  or  shall  not 
admit  such  constable  or  officer  of  police  into  such 
house  or  upon  such  premises,  such  person  having 
such  license,  shall,  for  the  first  offence,  forfeit  and 
pay  any  sum  not  exceeding  five  pounds,  together 
with  the  costs  of  the  conviction,  to  be  recovered 
within  twenty  days  next  after  that  on  which  such 
offence  was  committed,  before  one  or  more  justices 
of  the  peace ;  and  it  shall  be  lawful  for  any  two  or 
more  justices,  before  whom  any  such  person  shall 
be  convicted  of  such  offence  for  the  second  time,  to 
adjudge  (if  they  shall  so  think  fit)  that  such  offen- 
der shall'  be  disqualified  fi«m  selling  beer,  ale, 
porter,  cyder,  or  peny,  by  retail,  for  the  space  of 
two  years  next  after  such  conviction,  or  for  such 
shorter  space  of  time  as  they  may  think  proper." 
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became  a  second  offence ;  but  that  again 
is  an  error;  for  the  keeping  the  house  so 
open  is  not  an  offence  against  the  tenor 
or  conditions  of  a  license  granted  to  Mar- 
garet Short  under  any  of  the  recited  acts, 
or  an  offence  for  which  a  penalty  is  im. 
posed  bj  any  of  said  recited  acts  (2). 

[Blackbdbn,  J. — ^Is  not  the  keeping  of 
the  house  open  during  the  prohibited  hours 
an  offence  against  the  tenor  or  conditions 
of  the  license  granted  under  any  of  the  re* 
cited  Acts  ?] 

No,  it  was  an  offence  under  3  <fe  4  Vict, 
c.  61.  8. 15,  but  that  part  of  that  Act  is  re- 
pealed by  11  <fc  12  Vict.  c.  49.  s.  2,  and  a 
new  enactment  is  provided  with  reference 
to  this  subject  under  the  4th  section. 

[Blackbdrn,  J. — But  is  it  not  equally 
an  offence  against  the  tenor  of  the  license, 
though  it  may  now  be  only  punishable 
under  11  A 12  Vict.  c.  49  ?] 

No,  it  is  now  a  substantive  offence  with 
a  higher  penalty,  and  with  an  alteration  in 
tiie  hours.  See  Begtna  v.  Whiteley  (3). 
The  Wine  and  Beerhouse  Act,  1869,  re- 
cites several  Beerhouse  Acts,  but  not  the 
11  &  12  Vict.  c.  49,  under  which  the  offence 
is  punishable. 

The  Court  granted  a  role  nisi,  against 
which 

0.  Tayhr  shewed  cause  in  the  first  in- 
stance. The  justices  had  power  to  make 
the  order  complained  of.  It  is  true  that 
there  had  not  been  a  previous  ofifence  of 
refusing  to  admit  a  constable,  but  there 
had  been  one  of  keeping  the  house  open 
within  the  prohibited  hours  on  Sunday. 

(2)  32  &  83  Vict  c.  27.  s.  17.— In  thefoUowing 
euei,  that  is  to  aaj, — 

1.  Where  any  person  is  conTicted  of  an  offence 
against  the  tenor  or  conditions  of  a  license  granted 
to  him  under  any  of  the  said  recited  Acts,  or  of  an 
offence  for  which  a  penalty  is  imposed  by  any  of 
the  said  recited  Acts ; 

2.  Where  any  person  is  convicted  of  an  offence 
against  the  tenor  of  a  license  granted  to  him 
under  the  said  Act  of  the  ninth  year  of  the  reign  of 
King  George  the  Fourth  ; 

If  any  previous  conviction  or  convictions,  since 
the  passing  of  this  Act,  for  any  of  the  said  offences 
be  proved  against  him,  the  offence  of  which  he  is 
last  convicted  shall  be  deemed  to  be  a  second  or 
third  offence,  as  the  case  may  be :  provided  that 
the  said  previous  conviction  or  convictions  did  take 
place  within  the  five  years  next  preceding." 

(3)  3  Hnrl.  &  N.  143. 


That  was  an  offence  which  comes  within 
both  clauses  of  the  17th  section  of  the 
Wine  and  Beerhouse  Act,  1869,  for  although 
the  mode  of  punishment  may  be  supplied 
by  the  11  <fe  12  Vict.  c.  49,  it  is  an  thence 
f^ainst  the  tenor  SLud  effect  of  the  license 
gpranted  under  the  Beerhouse  Acts.  The 
11  &  12  Vict.  o.  49  was,  no  doubt,  pajised 
for  the  purpose  of  regulating  the  sale  of 
beer,  and  other  liquors  on  the  Lord's  Day, 
bat  the  Beerhouse  Acts  had  provided  for 
the  keeping  the  house  open  before  half- 
past  12  o'clock  on  Sundays,  before  the  11 
&  12  Vict.  c.  49  was  passed.  It  is  also 
an  offence  against  the  tenor  of  a  license 
granted  to  her  under  9  Geo.  4.  A  1  WilL 
4.  c.  64 ;  see  the  form  of  license  in  the 
schedule  to  that  Act. 

(He  was  then  stopped.) 

/.  PcUenon  in  support  of  the  rule. — The 
conviction  follows  the  words  of  the  11 
&  12  WilL  4.  c.  49,  which  is  not  one  of  the 
recited  Acts. 

CocKBUBN,  C.J. — The  offence  created  by 
that  statute  is  identical  with  the  things 
which  had  been  prohibited  by  the  licenses. 
It  is  against  the  tenor  and  condition  of 
the  license,  and  the  legislature  framed  the 
1 7th  section  with  the  view  of  meeting  such 
cases.  The  offence  sufficiently  comes 
within  the  description  given  in  that  sec* 
tion. 

Blackbubn,  J. — The  obvious  meaning  is, 
that  if  a  conviction  takes  place  after  the 
commission  of  one  of  a  certain  class  of 
offences  since  the  passing  of  The  Wine 
and  Beerhouse  Act,  1869,  the  offence  of 
which  the  person  is  last  convicted  shall 
be  deemed  a  second  offence,  with  the  con- 
sequences attached  to  the  committing  of  a 
second  offence. 

Mbllob,  J. — I  am  of  the  same  opinion. 
Ride  discharged  with  costs. 


Attorneys — R.  M.  &  F.  Lowe,  agents  for  E.  J. 
£ent,  Liverpool,  for  the  prosecution ;  MaUnson 
&  Carpenter,  agents  for  Bretherton  &  Co., 
Birkenhead,  for  defendant. 
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[IN  THE  COURT  OF  QUIXirS  BENCH.] 

■>    THB   HOBTH    EA8TBRK    RAILWAT 

1870.      I        COMPANT,  ojopdiants,  v.  the 
Jul  26.   f      local  boasd  or  lkacoate, 
J        regpondentt. 

Local  Government  Act,  1858  (21  |-  22 
Yiet.  c.  98),  s.  55 — General  digtrict  Rate — 
BaUvyay  not  constructed  under  Parliamen- 
tary Powers — Load  rateable  upon  reduced 
Scale. 

By  the  Local  GDverwnent  Act,  1858  (21 
tf  22  Viet.  e.  98),  «.  55,  provision  is  made 
for  general  disiriet  rates,  amd  it  it  enacted 
HuU  the  ooeupier  of  land  used  only  at  a 
railway  conttructed  under  the  powers  of  any 
Act  of  P(irliament  for  public  conveyance 
thaU  be  attetted  in  respect  of  the  same  in 
&e  proportion  of  one-fourth  part  only  of 
such  net  amnual  value  thereof: — Held,  that 
a  line  of  railway  which  though  aduaUy 
worked  and  used  under  the  provitiont  of 
different  Acts  of  Parliament,  wot  originally 
eentirueted  by  private  agreement,  without 
any  parliamstUary  powert,  it  not  rateable 
upon  the  reduced  teale,  but  upon  the  fvM 
OHWugl  value. 

Upon  appeal  by  the  North.  Eastern 
Railway  Company  to  the  GFeneral  Quarter 
Seaaionafor  the  coonty  of  Dorham,  against 
an  assessment  for  a  eeneral  distnct  rate, 
made  on  the  27th  of  December,  1867,  by 
tiie  Local  Board  for  the  district  of  LeatL- 
gate,  onder  the  powers  of  "The  Local 
Qovemment  Act,  1858,"  the  following 
&ots  were  stated  In  the  form  of  a  special 
case  for  Uie  opinion  of  the  Coort. 

CASE. 

1.  In  the  year  1834,  by  deed  of  settle- 
ment, dated  Srd  of  February,  1834,  a 
company  called  the  Stanhope  and  Tyne 
Baibvad  Company,  was  established  for 
the  purpose  of  working  certain  limestone 
quarries,  near  Stanhope,  in  tibe  county  of 
Dorbam,  and  certain  coal  mines  in  the 
parish  of  Lanchester,  in  the  same  county, 
called  the  Pontop  and  Medomsley  Col- 
limes,  and  for  the  carriage  of  coals,  lime- 
stone and  other  articles  c^  merchandise, 
along  a  railway  then  in  course  of  formation 
by  the  company,  and  called  tlie  Stanhope 
and  Tyne  Bailroad. 

2.  The  line  of  the  railway  commenced 
Kcw  Sbuss,  39.— Mao.  Ca*. 


at  certain  lime  quarries  in  the  parish  of 
Stanhope,  and  passed  through  a  point 
called  the  Carr  House,  at  Pontop,  and 
&om  thence  to  the  River  Tyne,  in  the 
town  of  South  Shields,  the  whole  length 
of  the  line  being  thirty-five  miles  or  there- 
abonts. 

3.  In  the  year  1834  the  Stanhope  and 
Tyne  Bailroad  Company  completed  the 
construction  of  their  intended  railroad, 
and  it  was  opened  for  use  in  the  month  of 
Septomber  in  that  year.  The  company 
had  no  powers  conferred  upon  them  by 
Act  of  Parliament  to  enable  them  to  con- 
struct the  nulway,  and  it  was  not  by 
virtue  of  any  powers  conferred  by  Act  of 
Parliament  that  the  railway  was  con- 
structed. The  land  upon  which  the  rail- 
way was  constructed  was  not  the  property 
of  the  company  and  the  company  did  not 
obtain  by  purchase  or  otherwise  the  pro- 
perty in  the  land,  nor  had  the  company 
any  right  or  title  to  use  the  same  except 
as  hereinafter  mentioned.  The  company 
before  and  at  the  time  of  the  construction 
of  the  railway  entered  into  agreements 
with  the  owners  of  land  upon  which  the 
railway  was  constructed,  by  which  agree- 
ments, in  consideration  of  half-yearly  pay- 
ments, made  by  the  company  to  &e  owners, 
the  company  obtained  leave  to  use  on  cer- 
tain terms  and  for  certain  periods  the  land 
for  the  purposes  of  the  railway.  The 
whole  of  the  railway  was  constructed  upon 
lands  which  the  company  obtained  leave 
to  use  by  virtue  of  such  agreements 
except  a  portion  within  the  district  of 
Leac^ate,  which  was  constructed  upon 
what  was  then  and  is  used  as  a  pnUio 


4.  The  Stanhope  and  Tyne  Bailroad 
Company,  which  besides  the  railway  also 
constructed  staiths,  with  suitable  ma- 
chinery for  loading  and  unloading  vessels, 
in  the  River  Tyne,  used  the  line  of  rail- 
way for  the  purposes  aforesaid,  and  also 
for  the  conveyance  of  passengers  and 
goods  from  the  month  of  September,  1834, 
down  to  the  year  1839.  In  the  latter  year 
the  company  ceased  to  use  that  portion  of 
the  railway  which  lay  between  Stanhope 
and  Carr  House,  being  a  distance  oi 
eleven  miles  or  thereabouts  (herein  called 
"the  upper  part  of  the  railway"),  but 
down  to  tha  year  1842  oontinoed  to  nss 
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tliat  portjon  of  the  railway  which  lay 
between  Corr  Honse  and  the  Biver  Tyne 
(herein  called  "  the  lower  part  of  the 
railwtnr.") 

5.  On  the  5th  of  February,  1841,  the 
company,  having  become  embarrasged,  was 
under  the  powers  of  the  deed  of  settle- 
ment dissolved,  and  on  13th  of  May,  1842, 
an  Act  was  passed  (5  Vict.  s.  2.  o.  zzvii.) 

The  case  then  set  out  several  sections  of 
this  Act,  by  which  a  company  called  the 
•'  Pontop  and  South  Shields  Railway  "  was 
incorporated  and  the  "  upper  part  of  the 
railway,"  vested  in  this  company,  which 
took  powers  to  purchase  the  land  over 
which  the  line  of  xaU  way  passed,  and  it  was 
declared  that  nothing  in  the  Act  should 
exempt  "the  lower  part  of  the  railway" 
from  the  provisions  of  any  future  general 
Act  relating  to  railways.  In  1844  another 
Act  (7  Vict.  c.  xxvi.)  was  passed  whereby 
the  Pontop  and  South  Shields  Railway 
Company  were  empowered  to  widen  a 
part  of  their  railway  and  to  purchase 
lands  for  that  purpose,  and  in  pursuance  of 
this  and  the  preceding  Act,  the  company, 
from  1842  to  1846,  kept  open  and  regu- 
lated the  lower  part  of  the  railway,  and 
the  staiths  and  works,  and  widened  "the 
lower  part  ot  the  railway."  By  later 
Acts  both  "  the  lower  part  of  the  railway  " 
and  "the  upper  part  of  the  raUway" 
were  vested  in  the  appellants,  and  &om 
the  dates  1841  and  1842,  respectively, 
they  have  been  worked  and  used  for  public 
traffic  under  the  provisions  of  the  several 
Aoto  relating  thereto,  and  subject  to  such 
provisions  of  the  general  statutes  for 
regulating  railways  as  are  applicable 
thereto. 

27.  In  the  year  1866  the  Local  Govern- 
ment Act,  1858  (1),  was  appUed  to  the 

(1)  By  the  Local  Oovernment  Act  1858  (21  & 
22  Vict,  c  98),  s.  65 : — The  general  district  rates 
shall  be  made  and  levied  upon  the  occupier  of  all 
such  kinds  of  property  as  b;  the  laws  in  force  for 
the  time  being  are  or  may  be  assessable  to  any 
iste  for  the  relief  of  the  poor,  and  shall  be  assessed 
upon  the  fall  nett  annual  value  of  such  property 
ascertained  by  the  rate  (if  any)  for  the  relief  of 
the  poor,  made  next  before  the  making  of  the 
asaeasmenta  under  this  Act,  subject,  however,  to 
the  following  exceptions,  regulations,  and  condi- 
tions. .  .  .  The  owner  of  any  tithes,  or  of  any 
tithe  commutation,  rentcharge,  or  the  occupier  of 
any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gatdens,  or 


district  of  Leadgate,  and  on  the  27th  ot 
December,  1867,  the  Local  Board  for  that 
district  made  an  assessment  for  a  General 
District  Rate  upon  the  occupiers  and  other 
parties  liable  by  law  to  be  assessed  thereto. 

28.  Parte  of  "  the  upper  part  of  the 
railway,"  and  of  "  the  lower  part  of  the 
railway,"  and  used  only  as  railways  are 
within  the  district  of  Leadgate. 

29.  In  pursuance  of  the  powers  con- 
tained in  the  Acts  of  Parliament  herein- 
before mentioned,  the  lands  upon  which 
"the  upper  part  of  the  railway"  was 
constructed,  by  virtue  of  agreements  for 
wayleaves,  have  by  various  purchases  by 
private  contract  become  vested  in  the 
appellante.  These  lands  are  exclusively 
used  for  the  purposes  of  the  railway. 

30.  Part  of  the  land  over  which  "  the 
lower  part  of  the  railway  "  passes  in  the 
district  of  Leadgate  is  the  property  of  the 
appellants.  The  remainder  of  such  land 
(with  the  exception  of  a  portion  which 
forms  part  of  a  highway)  is  held  by  the 
appelliuite  under  leases  or  agreements  for 
wayleaves,  as  before  mentioned,  which 
have  been  from  time  to  time  renewed,  and 
under  which  the  appellants  still  pay  half- 
yearly  rente  for  the  use  thereof. 

31.  Since  the  time  when  "the  upper 
part  of  the  railway  "  and  "  the  lower 
part  of  the  railway"  became  vested  in 
the  Wear  Valley  Railway  Company  and 
the  appellante  respectively,  as  herein- 
before steted,  the  Wear  Valley  Railway 
Company  and  the  Stockton  and  Darling- 
ton Railway  Company  and  the  appellante 
respectively,  have  expended  large  sums 
of  money  in  widening,  levelling,  repair- 
ing and  improving  the  same. 

32.  The  appellante  before  and  at  the 
time  of  the  making  of  the  assessment, 
possessed  and  occupied  within  the  district 
of  Leadgate,  houses  used  as  dwelling- 
houses  by  the  railway  company's  manager 
and  servante,  and  a  warehouse. 

33.  In  the  assessment  the  appellante 
were  assessed,  not  only  in  respect  of  the 

nursery  grounds,  sod  the  occupier  of  any  land 
covered  with  water,  or  used  only  as  a  canal  or 
towing  path  for  the  same,  or  as  a  railway  con- 
structed under  the  powers  of  any  Act  of  Parlia- 
ment for  public  conTeyance,  shall  be  assessed  in 
respect  of  the  same  in  the  proportion  of  one-fourth 
part  only  of  such  nett  annual  value  thereof. 
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houses  and  warehonse,  bat  alBo  in  re- 
spect of  the  parts  of  "  the  npper  part  of 
the  raflwaj  "  and  of  "  the  lower  part  of 
the  railway"  which  are  so  within  the 
district  of  Leadgate,  and  used  only  as 
railwajs,  npon  the  inll  nett  annual  value 
thereof.  The  appellants  admit  their  lia- 
biliiy  to  be  so  assessed  in  respect  of  the 
houses  and  warehouse,  but  contend  that 
in  respect  of  the  parts  of  "the  upper 
part  of  the  railway "  and  "  the  lower 
part  of  the  railway  "  which  are  so  within 
the  district  of  Leadgate,  and  used  only  as 
railways  as  aforesaid,  they  are  only  liable 
to  be  assessed  iif  the  proportion  of  one- 
fourth  part  only  of  the  nett  annual  value 
thereof. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  appellants  are  liable 
to  be  assessed  in  respect  of  those  parts  of 
the  upper  part  of  the  railway  and  of  the 
lower  j»art  of  the  railway  which  are  with- 
in the  district  of  Leadgate,  and  used  only 
as  raOwaya,  upon  the  fhll  nett  annual 
value  thereof  in  the  proportion  of  one- 
fourth  part,  or  in  respect  of  any  and  what 
part  of  those  parts. 

Mellish  (Kerttplay  with  him)  for  the 
appellants. — "  Land  used  only  as  a  rail- 
way constructed  under  the  powers  of  an 
Act  of  Parliament,  for  public  convey- 
ance," was  clearly  intended  to  comprise 
all  lines  actually  worked  under  parlia- 
mentary powers,  in  whatever  manner 
they  might  originally  have  been  con- 
structed. The  Court  will  put  a  liberal 
construction  upon  the  words  of  the  excep- 
tion in  8.  55  of  the  Local  Government 
Act,  for  the  general  design  of  this  section 
is  to  mitigate  the  rates  where  land  is  used 
in  a  particular  manner.  And  it  is  sub- 
mitted that  the  words  may  be  read  as 
meaning  "  land  used  in  the  same  manner 
as  a  railway  constructed  under  the  powers 
of  an  Act  of  Parliament." 

Manisty  (Bntce  with  him)  for  the  re- 
spondents.— The  railway  in  question  was 
originally  constructed  by  private  agree- 
ment, and  not  under  parliamentary 
powers.  The  liability  of  tbe  appellants 
to  be  rated  in  respect  of  it  cannot  be 
affected  by  the  provisions  of  Acts  passed 
after  the  constmctiQn  of  the  line.  The 
word  "  constructed  "  is  used  in  contra- 
distinction   to    the  word    "  used  "    and 


must  be  construed  in  its  plain  and  ordin- 
ary sense. 

CocrBUBM,  C.J.  —  In  this  case  I  very 
much  regret  to  be  oblig^  to  come  to  a 
conclusion  adverse  to  Mr.  Mellish,  because 
I  cannot  suppose  that  the  legislature  in- 
tended to  make  a  distinction  between  a 
railway  constructed  by  a  private  company 
and  afterwards  brought  within  the  pro- 
visions of  an  Act  of  Parliament,  and  the 
case  of  a  railway  constructed  in  the 
first  instance  under  the  powers  of  an 
Act  of  Parliament.  I  regret  that  I  can- 
not put  such  a  construction  on  the  Act 
as  I  think  would  meet  the  justice  and 
equity  of  the  case,  and  I  may  go  fiirther 
and  say  that  I  have  no  doubt  that  if  those 
who  passed  this  Act  had  had  the  parti- 
cular case  in  their  mind  they  would,  in  all 
probability,  have  framed  their  language 
difierently,  and  would  have  grant^  the 
same  exemptions  to  a  railway  Uke  the 
present  one  as  they  have  granted  to  rail- 
ways constructed  under  Acts  of  Parlia- 
ment. The  difficulty  I  have  is  this  :  Mr. 
Mellish  asks  us  to  read  the  words  "  or  as 
a  railway  constructed  under  the  powers  of 
an  Act  of  Parliament,  for  public  convey- 
ance," as  if  the  word  "  constructed  "  was 
not  there,  and  to  read  it  thus — "  or  as  a 
railway  used  under  the  powers  of  any  Act, 
or  public  Act,"  whidi  is  exactly  this  case. 
This  is  a  railway  used  as  a  railway  under 
the  powers  of  Acts  of  Parliament  for 
public  conveyance,  and  it  is  proposed 
that  the  awkward  word  "constructed" 
should  be  rejected,  and  considered  as 
omitted.  I  am  of  opinion  that  this  can- 
not be  done.  However  it  may  be  a  sub- 
ject of  regret  that  this  case  should  not 
have  been  provided  for  by  the  legisla- 
ture, the  only  way  in  which  we  can  read 
it  is,  that  the  exemption  is  given  to  land 
used  as  a  railway,  which  railway  has  been 
constructed  under  the  powers  of  Acts  of 
Parliament,  the  term  tised  being,  I  think, 
employed  to  shew  that  the  land  must  be 
still  actually  used  for  the  purpose ;  so  that, 
although  a  railway  may  have  been  con- 
structed under  an  Act,  u  it  has  &llen  into 
disuse,  as  n-e  know  has  been  the  case 
with  several  railways,  the  exemption  will 
no  longer  apply.  We  cannot  read  it  as  if 
it  were  "  used  in  the  same  way  as  a  rail- 
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way  constrncted  nnder  the  powers  of 
an  Act."  We  can  only  read  it  in  the  way 
in  which  I  have  already  referred  to,  "  used 
as  a  railway,  which  railway  has  been  con- 
structed under  the  powers  of  an  Act  of 
Parliament."  I  daresay  this  was  not  what 
the  legislature  meant ;  bat  I  cannot  find 
anything  to  justify  me  in  striking  out  any 
of  the  words  they  have  used,  and  reading 
a  sentence  as  though  they  were  not  there. 
They  must  have  been  put  in  with  some 
object.  We  must  therefore  decide  ad- 
versely to  the  company. 

Mellob,  J. — I  am  of  the  same  opinion. 
We  cannot  read  the  section  as  Mr.  Hel- 
lish desires  us  to  do  without  introdu- 
cing words,  or  rejecting  the  word  "  con- 
structed." I  do  not  feel  at  liberty  to  do 
either,  however  much  I  might  be  inclined 
to  do  so. 

Lush,  J. — I  share  in  the  regfret  ex- 
pressed  bv  my  Lord  Chief  Justice  and  my 
brother  Mellor,  in  being  obliged  to  put 
this  construction  upon  the  Act,  which  I 
cannot  think  that  the  legislature  intended 
to  put.  I  can  only  collect  this  intention 
from  the  language  which  they  have  used. 
I  am  bound  to  put  a  proper  and  reason- 
able construction  upon  every  word,  and  I 
cannot  read  the  section  in  any  other  sense 
than  as  prescribing  two  conditions  as  to 
the  qualification  of  a  railway  to  be  assessed 
at  a  lower  rate :  it  is  to  be  used  as  a  rail- 
way ;  and  secondly,  it  must  have  been  con- 
strncted under  the  powers  of  an  Act  of 
Parliament.  I  cannot  adopt  Mr.  MeUish's 
view  without  rejecting  words,  or  putting 
a  strained  meaning  on  other  words,  whi<£ 
I  do  not  feel  competent  to  do. 

Juigmonifor  the  retpondente. 


Attomtys — ^H«un.  WiUuunioo,  Hill  &  Ca,  agents 
for  Messrs.  SichardsoD,  Quteh  &  Co.,  York,  for 
appellants;  Hessrs.  Fattison,  Wigg  tc  Co., 
agents  for  Ueesrs.  J.  tt  B.  S.  Watson,  New- 
cantU-upon-Tyne,  for  retpendenti. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1870.       1  THB   QUEEN  V.   THE   MATOB,  4c., 

Jan.  14.    J  OK  wiGAN. 

Prison — Liability  of  Borough  to  eontri- 
hute  tmoard*  the  expense  of  enlarging  County 
Oaol — "  Repairs,  alterations,  additions  and 
improvements  in  or  to  prison  " — 5  ^  6  Viet, 
e.  98.  s.  18  ;  Prison  Act,  1865  (28  &•  29 
Vict.  e.  126),  ss.  8.  23.  24. 

jBy  5  ^  6  Vict.  c.  98.  ».  18,  a  borough 
with  a  separate  Court  of  Sessions,  sending 
its  prisoners  to  the  county  gaol  without  any 
special  contract,  shall  pay  the  expense  in- 
curred  in  the  conveyance^  transport,  main- 
tenance, safe  custody  and  care  cf  every  such 
prisoner,  according  to  the  time  he  shaU  re- 
main im  custody  there,  at  the  average  daily 
cost  of  each  prisoner  according  to  the  whole 
number  of  prisoners  confined  in  the  prison, 
'including  in  such  expenses  ail  expenses  of 
"  repairs,  alterations,  additums  and  improve- 
ments in  or  to  the  prison  ": — ^Held,  that  any 
such  borough  is  bound  to  contribute,  in  the 
porportion  above  mentioned,  not  only  towairds 
the  cost  of  the  necessary  a/nd  ordinary  re- 
pairs of  the  county  gaol,  but  towards  the  cost 
of  enlarging  it,  according  to  the  provisions  of 
the  Prison  Act,  1866  (28  ^  29  Vict.  e.  126). 

Rule  for  the  council  of  the  borough  of 
Wigan  to  shew  cause  why  a  mandamus 
should  not  issue  directed  to  them,  com- 
manding them  to  pay  to  the  governor  of 
the  gaol  at  Eorkdale  the  sum  of  1,2422. 
19«.  Qd.  for  the  conveyance,  transport,  safe 
custody  and  care  (1)  of  Wigan  prisoners 

(1)  Bj  fi  &  6  Vict.  e.  98.  s.  18:  "Is  everf 
boroagh  to  vhieh  a  s^ianite  Oonrt  of  SeoiioDs  vl 
the  peace  hath  been  or  shall  hereafter  be  granted, 
or  purported  to  be  granted,  and  where  the  persona 
committed  for  offences  arising  within  such  borough 
have  been  or  shall  hereafter  be  sent  to  anj  prison 
of  the  oountj  in  which  sndi  borough  is  situated, 
and  no  special  contract  shall  be  subsisting  between 
such  borough  and  county  relative  to  the  pri- 
soners, the  council  of  the  borough  shall  pay  or 
cause  to  be  paid  to  the  treasurer  of  such  prison,  &c., 
the  actual  expenses  heretofore  incurred,  or  here- 
after to  be  incurred,  in  the  conveyance,  transport, 
maintenance,  safe  custody  and  care  of  every  such 
prisoner,  according  to  the  time  for  which  each  such 
prisoner  shall  there  have  been  or  shall  remain  in 
custody  there,  at  the  average  daily  cost  of  each 
prisoner  according  to  the  wliole  number  of  pri- 
soners confined  in  the  pris<m,  tec,  inelnding  in 
sBch  e:q>«afe8  all  expenses  of  Npaira,  aHeiatiaw, 
additions,  or  improvements  in  or  to  the  priaon." 
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in  the  gaol,  from  December  1,  1867,  to 
Koyember  30,  1868,  and,  if  necessary,  to 
voakB  and  levy  a  rate  for  that  pnrpoee. 

It  appeared  from  the  affidavits  that 
Wigan  is  a  borough  with  a  separate 
Conrt  of  Quarter  Sessions,  and  between 
December  1st,  1867,  and  November  30th, 
1868,  sent  the  borough  prisoners  to  Kirk- 
dale  gaol,  a  prison  of  the  county  of  Lan- 
caster, but  without  any  special  contract 
with  the  county.  A  presentment  having 
been  duly  made  at  the  general  sessions  for 
the  county,  that  the  prison  was  insufficient 
and  inconvenient  and  otherwise  inadequate 
to  give  effect  to  the  rules  and  regulations 
prescribed  by  "  The  Prison  Act,  1865," 
and  that  part  of  it  was  in  want  of  repair, 
the  justices  resolved  that  a  sum  not  ex- 
ceeding 21,0002.  should  be  granted  for  the 
purpose  of  enlarging  the  prison.  By  sub- 
sequent resolutions  this  sum  was  increased 
to28,700{.  In  January,  1868,  a  letter  was 
addressed  by  the  Home  Secretary  to  the 
oountj  jnstioes,  calling  attention  to  the 

By  the  Prison  Act,  18M  (38  ft  39  Vict.  e.  136), 
(.  8:  "Thare  shall  t>s  provided,  at  the  expense  of 
ereiy  oountf,  riding,  oiTision,  hundred,  liberty, 
franchise,  borough,  Sec.,  or  other  place  having  a 
separate  prison  jurisdiction,  adequate  accommoaa- 
tion  for  its  prisoners  in  a  prison  or  prisons  con- 
ftmetsd  ana  regulated  in  such  manner  as  to  com- 
ply vith  the  regulations  of  the  Act  in  respect  of 
prisons. 

"  All  expenses  incurred  by  a  prison  authority  in 
carrying  into  effect  the  provisiona  of  the  Act  shall 
be  disfnyed  out  of  the  county  rats  or  rate  in  the 
natore  of  a  county  rat«,  borough  rate,  or  other 
rat*  leviabls,  in  th*  eouu^,  riding,  division,  hun- 
dred, liberty,  franchise,  bofongh,  &e.,  or  other 
l^ace  having  a  separate  prison  jurisdiction,  and 
applicable  to  the  maintenance  of  a  prison,  or  out 
tn  any  other  property  applicable  to  tnat  purpose." 

By  section  33 :  "  Subject  to  the  conditions  herein- 
ailsr  mantiooed,  any  prison  authority  may  alter, 
enlarge,  or  rebuild  any  of  its  prisons^  or  may,  if 
necessary,  btiild  other  prisons  in  lieu  of  or  in  ad- 
dition to  any  subsisting  prisons,  and  may  borrow 
money  for  the  purpose  of  such  alteration,  enlarge- 
ment, new  bniMing,  or  building,  Sec" 

By  section  34 :  "  The  necessity  for  any  altera- 
tion or  enlargement,  or  for  rebuilding  of  an  ex- 
isting prison,  or  for  the  building  of  a  new  prison, 
is  to  be  proved,  in  the  case  of  a  municipal  borough; 
by  the  certificate  of  the  recorder,  or  chairman  of 
quarter  sessions  where  there  is  no  recorder,  and  in 
any  other  case  by  a  presentment  of  two  or  more  of 
the  visiting  justices,  or  othsr  justices  having  juris- 
diction within  the  district  of  ths  prison  authority, 
with  the  sanction  of  one  of  her  Mi^esty's  Secre- 
taries of  State." 


fact  that  the  cell  accommodation  of  the 
prison  was  insufficient,  and  intimating 
that  unless  the  provisions  of  the  law  were 
complied  with  in  regard  to  the  prison, 
proceedings  would  be  taken  to  prevent 
any  grant  being  made  by  the  Treasury 
towards  the  expense  of  maintaining  the 
prisoners.  In  complianoe  with  this  letter, 
and  the  previous  resolutions,  a  corridor 
containing  132  cells,  cook  house,  bakery, 
&c.,  also  male  and  female  hospitals  and 
fever  wards,  storehouse,  chief  warder's 
house,  &o.,  were  added  to  the  prison.  Ap- 
plication was  then  made  to  the  borough 
by  the  visiting  justices  of  the  prison  for 
the  payment  of  certain  sums  as  the  amount 
due  from  the  borough  on  account  of  the 
maintenance  of  prisoners  committed  from 
the  borough  to  the  prison  during  1868. 
The  corporation  paid  the  amount  required, 
deducting  the  proportion  charged  against 
the  borough  in  respect  of  ihe  expenses  in- 
curred in  erecting  the  new  buildings  in 
the  prison,  on  the  ground  that  this  expen- 
diture did  not  come  within  the  meaning 
of  6  A  6  Yict.  c.  98.  s.  18,  but  ought  to  be 
defrayed  out  of  the  counly  rates.  Daring 
the  half-year  ending  1868  an  unusual 
number  of  prisoners  were  committed  to 
the  county  gaol  from  Wigan,  and  conse- 
quently the  proportion  of  expenses  charged 
upon  ^e  corporation  was  greater  than  is 
usually  the  case,  even  after  deducting  the 
disputed  items. 

The  rule  above  mentioned  having  been 
obtained  by  the  county  justices, 

H.  CHffwrd  and  BwyUt  shewed  cause. — 
The  corporation  are  not  liable  to  contri- 
bute to  the  cost  of  enlarging  the  prison  in 
the  proportion  contended  for  by  the  oounly 
justices.  The  new  btuldings  are  not  "re- 
pairs, alterations,  additions  and  improve- 
ments "  within  the  meaning  of  5  <fc  o  Vict, 
c.  98.  s.  18.  The  words  in  the  stotute 
refer  to  necessary  repairs  to  a  properly 
constructed  prison,  and  not  to  a  recon- 
struction of  ttie  prison  itself.  The  Prisons 
Act,  1866,  requires  different  accommoda- 
tion for  prisoners,  and  the  new  buildings 
were  constructed  according  to  this  Act, 
and  were  not  necessary  under  5  &  6  Yiot. 
c.  98.  The  Act  of  1866  does  not  in  the 
absence  of  express  enactment  incorporate 
the  provisions  of  the  earlier  Act.  If  the 
mandamus  be  refused,  the  jostioes  may 
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still  charge  the  expenses  agunst  the  coimly 
aa  if  they  were  making  a  new  gaol  ac- 
cording to  the  provisions  of  the  Prison 
Act,  1865,  8.  8.  The  borongh  would  pay 
a  ^r  proportion  of  this  rate,  and  not  a 
proportion  based  on  the  number  of  pri- 
soners which  they  may  happen  to  have 
had  in  the  gaol  in  a  particolar  year. 

[COCKBUEN,  C.J. — The  enla^^ment  of 
the  connly  gaol  may  have  been  cansed  hy 
the  increase  in  the  number  of  the  borough 
prisoners.] 

The  Boroughs  Belief  Act,  12  &  13  Vict, 
c.  82.  s.  1,  shews  that  it  was  not  the  inten- 
tion of  the  legislature  that  a  borough  like 
Wigan  should  contribute  towards  zke  con- 
struction of  the  county  gaoL  The  acci- 
dental fact  that  the  borough  prisoners 
during  1868  were  above  the  average  in 
numbers  proves  the  injustice  of  the  method 
contended  for  by  the  county  justices. 

[Lush,  J.— The  Act  5  <k  6  Vict  c.  98, 
enables  you  to  participate  in  the  earnings 
of  aU  the  prisoners  in  the  gaol.] 

The  expenses  caused  by  the  borongh 
prisoners  are  not  of  a  permanent  nature. 

HdUcer  and  Chnt,  in  support  of  the  rule, 
were  not  heard. 

CocKBUBN,  C.J. — I  am  of  opinion  that 
this  rule  should  be  made  absolute.  I  have 
no  doubt  that  the  additions  to  the  prison 
come  within  the  words  "  repairs,  altera- 
tions, additions  and  improvements  in  or 
to  the  prison,"  in  5  &  6  Vict.  c.  98.  s.  18. 
It  was  the  intention  of  the  legislature  that 
boroughs  or  divisions  should  contribute  to 
such  of  the  prison  expenses  as  might  rea- 
sonably be  caused  by  the  admission  of 
prisoners  from  every  such  borough  or 
division,  and  that  the  iunount  should  be 
regulated  by  the  number  of  prisoners.  It 
may  be  that  owing  to  the  unusually  large 
number  of  prisoners  which  are  sent  by  a 
borough  in  a  single  year  there  may  be 
occasionally  some  hardship.  But  the  only 
question  for  us  is,  whether  these  charges 
are  within  the  words  of  the  statute.  I 
have  no  doubt  that  they  are. 

Blacebubm,  J. — lam  of  the  same  opinion. 
I  see  no  reason  why  these  expenses  should 
be  charged  on  the  county  rate.  It  may 
very  possibly  happen,  as  pointed  out  by 
the  counsel  for  Uie  borough,  that  there 
may  be  an  unusual  numbw  of  prisoners 


in  a  particular  year,  tmd  this  may  be  a 
good  equitable  reason  for  the  justices  to 
spread  the  expenditure  over  a  number  of 
years.  But  this  does  not  affect  the  con- 
struction of  the  statute. 
Mellob,  J.,  and  Lush,  J.,  concurred. 
BmU  ttbaolute. 

Attorneys — Messrs.  Sharpe,  Paikera  &  Pritchard, 
agents  for  Hr.  M.  W.  Peace,  Wigan,  for  the 
prosecution;  Messrs.  Ridadale  £  Craddoek, 
agents  for  Messrs.  Birchall  &  Co.,  Preston,  for 
defendants. 


[IN  THE  COURT  OF  EXCHEQUER] 
1870.     1 
Jan.  21    I         "^^  QUEBN  v.  eaves. 

Excise — Notice  of  Appeal — 7  ^  8  Oeo.  4. 
c.  53.  ss.  61,  S3— Notice  of  Hearing — i  Vict, 
e.  20. ».  30. 

Service  in  Court  of  notice  of  appeal 
againet  an  adjudication  under  the  Excite 
Act(7  SrS  Oeo.  4.  c.  53)  t«po»  the  clerk  to 
the  jtteticee  in  their  presence  is  a  good  ser- 
vice on  the  justices  themselves. 

Service  of  the  notice  of  the  time  for  hear- 
ing  the  appeal  on  a  clerk  in  the  office  of 
excise  is  not  a  good  service  under  4  Vict.  e. 
20.  s.  30,  that  section  requiring  service  to  be 
made  on  the  person  laying  the  information. 

Case  stated  by  the  Recorder  of  Liverpool 
under  the  Excise  Act,  7  A8  Oeo.  4.  c.  53. 
s.  84. 

The  appellant,  David  Eaves,  was  on 
the  16th  of  June,  1861,  convicted  by  two 
justices  of  the  borough  of  Liverpool,  on 
the  information  of  Benjamin  Evans,  an 
officer  of  excise,  in  a  penalty  of  100?.,  for 
being  concerned  in  the  removal,  deposit 
and  concealment  of  a  quantity  of  excisable 
goods,  contrary  to  7  &  8  Geo.  4.  c.  53. 

Immediately  on  the  conviction  being 
pronounced,  the  appellant's  counsel  stated 
verbally  in  Court  that  the  appellant  would 
appeal  against  the  conviction.  About  the 
same  time  the  attorney  for  the  appellant 
served  on  the  clerk  to  the  magistrates  for 
the  borough  a  notice  of  appeal  to  the 
quarter  sessions,  the  clerk  and  the  con- 
victing instioes  being  then  in  Court ;  and 
he  also  handed  to  Evans's  attorney  a  copy 
of  the  notice,  Evans  himself  being  present 
at  the  hearing. 
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Evans's  attorney  immediately  handed 
beck  the  notice,  stating  that  he  declined 
to  accept  it. 

On  the  17th  of  June  the  appellant's 
attorney  deposited  lOOZ.  with  the  collector 
of  excise  in  laverpool,  and  serred  a  notice 
of  appeal  on  a  clerk  in  the  office  of  the 
clerk  of  the  peace  for  the  borongh. 

On  the  5tii  of  Jnly  the  appeUant's  at- 
torney caused  to  be  served  a  notice  of  the 
hearing  of  the  appeal  on  clerks  at  the 
respective  places  of  business  of  the  con- 
victing magistrates,  and  also  caused  a 
similar  notice  to  be  left  at  the  Excise 
Office  in  the  borough  of  Liverpool,  with 
a  derk  there. 

At  the  hearing  of  the  appeal,  the  re- 
spondent contended  that  the  notices  of 
appeal  and  of  hearing  were  insufficient, 
whereupon  this  case  was  stated. 

The  question  for  the  Court  was  whether 
the  appellant  had  given  the  notices  and 
complied  with  the  preliminaries  necessary 
to  legaUy  entitle  hun  to  have  the  appeal 
heard. 

The  following  are  the  enactments  bear- 
ing on  the  question : — 

7  A  8  Geo.  4.  c.  53.  s.  83,  "No  appeal 
shall  be  allowed  unless  the  partir  or  parties  . 
appealing  shaU,  at  and  immediately  upon 
the  giving  of  the  judgment  appealed 
against,  give  notice  in  writing  of  such 
appeal  to  the  Conunissioners  of  Excise  or 
jnstioes  of  the  peace  respectively,  &om 
whose  judgment  such  appeal  shall  be 
made,  and  also  to  the  adverse  party  or 
parties  on  such  appeal,  and  shall  lodge 
such  notice  at  the  office  or  with  the 
registrar  of  the  Commissioners  of  Ap- 
peal, or  with  the  clerk  of  the  peace 
for  the  justices  of  the  peace  at  such 
general  quarter  sessions  respectively,  by 
and  before  whom  such  appaal  is  to  be 
fini^  adjudged  and  determined ;  and  no 
such  appeal  as  aforesaid  shall  be  heard 
unless  the  party  or  parties  appellant  on 
such  appeal  shaU  within  one  week  at 
least  before  such  appeal  is  to  be  finally 
adjudged  and  determined,  give  notice  in 
writing  to  the  adverse  party  or  parties  on 
such  appeal  of  the  time  and  place  when 
such  appeal  is  to  be  heard," — ^provided  that 
when  the  judgment  appealed  fi:om  shall 
be  a  conviction  in  any  penalty,  the  amount 
thereof  shall  be  deposited  in  the  hands 


of  the  Commissioners  or  collector  of  ex- 
cise. 

Section  61  of  the  same  statute  provides 
that  no  information  for  penalties  can  be 
exhibited  except  by  order  of  the  Com- 
missioners of  Excise. 

4i&5  Will.  4.  o.  51.  s.  28,  enables  such 
penalties  to  be  sued  for  by  order  of  the 
Commissioners  of  excise,  and  in  the  name 
of  an  officer  of  excise. 

4  Vict.  c.  20.  s.  30,  enacts  "that  the 
notice  of  the  time  and  place  when  and 
where  any  appeal  to  the  Barons  of  the 
Exchequer  or  to  the  justices  assembled  at 
quarter  sessions  is  to  be  heard,  shall  be 
given  on  the  part  of  the  appellant  to,  or 
left  at  the  place  of  abode  of  the  respondent, 
seven  clear  days  at  least  before  such  appeal 
is  to  be  heard  and  determined." 

Leofric  Temple,  for  the  appellant,  con- 
tended that  service  in  Court  on  the  clerk 
to  the  justices  in  their  presence  was  service 
on  the  justices  tiiemselves  ;  and  that  the 
service  of  the  notice  of  hearing  at  the 
excise  office  was  a  service  on  the  Excise 
Commissioners,  who  were  really  the  pro- 
secutors, the  nominal  prosecutor  acting 
in  his  own  name  by  their  order  (7  «S6  8 
Geo.  4.  c.  53.  s.  61,  and  4  &  5  Will.  4. 
c.  51.  s.  28). 

Charles  Eussell,  the  Attomey-Oeneral, 
the  Solicitor-Oeneral,  and  Locke  with  him, 
for  the  respondent,  contended  that  the  jus- 
tices must  be  personally,  served  ;  and  that 
the  words  "  at  the  place  of  abode  of  the 
respondent,"  in  4  Vict.  c.  20.  s.  30,  shewed 
that  the  actual  respondent  was  intended 
to  be  served,  and  that  it  was  not  sufficient 
to  serve  a  clerk  at  the  Excise  Office. 

Thb  Coubt  (1)  were  of  opinion  that  the 
service  in  Court  of  the  notice  of  appeal 
on  the  magistrates'  clerk  was  good,  as 
service  on  the  magistrates ;  but  that  the 
service  of  the  notice  of  hearing  on  the 
clerk  in  the  Excise  Office  was  not  good 
service  on  the  adverse  party  or  the  re- 
spondent. 

Case  remitted. 

Attorneys — Heasn.  Vizud,  Crowder  &  Co.,  agenta 
for  Memrs.  Tebay  &  Lynch,  LiTerpool,  for 
appellant;  Solicitor  to  the  Treaaury,  for  res- 
pondent. 

(1)  Kelly,  C.B.,  Martin,  B.,  and  Pigott,  B. 


Digitized  by 


Google 


72 


CASES   CONNECTED  WITH 


[N.  S. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1870.    1    FOSTER,  appellant,  tuckeh,  re- 
Feb.  14.  /       tpondent. 

Twmpike  Toll — Manure  carried  hy  Dealer 
— Exemption — 5  ^  6  Will.  4.  c.  18.  ».  1. 

Under  5^6  WiU.  4.  c.  18.  ».  1,  which 
provides  that  no  turnpike  toU  shall  be  (2e> 
mamded  in  respect  of  any  horse  or  cairriage 
conveying  manure  for  lamd,  artificial  manure 
carried  by  the  dealer  to  the  farmer  in  the 
dealer's  cart  is  exempt  from  toll. 

Case  stated  by  justices  of  Wilts,  under 
20  &  21  Vict.  c.  43. 

At  a  petty  sessions  for  SaUsbnry,  in 
Wilts,  on  the  22nd  June,  1869,  an  infor- 
mation was  preferred  ^  John  Tucker, 
the  respondent,  against  T.  Foster,  the  ap- 
pellant,  under  5  &  6  WiE  4.  c.  18.  s. 
1  (1),  charging  that  T.  Foster,  of  the 
parish  of  Coombe  Bissett,  in  Wilts,  being 
the  coUector  of  tolls  at  a  turnpike  gate 
there  situate,  called  "  the  Coombe  Bissett 
gate,"  did  demand  and  take  of  and  from 
one  Trimby  the  som  of  1«.  aa  and  for  the 
toll  payable  for  the  passing  through  the 
gate  of  a  waggon  drawn  by  two  horses,  he, 
Trimby,  being  exempt  from  the  payment 
thereof  and  claiming  such  exemption  by 
reason  of  the  waggon  and  horses  being 
employed  in  conveying  only  mannre  for 
land,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  the 
appellant  was  convicted,  the  justices  stat- 
ing the  following  case. 

John  Bebbeck,  a  &rmer,  living  at  Ebbes- 
bome,  in  Wilts,  had  ordered  from  Charles 
Prangley,  a  dealer  in  artificial  manures, 
a  load  of  manufactured  manure,  namely, 
superphosphate  of  lime,  for  his  land. 

On  the  18th  of  June,  1869,  the  manure 
was  forwarded  to  Bebbeck,  in  a  wag- 
gon drawn  by  two  horses,  belonging  to 
Prangley,  and  driven  by  his  carter,  Trimby. 
Trimby  passed  with  such  waggon  and 

(1)  Which  provides  that  from  and  after  the  lat 
of  Januaiy,  1836,  no  toll  shall  be  demanded  or 
taken  on  any  tampike  road  for  or  in  respect  of 
any  horse,  beast,  cattle,  or  carriage  when  employed 
in  carrying  any  dung,  soil,  compost,  or  manure 
for  land  (saTe  and  except  lime),  and  the  necessary 
implements  used  for  filling  the  manure,  and  the 
cloth  that  may  have  been  used  for  covering 
any  hay,  clover,  or  stiaw  which  may  have  been 
conveyM. 


horses,  loaded  with  the  manure,  through 
the  turnpike  gate  at  Coombe  Bissett,  of 
which  the  appeUant  is  the  toll  collector. 
The  appellant  demanded  a  toll  of  one 
shilling.  Trimby  claimed  exemption  on 
the  ground  that  he  was  carrying  the 
manure  to  Bebbeck,  and  on  the  appellant 
refusing  to  let  him  pass,  he  paid  the  tolL 

It  was  contended  on  the  part  of  the 
appellant  that  the  mannre  was  liable  to 
toU,  inasmuch  as  it  was  manufactured 
merchandise,  and  had  not  passed  from  the 
dealer's  hands  ;  that  Prangley  was  not  aa 
such  manufacturer  and  d^er  entitled  to 
any  exemption  frt)m  toll. 

The  justices  being  of  opinion  that  it 
was  manure  for  land,  which  was  exempt 
from  toll  when  on  its  carriage  to  land, 
whether  carried  by  the  owner  of  the  land 
or  the  person  of  whom  it  was  purchased, 
gave  their  determination  against  the  ap- 
pellant. The  question  for  the  opinion  of 
the  Court  is,  whether  imported  or  artificial 
manure,  being  conveyed  to  the  farmer  by 
the  manufacturer  and  seller,  is  exempt 
from  toll. 

De  Butzen,  for  the  appellant. — It  is  ad- 
mitted that  the  case  of  The  Queen  v. 
Freke  (2),  a  decision  upon  the  oonstmc- 
tion  of  a  local  act,  and  that  of  Pratt  v. 
Brown  (8),  are  in  &vour  of  the  view  that 
^ese  goods  were  exempt  from  tolL  But 
it  is  submitted  that  the  exception  ought 
only  to  apply  to  those  who  are  about  to  use 
the  manure  and  not  to  those  who  sell  it. 

Snowden,  for  the  respondent,  was  not 
heard. 

Lush,  J. — ^We  need  not  trouUe  the 
counsel  for  the  respondent.  The  words 
of  the  exemption  are  generaL  The  case 
expressly  slates  that  superphosphate  of 
lime  is  manure,  and  the  decisions  shew 
that  it  is  immaterial  whether  the  article 
is  being  carried  for  the  dealer  or  the  per- 
son who  is  going  to  use  it. 

Judgment  for  the  respondent. 

Attorneys — Messrs.  Sandys  &  Knott,  agents  for 
Messrs.  Johns  &  Trail,  Blandford,  for  appellant; 
Messrs.  Venning,  Bobins,  &  Venning,  agents  for 
Messrs.  Cobb  tc  Smith,  Salisbury,  for  respondent. 

(2)  0  E.  &  Br  944 ;  ■.  c.  25  Iaw  J.  B«p.  (ma) 
U.C.64. 

(8)  8  Car.  &  P.  244. 
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1870.  1 
J    gj  /       THE  QDEEN  V.  PEATT, 

Debtor  and  Creditor — Imprisomnent  for 
Nonpayment  of  Costs  on  Appeal  to  Quarter 
Sessions  —  "  Swm,  of  Money  Recoverable 
Summarily  before  a  Justice  of  the  Peace" 
—Nev  Debtors  Act  (32  &  33  Viet.  e.  62), 
s.  4.  sub  s.  2—11  &  12  Vict.  e.  43.  s.  27— 
12  A  13  Viet.  e.  45.  ».  5. 

By  the  Debtors  Act,  1869,  Fart  1,  im- 
prisonment  for  debt  is  abolished,  but  there 
is  excited  from  the  enactment,  first,  default 
in  payment  of  a  penalty,  ^c. ;  secondly,  de- 
fault in  payment  of  any  swm  recoverable 
summarily  before  a  justice  or  justices  of  the 
peace.  .By  12  &  13  Vict,  c  45.  s.  5,  upon 
any  appeal  to  sessions  tlie  Oowrt  may  order 
the  party  against  whom  the  samie  shall 
be  decided  to  pay  costs,  such  costs  to  be 
recoverable  in  the  manner  pointed  out  by 
s.  27  of  11  &  12  Vict.  c.  43.  By  the  latter 
section,  if  the  statute  give  costs  and  the  ses- 
sions order  them,  the  order  must  direct  them 
to  be  paid  to  the  derk  of  the  peace,  ^c,  and 
if  they  are  not  paid,  the  derk  of  the  peace 
is  to  grant  a  certificate  to  that  effect,  and 
upon  production  thereof  to  a  justice,  a  war- 
rant of  distress  may  issue,  and  in  default 
of  distress,  a  umrrant  for  commiiiment  to 
prison. 

Upon  appeal  to  quarter  sessions  against 
an  affiliation  order,  the  order  was  quashed, 
with  costs,  and  the  respondent,  in  default  of 
distress,  committed  to  prison : — Held,  that 
as  the  xoord  "  reeooeraltle  "  was  used  by  the 
Act  12  &  13  Viet.  c.  45,  in  alluding  to  the 
proceedings  under  11  &  12  Viet.  c.  43.  «. 
27,  for  enforcing  the  payment  of  costs,  the 
right  to  these  costs  mttst  be  taken  to  be  a 
right  to  a  sum  of  money  recoverable  sum- 
marily before  a  justice  of  the  peace,  within 
the  exception  in  the  Debtors  Act,  and  the 
respondent  was  therefore  not  protected  from 
impritonmant. 

Bale  calling  on  the  Rev.  G.  H.  Pratt  to 
shew  cause  why  a  habeas  corpus  slioiild 
not  issue  directed  to  the  keeper  of  the 
bouse  of  correction  at  Spilsbj,  in  Lincoln- 
shire, commanding  him  to  have  the  body 
of  Isabella  Cole  before  the  Court,  Ac. 

It  appeared  £rom  the  affidavits  that  an 
order  bad  been  made  by  borough  magis- 
trates of  Louth  for  the  maintenance  by 
Nbw  Smn,  89.— Mao.  Cms. 


the  Rev.  G.  H.  Pratt  of  a  bastard  child 
of  the  prisoner.  Upon  appeal  to  the  quar- 
ter sessions  the  order  yras  quashed,  with 
costs,  to  be  paid  by  the  respondent  to  the 
deputy  clerk  of  the  peace  within  fourteen 
days.  The  appellant  taxed  the  costs, 
and  having  obtained  from  the  clerk  of 
the  peace  a  certificate  that  they  had  not 
been  paid,  applied  to  a  justice  of  the  peace 
for  a  distress  warrant  to  levy  them 
upon  the  respondent's  goods,  under  11 
A  12  Vict.  c.  43,  and  12  A  13  Vict.  c.  45. 
In  de&ult  of  distress  the  justice  issued 
his  warrant  for  the  committal  of  the  re- 
spondent to  Spilsby  gaol  for  the  period 
of  two  months,  and  she  was  accordingly 
arrested,  and  lodged  in  the  gaol.  This 
rule  was  obtained  on  the  ground  that 
under  the  recent  Debtors  Act,  32  A  33 
Vict.  c.  62,  the  respondent  was  not  sub- 
ject to  imprisonment  (1). 

Digby  Seymour  and  Hopwood  shewed 
cause. — The  respondent  is  not  entitled  to 
be  dischai^^  from  custody.  First,  these 
costs  are  a  penaliy  within  the  mean- 
ing of  s.  4  of  the  Debtors  Act.  The 
costs  are  awarded  by  virtue  of  7  A  8  Vict 

(1)  By  the  Debtors  Act,  1869  (80  &  31  Vict  c. 
02),  8.  4,  with  the  exceptions  hereinafter  men- 
tioned, no  person  shall  after  the  commencement  of 
this -Act  be  arrested  or  imprisoned  for  making  de- 
fault in  payment  of  a  sum  of  money.  There  shall 
be  excepted  from  the  operation  of  tJie  above  enact- 
ment —  1 .  Default  in  payment  of  a  penalty  or 
Bom  in  the  nature  of  a  penalty,  other  than  s 
penalty  in  respect  of  any  contract ;  2.  Default  in 
payment  of  any  sum  recoverable  summarily  bo- 
fore  a  justice  or  justices  of  the  peace. 

By  12  &  13  Vict.  c.  45.  s.  6,  upon  any  appeal 
to  any  Court  of  general  or  quarter  sessions  of  the 
peace,  the  Court  before  whom  the  same  shall  be 
brought  may,  if  it  think  fit,  order  and  direct  the 

Sarty  or  parties  against  whom  the  same  shall  be 
ecided,  to  pay  to  the  other  party  or  parties  such 
costs  and  charges  as  may  appear  to  such  Court 
just  and  reasonable,  such  costs  to  be  recoverable 
in  the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction  by 
11  &  12  Vict.  c.  43. 

By  11  &  12  Vict,  c  43,  s.  18,  in  all  cases  of 
summaij  conviction,  or  of  orders  made  by  a  jus- 
tice or  justices  of  the  peace,  power  is  given  to  the 
justice  or  justices  making  the  same  in  his  or  their 
discretion,  to  award  costs,  which  shall  be  speci- 
fied in  the  conviction  or  order  of  dismissal,  "  and 
the  same  shall  be  recoverable  in  the  same  manner 
and  under  the  same  warrants  as  any  penalty  or 
sum  of  money  adjudged  to  be  paid  in  and  by 
such  conviction  or  order  is  to  be  recoverable ; 
and  in  cases  where  thera  is  no  such  penalty  or 
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c.  101.  s.  4,  and  before  Baines'  Act  (12  & 
13  Vict.  c.  45)  costs  under  an  order  of 
sessions  could  only  be  enforced  by  indict- 
jnent — The  Queen  v.  MorUode  (2).  By 
12  &  13  Yict.  c.  45.  s.  5,  the  quarter  ses- 
sions may  make  an  order  for  the  payment 
of  the  costs  upon  an  appeal,  and  these 
costs  are  to  be  recoverable  in  the  manner 
pointed  out  by  11  &  12  Vict  c.  43.  s.  27. 
By  the  section  referred  to,  the  order  for 
costs  upon  appeal  is  to  direct  them  to  be 
paid  to  the  clerk  of  the  peace,  and  upon 
his  certificate  that  they  are  not  paid,  a 
justice  of  the  peace  may  issue  a  distress 
warrant,  and  in  de&ult  of  distress,  a  war- 
rant of  committal. 

[CocKBORN,  C.J. — Can  these  costs  be 
said  to  be  recoverable  before  a  justice  who 
only  acts  ministerially  in  issuing  his  war- 
rant?] 

The  word  "  recoverable  "  is  used  in  the 
same,  sense  as  recovered.  Bancrofiy.  Mii- 
fiheU  (3)  is  an  authority  to  shew  that  the 
proceedings  for  enforcing  these  costs  are 

snm  to  b«  thereby  recorered,  then  such  coets  shall 
be  recoverable  by  distress  and  sale  of  the  goods 
and  chattels  of  the  party." 

And  by  section  27,  after  an  appeal  against 
any  such  conviction  or  order  as  in  the  Act  pre- 
viously mentioned  shall  be  decided,  if  the  same 
shall  bo  decided  in  favour  of  the  respondents, 
the  justice  or  justices  who  made  such  conviction 
pr  order,  or  any  other  justice  of  the  peace  of  the 
same  county,  riding,  &c,  may  issue  such  warrant 
.of  diBtre,s8  or  commitment  as  aforesaid  for  execu- 
tion of  the  same,  as  if  no  such  appeal  had  been 
brought ;  and  if  upon  any  such  appeal,  the  Court 
.of  quarter  sessions  shall  order  either  party  to  pay 
costs,  such  order  shall  direct  such  costs  to  be  paid 
to  the  clerk  of  the  peace,  to  be  by  him  paid  over 
to  the  party  entitled  to  the  same,  &c.,  and  if  the 
s.'une  shall  not  be  paid  within  the  time  limited, 
And  the  party  ordered  to  pay  the  same  shall  not 
be  bound  by  any  recognizance,  &c,  such  clerk  of 
the  peace  or  his  deputy,  upon  application  to  the 
party  entitled  to  such  costs,  or  of  any  person  on 
his  behalf,  shall  grant  to  the  party  so  applying  a 
certificate  that  such  costs  have  not  been  paid,  and 
upon  production  of  such  certificate  to  any  justice 
or  justices  of  the  peace  for  the  same  county.  Sec, 
it  shall  be  lawful  for  him  or  them  to  enforce  the 
payment  of  such  costs  by  warrant  of  distress  in 
manner  aforesaid,  and  in  default  of  distress,  he  or 
they  may  commit  the  party  against  whom  such 
warrant  shall  have  issued  in  manner  hereinbefore 
mentioned,  for  any  time  not  exceeding  three  calen- 
dar months,  unless  the  amount  of  such  costs,  &c., 
shall  be  sooner  paid. 

(2)  7  Q.B.  Eep.  469 ;  s.  c.  14  Law  J.  Rep.  (k.s.) 
M.C.  163. 

(3)  36  Lbw  J.  Rep.  (ka)  0.8.  267. 


in  the  nature  of  criminal  procees.  Se- 
condly, if  not  a  penalty,  the  costs  are 
clearly  a  snm  of  money  recoverable  sum- 
marily before  justices,  as  appears  from 
the  sense  ia  which  the  word  "recover- 
able "  is  used  in  the  two  Acts — 11  &  12 
Vict.  c.  43,  and  12  &  13  Vict.  c.  45. 

/.  Mellor  and  Lumley  in  support  of  the 
rule. — Under  the  order  directing  the  re- 

rndent  to  TO,y  the  costs  of  the  appeal  to 
Quarter  S^sions,  such  costs  were  not 
s  "penalty"  within  the  meaning  of  the 
Debtors  Act.  The  Queen  v.  Berry  (4) 
shews  that  proceedings  in  bastardy  ore  in 
the  nature  of  a  civil  suit. 

[The  CouBT  intimated  that  the  costs 
oould  not  be  considered  as  a  penalty.] 

Secondly,  the  costs  are  not  a  sum  re- 
coverable summarily  before  a  justice  or 
justices  of  the  peace.  The  words  "re- 
coverable summarily "  are  a  term  of 
art,  and  apply  only  to  cases  where  the 
justices,  in  the  exercise  of  their  sommary 
powers,  decide  whether  money  diall  or 
shall  not  be  paid,  and  not  where  they  have 
only  to  enforce  payment.  It  is  only  where 
justices  make  an  order  for  the  payment  of 
money  after  issuing  a  summons  that  the 
money  can  be  said  to  be  "  stunmarily  re- 
coverable. ' '  Where  they  enforce  payment 
of  the  costs  awarded  upon  an  appeal  to 
quarter  sessions,  the  costs  are  levied,  not 
recovered,  by  the  intervention  of  the 
magistrates.  In  11  <fe  12  Vict.  c.  43.  s.  29, 
summary  proceedings  are  described  as 
being  founded  upon  an  information  and 
summons.  In  the  Cattle  Diseases  Preven- 
tion Act,  1866  (29  A  30  Vict.  c.  2),  s.  80, 
penalties  under  the  act  and  the  expenses 
are  to  be  recovered  before  two  Justices,  in 
manner  directed  by  11  &  12  Vict.  o.  43, 
which  mtist  be  by  summary  proceedings 
founded  upon  on  information  and  stun- 
mons. 

[Blackbcbn,  J. — If  yon  will  refer  to 
11  A  12  Vict.  c.  43.  s.  18,  you  will  find 
that  costs  awarded  upon  a  summary  con- 
viction are  directed  to  be  "  recoverable  " 
in  the  same  manner  and  under  the  same 
warrants  as  any  penalty  or  stun  of  money 
adjudged  to  be  paid  in  and  by  such  con- 
viction or  order  is  to  be  recoverable.] 

The  costs  in  question  are  recoverable 

(4)  28  Iaw  J.Bcp.  (k.8.)  H.C.  86. 
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by  the  joint  operation  of  the  order  of 
qTiarter  sessions  and  the  warrant  of  the 
justices  enforcing  the  payment,  and  they 
cannot  come  within  the  words  "  recover- 
able snnunanly  before  a  justice  of  the 
peace." 

CfOCEBUBN,  C.J. — ^Everything  has  been 
said  which  could  well  be  said  in  support 
of  this  role,  but  the  argument  has  failed  to 
disturb  the  view  which  I  had  formed  as  to 
the  construction  of  the  statute.  Upon  the 
best  consideration  which  I  can  give  to  it,  I 
think  that  the  case  falls  within  the  second 
exertion  in  section  4  of  the  statute.  It 
cannot  but  be  admitted  that  costs  are 
within  the  meaning  of  the  words  "  de- 
fault in  payment  of  a  sum  of  money,"  be- 
cause otherwise  costs  recoverable  by  a 
defendant  who  has  obtained  judgment  in 
a  saperior  Court  would  not  come  within 
the  statute  j  and  I  so  &r  agree  with  the 
oonnsel  in  support  of  the  rule  as  to  think 
that  nnder  ordinary  circumstances  the 
enactment  would  apply  to  them.  "We 
come,  therefore,  to  the  question,  Are 
these  costs  "  a  sum  of  money  recoverable 
summarily  before  justices"  within  the 
meaning  of  the  exception  in  the  act? 
Now,  I  cannot  help  saying  that  I  should 
be  surprised  if  in  an  act  manifestly  in- 
tended for  the  abolition  of  imprisonment 
for  debt,  and  which  contains  a  series  of 
exceptions,  a  case  of  this  kind,  where  a 
magistrate  has  to  exercise  an  important 
jnrudiction,  should  not  be  provided  for. 
Then,  if  we  look  to  the  other  Acts 
of  Parliament  to  see  what  has  been 
the  language  of  the  legislature  in  cases 
where  the  payment  of  costs  is  directed  to 
be  enforced  by  a  process  like  the  present 
one,  we  find  that  in  Jervis's  Act  (11  &  12 
Vict.  c.  43.  s.  18),  by  which  justices  are 
empowered  to  g^ve  costs  in  cases  of  smn- 
maiy  convictions  or  orders,  and  in  Baines' 
Act  (12  &,  13  Vict.  c.  45.  s.  5),  which  gives 
the  power  to  award  costs  on  appeals  to 
the  sessions,  the  same  word  "  recoverable  " 
is  applied  to  the  process  by  which  the  pay- 
ment is  enforced.  It  has  been  argued  that 
the  use  of  the  word  "  summarUy  "  after 
"  recoverable  "  shews  that  it  is  only  in- 
tended to  describe  proceedings  which  are 
commenced  by  information ;  but  I  cannot 
help  thinking  that  what  is  meant  is  every 


case  where  proceedings  are  taken  before  a 
magistrate  either  in  his  judicial  or  minis- 
terial capacity  for  the  recovery  of  a  penalty 
or  sum  of  money.  Having  regard  to  the 
words  of  the  statute,  and  the  sense  in 
which  the  word- "  recoverable  "  is  used' in 
previous  acts,  I  think  that  in  the  present 
case  the  right  to  imprison  is  not  takesi 
away.    The  rule  must  be  discharged. 

Blaceborn,  J. — ^I  am  of  the  same  opi- 
nion. The  respondent  was  committed  to 
prison  in  a  manner  which  was  perfectly 
right  and  legal,  unless  the  effect  of  the 
Act,  32  &  33  Vict.  c.  62,  is  to  take  away 
the  right  of  imprisoning  her.  This  sta- 
tute enacts  in  general  terms,  that,  with 
the  exceptions  to  be  afterwards  mentioned, 
"  no  person  shall  be  arrested  or  imprisoned 
for  making  default  in  payment  of  a  sum 
of  money,"  and  the  question  is  whether 
this  case  is  within  the  exception,  "any 
sum  recoverable  summarily  before  a  jus- 
tice or  justices  of  the  peace."  Now  there 
are  many  cases  where  the  payment  of  a 
sum  of  money  may  be  enforced  by  the 
justices  of  the  peace,  and  it  has  been  ar- 
gued that  the  words  "  recoverable  sum- 
marily "  apply  only  to  those  cases  where 
there  is  an  adjudication,  after  summons 
and  hearing,  that  a  sum  of  money  is  due. 
Now,  although  the  word  "  recover " 
properly  applies  to  a  case  where  a  magis- 
trate has  to  adjudicate  whether  money  is 
or  is  not  due,  yet  the  word  "  recoverable  " 
may  also  apply  to  cases  where  the  pay- 
ment of  money  is  enforced  without  the 
magistrate  being  called  upon  to  adju- 
dicate, as  ia  the  case  of  a  poor  rate,  which 
is  enforced  by  a  distress  warrant  granted 
by  justices  whose  duty  is  purely  a  minis- 
terial one.  Now  I  think  the  legislature 
must  be  taken  to  have  been  well  aware  in 
passing  the  Debtors'  Act  that  there  are 
cases  where  the  justices,  who  make  an  order 
for  the  payment  of  money,  may  upon  de- 
fault themselves  commit  the  person  liable 
to  prison,  and  that  there  are  a  great  many 
cases  where  this  power  of  so  committing 
the  defaulter  is  not  given  to  them,  but  to 
other  justices.  Bearing  this  in  remem- 
brance, it  may  well  be  that  the  legislature, 
in  abolishing  the  power  of  imprisonment 
for  debt,  might  say,  "  Wo  do  not  at  pre- 
sent deal  with  any  of  those  cases  where  a 
man  may  be  imprisoned  by  justices  in  a 
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Bmnmaiy  proceeding  for  de&alt  in  the 
payment  of  a  sum  of  monej.  Now  we 
find  in  Baines'  Act,  that  the  costs  upon 
appeal  to  sessions  are  to  be  "recoverable" 
in  the  same  manner  as  in  section  27  of 
Jervis's  Act,  and  taming  there  we  find 
that  in  section  18  the  costs  upon  an  order 
of  dismissal  are  to  be  "  recoverable  "  in 
the  same  manner  as  a  penalty,  using  the 
word  as  applicable  to  proceedings  for  en- 
forcing the  payment  ot  the  costs.  There- 
fore the  legislature,  in  framing  the  excep- 
tion, might  very  weU  have  intended  to 
use  the  word  "  recoverable  "  in  the  same 
sense  as  in  Baines'  Act,  although  the  right 
to  the  sum  of  money  had  been  previously 
determined  before  another  tribunal. 

Ldsh,  J. — I  am  of  the  same  opinion. 
I  think  that  this  case  is  taken  out  of  the 
operation  of  the  Debtors  Act  by  the  se- 
cond branch  of  section  4,  as  being  a  stun 
of  money  "  recoverable  summarily  "  be- 
fore a  justice  of  the  peace.  I  think  that 
these  words  "  sum  of  money  "  were  ad- 
visedly used  as  a  substitute  for  the  word 
"  debt,"  in  order  to  include  cases  which 
do  not  properly  come  under  the  description 
of  "  debt,"  as  costs  on  a  judgment  of  non- 
suit or  on  a  rule  of  Court,  or  unliquidated 
damages  in  an  action  of  tort,  cases  in 
which  a  ca.  sa.  might  otherwise  have  been 
issued,  and  the  person  arrested  imprisoned 
for  life.  We  find,  therefore,  that  the 
words  "  sum  of  money  "  are  used  both  in 
the  enacting  part  of  the  section  and  in  the 
exception  to  it,  and  in  both  instances  they 
include  costs.  Then,  can  it  be  said  that 
costs  awarded  by  a  Court  of  Quarter  Ses- 
sions are  "  recoverable  summuily  before  a 
justice  of  the  peace  ?  "  Now  section  5  of 
Baines'  Act  is  as  follows  (the  learned  judge 
read  the  section).  So  that  the  very  expres- 
sion "  recoverable  "  is  used  as  indicating 
the  process  for  enforcing  the  payment  of  the 
costs  awarded  by  the  quarter  sessions.  By 
section  18  of  Jervis's  Act  the  costs  where 
the  information  is  dismissed  are  to  be 
"  recoverable  "  in  the  same  way  as  a  pen- 
alty, and  by  sections  19  and  21  a  justice, 
who  has  taken  no  part  in  making  the  order 
of  dismissal,  may  enforce  payment  of  the 
costs  by  a  warrant  of  distress.  By  section 
27  these  powers  are  extended  to  costs 
upon  appeal.  Now,  it  is  provided  by 
Baines'  Act  that  the  costs  upon  an  appeal, 


like  the  present  one,  are  to  be  "  recover- 
able "  in  the  manner  pointed  out  in  section 
27  of  Jervis's  Act.  Is  there  any  reason 
why  we  should  pat  the  limited  constrac- 
tion  upon  the  words  "recoverable  sum- 
marily "  which  has  been  suggested,  and 
hold  that  they  only  apply  to  cases  where 
there  has  been  an  adjudication  on  sum- 
mons P  It  is  conceded  that  the  costs  npon 
the  original  order  woald  come  within  the 
exception,  and  it  would  be  rather  extraor- 
dinary  if  the  costs  on  appeal  were  not  af- 
fected by  it.  Prima  facie  one  would  sap- 
pose  that  the  exception  applied  to  both 
cases.  We  ought  also  not  to  lose  sight  of 
the  tafst  that  the  reasons  for  abolishing  im- 
prisonment for  debt  for  an  indefinite  period, 
do  not  apply  to  an  imprisonment  for  a 
limited  term,  which  is  not  in  the  natare  of 
an  execution. 

Efule  discharged. 

Attorneys — ^Brookiibanlc  &  Oalland,  agenta  for  F. 
Sharpley,  Louth,  for  respondent ;  Woodroofe 
&  Plaskitt,  agents  for  J.  T.  Tweed,  Lincoln,  for 
appellant. 


[IN  THE  COURT  OF  QUEEN'S  fiENCH.] 
1870.       1     THB   QUEEN   ON   THE   PEO8KC0- 
Feb.  14.    J        TION  OF  TURNEE  V.  PBAB80H. 

Assault  and  Battery — Summary  Juris- 
diction — Title  to  Land  in  Question — Excess 
—24  ^  25  Vict.  e.  100.  *.  42  ^  4G. 

The  power  given  to  justices  by  24  ^  25 
Viet.  e.  100.  s.  42,  of  summarily  hearing  and 
determining  charges  of  assault  and  battery 
is  by  s.  4S  otuted  in  any  case  where  a 
question  as  to  the  title  to  land  arises,  and 
they  cannot  in  such  a  case  convict  the  de- 
fendant for  using  mere  violence  than  was 
necessary. 

Bole  for  the  prosecutor  to  shew  cause 
why  a  conviction  under  the  hands  and 
seals  of  two  justices  of  the  peace  in  and 
for  the  county  of  Derby,  whereby  the 
defendant  was  convicted  for  unlawfiiUy 
assaulting  one  Turner,  should  not  be 
quashed. 

It  appeared  from'  the  affidavits  in  sup- 
port of  the  motion  to  quash  the  convio- 
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tion,  that  the  defendant  was  gammoned 
under  24  &  25  Vict.  o.  100.  s.  42,  for  an 
assault  on  Tamer,  when  it  appeared  that 
the  defendant  claimed  to  be  ihe  owner  of 
a  piece  of  land  at  South  Wingfield  in 
Derby,  and  had  committed  an  assault  on 
Turner  in  endeavouring  to  prevent  him 
from  asserting  a  right  of  placing  bricks 
on  the  land. 

The  defendant's  attorney  appeared  be- 
fore the  justices  and  offered  evidence  to 
shew  that  the  title  to  the  land  came  into 
question,  and  therefore  they  had  no  au- 
thority to  hear  and  determine  the  charge 
according  to  24  &  25  Vict.  c.  100, 8.46  (1), 
but  the  justices  reftised  to  hear  the  evi- 
dence, and  although  it  appeared  in  the 
cross  examination  of  Turner  that  the  title 
to  the  land  did  come  into  question,  they 
proceeded  with  the  charge  and  convicted 
the  defendant,  on  the  ground  that  he  had 
used  more  violence  thaJi  was  necessary. 

Bobtn-ion,  Serjt.,  shewed  cause,  and  con- 
tended that  the  jurisdiction  of  the  justices 
was  only  ousted  where  the  assault  was  an 
act  necessarily  done  in  vindication  of  the 
title  to  land.  In  the  present  case,  it  must 
bo  taken  that  there  was  more  violence 
than  was  necessary,  and  the  conviction 
only  applied  to  the  excess.  He  cited  Re 
Thompson  (2). 

Bruce,  in  support  of  the  rule,  was  not 
heard. 

LnsH,  J. — ^I  think  we  need  not  trouble 
the  counsel  in  support  of  the  motion.  I 
am  of  opinion  that  the  rule  must  be  made 
absolute.  It  appears  fix>m  the  affidavits, 
and  is  not  contradicted  on  the  other  side, 
that  the  assaolt  in  question  was  committed 
in  the  coarse  of  an  assertion  of  title  by 
the  defendant.  The  prosecutor  had  en- 
tered upon  land  which  the  defendant 
claimed  to  be  his,  and  the  assault  was 

(1)  By  24  &  2d  Vict.  c.  100.  s.  42,  two  jnstices 
may  hear  and  determine  a  charge  of  unlawful 
ananlt  and  battery,  and  upon  conviction  may  fine 
or  imprison  the  offender. 

By  s.  46,  nothing  herein  contained  shall  autho- 
rise any  justices  to  hear  and  determine  any  case 
of  assault  and  battery  in  which  any  question  shall 
arise  as  to  the  title  to  any  lands,  tenements,  or 
haeditamentfl,  or  any  interest  therein,  or  accruing 
therefrom. 

(2)  6  HurL  &  X.  193 ;  s.  c.  30  Law  J.  Bep. 
(».•-)  M.C.  19. 


committed  in  an  attempt  to  prevent  him 
&om  placing  bricks  on  the  land.  It 
appeared  also  that  thesa  fificts  were  dis- 
tinctly brought  to  the  notice  of  the  jus- 
tices. That  being  so,  I  am  of  opinion  that 
their  jurisdiction  was  at  an  end,  and  that 
they  had  no  power  to  go  into  the  ques- 
tion, whether  the  violence  was  excessive 
or  not.  I  think  the  words  of  the  46th 
section  shew  this  beyond  all  doubt.  The 
jurisdiction  which  the  magistrates  have 
to  deal  summarily  with  assaults  is  given 
by  previous  sections  of  the  same  Act. 
Then  comes  the  46th,  which  contains 
a  provision,  "  That  nothing  herein  con- 
tained shall  authoriss  any  justices  to  bear 
and  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise 
as  to  the  title  to  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein  or 
accruing  therefirom."  The  words  of  the 
section  are  very  large,  and  comprise  every 
case  of  assault  and  battery  in  which  the 
title  to  land  comes  into  question.  In  all 
these  cases  the  power  to  decide  tummarily 
is  ousted.  I  tlunk,  therefore,  the  magis- 
trates should  have  held  their  hinds.  We 
can  do  nothing  else  but  reverse  the  con- 
viction. 

Hannen,  J.,  concurred. 

livUe  absolute. 

Attorneys — Neal  &  Philpot,  agents  for  Wilson  tc 
Borkinshaw,  Alfreton,  for  prosecutor ;  Aldridge 
&  Thorn,  agents  for  Bichards  &  Son,  Alfreton, 
for  defendant. 


[IN  THE  COUET  OF  QUEEN'S  BENCH.] 

1870.   1  BEBBT,  appellant,  v.  hendebsoit, 
Feb.  14.  /  respondent. 

Sale  of  Poisons — Medicine — Person  to 
whom  Sold  or  Delivered — 31  &•  32  Vict.  c. 
121.  ».  17;  32  ^  33  Vict.  c.  117.  «.  3. 

By  the  Pharmacy  Act  1868  (31  ^  32 
Vict.  0.  121.  «.  17),  "«■<  shall  he  unlawful 
to  sell  any  poison,  either  by  wholesale  or  by 
retail,  unless  the  box,  bottle,  vessel,  wrapper, 
or  cover  in  which  such  poison  be  contained 
he  distinctly  labelled  unth  the  tiame  of  the 
article  and  the  word  'poison,'  and  with 
the  name  and  address  of  the  seller  of  the 
poison  ;  and  it  shall  be  unhurfnl  to  sell  any 


Digitized  by 


Google 


78 


CASES  CONNECTED  WITH 


[N.  S. 


poiion  mentioned  in  the  firrtpart  of  BcheduU 
A  to  the  Act  (among  vohich  it  pnuaie  aoid), 
to  any  person  unknown  to  the  seller,  Spe., 
and  any  person  selling  poison  otherwise  than 
it  herein  provided  shall,  upon  a  summary 
eowousHon  before  two  justices  of  the  peace,  be 
liable  to  a  penalty  not  exceeding  Jive  pounds 
for  the  first  offence  ;  and  for  the  purposes  of 
the  section  the  person  on  whose  behalf  any 
sale  is  made  by  any  apprentice  or  servant, 
shall  be  deemed  to  be  the  seller,  but  the  pro- 
visions of  the  section  are  not  to  apply  to  any 
m,edicine  supplied  by  a  legally  qualified 
■  apothecary  to  his  patient,  nor  apply  to  any 
article  when  forming  part  of  the  ingredients 
of  any  medicine  when  dispensed  by  a  person 
registered  under  the  Act,  provided  such 
medicirie  be  labelled  in  the  manner  afore- 
said toith  the  name  and  address  of  the 
seller,  and  the  ingredients  thereof  be  entered, 
with  the  name  of  the  person  to  whom  it  is 
sold  or  delivered,  in  a  book  to  be  kept  by 
the  seller  for  that  purpose," 

The  appettarU,  a  duly  registered  chemist, 
was  convu:ted  under  this  section  for  selling 
poison  to  a  person  unknown  to  him.  It  was 
proved  that  one  J.,  who  was  unknmon  to  the 
appellant,  came  into  his  shop  and  produced 
a  prescription  written  in  the  abbreviated 
form  usital  among  chemists.  At  the  foot  of 
it  were  the  initiods  B.  M.  L.  amd  the  words 
Mrs.  Newton,  Aug.  11,  1869.  There  was 
a  legally  qualified  medical  practitioner 
having  the  initials  M.  M.  L.  The  appellant's 
assistant  dispensed  the  prescription  by 
putting  a  smaU  quantity  of  prussic  acid 
into  a  bottle  and  filling  up  the  bottle  with 
rose  water,  according  to  the  meaning  of  the 
prescription.  The  appellant  made  an  entry 
in  his  prescription  book,  Newton,  Mrs. 
(copying  the  prescription'),  Aug.  11,  B.  M.L. 
He  also  indexed  the  entry  by  inserting  the 
name  "  Newton  "  and  the  page  in  the  index 
contained  in  the  book,  Tlie  bottle  was 
labelled  with  the  nmne  and  address  of  the 
appellant  but  not  with  the  word  ^^ poison." 
Tlie  prescription  was  one  which  might 
be  ordered  for  a  lotion.  No  evidence 
was  given  as  to  whethsr  there  was  such 
a  person  as  Mrs.  Newton  or  not.  The 
appellant  was  also  convicted  in  respect  of 
the  same  sale  for  selling  poison  in  a  bottle 
not  labelled  with  the  word  "poison," 

Held,  first,  that,  assuming  that  the  appel- 
lant  bona  fide  believed   that  he  was  dis- 


pensing a  prescription  given  by  a  medical 
man  to  Mrs,  Newton,  that  he  could  not  be 
convicted  for  selling  poison  to  a  p  -rson  un- 
knmon to  him,  but  must  be  taken  to  have 
dispensed  a  medicine  according  to  the  re- 
quirements of  the  proviso  to  «.  17.  Secondly, 
that  he  coftld  not  be  twice  convicted  under 
the  same  section  in  respect  of  the  same  sale. 

Case  stated  hj  Jastices  of  Sussex  under 
20  A  21  Vict.  c.  43. 

1.  At  a  petty  sessions  holden  at  Worths 
ing,  Sussex,  on  the  18th  of  August,  1869, 
an  infonnation  was  preferred  under  sec- 
tion 17  of  the  Pharmacy  Act,   J868  (1), 

(1)  By  the  Pharmacy  Act,  1868,  31  &  32  Vict, 
c.  121.  8.  17,  "  It  shall  be  unlawful  to  sell  anj 
poison,  either  by  wholesale  or  by  retail,  unless  the 
box,  bottle,  vessel,  wrapper,  or  cover  in  which 
such  poison  is  containeid,  be  distinctly  labelled 
with  the  name  of  the  article  and  the  word  '  poison,' 
and  with  the  name  and  address  of  the  seller  of  th« 
poison ;  and  it  shall  be  unlawful  to  sell  any  poison 
of  those  which  are  in  the  first  part  of  schedule  A 
to  this  Act  (among  which  is  prussic  acid)  or  ntay 
hereafter  be  added  thereto  under  section  2  of  this 
Act,  to  any  person  unknowp  to  the  seller,  unless 
introduced  by  some  person  known  to  the  seller ; 
and  on  every  sale  of  any  such  article,  the  seller  shall, 
before  delivery,  make  or  cause  to  be  made  an  entry 
in  a  book  to  be  kept  for  that  purpose,  stating,  in 
the  form  set  forth  in  schedule  F  to  this  Act,  the 
date  of  the  sale,  the  name  and  address  of  the  par- 
chaser,  the  name  and  quantity  of  the  article  sold, 
and  the  purpose  for  which  it  is  stated  by  the  pur« 
chaser  to  be  required,  to  which  entry  the  signature 
of  the  purchaser,  and  of  the  person,  if  any,  who 
introduced  him,  shall  be  affixed ;  and  any  person 
selling  poison  otherwise  than  is  herein  provided, 
shall,  upon  a  summary  conviction  before  two  justice* 
of  the  peace  in  England,  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  the  first  offence,  and 
to  a  penalty  not  exceeding  ten  pounds  for  the 
second  or  any  subsequent  ofience ;  and  for  the 
purposes  of  this  section,  the  person  on  wboae 
behalf  any  sale  is  made  by  any  apprentice  or 
servant,  shall  be  deemed  to  be  the  seller ;  but  the 
provisions  of  this  section,  which  are  solely  applic- 
able  to  poisons  in  the  first  part  of  the  schedule  A 
to  this  Act,  or  which  require  that  the  label  shall 
contain  the  name  and  address  of  the  seller,  shall 
not  apply  to  articles  to  be  exported  from  Great 
Britain  by  wholesale  dealers,  nor  to  sales  by  whole- 
sale to  retail  dealers  in  the  ordinary  course  of 
wholesale  dealing ;  nor  shall  any  of  the  provisions 
of  this  section  apply  to  any  medicine  supplied  by 
a  legally  qualified  apothecary  to  his  patient,  nor 
apply  to  any  article  when  forming  part  of  the  in- 
gredients of  any  medicine  dispensed  by  a  person 
registered  under  this  Act,  provided  such  medicine 
be  labelled  in  the  manner  aforesaid  with  the  name 
and  address  of  the  seller,  and  the   ingredients 
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ij  L.  B.  Henderson  (the  respondent),  an 
inspector  of  police,  against  Henry  Berry 
(the  appellant),  a  phs^macentical  chemist 
dnly  registered  nnder  the  Pharmacy  Act, 
1868,  charging  that  the  appellant  on  the 
11th  of  August,  1869,  at  Worthing,  did 
unlatrfnUy  sell  a  certain  poison,  to  wit, 
pmssic  acid,  by  retail,  the  bottle  in  which 
such  poison  was  contained  not  being 
labelled  with  the  word  poison. 

2.  The  following  facts  were  proved  or 
admitted. 

3.  On  the  11th  of  August,  1869,  one 
Ansell  Johnson  came  into  the  shop  of 
the  appellant,  the  appellant  and  his  as- 
sistant being  there,  and  asked  to  have 
made  up  a  prescription  which  was  written 
in  pencil  ami  is  as  follows : — 

By  Add :  Hydro<^ran :  Scheel's,  3  ij. 
Aq:  Rosa,  |  ij. 
M.  ft :  lotio. 
Ter  die  applic : 

R.M.  L. 
Mrs.  Newton, 
Aognst  11th,  1860. 

The  original  of  this  prescription  is  to 
be  taken  to  form  part  of  this  case. 

4.  The  meaning  of  the  name  "Mrs. 
Newton  "  in  the  prescription  was  that  the 
prescription  was  for  the  use  of  Mrs. 
Newton.  There  is  a  legally  qualified 
medical  practioner  having  Uie  initials 
"R.M.L." 

5.  The  appellant's  assistant  dispensed 
the  prescription  by  putting  two  drachms 
of  hydrocyanic  acid  into  a  two  ounce 
l>ottle  and  filling  up  the  bottle  with  rose- 
water  according  to  the  meaning  of  the 
presciiption. 

6.  Tlie  appellant  made  the   following 
entry  in  his  prescription  book  : 
Newton,  Mrs. 

R.  acid,  Hydrocyan.  Scheel's,  3  ij- 

tbersof  b«  entered,  with  the  name  of  the  peraon 
to  whom  it  is  sold  or  delivered,  in  a  hook  to  he 
kept  hj  the  seller  for  that  purpose." 

By  the  Pharmacy  Act  Amendment  Act,  32  &  33 
Tict.  e.  117.  s.  3,  nothing  in  31  &  32  Vict.  e.  121. 
s.  17,  ia  to  apply  to  any  medicine  supplied  by  a 
legally  qualified  medical  practitioner  to  his  patient, 
or  dispensed  by  any  person  registered  under  the 
Act,  prorided  such  medicine  be  distinctly  labelled 
vith  the  name  and  address  of  the  seller,  and  the 
ingndienta  thereof  be  entered,  with  the  name  of 
the  penon  to  whom  it  is  sold  or  delireitd,  in  a 
book  to  be  kept  by  the  seller  for  that  purpose. 


Aq.  Rose,  ad.,  3  ij. 

M.  ft.  lotio. 

Ter  die  applicand. 

August  11. 


R.  M.  L. 


He  also  indexed  the  entry  by  inserting 
the  name  "Newton  "  and  the  page  in  the 
index  contained  in  the  book. 

7.  The  prescription  book  is  a  book  in 
which  the  appellant  copies  all  prescriptions 
he  makes  up.  This  book  is  to  be  taken 
to  form  part  of  this  case. 

8.  Ansell  Johnson  paid  the  appellant's 
claim  and  took  the  bottle  and  its  contents 
away. 

9.  The  bottle  was  labelled  as  follows : 
Caution.     For  external  use  ; 

The  lotion  to  be  used  three  times  aday. 
Mrs.  Newton. 
H.  Berry,  Dispensing  Chemist, 
Member  of  the  Pharmaceutical  Society, 
fiS  Montague  Street,  Worthing. 

The  bottle  was  not  labelled  poison. 
The  bottle  and  the  label  thereon  are  to  be 
taken  to  form  part  of  this  case. 

10.  Hydrocyanic  acid,  Scheel's,  is  prussic 
acid.  The  prescription  is  one  that  might 
be  ordered  for  a  lotion.  Rose  water  by 
itself  is  not  a  medicine. 

11.  No  evidence  was  given  that  there 
was -or  was  not  any  such  person  as  Mrs. 
Newton.  Ansell  Johnson,  a  witness  for 
the  prosecution,  refused  to  answer  the 
two  questions — Did  he  buy  it  for  Mrs. 
Newton  ?  Did  he  buy  it  for  himself  ? — on 
the  ground  that  by  answering  he  might 
tond  to  criminato  himself  on  a  charge  of 
attempting  to  commit  suicide,  on  which 
he  at  the  time  stood  remanded. 

12.  The  appellant  had  been  convicted 
in  respect  of  the  same  sale  of  selling 
poison  to  a  person  unknown  to  him. 

13.  The  Pharmacy  Act,  1869,  received 
the  royal  assent  on  the  day  of  the  alleged 
ofience. 

14.  The  following  points  were  raised 
on  behalf  of  the  appellant : — 

15.  That  the  appellant  had  not  sold  a 
poison  within  the  meaning  of  the  Phar- 
macy Act,  1868,  but  that  the  appellant 
being  a  person  registered  under  that  Act, 
had  dispensed  a  medicine,  and  that  the 
appellant  had  complied  with  the  provisions 
of  the  Pharmacy  Act^  1868. 
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16.  That  if  the  appellant  had  sold  a 
poison  it  was  an  article  forming  •  part  of 
the  ingredients  of  a  medicine,  and  that 
the  proviso  forming  the  end  of  the  sec- 
tion had  been  complied  with. 

17.  That  the  appellant  could  not  have 
committed  two  offences  by  one  act,  and 
that  he  could  not  therefore  be  convicted 
for  this  offence. 

18.  The  following  points  were  raised 
on  behalf  of  the  respondent : — 

19.  That  the  thing  sold  was  not  a 
medicine,  but  a  poison  partially  dilated. 

20.  That  the  name  "Mrs.  Newton" 
entered  by  the  appellant  was  not  the 
name  of  the  person  to  whom  the  article 
was  sold  or  delivered,  but  only  the  name 
of  a  person  for  whose  nse  it  was  alleged 
to  be  required. 

21.  That  the  book  in  which  the  entry 
was  made  was  not  a  book  kept  for  that 
purpose,  inasmuch  as  it  was  kept  for  the 
purpose  of  copying  therein  prescriptions 
of  sAl  sorts. 

22.  That  if  by  one  act  two  laws  were 
broken,  two  punishments  might  follow. 

23.  The  justices  adjourned  the  ftirtber 
consideration  of  the  matter  until  the  25th 
of  August,  1869. 

24.  On  the  last-mentioned  day  they 
convicted  the  appellant  of  the  offence,  and 
adjudged  him  to  forfeit  and  pay  the  sum 
of  108.,  to  be  paid  and  applied  according 
to  law,  and  also  to  pay  to  the  respondent 
the  sum  of  11.  Is.  for  his  costs. 

25.  The  appellant  being  dissatisfied  with 
the  decision  applied  to  the  justices  to  state 
this  case. 

26.  The  questions  of  law  are  : — 

27.  Whether  a  mixture  of  prussio  acid 
and  rose  water  is  a  poison  within  the 
meaning  of  s.  17  of  the  Pharmacy  Act, 
1868. 

28.  Whether  a  mixture  of  prussic  acid 
and  rose  water,  when  dispensed  by  a  per- 
son registered  under  the  Phammcy  Act, 
1868,  is  a  medicine  within  the  meaning  of 
s.  17  of  that  Act. 

29.  Whether,  according  to  the  &cts 
before  stated,  the  appellant  complied  with 
the  requirements  of  the  proviso  at  the  end 
of  the  17th  section  of  the  Pharmacy  Act, 
1868. 

30.  Whether  a  man  can  be  twice  con- 
victed for  one  act. 


31.  Whether,  upon  the  fects  herein- 
stated,  and  the  law  applicable  thereto, 
the  appellant  was  properly  convicted. 

Quain  (BuUock  with  him)  for  the  appel- 
lant.— A  question  has  arisen  whether  the 
later  Act,  32  &  33  Vict.  c.  117,  which 
received  the  royal  assent  on  the  very  day 
on  which  the  conviction  took  place,  applies 
to  the  present  case.  But  the  appellant 
has  no  wish  to  raise  this  point,  as  the 
words  of  31  A  32  Vict.  c.  121.  s.  17, 
under  which  the  conviction  took  place,  ore 
sufficient  to  shew  that  he  was  improperly 
convicted.  The  first  question  is  whether 
the  article  sold  to  Johnson  was  a  medicine 
within  the  meaning  of  the  proviso  to  the 
section. 

[Haunen,  J. — ^Was  the  bottle  labelled 
in  the  maimer  required  by  the  Act  ?] 

It  is  not  necessary  that  it  should  be 
labelled  "  poison,"  "  labelled  in  the 
manner  aforesaid"  means  labelled  with 
the  name  and  address  of  the  seller,  and  it 
was  BO  labelled.  It  is  stated  that  the  pre- 
scription is  one  which  might  be  ordered 
for  a  lotion,  that  is,  a  medicine  composed 
for  the  purpose  of  being  applied  exter- 
nally. The  term  medicine  is  applied  to  a 
thing  used  externally  as  well  as  internally. 

[Lush,  J. — The  proviso  might  have  been 
necessary  in  order  to  apply  to  medicine 
which  contained  a  very  small  proportion 
of  prussic  acid,  so  that  the  whole  com- 
pound was  not  poisonous.  But  suppose 
the  thing  sent  out  is  essentially  a  poison, 
•  how  is  that  protected  by  the  proviso  ?] 

Whether  the  article  is  a  poison  or  a  me- 
dicine depends  upon  the  patient  for  whom 
it  is  prescribed.  The  moment  a  prescrip- 
tion, written  in  the  ordinary  form,  and 
professing  to  be  written  by  a  duly  qualified 
medical  man,  is  brought  to  a  chemist,  and 
the  chemist,  acting  in  good  fftith,  puts  up 
the  ingredients,  and  inserts  the  name  of 
the  person  to  whom  he  professes  to  sell 
the  prescription  in  a  book  kept  for  the 
purpose,  he  brings  himself  within  the 
proviso.  It  would  be  very  inexpedient  to 
require  that  ordinary  me£cines  should  be 
labelled  with  the  word  "poison."  The 
statute  in  the  case  of  a  medicine  does  not 
require  the  name  and  address  of  the 
buyer  to  be  entered  in  the  chemist's  book, 
but  only  the  name  of  the  person  for  whom 
it  appears  to  be  intended.     The  later  Act, 
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82  A;  33  Vict.  o.  117,  was  only  passed  to 
extend  the  operation  of  section  17  of  the 
preceding  Act  to  legally  qualified  medical 
practitioners,  but  any  doabt  as  to  the  con> 
struction  of  this  section  with  regard  to 
the  labelling  which  is  required  is  remored 
by  the  words  of  32  &  33  Vict.  c.  117.  s.  3, 
"distinctly  labelled  with'^e  name  and 
address  of  the  seller."  Lastly,  it  cannot 
be  serioasly  contended  that  the  appellant 
can  be  convicted  in  two  distinct  penalties 
for  the  same  oSence. 

Lumley  Smith,  for  the  respondent. — 
The  case  is  not  within  the  proviso  to  31 
A  32  Vict.  c.  121.  8. 17.  The  object  of  the 
statute  was  twofold  :  to  prevent  poisons 
being  obtained  for  improper  purposes,  and 
to  preserve  evidence  of  the  person  to 
whom  the  poison  was  supplied  by  the 
chemist.  The  mixture  sold  by  the  appel- 
lant was  a  poison  within  the  meaning  of 
the  first  part  of  the  section,  for  prussic 
acid  is  a  poison,  although  it  be  diluted 
with  water.  The  proviso  was  only  in- 
tended to  apply  to  medicines  for  internal 
use,  in  which  a  very  small  quantity  of 
poison  may  be  introduced.  No  mixture 
can  be  a  medicine  within  the  meaning  of 
the  Act  unless  it  has  medicinal  ingredients. 
The  word  "medicine"  applies  only  to 
mixtures  where  one  ingredient  corrects 
the  other,  and  not  to  a  mere  dilution  of 
poison.  The  next  question  is  whether  a 
proper  entry  of  the  transaction  was  made, 
and  it  is  submitted  that  the  appellant 
ought  to  have  produced  afiBrmative  proof 
that  "Mrs.  liewton"  was  an  existing 
person. 

[Lush,  J. — Must  we  not  take  it  that 
the  appellant  bona  fide  believed  that  this 
was  a  prescription  for  a  lotion  intended 
for  Mrs.  Newton  ?] 

Bona  fide  beli^  does  not  afiect  the 
question,  as  is  shewn  by  the  words  mak- 
ing the  chemist  or  dniggist  liable  for 
the  act  of  his  apprentice  or  servant. 
Further,  it  is  not  enough  that  there  is 
a  physician  whose  initials  are  the  same 
as  those  written  on  the  prescription. 

[LcsH,  J. — To  require  the  appellant  to 
prove  that  some  physician  bearing  these 
initials,  did  in  fact  write  the  prescription, 
would  place  a  great  difficulty  in  the  way 
of  chemists.] 

In  the  next  place  the  name  of  "  Mrs. 

Kev  Sckiss,  39.— Mao.  Cai. 


Newton"  entered  in  the  book  was  not  the 
name  of  the  person  to  whom  the  mixture 
was  sold  or  delivered.  It  was  delivered 
to  Johnson.  The  prescription  ought  also 
to  have  been  entered,  not  in  the  ordinary 
prescription  book,  bat  in  a  book  kept 
for  the  purpose.  With  regard  to  the 
double  conviction  there  have  been  two 
difiierent  infractions  of  the  law. 

[LcsH,  J. — No  matter  how  fer  the 
offender  deviates  &om  the  statute,  the 
statute  only  renders  him  liable  to  one 
penalty  for  each  act.] 

Quain,  in  reply. — It  was  for  the  prose- 
cution to  shew  that  the  appellant  did  not 
bona  fide  believe  that  Mrs.  Newton  was 
the  person  to  whom  the  medicine  was 
sold.  (It  was  thereupon  agreed  that  the 
Court  should  be  at  liberty  to  draw  infer- 
ences of  fact  from  the  case.) 

Lush,  J. — Then  I  think  we  need  not 
trouble  you  farther,  Mr.  Quain.  Assuming 
that  we  EU-e  to  draw  inferences,  and  taking 
the  case  as  if  it  stood  as  the  finding  of  the 
magistrates,  in  point  of  &ct,  that  this  gen- 
tleman did  really  believe  that  when  he 
was  dispensing  this  prescription  he  was 
making  up  a  prescription  which  had  been 
actually  given  by  a  medical  man  to  Mrs. 
Newton  for  a  lotion,  as  it  purported  to 
be,  I  am  of  opinion,  that  he  has  brought 
himself  within  the  proviso.  The  first  part 
of  the  81  &  32  Vict.  c.  1^1.  s.  17,  the 
enacting  part,  applies  to  the  sale  of 
poisons,  and  amongst  the  enumerated 
poisons  is  prussic  acid.  I  observe  that 
the  Act  seems  to  allude  to  poisons  as  being 
sold  in  their  simple  state,  or  in  oneTorm 
of  preparation.  It  does  not  appear  to 
contemplate  their  being  mixed  up  with  any 
other  ingredients ;  they  must  be  pure  and 
simple.  Then  comes  the  proviso.  Taking 
the  general  sweeping  words  of  the  enact- 
ment, they  would,  perhaps,  have  prohi- 
bited any  medical  man  dispensing  a  pre- 
scription that  contained  a  poison.  It  was 
supposed  this  might  be  so,  in  all  proba- 
bility ;  and  then  comes  the  proviso,  which 
says,  that  nothing  in  the  Act  contained 
shall  "  apply  to  any  medicine  suppUed  by 
a  legally  qualified  apothecary  to  his  pa- 
tient, nor  apply  to  any  article  when 
forming  part  of  the  ingredients  of  any 
medicine  dispensed  by  a  person  registered 
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under  this  Act."  !■  this  a  medicine? 
That  is  not  disputed.  The  word  "  medi- 
cine"  is  comprehensive  enough  to  embrace 
everything  which  is  to  be  appUed  medi- 
cinaUy,  whether  externally  or  internally. 
According  to  the  prescription,  this  was  in- 
tended  to  be  used  as  a  lotion,  and  the  case 
states  as  a  fact,  that  the  prescription  was 
one  which  might  be  proper  for  a  lotion. 
The  proviso  seems  to  put  upon  the  same 
footing,  in  this  respect,  a  duly  qualified 
medi(»l  man,  supplying  this  thing  to  his 
patient,  and  a  registered  chemist  and 
druggist  dispensing  such  a  thing.  If  a 
duly  qualified  medical  man  had  actually 
supplied,  and  himself  delivered,  to  his 
patient  this  compound  of  prussic  acid  and 
rosewater  as  a  lotion,  then  he  would  be 
protected  under  the  first  part  of  the  proviso. 
That  being  so,  I  think  the  same  rules 
apply  to  a  registered  chemist  and  druggist 
makmg  up  that  compound  firom  a  pre- 
scription, which,  as  I  understand,  is  the 
making  up  something  that  is  prescribed, 
and  making  it  with  directions  now  it  is  to 
be  used.  Then,  did  this  prussic  acid  form 
part  of  the  ingredients  of  a  medicine  dis- 
pensed by  a  duly  registered  person  ?  It 
struck  me,  on  first  reading  the  section, 
that  the  word  applied  only  to  cases  where 
the  poisonous  article  is  one  of  several  in- 
gredients, where,  perhaps,  its  poisonous 
qualities  are  qualified  in  a  more  or  less 
degree  by  the  other  ingredients ;  but  then, 
I  think,  it  would  be  very  difficult  to  apply 
the  Act  with  that  interpretation  of  it.  We 
cannot  enter  into  the  consideration  whe- 
ther the  other  ingredients  are  fewer  or 
greater  in  number,  or  in  what  proportion 
they  may  be.  This  is  of  itself  a  com- 
poimd,  and  is  a  medicine  which  might 
have  been  ordered  by  a  medical  man  to  be 
used  as  a  lotion.  Then,  has  he  complied 
with  the  remaining  part  of  the  section, 
which  requires  that  the  medicine  "  should 
be  labelled  in  the  manner  aforesaid  ?"  by 
which  I  understand,  "labelled  distinctly 
and  legibly  with  the  name  and  address  of 
the  seller,"  as  stated  in  the  section;  and 
that  the  ingredients  thereof  be  entered, 
with  the  name  of  the  person  to  whom  it 
is  sold  or  delivered,  in  a  book  to  be  kept 
by  the  seller  for  that  purpose.  It  is  found 
that  the  ingredients  were  entered  in  what 
he  caUed  his  prescription-book,  which,  I 


think,  satisfies  the  requirements  of  the 
Act,  as  a  book  kept  for  that  purpose,  a 
book  kept  for  entering  such  medicines  or 
prescriptions.  Then  he  has  entered,  as 
the  person  to  whom  it  was  sold,  Mrs. 
Newton.  The  statute,  by  saying  the 
name  of  the  person  to  whom  it  was  sold, 
or  for  whom  it  was  delivered,  has,  I  think, 
meant  to  give  him  the  option  of  putting 
down  the  name  of  the  person  to  whom  he 
actually  gave  it  over  the  counter,  or  the 
name  of  the  person  whose  agent  that  per- 
son was,  and  for  whose  use  it  was  in- 
tended. Taking  the  fiust  to  be  found,  that 
he  reasonably  believed  that  this  mixture 
was  duly  prescribed  for  Mrs.  Newton,  Mrs. 
Newton  must  be  taken  to  be  the  person 
to  whom  he  sold  it,  and,  therefore,  he 
complied  with  the  provisions  of  the  Act. 
For  these  reasons,  I  think,  the  conviction 
was  wrong. 

Hannen,  J. — I  am  of  the  same  opinion. 
I  think  we  are  able  to  pronounce  our 
judgment  upon  the  assumption  which  luts 
been  made,  that  it  is  to  be  taken  that  the 
magistrates  would  have  found  that  the 
chemist  in  this  case  acted  bona  fide,  be- 
lieving that  Mrs.  Newton  was  the  person 
to  whom  the  medicine  was  sold.  Without 
that,  I  should  have  thought  it  necessary 
that  there  should  be  a  further  inquiry, 
but  upon  that  assumption  I  think  we  shidl 
be  putting  a  construction  upon  the  Act 
which  wiU  not  lead  to  the  dangerous  con- 
sequences which  have  been  suggested, 
because  it  will  only  be  where  a  chemist 
establishes  that  he  has  entered  the  name 
of  the  person  to  whom  he  delivers  the  me- 
dicine, or  to  the  person  to  whom  it  shall 
be  found  he  reasonably  believed  he  had 
sold  it,  that  he  brings  himself  within  the 
terms  of  this  proviso. 

GorwicHon  qwuhed. 


Attorneya — Flux,  Arglea  &  Bawlina,  for  appel- 
lant; H.  S.  Willett,  agent  for  H.  OT««n, 
Worthing,  for  respondent. 
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THE  QUEEN  V.   WTATT.* 


[CROWN   CASE  RESEEVED.] 
1870.     1 
Jan.  22.  / 

Pleading  —  Indietment  —  Aiding  and 
Abetting  a  Felony — Aiding  in  Attempt — 
14  ^  15  Viet.  c.  100.  s.  9—Bape. 

An  indictment  against  H.  and  W.  charged 
H.  with  rape,  and  W.  leith  aiding  and  abetting 
Hie  said  rape.  They  were  found  not  guilty 
of  the  felony,  but  the  jury  found  H.  guilty 
of  attempting  to  comm.it  the  rape  charged, 
cmd  W.  of  aiding  and  abetting  H.  in  the 
attempt : — Held,  thai  H.  was  rightly  con- 
victed of  tnisdemeojwur. 

Case  reserved  by  Pigott,  B. 

The  prisoners  were  tried  before  me  at 
the  last  Winter  Assize  at  Taunton,  nf>on 
an  indictment  which  charged  the  prisoner 
Hapgood  with  rape,  ana  the  prisoner 
Wjatt  with  aiding  and  abetting  in  the 
aboTe  rape. 

The  jory  acquitted  both  prisoners  of  the 
felonies  charged,  bat  found  them  both 
giulty  of  misdemeanour  —  Hapgood  of 
attempting  to  commit  the  rape,  and 
Wyatt  of  aiding  Hapgood  in  the  attempt. 
The  prisoner  Wjatt's  counsel  submitted 
Uiat  this  finfling  amounted  to  acquittal 
of  Wyatt  altogether,  inasmuch  as  the  case 
was  not  within  the  Statute  14  &  15  Vict, 
c.  100.  s.  9  (1).  I  overruled  the  objection, 
and  passed  judgment  upon  him ;  but,  at 

*  Coram  Cockbam,  C.J.,  Byles,  J.,  Keating,  J., 
Pigott,  B.,  and  Cleasby,  B. 

(1)  The  14  &  16  Vict  c.  100.  a.  9.  enacts— And 
Thirnim  ofhaden  often  escape  coavictioD  by  reason 
tliat  soeli  persons  ought  to  hare  been  charged  with 
attempting  to  commit  offences,  and  not  with  the 
actual  commission  thereof :  For  remedy  thereof  be 
it  enacted  that  if,  on  the  trial  of  any  person  charged 
with  any  felony  or  misdemeanour,  it  shall  appear 
to  the  jury  upon  the  evidence  that  the  defendant 
did  not  complete  tie  offenct  ckarged,  but  that  he 
was  gnilty  only  of  an  attempt  to  commit  the  same, 
such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to 
retnm  as  their  verdict,  aaX  the  defendant  ia  not 
guilty  of  the  felony  or  wtisdeimeamntr  ekargti,  but 
is  guilty  of  an  attempt  to  eomnut  the  same,  and 
thCTenpon  such  person  shall  be  liable  to  be  pun- 
ished in  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  of  attempting  to  commit 
the  parbcular  felony  or  misdemeanour  charged  in 
the  a^  indictment;  and  no  person  so  tried  as 
hoein  laaUy  mentioned  shall  be  liable  to  be  after- 
vatds  prosecuted  for  an  attempt  to  commit  the 
felony  or  misdemeanouT  for  which  he  was  so  tried. 


the  request  of  the  defendant  'WVatt's 
counsel,  I  reserved  the  point  for  this  Court. 

The  question  is,  whether  Wyatt  was 
properly  convicted  of  misdemeanour  P 

No  counsel  appeared. 

Fer  Curiam. — ^The  conviction  was  right. 
GonvicHon  affirmed. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
THE  QUEEN  V.  THE  ODABDIANS  OF 
THE  POOR  OF  THE  ST.  THOMAS' 
POOR     LAW      UNION,     IN     THE 
CODNTT  OP  DEVON. 


1870. 

April  30. 


Foot  Law — Settlement — Fublie  Tax  or 
Levy — 8  WUl.  ^  Jf.  c.  11.  «.  6 — Improve' 
ment  Bate  and  Lamp  Bate. 

Under  an  Improvement  Act  for  the  city 
of  E.,  authority  was  given  to  levy  certain 
Improvement  and  Lamp  Bates.  Commis- 
sioners were  appointed  under  the  Act,  who 
were  empowered  to  rate  and  assess,  by  a  just 
and  equitable  ground  rate,  the  several  land- 
owners and  owners,  and  the  several  tenants 
and  occupiers  of  all  houses,  ^.,  within  the 
city.  Fower  was  given  to  the  commissioners 
to  appoint  two  or  more  of  the  inhabitaTits 
of  the  city  or  of  each  parish,  S/'c,  within  it, 
to  be  assessors  of  the  rates,  and  they  were 
required  to  make  sv^h  rates,  and  to  deliver 
copies  thereof  to  the  commissioners  who  were 
to  settle  and  sign  the  same.  The  church- 
wardens and  overseers  of  the  poor  of  the 
respective  parishes  were  to  be  the  collectors 
of  the  rates. 

T.  rented  a  dwelling-house  in  the  parish 
of  8.  within  the  city,  and  paid  his  share  to- 
wards the  Improvement  Bate  and  the  Lamp 
Bate  made  under  the  powers  given  by  the 
Act: — ^Held,  thai  these  rates  were  public 
taxes  or  levies  of  the  parish,  within  the 
meaning  of  stat.  3  Will.  Sfil.  e.  11.  s.  6,  and 
that  T.  gained  a  settlement  in  the  parish 
of  8. 

Upon  appeal  to  the  Quarter  Sessions 
for  the  county  of  Devon,  against  an  order 
of  justices  for  the  removal  of  Ann  Tap* 
man  and  her  seven  children,  firom  the 
parish  of  Withycombe  Raleigh,  in  the  St. 
Thomas  Poor-law  Union  in  the  conniy  of 
Devon,  to  the  appellants'  Poor-law  Union 
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of  Exeter;  the  place  of  their  last  legal 
settlement  being  adjudged  to  be  in  the 
parish  of  St.  Sidwell,  in  the  city  and 
county  of  the  city  of  Exeter,  in  the  last- 
mentioned  union,  the  sessions  quashed 
the  order  subject  to  the  following : — 

CASE. 

1.  The  paupers,  Ann  Tupman  and  her 
children,  were  respectively  the  widow  and 
legitimate  children  of  William  Henry 
Tupman,  deceased,  who  died  in  s  house 
occupied  by  himself  and  his  &mily  in  the 
parish  of  St.  Sidwell,  in  the  city  of  Exeter 
(one  of  the  parishes  of  the  appellants' 
union),  on  the  Ist  of  October,  1868. 
Shortly  after  the  death  of  W.  H.  Tupman 
the  paupers  removed  themselves  into  the 
respondents'  union.  The  order  of  removal 
appealed  against  was  made  the  29th  of 
January,  1869. 

2.  W.  H.  Tupman  bona  fide  rented  a 
tenement  (viz.,  the  house  in  which  he 
died)  which  consisted  of  a  separate  and 
distinct  dwelling-house  in  the  parish  of 
St.  Sidwell,  at  and  for  s  larger  sum  than 
101.  a  year  for  the  term  of  one  whole  year 
(namely,  frota  Michaelmas,  1867,  to 
Michaelmas,  1868),  and  the  house  was  oc- 
cupied by  W.  H.  Tupman  and  paupers 
during  the  whole  of  the  yew,  under  the 
yearly  hiring,  and  the  rent  for  the  same  to 
the  amount  of  102.  was  actually  paid  for 
the  term  of  one  whole  year. 

3.  W.  H.  Tupman  was  duly  assessed  to 
the  poor  rate,  bat  did  not  himself  pay  the 
same  in  respect  of  the  tenement  for  one 
year. 

4.  In  the  month  of  July,  1868,  W,  H. 
Tupman  paid  his  share  which  was  de- 
manded of  him,  and  for  which  he  was 
liable,  towards  the  Improvement  Bate  and 
the  Lamp  Rate  levied  as  hereinafter  stated 
for  the  parish  of  St.  Sidwell,  in  respect  of 
hia  occupation  of  the  house. 

5.  At  the  trial  of  this  appeal  at  the 
quarter  sessions  the  Court  held  that  W. 
H.  Tupman  did  not  acquire  a  legal  settle- 
ment in  the  parish  of  St.  SidweU,  on  the 
following  grounds,  viz. : — 

That  the  Improvement  Rate  and  Lamp 
Bate  were  neither  of  them  public  taxes  or 
levies  of  the  town  or  parish  in  which  W. 
H.  Tupman  inhabited  within  the  meaning 
of  the  statute  8rd  Will.  &  M.  c.  11.  a.  6, 


nor  "  parochial  rates "  within  the  mean- 
ing of  the  statute  6  Geo.  4.  c.  57.  s.  2.  The 
order  of  removal  was  therefore  quashed, 
but  the  Court  of  Quarter  Sessions  granted 
the  respondents  a  case,  in  order  i£at  this 
point  might  be  decided  by  the  Court  of 
Queen's  Bench. 

6.  The  Improvement  and  Lamp  Bates 
are  distinct  rates,  and  are  levied  under  the 
authority  of  a  local  Act,  2  &  3  Will.  4.  c. 
106,  which  was  passed  on  the  4th  of  July, 
1832,  and  is  entitled  "  An  Act  for  better 
paving,  lighting,  watering,  cleansixig  and 
otherwise  improving  the  city  of  Exeter 
and  county  of  the  same  city."  This  Act 
is  to  form  part  of  this  case,  and  the  fol- 
lowing are  the  sections  most  material  to 
this  question : — 

Section  2  provides  for  the  appointment 
of  commissioners,  to  consist  of  six  members 
of  the  common  council^  the  dean  and 
canons  residentiary  of  the  Cathedral,  and 
also  c^  persons  to  be  elected  by  each  parish 
and  precinct  within  the  city  and  county  of 
the  city,  as  provided  in  the  4th  section. 

Section  4  is  in  the  following  words  : — 
"  And  be  it  farther  enacted  that  the  com- 
missioners for  the  execution  of  this  Act 
to  be  hereafter  appointed,  shall  be  elected 
by  the  parishioners  and  inhabitants  of  the 
several  parishes  and  precincts  within  the 
city  of  Exeter  and  county  of  the  same,  and 
every  such  parish  or  precinct  respectively 
shall  firom  time  to  time  be  entitled  to  ap- 
point such  person  or  persons  to  be  com- 
missioners of  this  Act,  as  together  with 
the  commissioners  for  the  time  being  act- 
ing for  such  parish  or  precinct  respectively 
by  virtue  of  the  said  recited  Act  and  this 
Act,  will  make  up  the  number  of  commis- 
sioners which  such  parish  or  precinct 
respectively  shall  be  entitled  to  appoint, 
according  to  the  following  scale  (that  is 
to  say)  :  where  the  amount  to  which  the 
parishioners  and  inhabitants  of  such  parish* 
or  precinct  respectively  shall  be  assessed 
to  the  rates  hereinafter  directed  to  be  made 
after  such  assessments  shall  have  been  ap- 
proved and  confirmed  in  manner  herein- 
after mentioned  shall  not  exceed  1002., 
such  parish  or  precinct  respectively  shall 
be  entitled  to  appoint  one  commissioner ; 
where  such  amount  shall  exceed  1002.  and 
not  exceed  2502.  such  parish  or  precinct 
respectively  shall  be  entitled  to  appoint 
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two  commissioners ;  where  sach  amount 
shall  exceed  2502.  and  not  exceed  4002. 
sach  parish  or  precinct  respectively  shall 
be  entitled  to  appoint  three  commissioners ; 
where  such  amonnt  shall  exceed  4002.  and 
not  exceed  6002.  such  parish  or  precinct 
respectiTely  shall  be  entitled  to  appoint 
fonr  commissioners ;  where  sach  amonnt 
shall  exceed  6002.  and  not  exceed  8002. 
such  parish  or  precinct  respectively  shall 
be  entitled  to  appoint  six  commissioners." 

Section  7.  "  And  be  it  further  enacted 
that  when  and  so  often  as  the  inhabitants 
and  parishioners  of  any  of  the  said  parishes 
and  precincts  shall  be  entitled  as  before 
mentioned  to  appoint  a  commissioner  or 
commissioners,  the  commissioners  for  the 
time  being  acting  in  the  execution  of  this 
Act  shall,  and  they  are  hereby  reqnired  to, 
cause  notice  in  writing  to  be  given  by  their 
clerk  to  the  chorchwardens  or  to  any  two 
inhabitants  or  parishioners  of  such  parish 
or  precinct,  qualified  to  vote  at  the  elec- 
tion of  commissioners  in  manner  herein- 
after mentioned  that  a  person,  or  two  or 
more  persons  (as  the  case  may  be),  is  or 
are  required  to  be  elected,  to  make  up  the 
foil  number  of  commissioners  which  such 
parish  or  precinct  is  entitled  to  appoint, 
and  the  inhabitants  or  parishioners  of  such 
parish  or  precinct  shall,  within  fourteen 
days  next  after  the  delivery  of  such  notice, 
meet  at  the  cborch  or  chapel,  or  in  the 
vsaal  place  of  public  meetings  of  such 
parish  or  precinct,  between  the  hours  of 
ten  and  twelve  in  the  forenoon,  of  which 
meeting  seven  days'  notice  shall  be  given 
by  the  churchwardens  of  such  parish,  or 
by  any  two  inhabitants  or  parishioners  of 
such  parish  or  precinct  qualified  to  vote 
as  hereinafter  mentioned,  by  affixing  the 
same  at  the  Guildhall  of  the  said  city,  and 
also  in  the  case  of  a  parish,  at  the  church 
door  thereof  and  at  such  meeting  it  shall 
be  lawful  for  the  major  part  of  the  in- 
habitants and  parishioners  to  nominate 
and  elect  a  person  or  such  number  of 
persons  (as  may  be  specified  in  such 
notice)  to  act  as  a  commissioner  or  com- 
missioners for  such  parish  or  precinct." 

By  sections  40  to  135  the  comnussioners 
are  empowered  to  pave  and  light  the  streets 
of  Exeter,  and  provide  for  watchmen  and 
water  pipes. 

Section   136  is  as  follows: — And  for 


raising,  secnring  and  paying  money  to 
answer  and  defray  the  several  purposes  of 
this  Act,  and  to  defray  the  charges  and 
expenses  of  soliciting,  obtaining  and  pass- 
ing this  Act  or  a  proportion  thereof  (other 
than  and  except  for  the  purpose  of  lighting 
the  said  city  and  county  of  the  same),  be 
it  enacted  that  the  said  commissioners 
shall,  and  they  are  hereby  authorised  and 
required,  once  in  every  year  to  rate  and 
assess,  by  a  just  and  equitable  pound  rate 
or  assessment,  under  the  name  of  the 
Exeter  Improvement  Bate,  the  several 
landowners  and  owners  and  the  several 
tenants  and  occupiers  of  all  houses,  build- 
ings, gardens,  tithes  and  other  heredita- 
ments within  the  said  city,  in  sums  not 
exceeding  certain  sums  therein  men- 
tioned. 

Section  139.  "  And  be  it  further  enacted 
that  the  charges  and  expenses  of  lighting, 
setting  up,  fixing,  providing,  maintaining 
and  repairing  the  lamps  by  this  Act 
directed  to  be  set  up  for  the  pnrpose  of 
lighting  the  said  streets,  ways,  passages 
and  places,  parishes,  liberties,  suburbs  and 
precmcts  of  the  said  city  and  county  of  the 
same  city  of  Exeter,  and  for  otherwise 
putting  this  Act  into  execution  in  any 
manner  touching  and  concerning  the 
lighting  the  said  city  and  county  of  the 
same,  shall  be  at  all  times  borne  and  paid 
and  defrayed  by  the  tenants  or  occupiers 
of  all  houses,  buildings  lands,  tithes  and 
other  hereditaments  within  the  city  of 
Exeter  and  county  of  the  same,  and  for 
that  purpose  the  said  commissioners  shall, 
and  th^  are  hereby  authorised  and  em- 
powered and  required,  from  time  to  time 
once  in  every  year  to  rate  and  assess,  by 
a  just  and  equal  pound  rate  or  assessment, 
under  the  name  of  '  The  Exeter  Lamp 
Rate,'  all  the  tenants  or  occupiers  of  all 
houses,  buildings,  lands,  tithes  and  other 
hereditaments  within  the  said  city  and 
county  of  the  same  in  respect  thereof"  at 
amounts  therein  limited. 

Section  141.  "  It  shall  be  lawful  for  the 
said  commissioners,  as  oft^n  as  they  shall 
see  occasion,  to  appoint  two  or  more  of  the 
inhabitants  of  the  city  and  county,  or  of 
each  parish,  precinct  or  ward  within  the 
said  city  and  county,  to  be  assessors  of 
sach  rates  and  assessments,  and  such 
assessors  are  reqnired  to  make  such  rates 
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and  aasessments  from  time  to  time  ac- 
cordingly, and  to  deliver  to  the  commis- 
sioners two  copies  of  the  rates  and  assess- 
ments, made  in  the  manner  and  according 
to  the  form  directed  hy  the  said  commis- 
sioners and  subscribed  by  snch  assessors. 
And  the  said  commissioners  shall,  as  soon 
as  may  be  after  snch  rates  and  assessments 
are  made  and  delivered  to  them  by  snch 
assessors,  settle  and  sign  the  same,  and 
canse  a  duplicate  thereof^  also  signed  by 
them,  to  be  delivered  to  the  collectors  to 
be  appointed  in  that  behalf.  A  penaliy 
of  102,  is  imposed  on  persons  appointed 
assessors  and  refusing  to  take  the  office, 
such  penalty,  when  levied,  to  be  paid  to 
the  treasurers  or  treasurer  of  the  said 
commissioners  to  be  applied  to  the  pur- 
poses of  the  said  Act." 

Section  142.  "No  person,  who  shall 
have  served  the  office,  shall  be  compellable 
to  serve  again  for  three  years,  except  with 
the  consent  of  a  vestry  meeting  of  any 
parish  in  respect  of  which  any  such 
assessor  shall  be  appointed." 

Section  150.  The  commissioners  are 
required  yearly  to  appoint  the  church- 
wakens  and  overseers  of  the  poor  of  the 
respective  parishes  or  snch  other  persons 
as  the  commissioners  shall  appoint  to  be 
collectors  of  the  said  rates  and  assess- 
ments, and  that  all  the  said  rates  shall  be 
paid  to  the  said  collectors  by  the  respec- 
tive tenants  or  occupiers  of  houses,  &o. 

Section  158  enacts  that  in  all  cases 
where  any  person  or  persons  shall  come 
into  or  occupy  any  house,  Ac.,  rated  or 
assessed,  or  hable  to  be  rated  or  assessed 
out  ot,  or  from  which  any  other  person  or 
persons  shall  have  been  removed,  or  which 
at  the  time  of  making  such  rate  or  assess- 
ment was  empty  or  unoccupied,  the  person 
or  persons  coming  in  or  occupying  the 
same  shall  be  liable  to  pay  snch  rate  or 
assessment  although  his,  her  or  their  name 
or  names  maynotbe  insertedin  such  rate  or 
assessment  in  proportion  to  the  time  that 
such  person  or  persons  shall  occupy  tiie 
same  respectively,  and  in  like  manner  as  if 
such  person  or  persons  had  been  originally 
rated  or  assessed  by  name  in  such  rate  or 
rates,  assessment  or  assessments,  which 
proportions,  in  case  of  dispute,  shall  be 
settled  and  ascertained  by  the  commis- 
sioners. 


7.  Improvement  and  lamp  rotes  were 
from  time  to  time  made  for  the  parish  of 
St.  Sidwell,  by  assessors  appointed  by  the 
commissioners  in  pursuance  of  the  powers 
given  to  them  in  that  behalf  by  the  Act, 
and  snch  rates  were  collected  by  persons 
appointed  as  collectors  by  the  commis- 
sioners hy  viitue  of  the  Act. 

8.  The  improvement  rate  for  the  parish 
of  St.  SidweU,  fix)m  Lady-day,  1867,  to 
Lady-day,  1868,  was  produced  in  evidence, 
the  heading  to  which  is  as  follows : — 

"  Instructions  to  Assessors. 

"The  assessors  are  required  to  insert 
the  Christian  and  stimame  of  the  owner 
and  occupier  of  every  property  assessed. 

"The  assessors  wiU  make  the  aascoo- 
ment  by  a  street  Ust. 

"  Where  there  are  two  or  more  tenants 
«f  houses,  and  where  houses  are  let  for  a 
less  term  than  a  year  at  or  under  the 
yearly  rent  of  &l.,  the  assessors  will  be 
very  particular  in  assessing  correctly  the 
landlord  of  such  property,  who  in  all  such 
cases  will  be  liable  to  pay  the  occupier's  as 
well  as  owner's  proportion  of  the  rate. 

"  The  rate  to  be  returned  at  the  Ghiild- 
hall,  signed  by  the  assessors,  at  eleven 
o'clock  m  the  forenoon  on  the  day  named 
in  the  warrant,  under  a  penalty  of  101. 

"The  collectors  of  the  rate  have  in- 
structions to  give  the  assessors  their  best 
assistance  in  making  the  rates. 

"  The  alterations  made  in  the  last  year's 
assessment  by  appeal  in  your  parish  may 
be  seen  at  the  clerk's  office. 

"  The  Exeter  Improvement  Rate. 

"  A  rate  on  the  several  landlords  and 
owners,  and  the  several  tenante  and  occu- 
piers, of  1«.  in  the  pound  on  the  annual 
rent  or  valne  of  all  houses,  buildings,  gar- 
dens, tithes,  lands  and  hereditaments, 
other  than  and  except  arable,  meadow  or 
pasture  ground ;  and  of  8d.  in  the  pound 
on  the  annual  rent  or  value  of  all  arable, 
meadow  or  pasture  ground,  situate  within 
the  parish  of  St.  Sidwell,  in  the  city  and 
county  of  the  city  of  Exeter,  made  in 
pursuance  of  an  Act  passed  in  the  2nd  & 
3rd  years  of  the  reign  of  King  William 
the  4th,.  intituled  'An  Act  for  better 
paving,  watehin^,  cleansing  and  otherwise 
improving  the  city  of  Exeter  and  county 
of  the  same  city,  for  one  year  commencinir 
Lady-day,  1867.' "  ^ 
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Owner. 
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1       ' 
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Dameiel 
A. 
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of  St. 

HoQsa 

Hampton        16 
BuildingB 

16 

i 

i 

4 

i 

SidweU 

This  rate  was  signed  as  follows : — 
George  Wilson,  "1  a^.^^^^ 

J.  T.  Brown  Mason,  / '^**®^"- 

Settled  and  signed  by  ns, 
(Signatures  of  five  of  the  Commissioners.) 

9.  A.  Damerel  was  at  the  time  the  rate 
was  made  the  tenant  of  the  premises,  but 
left  during  the  year  of  rating,  and  was 
immediiU«ly  sacceeded  in  the  occupation 
by  W.  H.  Tupman  as  tenant. 
The  Lamp  Rate 

For  the  parish  of  St.  Sidwell,  fi:t>m 
Lady-day,  1867,  to  Lady-day,  1868,  was 
also  produced  in  evidence,  the  heading  to 
whicn  was  as  follows : — 

"  Instructions  to  Assessors. 

"The  assessors  are  required  to  insert 
the  CJhristian  and  surname  of  the  owner 
and  occupier  of  every  property  assessed. 

"The  assessors  will  make  the  assess- 
ment by  a  street  list. 

"  The  rate  to  be  returned  to  the  G^u^ld. 
hall,  signed  by  the  assessors,  at  eleven 


o'clock  in  the  forenoon  on  the  day  named 
in  the  warrant,  under  a  penalty  of  102. 

"The  collectors  of  the  rate  have  in- 
structions  to  give  the  assessors  their  best 
assistance  in  making  the  rates. 

"The  alterations  in  last  year's  asses- 
ment  hy  appeal  in  your  parish  may  be 
seen  at  the  clerk's  office." 

"  The  Exeter  Lamp  Rate. 

"  A  rate  on  the  several  tenants  or  occu- 
piers of  4d.  in  the  pound  on  the  annual 
rent  or  value  of  all  houses,  buildings, 
lands,  tithes  and  other  hereditamente 
within  the  parish  of  St.  Sidwell,  within 
the  city  and  county  of  the  city  of  Exeter, 
made  in  pursuance  of  an  Act  passed  in 
the  2nd  year  of  the  reign  of  King  William 
the  4th,  intituled  'An  Act  for  paving, 
lighting,  watehing,  cleansing  and  other- 
wise improving  the  city  of  Exeter  and 
county  of  the  same  city,  for  one  year 
commencing  Lady-day,  1867.'  " 


No.  of 

Asaessmdnt. 

Name  of 
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Description 

of 

Property 

rated. 

Name  or 
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Property. 
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Value. 

Amount 

of 
Bate. 

Amount  actu- 
ally received. 
1st       2nd 
Collee-  Collec- 
tion,    tion. 

Deficiencies  in 
collection. 
1st       2nd 

CoUec-  CoUec- 
tion.      tion. 

1627 

Damerel 
Aquila 

House 

Hamnton 
Builaiags 

£ 

16 

».    d. 
6    4 

«.   d. 
1     4 

*.   d. 
1     4 

1.  d. 
1     4 

«.  d. 

1     4 

This  rate  was  signed  as  follows : — 
George  Wilson,  I   . 

J.  T  Brown  M^won,  ) '^«^"- 
Settled  and  signed  by  us, 
(Signatures  of  five  of  the  Commissioners.) 


11.  A.  Damerel  was  at  the  time  the  rate 
was  made  the  tenant  of  the  premises,  but 
left  during  the  year  of  rating,  and  was 
immediately  succeeded  in  the  occupation 
by  W.  H.  Tnpman  as  tenant. 
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12.  If  the  Conrt  shall  be  of  opinion  that 
the  improyement  rate,  or  the  lamp  rate, 
was  not  a  public  tax  or  levy  or  parochial 
rate,  within  the  intent  and  meaning  of  the 
Statute  3  WilL  &  Mary,  c.  11.  s.  6,  and 
Statute  6  (3eo.  4.  c.  57.  s.  2  respectively, 
then  the  order  of  removal  shall  be  quashed 
and  the  order  of  sessions  shall  stand  con- 
firmed. 

Aiiderson  and  Mackey  for  the  appel* 
lants.— These  rates  were  neither  "  public 
taxes  or  levies "  under  3  Will.  &  M.  c. 
11.  8.  6,  nor  can  they  be  said  to  be 
"parochud  rates"  within  6  G«o.  4.  c. 
57.  8.  2,  80  as  to  confer  a  settlement. 
These  rates  are  made  by  the  commissioners, 
and  all  that  the  assessors  have  to  do  is  to 
collect  them  after  they  are  made.  They 
are  not,  therefore,  parish  taxes,  and  the 
element  of  notoriety,  which  is  essential  to 
the  gaining  of  a  settlement  in  this  way,  is 
wanting,  so  &r  as  the  parish  authorities 
are  concerned.  In  Bex  v.  Axemouth  (I),  it 
was  decided  that  the  land-tax  was  a  pub- 
lic tax  within  3  Will.  &  M.  c.  11.  8.  6,  but 
such  a  tax  differs  from  those  now  in  ques- 
tion in  being  an  imperial  tax  chargeable 
upon  the  whole  country  instead  of  being 
a  local  tax  charged  upon  the  city  of 
Exeter. 

[Ldbh,  J. — ^But  8. 141  of  the  local  Act, 
which  is  set  out  in  the  Case,  shews  that 
the  assessors  are  to  make  the  rates,  and 
to  deliver  copies  to  the  commissioners. 
The  persons  to  be  appointed  are  to  be  two 
or  more  of  the  inhabitants  of  the  city  and 
county,  or  of  each  parish,,  &c. ;  and  the 
rate  is  made  upon  the  landlords,  and 
owners,  and  tenants,  and  occupiers  of 
houses,  &c.,  situate  within  the  parish.'] 

It  is  submitted  that  the  rate  is  made  by 
the  commissioners ;  upon  its  face  it  appears 
to  be  settled  and  signed  bv  them.  It  is 
like  the  watch-rate,  which  in  Rex  v. 
Chrisichurch  (2),  was  held  not  to  be  suffi- 
cient. In  that  case  Bayley,  J.,  said,  "  The 
land-tax  was  holden  to  be  within  the  Act 
from  the  notice  of  inhabitancy  that  arises 
by  the  parties  having  been  assessed  and 
having  paid  it.  Payment  towards  a  county 
bridge  gives  no  settlement,  because  the 
person  pays  as  an  inhabitant  of  the  county 
and  not  of  the  parish."     In  St.  George's 

(1)  8  East  883. 

(2)  8  B.  &  C.  660. 


Hanover  Square  ▼.  The  Ouardians  of  Cam' 
bridge  Union  (3),  the  property-tax  was 
held  to  be  a  sufficient  public  tax,  but  that 
again  is  an  imperial  tax.  Reliance  wiU 
be  placed  by  the  other  side  upon  Beg.  y. 
Everton  (4),  which  was  also  the  case  of  a 
watch-rate,  but  there  the  rate  was  levied 
by  the  overseers  of  the  parish.  Here  any 
two  of  the  inhabitants  of  the  parish  may 
be  appointed  by  the  commissioners  to 
collect  the  rates. 

[Lush,  J. — It  comes  to  this,  what  is  the 
meaning  of  the  Act  ?  In  fact,  the  rate  has 
been  made  for  the  parish.] 

Sir  J.  B.  KarskJce  {MacKellar  with 
him),  for  the  respondents.- — The  rates 
are  mEule  for  the  city  and  county,  but  the 
whole  of  the  parish  is  taxed,  and  they  are 
sufficiently  parochial  rates.  The  Act  should 
be  read  as  making  an  assessment  for  each 
parish.  The  1 36th  section  shews  that  it 
was  intended  that  substantially  all  the  in- 
habitants should  be  rated.  (He  was  then 
stopped.) 

Blackbhrn,  J. — ^A  rate  is  made  for  the 
whole  city,  but  s.  141  gives  power  to  the 
commissionerB  to  appoint  as  assessors  two 
or  more  of  the  inhabitants  of  the  city  and 
county,  or  of  each  parish,  &c.  I  do  not 
think  that  they  are  bound  to  do  so,  bat 
they  certainly  have  the  option.  We  will 
suppose  that  they  do  in  a^t  appoint  two 
assessors  for  each  parish.  The  section 
then  goes  on  to  provide  that  the  assessors 
are  to  make  the  rates  and  assessments, 
and  to  deliver  to  the  commissioners  two 
copies  thereof,  and  the  commissioners  are 
to  settle  and  sign  the  same.  Now  reddendo 
singula  singulis  we  find  that  when  the 
commissioners  have  appointed  assessors 
for  a  parochial  place,  the  two  asses- 
sors may  make  the  rates  for  the  place 
for  which  they  are  appointed,  and  hay- 
ing been  made  that  it  is  to  be  levied 
in  each  parish.  It  appears  ttovx  the  form 
which  is  set  out  in  the  case  that  this 
is  what  has  been  done.  (His  Lordship 
read  the  136th  and  150th  sections.^ 
The  commissioners  have  therefore  the 
option  of  appointing    assessors,  and  in 

(3)  8  B.  &  S.  761 ;  s.  c.  87  Law  3.  Bep.  (m.s.) 
M.C.  17. 

(4)  2  £.  &  £.  771 ;  a.  e.  29  Law  J.  B«p.  (x.a) 
H.C.  166. 
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&ct  they  hare  done  so.  Then  the  qaes- 
tion  ia  whether  the  payment  of  this  tax 
can  be  said  to  be  the  payment  of  a  public 
tax  within  the  Act?  In  Bee  v.  Bromley 
(5),  Lord  Hardwicke,  in  speaking  of  the 
land-tax,  said: — "The  great  doabt  has 
been  whether  the  Le^Iatare  did  not 
mean  poroe&Mil  taxes.  Bat  this  has  been 
long  gotten  over;  and  the  land-tax  has 
been  nolden  to  be  within  the  Act  tcom. 
the  notice  of  inhabitancy  that  arises  by 
the  party's  being  assessed  and  paying  it." 
It  is  said  by  Mr.  Anderson,  that  althongh 
this  may  be  so  with  respect  to  the  land- 
tax  which  ia  an  imperial  tax,  it  is  not  so 
with  respect  to  this  tax,  which  is  a  city 
tax  merely,  bat  no  snch  distinction  can 
be  shewn  to  exist.  This  is  a  pnblic  rate 
levied  locally  in  the  parish  and  levied 
on  the  persons  in  the  parish,  and  the 
e&ct  of  levying  it  most  be  to  gfive  no- 
tice to  the  inhabitants  that  the  rate  is 
levied  separately  on  each  parish;  it  ia 
aa  much  a  pnbno  tax  as  an  impenal  tax 
levied  in  the  fiarish  would  be.  In  Reg.  v. 
Moertoa  (4)  a  doubt  was  expressed  whether 
the  watch  rate  was  a  sufficient  public  tax, 
because  it  was  not  levied  upon  the  whole 
parish,  but  it  was  held,  and  properly  so, 
to  be  a  pubUo  tax  or  levy  of  the  parish 
within  the  3  Will  and  M.  o.  11.  s.  6. 
In  Bex  V.  ChrUtchMreh  (2)  the  case  vraa 
quite  different ;  there  the  watch-rate  was 
not  levied  on  the  parish  but  npon  the  par- 
ticnlar  ward,  and  thus  no  notice  would  be 
given  to  the  people  of  the  parish  living  in 
oti>er  wards,  that  lihe  person  rated  and 
paying  the  rates  was  living  in  the  parish. 
in.  the  result,  I  come  to  the  conclusion 
that  a  settlement  was  gained  by  W.  H. 
Tnpman. 

Mellob,  J. — I  am  of  the  same  opinion. 
The  question  to  be  decided  is  whether  W. 
H.  Tapman  has  been  charged  with  and 
has  paid  his  share  towards  the  public 
taxes  or  levies  of  the  pariah.  The  facts 
are  that  he  rented  and  occupied  a  house 
in  the  parish  for  one  year;  and  in  the 
mondi  of  July  paid  his  share  which  was 
demanded  of  hun,  and  for  which  he  was 
liable,  towards  the  improvement  rate  and 
the  lamp  rate,  levied  for  the  parish  of  St. 
Sidwell,  in  reelect  of  hia  occupation  of  the 

(<)  Burr.  &  C.  p.  78. 
Niw  Suns,  89.— Mao.  Cm. 


house.  Now  the  cases  shew  that  such 
payment  is  sufficient  in  the  case  of  the 
land-tax ;  and  if  so,  I  think  that,  a  fortiori, 
it  will  be  sufficient  in  the  present  case. 
It  seems  to  me  that  W.  H.  Tupman,  by 
being  so  charged,  and  by  so  Ttiaking  pay- 
ment, gained  a  settlement  nnder  3  Will.  St 
M.  c.  11.  s.  6. 

Ldsh,  J. — I  am  of  the  same  opinion. 
There  cannot  be  the  slightest  donbt  that 
this  is  a  public  tax,  it  having  been  made 
for  the  improvement  of  the  whole  city  of 
Exeter.  Lf  it  would  be  a  public  tax  if 
made  for  the  improvement  of  the  parish, 
d  fortiori  it  would  be  so  if  made  for  the 
improvement  of  the  whole  oi<y .  The  only 
question  upon  which  I  entertained  any 
doubt  was  whether  it  was  a  pvMie  torn  of 
the  parish,  because  that  is  essential.  It  ia 
evident  that  the  authorities  of  the  parish 
would  know  by  the  rate  itself  who  are  the 
inhabitantsof  the  particular  parish.  Look- 
ing at  the  141st  section,  I  find  that  very 
large  powers  are  given  to  the  Commis- 
sioners. They  may  appoint  persons  to  act 
as  assessors,  and  may  require  them  to  mak* 
the  rate  in  snch  a  form  as  the  Commis- 
sioners might  direct.  They  have  the  power 
to  make  the  rate  over  the  whole  city,  but, 
for  the  sake  of  convenience,  it  ia  to  be 
levied  upon  each  parish.  I  think  the  rate 
falls  within  the  purpose  of  the  Act  of  Par- 
liament, and  that  me  tax  is  pnblic  in  its 
nature,  and  made  upon  each  parish.  I 
therefore  think  that  a  settlement  was 
gained. 

Order  of  Sessions  quashed. 
Order  of  removal  confirmed. 


Attorneys — J.  E.  Fox,  ngont  for  H.  W.  Hooper', 
Exeter,  for  sppellants;  G.  Frederick  Ckwke, 
for  reepondents. 
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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 


1870. 


1  BBGIKA  V.   THK  nfHABITAHTS  Ot 


>       -1  a>?     ?       8T.  OEOBOI-IN-tHJ(-EA8T,  US- 

Apnl27.J     j,j_jg^ 

Order  of  Bemoval — Wife's  Status  of  Ir- 
removability  during  Husband's  Absence — 
Husband  a  Foreigner  without  a  Settlement. 

By  9  ^  10  Vict,  c  66.  «.  1,  as  amended 
6y  28  *  29  Viet.  e.  79.  s.  8,  no  person  shaU, 
after  the  passing  of  the  Act,  be  removed  from 
any  parish  in  tohich  such  person  shall  have 
resided  for  one  year  next  before  the  appUca- 
iionfor  the  warrant.  Provided  aUoays  thai 
uiheneoer  any  person  shall  have  a  wife  at 
children  having  no  other  settlement  than  hie 
or  her  own,  such  wife  and  children  shM  be 
removable  whenever  he  or  she  is  removable, 
and  shall  not  be  removable  when  he  or  the 
u  not  removable. 

%  11  ^  12  Vict.  e.  111.  s.  1,  the  above 
proviso  is  repealed,  and  instead  thereof  it  it 
enacted  that,  whenever  any  person  should 
have  a  wife  or  children  homing  no  other  teU 
Uemeni  than  hit  or  her  oten,  such  wife  and 
thUd/ren  should  be  removable  from  any 
parish  or  place  from  which  he  or  she  would 
■be  removable,  notwithstanding  the  provieiont 
lof  9  ^10  Vict,  0.  66,  and  thould  not  be  re- 
movable from  any  parith  or  place  from 
which  hear  she  would  not  be  removable  by 
reason  of  any  provision  in  that  Act. 

A  woman,  after  residing  for  more  than  a 
year  in  the  same  parish,  married  an  American 
weuhr  who  had  no  lettlemont  in  England, 
and  lived  with  him  in  the  parish  for  a  few 
days.  He  then  left  her  and  went  to  sea, 
and  during  his  absence  an  order  was  made 
for  her  removal  from  the  parish  to  her 
maiden  settlement.  After  the  making  of 
this  order  the  husband  returned: — Held, 
that  the  order  must  be  quashed,  as  the  car- 
dinal principle  of  the  Act  appeared  to  be, 
'that  where  there  was  no  question  of  the 
leparation  of  husband  and  wife,  the  hardship 
of  removal  shotdd,  if  possible,  be  avoided, 
to  that  the  wife  having  once  acquired  a  ttaiut 
of  irremovability,  did  not  lose  it  by  her 
marriage  with  one  who  had  no  settlement. 

Upon  an  appeal  to  the  Middlesex  Qnar- 
ter  Sessions  against  on  order  by  justices 
for  the  removal  of  Margaret  Schooler  and 
her  child,  aged  4  months,  from  the  parish 
of  St.  Qeorge-in-the-Esfit,  in  the  Stepnej 


Union,  the  order  waa  qnashed  on  the 
ground  of  the  inemoyabili^of  the  panpers, 
subject  to  the  opinion  of  the  Court  on  the 
following 

CASE. 

1.  Margaret  Schooler  is  the  wife  c^ 
Samuel  Schooler,  a  native  of  Boston,  in 
the  United  States  of  Amerioa,  and  he  has 
no  settlement  in  England.  The  order  of 
removal  was  therefore  founded  on  the 
maiden  settlement  of  the  pauper,  in  the 
parish  of  Limehouse,  in  the  Stepney 
Union. 

2.  The  pauper's  husband  earns  his  live> 
lihood  as  a  sailor.  She  was  married  to 
him  on  the  7th  of  October,  1867,  and  on 
the  2  let  of  the  same  month,  while  resid- 
ing in  the  parish  of  St.  Qeorge,  he  left 
her  there  and  went  to  sea  in  the  usual 
course  of  his  occupation  as  a  sailor,  but 
without  having  made  any  provision  for 
her  maintenance.  In  the  month  of  May, 
1868,  she  became  chargeable  to  that  parish, 
and  continued  chargeable  to  the  time  of 
the  making  of  the  order  of  removal,  24th 
September,  1868,  at  which  time  her  hus- 
band had  not  returned  to  hei*,  but  he  re- 
turned to  her  between  the  date  of  the  order 
and  the  time  of  the  appeal 

8.  The  pauper's  husband  had  not,  at 
the  date  of  the  order  of  removal,  himself 
resided  in  the  parish  of  St.  George  for  so 
long  as  one  year. 

4.  Previously  to  her  marriage  the  pau- 
per, Margaret  Schooler,  had  resided  in  the 
pariah  of  St.  George  for  three  jean  and 
upwards,  and  she  was'  at  that  time  irre- 
movable from  such  parish  by  reason  of 
her  residence  therein,  under  the  provisions 
of  the  Acts  9  &  10  Vict.  c.  66.  s.  1,  24  A  25 
Vict.  0.  65.  s.  1,  and  28  <fc  29  Vict.  o.  79. 
8. 8  (1).  After  her  marriage  she  continued 
to  reside  in  the  parish  up  to  the  date  of 

(1)  B}r  9  &  10  Viet  e.  66.  a.  1.  I>oin  and  aftoc 
tb«  passing  of  this  Act  no  penon  eball  be  re* 
moTed,  o<»r  shall  any  -warrant  be  granted  for  the 
removal  of  any  person  from  any  parish  in  vhich 
such  person  shall  hare  resided  for  five  years  next 
before  the  application  for  the  wairant.  Fiorided 
always  that  the  time  daring  which  such  penoa 
shall  receive  relief  irom  any  parish,  &c,  shall  for 
all  purposes  be  excluded  in  the  computation  of 
time  hereinbefore  mentioned.  .  .  .  Provided 
always  that  whenever  any  person  shall  have  a 
wife  or  children,  having  no  other  settlement  than 
his  or  her  own,  such  wife  and  children  shall  b« 
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tlie  order  of  Kitu)Ta1,  and  she  Would,  if 
the  had  remained  a  feme  sole,  have  then 
been  irremovable  from  the  parish  by  vir- 
tue of  Bach  residenoe. 

5.  The  appellants  contended  that,  as 
the  husband  of  Margaret  Schooler  was  a 
foreigner  withont  any  settlement  or  place 
to  which  he  conld  be  removed,  she  was  not 
in  his  absence  removable  &om  the  parish 
of  St.  George,  as  she  had  herself  acquired 
a  status  of  irremovability  by  residence 
therein.  And,  inrther,  that  as  whenever 
her  husband  was  present  with  her  they 
would  both  be  irremovable,  she  was  also 
irremovable  in  his  absence  until  his  death 
or  desertion. 

6.  The  respondents  contended  that  Mar- 
garet Schooler,  whilst  she  remained  a  mar- 
ried woman,  lost  the  status  of  irremov- 
ability which  she  had  acquired  by  residence 
as  a  feme  sole,  and  that  as  her  husband 
had  not  acquired  a  status  of  irremovability 
by  residence,  under  the  provision  of  the 
statutes,  she  in  hia  absence  was  removable 
to  her  maiden  settlement. 

7.  The  Court  of  Quarter  Sessions  de- 
cided in  favour  of  the  appellants  and 
quashed  the  order  of  removal  op  the 
ground  of  the  irremovability  of  the 
paupers. 

8.  The  question  fbr  the  opinion  of  the 
Court  of  Queen's  Bench  is  whether  the 
pauper  and  her  child  were,  under  the  cir- 
cumstances above  stated,  irremovable  from 
the  parish  of  St.  George.     If  Quo  Court 

nmorable  wheaever  he  or  she  is  remorable,  and 
(hall  not  be  removable  whenever  he  or  she  is  not 
remoTable. 

By  11  &  12  Tiet  e.  111.  a.  1,  after  reciting  that 
bj  rcMBon  of  the  generality  of  the  expreasioDS 
used  in  the  hut  proviso  doabts  are  entertained  as  to 
the  meaning  thereof,  and  it  is  desirable  to  remove 
such  doubts,  it  is  enacted  that  the  last  proviso  be 
repealed,  and  instead  thereof  the  following  be 
(CKtsd.  Provided  always  that  whenever  any 
person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife 
and  children  should  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  be  remov- 
able notwithstanding  any  of  the  provisions  of  the 
last  Act,  and  shunld  not  be  removable  from  any 
parish  or  place  from  which  he  or  she  would  not  be 
removable  by  reason  of  any  provision  in  the 
Act. 

By  28  &  29  Vict  c.  79.  s.  8.  From  and  after  the 
SSth  of  March,  1886,  the  period  of  one  year  shall 
be  (ubatitnted  for  the  period  of  residence  pre- 
viously required  to  constitute  irremovability'. 


shall  answw  this  question  in  the  affirma* 
tive^  the  order  of  sessions  is  to  be  con- 
firmed, but  if  in  the  negative,  the  order 
of  sessions  is  to  be  quashed,  and  the  order 
of  removal  is  to  be  confirmed. 

TayUr  (CoUini  with  him)  for  the  ap« 
peUants. — The  order  of  removal  was 
rightly  quashed.  Marriage  with  a  foreigner 
does  not  permanently  afiect  the  wife's 
status  of  irremovability,  but  only  suspends 
it  while  he  continues  to  reside  with  her.  A 
woman  who  has  married  a  foreigner  with- 
out a  settlement  and  is  deserted  by  him 
may  be  removed  to  her  maiden  settlement 
just  as  though  she  were  not  married  at 
aR—The  King  v.  The  InkabitaaU  of  OoU 
tingham,  (2),  and  the  law  ought  to  be  the 
same  wilii  regard  to  the  status  of  irre- 
movability. The  words  of  11  &  12  Vict, 
0.  111.  B.  1,  are  obscure,  but  they  shew 
that  it  was  the  intention  of  the  legisla- 
ture that  where  the  wife  only  has  a  settle- 
ment this  settlement  ought  to  prevaiL 

[Blackbuen,  J. — The  principle  of  the 
Act  seems  to  be  that  husband  and  wife 
shall  not  be  separated.  But  itdoes  notat  all 
follow  that  because  in  the  absence  of  the 
husband  the  wife's  settlement  ought  to 
prevail,  that  the  wife  under  such  circiun- 
stances  should  retain  her  itaiut  of  irre- 
movability.] 

It  is  submitted  that  the  former  right  of 
the  vrife  revives  after  the  desertion  of  her 
husband.  He  cited  The  Queen  v.  Bennett 
(3)  and  The  Queen  v.  Tlie  InhabitcmU  of 
Bt.  Sepulchre  (4). 

PdCmd  (Poynier  with  him)  for  the  re- 
spondents.— The  wife  did  not  retain  her 
status  of  irremovability  after  the  depar- 
ture of  her  husband.  It  is  admitted  that  the 
words  of  the  section  are  not  easily  under- 
stood, but  it  is  submitted  that  the  wife  upon 
her  marriage  lost  the  status  of  irremov- 
ability which  she  had  previously  acquired. 
In  TIte  Queen  v.  The  Inhabitants  of  St, 
Marylebone  (5),  where  the  wife  of  a  sea- 
man who  had  no  settlement  became  charge- 
able, during  her  httsband's  absence  on  one 
of  his  ordinary  voyages,  it  was  held  that 

(2)  7  B.  &  C.  615. 

(3)  23  Law  J.  Bep.  (k.s.)  M.C.  89 ;  s.  c.  J  E.  & 
B.  341. 

(4)  28  Law  J.  Bep.  (k.s.)  M.C.  187. 

(6)  16  Q.B.  Bep.  302 ;  s.  e.  20  Law  J.  Bep.  (h.s.) 
M.C.  61. 
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the  basband'g  absence  mnder  these  cip- 
ctuuBtances  was,  for  the  purposes  of  the 
'wife's  remoTability,  equivalent  to  deser- 
tion, and  that  an  order  for  her  removal  to 
her  maiden  settlement  was  ^ood.  Lord 
Campbell,  C.J.,  saying  (p.  866),  "There 
is  no  hardship  in  thus  removing  the  wife ; 
when  the  husband  returns  to  this  country 
he  will  find  her  in  the  parish  to  which  she 
has  been  removed,  and  he  may  live  with 
her  either  in  that  parish  or  in  any  other." 
In  The  Overteers  of  Much  Hoole  v.  The 
Overseen  of  Preston  (6),  an  Irishman, 
having  no  English  settlement,  married  a 
woman  settled  in  A.,  and  lived  with  her 
in  B.  for  more  than  five  years.  He  then 
deserted  her,  and  left  the  country.  It  was 
held  that  she  was  removable  to  B.  As 
for  the  objection  that  husband  and  wife 
ought  not  to  be  separated,  it  will  not  be 
denied,  that  if  the  husband  had,  but  the 
wife  had  not,  a  status  of  irremovability, 
the  wife  would  be  removable  in  her  hus- 
band's absence.  The  test  introduced  by 
the  statute  is  whether  the  head  of  the 
family  has  acquired  a  status  of  remova- 
bility. If  the  wife  is  removed,  there  will 
be  no  separation  between  her  and  her 
husband,  as  he  may  return  to  her  in  any 
parish  he  pleases. 

BucKBnRN,  J.  —  In  this  case,  though 
the  legislature  has  used  language  that, 
according  to  the  words  of  the  great  states- 
man, was  given  to  conceal  the  intention, 
I  think  we  can  see  our  way  clearly  enough 
to  say  that,  in  this  particular  case,  the 
sessions  have  decided  rightly.  I  think 
we  must  look  at  the  law  as  it  was  before 
the  9  &  10  Vict.  c.  66.  At  that  time  a 
person  who  had  a  settlement,  however 
long  he  or  she  might  have  resided  else- 
where, would,  upon  becoming  chargeable 
to  the  parish,  be  removed  to  that  place 
of  settlement ;  but  in  the  case  where  the 
husband,  having  no  settlement,  married  a 
wife  who  had  a  settlement,  whilst  they  re- 
sided together  neither  could  be  removed, 
because  the  wife  could  not  bo  separated 
from  her  husband.  Therefore,  when  the 
husband  was  settled,  and  the  wife  became 
chargeable  to  parish  relief,  she  could  not 
be  removed  to  the  place  of  her  maiden 
settlement.     On  the  other  hand,  when 

(6)  17  Q.6.  Bep.  518;  s.c.  21  Law  J.  Rep.  (n.s.) 
M.C.  1. 


the  husband  lived  with  the  wife,  and 
became  chargeable,  his  settlement  would 
be  her's,  and  she  would  be  removed  to 
that  place.  Then  came  the  enactment 
of  the  9th  &  10th  of  Victoria,  which, 
except  so  fiir  as  regards  the  period  of 
time  necesaoiT  in  order  to  acquire  irre- 
movability, stdl  remains  law,  and  it  says 
that  no  person  shall  be  removed  from  any 
parish  in  which  such  person  shall  have 
resided  for  five  years  next  before  the  ap- 
plication for  the  warrant.  Then  it  says, 
"  Provided  always  that  whenever  any 
person  shall  have  a  wife  or  children, 
having  no  other  settlement  than  his  or 
her  own,  such  wife  aud  children  shall  be 
removable  whenever  he  or  she  is  remov- 
able, and  shall  not  be  removable  when  he 
or  she  is  not  removable."  The  proviso  is 
re-enacted  in  the  11th  &  12th  of  Victoria, 
c.  Ill,  as  follows :  "  Whereas  by  reason 
of  the  generality  of  the  expressions  used  in 
the  last  proviso,  doubts  are  entertained  as 
to  the  meaning  thereof" — I  may  say,  that 
although  that  recital  is  right  enough, 
doubts  might  have  been  entertained  for 
other  reasons  than  that — "and  it  is  de- 
sirable to  remove  such  doubts,  be  it 
therefore  enacted  that  the  said  last  proviso 
be  repealed,  and  that  instead  thereof  the 
following  be  enacted  "  (the  learned  judg^ 
then  read  the  proviso  at  length). 

Then  comes  the  question  what  is  the 
meaning  of  this  amendment  ?  Mr.  Poland 
asks  us  to  read  the  words,  "having  no  other 
settlement  than  his  or  her  own,"  as  apply- 
ing to  a  person  having  a  child  or  children, 
and  not  applying  to  a  person  having  a 
wife  only,  and  then  it  would  mean  this ; 
when  we  establish  the  status  of  irremov- 
ability, we  leave  the  common  law  principle 
applicable  to  such  cases,  namely,  that  you 
snail  not  separate  the  husband  and  wife, 
untouched,  but  if  the  husband  has  got  a 
settlement,  the  wife  shall  be  removed  to 
that  settlement,  and  where  the  husband 
has  got  no  settlement,  we  will  not  touch 
the  question  as  to  whether  the  wife  shall 
be  removable  to  her  own  settlement ;  we 
leave  the  rights  of  the  parish  and  others 
untouched  as  regards  that,  but  we  direct 
that  if  the  wife  in  such  a  case  shall  have  re- 
sided so  long  as  that  she  has  acquired  the 
status  of  irremovability,  tliat  in  that  case 
(she  shall  not  be  removed  to  her  own 
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maiden  setdement,  bnt  if  she  has  not  re- 
aided  so  long,  the  proviso  does  not 
Apply.  If  she  has  no  settlement  of  her 
own  she  shall  be  tacked  on  to  her 
husband,  shall  go  if  her  husband  goes, 
and  if  he  does  not  go  she  shall  not  go. 
Taking  that  view  of  the  matter,  is  the 
present  case  within  the  enftoting  part  of 
the  section  P  I  think  yea.  We  find  thait 
in  The  Queon  y.  Olouop  (7),  the  Court 
decided  that  where  a  married  woman  had 
resided  in  the  same  parish  for  three  or  four 
Tears  with  her  husband,  and  then  her 
husband  dying,  she,  as  widow,  continued 
to  reside  there  one  or  two  years  more,  so 
fliat  the  two  terms  together  made  up  the 
five  years,  she  had  acquired  the  status 
of  irremoTability  under  9  &  10  Vict.  c.  66. 
Here,  this  woman  has  resided  before  her 
marriage  for  more  than  one  year  in  the 
parish,  and  she  continued  to  reside  there 
after  her  marriage  up  to  the  present  time. 
Now  where  the  woman  has  thus  resided, 
and  continues  to  reside  in  the  same  parish, 
I  cannot  see,  if  the  case  of  The  Queen  v. 
Qhstop  (7)  be  good  law,  why  she  is  not 
within  the  enacting  part  of  the  statute. 

Then  it  is  said  that  she  falls  within  the 
proviso,  inasmuch  as  the  husband  has  not 
resided  for  a  year  without  the  receipt  of 
relief;  so  that  he  would,  if  he  had  a  settle- 
ment of  his  own,  be  removed  to  that 
place,  and  she  would  go  with  him.  That 
IS  the  argument ;  bnt  it  comes  to  this : 
the  husband  not  being  removable  in  &ot 
to  any  place,  having  no  settlement  of  his 
own  to  which  he  could  be  removed,  and 
not  being  here,  you  are  to  send  the  wife 
away  from  her  own  and  her  husband's 
residence  to  her  own  place  of  settlement. 
Whether  the  legislature  meant  to  except 
such  a  case  as  the  present  one  firom  the 
operation  of  the  proviso  or  not  I  cannot 
say,  bnt  if  it  did  mean  to  do  so,  it  would 
exiftotly  do  what  it  has  done,  namely,  con- 
fine the  proviso  to  the  case  of  a  ym&,  who 
has  no  settlement  otlier  than  her  hus- 
band's ;  and  say  that  she  is  not  to  be 
taken  away  to  a  place  different  from  her 
husband's  place  of  residence  altogether, 
merely  because  the  husband  is  absent  from 
her.  If,  on  the  other  hand,  we  adopt  the 
conclusion  that  Mr.  Poland  urges  upon  us, 
we  should  have  this  iniquity :  that  if  the 

(7)  I2Q.B.  Eep.  117;  17  Law  J.  Kep.  (k.».) 
JLC.  171. 


woman  had  been  living  in  such  a  state  as  to 
be  the  man's  mistress  instead  of  his  wife, 
one  state  of  circnmstances  would  exist;  but 
because  she  has  nuuried,  instead  of  living 
in  sin,  she  is  to  be  sent  away  because  he 
had  no  settlement ;  whereas  she  could  not 
be  removed  if  she  had  been  living  in  a 
state  of  concubinage  instead  of  being  his 
wife;  and  we  are  asked  to  say  that  the 
l^^Iatnre  has  unwarily  enacted  that  in 
the  former  case  she  is  to  be  removable. 
I  think  if  the  legislature  had  meant  this, 
th^  would  have  distinctly  said  so.  As 
to  tiie  supposed  case  of  a  husband  with  a 
staiut  of  irremovability  and  a  wife  without 
one,  and  the  wife  becoming  chargeable  in 
the  husband's  absence,  it  is  sufiScient  to 
say  that  this  might  be  a  hard  case,  and 
when  it  arises  we  must  deal  it,  and  say 
how  it  is  to  be  decided;  but  probably 
before  that  time  the  law  upon  the  subject 
will  all  be  altered. 

Mbllor,  J. — ^I  am  of  the  same  opinion. 
The  proviso  has  been  several  times  under 
consideration,  and  I  always  come  to  it 
with  the  same  difficulty  as  before.  When 
I  look  at  the  policy  of  the  Act  of  Parlia- 
ment which  is  to  obviate  the  oppression 
of  removing  a  person  who  has  resided 
for  a  year  (formerly  five  years)  in  a 
particular  district,  and  breaking  up  all 
the  associations  with  that  place,  I  should 
like  to  see  my  way  very  clearly  before  I 
interfered  with  a  policy  so  plaJify  founded 
upon  humanity.  It  appears  to  me  that 
when  a  woman  who  has  acquired  the 
status  of  irremovabflity  marries  a  man 
who  has  no  settlement  or  residence  of  his 
own,  bnt  who  resides  with  her  untU,  in 
the  exercise  of  his  business,  he  goes  away, 
intending  to  return,  we  should  violate  the 
Act  of  Parliament  if  we  gave  the  efiFect  to 
it  which  is  contended  for  by  Mr.  Poland. 
I  do  not  mean  to  say  that  these  provisoes 
are  entirely  intelligible,  bnt  I  think  the 
only  sensible  construction,  or  the  most 
sensible  construction  to  be  put  upon  the 
Act  of  Parliament,  is  that  wluch  my 
brother  Blackburn  has  suggested. 

Haknen,  J. — I  can  see  no  reason  for 
reversing  the  decision  of  the  sessions. 
Judgment  for  the  appellantg. 

AttomeyB — W.  H.  Swepstone,    for   appellants  ; 
Stone,  TownaoD  &  Honis,  for  respondents. 
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[CROWN  CASE  BESKUVKD.] 


BXanfl  V.  ttlZABETB  B&OWM. 


1870.   1 
Miiy  7.  / 

Ooneeahwnt  of  Birth — Secret  Dinjpon- 
Honr—2i  ^  25  Viet.  c.  100.  ».  60. 

The  pritoner  pvi  ike  dead  body  of  her 
ehUd  ovtr  a  waU  iohiek  tea*  four  and  a 
half  feet  high  and  divided  a  yard  from  a 
fUM.  The  yard  woe  at  the  bach  of  a  pith' 
Ke-htmee,  avid  entered  from  the  street  by  a 
narroto  paieage.  The  prisoner  did  not  live 
at  the  pubUo-hmue,  and  mutt  have  carried 
the  body  from  the  street  vp  the  passage 
to  the  yard.  The  field  vhu  grated  by  the 
eaMle  of  a  butcher,  and  the  only  entrance 
to  it  wte  through  a  gate  leading  from  the 
huteher't  own  yard,  Ther$  was  no  path 
thtmigh  the  field,  and  a  person  in  the  field 
wrtM  only  tee  the  body  in  cote  they  went 
tip  to  the  ioaU,  dose  againtt  which  the  body 
lay.  A  little  girl,  picking  flowers  in  the 
fiM,  found  the  body  of  the  child,  twenty 
yards  from  the  gate.  There  was  nothiny 
on  or  over  the  body  to  Conceal  if;-— Held, 
that  there  wot  evidence  to  go  to  the  jury 
of  a  secret  ditpotition  of  the  dead  body  of 
&e  ohUd,  and  a  eonvietion  for  endeavour* 
ing  to  conceal  the  birth  </  the  child,  by 
secretly  disposing  of  its  dead  body,  wat  con* 
firmed. 

Cisi  rcfierved  by  Brbtt,  J. 

The  prifloner,  JSlizabeth  Brown,  waa 
tried  and  conyioted  before  me  at  New< 
castle,  at  the  last  Spring  ABsizes  for  the 
ooaniy  of  Northamb^land,  for  endeavonr^ 
ing  to  oonoeal  the  birth  of  her  child  by 
Becratly  disposing  of  the  dead  body  thereof. 

The  eridenoe  as  to  the  dispoaition  of 
the  body  was  a  Statement  by  the  prisoner 
that  she  had  pnt  the  body  over  a  wall, 
near  which  it  was  found,  and  statements 
before  the  jury  by  witnesses,  that  the  wall 
was  four  and  a  half  feet  high,  dividing  a 
yard  from  a  field ;  that  the  yard  was  at 
the  back  (^  a  pnblic-house,  used  for  the 
convenience  of  that  house  and  three 
other  tenements,  by  the  occupiers  there> 
of;  that  there  was  no  thorongh&re  into 
or  through  the  yard,  and  no  other  en* 
tranoe  to  it  than  by  a  narrow  passage 
from  the  street;  that  the  prisoner,  who 
did  not  live  at  the  public-house  or  at  any 
of  the  tenements,  must  have  passed  &om 


the  street  into  the  ^ai^  in  order  to  throw 
the  body  over  the  wall  into  the  field; 
that  a  person  looking  over  the  wall  from 
the  yard  would  see  the  child,  but  persons 
going  through  the  yard,  or  using  it  in  the 
ordiauy  Way,  would  not  see  the  child — > 
the  waU  would  hide  the  child  from  such 
persons  ;  that  the  field  in  which  the  body 
was  found  was  a  grass  field,  used  by  a 
butcher  to  graze  cattle;  that  it  was  a 
field  with  no  gate  into  it  from  any  road 
or  fix>m  the  public-house  yard,  but  with  a 
gate  from  the  butcher's  own  yard ;  that 
there  was  no  public  path  through  the 
field ;  that  there  was  no  track  or  path  in 
the  field  which  would  take  anyone  within 
sight  of  the  body ;  that  no  person  going 
into  the  field  in  their  ordinary  occupation 
would  go  near  the  body  or  see  it ;  that  no 
one  in  the  field  would  see  it  unless  they 
went  accidentally  or  on  search  up  to  the 
part  of  the  weUI  where  the  body  lay ;  that 
a  little  gi]4,  picking  flowers  in^the  field. 
Went  aocident«dly  to  the  wall,  and  found 
the  body;  that  it  was  close  to  the  wall, 
as  near  to  it  as  it  could  possibly  be ;  it 
seemed  as  if  it  had  been  thrown  over  the 
wall ;  there  waa  blood  on  the  wall ;  the 
body  was  lying  on  its  £m»,  at  twenty  yards 
from  the  g^te,  naked,  with  nothing  on  or 
over  it,  nothing  to  conceal  it  but  its  situ- 
ation in  the  field  and  the  walL 

Upon  this  evidence  it  waa  contended  on 
behalf  of  the  prisoner,  that  there  was  no 
evidence  of  a  secret  disposition  of  the 
dead  body,  and  the  case  of  Bitg.  v.  Nixon 
(1 )  was  cited.  I  left  upon  this  part  of  the 
case  the  following  question  to  the  jury : — 

Did  the  wall  and  the  position  of  the 
child  in  the  field,  and,  with  regard  to  the 
wall,  and  the  mode  in  which  the  field  and 
the  yard  were  used,  oonceal  the  body  from 
aU  the  world,  unless  from  a  person  who 
by  searching  for  the  child  might  find  it, 
or  by  going  out  of  the  way  in  the  field, 
or  by  looking  over  the  wall,  might  acci- 
dentally discover  itP  I  told  them  that 
if  they  found  an  answer  in  the  afSrmative, 
they  might  find  that  there  was  a  secret 
disposition  of  the  body,  but  that  if  they 
found  an  answer  in  the  negative,  they 
<»uld  not,  in  my  opinion,  find  that  there 
was  a  secret  diajposition. 

(1)  4  Foet.  &  F.  1040. 
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The  jarj  found  the  prisoner  guilty. 

I  desire  the  judgment  of  the  Court  of 
Criminal  Appeal  upon  two  points — ^first, 
whether  there  wa«  any  evidence  of  a  secret 
disposition  of  the  dead  body  of  the  child, 
within  the  meaning  of  the  statute;  and 
secondly,  whether,  if  there  was  such  evi- 
dence, the  form  in  which  the  question  was 
left  to  the  jury  was  wrong  in  law.  If  the 
Court  should  be  of  opinion  that  there  was 
no  evidence,  or  that  the. form  of  the  ques- 
tion was  wrong,  then  the  oonviotion  to  be 
quashed ;  but  if  the  Court  should  be  of 
opinion  that  there  was  evidence,  and  that 
the  form  of  the  question  was  not  wrong, 
then  the  conviction  to  stand. 

No  counsel  appeared  fior  the  prisons. 

Ridley,  for  the  prosecution,  contended 
that  there  was  evidence  to  go  to  the  jury, 
and  cited  Beg.  v.  Clarke  (2),  and  Beg.  v. 
Nixon  (1),  cited  therein;  JSicg.  ▼.  Bleep 
(3) ;  Bejy.  v.  Eliza  Cooke  (4). 

[WiLLES,  J. — Is  there  any  case  against 
you?] 

No,  it  is  believed  not. 

(Ue  was  then  stopped.) 

Boviix,  C.J. — The  first  point  is  whether 
tliere  was  any  evidence  of  a  secret  dispo- 
sition within  the  statute.  That  is  a  ques- 
tion which  depends  on  the  circumstances 
of  each  particular  case.  The  most  public 
exposure  may  be  a  secret  disposition,  as 
for  instance,  in  tiie  middle  of  Dartmoor, 
or  on  the  top  of  a  mountun  in  Scotland 
in  winter.  It  is  for  the  jury  to  consider. 
There  was  here  abundant  evidence  of  a 
secret  disposition.  As  to  tlie  second 
point,  we  think  the  direction  to  the  JU17 
was  perfectly  correct. 

W1U.C8,  J.,  Btles,  J.,  Hannbn,  J.,  and 
CiiUSBT,  B.,  concurred,  Btlbs,  J.,  observ.! 
ing,  "  I  doubt  if  we  have  power  to  que»> 
tion  the  direction." 

Oouviction  affirmed. 


[CBOWN  CASES  JtESBRVXD.] 


w 


THE   QUEEH  V,  JOBN  OUTHBIE. 


(2)  4  Fo8t  &  F.  1040. 

(S)  9  Cox  C.C.  660. 

(4)  22  law  Times,  N.S.  216. 


1870. 
May 

Procedure — Indictment  far  Afnuing  Girl 
between  the  Aaes  of  ten  and  twelve — Verdict 
of  Common  Assa/uU. 

The  mdiehnani  ooniamed  one  count  and 
eltarged  that  the  prisoner  w»  and  upon  a 
girl  beitoean  the  age*  of  ten  and  iueive 
"  urdoMifidly  did  make  om  a*$auU  and  her 
did  then  urdawfvXby  amd  carnally  know  and 
abwe  against  the  form,"  tpe.  The  offenee  of 
eamaUy  knowing  and  abueingwuddtpreved, 
but  iherewa*  evidence  nf  an  indecent  assault, 
tohieh  was  left  to  the  jury,  who  found  the 

Sisoner  QuHty  of  a  eomman  anault  :— 
eld,  that  the  indictment  charged  an  assaiuU 
as  a  distinct  and  separable  qffenee,  and  tfuii 
the  eon»iation  was  good. 

Cabs  reserved  by  the  learned  ohairman 
of  the  Court  of  Quarter  Beoaiona  for  the 
county  of  Zhvliam, 

Jolw  Guthrie  wag  triad  on  an  indict, 
ment,  of  which  the  following  ia  a  copy :— • 

"Durham,  to  wit.  The  jurors  for  our 
Lady  the  Queen  upon  thedr  oath  present 
that  John  Guthrie  on  the  tweniy-fourtb 
day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixtj. 
nine^  in  and  upon  one  Margaret  Daridaon, 
a  girl  alxtve  the  age  of  ten  yean,  and 
undep  the  age  of  twelve  years,  to  vnt,  of 
the  age  of  teu  years  and  three  days,  unlaw- 
fxillj  did  make  an  aesartlt,  and  her,  the 
said  Margaret  Davidson,  did  then  unlaw- 
fully and  carnally  know  and  abuse  against 
the  form  of  the  statute  in  anoh  case  mad» 
and  provided,  and  agunat  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and 
dignity." 

There  WM  no  other  coont  in  the  indiet- 
ment. 

The  c^nca  of  eanially  knowing  and 
abusing  the  girl  was  disproved,  but  there 
was  evideqce  of  an  assault  of  as  isdeeent 
and  very  violent  character,  which  I  .laft  ta 
the  juiy,  who  found  the  aoouaed  gailigr  of 
a  common  assault. 

The  opinion  of  this  BflgaanraUa  Court 
is  requested  as  to  whether  John  Guthrie 
could  be  properly  convicted  on  this  indiot- 
ment  of  a  common  a^aamlt. 

No  couziael  ajipe^ifid  fqr  the  pdaonoTv 
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Edge,  for  the  prosecation. — ^Two  mis- 
demeanors are  charged  in  the  indictment, 
bat  no  objection  on  the  ground  of  duplicity 
can  now  be  taken — Nash  ▼.  Begina  (1). 
It  is  legal  to  convict  on  either  charge — 
Bex  V.  Withal  and  Overend  (2).  In  Bex 
V.  Dawson  (3),  on  an  indictment  for  as- 
sanlting  a  girl  with  intent  to  abuse  and 
camallj  know,  the  jury  found  that  the 
prisoner  assaulted  with  intent  to  abuse, 
but  negatived  the  intention  carnally  to 
know,  and  Holroyd,  J.,  held  that  the  aver- 
ment of  intention  was  divisible. 

[WiLLES,  J. — ^I  see  no  difference  between 
abusing  and  carnally  knowing. — Cleasbt, 
B. — No  one  disputes  that  if  the  charge  be 
double  you  may  prove  one.  The  question 
is  whether  in  this  indictment  two  offences 
are  charged.] 

The  point  in  the  present  case  is  unde- 
cided, but  there  was  a  similar  one  in  Beg. 
V.  Bankt  (4),  where  on  an  indictment  for 
feloniously  assaulting,  and  carnally  know- 
ing, &c.,  a  girl  under  ten,  it  was  urged 
that  the  prisoner  might  be  convicted  of 
an  assault,  and  Patteson,  J.,  is  reported 
to  have  said  that  an  assault  was  not  in- 
cluded in  that  charge,  but  the  facts  of  that 
case  shewed  consent  on  the  part  of  the 
girl,  and  Patteson,  J.,  may  have  referred 
merely  to  the  fitcts  of  that  case.  And  see 
Beg.  V.  Coekbum  (5),  for  a  similar  ruling. 
Though  the  precise  point  is  new,  the  same 
principle  was  decided  in  Beg.  v.  Oliver  (6), 
Beg.  V.  Yeadon  (7),  Beg.  v.  Taylor  (8). 
(He  was  then  stopped.) 

BoviLL,  C.J. — We  are  agreed  that  the 
conviction  was  right.  The  indictment 
charges  as  a  distinct  offence  that  the 
prisoner  "unlawfully  did  make  an  as- 
sault." The  indictment  further  allies 
that  the  prisoner  "did  unlawftdly  and 
carnally  know,"  &c.,  being  a  statutable 
offence.    If  there  were  any  objection  to 

(1)  4  B.  &  S.  935;  B.  c.  SS  Law  J.  Bep.  (n.8.) 
H.C.  94. 

(2)  But  F.C.  617. 
(8)  S  Stark.  S2. 

(4)  8  Car.  &  P.  674. 

(5)  8  Cox  C.C.  648. 

(6)  30  Law  J.  Rep.  (k.s.)  M.C.  12. 

(7)  81  LawJ.Rep.(Hj.)M.C.70;8.cL.&C.81.- 

(8)  88  Iaw  J.  Bep.  (lu.)  ILC.  106. 


the  indictment  it  would  be  for  dupliciiy, 
but  at  this  stage  that  is  no  objection  (9). 
It  is  only  necessary  to  prove  such  &ct8 
as  are  material  to  constitute  the  offence. 
The  charge  of  assault  could  not  be  sus- 
tained if  consent  were  proved,  but  there 
was  no  consent  here,  and  the  charge  was 
one  of  a  substantive  common  law  offence. 
I  can  see  no  ground  for  not  finding  the 
prisoner  gmlty  of  what  is  a  distinct  and 
separable  offence.  The  cases  of  Beg.  v. 
Oliver  (6),  Beg.  v.  Yeadon  (7),  and  Beg. 
V.  Taylor  (8),  are  abundant  to  establish  the 
point  for  which  they  were  cited. 

WlLLES,  J.,  concurred. 

Btles,  J. — I  am  not  fi:«e  from  doubt, 
but  my  doubt  is  not  sufficiently  strong 
to  justify  me  in  differing  &om  the  rest  of 
the  Court. 

Hahnih,  J.,  and  Cleasbt,  B.,  concurred. 
Conviction  affirmed. 


(9)  TU>  woold  be  on  tbe  gronnd  that  this  objee- 
tion  yms  tot  a  fonnal  defect  apparent  on  the  face 
of  the  indictment,  and  that  by  14  &  16  Vict.  e. 
100.  8.  26,  "  every  objection  to  any  indictment  for 
any  formal  defect,  apparent  on  the  face  thereof, 
shall  be  taken  by  demurrer  or  motion  to  quash 
such  indictment  before  the  jury  shall  be  siroro 
and  not  afterwaids."  In  Segina  y.  Bj^and,  37 
Law  J.  Bep.  (x.s.)  M.C.  10 ;  s.c.  Law  Bep.  C.CJl. 
99,  the  sufficiency  of  the  allegation  of  the  breach 
of  duty  in  an  indictment,  charging  a  neglect  to  pro- 
vide food  for  a  child  of  tender  years,  was  reserved 
for  the  consideration  and  considered  by  this  Court, 
npon  the  ground  it  would  seem  that  the  defect 
though  apparent  on  the  face  of  the  indictment  was 
not  formal  merely;  and  again  in  Segina  v. 
Larkin,  Den.  C.C.  866 ;  s.  c.  23  Law  J.  Bep.  (n.s.) 
U.C.  123,  this  Court  considered  the  sufficiency 
of  a  count  for  receiving  stolen  proper^,  and  con- 
sidered it  bad  for  not  alleging  a  scienter,  and  held 
an  amendment  to  have  been  improperly  made 
after  verdict. 
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^Z  o-    I  THE  QUEEH  V.  WHITBT  UNION. 

Pavper  Lunaiie — Order  of  Maintenance 
— IrremovabiUty — Removal  of  Lunatic  by 
PareiUt — Break  in  Beiidence — 9  §f  10  Vict. 
c.  66.  «.  1;  16  ^  17  Vict.  e.  97.  «e.  97, 102. 

A  domestic  servant,  who  had  ae^ired  the 
ttatus  of  irremovability  by  residence  in  the 
B.  union,  was  seized  with  madness  and  xoas 
removed  by  her  relations  from  her  master^ s 
house  to  the  residence  of  her  pa/rents  in  a 
different  union.  Her  wages  were  paid  in 
fvU,  and  her  master  had  no  intention  of  re- 
ceiving her  hack  in  his  hotLse.  After  staying 
with  her  parents  for  a  single  night,  she  was 
sent  to  the  workhouse  of  the  second  vmion, 
and  seven  days  afterwa/rds  taken  to  the 
GotuUy  LunaUc  Asylum : — Held,  that  the 
removal  of  the  lunatic  under  these  drown- 
stamoes,  without  any  eaereise  of  wiJl  on  her 
part,  did  not  constitute  a  break  in  her 
residence,  so  as  to  deprive  her  of  her  ttatus 
of  irremovainUty,  and  that  the  order  for 
her  maintenance  under  16  ^  17  Viet,  e,  97. 
M.  97,  102,  must  be  made  on  the  B.  Union 
and  not  on  the  union  in  which  was  the  place 
of  her  settlement. 

Semble,  per  Hannen,  J.,  that  while  the 
incapacity  of  the  lunatic  continued,  no 
change  in  her  residence  could  take  place  so 
as  to  affect  her  status  of  irretnovabUdty. 

Upon  an  appeal  i^ainst  an  order  by 
jnstices  of  Middlesex,  whereby  the  settle- 
ment of  Esther  Marshall,  a  pauper  lunatic, 
was  adjudged  to  be  in  the  township  of 
Whitby  in  Whitby  union,  and  the  guar- 
dians of  Whitby  anion  were  ordered  to 
pay  a  certain  sum  of  money  for  the  ex- 
penses of  the  examination  of  the  lunatic 
and  her  removal  to  a  lunatic  asylum,  also 
a  certain  sum  for  her  maintenance,  Sks., 
therein,  up  to  the  date  of  the  order,  and 
also  a  certain  weekly  sum  for  her  future 
maintenance,  (bo.,  in  the  asylum,  the 
order  was  confirmed,  subject  to  the 
opinion  of  the  Court  on  the  following 

CASE. 

1.  Esther  Marshall  is  a  single  woman, 
aged  28,  legally  settled  in  the  township 
of  Whitby  in  the  Whitby  union.  For 
one  year  and  three  months,   immediately 

Mbw  SntBB,  39.— Mao.  Cas. 


preceding  the  17th  of  September,  1868,- 
she  had  been  a  domestic  servant  in  the 
service  of  a  Mr.  Dunn,  of  Bichmond,  in 
the  Bichmond  poor  law  union  in  the 
county  of  Surrey,  as  a  yearly  servant,  and 
had  during  this  period  resided  and  slept 
at  the  house  of  her  master  in  Bichmond. 

2.  On  the  nightof  Wednesday,  the  16th 
of  September,  1868,  she  was  seized  with 
a  severe  attack  of  mania,  and  her  master 
thereupon  went  to  the  workhouse  of  the 
Bichmond  union,  and  there  informed  the 
master  of  the  workhouse  and  the  gate- 
porter  that  she  was  insane  and  that  he 
was  unable  to  keep  her  in  his  house,  and 
he  requested  them  to  remove  her  to  the 
workhouse  to  be  taken  care  ofl  The 
master  of  the  workhouse  stated  in  reply, 
that  he  conld  not  interfere  in  any  way  as 
she  was  still  residing  in  her  master's 
house. 

3.  The  next  morning,  the  17th  of  Sep- 
tember, the  master  of  Esther  Marshall 
had  an  interview  with  the  clerk  to  the 
goardians  of  the  poor  of  the  Bichmond 
union,  and  afterwards  on  the  same  day 
attended  with  his  doctor  before  the  board 
of  guardians  of  the  union  (who  happened 
to  be  then  sitting  at  the  workhouse)  and 
informed  them  of  the  facts  before  men- 
tioned relating  to  Esther  Marshall,  and 
requested  them  to  remove  her  to  the 
workhouse  in  order  that  she  might  be 
properly  taken  care  of.  The  board,  how- 
ever, stated  in  reply,  that  they  had  no 
power  to  interfere  in  any  way,  and  the 
master  then  telegraphed  to  the  parents  of 
the  lunatic,  who  were  residing  at  Batcliffe 
in  the  Stepney  union,  a  distance  of  about 
fourteen  miles,  to  come  to  Bichmond  to 
remove  her.  In  the  afternoon  of  this  day 
(17th  of  September,  1868)  her  mother 
and  her  brother  arrived  at  Bichmond. 
The  master  thereupon  paid  the  mother 
her  daughter's  wages  up  to  that  day,  and 
having  bired  a  fly  at  his  own  expense, 
Esther  Marshall  was  removed  in  it  by  her 
relations  from  the  residence  of  her  master 
at  Bichmond  to  the  residence  of  her 
parents  at  Batcliffe  in  the  Stepney  union. 
The  master  had  not  the  slightest  intention 
or  expectation  of  receiving  her  back  again 
into  his  house. 

4.  Esther  Marshall  remained  at  th^ 
home  of  her  parents  (who  were  poor  per* 
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sons  and  in  receipt  of  oat-door  parochial 
relief  firom  the  toiraship  of  Whitby)  one 
night  only,  daring  which  time  she  at- 
tempted to  throw  herself  out  of  the  win- 
dow. The  next  morning  (the  18th  of 
September)  her  parents  applied  to  the 
relieving  officer  of  the  Batcuffe  district  of 
the  Stepney  onion,  who  visited  the  lonatic 
and  had  her  removed  in  dae  coarse  on 
the  same  day  to  the  workhouse  of  that 
anion.  She  remained  in  the  Stepney 
anion  workhouse  for  seven  days  and  was 
then  sent  to  the  lonatio  asylum  for  the 
county  of  Middlesex  on  the  26th  of  Sep- 
tembOT,  where  she  has  since  remained  con- 
fined as  a  panper  lonatic. 

5.  On  the  23rd  of  October,  1868,  the 
order  appealed  against  was  made. 

6.  Esther  Marshall  had  on  the  16th  of 
September,  1868,  acquired  the  stakts  of 
irremovability  firom  the  Richmond  onion 
ondep  9  &  10  Vict.  c.  66.  s.  1 ;  24  &  25 
Vict.  o.  55.  8. 1 ;  and  28  4  29  Vict.  c.  79. 
B.  8,  by  virtoe  of  residence  therein  for 
more  than  a  year. 

7.  It  was  contended  on  behalf  of  the 
appellants,  that  as  Esther  Marshall  had  on 
the  16th  of  September,  1868,  acquired  a 
etaiue  of  irremovability  by  residenofi  in 
the  Richmond  union,  the  order  for  her 
past  and  foture  maintenance  ought  not  to 
have  been  made  upon  the  gui^dians  of 
the  place  of  her  settlement,  but  oaght  to 
have  been  made  upon  the  guardians  of 
the  Richmond  onion  under  16  &  17  Vict, 
o.  97.  s.  102  (1),  and  it  was  forther  con> 

(1)  By  16  &  17  Vict.  c.  97.  8.  97:  "It  shall 
be  lawful  for  any  two  justices  for  tlie  county  or 
borough  in  which  any  asylum,  tec.,  in  which  any 
pauper  lunatic  is  or  haa  been  confined  is  situate, 
or  to  which  such  asylum  wholly  or  in  part  belongs, 
or  from  any  part  of  which  any  pauper  lunatic  ia  or 
has  been  sent  for  confinement,  at  any  time  to  in- 
quire into  the  last  legal  settlement  of  such  pauper 
lunatic,  and  if  satisfoctory  evidence  can  be  obtained 
u  to  such  settlement  in  any  parish,  such  justices 
■hall,  by  order  nnder  their  hands  and  seals,  adjudge 
Bueh  settlement  accordingly,  and  order  the  guar- 
dians of  the  union  to  which  the  parish  in  which 
such  lunatic  is  a4iudged  to  be  settled  belongs,  or 
of  such  parish  in  case  such  parish  be  not  in  a  union 
or  be  under  a  board  of  guardians,  and  if  not,  then 
the  overaeers  of  such  parish  to  pay  to  the  guardians 
of  any  union  or  parish,  or  the  overseers  of  any 
parish,  all  expenses  incurred  by  or  on  behalf  of 
such  union  or  parish  in  or  about  the  examination 
of  such  lunatic,  &c,  within  twelve  months  previous 
to  the  date  of  such  order;  and  if  such  lunatic  is 


tended  that  her  removal  under  the  oir- 
cnmstances  mentioned,  did  not  constitots 
a  break  of  her  residence  in  Richmond  so 
as  to  destroy  her  status  of  irremovability. 

8.  It  was  contended  on  behalf  of  the 
respondents,  that  the  order  was  rightly 
made  on  the  goardians  of  the  plaoe  of 
settlement,  and  farther,  tiiat  the  removal 
of  Esther  Marshall  under  the  oircnm- 
stances  mentioned  did  constitute  a  break 
of  residence  so  as  to  destroy  her  status  of 
irremovability. 

9.  The  Court  of  Qoarter  Sessions  de- 
cided in  &voar  of  the  respondents  and 
confirmed  the  order  app^ed  against. 
The  question  for  the  opinion  of  this  Coort 
is  whether,  onder  the  circumstancea  above 
stated,  the  guardians  of  the  Stepney  onion 
were  prevented  &om  obtaining  an  order 
on  the  guardians  of  the  Whitby  union  for 
the  maintenance  of  Esther  Marshall  onder 
16  &  17  Vict.  c.  97.  s.  97. 

10.  If  the  Court  shall  answer  this 
question  in  the  affirmative,  then  the  order 
of  sessions  is  to  be  quashed  ;  but  if  in  the 
negative,  then  the  order  of  sessions  is  to 
be  confirmed. 

Tayler  (Gollins  with  him)  for  the  re- 
spondents.— The  order  for  the  maintenance 
of  the  pauper  nnder  16  <k  17  Vict.  c.  97, 
was  rightly  made  on  the  g^nardians  of  the 

still  in  confinement,  also  to  pay  to  the  treasurer, 
officer,  or  proprietor  of  the  asylum,  hospital,  or 
house  the  reasonable  charges  of  the  l^ture lodging, 
maintenance,  medicine,  clothing,  and  care  of  snoa 
lunatic,"  &c. 

By  section  102:  "The  expenses  incurred  since 
the  29th  of  September,  1863,  or  hereafter  to  be 
incurred  in  and  about  the  examination,  bringing 
before  a  justice  or  justices,  removal,  lodging,  &&, 
of  a  pauper  lunatic  heretofore  or  hereafter  re- 
moved to  an  asylum,  jcc.,  under  the  authority  of 
this  or  any  other  Act,  who  would  at  the  time  of 
his  being  conveyed  to  such  asylum,  hospital,  or 
house,  have  been  exempt  from  removal  to  the 
parish  of  his  settlement  or  the  country  of  hia 
birth  by  reason  of  some  provision  in  the  Act  9  Be 
10  Vict.  c.  66,  shall  be  paid  by  the  guardians  of 
the  parish  wherein  snch  lunatic  shall  faaveacqnired 
sneh  exemption  if  such  parish  be  subject  to  a  sepa- 
rate board  of  guardians,  or  by  the  overseers  of 
such  parish  where  the  same  is  not  subject  to  such 
separate  board,  and  where  such  parish  shall  be  com- 
pnsed  in  any  union,  the  same  snail  be  paid  by  the 
guardians  and  be  charged  to  the  common  ftind  of 
such  union  so  long  as  the  cost  of  the  relief  of 
paupers  rendered  irremovable  by  the  last-men- 
tioned Act  shall  continue  to  be  chargeable  upon 
the  common  tanda  of  unions,"  &e. 


Digitized  by 


Google 


Vol.  89.] 


THE  DUTIES  OF  MAaiSTBATBS. 


99 


Wliiiby  Union.'  At  iha  time  when  ihe 
paaper  was  conveyed  to  the  coonty  asylum, 
ahe  was  not  exempt  from  remov^  to  the 
place  of  her  settlement  within  the  mean- 
vag  of  the  proviso  to  16  &  17  Vict,  c,  97. 
s.  102,  for  there  had  then  been  no  such 
unbroken  residence  on  her  pfirt  (under 
the  statntee  9  &  10  Vict.  o.  66.  s.  1, 24  &  25 
Vict  c.  55.  8. 1,  and  28  &  29  Vict.  o.  79. 
s.  8),  as  to  confer  upon  her  a  Btaim  of  irre- 
movabili^  In  The  Queen  v.  The  IrihaM- 
tirnt*  of  Whutendme  (2),  where  a  paaper 
famatic  having  gained  a  settlement  by 
est^e  was  removed  &om  the  parish  where 
he  was  residing  to  the  county  lunatic 
asylum  under  an  order  of  justices,  it  was 
hdd  that  he  had  "ceased  to  inhabit" 
wiUiin  the  meaning  of  section  68  of  the 
Poor  Law  Act,  and  did  not  retain  his 
settlement  after  the  removal.  The  Queen 
V.  St.  GOss-in-the-Fielda  (3)  shews  that 
the  staiui  of  the  lunatic,  at  the  time  of 
his  conveyance  to  the  asylum,  is  all  that 
is  to  be  considered. 

[Blaczbxibk,  J.,  referred  to  The  Queen 
T.  8t.  Leonardos,  ShoredUch  (4)]. 

In  order  to  prevent  an  absence  &om  a 
parish  from  constituting  a  break  in  the 
residence  there  must  be  an  anirmu  rever- 
tend* — The  Queen  v.  Olosaop  (5).  In  the 
presoit  case  the  three  essentials  to  an 
absence  for  a  temporary  purpose-  are 
wanting.  There  was  first  no  departure 
for  a  temporary  purpose ;  secondly,  no 
intention  to  retam ;  thirdly,  no  home  to 
retorn  to,  inasmuch  as  the  pauper  had 
been  dismissed  firom  her  master's  service. 
She  was  not  absent  &om  Bicbmond  on  a 
visit,  with  the  intention  of  retomin^,  so 
that  the  case  cannot  be  brought  within 
Leeds  v.  Wakefield  (6). 

[Blackburn,  J. — The  pauper  was  physi- 
cally absent,  without  any  intention  one 
way  or  the  other.] 

Where  ui  actual  absence  is  proved  there 
is  a  break  in  the  residence  unless  a  clear 
intention  to  return  can  be  made  out.     In 

(8)  2  <13.  Bep.  460 ;  s.  o.  14  I*w  J.  Rep.  (ii.a.) 
M.0.43. 

(3)  3  £.  &  £.  324  ;  •.  c  30  Law  J.  Bep.  (k.s.) 
JLa  12. 

(4)  4  E.  &  B.  236 ;  8.  c.  24  !«▼  J.  Rep.  (k.s.) 
M.C.  41. 

(6)  3S  lisw  J.  Bep.  (m.8.)  H.C.  148. 
(6)  7  K  &  B.  2M ;  a.  c.  36 1«w  J.  Bep.  (ha) 
1LC.37. 


The  Queen  v.  Stapleton  (7),  the  paaper, 
who  resided  in  one  parish  where  he  had  a 
house  rented  by  himself,  was  hired,  and 
the  terms  of  ms  hiring  required  hun  to> 
reside  in  another  parish,  it  was  held,  that 
his  absence  &om  the  parish  under  the 
hiring,  though  he  intended  ultimately  to 
retain,  constituted  a  break  in  his  resi- 
dence. The  Queen  v.  Tacolnestone  (8),  and 
The  Queen  v.  Brighthehnstone  (9),  are  to  a 
similar  effect. 

[Blaokbden,  J. — "Was  not  the  absence 
in  all  these  cases  such  that,  unless  therq 
was  an  intention  to  return,  there  must 
have  been  an  intention  to  be  absent  P  Was 
there  not,  not  merely  a  physical  crossing 
of  the  bOTder,  but  an  intention  to  change 
the  residence  P] 

There  is  no  decision  which  exactly 
appUes  to  the  &cts  of  the  present  case, 
but  it  is  contended  that  the  Court  must 
look  only  at  what  was  the  intention  of  the 
mother  of  the  pauper  in  removing  her 
from  Richmond.  The  mother  during  the 
lunacy  of  h»  daughter  was  her  natural 
guarojan,  and  the  proper  person  to  exercise 
any  election  on  her  behalf. 

i'oland  and  Poynter  for  the  appellants. 
— The  order  was  improperly  made  on  the 
gruardians  of  the  pauper's  place  of  settle- 
ment. IrremovabiU^  is  a  right  created 
for  the  benefit  of  the  person  who  has 
resided  for  the  necessary  period.  The 
right  which  is  given  by  a  term  of  resi- 
dence within  a  particalar  district  can 
only  be  lost  in  two  ways,  first  by  the 
operation  of  law,  as  in  The  Queen  v.  The 
InhabitoMts  of  Seend  (10),  where  it  wa^ 
held  that  the  status  was  lost  by  the  pauper 
in  consequence  of  an  absence  from  the 
parish  under  an  order  of  removal,  though 
she  intended  to  return  if  the  parish  wouI4 
allow  her  to  do  so ;  so  also  m  The  Queen 
V.  HcUifaas  (11).  It  was  accordingly  found 
necessary  to  provide  in  the  Act  12  &  13 
Vict.  c.  103,  that  the  period  of  confine- 

(7)  1  R  &  B.  766  ;  e.  c.  22  Law  J.  Rep.  (k.s.) 
M.C.  102. 

(8)  12Q3.Rep.167;  S.C.  18lAwJ.Rep.(x.a.) 
M.C.  44. 

(9)  4  £.  &  B.  236  ;  a.  c  24  Law  3.  Rep.  (x.a.) 
M.C.  41. 

(10)  12  Q3.  Rep.  183;  a.c.  18  Law  J.  Rep.  (N.a.) 
M.C.  12. 

(11)  12Q.B.Bep.  Ill ;  8.C.17  Law  J.  Rep. (h.3.) 
M.C.  163. 
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ment  in  a  lunatic  asylum  should  be  ex- 
cluded fix)m  the  computation  of  the  term 
of  residence — The  Queen  v.  Hartfield  (12), 
The  Queen  v.  St.  Andrew,  Solbom  (13) .  Or 
secondly,  if  the  status  is  not  lost  by  opera- 
tion of  law  it  can  only  be  affected  1^  the 
voluntary  act  of  the  party,  and  here  the 
pauper  was  incapable  of  any  exercise  of 
volition.  K  the  argument  on  the  other 
side  is  correct,  she  might  lose  her  status 
by  being  carried  across  the-  border  in  a 
state  of  insensibility.  In  The  East  Eetford 
Union  v.  The  Strand  Union  (14),  where  a 
pauper  lunatic,  after  living  by  consent 
apart,  and  in  a  different  parish  fittm  her 
husband  (who  was  irremovable  under  9  & 
10  Vict.  c.  66),  was  sent  to  a  lunatic 
asylum,  it  was  held  that  she  was  not  irre- 
movable. The  term  of  absence  cannot  in 
principle  be  material,  so  that  it  must  be  ar- 
gued that  if  the  pauper  had  recovered  the 
day  after  she  left  Richmond  and  returned, 
that  there  would  still  have  been  a  break 
in  her  residence.  It  must  not  be  supposed 
that  the  intention  of  the  master  in  dis- 
missing his  servant  can  affect  her  rights. 
He  might  dismiss  her  fcom.  his  service, 
but  could  not  remove  her  from  the  parish. 
Nor  had  the  mother  any  peculiar  authority 
over  her  child,  who  was  emancipated,  ut 
The  Queen  v.  St.  Mary,  Islington  (15),  it 
was  held  that  the  maintenance  of  a  pauper 
lunatic  above  the  ag^  of  sixteen  is  not 
relief  given  to  the  parent,  so  as  to  prevent 
the  parent  acquiring  a  staius  of  irre- 
movabilify. 

[Blackburn,  J. — Suppose  that  she  had 
been  maintained  in  the  asylum  for  a 
number  of  years.  Do  you  say  that  time 
makes  no  difference  ?] 

Without  saying  what  might  be  the 
case  under  such  circumstances  it  is  sub- 
mitted that  where  the  irremovability  has 
been  clearly  acquired,  the  orms  is  upon 
those  who  seek  to  shew  that  it  has  been 
lost.  He  cited  The  King  v.  Sutton  (16), 
and  The  King  v.  Sudbrooke  (17). 

(12)  17  Q^.Rep.  746;  8.c.  21  Law  J.  Bep.  (k.s.) 
M.C.  66. 

(18)  17  Q.B.  Rep.  746 ;  b.c  21  Law  J.  Eep.  (n.s.) 
M.C.  69. 

(14)  3  B.  &  S.  122. 

(16)  3  B.  &  S.  46 ;  s.  c.  31  Law  J.  Bep.  (n.s.) 
M.C.  238. 

(16)  6  Term  Eep.  687. 

(17)  4  East  366. 


Blackbttrn,  J. — ^I  tiiink  that  the  order 
of  the  justices  must  be  quashed,  and  that 
we  must  answer  the  question  put  to  us 
by  saying  that  under  the  circumstances 
the  guardians  of  Whitby  union  were  not 
liable  for  the  pauper's  maintenance.  By 
16  &  17  Vict.  c.  97,  it  is  enacted  (the 
learned  Judge  read  the  material  parts  of 
sections  97  and  102). 

The    question    comes  to  be  whether, 
at  the  tune  when  this  woman  was  sent 
to  the  asylum,   she    was    exempt    from 
liability  to  removal  to  the  parish  of  her 
settlement,  on  the  gronnd  that  she  had 
remained    so  long  m  Richmond    as   to 
have  obtained  a  status  of  irremovability 
in   that  union.     If  so,  the  order  ought 
not  to  have  been  made  on  the  parish  of 
settlement,  that  is,  Whitby.     I  think  that 
under  the  circumstances  here  stated,  she 
had  acquired  a  status  of  irremovability, 
and  that  she  had  not  lost  it.     It  must  be 
remembered  that  the  Act  which  g^ves  the 
status  of  irremovability,  now  created  by  one 
year's  residence  in  the  parish,  was  passed 
for  the  benefit  of  the  pauper.     The  scheme 
of  the  legislature  was  not  to  give  advan- 
tages to  one  parish  over  another,  but  to 
relieve  persons,  who  happen  to  become 
poor,  from  the  extreme  hardship  of  being 
removed  from  the  place  where  they  had 
acquired  all  their  Mends,  to  the  place  of 
their  birth  and  settlement,  in  which  it 
might  be  they  would  be  absolute  strangers 
— a  hardship  which  used  to  fall  very  heavily 
upon  them.   Where  the  status  of  irremov- 
ability has  been  once  acquired,  the  question 
arises,  when  does  it  cease  P  It  ceases  as  soon 
as  the  paupers  cease  to  reside  in  the  parish. 
I  take  it  that  where  the  parties  acquire  the 
status  of  irremovability,  the  onus  is  upon 
those  who  seek  to  prove  that  circumstances 
have  occurred  wnich  put  an  end  to  it. 
They  must  shew  the  alteration  of  residence, 
and  if  they  do,  as  when  the  pauper  has 
chosen  to  resideelsewhere,  or  where  he  goes 
out  of  the  parish  and  sleeps  or  dwells  for  a 
time  in  another  place,  prima  fade  he  must 
be  supposed  to  have  intended  to  go  away, 
and  to  have  changed  his  residence.     If 
acts  can  be  shewn  to  rebut  this  inference, 
or  to  shew  that  he  retained  the  intention 
of  returning,  and  that  he  was  resident  in 
the  parish,  although  temporarily  oat  of  it 
on  a  visit,  without  any  intention  to  change 
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hisrendenoe,  the  preenmption  isrebatted, 
and  he  is  no  longer  held  to  have  changed 
his  Tesidenoe.  In  the  present  case  the 
nnfortnnate  woman  had  become  insane 
whfle  in  the  parish  of  Richmond,  and  she 
did  not  intend  to  qnit  or  change  her  resi- 
dence. She  had  no  intention  of  qnitting 
the  place,  she  was  incapable  of  deciding 
one  way  or  the  other.  I  think  that  there 
was  nothing  here  to  change  the  staius.  I 
think  that  the  gttUiu  onght  to  continne 
nntQ  it  is  a£SrmatiyeIj  shewn  to  have  been 
lost.  As  she  was  incapable  of  choosing 
for  herself^  the  mere  &ct  of  her  being 
carried  across  the  border  of  the  psirish  does 
not  change  her  residence.  I  do  not  mean 
to  say  that  in  her  condition  there  can  be 
no  change  of  residence,  bat  I  shonld  be 
indined  to  think  it  can  only  be  where  there 
is  a  regular  gnardian  appointed  for  the 
hmatic,  or  where  a  committee  is  appointed 
by  the  Lord  Chancellor,  that  the  guardian 
might  choose  for  the  lunatic,  and  might 
exercise  the  right  and  change  the  resi- 
dence. I  do  not  wish  to  say  one  way  or 
the  other,  whether  there  might  not  be  a 
case  where  a  person  had  acted  as  guar- 
dian de  fcKto,  Bometiiing  like  the  way  in 
which  an  executor  de  son  tort  would  act  for 
the  benefit  of  the  estate,  whether,  under 
such  circumstances,  this  gnardian  would 
have  a  right  to  choose,  and  act  for  the  lu- 
natic and  so  ijhange  the  residence.  It  is 
snfBcient  to  say  no  such  question  arises 
here.  As  to  the  circumstance  of  the  mother, 
herself  a  pauper,  receiving  the  lunatic  for 
one  night,  and  then  removing  her  out  of  the 
parish  for  one  night,  I  should  think,  judg-. 
ing  of  it  as  a  question  of  fact,  that  the 
intention  must  have  been  to  remove  her 
in  order  that  she  might  get  relief  in  the 
pariah  of  Whitby,  which  she  had  been 
unable  to  obtain  m  Richmond.  The  mere 
hct  of  her  being  the  mo-Qier  would  not 
give  her  the  power  to  change  the  residence 
of  her  daughter,  even  if  there  was  any 
such  intention,  which  I  cannot  think.  As  it 
seems  to  me,  Mr.  Poland  was  right  when  he 
■ud  that  if  this  woman  had  recovered  from 
her  Innacy,  and  come  back  to  Richmond, 
the  question  would  be,  had  anything  oc- 
curred in  the  interval  which  deprived  her 
of  the  statue  of  irremovability,  and  en- 
titled the  parish  of  Richmond  to  cause 
her  to  be  removed,  and  that  it  must  be 


admitted  that  she  herself  had  done  nothing 
of  the  kind,  and  had  no  intention  of  doing 
so,  and  'that  no  person  having  any  au- 
thority to  act  for  her,  had  made  an  election 
and  changed  her  residence.  In  the  ques- 
tion of  who  shall  bear  the  expenses  of  the 
lunatic,  the  legislature  has  no  interest  at 
all,  except  for  the  benefit  of  the  person 
who  has  become  lunatic  ;  you  must  look, 
therefore,  to  see  whether  the  change  of 
circumstances  is  such  as  to  deprive  the 
lunatic  of  the  riffht  not  to  be  removed 
where  that  right  is  exercised  and  claimed 
for  the  benefit  of  the  pauper  herself^  and 
it  seems  to  me  that  if  the  pauper  had 
recovered  and  returned  to  Richmond, 
nothing  would  have  occurred  that  would 
have  put  an  end  to  her  etatue  of  irremova- 
bility. Whether  it  might  be  done  after 
a  long  lapse  of  time  is  a  question  we  can 
decide  when  the  case  arises. 

Mellob,  J. — I  am  of  the  same  opinion. 
Our  decision,  no  doubt,  cannot  injuriously 
afiect  the  lunatio  one  way  or  the  other ; 
but  it  depends  on  circnmstanoes  which 
might  afieot  her  condition.  It  appears  to 
me  that  the  object  of  the  legislature  in  pro- 
viding for  the  irremovability  of  persons 
who  have  resided  for  a  long  period  in  apar- 
ticular  parish,  was  to  prevent  the  oppres- 
sion which  frequently  occurred  in  com- 
pelling persons  whose  whole  associations 
were  in  the  place  of  residence,  going  to 
a  distance  wheie  they  had  probably  no 
ties  whatever,  because,  except  as  Mr. 
Poland  said,  that  their  g^randfather  or 
grandmother  might  have  been  at  some 
time  settled  ibere.  But  it  appears  to 
me,  in  this  particular  case,  tiiere  was 
no  actual  and  there  could  be  no  con- 
structive assent  on  the  part  of  the  pauper 
to  her  withdrawal  from  the  parish.  As  Mr. 
Poland  said,  if  she  had  the  power  of  act- 
ing according  to  her  own  wiU,  although 
her  master  might  have  turned  her  out 
of  his  house,  he  could  not  have  turned 
her  out  of  the  parish,  and  she  had  a  right 
if  she  chose  to  remain  in  it.  I  think  the 
statue  of  irremovability  which  is  acquired 
under  these  Acts  of  Parliament  is  for  the 
benefit  of  paupers,  and  that  some  act  of 
theirs  in  genend  onght  to  be  shewn  before 
that  stains  can  be  put  an  end  to;  and 
although  in  this  case  there  was  an  actual 
and    physical    removal    by   the    mother 
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(which  oaosed  me  to  hesitate  for  some 
Utile  time,  as  to  whether  the  mother, 
being  app«u«iitly  the  natareJ  gtuCrdian  of 
the  limatic,  although  not  compellable  to 
maintain  her  by  reason  of  her  own 
poverty,  might  not  have  the  power  to 
change  her  statui),  yet  I  am  satisfied  that 
there  was  nothing  uiat  took  place  in  the 
interval  which  prevoated  the  panper  from 
xetoming  to  Richmond,  and  there  assert- 
ing her  flatus  of  irremovability.  It  lies,  on 
the  other  side,  to  shew  that  it  has  been 
determined,  and  they  have  &iled  to  satisfy 
me  that  it  has,  and  therefore  I  come  to 
the  conolnsion  that  the  role  mnst  be  mode 
abeolnto  for  quashing  the  order. 

HAimsN,  J.— I  am  of  the  same  opinion. 
The  status  of  irremovability  can  only  be 
put  an  end  to  by  shewing  that  the  resi- 
dence—the usual  residence  of  the  pauper, 
has  been  changed.  That  depends  upon 
intention.  If  the  residence  is  once  es- 
tablished, it  must  be  presumed  to  con- 
tinue, until  the  intention  to  abandon  it  is 
shewn.  Now,  in  this  case,  the  lunatic 
was  incapable  of  an  intention  to  abandon 
that  which  had  become  her  place  of  resi- 
dence. At  one  time  I  was  inclined  to 
think  that  the  flEvot  thai,  the  master  had 
prevented  his  house  from  continuing  to 
be  her  place  of  residence  might  affect  the 
case.  On  consideration,  I  think  that  is 
not  so.  If  he  had  turned  her  out  of  his 
house,  that  would  not  make  the  parish 
cease  to  be  her  place  of  residence,  and  if 
she  was  absolutely  incapable  of  forming  an 
intention  on  the  sul^'ect,  the  fifiot  that  she 
was  token  oat  of  tins  parish,  in  order  to 
be  taken  care  of  by  her  parents,  would 
make  no  more  difference  in  the  case  than 
i^  as  has  been  put  in  the  course  of  the 
argument,  she  had  been  carried  out  in 
her  sleep;  and  while  an  incapacity  to  form 
on  intention  on  the  subject  continued,  I 
am  disposed  to  go  the  length  that  Mr. 
Poland  says  he  contends  for,  that  so  long 
OS  that  inci^iacity  continues,  no  change 
could  have  token  place  in  her  residence, 
because  after  a  person  has  been  in  o  place 
for  so  long  o  time  as  the  law  thinks 
entitles  them  to  be  irremovable,  it  is  to  be 
presumed  they  have  cast  in  their  lot  with 
the  inhobitonte  in  that  neighbourhood,  and 
thot  they  would  be  likely  to  seek  to  con- 
tinue to  get  their  livu^   as  they  had 


before,  amongst  those  people  in  the  midst 
of  whom  they  had  been  rendent  so  long. 
I  repeat,  therefore,  if  yon  imagine  a  com- 
plete suspension  of  the  power  of  choosing 
on  the  T^ai  of  the  pauper,  the  inference 
still  continues,  that  when  the  disability  is 
removed  he  will  go  b(M>k  to  the  plaoe  in 
the  midst  of  whi^  he  has  been  livincr  for 
a  considerable  period  of  time.  On  uieae 
grounds,  I  agree  with  my  Brethren,  and 
the  order  must  be  quashed. 

Order  of  Justices  quashed. 


Attorneys — Stone,  Townson  &  Morris,  for  Qnr 
&  Farmett,  Whitby,  for  appellants;  W.  R, 
Bw^stone,  for  respondents. 


1870.  1    AiXBH,  appeOaiUj  v.  thohfsov, 
May  7.  j  resp<mdent. 

Cfame— Sunday — Snare — "  Engine  or 
Instnment  "—1  ^  2  WiU.  4  e.  32.  •.  8. 

The  1^2  Wm.  4.  c.  32.  s.  3, provides, 
thai  "  if  any  person  whatsoever  shall  kUl 
or  take  any  game,  or  use  any  dog,  gun,  tiet, 
or  other  engine  or  instrument  for  the  jpur- 
pose  of  kHUng  or  taking  any  game  on  a 
Sunday  or  Ohristma*  Day,  such  person 
shall,  on  conviction  thereof,  forfeit  and  pay 
for  every  such  offence  such  sum  of  money, 
not  exceeding  51.,  a*  to  the  said  justices  shall 
seem  meet." 

The  appeUa/nt  on  Friday  and  Saturday, 
the  ISth  and  14ith  of  August,  was  settiTig 
snares  mude  of  vnre  upon  land  over  which, 
by  consent  of  the  owner  and  occupier,  lie 
had  the  right  of  sporting.  Upon  the  fol- 
lovnng  Sunday  the  snares  were  stiU  set,  and 
on  that  day  two  dead  grouse  were  found 
caught  in  two  of  them.  The  appellant  had 
a  proper  excise  license  to  kiU  game : — Held, 
first,  that  a  snare  is  an  "engine"  or  "wu 
0trument"  within  the  section,  and  second, 
that  although  the  appellant  was  not  upon 
the  land  on  the  Sunday,  he  was  liable  to 
be  convicted  for  using  the  snares  on  that 
day  for  the  purpose  of  talcing  game. 
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Cab»  stated  hy  justaoea  for  tiie  North 
Biding  of  the  Ckmntjr  of  York,  ander 
statute  20  &  21  Yiot.  o.  43. 

1.  At  a  Petty  Sessions  held  at  Leybnm 
in  and  for  the  division  of  Hang  West 
in  the  North  Biding  of  York,  on  the 
e4tii  of  September,  1869,  and  at  an 
adjonmed  Petfy  Sessions  held  on  the  29th 
of  October,  1869,  an  information  pre- 
ferred by  WiDiain  Thompson,  hereinafter 
called  the  respondent,  against  Henry 
Allen,  hereinafter  called  the  appellant, 
under  section  3  of  statute  1  &  2  WOl. 
4.  c.  32,  oharging  for  that,  H.  Allen  on 
the  15th  of  August  (being  Sunday)  at 
the  township  of  Bainbridge  in  the  North 
Kding,  did  then  and  there  unlawfully 
use  certain  engines  or  instruments,  to 
wit,  snares,  for  the  purpose  of  then  and 
there  killing  game,  to  wit,  grouse,  in  an 
allotment  there  situate  in  the  occupation 
of  Christopher  Perdval,  contrary  to  the 
form  of  the  statute  in  tluit  case  niade  and 
prorided,  was  heard  and  determined  by 
the  jnstioee,  and  upon  such  hearing  the 
^ipdlant  was  duly  convicted  before  them 
and  adfndged  to  pay  a  fine  of  6s.  and 
II.  -te.  6d.  costs. 

4.  Upon  Hie  hearing  of  the  information 
it  was  proved  on  the  part  of  the  respon- 
dent,  and  found  as  a  feet,  that  the  ap« 
pellant  was  setting  snares  on  the  18th 
and  14th  of  August  in  an  allotment  or 
pasture  in  the  township  of  Bainbridge. 
There  was  no  evidence  to  shew  that  tiie 
appellant  was  there  on  the  15th  of  August, 
but  the  respondent  went  into  iJie  allot* 
ment  on  that  day,  and  saw  fifty  or  sixty 
snares  set  ready  to  catch  grouse,  and 
found  two  dead  grouse  caught  in  the  two 
snares. 

5.  It  was  contended  on  the  part  of  the 
appeUant,  that'  the  setting  of  tiie  snares 
on  the  18th  and  14th  of  August,  and  taot 
going  on  <he  land  to  examine  them  on 
tiie  15th  of  August,  was  not  such  a 
user  as  is  contemplated  by  section  8  of 
1  A  2  WilL  4.  o.  32. 

6.  It  was  also  contended  on  the  part  of 
the  i^peDant  that  a  snare  or  piece  of  wire, 
such  as  was  found  set  by  the  respondent, 
is  not  an  engine  or  instrument  within  the 
meaning  of  the  3rd  section  of  statute 
14  2  Will  4.  c.  32. 

7.  It  was  admitted  that  the  appellant 


had  a  proper  excise  license  fiw  killing 


8.  It  is  also  an  admitted  &ot  that  tiie 
appellant  had  the  consent  of  the  owner 
and  oooapier  of  the  land  to  sport  over  it. 

9.  The  justices  were  of  opuiion :— • 
(1).  That  snares  were  engines  or  in- 

struments  within  the  meaning  of  the  3rd 
section  of  1  d;  2  Will.  4.  o.  32,  and  were 
expressly  used  for  and  applicable  to  the 
destruction  of  game. 

(2).  That  having  the  snares  set  on  a 
Sunday  for  the  purpose  of  killing  game 
was  a  user  within  the  meaning  of  the 
above-named  section. 

(3).  That  the  Act  of  142  Will.  4.  c.  82, 
was  not  an  Act  for  the  obsemuice  of  the 
Sabbath,  but  that  section  3  of  the  same 
Act  was  for  securing  and  preserving  game 
during  certain  days  and  seasons,  and  that 
it  was  a  breach  of  the  Act  so  to  use  snares 
on  a  Sunday,  as  that  game  may  be  killed 
by  them. 

The  justices  gave  their  determination 
against  the  appellant  in  manner  before 
stated. 

10.  The  questions  for  the  opinion  of 
this  Court  were,  first,  whether  it  was 
an  ofience  against  the  8rd  section  of  1 4  2 
WilL  4.  c.  82,  to  set  snMes  on  a  Saturday 
(or  any  other  day  except  Sunday)  and 
allow  mem  to  remain  set  so  as  to  catch  or 
entrap  grouse  on  a  Sunday ;  and  second, 
whether  a  snare  was  an  "  engine  or  in> 
stmment "  within  the  meaning  of  the 
8rd  section  of  statute  14  2  Will.  4.  o.  32. 

If  the  Court  should  be  of  opinion  that 
the  conviction  was  legally  and  properly 
made,  and  the  appellant  was  liable,  then 
the  conviction  was  to  stand;  but  if  the 
Court  should  be  of  opinion  otherwise, 
then  the  information  was  to  be  dismissed. 

HoOcer  {MacDonald  with  him)  for  the 
appellant. — A  snare  is  not  an  "  engine  or 
instrument"  within  this  section.  The 
words  are,  "use  any  dog,  gun,  net  or 
other  engine,  or  instrnment."  The  engine 
or  instrument  must  be  ejusdem  generis  with 
"dog,"  "gun,"  or  "net,"  and  must  be 
something  of  which  the  ofiender  has 
manual  possession  at  the  time  of  com< 
mitting  the  ofience.  The  snares  which 
had  been  set  by  the  appellant  on  the 
Friday  or  Satui^ay.  were  not  so  in  bia 
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pMieafiicm.  It  is  to  be  fluther  obwryad 
that  in  tlie  repealed  Act  10  Qeo.  2.  a  19, 
the  word  "  snare  "  is  used. 

Next  the  jnstioee  were  wrong  in  holding, 
tiiat  the  Act  was  not  for  the  ofaeervance 
of  the  Sabbath,  and  were  wrong  in  hold- 
ing that  the  ^pellant  had  used  the  snares 
on  the  Sunday.  Before  the  words  "  use 
any  dog,"  &o.,  the  section  contains  the 
words  "kill  or  take  any  game."  Those 
words  imply  an  actual  interference  with 
the.game;  and  the  word  "use,"  in  like 
manner,  means  an  actnal  nsing  o^  or 
control  over,  Hm  snare  at  the  time.  The 
Act  was  intended  to  s^ply  to  the  case  of 
persons  killing  or  taking  game,  or  using 
doga,  &o.,  upon  land  whwh  was  their  own, 
or  over  which  they  had  a  right  of  sport- 
ing, upon  Sunday  or  Christmas  d^y.  The 
appeUant  did  not  commit  any  offence  apon 
&e  Friday  or  Saturday,  and  there  is  no 
proof  that  he  was  upon  or  near  the  land 
on  the  Sunday.  The  most  that  can  be 
said  against, him  is,  that  he  omitted  to 
take  up  the  snares  on  Saturday  night. 

[Blackburn,  J.  —  Having  the  snaies 
set  on  the  Sunday,  so  that  two  grouse 
were  actually  caught  in  tiiem,  affords 
pretty  good  evidence  that  he  intended 
to  use  them  for  taking  game  on  that  da^r. 
Lush,  J.  —  Obsei-ve  the  next  claose  of 
the  same  section,  which  provides  for  kil- 
ling or  taking  game  between  certain 
periods.  The  words  in  the  earlier  part 
were  "  kill  or  take  any  g^ame,  or  use  any 
dog,  gnn,  net,"  &o.  Suppose  on  the  1st 
of  February  the  appellant  had  set  a  net 
for  the  purpose  of  taking  partridges,  and 
upon  the  2nd  of  February  one  had  been 
taken ;  could  he  not  have  been  convicted 
of  taking  a  "  partridge  between  the  first 
day  of  FebnuuT  and  the  first  day  of 
September,"  although  he  was  not  there 
at  the  time  p] 

The  information  was  not  for  killing  or 
taking  the  grouse,  but  for  using  the 
snares ;  he  was  not  bound  to  take  them 
up  on  the  Saturday  night. 

[BiACKBUEN,  J. — Why  not  ?  He  would 
cl^ly  be  bound  to  take  them  up  when 
the  close  time  arrived,  and  if  so,  why  not 
on  Saturday  night,  the  legislature  having 
intended  to  prevent  the  killing  or  taking 
of  game  on  Sunday  ?] 

It  is  snlmutted  that  the  respondent  was 


bctand  to  prove  tiuiiiiikB  a{ipeQiHiiacta^y 
used  the  snares  on  the  Suiiday,  or,  at  any 
rate,  that  he  was  watching  t£em,  or  hav- 
ing the  control  ovmr  them. 

No  counsel  appeared  for  the  respondent. 

Blaokbubn,  J. — I  think  that  tiiere  is  no 
doubt  about  the  conviction  being  right. 
The  legislatore  certainly  did  a  curious 
thing  when  they  mixed  up  in  one  section 
the  provisions  for  preventing  the  killing 
and  taking  game  on  Sunday  and  Christ- 
mas day,  wi&  those  relating  to  the  dose 
times  when  it  is  not  lawful  to  kill  or  take 
game;  but  there  cannot  be  any  doubt 
that  if  a  man  pats  down  a  anare  on  the 
Saturday,  and  game  is  stranded  by  means 
of  that  snare  on  the  Sunday,  he  may  be 
convicted  (^  killing  game  on  the  Sunday, 
although  he  was  not  present  at  iho  time. 
It  is  sufficient  if  he  causes  the  death  of 
the  game.  Then  the  appellant  is  cluiged 
wiih  using  certain  engines  or  instruments, 
to  wit,  snares,  for  the  purpose  of  killing 
game.  He  set  snares  on  the  Saturday, 
and  we  must  take  it  tliat  he  intended  that 
they  should  continue  to  catch  game  while 
they  remained  there.  So  long  as  he  al- 
lowed them  to  remain  there,  so  long  was 
he  using  them  for  the  purpose  of  killing 
game.  Upon  the  other  paint,  I  think 
that  a  snare  is  quite  as  much  an  engine 
as  a  net  would  be. 

Mbllob,  J. — I  am  of  the  same  opinitm. 

LcsH,  J. — I  am  of  the  same  opinion. 
According  to  Mr.  Holker  it  woald  amount 
to  this,  that  there  could  be  no  such  thing 
as  using  a  snare  or  engine  for  any  longer 
time  than  while  a  man  is  actually  setting 
it  or  superintending  it,  so  that  if  he  sets 
it  and  goes  away,  he  would  cease  to  use 
it.  But  dearly  that  cannot  be  so.  It 
cannot  be  necessary,  in  order  to  make  out 
the  £BMit  of  uging  it,  that  he  must  stop 
upon  ihb  very  spot  so  as  to  be  able  to 
superintend  it.  So  long  as  he  keeps  the 
snare  down  he  is  nsing  it. 

wnvietion  affirtned. 

Attoni(7,  W.  Pro-wting  Boberts. 
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1870.   1  PBKSTON,  appeUant,  v.  bdckleb, 
Jane  1.  j  respondent.* 

Beerhouse — Baieable  Value — Population 
Area—"  Parish  or  Place  "  —  3^4  Vict. 
c  61.  s.  1 — Toumship. 

A  beerhouse  situated  in  a  toumship  having 
a  population  of  less  than  10,000  inhabit- 
anis,  according  to  the  last  parliamentary 
census,  must,  if  such  toumship  be  within  a 
parish  containing  more  than  10,000  inha- 
bitants,  be  rated  in  one  sum  to  the  rate  for 
the  relief  of  the  poor  of  the  township  in 
which  such  house  is  situate  on  a  rent  or  an' 
nwd  vaiue  of  fifteen  pounds  per  annum  at 
the  least,  or  otherwise  the  license  is  ntM  and 
void  under  the  3  ^  4,  Viet.  o.  61.  «.  1— 
Hellob,  J.,  hcBsitante. 

Case  stated  bj  two  jostices  of  the  West 
Kding  of  Yorkshire  under  the  20  &  21 
Vict  o.  43. 

At  a  petty  sessions  holden  at  TTft1ifi».x 
in  and  for  the  parish  of  Halifax,  on  the 
11th  of  September,  1869,  an  information 
was  preferred  by  the  appellant  against 
tiie  respondent  under  s.  1  of  the  3  &  4 
Vict,  c  61,  for  that  the  respondent,  at 
Sowerby,  on  the  4th  of  September  last, 
did  onlawfitlly  open  his  honse  for  the  sale 
of  beer,  he  not  being  then  duly  licensed 
so  to  do^  contrary  to  the  form  of  the  sta- 
tute, Ac. 

The  township  of  Sowerby,  within  which 
the  respondent's  honse  is  situate,  is  a 
township  maintaining  its  own  poor,  and 
choosing  its  own  parochial  constables  and 
OTerseera,  and  In  every  respect  managing 
its  own  local  affairs,  but  is  within  the 
parish  of  Halifax.  The  township  con- 
tains  a  population,  according  to  the  last 
census,  of  8,746  persons.  The  honse  in 
which  the  respondent  resides,  and  in  re- 
spect of  which  he  obtained  a  Ucense  to 
sell  beer,  is  rated  to  the  reUef  of  the  poor 
of  the  township  at  the  sum  of  132.  lOs. 
gross  and  112.  10«.  rateable  value.  The 
popnlation  of  the  parish  of  Halifax,  which 
mcfauieB  the  borongh  of  Halifax,  within 
which  parish  the  township  is  situate,  con- 
tains, according  to  the  last  census,  128,667 

*  Comm  Blackborn,  J.,  and  Mellor,  J. 
Maw  Sbuks,  S9.— Mao.  Cm. 


inhabiiants.  The  parish  is  about  17  miles 
in  length  and  15  or  16  miles  in  breadth, 
embracing  an  area  of  75,740  acres,  and 
consists  of  23  townships,  varying  in  ex- 
tent from  10,080  acres  to  890  acres,  and 
in  popnlation  from  28,990  to  388,  each  of 
which  townships  elects  its  own  overseers 
of  the  poor,  who  make  a  levy  or  rate  over 
their  respective  townships  for  the  main- 
tenance of  the  poor  therein.  Each  town- 
ship is  well  known  by  defined  boundaries, 
maintains  its  own  highways  by  separate 
highway  rates,  is  separately  rated  to  the 
county  rate,  and  in  every  respect  manages 
ita  own  local  affairs,  and,  where  neces- 
sary, levies  local  rates.  It  was  contended 
for  tiie  appellant  that  as  the  house  of  the 
respondent  was  rated  at  a  less  value  than 
\bl.,  the  license  was  void.  The  justices 
held  that  the  Ucense  was  valid,  on  the 
ground  that  the  words  "  parish  or  place  " 
in  the  8  <fe  4  Vict.  c.  61.  s.  1,  read  vj  the 
Ught  of  the  interpretation  clause  of  11 
Geo.  4  and  1  Will.  4.  c.  64,  which  is  ap> 
plied  to  that  Act,  included  a  township 
maintaining  its  own  poor,  and  dismissed 
the  information.  Against  this  decision 
the  appellant  now  appealed. 

Anstie  for  the  appellant. — The  beer- 
house of  the  respondent  was  situated  in  a 
parish  of  more  than  10,000  inhabitants, 
and  the  fact  that  it  contains  several  town- 
ships within  its  limits,  does  not  render  the 
parish  any  the  less  the  area  of  population 
to  be  taken  into  account  under  s.  1  of  the 
3  &  4  Vict.  c.  61  (1).    If,  in  a  township  of 

(1)  The  8  &  4  Vict  c.  61.  s.  1,  reciting  11  Oeo. 
i.  and  1  WiU.  4.  c.  61,  and  4  &  6  WiU.  4.  c  85,  en- 
acts— "That  no  license  to  sell  beer  or  cider  by 
retail  nnder  the  said  recited  Acts  or  Act  shall  be 
granted  to  any  person  who  shall  not  be  the  real 
resident  holder  and  occupier  of  the  dwellinghoose, 
in  which  he  shall  apply  to  be  licensed,  nor  shall 
any  such  license  be  granted  in  respect  of  any 
dwellinghouse  which  shall  not,  with  the  premises 
occupied  therewith,  be  rated  in  one  sum  to  the 
relief  of  the  poor  of  the  parish,  township,  or  place 
in  which  sucn  house  and  premises  are  situate  on 
a  rent  or  annual  value  of  IM.  per  annnm  at  the 
least,  if  situated  in  the  cities  of  London  or  West- 
minster, or  within  any  parish  or  place  within  the 
bills  of  mortality,  or  within  any  city,  cinque  port, 
town  corporate,  parish,  or  place,  the  population  of 
which,  according  to  the  last  parliamentary  census, 
shall  exceed  10,000,  or  within  one  mile,  to  be 
measured  by  the  nearest  public  street  or  path 
from  any  polling  place  used  at  the  last  election, 
for  any  town  having  the  like  population,  and  re« 
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Jess  than  10,000  inhabitants,  situated 
■within  a  parish  of  more  than  10,000  in- 
habitants, a  license  to  retail  beer  may  be 
granted  in  respect  of  a  house  of  less  an- 
nnal  yalue  than  15{.,  Hbea  also  in  a  parish 
of  less  than  10,000  inhabitants,  situated 
in  a  citr  or  oorporate  town,  of  a  greater 
population,  a  license  might  be  granted  in 
respect  of  a  house  of  the  like  annual  value, 
which  would  be  contrary  to  the  intention 
of  the  Act.  In  Smith  y.  Bedding  (2),  it 
was  held  that  a  beer-house,  situated  in  a 
hamlet  maintaining  its  own  poor,  but  in- 
cluded in  a  parish,  the  population  of 
which,  according  to  the  last  census,  ex- 
ceeded 2,500,  might,  under  the  15th  sec- 
tion  of  the  same  Act  (3),  be  kept  open 

taming  a  member  or  members  of  parliament ;  nor 
shall  any  such  license  be  granted  in  respect  of  any 
dwelling-houae  which  shall  not,  with  the  premises 
occupied  therewith,  be  rated  in  one  sum  to  the 
rate  for  the  relief  of  the  poor  of  the  parish,  town- 
ship, or  place,  in  which  such  house  and  premises 
■axo  situate,  on  a  rent  or  annual  value  of  III.  per 
«nnam,  if  situate  within  any  city,  cinque  port, 
town  corporate,  parish,  or  place,  the  population  of 
which,  according  to  such  last  parliamentary  census, 
shall  exceed  2,600,  and  shall  not  exceed  10,000  ; 
or  within  one  mile,  to  be  measured,  as  aforesaid, 
■Irom  any  polling  place  used  at  the  last  election  for 
Any  town  having  the  like  population  as  last  afore- 
said, and  returning  a  member,  or  members,  of 
parliament ;  nor  shall  any  such  license  be  granted 
in  respect  of  any  dwellinghonse  which  shall  not, 
with  the  premises  occupied  therewith,  be  rated  in 
one  sum  to  the  rate  for  the  relief  of  the  poor  of 
the  parish,  township,  or  place,  in  which  such  house 
'and  premises  are  situate,  on  a  rent  or  annual  value 
of  8^.,  if  situated  elsewhere  than  aforesaid ;  and 
«veiy  license  granted  coDtrary  hereto  shall  be  null 
and  void." 

(2)  36  Law  J.  Rep.  (s.s.)  M.C.  202 ;  s.  c.  Law 
Bep.  I  Q.B.  489. 

(3)  The3&4Vict.  e.  61. s.  15  enacts— "That  no 
person,  licensed  to  sell  beer  or  cider  by  retail 
under  the  said  recited  Acts,  or  this  Act,  shall  have 
or  keep  his  house  open  for  the  sale  of  beer  or  cider, 
nor  shall  sell  or  retail  beer  or  eider,  nor  shall 
■offer  any  beer  or  cider  to  be  drunk  or  consumed 
in  or  at  soch  house,  at  any  time  before  the  hour 
of  five  of  the  dock  in  the  morning,  nor  after 
twelve  of  the  clodi  in  the  night,  of  any  day  in  the 
week,  in  the  cities  of  London  or  Westminster,  or 
within  the  boundaries  of  any  of  the  boroogha 
of  Mairlebone,  Finsbory,  the  Tower  Hamlets, 
Lambeth,  or  Southwark,  as  defined  by  an  Act 
2  &  8  Will.  4.  c.  64,  intituled  <An  Act  to 
settle  and  describe  the  divisions  of  count!  ps,  and 
the  limits  of  citiee  and  boroughs  in  England  and 
Wales,  in  so  &r  as  respects  the  election  of  mem- 
ben  to  serve  in  parliament,'  nor  after  eleven  of 


until  eleven  o'clock  at  night,  although  the 
population  of  the  hamlet  itself  did  not 
exceed  2,500,  and  in  that  case  the  Court 
had  in  view  section  1  of  this  Act. 

[Blackbusn,  J. — ^What  I  said  in  my 
judgment  in  that  case  would  apply  to  a 
city  containing  a  number  of  small  parishes, 
as,  for  instance,  Norwich,  but  the  ques- 
tion here  is  whether  it  follows  that  it  was 
intended  that  the  Act  should  so  apply  to 
the  large  northern  parishes,  almost  the 
size  of  counties,  where  a  number  of  town- 
ships exist.] 

It  is  submitted  that,  by  the  use  of  the 
word  "  parish "  next  before  the  word 
"  place,"  the  Act  must  be  construed  so  to 
apply — Scott  V.  Washington  (4). 

PhUbriek,  for  the  respondent.  —  The 
population  of  the  township  of  Sowerby, 
and  not  that  of  the  parish  of  Hah&x, 
regulates  the  value  of  tiie  house  in  respect 
of  which  the  license  is  granted.  Sowerby 
is  the  "  place  "  contemplated  by  the  8  "i 
4  Vict.  c.  61.  s.  1,  and  not  the  parish  of 
Halifax.  The  rateable  value  of  the  house 
is  ascertained  by  reference  to  the  rate 
for  the  township,  so  a  township  may  well 
be  considered  to  be  a  place  for  the  purpose 
of  considering  the  amount  of  the  popula- 
tion. By  the  11  Geo.  4.  and  1  Will.  4.  c. 
64.  s.  82  (the  interpretation  clause),  "the 
words  '  parish  or  place  '  shall  be  deemed 
to  include  any  township,  hamlet,  tithing, 
Tillage,  extra-parochial  place,  or  any  place 
maintaining  its  own  poor." 


the  dock  within  any  parish  or  place  within  the 
bills  of  mortality ;  or  within  any  city,  cinque  port, 
town  corporate,  parish,  or  place,  the  population  of 
which,  according  to  the  last  parliamentary  census, 
shall  exceed  2,600,  or  within  one  mile,  to  be 
measured,  as  aforesaid,  from  any  polling  place 
used  at  the  last  election,  for  any  town  having  tha 
like  population  and  returning  a  member,  or  mem- 
bers, to  parliament,  nor  aft^  ten  of  the  dock  in 
the  evening  elsewhere,  nor  at  any  time  before  one 
of  the  dock  in  tll«  sfteniooii,  nor  at  any  time 
during  whidi  the  honaes  of  licensed  vietnallera, 
now  are  or  hereafter  shall  be  dosed,  on  any  Sun- 
day, Good  Friday,  Christmas-day,  or  any  day  ap- 
pointed for  a  public  fast  or  thanksgiving ;  and  if 
any  such  person  shall  keep  his  house  open  for 
selling  beer  or  cider,  or  shall  sell  or  retail  beer 
or  eider  at  any  time,  other  than  as  hra^nbefora 
prescribed  and  directed,  such  person  shall  forfeit 
the  sum  of  40f.  for  eveiy  offence,  and  every  sept^ 
rate  sale  shall  be  deemed  a  separate  offence." 
(4)  «  B.  &  a  617;  8.C  IS  W.  R.  939. 
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BucKBVBir,  J. — I  am  sony  to  say  that 
I  think  the  l^islatore  had  not  suf&cientlj 
oonsidered  ths  natare  of  the  different 
localities  when  they  passed  the  3  &  4  Vict. 
c  61.  By  section  1,  no  license  shall  be 
g^rsnted  to  sell  beer  or  cider  by  retail, 
nnder  the  Acts  there  recited,  to  any  per- 
son "  in  respect  of  any  dwelling-honse 
which  shall  not,  with  the  premises  occa- 
pied  therewith,  be  rated  in  one  sum  to  the 
rate  for  the  relief  of  the  poor  of  the 
parish,  township,  or  place  in  which  such 
house  and  premises  are  sitnate,  on  a  rent 
or  «»"""'^1  valne  of  fifteen  poonds  per 
fttirnim  at  the  least,  if  situated  m  the  cities 
of  London  or  Westminster,  or  withia 
any  parish  or  place  within  the  bills  of 
mortality,  or  wiuiin  any  city,  cinqne  port, 
town  ooiporate,  parish,  or  place,  the  popu- 
lation of  which,  according  to  the  last 
parliamentaiy  census,  shall  exceed  ten 
thonsand,"  ic.  The  legislature  there  say 
that  the  rent  or  annual  value  of  the  house 
on  which  it  is  rated  by  the  parish,  town- 
ship, or  place,  where  it  is  situated,  is  to 
T^ulate  the  granting  of  the  license,  but 
that  that  shall  be  151.  by  the  least,  in 
London  and  Westminster,  &c.,  or  within 
any  cify,  cinque  port,  town  corporate, 
parish,  or  place,  the  population  of  which 
is  over  ten  thiousand.  As  ^plied  to 
parishes  in  the  south  of  England,  where 
the  parishes  and  places  are  small,  it  may 
be  good  legislation  to  say  we  will  not  re- 
gard the  sm^  Tillages,  hamlets,  and 
places,  but  let  the  parish  be  the  popula- 
tion area,  but  when  applied  to  the  north 
of  England,  where  the  parishes  and  places 
are  so  large  as  to  be  big  enough  for 
counties,  as  in  the  present  instance,  it  is 
different,  and  probably  the  legislature 
would  not  have  so  enacted  if  they  had 
ocRisidered  the  matter.  If  the  inoonTeni- 
ence  of  this  construction  is  great  the 
legislature  must  remedy  it.  1  think  the 
population  of  the  parish  of  Halifax  must 
regulate  the  granting  of  this  Uoense,  and 
not  that  of  the  townsnip  of  Sowerby,  and 
therefore  the  license  in  this  case  is  void. 

Mbllob,  J. — ^I  confess  I  entertain  con- 
siderable doubt  as  to  whether  we  are 
putting  the  true  construction  on  this  en- 
actment, but  my  doubts  ate  not  sufficient 
to  require  me  to  differ  .from  my  brother 
Blackbora.    I  cannot  bat  think  the  con- 


stmction  is  very  inconvenient,  bat  I  follow 
his  decision  though  reluctantly. 

Gate  retmtted. 


Attorneys — Edwuds,  I«yton  &  Jsqnes,  agents  for 
Holioyde  &  Smith,  Hali£&x,  for  appellsnt; 
Emmets,  Watson  &  Emmet,  agents  for  Philbrich 
&  Co.,  Halifax,  for  respondent. 


[CBOWN  CASE  RESERVED.] 

"!]  THB     QXTEEN    V.    THE     ISHABI- 

1870.        I  TANTS  OF  THS    UPPER   HALF 

April  30.    r  HUNDBGD     OF     CHABT     AKD 

J  LONOBBIDaE.* 

Bridge — Liability  to  Repair  Hundred 
Bridge  — Highway  Act,  5^6  WiU.  4. 
c.  50.  «.  5. 

A  public  bridge,  repairable  (y  imme- 
morial eiutom  by  the  inhabitants  of  a  hun- 
dred, is  not  a  highway  mthin  the  meaning 
of  the  term  highway  in  6  Sf  6  WHL  4  c.  60. 
s.  5  (<Ae  Highway  Act,  1885),  and  is  not  re- 
pairable, under  that  Act,  by  the  parish  in 
which  it  is  situated. 

By  the  General  Highway  Act,  5^6  WiU. 
4. 0.  50.  s.  5,  it  is  enacted  (inter  alia}  "  tlutt 
the  word  '  highways'  shall  be  understood  to 
mean  aU  roads,  bridges  (not  being  oounty 
bridges'),  carriage  ways,  ^."  ; — Held,  that 
a  bridge  of  the  above  description  was  a  county 
bridge,  and  repairable  by  the  hundred, 
within  the  exception  of  county  bridges. 

Case  reserved  by  the  Chairman  of  the 
Kent  Qoarter  Sessions. 

At  the  general  Quarter  Sessions  of  the 
Peace,  hdd  at  St.  Augustine's,  near 
Canterbury,  on  the  29th  day  of  June, 
1869,  James  Adams  and  Charles  Tanton, 
as  representing  the  inhabitants  of  the 
Upper  Half  Hundred  of  Chart  and  Long- 
bridge,  in  the  county  of  Kent,  were  tried 
upon  an  indictment  which  charged  the 
said  inhabitants  with  permitting  one  of 
the  hundred  bridges  to  be  oat  of  repair. 

It  was  proved,  to  the  satis&ction  of  the 
jury,  that  the  bridge  in  question  was  situate 
within  the  Upper  Half  Hundred  of  Chart 
and  Longbridge,  that  it  was  oat  of  repair 
and  dangerous,  and  that  from  tame  imm&- 

(•)  Coram  BoriU,  C.J.,  Willes,  J.,  B/les,  J, 
HannoD,  J.,  and  Cleasby,  B. 
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■morial  the  repairs  of  that  bridge,  and  all 
other  hnndred  bridges  within  the  Upper 
Half  Hnndred,  had  always  been  done  at 
the  expense  of  the  inhabitants  of  the  Half 
Hundred,  out  of  a  hnndred  rate,  made  and 
levied  in  the  said  Upper  Half  Hnndred. 
Prima  facie,  everything  was  proved  which 
would  entitle  the  Crown  to  a  verdict.  But 
it  was  contended,  on  the  part  of  the  de- 
fendants, that  since  the  Highway  Act, 
5  &  6  Will.  4.  c.  50,  hnndred  bridges  are 
repairable  as  highways  by  the  parishes  in 
which  they  are  respectively  situate,  and 
that  the  inhabitants  of  any  httndred,  or 
other  division  of  a  county,  are  no  longer 
indictable  for  the  non-repair. 

The  jury  found  the  defendants  guilty, 
and  the  Court  decided  upon  reserving  the 

gint  raised  for  the  consideration  of  the 
•tirt  for  Crown  Cases  Reserved,  and  re- 
spited the  jadgmeut  until  the  decision 
should  be  given. 

The  opinion  of  the  Court  is  requested 
upon  the  following  question,  namely, — 

Whether  a  public  bridge,  which  has 
fix>m  the  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  been  repaired 
by  a  hundred  is,  since  the  Statute  5  &  6 
Will.  4.  o.  50,  not  repaarable  by  the  said 
hnndred.  If  the  Court  shall  be  of  opinion 
that  it  is  repairable  by  the  hnndred  the 
verdict  is  to  stand,  if  otherwise,  the  ver- 
dict is  to  be  set  aside,  and  a  verdict  of  not 
guilfy  entered. 

Byron,  for  the  defendants. — The  parish 
in  which  this  bridge  is  situated  m  liable  to 
repair  it,  and  not  the  hundred,  since  the 
Highway  Act  6  A  6  Will.  4.  c.  60.  At 
common  law,  parishes  were  liable  to  the 
repair  of  their  highways,  but  counties 
.were  liable  to  repair  county  bridges ;  but, 
by  prescription,  the  repair  of  hundred 
bridges  fell  upon  tbe  hnndredors.  In  stat. 
43  Ghra.  3.  c.  59,  the  powers  given  by  the 
prior  Act  of  13  Geo.  3.  c.  78,  to  surveyors 
of  highways,  with  respect  to  highways  and 
brides,  under  that  Act  were  coi^erred 
■upon  the  sarveyors  of  oonnty  bridges.  It 
is  recited  in  that  Act  that  the  inhabitants 
of  counties  were  by  law  bound  to  repair, 
■&o.,  the  pubUo  bridges  commonly  called 
4xmnty  iBidges ;  and  in  section  7  it  is  pro- 
vided that  nothing  in  that  Act  shall  ex- 
tend to  persons  .liable  to  the  repair  of 


bridges  rtUione  tetmrm,  or  liy  prescrip- 
tion.   The  54  Creo.  3.  c  90  recognises  the 
distinction  between  county  iHi^ee  and 
hnndred  bridges.   Sect.  2  recites  tiiat  it  is 
expedient  to  extend  the  43  Geo.  3.  c.  59 
to 'bridges  and  other  works  repaired  by 
the  inhabitants  of  hundreds  and  o^er 
general  divisions  of  counties,  and  enacts 
that  the  said  Act  shall  extend  as  well  to 
bridges  repaired   by  the  inhabitants  of 
hundreds,  and  other  genend  divisionB  <^ 
counties,  as  to  bridges  repaired  by  the 
inhabitants  of  counties.     Then  the  5  A  € 
Will.  4.  c.  50  makes  highways  refMirable 
by  the  parish ;  and  in  sect.  5  enacts  that 
the  word  "highways"   shall  be  nndeiv 
stood   to  mean  all  roads,  bridges   (not 
being  county  bridges),  carriage  ways,  cart- 
ways, &e."     Therefore,   it  is  submitted 
that  bridges  repairable  by  hundredcvs  by 
prescription  are  not  county  bridges,  and 
are  highways  within  the  Act  of  5  &  6 
Will.    4.    c.    50.    Conniy   bribes    and 
county  bridges  only  are  excepted  ont  of 
that  Act — The   Queen  v.  LthabiiaiUg  <^ 
Merionethshire  (1),  and  The  Queen  ▼.  Th« 
Inhabitants  of  Breconehdre  (2).      In  the 
55  Geo.  3.  c.  143.  s.  1,  the  43  Geo.  3.  o. 
59  is  recited,  and  power  is  given  to  sur- 
veyors of  county  bridges  "  and  also  to  axtd 
for  the  bridge  master,  or  all  and  every 
person  or  persons  who  may  at  the  passing 
of  this  Act  be  under  contract  for  the  re- 
building or  repairing  of  any  publio  bridge 
built  or  r^Mured  at  the  expense  of  the 
inhabitant  of  any  such  ooiuity,  hnndred 
or  general  division  as  aforesaid,"  to  get 
stones  out  of  quarries  in  the  oonniy  for 
their  repair.     In  EMeeeU  on  Orimee,  4th 
ed.  by  Greaves,  voL  L  p.  544,  it  is  said: 
"As  parishes  are  bound  to  repair  the 
public  ways  wkhin  their  district,  so  the 
inhabitants  of  a  county  are  prima  faeie 
and  of  common  right  lialde  to  the  repair 
of   all  pubHo  bridges  within  its  Emits, 
unless  iikey  can  shew  a  legal  obligation  on 
some  other  persons  to  bear  the  burden. 
The  Statute  of  Bridges  shews  that  the 
burden  is  prima  faeie  on  the  ^»unty,  and 
it  is  exactly  analogoas  to  tiie  liability  of 

(1)  6  Q.B.  Rep.  348  ;  b.  c.  13  law  J.  Eep.  (k.s.) 
M.C.  1A8. 

(2)  16  Q,B.  Rep.  813;  s.  e.  19  Lav  J.  Rep. 
(ir.8.)  U.C.  203. 
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the  pariah  to  repair  »  road.  Bat  a  hnn- 
died  at  parish  or  other  known  portion  of 
a  coTm^  maj  by  tisage  and  costom  be 
chargeable  to  the  repair  of  a  bridge  erected 
within  it." 

[WiLLBS,  J.,  referred  to  Com.  Dig.  Ut. 
CMmin,  b.  2,  and  to  Eegina  v.  Kerriton  (3). 
BoTiLL,  O.J. — ^The  term  county  bridges 
k  not  a  legal  term.  In  an  indictment 
against  the  ishabitaDis  of  a  county  you 
do  not  describe  the  bridge  as  a  county 
bridge  eo  nomine,  but  you  state  the  cir- 
cumstances which  raise  the  liabiHty  to 
repair.] 

Barrow,     for   the    prosecution This 

Widge  is  a  county  bridge,  and  would  be 
repauable  by  the  county,  if  it  were  not,  as 
it  is  by  costom,  repairabte  by  the  hundred. 
This  is  the  first  time  this  liability  has  been 
qaetHoaed  since  the  passing  of  the  5  it  6 
wm.  4.  o.  50. 

BoTiu^  O.J. — B^oretiie  passing  of  the 
5  St  6  WSL  4.  0.  50,  there  had  been  one 
set  of   statates  applicable  to  highways, 
and  another  set  of  statates  applicable  to 
bridges.     The  b&  6  Will.  4.  c.  50  does 
not  refer  in  any  way  to  the  statutes  re- 
lating to  bridges.     In  the  interpretation 
danse  (sect.  5)  highways  are  to  be  under- 
stood to  mean  roads,  Inidges  (not  being 
eoanly  bridges),  carriageways,  cartways, 
horseways,  ac.,  and  it  is  now  argued  that 
under  that  clause,  the  term  county  bridge 
did  not  inolnde  a  bridge  repairable  by  a 
hundred.     If  we  were  dealing  with  special 
l^al  terms,  there  might  be  some  founda- 
tion for  that  argument,  bat  in  reality,  the 
term  eoanty  bridge  is  only  a  compendious 
term  for  a  public  bridge.    In  an  indict- 
ment for  the  non-repair  of  a  bridge,  the 
averments  against  the  inhabitants  of  a 
county  do  not   describe  it   as   a   county 
bridge.     Prima  facie  the  liability  to  repair 
public  bridges  in  a  county,  is  on  the  in- 
habitants of  the  county,  but  that  liability 
may  be  cast  on  inhabitants  of  a  hundred 
or  other  division  of  a  county,  or  on  a 
borough,    or    on    certain   persons.      All 
public  bridges,  therefore,  would  be  county 
bridges,   though    not  repairable    by   the 
county  at  laxge.    In  the  statute  43  Geo. 
3.  c.  49,  the  term,  hundred  bridges,  does 

(3)  3M.  &  S.526.         -^* 


not  occur ;  then  in  54  Oeo.  8.  c.  90,  the 

officers  of  hundreds  have  authority  ez> 
tended  to  them  which  the  county  ofBoers 
had  before  that  Act.  In  the  55  Oeo.  8. 
c.  143,  it  was  necessaiy  kir  the  purposes 
of  that  Act  to  make  the  distinction  be- 
tween the  two,  but  OB  respects  highways 
there  was  no  necessity  to  distmguish 
between  the  county  bridges  and  hundred 
bridges.  I  think,  therefore^  that  county 
bridges  in  the  5th  section  of  the  High* 
way  Act,  mean  bridges  prima  faeie  re* 
pairable  by  the  county,  though  by^  custom, 
repairable  by  the  hundred.  The  Highwav 
Act  (5  A  6  Will.  4.  c.  50)  consists  of  au 
firmative  enactments,  and  contains  nothing 
to  take  away  liabilitaes  expressly  imposed 
by  previous  legislation.  I  therefore  think 
the  verdict  was  right  and  ought  to  stand. 
The  other  judges  concurred. 

Oonmction  affirmed. 

Attorneys — Kingsfoid  &  Dorman,  agents  for 
James  Fraser,  Ashfoid,  for  prosecution ;  Farley, 
Hallett  &  Creesy,  Ashford,  for  defendants. 


[OROWN  CASE  BESERVED.] 

1870.     "1 

May  7,    >      thk  qtteen  v.  kii.haii.* 
June  4.  J 

False  Pretences — Obtaining  the  use  of  a 
Horse— 24,  ^  25  Via.  e.  96.  ».  88. 

By  24  ^  25  Vict,  c  96.  s.  88,  whoever 
shall  hy  amy  false  pretence  6btai»i  from  amy 
other  person  amiy  chattel,  ^c,  with  intent  to 
defraud,  shall  he  gvHty  of  m,isdemeanour. 
To  consti^te  an  aibtmning  of  a  chattel, 
Sfo.,  within  this  section,  there  must,  as  in 
larceny,  he  an  intention  to  deprive  the  owner 
wholly  of  his  property,  and  merely  to 
obtain  the  loan  of  a  chattel  by  false  pre- 
tences with  intent,  '^c,  is  not  within  the 
section. 

The  prisoner,  by  false  pretences,  obtained 
from  a  livery  stable  Iteeper  a  hone  on  hire  for 
a  third  person,  rode  it  himself  during  the 
time  of  hiring  and  returned  ^  to  the  stables 
afterwards : — Held,  that  a  conviction  for  o6- 
taining  ^  horse  by  false  pretences  with 
intent,  Sfc,  was  bad  and  must  he  quashed. 

(»)  Coram  Borill,  C.J.,  Willes,  J.,  Byles,  J., 
Hsnnen,  J.,  and  Clcasby,  B. 
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Cask  reserred  by  the  komed  recorder 
for  the  city  of  York. 

James  Kilham  was  tried  before  me  at  the 
]a8t  Eastear  quarter  sewions  for  the  city  of 
Xork,  on  an  indictment  oontainiog  three 
coonts,  the  first  oonnt  of  which  was  as 
foUows:  "Cily  of  York  to  wi*.  The 
jurors  for  our  lady  the  Qoeen,  npon  their 
oath,  present  that  James  Kilham  on  the 
ihirteenth  day  of  March,  in  the  year  of 
onr  Lord  one  thoasand  ei^t  hnndred 
and  BOTenty,  in  the  city  of  York,  unlaw- 
^illy  and  knowingly  did  &lsely  pretend 
to  Henry  Barton,  then  being  an  ostler  in 
the  service  of  James  Thackray  and  Edward 
Thaokray,  then  keeping  hfH-ses  for  hire  in 
the  diy  aforesaid,  that  he,  the  said  James 
Kil)ni.Tn,  was  then  sent  by  Mr.  Hartley 
.(thereby  then  meaning  a  son  of  Mr. 
Thomas  CHbson  Hartley,  then  living  in 
Davygate  in  the  said  citv)  to  order  and 
obtain  for  hire  a  h(»8e  tor  him,  the  said 
'first  mentioned  Mr.  Hartley,  to  drive  on  ^ 
^ourBey  to  Elvington,  to  be  ready  at  half- 
past  nme  of  the  dock  the  next  meaning, 
by  means  of  which  said  £Eilae  pretences, 
the  said  James  K^t'ft"'  did  then  unlaw- 
fully obtain  from  the  qaid  Henry  Burton, 
a  certain  horse  of  the  goods  and  chattels 
of  the  said  James  Thadoray  and  Edward 
Thackray  with  intent  iJiereby  them  to  de- 
firaud.  Wbereas  in  truth  and  in  tact,  the 
said  James  Kilham  was  not  then  sent  by 
the  said  Mr.  Hartley  or  any  son  of  the  said 
Mr.  Thomas  Gibson  Hartley,  then  living 
in  Davygate  aforesaid,  to  order  and  obtaia 
for  hire  a  horse  for  him  to  drive  on  a 
journey  to  Elvington,  to  be  ready  at  half- 
past  nine  of  the  olock  the  next  morning,  as 
he,  the  said  James  Kilham,  well  knew  at 
the  time  when  he  did  so  falsely  pretend  as 
aforesaid."  There  were  two  other  counts 
slightly  varied  in  form  but  the  same  in 
substance. 

The  evidence  on  the  part  of  the  prose- 
cution was  that  the  prisoner  had  called 
at  the  livery  stables  of  Messrs.  Thackray, 
who  were  duly  licensed  to  let  out  horses 
for  hire,  on  the  evening  of  the  thirteenth 
of  March  last  and  stated  to  the  ostler  that 
he  was  sent  by  a  Mr.  Gibson  Hartley  to 
order  a  horse  to  be  ready  the  next  morn- 
ing for  the  use  of  a  son  of  Mr.  Gibson 
Hartley,  who  was  a  customer  of  the 
Messrs.  Thackray..    Accordingly  the  next 


morning  tJie  prisoner  called  fiir  the  hoise, 
which  was  delivered  to  him  by  the  ostler. 
The  prisoner  was  seen  in  the  couiw  of 
the  same  day  drivingthe  horse,  which  he 
returned  to  Messrs.  Thackray's  stables  in 
the  evening.  The  hire  for  the  horse, 
amounting  to  seven  shillings,  was  never 
paid  by  me  prisoner.  Mr.  Hartley  and 
his  son  denied  that  ikev  had  authorized 
the  prisoner  to  hire  any  horse  for  them,  or 
that  Hie  prisoner  had  used  the  horse  for 
any  purpose  of  theirs.  The  prisoner  was 
found  Guilty,  but  I  respited  the  sentenee 
and  admitted  him  to  bail  tUl  the  opinios 
of  the  Oourt  for  Crown  Cases  reserved 
could  be  taken. 

I  desire  the  opinion  of  the  Coort  as  to 
whetiier  the  prisoner  could  properly  be 
found  guilty  of  obtaining  a  chattel  by 
fidse  pretences  within  the  meaning  of  the 
statute  24  4  25  Vict.  o.  96.  s.  88.  The 
case  of  Eegina  v.  BovUon  (1),  was  relied 
on  on  the  part  of  the  prosecution. 

No  counsel  appeared  for  the  prisoner. 

A.  W.  Simpson  for  the  prosecution. — I 
admit  that  it  is  to  be  taken  that  the  prisoner 
never  intended  to  steal  the  horse,  and  the 
question,  therefore,  is  whether  goods 
which  under  the  circumstances  oould  not 
be  the  subject  of  larceny,  can  be  the  edh- 
ject  of  &Ise  pretences.  I  submit  that 
they  can.  There  is  no  dedsion  on  the 
exact  point.  Bum's  Justice,  voL  2,  tit. 
Larceny,  p.  276,  says,  "  It  is  no  objection 
that  the  moneys  have  been  obtained  only 
by  way  of  a  loan  [Begina  v.  Crossley  (2)  J 
Imt  perhaps  this  is  true  only  of  moneys, 
and  not  of  other  goods." 

[WiLLES,  J. — ^Because  mon^  is  a  fan- 
gible(3)]. 

In  Begina  v.  Boulton  (1),  it  was  held 
that  a  railway  ticket  was  a  chattd  within 
7  &  8  Geo.  4.  c.  29.  s.  53,  and  a  conviction 
for  obtaining  by  fidse  pretences  a  ticket 
whereby  the  prisoner  traveUed  free,  was 

(1)  1  Den.  C.C.  608;  19  Law  J.  Rep.  (n.s.) 
M.C.  67. 

(21  2  Moo.  &  R.  IT. 

(3)  B*$  fungibUet,  bo  called  beo&u6e«M<<t«i  mm 
funmintur.  See  Sandar's  Justin,  lib.  3.  tit.  14. 
In  Beffina  T.  Buiyon  (D.  &  B.  11)  Crompton,  J., 
gays :  "  Where  a  chattel  is  lent,  the  chattel  does 
not  pass,  but  money  that  is  lent  passes  as  mnch  in 
a  case  of  loan  as  on  a  sale.  There  vas  no  ex- 
pectation that  the  same  money  which  was  obtained 
would  be  retained." 
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held  good  under  that  statate,  thoo^  the 
ticket  had  to  be  retomed  to  the  company 
at  the  end  of  ihe  journey.  Bat  Mr. 
Greaves,  in  a  note  to  RtuBeli  on  Orimea, 
4th  ed.  vol.  2.  p.  645,  says :  "  This  case 
was  not  argned  ....  The  dedaion  seems 
very  qneetionable."  In  Begina  v.  Morrison 
(4),  Begina  v.  BouUon  (1)  was  commented 
on. 

The  words  which  constitate  the  offence 
of  &l8e  pretences  in  7  &  8  Geo.  4.  c.  29. 
B.  5S,  do  not  differ  from  those  in  24  A  25 
Vict.  c.  96.  B.  88,  except  that  the  former 
statate  says,  "  with  intent  to  cheat  or  de- 
frand  any  person  of  the  same  ;"  and  the  • 
latter  says  only,  "  with  intent  to  defraud." 
.  The  statute  83  Hen.  8.  c.  1,  was  directed 
against  persons  deceitfully  obtaining  the 
possession  of  money,  4c.,  by  &lBe  tokens 
or  counterfeit  letters  made  in  any  other 
man's  name.  Then  came  80  Geo.  2. 
c.  24.  In  Peai't  Oase  (5)  it  is  said  that 
seven  out  of  eleven  Judges  "held  that 
neither  of  those  statutes  were  intended  to 
mitigate  the  common  law,  or  to  make  that 
a  less  offence  which  was' a  greater  before." 
The  object  of  the  modem  statutes  is  to 
enlaive  not  to  narrow  the  means  of  punish- 
ing cheats. 

[WiLLBS,  J. — Did  any  case  arise  under 
33  Hen.  8.  c.  1,  which  determined  that  it 
applied  to  the  case  of  obtaining  the  use  of 
a  thing  only  by  fialse  tokens,  Ac.  ?] 

In  a  note  to  2  East,  P.O.  689,  it  is  said 
Hot  Byre,  B.,  adverting  to  33  Hen.  8.  o.  1, 
and  30  Geo.  2.  c.  24,  said,  "he  doubted  if 
there  were  not  a  distinction  in  this  respect 
between  the  owner's  parting  with  the  pos- 
session and  with  the  proper^  in  the  thing 
delivered.  That  where  goods  were  delivered 
upon  a  fialse  token,  and  the  owner  meant 
to  part  with  the  property  absolutely,  and 
never  expected  to  have  the  goods  returned 
again,  it  might  be  difficult  to  reach  the 
case  otherwise  than  through  the  statutes ; 
aUter,  where  he  parted  with  the  posses- 
sion only ;  for  there,  if  the  possession  were 
obtained  by  fraud,  and  not  taken  accord- 
ing to  the  agreement,  it  was  on  the  whole 
a  taking  against  the  will  of  the  owner ; 
and  if  done  animo  furandi,  it  was  felony. 
MS.  Bnller,  J." 

(4)  Ben  C.C.  167;  s.  c  28  Law  J.  Rep.  (h.s.) 
M.C.812. 
(6)2EMtP.C.889. 


These  distinotions  as  to  wfaatuttcnnt  ot 
property  passed  out  of  the  owner  ore  mm* 
terial  only  in  larceny. 

Our.  adv.  milt. 

The  following  judgment  was  delivered 
(on  June  4)  by  Bov^  G.J. — We  are  of 
opinion  that  the  ccmviction  in  this  case 
cannot  be  sai^rted.  The  statute  24 
&  25  Yict.  o.  96.  s.  88,  enacte  that 
"  Whosoever  shall  by  any  false  pretence 
obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security  with  intent 
to  defraud,  shall  be  guilty  of  misde- 
meanour." The  word  "obtain"  in  this- 
section  does  not  mean  obtain  iha  loan  o^  ' 
but  obtain  the  property  in  any  chattel,  &o. 
This  is  to  some  extent  indicated  by  the 
proviso  that  if  it  be  proved  that  the  per- 
son indicated  obtained  the  property  in 
such  manner  as  to  amount  in  law  to  lar< 
oeny  he  shall  not  by  reason  thereof  be  en- 
titled to  be  acquitted ;  but  it  is  made  more 
clear  by  referring  to  the  earlier  statute, 
frwm  which  the  language  of  the  88th  sec- 
tion is  adopted.  The  7  <fe  8  Qeo.  4.  o.  29. 
s.  53,  recites  that  "  a  Mlnre  of  justice  fre- 
quently artees  from  the  subtle  distinction 
between  larceny  and  fraud,"  and  for 
remedy  thereof  enacts  that  "if  any  person 
shall  by  any  &iiBe  pretence  obtain,"  fto. 

The  subtle  distanotion  which  the  statute 
was  intended  toremedy  was  this,  that  if  a 
person  by  fraud  induced  another  to  part 
with  the  possessi<»i  only  of  goods,  and 
converted  them  to  his  own  use,  this  was 
larceny ;  while  if  he  induced  another  by 
fraud  to  part  with  the  properly  in  the 
goods  as  well  as  the  possession,  this  waa 
not  larceny. 

But  to  constitato  an  obtaining  by  &lse 
pretences  it  is  equally  essential,  as  in  lar- 
ceny, that  there  shall  be  an  intention  to 
deprive  the  owner  wholly  of  his  property, 
and  this  intentioa  did  npt  exist  in  tiie 
oase  before  us. 

In  support  of  the  conviction  the  case  of 
The  Queen  v.  Boulton  (1)  was  referred  ta 
There  the  prisoner  was  indicted  for  ob- 
taining by  fiilse  pretences  a  railway  ticket 
with  intent  to  defraud  the  company.  It 
was  held  that  the  prisoner  was  nghtly 
convicted,  though  the  ticket  had  to  be 
given  up  at  the  end  of  the  journey.  The 
reasons  for  this  decision  do  not  very  dearly 
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appear ;  bat  it  majr  be  distmgaished  ffom 
the  present  case  in  this  respect,  that  the 
prisoner,  bj  using  the  ticket  for  the  par- 
pose  of  travelling  on  the  railway,  entirely 
oonyerted  it  to  his  own  nse,  for  the  only 
use  for  'fdiioh  it  was  capable  of  being 
appUed.  The  oonviotion  most  therefore 
beqoasheiL 

Oonvietion  quashed. 

Attorney— Bobert  Sale,  York,  for  prosecution. 
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Beeeiving  Stolen  Goods — Partnership 
Chads — Larceny  by  Partner — 24i  ^  25  Vict, 
c.  96. «.  91—31  ^  82  Vict.  e.  116.  s.  1. 

The  effect  of  the  81  ^  32  Vict.  e.  116. «.  1, 
by  which  a  partner  or  joint  oumer  in  goods 
is  rendered  liable  to  be  cotwicted  of  stealing 
goods,  in  reject  of  which  he  is  so  jointly 
interested,  is  not  to  render  the  receiver  of 
such  goods,  knowing  the  samie  to  have  been 
stolen  by  such  partner,  liable  to  be  convicted 
as  sttch  receiver  under  ^  24  ^  25  Vict.  c. 
96. «.  91. 

A.  and  B.  were  in  partnersh^,  and  B., 
in  fraud  of  the  partnership,  disposed  of  the 
goods  of  Oiefvrm  to  the  prisoner,  who  know- 
ingly received  the  same.  The  prisoner  was 
indicted  and  convicted  under  the2A  ^25 
Vict.  e.  96.  «.  91 :— Held,  that  the  con- 
vicOon  could  not  be  supported. 

Semble,  that  the  prisoner  might  have 
been  indicted  and  convicted  as  an  accessory 
to  or  after  the  felony,  either  at  common  law 
or  under  24  ^  25  Vict.  c.  94. »«.  1,  8  (1). 

»  Cor»m  BoviU,  C.J.,  WiUee,  J.,  Byle«,  J.. 
Humen,  J.,  and  Cleasbj,  B. 

(n  The  81  &  33  Vict.  c.  116. 1. 1  enact^  If  any  {jer- 
•on,  being  a  member  of  any  oo-partoeiabip,  or  being 
one  of  two  ormoie  benefiraal  owners  of  anjr  money, 
goods,  or  effects,  bills,  notes,  securities,  or  other 
property  shall  steal  or  embezzle  any  such  money, 
goods,  or  effects,  bills,  notes,  securities,  or  other  pro- 
perty of  or  belonging  to  any  such  co-partnership 
or  to  such  joint  beneficial  owners,  every  tueh  person 
■hall  be  liable  to  be  dealt  with,  tried,  convicted, 
and  punished  for  the  same,  as  if  such  person  had 
not  been  or  was  not  a  member  of  such  co-partner- 
ship or  one  of  such  beneficial  owners. 

The  24  &  2<  VioL  e.  M.  s.  91.  enacts,  "  Who- 


Oasi  reserved  by  a  learned  Commis* 
noner  of  assize  on  me  midland  cirooit. 

Jesse  Smith  was  indicted  for  receiving 
certain  goods,  the  property  of  G«orgo 
Morton  and  another,  knowing  the  pame  to 
have  been  felonioasly  stolen,  and  was  tried 
before  me  at  the  last  assizes  for  the  West 
Biding  of  Yorkshire,  8^  Leeds.  The  &ctB 
of  the  case  were  as  follows : — C^rge 
Morton  was  in  partnership  ¥rith  one  B.  F. 
Martin  at  Leeds,  and  carried  on  business 
in  that  town  as  ironmongers,  under  the 
firm  of  "  B.  F.  Martin  &  Co."  The  goods 
sold  there  were  principally  supplied  by 
William  Morton,  of  Binningham,  trading 
under  the  firm  of  Haines  &  Morton.  In 
consequence  of  certain  rumoars  as  to  the 
solvency  of  his  firm,  George  'iiarUm  came* 
to  Leeds  on  the  IStiii  of  December,  1869, 
and  made  arrangements  with  his  partner, 
B.  F.  Martin,  to  secure  the  debt  due  to 
Haines  and  Morton  by  giving  a  bill  of 
sale  of  the  goods  then  in  tiie  shop,  and 
whilst  this  document  was  being  prepared 
Gleorge  Morton  left  Leeds  and  went  to 
Sheffield.  During  his  absence  his  partner, 
B.  F.  Martin,  had  interviews  with  the 
prisoner,  and,  before  the  return  of  Gleoree 
Morton,  shut  (on  14th  of  December)  up  the 
shop,  and  in  the  evening  of  the  following 
day  (15th  of  December)  he  hired  drays, 
and  in  the  presence  of  the  prisoner  con- 
veyed the  whole  of  the  goods  to  the  house 
of  the  prisoner  (2),  who  apparently  paid 
lOOZ.  for  them  to  B.  F.  Martin.  The  goods 
were  proved  to  be  wortii  considerably 
more  than  300Z. 

From  conversations  with  William  Mor- 
ton, the  father  of  George  Morton,  it  was 
evident  that  the  prisoner  was  aware  of  the 
intended  bill  of  sale,  and  that  B.  F.  Mar- 
tin was  disposing  of  these  goods  in  fraud 
of  his  partner,  and  to  prevent  the  opera- 
tion of  the  bill  of  sale. 

It  was  objected  on  the  part  of  the  pri- 
soner that  even  if  it  were  proved  that  B. 
F.  Martin  had  committed  an  act  of  felony 

soever  shall  receive  any  chattel,  mpney,  &&,  the 
stealing,  taking,  obtaining,  &c,  shall  amount  to  a 
felony,  either  at  common  law  or  by  virtue  of  this 
Act,  knowing  the  same  to  have  been  feloniously 
stolen,  taken,  obtained,  &e.,  shall  be  guilty  of 
felony,"  &c 

(2)  The  prisoner  was  an  auctioneer,  and  the 
goods  vne  taken  to  Us  place  as  an  auotion  room. 
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aotiaat  Ub  partnar,  undertiie  pnmsioiis 
of  81  A)  32,  Yifst  o.  116.  s.  1,  wai  tiutt  he 
had  been  gniify  of  kroaay  of  the  partner- 
ahip  goods,  yet  that  the  piisonw  ooaid 
Boi  b*  iadietod  for  reoehing  snoh  goods, 
knowii^  them  to  be  stolen,  as  that  statute 
bad  not  made  sack  reoeiTing  a  fielon  j,  and 
tiiat  under  the  pitmsions  of  the  httrctaay 
Ccmaolidation  Act,  24,  &  26  Vict.  e.  96.  *. 
91,  oviy  penosB  who  receired  goods,  the 
•tealmg  of  whidi  amonnted  to  a  felony, 
ekber  at  oommon  htw  or  under  the  pro- 
Tiaions  of  that  Act,  ceroid  be  indioted  as 
leceh-ers,  and  as  ^b  steahag  by  a  partner 
vaa  not  a  kfoany  ait  oammon  law,  nor 
nnder  the  ptoviaioiia  of  the  Consoh^ted 
Act,  so  reoeirer  of  such  goods  coold 
be  hi  dinted  for  a  &lony.  As  Qaa  was  the 
first  case  that  had  oocorred  since  the  pass- 
ing of  ^e  Aot  31  &  82  Viob.  0.  116,  and 
♦hinking  it  more  prudent  that  a  point  of 
sooh  unpoitanoe  should  be  decided  by  a 
Gouii  ooAppeal,  I  declined  to  stop  the  case. 

The  jury  finaUy  fimitd  the  prisoner 
gmlfy  M  leoemng  the  goods,  knowing 
tiiam  to  be  atcden,  and  1  raleased  the  pri> 
soner  on  good  bail  to  appear  at  the  next 
•sasea,  if  neoessaiy. 

I  hare  now  to  raqaest  the  opinion  of 
the  justices  of  either  beaeh,  and  the  barons 
o£  tiie  Exchequer,  whether  this  prisoner 
has  beeoa  properly  ooavioted, 

Waddy  (Wilberforee  with  him)  for  the 
prisoner. — This  conviction  is  wrong.  The 
statute  of  31  4  32  Vict.  c.  116,  does  not 
apply  to  such  a  case  as  this.  In  a  case  on 
the  Oxford  circuit,  Martin,  B.,  is  reported 
to  have  said  that  the  statute  is  intended 
to  apply  to  large  trading  partnerships, 
such  as  limited  companies,  and  not  to  joint 
ownership  of  chattels — The  Queen  v, 
Talbof  (3).  The  first  section  of  31  &  32 
Vict.  c.  116,  applies  only  to  members  of 
the  partnership,  and  renders  such  person 
liable  to  be  tried  and  canvicted  for  larceny 
and  embezzlement  as  if  he  were  not  a 
partner,  but  it  does  not  extend  to  other 
persons  or  cases. 

rWiLLKs,  J. — The  words  are  "every 
sncb  person,"  and  not  every  person. 
There  is  no  new  species  of  offence  created. 
The  object  is  to  bring  certain  persona 
within  the  operation  of  the  criminal  law. 

(8)  Imw  TinM  494.  April  2S,  1810, 
Xsw  Sbbus,  39. — Mao.  Cas. 


It  is  not  inieaded  to  eretrta  a  vmr  tpmat 
of  receiving.'} 

The  24  &  2S  Viet.  e.  96.  s.  91,  ap. 
plies  to  the  receiving  of  property  stolen, 
Ac.,  the  stealing,  &c.,  of  whi^  shall 
amount  to  a  felony  either  at  oommcm  law 
or  by  virtue  of  that  Act.  At  the  time  of 
that  Act  snoh  a  fraud  as  this  on  a  partner 
was  not  a  felony  either  at  oommon  law 
or  by  that  Act.  Penal  statutes  must  be 
construed  strictly,  and  not  so  as  to  extend 
them  beyond  the  words  of  the  enactment 
or  to  offences  not  in  existence  at  the  time 
of  the  passing  of  the  Act — Dwarris  on 
Stat.  p.  634,  Bex  v.  Handy  (4). 

[Btles,  J. — In  the  2nd  section  of  the 
81  <fe  »2  Vict.  c.  116,  where  the  18  A  19 
Vict.  o.  126,  is  extended  to  embezBlemest, 
it  is  provided  thai  "the  said  Act  shall 
hencetorth  be  read  as  if  the  said  offence 
of  embezzlement  had  been  included 
therein."  Those  words  are  not  used  in 
the  first  section.^ 

MtMok.  P.O.  bk.  1.  0.  7.  ss.  5,  6.  was 
also  referred  to. 

Oamphell  Foster  for  the  prosecution. — 
The  efifbct  <rf  the  81  &  82  Vict.  o.  116. 
8.  1,  was  to  make  the  oSence  of  Martin  a 
lM«eny.  Larceny  was  an  offence  at 
oommon  law  known  at  the  time  of  the 
passing  of  the  24  A  25  Vict.  c.  96.  s.  91. 
Again,  Martin  having  been  made  liable  to 
be  convicted  of  larceny  by  the  31  &  32 
Vict.  a.  116,  was  guilty  of  larceny  as  a 
bailee  under  24  A;  25  Vict.  e.  96.  s.  3,  and 
therefore  was  guilty  of  (m  offence  against 
that  Act.  He  was  also  liable  to  be  con* 
victed  of  stealing  in  a  dwelling-house, 
under  24  A;  25  Vict.  c.  96.  s.  60. 

Owr.  adv.  mUt. 

The  following  judgment  was  now  (on 
June  4)  delivered  by — 

BoviLL,  C.J. — The  prisoner  was  con* 
victed  for  feloniously  receiving  stolen 
goods,  knowing  them  to  have  been  stolen 
contra  formam,  ttaitiH.  There  was  no  count 
charging  the  prisoner  as  accessory  either 
before  or  after  the  fact.  The  statement 
of  &cte  shews  evidence  of  a  receipt  of 
goods  stolen  by  one  partner  of  the  firm, 
with  knowledge  of  thor  being  so 
stolen.  It  ftirther  states  &cts  which 
might  perhaps  have  been  relied  upon  to 

.(«)  6  Term  Sep.  888. 
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sustain  a  cluu?ge  of  being  simple  acceesdiy 
to  the  felony,  if  the  indictment  had  con- 
tained a  count  to  that  effect.  We  most, 
however,  deal  with  the  only  question 
raised,  viz.,  whether  the  conviction  upon 
the  special  charge  of  feloniously  receiving 
stolen  goods  can  be  sustained.  The  Qlst 
section  of  24  and  26  Vict.  c.  96,  creates 
the  felony  charged  in  these  terms  "  whoso- 
ever shiJl  receive  any  chattel,  Ac.,  the 
stealing,  &c.,  whereof  shall  amount  to  a 
felony  either  at  common  law  or  by  virtue 
of  this  Act,  knowing  the  same  to  have 
been  feloniously  stolen,  &c.,  shall  be  guilty 
of  felony,  and  may  be  indicted  and  con- 
victed eitiier  as  an  accessory  after  the  fact 
or  for  a  substantive  felony,  and  shall  be 
liable,  at  the  discretion  of  the  Court,"  to  a 
maximum  sentence  of  14  years'  penal 
servitude. 

At  the  time  that  Act  (24  <k  25  Vict. 
0.  96)  was  passed,  theft  by  a  partner  of 
the  goods  of  his  firm  did  not  &1I  within 
the  criminal  law  either  common  or  statu- 
tory. This  defect  was  supplied  by  31  A 
32  Vict.  0.  116,  which,  after  reciting  that 
it  is  expedient  to  provide  for  the  better 
security  of  the  property  of  copartnership 
and  other  joint  beneficial  owners  against 
offenoee  by  part  owners  thereof  and  further 
to  amend  the  law  as  to  embezzlement, 
proceeds  to  enact  by  the  first  section  that 
if  a  partner,  or  one  of  two  or  more  bene- 
ficial owners,  shall  steal,  «fcc.,  any  property 
of  such  copartnership  or  such  joint  bene- 
ficial owners,  every  such  person  shall  be 
liable  to  be  dealt  with,  tried,  convicted, 
and  punished  for  the  same  as  if  such 
person  had  not  been  or  was  not  a  member 
of  such  copartnership,  or  one  of  such 
beneficial  owners.  This  enactment  is 
therefore  limited  in  words  to  the  firaudu- 
lent  partner,  and  does  not  directly  extend 
to  third  persons  who  deal  with  the  pro- 
perty, though  in  collusion  with  such 
partner.  In  order  to  reach  such  person, 
either  the  law  as  to  accessories  must  be 
resorted  to  or  it  must  be  shewn  that  the 
24  &  25  Vict.  c.  96.  s.  91,  is  extended  by 
implication  to  be  read  as  incorporated  in 
the  31  &  32  Vict.  c.  116. 

As  to  the  law  of  accessories  we  do  not 
suggest  any  doubt  that  if  a  statute  creates 
'a  felony  or  misdemeanour,  it  by  implication 
forbids  counselling,  aiding,  or  abetting  the 


offence.  This  is  now  provided  for  in  lan- 
guage strongly  contrasting  with  that  of 
the  24  A  25  Vict.  c.  96.  s.  91,  as  to  felony, 
by  24  A  25  Vict.  c.  94,  s.  1,  that,  "  whoso- 
ever  shall  become  an  accessory  before  the 
&ct  to  any  felony,  whether  the  same  be  a 
felony  at  common  law  or  by  virtue  of  any 
Act  passed,  or  to  be  passed,  may  be  indicted, 
tried,  convicted,  and  punished  in  all  re- 
spects as  if  he  were  a  principal  felon." 
The  case  of  accessories  after  the,  fact  is 
provided  for  in  like  prospective  terms  by 
section  3.  Also  as  to  nusdemeanours  by 
section  8:  "Whosoever  shall  aid,  abet, 
counsel,  or  procure  the  commission  of  any 
misdemeanour,  whether  the  same  be  a  mis- 
demeanour at  common  law  or  by  any  Act 
passed,  or  to  be  passed,  shall  be  liable  to  be 
tried,  Soo.,  as  a  principal  offender."  And 
apart  &om  these  enactments  the  common 
law  would  have  supplied  a  remedy,  though 
without  the  statutory  facilities  of  proce- 
dure. As  abready  pointed  out,  however, 
the  conviction  of  the  prisoner  is  not  as  of 
a  simple  accessory,  whether  before  or  aft»r 
the  fisict,  and  it  cannot  be  sustained  upon 
that  footing. 

The  question,  therefore,  depends  upon 
whether  the  24  A  25  Vict.  c.  96.  s.  91,  is 
extended  by  inference  or  implication  to 
the  present  case.  If  not,  the  conviction 
was  wrong,  because  at  the  common  law 
receivers  of  stolen  goods,  unless  they  like- 
wise received  and  harboured  the  thie^ 
were  guilty  of  a  bare  misdemeanour  for 
which  they  were  liable  to  fine  and  impri- 
sonment (Foster's  Grown  Law,  p.  373),  and 
there  could  not  be  a  conviction  for  a  mis- 
demeanour upon  the  present  indictment 
for  felony. 

The  subject  of  extending  statutes  by  in- 
ference to  include  cases  not  originally  con- 
templated is  one  which  has  given  rise  to 
several  decisions,  the  leading  characteristic 
of  which  is  that  the  earlier  statute  deals 
with  a  genus,  within  which  a  new  species 
is  brought  by  a  subsequent  Act.  Thus, 
chases  in  action  were  not  originally  within 
13  £liz.  c.  5,  against  fiaudulent  convey- 
ances, that  statute  being  applicable  only 
to  property  which  could  be  taken  in  exe- 
cution, Sims  V.  Thomas  (5)  ;  but  as  to 
chases  in  action  made  subject  to  execution 

'    (5)  12  Ad.  &  £.  536 ;  8.  c.  9  Lav  J.  Rep.  (ma) 
03.  389. 
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hjl  &  2  Vict.  c.  110,  tliere  can  be  no 
doubt  th^  by  the  conjoint  operation  of 
that  Act  and  the  13  Eliz.  c.  5,  snch  choset 
in  action  having  become  by  new  enact* 
ment  a  species  of  the  genns  property  sub- 
ject to  execution,  did,  without  any  express 
enactment  to  that  effect  in  the  lat^  statute, 
become  subject  to  the  operation  of  the 
former  Act— ^orctttt  v.  Dodd  (6),  Barrack 
T.  McGuOoch  (7).  So  that  if  the  24>  &  25 
Vict.  c.  96.  8. 91,  is  to  be  read  as  a  general 
enactment  that  for  the  future  any  person, 
receiving  goods  stolen  with  a  guilty  know- 
ledge that  they  were  stolen,  should  be 
liable  to  be  indicted  for  felony  as  a  receiver, 
the  subsequent  statute  having  introduced  a 
new  species  of  larceny,  it  might  have  been 
contended  that  the  general  provision  as  to 
receiving  in  the  former  statute  was  by 
inference  extended  to  the  new  species  of 
larceny.  There  are,  however,  several  diffi- 
culties in  the  way  of  arriving  at  that 
result  upon  the  construction  of  24  A;  25 
Vict.  c.  96 — ^first,  the  express  words  o£ 
section  91,  "  either  at  common  law  or  by 
virtue  of  this  Act " ;  secondly,  the  &ct 
that  the  statute  in  pari  materia  as  to 
accessories  does  expressly  refer  to  acts  "  to 
b^  passed  "  ;  thirdly,  the  character  of  the 
extending  enactment,  31  &  32  Vict.  c.  116, 
which  deals  not  so  much  with  property  or 
acts  of  a  particular  species  as  with  a  class 
of  persons  whom  it  specifies,  and  against 
whom  only  it  is  in  terms  directed,  namely, 
partners  and  part  owners,  and  that  the 
effect  is  to  create  a  new  class  of  offenders ; 
fourthly,  the  rule  peculiarly  applicable  to 
tile  elaborate  criminal  l^islation  of  which 
the  statutes  under  consideration  form  a 
part  against  extending  penal  enactments 
by  construction.  This  latter  rule  may  be 
illustrated  by  reference  to  the  statute  31 
Eliz.  c.  12. 8.  5,  which  took  away  benefit  of 
clergy  from  an  accessory  in  horse  stealing ; 
upon  which  it  was  held  that  the  enactment 
extended  only  to  such  persons  as  were  in 
judgment  of  law  accessories  at  the  time 
tiie  act  was  made,  namely,  accessories  at 
common  law,  and  not  to  such  as  are  made 
accessories  by  subsequent  statutes ;  and 
tiierefbre  a  person  knowingly  receiving  a 
stolen  horse,  though  made  an  accessory 

(6)  1  Cr.  &  Ph.  100 ;   a.  c  10  Law  J.  Bep. 
(ka)  Chanc  296. 

(7)  26  Law  J.  Be£.  (n3.)  Chase.  105. 


by  subsequent  statutes,  was  held  not  to  be 
ousted  of  the  benefit  of  clergy  by  the  sta- 
tute of  Elizabeth  {Foster,  p.  372). 

Upon  these  grounds  we  think  that  the 
statute  24  (k  26  Vict.  c.  96.  s.  91,  cannot 
be  extended  by  construction  so  as  to  in- 
clude a  receiver  of  property  stolen  by  a 
partner,  so  as  to  make  such  receiver  liable 
m  the  discretion  of  the  Court  to  the 
graver  punishment  of  fourteen  years'  penal 
servitude  thereby  imposed ;  as  the  prisoner 
would  be  if  this  conviction  were  sustained, 
a  circumstance  which  makes  the  authority 
cited  from  Foster  especially  applicable. 

The  conviction  must  therefore  bo 
quashed. 

Ooneietion  quashed. 

Attorneys — ^WilliamBon,  Hull  &  Co.,  for  prosecu- 
tion. 


[CEOWN  CASE  EESEBVED.] 


.} 


SEOINA  V.  BUTTLE.* 


1870, 

June  4,  _ 

Petjtiry  —  Evidence  —  Corrupt  Praeticea 
Prevention  Acts— 26  Viet.  e.  29.  s.  7 — Pro-. 
tecHon  of  Witness. 

By  the  26  Viet.  e.  29.  s.  7,  no  person 
called  before  Oommissioners  of  inquiry  under 
the  Corrupt  Practices  Prevention  Acts  shaU 
he  excused  from  answering  any  question  re- 
lative to  any  corrupt  practices  at  the  elec- 
tion under  inquiry  on  the  ground  that  the 
answer  may  tend  to  criminate  himself;  and 
if  any  information,  ifc,  should  be  at  any 
time  tlwreafter  pending  in  any  Cowri  against 
such  witness  for  any  offence  under  the  Cor- 
rupt Practices  Prevention  Acts,  com/milted 
by  him  previously  to  the  time  of  giving  hi* 
evidence,  the  Court  should,  on  production 
of  a  certificaie  gvnen  to  him  by  the  Com- 
missioners, stay  the  proceedings  in  such  in- 
formation, ^c,  and  may  award  the  witness 
his  coats.  "  Provided  that  no  statement 
made  by  any  person,  in  answer  to  any  ques- 
tion put  by  or  before  such  election  commit- 
tee or  Commissioners,  shall,  except  in  cases 
of  indictments  for  perjury,  be  admissible  in 
evidence  in  any  proceeding,  criminal  or 
eimil."  A  witness  before  such  a  Commis- 
sion of  inquiry  was,  after  giving  his  evi- 
dence before  it,  indicted  for  perjury  com- 

•  Coram  Kelly,  C.B.,  Martin,   B.,  Blackburn, 
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mttted  be/ore  a  judge,  o»  the  tried  of  an 
election  petition  in  respect  of  the  same  elec' 
lion  with  reference  to  which  he  was  eszo- 
mined  before  the  Oommieaioners.  State- 
ments made  by  such  witness,  in  answer 
to  questions  put  by  the  Convmistioners  relcu- 
tive  to  corrupt  practices  at  such  dection, 
were  given  in  evidence  against  him  to  prove 
the  indictment  for  perjury  i — Held,  that  the 
exception  in  the  proviso  to  26  Viet.  e.  29. 
a.  7,  as  to  cases  of  indictments  for  perjury, 
must  be  considered  to  mean  perjury  com' 
mitted  in  answers  to  questions  put  by  the 
Oommissioners  oti  the  inquiry,  and  not  to 
perjury  generally,  and  therefore  that  the 
above  evidence  was  not  admissible. 

Case  reserved  by  Kbllt,  C.B. 

The  prisoner  was  indicted  at  the  last 
assizes  fbr  the  county  of  Somerset  for 
perjury  alleged  to  have  been  committed 
at  the  trial  of  an  election  petition  in  re- 
spect of  the  borough  of  Bndgewater,  be- 
fore Mr.  Justice  Blackburn. 

The  perjury  assigned  was  "  that  he 
had  not  received  money  for  his  vote," 
and  "  that  he  had  not  received  ten  pounds 
for  his  vote." 

Evidence  was  giv^i  of  his  having  been 
seen  in  a  passage,  and  at  the  door  of  a 
room  in  which  money  was  given  to  seve- 
ral voters  for  their  votes  by  a  person 
named  Allan.  And  it  is  possible  that  with 
this  evidence,  though  it  was  by  no  means 
conclusive,  a  conviction  might  have  been 
obtained.  But  the  counsel  for  the  prose- 
cution then  proceeded  to  prove  that  npon 
a  Commission  to  inquire  into  the  existence 
of  corrupt  practices  at  the  election  in  ques- 
tion before  certain  Commissioners  the  pri- 
soner was  examined  as  a  witness  upon 
oath,  and  admitted  upon  such  examina* 
tion  that  he  had  received  ten  pounds  for 
his  vote<at  the  election  in  question,  and  he 
further  admitted  in  express  terms  that  he 
had  sworn  falsely  upon  the  trial  of  the 
election  petition  be&re  Mjr,  Justice  Blaok< 
burn. 

It  was  contended  by  the  oonnael  fat  tha 
prisoner  that  this  evidence  was  not  ad'. 
missible,  and  Uiat  the  exception  in  rela* 
tion  to  penury  in  the  26  Vict.  o.  29.  s.  7, 
applied  only  to  perjury  oonunitted  before 
the  Commissioners  under  the  Commission, 
and  sot  to  peigory  committed  upon  tbtt 


trial  of  the  election  petition,  the  jadg- 
ment  or  report  upon  which  petition  had  ' 
led  to  the  Commission  of  inquiiy.  Inas- 
much as  it  was  clear  that  the  prisoner  had 
been  compelled  under  peril  of  commit- 
ment and  imprisonment  to  give  evidence 
before  the  Commissioners,  and  ooase- 
qnently,  that  the  evidence  whidi  he  bo 
gave,  and  which  was  perfectly  true,  was 
obtained  from  him  by  compulsion,  if  it 
could  be  used  in  evidence  against  him  on 
a  criminal  charge,  the  rule  of  law  that  no 
man  is  bound  to  criminate  himself  wonld 
be  at  once  nullified  and  defeated. 

I  therefore  thought  it  right  to  reserve 
the  point  whether  such  evidence  was  ad- 
missible for  the  consideration  of  the  Conii 
of  Appeal.  If  inadmissible,  the  verdict  of 
gniliy  is  to  be  set  aside,  and  a  verdict  of 
acquittal  entered. 

Saunders  for  the  prisOBer. — The  state. 
ments  made  by  the  prisoner  before  the 
Commission  of  inqoiiy  were  inadmissible 
in  evidence  against  him.  The  protection 
{forded  by  the  proviso  to  the  26  Vict.  c. 
29.  s.  7  (1),  woold  have  been  general  bat 

(1)  By  26  Vict.  c.  29.  s.  7,  "No  poraon  who  ii 
called  as  a  witness  before  any  election  committM, 
or  any  Commissioners  appointed  in  pursuance  bi 
the  Act,  16  &  16  Viet.  c.  67,  shall  be  ezcnsed  fromi 
answering  any  question  relating  to  any  eompt 
practice  at,  or  coimeeted  with,  any  election  forming 
the  subject  of  inquiry  by  such  committee  or  Com- 
missioners, on  the  ground  that  the  answer  thereto 
may  criminate  or  tend  to  criminate  himself :  Pro- 
vided always,  that  where  any  witness  shall  answer 
every  question  relating  to  the  matter  aforesaid, 
which  he  shall  be  required  by  such  committee  ot 
Commissioners  (as  the  case  may  be)  to  answer,  and 
the  answer  to  which  may  criminate  or  tend  to  crimi- 
nate him,  he  shall  be  entitled  to  receive  from  the 
committee  under  the  hand  of  their  clerk,  or  irom 
the  Commissioners  under  their  hands  (as  the  case 
may  be),  a  certificate  stating  that  such  witness 
was,  upon  his  examination,  required  by  the  said 
committee  or  Commissioners  to  answer  questions 
or  question  relating  to  the  matters  aforesaid,  the 
answers  or  answer  to  which  criminated  or  tended 
to  crimiBata  him,  and  had  answered  all  aneh  ques- 
tions or  queeticu ;  and  if  such  infomatioD,  iitdiot- 
ment,  or  action  be  at  any  time  thereafter  pending 
in  any  Court  against  snch  witness  for  any  offence 
under  the  Corrupt  Practices  Prevention  Acts,  or  for 
whieh  he  might  have  been  prosecuted  against  under 
tach  acta  eonmiitted  by  him  previoasly  to  the  time 
of  hia  giving  his  evidence,  and  at  or  u  relation  ta 
the  election  concerning  or  in  relation  to  which  the 
witness  may  have  b«en  so  examined,  the  Comt 
shall,  on  production  and  proof  of  snch  certificate, 
stay  the  pMceediags  in  such  iMt-anationed  inibr- 
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ioriiie«9tMptioii,irluaIiis,"ezoeprtiiioa8M 
of  indiotaiMite  for  perjury. ' '  ThiamustbA 
nadiriUiaTiewtocaRyoatthe  intentaon 
of  the  Act  which  was  to  obtain  the  fdllest 
infomuUion  on  the  mqniij  by  Conunission. 
That  object  was  to  ascertain  the  extent  of 
corraptaon  in  the  borough,  and  therefore 
the  fnllest  protection  was  given  so  long  as 
the  witness  told  the  tmth  before  them,  and 
it  was  only  in  a  case  of  perjury  before  them 
that  his  protection  was  given.  There- 
fore the  protection  must  be  confined  to 
peijuiy  before  the  Commissioners,  and  his 
statements  only  in  such  case  are  admissi- 
ble against  him,  and  not  made  admissible 
to  prove  that  at  another  time  he  may  have 
stated  what  waa  not  true. 

Poole  for  the  prosecution. — The  excep- 
tion to  this  proviso  was  intended  by  the 
l^islature  to  have  tiie  wider  signification 
so  as  to  extend  to  perjury  committed  on 
any  occasion  whatsoever.  They  did  not  in- 
tend to  confine  the  exception  to  perjury 
committed  in  answers  before  the  Gommis- 
sioners.  When  the  legislature  so  intended 
they  knew  how  to  express  themselves,  and 
in  the  15  &  16  Yict>  c.  57.  s.  8,  which  is 
ttt  fori  materia,  the  proviso  is  that  "  no 
gt^ement  made  by  any  person  in  answer 
to  any  qoestion  put  by  such  ComTniwrioner 
shall,  except  in  cases  of  indictment  for 
perjuTT  eommUted  in  such  wngwen,  be  ad- 
missible in  evidence  in  any  proceeding, 
civil  or  criminaL"  This  statute  is  referred 
to  in  section  7  of  26  Vict.  o.  29,  and  must 
have  been  present  to  the  mind  of  those 
who  firamed  the  latter  Act,  and  as  the 
words  have  been  altered,  it  must  have 
been  intended  that  the  meaning  is  altered 
in  accordance  with  them.  The  object  of 
the  change  of  language  may  have  been  to 
strengthen  the  Imids  of  the  judge  who 
tried  the  election  petition,  by  leaving  the 
liability  to  punishment  of  perjniy  to  attach 
to  parscms  who  committed  perjnry  before 
him. 

mfttion,  indictment,  or  aetioD,  and  may,  at  ito  dit- 
entioD,  award  to  (uck  witnau  sueh  ooBta  oa  ha 
may  bay*  baen  put  to  in  anch  informatioii,  indict* 
mant,  or  action :  ProTidad  that  so  statameat  nuula 
by  a^y  peiaon  in  answer  to  any  qoaetion  pat  by  ot 
before  auch  alectiini  committee  or  Commiisionan 
■iiall,azoept  in  caaea  of  indictmeola  for  pegniy,  be 
adniaiibla  in  aridaBoe  in  any  proceeding,  citU  at 
camaaL" 


[BiACKBCBH,  J. — Instead  of  the  object 
bemg  to  give  complete  immunity,  it  may 
have  been  merely  to  exclude  his  own  state- 
ments as  evidence  against  him. — Mabtui, 
B. —  Does  not  the  maxim  nemo  teneiur 
teiptum  aceusare  apply  here  ?  The  common 
law  without  the  aid  of  this  proviso  would 
be  a  sufficient  protection.] 

No.  In  the  absence  of  such  a  proviso 
there  would  be  no  protection — Begina  ▼. 
Beott  (2),  Begina  v.  Skeen  (3). 

EIbllt,  C.B. — I  am  of  opinion  that  this 
verdict  should  be  set  aside.  Let  ns  in- 
quire what  was  the  spirit  said  meaning  of 
this  Act  of  Parliament.  It  enables  cer- 
tain Commissioners  to  put  questions  to  in- 
dividuals touching  matters  of  election, 
and  in  execution  of  their  powers  they  may 
compel  witnesses  to  answer  such  ques- 
tions as  they  may  think  fit  to  put.  The 
legislature  has,  in  efiect,  said,  the  witness 
must  answer  the  questions  put,  and  com- 
pels him  to  do  so,  but  says  that  if  he 
answers,  and  that  truly,  and  in  so  doing 
exposes  himself  to  a  prosecution  for 
bribery  or  any  other  act,  the  Court  shall 
stay  the  proceedings,  and  ftirther,  any  evi- 
dence he  may  give  on  this  occasion  shall 
not  be  given  in  evidence  against  him,  but 
if  he  answer  untruly  before  them,  then  he 
shall  have  no  protection,  for  he  may  be 
indicted  for  perjttry.  To  say  that  it  was 
intended  that  a  man  should  be  compelled 
to  answer,  and  if  he  answers  truly,  and 
thereby  furnishes  evidence  against  him- 
self^ which  may  be  used  against  him, 
is  to  put  powers  in  the  hands  of  the  Com- 
missioners entirely  subversive  of  the 
maxim  of  the  Common  Law,  nemo  tenetttr 
seiptntn  aceusare,  Notonly  amiof  opinion 
that  the  above  is  the  plain  meaning  of 
the  statute,  but  had  it  been  otherwise  I 
think  the  legislature  would  have  intended 
a  grievous  wrong. 

But  it  is  said  that  in  a  statute  m 
pari  materia  the  legislature  have  used 
words  which,  if  they  had  been  introduced 
into  the  section  now  under  discussion, 
would  have  expressed  clearly  that  they 
intended  to  give  the  protection  we  think 
they  have  g^ven  without  those  words,  and 

(2)  25  Law  J.  Rep.  (».».)  M.0. 128. 
(8)  88  law  J.  B^.  (ka)  U.C.  91. 
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it  is  urged  that  the  omission  of  those  words 
was  designed,  and  with  a  view  to  remove 
the  protection  ;  but  the  iramers  of  statutes 
sometimes  do  not  sufficiently  consider 
what  the  state  of  the  law  actually  is  at 
the  time  they  are  choosing  their  langnage, 
and  as  we  think  the  words  were  not  abso- 
Intely  necessary  and  the  meaning  of  the 
section  is  sufficiently  plain  without  them, 
I  do  not  attach  weight  to  that  argument. 

Mabtin,  B. — ^We  are  asked  to  construe 
the  proviso  to  this  section,  so  as  to  say 
that  in  all  indictments  for  perjury,  state- 
ments obtained  from  witnesses  by  Com- 
missions in  iaquiries  under  the  powers  of 
this  statute,  are  to  be  admissible  against 
him.  The  maxim  of  the  Common  I«,w  is 
that  nemo  tenei\i/r  seipsum  accusare,  but 
then  the  statute  law  intervenes  and  says 
that  he  shaU  be  bound  to  give  his  evi- 
dence, but  he  shall  be  protected  from  any 
evil  consequences  resulting  therefrom  and 
arising  out  of  proceedings,  civil  or  crimi- 
nal, against  Hm.  And  I  construe  this 
enactment  to  give  efiect  to  that  intention. 

Blackburn,  J. — ^The  Common  Law  says 
that  any  person  may  refase  to  answer  any 
question  which  tends  to  criminate  him, 
but  the  legislature  here  takes  away  that 
power  or  privilege,  but  then  the  proviso 
is,  that  no  statement  made  by  any  person 
in  answer  to  any  question  put  by  or  be- 
fore such  Commissioners,  shall,  except  in 
cases  of  indictments  for  perjury,  be  ad- 
missible in  evidence  in  any  proceeding, 
criminal  or  civiL  The  enactment  of  the 
proviso  is  therefore  general,  but  out  of  it 
are  excepted  cases  of  indictments  for  per- 
jury. It  is  said  the  exception  is  also 
general.  K  so,  however,  it  would  be  con- 
trary to  the  spirit  and  scope  of  the  rest  of 
the  clause ;  and  I  think  it  'must  be  con- 
strued so  as  to  confine  it  to  indictments  for 
perjury  committed  in  respect  of  answers 
given  under  this  Act.  That  would  seem 
to  g^ve  effect  to  the  intention  of  the  Act, 
but  in  answer  to  that,  the  difference  in  the 
langnage  of  15  &  16  Vict.  o.  57.  8.  8,  is 
pointed  out.  The  present  section  appears 
to  have  been  remodelled  and  altered  in  its 
frame,  and  the  words  "  committed  in  such 
answers,"  are  left  out.  It  is  urged  that 
the  words  were  left  out  intentionally,  and 
with  a  view  to  restrict  the  immunity 
previously  ei^joyed,  but  I  do  not  think 


they  were  left  out  by  the  l^islature  with 
such  intention.  They  may  have  thought 
that  the  words  were  superfluous,  and  so 
rejected  them. 

Mellob,  J.  and  MoNTAauK  Smith,  J., 
concurred. 

Oonwietion  quashed. 

Attorneys — Torr,  Janeway,  Tagart  &  Janeiray, 
agents  for  J.  H.  B.  Canlake,  Bridgewster,  for 
prosecution ;  H.  A.  Keed,  agent  for  Beed  & 
Cook,  Bridgewatar,  for  prisoner. 


JIWJ 


tHB   QUEEN  V.   KAT.* 


[CROWN  CASE  BESERVED.] 
1870. 
April  30. 
June  4. 

Forgery  —  Warrant,  Authority,  or  Be- 
quest for  the  Payment  of  Money — BuUdmg 
Society — Receipt  of  Bepotitor — 2A  &■  25 
Via.  c.  98.  «.  24. 

A  building  society  was  in  the  hahU  of 
taking  money  on  deposit  at  interest,  and 
upon  repaying  such  deposit  required,  a  re- 
ceipt to  be  given  by  the  depositor  for  the 
amount  repaid.  The  prisoner  uias  con- 
victed of  forging  one  of  such  receipts,  uihich 
was  in  the  foUomng  form — "Received  of 
the  South  Lancashire  Building  Society  the 
sum  of  41 7i.  13«.  on  account  of  my  share. 
No.  8071,pp.,  Susey  Ambler,  William  Kay." 
Siisey  Ambler  was  the  depositor,  and  the 
prisoner  a  local  agent  of  the  society.  By  the 
custom  of  the  society  such  a  document  wot 
treated  as  am,  authority,  warrant,  or  request 

to  pay  the  deposit,  biU  not  as  an  order  : 

Held,  that  the  above  document  might  be 
described  in  the  indictment  as  a  warrant, 
authority,  or  request  for  the  payment  of 
money  by  procuration  within  the  meaning  of 
the  24  ^  25  Vict.  c.  98.  s.  24  (1). 

•  Coram  Bovill,  C.J.,  Willes,  J.,  Byles,  J., 
Hannen,  J.,  and  Cleasby,  B. 

(1)  The  24  &  25  Vict.  c.  98. 8. 24  enacts,  "Whoso- 
ever with  intent  to  defraud  shall  draw,  make,  sign, 
accept,  or  endorse  any  bill  of  exchange,  or  promis- 
sory note,  or  any  undertaking,  warrant,  order,  au- 
thority, or  request,  for  the  payment  of  money  or  for 
the  deliyeiy  or  transfer  of  goods  or  chattels,  or  of 
any  bill,  note,  or  other  security  for  money,  by  pro- 
curation or  otherwise,  for,  in  the  name,  op  on  the 
account,  of  any  other  person,  without  lawAil  an- 
thori^  or  excuse,  or  shall  offer,  utter,  dispose  of 
or  put  off,  any  such  bill,  note,  undertaking,  war* 
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Case  stated  by  a  learned  Commisraoner 
of  assize  of  the  midland  circuit. 

William  Kay  was  indicted  for  feloniously 
Tnaking  by  procniation  in  the  name  of  one 
Sosey  Ambler  a  security  for  money,  to  wit 
4171.  ISs.,  without  lawful  authority  or  ex- 
cuse, with  intent  to  defraud.  In  the  se- 
cond count  he  was  charged  as  in  first 
count,  except  that  it  was  stated  that  he 
made  the  security  without  the  lawful  au- 
thority of  the  said  Susey  Ambler;  the 
third  and  fourth  counts  were  ae  the  first 
and  second,  except  that  the  document  was 
described  as  a  " warrant ;"  the  fifth  and 
sixth  counts  were  as  the  first  and  second, 
but  the  document  was  described  as  an 
**  order  ; "  the  seventh  and  eighth  counts 
were  also  as  the  first  and  second,  but  the 
document  was  described  as  an  "  authority 
tor  the  payment  of  money ; "  the  ninth  and 
tenth  counts  were  also  as  the  first  and  se- 
cond, bat  the  document  was  described  as  a 
"request  for  the  payment  of  money."  In 
ten  other  counts  the  prisoner  was  charged 
with  feloniously  signing  by  procuration  like 
documents  as  m  me  other  counts  mutatis 
muiandis,  and  was  tried  before  me  at  the 
last  assizes  for  the  West  Riding  of  York- 
shire, at  Leeds.  The  document  forming 
the  subject  of  the  indictment  was  in  the 
following  form : — 

Thornton,  October,  1867. 

Received  of  the  South  Lancashire  Build- 
ing  Society  the  sum  of  4172.  ISs.  on  ac- 
bonnt  of  my  share,  No.  8071. 

pp.  Susey  Ambler, 
4171. 13*.  Wm.  Kay. 

The  prisoner  was  the  local  agent  at 
Thornton  of  a  society  called  "  The  South 
Lancashire  Permanent  Building  Society," 
the  head  of&ce  of  which  was  at  Manches- 
ter. The  society  carried  on  a  large  busi- 
ness, and  was  in  the  habit  of  taking  money 
on  deposit  for  fixed  periods  at  various  rates 
of  interest,  but  if  circumstances  were 
&vourable,  and  the  funds  of  the  society 

nnt,  order,  anthority,  or  request  so  drawn,  made, 
■igned,  accepted,  or  endorsed  by  procuration  or 
o^erwise,  without  lawful  authority  or  excuse,  as 
afciresaid,  shall  be  guilty  of  felony ;  and  being 
eoDTicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
form  not  exceeding  fourteen  years,  and  not  less 
ihan  three  years,  or  to  be  imprisoned  for  any  term 
aot  exceeding  two  years,  with  or  without  hard 
Uboor,  and  with  or  without  solitaiy  confinement." 


flourishing,  no  objection  was  made  to  re- 
pay money  lent  on  deposit  at  a  date  earlier 
than  that  originally  agreed  on,  if  the  de- 
positor gave  one  month's  notice  of  an  in- 
tention to  withdraw  the  whole  or  a  part 
of  a  deposit. 

Susey  Ambler  was  a  depositor  'in  the 
society,  and  in  August,  1866,  she  lent  to 
the  society,  through  the  prisoner,  460Z.  for 
two  years,  at  interest,  and  received  from 
the  prisoner  a  deposit  note  for  that  sum 
signed  by  him  as  agent.  In  August,  1868, 
the  prisoner  informed  Mrs.  Ajmbler  that 
the  sum  of  41 Z.  8«.  was  due  to  her  as  in- 
terest on  her  loan  of  460Z.  She,  however, 
told  him  that  he  was  to  pay  her  the  11.  8s. 
and  put  the  balance,  401.,  to  her  loan  ac- 
count; he  then  promised  to  do  so,  and 
obtained  from  her  the  receipt  he  had  given 
her,  and  afterwards  gave  her  an  account- 
able receipt  for  500Z.  at  interest  signed 
by  him  as  agent  for  the  society.  In  Oc- 
tober, 1867,  the  prisoner  sent  to  the  se- 
cretary of  the  society  at  Manchester  the 
document  on  which  the  indictment  was 
founded,  and  at  the  same  time  forwarded 
his  monthly  statement  of  accounts,  in 
which  he  debited  himself  amongst  other 
sums  with  750Z.  received  from  the  secre- 
tary, and  credited  himself  amongst  other 
payments  with  a  payment  to  Susey  Am- 
bler, 8071,  of  the  sum  of  4172.  13«. 

The  secretary  of  the  society  absconded 
in  1868  or  1869,  and  on  examination  of 
the  accounts  of  the  society,  a  large  deficit 
was  discovered. 

The  present  secretary,  W.  Wadsworth, 
was  called  as  a  witness  for  the  prosecution, 
and  he  proved  that  if  a  depositor  at  a 
fixed  date  wished  to  withdraw  the  whole 
or  any  part  of  his  deposit,  a  notice  of  one 
month  was  required  by  the  society's  rules, 
but  he  did  notknow  whether  or  not  that  rule 
had  not  been  frequently  dispensed  with;  he 
proved  that  it  was  the  custom  of  the  agents 
to  write  to  the  secretary  at  Manchester 
each  month,  sending  in  an  account  of  the 
probable  withdrawtds  of  money  for  which 
the  agent  had  or  ought  to  have  had  notice, 
and  that  the  secretary  thereupon  sent 
down  to  the  agent  sufficient  fonds  for 
that  purpose  ;  he  also  proved  that  in  the 
books  of  the  society  it  appeared  that  the 
sum  of  4172.  13«.  had  been  paid  in  Octo- 
ber, 1867,  to  Susey  Ambler,  and  produced 
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the  receipt  befisre  mentioned.  He  stated 
that  he  bad  carefully  searched  through 
the  documents,  bat  coidd  find  no  order  for 
the  payment  for  that  sum  signed  by  Sosey 
Ambler,  or  any  dodvuent  relating  to  that 
payment,  except  the  monthly  account  and 
the  receipt ;  nor  coold  he  find  any  letter 
from  the  agent  giving  notice  that  Sosey 
Ambler  required  a  return  of  a  portion  of 
her  deposit.  He  stated  ttiat  receipts  were 
required,  and  that  it  was  the  dntj  of  the 
agents  not  to  pay  without  receipts,  and  to 
forward  the  receipts  to  the  office  when 
the  sums  would  be  properly  entered  in 
the  books  of  the  society. 

He  also  proved  that  the  priscoier  was  a 
director  of  the  society  in  tite  years  1868 
and  1869. 

It  was  objected  on  ihe  part  c^  the  pri- 
soner that,  under  the  provisions  of  t^ 
Forgery  Consolidation  Act,  24  &  25  Viot. 
c.  98.  8.  24,  this  indictment  must  fail,  for 
that  the  document  produced  was  only  a 
receipt  for  numey  paid,  and  that  the  word 
"  receipt "  waa  not  to  be  found  in  that 
section.  And  that  it  was  clear  firomth^ 
evidence  that  the  money  was  paid  to 
the  prisoner  by  the  secretary  before 
the  receipt  was  handed  over  by  him. 
I  declined  to  stop  the  case  on  the  anthoritj 
of  The  Queeu.  v.  Bouike  (2),  The  Queien  v. 
lUidge  (3),  and  The  Queenv.  PtUbrook  (4), 
and  intimated  to  the  coonsel  for  the  pri. 
Boner  that  if  the  jury  were  of  opinion  that 
by  the  custom  of  the  sooieiy  a  document 
like  that  produced  was  treated  as  an  autho- 
rity or  request  to  pay  money,  I  was  of  opinion 
that  the  indictment  was  good.  The  counsel 
for  the  prisoner  thereupon  addressed  the 
jury,  contending  that  there  was  nothing 
proved  which  could  justify  tbem  in  saying 
that  the  society  had  ever  treated  such 
documents  as  anything  else  than  simple 
receipts  for  money  previously  paid.  I  then 
summed  up  the  case  and  told  Uie  jury  that 
if  they  were  of  opinion,  &om  the  whole  of 
the  facts  proved,  that  the  society  had  re- 
cognised such  documents  as  an  order  or 
as  am  authority  or  as  a  request  to  pay 
monev,  they  should  find  the  prisoner  guilty, 
and  tuat  tn^  might  take  into  their  con- 

(2)  2  Moo.  C.C.  126. 

(3)  1  Dm.  ao.  404 ;  R.  e.  18  Law  7.  Bep.  (k.s.) 
M.C.  179. 

(4)9Cu.4(F.S7. 


mderotion  tiia  fkot  that  in  tliia  case  no  order 
or  authority  or  request  &om  Sns^  Ambler, 
or  pretendQng  to  be  signed  by  her,  Jiad 
been  discovered  amcmgst  ihe  papers  of  the 
society.  The  jury  returned  a  verdict  of 
guilty,  saying  that  by  the  custom  of  the 
society  such  documents  were  treated  aa 
an  "  authority  to  pay,"  and  as  a  "  warrant 
to  pay,"  and  aa  a  "  request  to  pay,"  but 
not  as  an  "  order."  >  I  them  directed  a 
verdict  of  guilty  on  the  counts  wherein 
the  document  was  described  as  a  "war- 
rant," "  authority  "  or  request,"  and  dis- 
charged the  prisoner  on  good  bail  to 
surrender  and  receive  judgment  at  iha 
next  assizes  if  necessary.  And  I  have 
now  to  request  the  opinion  of  the  Justaces 
of  either  Bench,  and  the  Bartms  of  the 
Exchequer,  whether,  under  the  circum- 
stances  proved  at  the  trial,  the  document 
in  questaon  can  be  held  to  be  a  "  warrant," 
or  an  "  authority  "  or  a  "  requert  to  pay 
money." 
No  counsel  appeared. 

Our.  ado.vuU. 

Judgment  was  now  (on  June  4)  de- 
Kveredby 

BovHL,  C.J. — ^We  are  of  opinion  that 
tlie  conviction  in  this  case  was  right.  The 
jniy  found  that  documents,  such  as  that 
m  question,  were  by  the  custom  of  the 
society  treated  as  "an  authority  to  pay," 
as  a  "  warrant  to  pay,"  and  as  "  a  request 
to  pay "  money.  We  think  there  is  no 
objection  in  law  to  its  being  so  treated. 
In  Morrison's  cote  (5),  it  was  held  that  a 
pawnbroker's  ticket  might  be  treated  as  a 
warrant  for  the  delivery  of  the  goods.  In 
AUen  V.  The  Sea  Fire  and  Life  Assurance 
Company  (6),  it  was  held  that  a  credit 
note,  signed  by  the  directors  and  addressed 
to  the  cashier  of  a  company,  might  be 
declared  upon  as  a  promissory  note  of  the 
company,  and  we  think  that  the  document 
in  this  case  might  properly  be  described 
as  a  "warrant,"  an  "authority,"  or  "a 
request  to  pay  "  money,  and  that  the  con- 
yidion  nrast  be  affirmed. 

OonvietUm  affirmed. 


(6)  BeU  C.C.  158 ;  ■.  e.  28  Law  3.  Bm.  (xa) 
IJLC.  210 

(«)  9  Cora.  B.  B«p.  674  ;  i.  e.  19  Lav  J.  Bep, 
(lf.s.)  CS.  806, 
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[IN  THE  COUBT  OF  QUZBITS  BENCH.] 
rTHE    comnssiomsBs    fok   im- 

I     PBOTmO      THB      HABBOUR      OT 

1870.  J  Hxw  8H0BEHAH  (appeHotU*) 
April  30.  I  Aim  the  chubchwabdens  and 

I     0TXB8BEE8    OF    LAHdNO     (re- 

l^  ^ofidenU). 

Poor  Bate — Occupation — Port — Har- 
bour— Tidal  Biver  Piers. 

By  an  Act  of  Parliament  eertam  Cotn- 
miagumerg  (the  af)pdkmt$')  were  appointed 
for  efeeting  improvements  in  the  harbour  of 
B.  They  were  authorised  amd  required  to 
deepen  and  cleanse  the  channel  of  the  har- 
bour, and  to  make  an  arUfioial  entrance 
with  piers,  by  which  ships  might  pass 
from  the  sea  into  the  harbour.  Tolls  were 
to  be  paid  in  respect  of  such  vessels  at 
entered  the  harbour,  but  were  not  to  be  re- 
cexeed  by  the  appellants  to  the  full  amount 
authorised  by  the  Act  until  the  whole  works 
were  completed.  The  piers  were  erected, 
and  the  channel  deepened  and  cleansed, 
and  the  Commissioners  received  tolls  in  re- 
spect of  the  vessels  which  entered  the  har- 
bour. There  was  nothing  in  the  Act  to  shew 
that  they  were  to  be  considered  as  purchasers 
or  owners  of  the  land  upon  which  the  works 
were  to  be  done : — Seld^first,  as  to  the  chan- 
nel, that  the  Commissioners  had  simply  a 
power  to  make  a  right  of  passage  from  the 
sea  to  the  harbour,  and  that  they  were 
not  rateable  to  the  poor  rates  m  respect 
of  such  right  of  passage ;  secondly,  that, 
although  they  were  occupiers  of  the  land 
upon  which  the  piers  stood,  yet  thai  the 
occupation  could  not  be  taken  to  be  pi- 
haneed  in  value  by  the  revenue  derived  fiom 
the  tolls,  inasmuch  as  an  occupier  of  the 
piers  would  get  no  part  of  the  tolls,  or  derive 
any  benefit  from  the  harbour,  and  there- 
fore thai  the  appellants  were  not  liahle  to  be 
rated  to  the  poor  rates,  the  piers  themselves 
being  worth  nothing. 

Case  stated  by  order  of  a  jndge  and  by 
oonsent,  Bubebintjally  as  follows : — 

The  appellante  are  the  Commissioners 
for  carrying  into  exeoation  an  Act  of  Par- 
liament, namely,  56  Geo.  3.  c.  81,  entitled, 
"  An  Act  for  the  more  efrectnaj  security 
and  improvement  of  the  harboiu*  of  New 
Shoreham,  in  the  ooanfy  of  Sossez," 
passed  in  1816. 

Niw  SxBRS,  39. — Mao.  Cas. 


The  respondents  are  the  parish  offioers 
of  Lancing,  in  the  connty  of  Sussex. 

The  respondents  made  a  poor  rate  for 
tiie  parish  of  Lancing  dated  the  10th  of 
September,  1868,  in  which  they  charged  the 
appeUants  as  "  occapiers  "  and  "  owners  " 
of  New  Shoreham  harbour,  works,  tolls, 
and  dues,  on  a  gross  estimated  rental  of 
4,5002.  and  a  rateable  yalue  of  4,000!., 
and  the  sum  of  100{.  as  a  rate  of  &d.  in 
the  pound. 

Against  this  rate  the  appellants  gave 
notice  of  appeal,  and  the  following  are  the 
only  gronncb  of  appeal  necessary  to  be 
stated  for  the  purposes  of  this  case,  viz., — 

That  the  Commissioners  are  not  the 
occupiers  of  the  harbour,  works,  or  other 
tenements  in  respect  whereof  they  are  in 
the  rate  or  assessment  rated. 

That  the  harbonr,  works,  tenements, 
tolls,  and  dues  respectively  are  not  rateable 
to  the  relief  of  the  poor  of  the  parish. 

That  the  Commissioners  are  not  rate- 
able to  the  relief  of  the  poor  in  respect  of 
the  harbour,  works,  tenements,  tolls,  and 
dues  respectively. 

The  appeal  IumI  been  dnly  entered  and 
respited  by  consent,  and  it  was  admitted 
that  the  rate  was  duly  signed  and  pub- 
lished, and  that  all  formal  notices  on  both 
sides  had  been  duly  given. 

1.  By  an  Act  of  83  Geo.  2.  c.  35  passed 
in  1759,  certain  Commissioners  were  ap- 
pointed to  make  a  new  cat  through  the 
sea-beach  opposite  the  village  called' 
Kingston-by-Sea,  about  a  mile  to  the  east- 
ward of  the  town  of  New  Shoreham,  and 
to  erect  a  pier  or  piers,  and  to  do  such 
other  works  as  should  be  necessary  in  order 
to  make  and  maintain  a  new  and  more 
commodious  entrance  into  the  harbonr. 

2.  The  various  works  authorised  by  the. 
Act  were  made  and  executed  by  the  Com- 
missioners, and  by  section  2,  the  right  and 
property  of  all  and  every  the  piers  and 
all  other  works  executed  ra  pursuance  of 
the  Act,  and  the  property  of  the  ground 
■whereon  snch  piers  and  works  were  erected, 
as  well  as  all  such  right  and  property  as 
t^en  belonged  and  appertained  to  the  har- 
bour of  New  Shoreham,  were  thereby 
vested  in  the  Commissioners. 

3.  By  an  Act  of  29  Geo.  3.  c.  21,  passed 
in  1789,  for  the  purpose  of  reducing  the 
tolls,  anthorised  by  the  Act  of   1759,  it 
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was  amongst  other  things  recited  (as  the 
fact  was)  that  for  the  purposes  of  the  Act 
of  1759,  piers  had  been  erected,  and  a 
new  cat  made,  bat  that  &om  varioas 
causes  the  channel  took  a  different  direc- 
tion and  then  ran  into  the  sea,  near  half 
a  mile  to  the  eastward  of  the  place  where 
the  piers  were  erected ;  and  that  the  piers 
had  been  washed  away,  and  no  other  works 
had  since  been  ereoteid,  bat  that  the  har- 
bour was  then  in  as  good  a  state  as  it  had 
nsual^  been  for  many  years  past. 

4.  The  new  channel  refeired  to  in  the 
Act  of  1789,  as  near  half  a  mile  to  the 
eastward  of  the  original  cut  anthorised 
by  the  Act  of  1759,  afterwards,  from 
▼ariouB  causes,  became  stopped  up,  and 
in  1816,  the  channel  or  entrance  to  the 
harbour  was  about  a  mile  to  the  east  of 
the  new  entrance,  made  under  the  autho- 
rily  of  the  Act  of  that  year,  hereinafter 
set  forth,  being  the  Shoreham  Harbour 
Act,  now  in  force,  and  by  which  the  ap- 
pellants are  constituted  commissioners  to 
carry  the  same  into  execution. 

5.  By  the  Act  of  1816,  section  17,  the 
commissioners  are  authorised  to  sue  and 
be  sued  in  the  name  of  their  clerk  or 
treasurer  for  the  time  being. 

6.  By  section  26  of  the  Act  of  1816, 
the  right  and  property  of  all  the  wharves, 
quays  and  buildings,  and  of  all  timber, 
iron  work,  wood  and  stone,  and  other 
materials  there,  belonging  to  the  commis- 
sioners under  the  herein  recited  Acts  or 
either  of  them,  or  to  be  purchased  for  any 
of  the  purposes  of  the  present  Act,  and 
the  property  of  all  and  every  the  works 
erected  in  and  about  the  harbour,  in  pur- 
suance of  such  Acts,  or  of  the  present 
Act,  are  vested  in  the  commissioners  for 
the  time  being. 

7.  By  section  27  of  the  Act  of  1816  the 
limits  of  the  harbour  are  defined  as  ex- 
tending from  Old  Shoreham  Bridge  to  the 
Wish,  and  160  yards  on  the  west  side  of 
the  then  intended  (and  since  constructed) 
western  pier,  and  160  yards  on  the  east 
side  of  the  then  intended  (and  since  con- 
structed) eastern  pier,  and  extend  to  the 
flow  of  the  high  water  and  spring  tides 
on  the  north  and  soath  sides  of  the 
harbour  from  the  Wish  to  Old  Shoreham 
Bridge  (save  and  except  the  marshes  or 
waste  lands  lying  on  either  side  of  the 


harbour,  between  the  west  end  of  the 
town  of  New  Shoreham  and  Old  Shore- 
ham Bridge),  and  by  the  same  section 
the  commissioners  are  authorised  and 
required  to  deepen,  cleanse,  scour  and 
enlarge  the  channel  of  the  harbour  within 
the  Umits  (which  they  did)  and  to  make  a 
new  pier  or  piers,  with  the  necessary 
wharfing,  to  confine  the  channel  opposite 
to  and  near  the  then  intended  (and  since 
constructed)  entrance  into  the  harbonr, 
which  they  were  thereby  required  to  open, 
and  from  time  to  time  to  amend  or  im- 
prove as  they  might  see  expedient,  and 
also  to  make  the  necessary  dams,  sluices, 
platforms  and  other  works  in  the  eastern 
division  of  the  harbour  for  the  purpose 
of  sluicing  it,  and  also  sack  works  as 
shoold  be  found  requisite  to  accelerate 
the  closing  up  of  the  then  entrance  of  the 
harbour,  and  likewise  to  construct  a 
dredge  boat  for  removing  shoals  within 
the  limits,  and  to  construct  lighthouses, 
storehouses,  storeyards  and  other  build- 
ings, and  to  make  and  effect  such  other 
works  within  the  limits  as  should  be 
necessaiy  for  improving  and  preserving 
the  navigation  of  the  harbour,  and  the 
use  thereof  by  the  persons  trading  thereto, 
and  to  effect  varioas  other  works  as  in 
the  section  expressed  (1). 

9.  The  limits  of  the  port  of  New  Shore- 
ham are  much  larger  than  the  limits  of 
the  harbour,  and  extend  to  the  parish  of 
Rottingdean  on  the  east,  and  the  parish 
of  Heme  on  the  west,  and  comprise  a  sea 
frt>ntage  of  about  16  miles. 

10.  By  section  55  of  the  Act  of  1816, 

(1)  The  Bsction  alio  gave  powen  to  "get,  dig, 
take  and  carry  away  soil,  sand,  clay,  stones,  rock, 
gravel  and  other  materials  proper,  requisite  and 
convenient  for  making,  carrying  on,  altering  and 
continuing  the  said  works  and  undertakings,  in  or 
from  any  gronnd  of  any  person  or  persons,  or  any 
waste  lands  adjoining,  or  lying  contignous  to  the 
said  harbour,  within  the  limits  aforesaid  (not  then 
being  the  ground  whereon  any  hoxise  stands,  nor 
having  been  for  the  space  of  twelve  calendar  months 
then  next  immediately  preceding,  an  orchard,  plea- 
sure ground  or  planted  walk,  or  avenue  to  a  house, 
and  except  as  hereinbefore  mentioned),  and  also  to 
do  and  perform  all  other  works,  matters  and  things 
which  shall  be  necessary  or  proper  for  rendering 
the  said  harbour  safe  and  commodious,  and  for 
executing  the  purposes  of  this  Act ;  they,  the  said 
commissioners,  and  the  other  persons  hereby  em- 
powered to  perform  the  said  works  and  things, 
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tad  hj  other  eections,  the  oommiasioners 
are  authorised  to  purchase  land  for  the 
purpose  of  improving  the  harbour,  but 
these  powers  have  never  been  exercised, 
nor  has  any  purchase  of  land  or  heredita* 
ments  been  made  by  the  commiBsionera 
except  a  way  in  the  parish  of  Kingston- 
by-Sea  to  the  lighthouse,  for  the  purchase 
of  which  51.  was  paid. 

11.  Section  78  provides  for  the  sub- 
scription and  appUcation  of  40,000Z.,  and 
for  the  annual  dividing  among  subscribers 
of  the  money  remaining  in  tiie  hands  of 
the  commissioners,  together  with  rates 
and  daties  to  be  received  in  each  year. 

13.  Section  83  of  the  Act  of  1816 
enacts  that  from  and  after  the  whole  of 
the  piers,  dams,  sluices  and  other  works 
thereby  authorised  to  be  made,  should  be 
made  and  completed,  there  should  be  paid 
by  every  person  who  should  lade  or  un- 
lade, or  import  or  export  any  grain,  seeds, 
goods,  wares,  merchandises,  baggage, 
parcel,  or  other  article,  matter  or  Uiing 
whatsoever,  within  the  limits  of  the  port 
of  New  Shoreham,  the  several  rates  and 
daties  contained  and  set  forth  in  sche- 
dule B.  annexed  to  the  Act ;  and  sect.  84 
empowers  the  commissioners  to  fix  reason- 
able rates  upon  the  lading,  unlading,  im- 
porting, or  exporting  of  any  article  not 
ennnmerated  in  such  schedule. 

14.  Section  85  of  the  Act  of  1816  pro- 
vides that  until  all  the  works  are  com- 
pleted, only  one  quarter  of  the  rates  and 
duties  shall  be  paid  subject  to  the  provision 
made  by  section  86,  viz.,  that  as  soon  as 
the  works  are  so  &r  completed,  that  ves- 
sels of  200  tons  may  pass  and  repass  in 
safety,  between  the  piers  to  be  made  in 
pursuance  of  the  Act,  at  high  water ;  then 
and  thenceforth  one  half  of  the  rates  and 
duties  should  be  payable. 

23.  By  the  lOlst  section  of  the  Act  of 
1816,  the  commissioners  are  required  to 
hoist  and  take  down  a  flag  on  the  light- 
doing  sa  little  damage  as  may  be  to  and  upon  the 
premises,  and  giving  or  tendering  such  satis&ction 
to  the  owners  and  occupiers,  or  any  persons 
iaterected  in  any  lands,  tenements  or  heredita- 
ments respectively,  for  any  damage  that  may 
happen  or  be  occasioned  to  such  lands,  tenements 
or  hereditaments  as  the  said  commissioners  shall 
for  that  purpose  order,  odjndge,  direct  or  appoint, 
.according  to  the  tenour  and  true  meaning  of  this 
Act,"  &c. 


house  then  intended  and  since  bnOt  in  the 
parish  of  Kingston-by-Sea,  opposite  the 
entrance  of  the  harbour,  and  to  exhibit)- 
lights  on  or  near  the  shore  opposite  to  the 
entrance,  so  as  to  indicate  the  depth  of 
water. 

24.  B;^  the  102nd  section  of  the  Act  of 
1816,  it  is  enacted,  that  for  defraying  the 
expense  of  the  lights  and  light-keeper, 
there  shall  be  levied  on  all  ships  or  other 
vessels  entering  the  harbour,  after  the 
erection  of  the  fight  or  lights,  the  sum  of 
one  &rthing  upon  every  foot  depth  of 
water  which  any  such  ship  or  vessel  may 
draw  on  entering  the  same  to  the  extent 
of  twelve  feet,  and  sixpence  for  every  ad- 
ditional foot  which  the  vessel  shall  draw 
at  such  time  above  twelve  feet. 

25.  The  commissioners  under  the  Act 
of  1816,  in  pursuance  of  the  powers  con- 
tained in  section  27,  formed  a  new  en- 
trance, and  made  new  piers  to  confine  the 
channel  opposite  to  and  near  the  en- 
trance, and  made  the  necessary  dams  and 
sluices  in  the  eastern  division  of  the  har- 
bour, for  the  purpose  of  sluicing  it,  and 
have  since  formed  a  canal  basin,  these 
now  constituting  the  eastern  arm,  and 
they  constructed  a  light-house  in  the 
parish  of  Eingston-by-Sea,  and  are  rated 
to  the  relief  of  the  poor  in  that  parish  for 
it,  on  an  annual  value  of  81.  They  have 
not  erected  any  store-houses,  store-yards, 
or  other  buildings,  but  they  rent  a  store- 
house, yard,  and  workshop  of  W.  P.  Gor- 
ring,  Esq.,  in  the  parish  of  Kingston-by- 
Sea,  for  which  they  are  rated  in  that 
parish  as  occupiers  irrespective  of  the 
profits  derived  from  the  before-mentioned 
rates  and  duties ;  "  and  with  a  view  of 
preventing  persons  from  taking  beach  and 
boulders  for  ballast  fi^)m  the  part  of  the 
shore  lying  west  of  the  entrance  to  the 
harbour,"  which  interfered  with  the  com- 
missionrrs  disposing  of  the  ballast  ob» 
tained  from  the  harbour,  they  entered 
into  an  agreement  in  the  year  1847,  to 
become  yearly  tenants  to  Lady  Lloyd  of 
her  rights  of  soil,  of  and  in  the  land 
covered  with  sea,  beach,  or  gravel  south 
of  the  harbour,  at  an  annual  rent  of  5^., 
and  such  agreement  still  exists,  but  the 
commissioners  have  never  removed  any 
beach  under  the  agreement. 

26.  The  piers  at  the  entrance  are,  for 
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the  purposes  of  this  case,  to  be  taken  as 
situate  within  the  parish  of  Lancing,  and 
form  the  entrance  to  the  harbour,  and 
afford  fitcilities  for  entranoe  to  vessels  that 
make  use  of  it. 

27.  The  receipts  of  the  commissioners 
for  rates  and  duties  levied  under  the 
Schedule  B,  and  for  the  rates  or  light 
dues  authorised  bjr  the  102nd  section  of 
the  said  Act,  are,  for  the  purpose  of  this 
appeal  and  case  only,  to  be  ttjcen  at  the 
annual  sum  of  9,0002.,  subject  to  deduc- 
tions for  labour,  repairs,  materials,  and 
otherwise,  and  it  was  agreed  that,  for  the 
purpose  of  this  appeal  and  case  only, 
4,0002.  should  be  taken  as  the  net  annokl 
revenue  or  profit,  which  it  was  agreed  for 
the  purpose  of  this  appeal  and  case  should 
be  deemed  to  be  derived  under  the  83rd 
and  102nd  sections  respectively,  vtddtcet 
3,9301.  under  the  83rd  section,  and  702. 
under  the  102nd  section. 

The  question  for  the  opinion  of  tiiis 
Court  was,  whether  the  commissioners 
were  rateable  upon  or  in  respect  of  the 
harbour,  piers,  and  other  works,  or  any 
or  either  of  them,  to  be  oonsidereKi  within 
the  parish  of  Lancing,  upon  the  amount 
of  the  net  revenue  or  profits  derived  firom 
the  rates,  duties,  and  dues,  or  any  portion 
thereof,  and  if  so  what  portion. 

If,  in  the  opinion  of  this  Court,  the 
commissioners  were  rateable  in  respect  of 
the  harbour,  piers,  and  works  upon  the 
whole  amount  of  the  net  revenue  or.  pro- 
fits, then  it  was  agreed  that  the  rate  as  to 
the  gross  estimated  rental  should  be  re- 
duced to  2,2502.,  and  as  to  the  rateable 
value  to  2,0002.,  being  one  half  of  the 
gross  estimated  rental  and  rateable  value 
at  which  they  were  assessed  as  aforesaid. 
If  this  Court  should  be  of  opinion  that 
the  commissioners  were  not  rateable  upon 
the  whole  of  the  net  revenue  or  profits, 
but  only  upon  some  portion  thereof^  then  it 
was  agreed  that  the  commissioners  should 
be  assessed  and  rated  to  the  relief  of  the 
poor  of  the  parish  of  Lancing,  at  a  rateable 
value  of  one  half  of  the  amount  of  the  net 
revenue  or  profits,  at  or  upon  which  the 
Court  should  be  of  opinion  that  the  com- 
missioners were  liable  to  be  rated,  and  at 
a  gross  estimated  rental  of  one-eighth 
more  than  such  rateable  value. 

If,  in  the  opinion  of  the  Court,   the 


commissionerB  were  not  liable  to  be  rated 
at  all  in  respect  of  the  harbour,  piers,  or 
works,  then  it  was  agreed  that  the  rate 
or  assessment  appealed  against  should  be 
amended  by  striking  out  the  rate  or  as- 
sessment therein  nuide  upon  the  commis- 
sioners. 

0.  Pollock   (Archibald  and    Mernfidd 
with  him)  for  the  appellants. — ^In  order  to 
sustain  the  liability  of  the  appellants  to 
this  rate,  it  must,  m  the  first  instance,  be 
shewn  that  they  are  in  the  occupation  of 
land,   and  not   merely  of  an  incorporeal 
hereditament,  a  mere  easement  or  right 
of  passage.     The  old   piers  and  works 
which  were  erected  by  the  authority  of 
the  Act  29  Qeo.  3.  c.  21,  have  been  washed 
away,   and  no    other  works    have  been 
erected  on  the  same  spot  since.     The  pay- 
ment of  rates  and  duties  is  provided  for 
by  sections  83  and  85  of  the  Act  of  1816 ; 
it  is  submitted  that  those  rates  and  duties 
are  nothing  more  than  pure  tolls  arising 
upon  the  lading,  unlading,  importing,  and 
exporting  goods,  so  that  the  appellants 
are  not  rateable  in  respect  of  them,  qiia 
tolls.     It  will  be  said  that  they  are  rate- 
able as  occupiers  of  the  land  which  is  en- 
hanced in  value  by  reason  of  the  receipt 
of  these  tolls.     But  the  appelliuits  have 
merely  a  power  to  impose  them,  they  have 
no  legal  property  in  the  land.     It  may  be 
that  they  have  some  property  in  the  pier 
heads,  but  certainly  not  in  the  channel 
between  them  or  in  the  harbour.     Under 
the  old  Act  of  1759,  the  piers  and  works 
were  vested  in  them,  but  they  have  now 
ceased  to  exist.     The  only  section  of  the 
Act  of  1816  vesting  properdin  the  appel- 
lants is  section  26 ;  and  it  is  submitted 
that  the  respondents  have  no  right  to 
rate  the  appdlants  as  they  have  done,  on 
three  grounds. 

First,  because  the  aj^llants  have  no 
such  property  as  to  make  them  liable  to 
be  rated. 

Secondly,  because  the  occupation  by 
the  appellants  is  merely  ancillary  to  the 
purposes  of  the  harbour. 

Thirdly,  because  if  the  appellants  are 
rateable  as  occupiers  of  the  land,  they  are 
only  rateable  to  the  extent  of  the  value  of 
the  land,  such  value  being  iucreased  by  the 
fact  of  the  piers  being  there,  but  not  being 
increased  by  the  actual  value  of  the  tolls. 
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As  to  the  area  of  the  harbour;  it  is  part 
of  a  tidal  river,  and  there  is  no  sofficient 
occupation  to  make  the  appellants  liable. 
Being  a  tidal  river,  it  is  a  public  highway 
for  all  the  Queen's  subjects.  By  section 
27,  the  appellants  are  to  do  as  litUe  injury 
as  possible,  making  compensation  as  pro* 
vided,  and  there  are  no  compulsory  powers 
for  purchasing  land.  In  The  King  v. 
The  Meriey  and  Irwell  Navigation  Com- 
pany (2),  it  was  held  that  the  company 
were  not  liable  to  be  rated  for  land  taken 
for  the  purpose  of  the  navigation,  because 
th^  were  not  occupiers  of  that  land,  but 
had  a  mere  easement  in  it.  The  judg- 
ment of  Bayley,  J.,  is  strongly  in  favour 
of  the  appellants, 

[Lush,  J. — ^Here  there  are  no  words 
wluch  can  have  the  effect  of  divesting  the 
owner  of  his  property,  and  the  new  cut 
which  has  been  made  can  scarcely  be  a 
"  work  erected  in  and  about  the  harbour," 
as  mentioned  in  section  26.] 

No ;  Mid  further,  there  is  no  distinction 
between  the  cut  and  the  rest  of  the  har< 
bour ;  the  appellants  have  to  dredg^e  the 
whole.  The  King  v.  The  Aire  and  Colder 
NamgatUm  (3),  fJiews  that  the  trustees  of 
a  navigation,  who  have  merely  an  incorpo- 
real  faereditajnent  in  the  bed  of  a  river,  are 
not  rateable  to  the  poor  as  owners  or 
occupiers  of  the  river. 

Next,  as  to  the  piers  and  works.  These 
could  only  be  erected  within  the  flow  and 
ebb  of  the  tide,  and  are  thus  part  of  a 
public  navigable  river.  The  course  of 
the  river,  the  public  highway,  has  changed, 
uid  the  appellants  had  powers  conferred 
upon  ibem  to  divert  a  pubhc  highway ; 
bat  it  is  not  possible  to  have  the  ex- 
clusive oocnpation  of  a  public  highway. 
The  King  v.  The  Aire  and  Colder  Navi- 
gation (3)  decides  that  persons  in  whom 
tiie  navigation  of  a  river  is  vested,  but 
who  have  no  interest  in  the  soil,  are  not 
rateable  to  the  poor  rate,  in  respect  of 
a  dam  which  upholds  the  water  of  such 
river  and  renders  it  navigable.  Lord 
Tenterden,  C.J.,  said,  "  This  is  an  attempt 
to  evade  the  decision  of  the  Court  in  the 
former  case  of  The  King  v.  The  Aire  and 
Colder  Navigation  (3).    We  there  held 

(2)  9  B.  &  C.  96. 

(3)  9  B.  &  C.  820 :  •.  c.  8  Law  J.  B«p.  (N.B.) 
H.C.9. 


that  the  undertakers  were  not  rateable  as 
occupiers  of  the  bed  of  the  river,  having 
merely  an  easement  in  it.  No  rate  then 
could  be  laid  upon  them  for  the  water  of 
the  river  made  navigable  by  them ;  and  if 
so,  none  could  be  imposed  in  respect  of 
the  dam,  for  to  rate  the  dam  because  it 
keeps  up  the  water,  would  be  equivalent 
to  rating  the  water  itself.  If  the  water 
cannot  be  rated,  neither  can  the  dam  which 
holds  it  up."  This  passage  is  cited  for 
the  purpose  of  shewing  that,  as  the  tolls 
now  in  question  are  receivable  for  the 
general  improvement  of  the  whole  navi- 
gation of  the  river,  the  respondents  have 
no  right  to  fix  upon  a  particular  work 
and  say,  "we  will  rate  the  appellants 
upon  that  part  as  enhanced  in  value  by 
the  tolls."  Lewie  v.  2%e  Churchwardens 
and  Overseere  of  Swansea  (4),  is  also  an 
authority  in  favour  of  the  appellants. 

[Lush,  J. — Suppose  the  piers  were  to 
be  let  to  a  fisherman,  he  would  not  get 
the  rates  and  duties,  and  would  not  be 
rateable  in  respect  of  them.] 

Just  so,  and  even  if  £la.e  appellants 
were  the  occupiers  of  anything  more 
than  an  easement,  they  would  not  be 
rateable  to  a  greater  extent  than  an 
ordinary  tenant  of  land  improved  in 
value  by  being  available  for  the  purpose 
of  earning  the  tolls.  See  The  Queen  v. 
The  North  and  South  Shields  Ferry  (5), 
where  the  Court  said,  "  We  think  that  in 
the  present  case,  in  rating  the  landing 
place,  the  profit  of  the  tolls  cannot  pro- 
perly be  brought  into  the  calculation  as 
the  profits  of  the  occupation  of  the  land- 
ing place ;  which  is,  in  effect,  done  by  the 
rate.  On  the  other  hand,  the  exiatenoe 
of  the  tolls  cannot  be  wholly  excluded 
from  consideration;  but  the  land  should 
be  rated,  not  according  to  the  view  of  the 
appellants,  as  land  in  that  situation  with- 
out reference  to  the  tolls  at  all,  but  ac- 
cording to  the  principle  rehed  on  by  the 
counsel  for  the  respondents  in  the  second 
branch  of  their  argument ;  and  the  value 
should  be  taken,  not  as  the  value  of  the 
land  merely,  but  as  the  value  of  land 
as  enhanced  by  being  available  for  the 

(4)  6  £.  &  B.  608 ;  ».  c.  26  Law  J.  Hep.  (h.8.) 
M.C.  83. 

(5)  I  K  &  B.  140;  s.c.  22  Law  J.  Bep.  (m.s.) 
M.C.  9. 
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purpose  of  earning  the  tolls.  This  ap- 
pears to  be  the  true  principle,  according 
to  the  test  laid  down  in  the  Parochial 
Assessment  Act,  as  it  would  be  the  rent 
that  could  be  obtained,  and  which  the 
compainy  would  have  to  pay  for  the  land, 
for  tiie  purpose  for  which  it  is  available 

under    the  circumstances It  has 

been  suggested  that  the  mileage  principle 
might  be  applied  in  calculating  the  rtiie> 
able  value  in  question,  and  that  a  propor- 
tion of  the  profits  might  be  assessed  on 
the  two  landing  places,  according  to  the 
proportion  which  their  dominions  bear  to 
the  leng^  of  the  transit  over  the  river. 
This  principle  may  be  fair  in  the  case  of 
profits  derived  from  the  use  of  land  by  a 
canal  or  railway  running  through  dif- 
ferent parishes ;  but  we  cannot  think  it 
at  all  applicable  to  a  case  where  the  toll 
is  principally  earned,  not  by  any  use  of 
land,  but  by  a  voyage  over  a  tidal  estuary, 
not  performed  in  any  particular  course, 
and  where  it  is  not  pretended  that  the 
parish  in  which  the  tidal  river  is  situated, 
could  say  that  there  was  any  use  or  oc- 
cupation of  land  in  their  parish." 

MelUsh  (Oates  with  him)  contra. — The 
piers  and  works  are  clearly  vested  in  the 
appellants,  and  in  respect  of  them  they 
must  be  rateable.  They  might  maintain 
trespass  for  any  injury  done  to  the  piers 
and  works.  It  would  also  seem  that  the 
word  "  works  "  must  include  the  channel 
which  is  between  the  piers,  as  well  as  the 
piers  themselves.  The  appellants  had  no 
right  to  take  the  fuU  amount  of  tolls 
until  the  new  entrance  to  the  harbour 
and  piers  were  completed,  and  vessels  of 
200  tons  burthen  are  able  to  pass  and 
repass  in  safety  between  the  piers.  The 
piers  are  necessary  for  the  formation 
and  existence  of  the  channel.  The  word 
"  erected  "  would  no  doubt  seem  hardly 
applicable  to  the  channel,  but  it  is  probable 
that  no  distinction  was  intended  between 
the  word  "made,"  and  theword  "erected." 

[Lush,  J. — It  would  be  a  straining  of  the 
words  used  to  make  them  include  the 
channel ;  there  was  no  object  in  vesting 
the  channel  in  the  appellants.] 

It  is  enough  to  say  that  the  surface  is 
vested  in  them.  Probably  the  piers  are 
more  material  than  the  channel.  There 
can  be  no  doubt  that  if  they  were  not 


maintained,  the  tolls  would  cease  to  be 
received,  for  the  channel  could  not  be 
available  without  them.  The  appellants 
being  the  occupiers,  are  rateable  in  re- 
spect of  their  occu^Mtion,  the  value  being 
enhanced  by  the  receipt  of  the  tolls.  What 
rent  would  they  give  to  a  person  who 
owned  them  ? 

Pollock  replied,  referring  to  The  Queen 
V.  The  Bristol  Dock  Company  (6). 

Blacebdbn,  J. — I  think  the  great  diffi- 
culty in  this  case  consists  in  the  applica- 
tion of  established  principles  to  the  &cts 
before  us. 

The  appellants  have  powers  under 
their  Act  to  dredge,  improve,  and 
work,  in  various  ways,  the  harbour  of 
Shoreham;  and  amongst  other  things 
(although  it  is  not  very  explicitly  stated 
in  the  Act  what  they  are  to  do),  it  is 
clear  they  are  empowered  to  make  an 
artificial  entrance  from  the  sea  through 
the  shinele  into  the  old  and  natural  har- 
bour inside,  and  to  dredge  and  improve 
the  harbour.  Then  comes  a  provision,  that 
vessels  entering  the  port  or  harbour,  and 
going  through  the  entrance,  in  order  to 
enter  the  port  of  Shoreham,  are  to  pay 
them  tolls ;  and  as  pointed  out  by  Mr. 
MelUsh,  it  is  provided  that  the  rate  of 
toUs  which  the  Commissioners  are  en- 
titled to  levy  is  not  to  amount  to  the 
full  sum  until  the  works  are  so  fitr  com- 
pleted as  to  enable  vessels  of  200  tons 
burthen  to  enter,  and  if  at  any  time 
after  the  works  are  completed,  the  en- 
trance is  again  choked  up  so  that  a  ves- 
sel of  200  tons  burthen  cannot  get  in,  the 
rate  of  toll  is  to  be  diminished.  The 
rate  of  toll  payable  in  respect  of  each 
ship  depends  therefore  upon  the  extent  to 
which  the  entrance  is  kept  clear  and  open ; 
and  it  is  plain  the  formation  of  this  en- 
trance enables  an  increased  number  of 
ships  to  get  into  the  harbour.  Then . 
comes  the  question,  whether  the  amount 
of  toll  thus  demandable  is,  in  any  way,  to 
be  taken  into  account  in  estimating  the 
rateable  value  of  the  property  on  shore. 

Now  it  is  very  clear  in  law,  that  toUa 
of  this  sort  are  not  the  subject  of  a  rate. 
It  is  equally  clear,  however,  that  when 

(6)  1  Q.B.  Eop.  63S  ;  s.  c.  10  Law  J.  Eep.  (n.s.) 
a.B.  346. 
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psrides  occapj  land  th^  are  rateable,  ac- 
cording to  the  valne  of  that  land;  and 
that  rates  and  tolls,  though  not  <per  se 
rateable,  may  be  considered  as  enhancing 
the  yalae  of  the  occupation  of  the  land, 
whenever  it  appears  ib&t  the  occupation 
is  so  connected  with  them  as  that  the  tolls 
or  rates  are  levied  on  account  of  the  occu- 
pation ;  or,  even  where  although  not  levi- 
able on  account  of  the  occupation  of  the 
land,  such  occupation  is  nevertheless  ne- 
cessary to  the  right  to  demand  them. 
This  last  case  might  be  the  subject  of 
some  qualification ;  but,  as  a  general  rule, 
in  either  of  these  cases  the  rateable  value 
of  the  land  is  enhanced.  The  first  ques- 
tion which  arises  then  is — Do  the  Com- 
missioners  occupy  the  entrance  to  the 
harbour  in  such  a  way  as  to  afibrd  ground 
for  saying  that  the  rates  or  dues  would 
not,  bat  for  such  occupation,  be  payable  ? 
and  in  my  opinion  they  do  not.  The 
power  given  by  the  Act  of  making  this 
new  entrance  is  singularly  worded,  and 
is  almost  contained  in  a  parenthesis. 
There  are  also  general  directions  given 
that  in  tiie  construction  of  the  works 
they  are  to  do  as  little  damage  as  possible, 
and  that  they  are  to  make  compensation 
for  any  damage  they  may  do,  but  nothing 
is  said  as  to  the  ownership  of  the  soil  and 
gravel  dug  out  to  form  the  entrance,  and 
it  is  evident  that  those  who  framed  the 
Act  thought  that  it  was  but  of  trifling 
value.  It  is  farther  to  be  observed,  that 
although  tbey  are  empowered  to  purchase 
land  for  the  purposes  of  their  under- 
taking they  Imve  never  exercised  that 
power ;  and  I  think,  therefore,  taking  it 
on  section  27  only,  iiiat  though  they  are 
to  make  an  excavation  for  this  purpose, 
they  cannot  be  considered  as  purchasers 
and  owners  of  the  land  in  that  sense. 
It  is  no  doubt  true  that  sect.  26  vests  in 
the  Commissioners  the  property  in  the 
wharves,  quays,  and  materials ;  but  it  is 
clear  that  the  object  of  this  clause  was 
simply  to  provide  for  legal  conting^oies, 
and  to  enable  them  from  time  to  time  to 
prefer  indictments,  and  to  take  such  other 
steps  for  the  preservation  of  the  property 
88  might  be  necessary ;  and  it  would  he  un- 
duly straining  the  words  to  hold  that  the 
intention  was  to  vest  in  them  the  property 
in  this  empiy  space  at  low  water,  and  a 


space  of  land  covered  with  water  at  high' 
water,  which  constitutes  the  entrance  to 
the  harbour.  I  think,  therefore,  that  Mr. 
Pollock  was  right  in  saying  that  the  true- 
construction  of  the  Act  of  Parliament  is 
that  this  is  not  an  occupation  of  land  by 
the  Commissioners,  but  simply  the  exer- 
cise of  a  right  of  making  a  passage  there, 
which  in  itself  would  not  be  rateable. 

With  regard  to  the  other  part  of  the 
case,  I  think  the  piers  on  each  side  of 
this  entrance  are  works  vested  in  the 
Commissioners,  and  I  think  further,  from 
the  very  nature  of  the  things,  that  as  long 
as  the  Commissioners  occupy  those  piers 
there  is  necessarily  and  essentially  an  oc- 
cupation of  the  land  on  which  ute  piera 
stand.  Then  comes  the  principid  question 
in  the  case,  can  we  hold  that  the  occu- 
pation of  those  piers  is  so  connected  with 
the  revenue  derived  from  the  tolls  and 
duties,  as  that  their  rateable  value  is 
enhanced  by  them  ?  and  in  my  opinion 
the  connection  between  the  two  things 
is  too  remote  to  enable  us  to  do  so. 
Looking  at  it  as  strongly  as  I  can  for 
the  respondents  the  argument  would  come 
to  be  this :  Without  the  entrance  as  it 
exists,  few,  or  none,  of  the  tolls  could  be 
received,  and  the  piers  are  necessary  ea 
serving  to  keep  open  the  entrance,  and  so 
are  instrumental  to  the  right  of  levying- 
the  toUs  ;  if  the  piers  fell  mto  decay,  the 
entrance  would  be  choked  up,  and  it  is 
argued  that  in  such  case  the  tolls  would  be 
lost,  and  that  therefore  the  possession  and 
occupation  of  them  for  the  purpose  of 
keepmg  them  in  repair  is  to  be  considered 
a«  enhancing  the  value  of  the  harbour. 
This,  I  repeat,  is  too  remote.  There  are 
many  cases  in  which  certain  things  are  of 
very  great  value  with  reference  to  the  pos- 
session of  property  elsewhere,  yet  not  so 
as  to  enluuice  the  rateable  value  of  such 
property,  an  example  of  which  is  af- 
forded by  the  case  I  put  in  the  course 
of  the  argument.  Suppose  an  extensive 
tract  of  rich  fen  land,  subject  at  times 
to  be  overflowed,  and  an  embankment : 
built  to  keep  the  water  out.  It  would 
be  necessary,  in  order  to  protect  that 
land,  that  the  embankment  should  be 
kept  up,  and  the  expense  of  so  doing 
would  be  a  charge  on  that  land;  but  I 
think  it  would  be  too  much  to  say  that 
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the  parish,  m  wbioli  tite  bank  'was  sitoate 
and  kept  up  at  an  expense  and  positive 
loss,  shonld  be  able  to  rote  it  heavier,  be- 
canse  without  that  bank  the  land  inside 
would  be  drowned;  that  also  would  be 
too  remote.  Suppose  again  a  house  built 
by  the  owner  of  land  close  to  the 
boundary ;  in  such  caae  if  the  adjoining 
ground'  was  dug  away  (20  years  not 
lumng  elapsed)  tiie  house  woold  probably 
sink  do'wn.  The  valae  of  the  adjoining 
land,  as  a  means  of  supporting  the  house, 
would  be  veiy  consid»«ble,  and  if  the 
owner  of  the  adjoining  land  chose  to  dig 
away  the  g^und,  and  so  m&ke  the  house 
tumble  do'wn,  it  would  be  worth  while  for 
the  o'wner  of  the  house  to  pay  a  good  sum 
to  prevent  his  neighbour  doing  so,  and  I 
think  it  would  be  too  remote  for  the  parish 
to  say,  "  we  have  a  right  to  charge  the  oc- 
cupation of  that  land  as  enhanced  in  value 
because  it  gives  protection  and  support  to 
the  house."  This  shews  that  it  is  not  in 
every  case  in  whidi  a  thing  is  essential  to 
the  continuance  of  some  other  thing  in 
ttatu  quo,  and  is  of  'nJae  or  essential  to 
the  making  of  profit,  that  you  can  say 
that  that  profit  is  so  attached  to,  and  so 
connected  with  the  occupation  as  to  en. 
hanoe  its  rateable  value. 

I  think  therefore,  understanding  the 
case  to  be  stated  on  the  principle  that 
the  piers  are  worth  nothing  unless  the 
profits  can  be  taxed,  we  should  answer 
'the  question  in  &vonr  of  the  appellants. 

Mellob,  J. — I  am  of  the  some  opinion. 
I  think  the  appeUants'  construction  is  the 
right  one  in  r^ord  to  the  nature  of  the 
acquisition  of  any  right  by  the  Gommis- 
sioBeis.  They  were  empowered  for  the 
purposes  of  this  harbour  to  make  exca- 
vations, and  to  remove  gravel  and  other 
materials,  and  they  were,  amongst  other 
works,  empowered  to  erect  these  piers.  It 
aj^teors  'to  me  that  tJiey  did  not  acquire 
the  actual  property  in  the  land,  thongh 
they  may  have  acquired  the  right  of 
erecting  the  piers,  of  which  no  doubt  they 
are  the  ocoapiers ;  still  it  does  not  appear 
to  me  that  the  rateable  valae  of  the 
occupation  is  enhanced  by  the  tolls.  I 
proceed  veiy  much  on  the  same  reasons 
that  my  brother  Blackburn  has  stated 
more  at  length. 

I47BH,  J. — I  «m  of  the  same  ofnnion. 


The  rateable  valae  of  that  which  is  the 
subject  of  occupation  is  defined  by  the 
Parochial  Assessment  Act,  as  being  **  the 
rent  at  which  the  some  might  rea- 
sonably be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  tithe  commutation  rent  charge, 
if  any,  and  deducting  therefirom  the  pro- 
bable average  cost  of  the  repairs,  insu- 
rance and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to 
command  such  rent."  Now  the  only 
property  in  the  occupation  <^  the  Com- 
missioners here  is  the  piers.  The  tolls, 
it  is  agreed,  are  not  of  themselves  a 
rateable  subject,  but  then  the  question  is, 
yirbat  might  those  piers  be  expected  to  let 
for  from  year  to  year,  deducting  tha 
average  cost  of  maintadning  them  to  com- 
mand the  rent  The  cost  of  maintaining 
them  is  to  be  deducted  from  the  annual 
value.  What  is  the  annual  value  <^  these 
piers  ?  The  occupier  of  the  piers  would  get 
no  part  of  the  dues,  and  derive  no  benefit 
whatever  from  the  harbour.  This  case 
is  very  analogous  to  that  put  by  my 
brother  Blackburn  'with  r^erence  to  an 
embankment.  Perhaps  one  more  closely 
analogous  would  be  this  :  Supposing  there 
is  a  valuable  mine  extending  tor  a  mile  our 
the  seashore,  which  mine  itself  would  not 
be  a  rateable  snbject,  and  supposing  the 
ownw  of  the  mine  'waa  also,  the  o'wner  of 
a  sea  'wall,  and  the  maintenance  of  that 
sea  wall  was  neoessary  for  the  safety  of  the' 
mine  from  inundation,  could  it  be  said 
t^t  that  sea  wall  should  be  rated  'nrith 
reference  to  the  profits  of  the  mine,  be- 
cause, -without  the  maintenance  of  that 
sea  -wall,  it  would  not  be  possible  to  work 
the  mine  at  all  ?  The  Comnoissioners  are 
here  in  possession  of  toUs  which  it  is 
agreed  ore  not  of  themselves  rateable. 
Then  it  is  said  they  cannot  earn  them 
unless  they  maJTitain  these  piers,  as  in 
the  proposition  I  have  put  as  to  the  mine ; 
yet  what  connection  is  there  between  the 
sea  wall  and  the  mine  ? 

Judgmont  for  the  a^eOatUs. 

Attorneys — W.  Clarke,  agent  for  Clarke  &  Hew- 
lett, Brighton,  for  appellants ;  A.  Edmands, 
agent  for  R.  Edmunds,  Worthing,  for  re^n- 

dents. 
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(IN  THE  COUBT  OP  EXCHEQUEa] 

1870.    1  X.       _, 

May  26  i  E»  parte  tinsoh. 

Bogve  and  Vagabond — 5  Oeo.  4.  e.  83. 
».  ^^Frequenting  Street  or  Highway  with 
intent  to  commit  Felony — Amendment  of 
Commitment — Conviction — Habeas  Corpus. 

By  5  Oeo.  4.  e.  83.  «.  4,  a  trupected  per- 
ton  or  reputed  thief ,  frequenting  any  river, 
canal  or  namgable  stream,  dock  or  basin, 
or  any  quay,  wharf  or  warehouse  near  or 
ad^nming  thereto,  or  amy  street,  highway 
or  avonue  leading  thereto,  or  any  place  of 
public  retort,  or  any  avenue  leading  there- 
to, or  any  street,  highway  or  place  adja- 
cent, with  intent  to  commit  felony,  shaU 
be  deemed  a  rogue  and  vagabond,  and  may 
be  convicted: — Held,  that  this  does  not 
apply  to  all  streets  and  highways,  but  only 
to  streets  and  highways  leading  or  adjacent 
to  places  of  the  character  mentioned  in  the 
Act. 

Ex  parte  Brown  (1)  dissented  from ;  Ih> 
parte  Jones  (2)  approved. 

SeaMe — a  street  may,  in  some  eases,  be 
itself  a  place  of  public  resort  within  the 
meaning  of  the  Act. 

Where  a  prisoner  it  brought  up  under  a 
writ  of  habeas  corpus,  and  the  commitment 
is  intuffieient,  and  the  conviction  has  not 
been  brought  before  the  Court  by  certiorari, 
the  Court  it  not  justified  in  looking  at  the 
conmeOonfor  ike  purpose  of  amending  the 
commitment  by  it,  nor  in  draining  the  pri- 
soner in  custody  until  the  conviction  is 
brought  up  by  certiorari, 

0«orge  Tinson  Traa  detained  in  the  gaol 
of  the  hbeHy  of  St.  Alban's  nnder  a  com- 
mitment of  justices  for  three  calendar 
months,  which  alleged  the  offence  to  be 
that  he,  being  a  suspected  f>er8on,  did 
frequent  a  certain  public  highway  at  the 
parish  of  Aldenham,  in  the  said  liberty, 
on  the  27th  daj  of,  &o.,  with  intent  to 
commit  felony,  contraiy  to  the  stotute 
in  that  case,  io. 

A  writ  of  habeas  corpus  was  obtained  to 
bring  up  the  defendant.  The  return  to 
the  writ  set  out  the  commitment  of  the 
justices. 

1)  21  JjKw  J.  Bep.  (m.)  H.C.  113. 

~    7  Ezch.  Bep.  686 ;  s.  e.  21  Law  3.  Bep. 

M.C.  IIB. 
Nbw  Sbsigs,  39.— Uao.  Ca9. 


^ 


Oodd,  for  the  prisoner. — "So  offence  with- 
in the  statute  is  disclosed  either  by  the 
commitment  or  the  return  to  the  writ. 
The  statute  does  not  apply  to  streets  or 
highways,  unless  thOT  lead,  or  are  adja- 
cent to  quays  and  ouier  places  of  public 
resort,  as  described  in  5  Geo.  4.  c.  83. 
8.4(3).  This  is  clear  from  the  case  of  £a) 
parte  Flitabeth  Jones  (2),  in  which  the 
Court  of  ExchM|uer  differed  from  the 
Court  of  Queen's  Bench,  which  in  Ex  parte 
Brown  (1)  had  decided  that  the  Act  ap- 
phed  to  all  highways.  Patteson,  J.,  dis- 
sented from  the  judgment  in  the  last- 
mentioned  case,  and  he  is  supported  by 
the  later  decision  in  the  Exchequer.  The 
Act  was  intended  to  apply  to  persons 
haunting  the  streets  adjacent  to  churches, 
theatres,  and  other  places  of  public  re- 
sort, for  the  purpose  of  committing  felony 
there.  According  to  this  commitment  the 
defendant  mieht  have  been  walking  along 
the  street  with  the  intention  of  commit- 
ting a  felony  ten  miles  off.  That  would 
not  be  within  the  statute. 

Willis,  for  the  committing  justices. — 
To  bring  a  person  within  the  statute 
there  need  be  no  intention  to  commit 
a  felony  in  or  near  the  place.  It  has  been 
found  as  a  &ct  that  the  prisoner  had  the 
intention  to  commit  a  felony,  and  there- 
fore the  Court  ought  not  to  presume  any- 
thmginfavoremW)ertatis.  The  Act  speaks 
of  "  any  street,  highway,  or  place  adja- 
cent," that  means  any  place  adjacent  to  a 
street.  "  Any  street  or  highway"  is  a  dis- 
tinct member  of  the  sentence,  and  so  the 
Court  of  Queen's  Bench  decided.  It  was 
not  intended  that  "street,  highway,  or 
place  adjacoit,"  must  be  coupled  with 

(3)  S  Oeo.  i.  a.  83.  s.  4,  inter  alia,  enacU  that — 
"Every  suspected  peison  or  reputed  thief,  frt- 
qnenting  any  river,  canal  or  navigable  stream, 
dock  or  basin,  or  any  quay,  wharf  or  warehouse 
near  or  adjoining  thereto,  or  any  street,  highway, 
or  avenue  leading  thereto,  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any  street, 
highway  or  place  a^acent,  with  intent  to  commit 
felony,  .  .  .  shall  be  deemed  a  rogue  and 
vagabond  within  the  true  intent  and  meaning  of 
this  Act ;  and  it  shall  be  lawful  for  any  justice  of 
•  the  peace  to  commit  such  offendra  (being  thereof 
convicted  before  him  by  the  confession  of  such 
offender,  or  by  the  evidence  on  oath  of  one  or 
more  credible  witness  or  witnesses)  to  the  house 
of  correction,  there  to  be  kept  to  hard  Ubonr  for 
any  time  not  exceeding  three  calendar  month*." 
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wbat  has  gone  before^  lo  as  io  applj 
Anly  to  streets  and  highwaya  leading  to 
the  places  mentioned,  snch  as  a  quay, 
river,  or  place  of  public  resort.  Every 
public  highway  is  itself  a  place  of  public 
resort,  and  if  the  jnatices  had  alleged  in 
the  commitment,  as  they  in  fitct  did  in 
the  conviction,  that  the  public  highway  ia 
which  the  prisoner  was  foond  was  a  place 
of  public  resort,  the  oonmutmrait  would 
have  been  clearly  good,  on  th*  authority 
of  Be  Bams  (4),  where  the  platform  of 
a  railway  sta^n  was  held  to  be  within 
the  Act,  and  the  language  at  Pollock,  C.B., 
who  said  that  Regent  Street  might  be 
deeoribed  as  a  place  of  pul^  resort,  shews 
that  practically  the  Gonri  of  Exchequer 
had  adopted  the  view  cf  the  €k>urt  of 
Queen's  Bench.  A  thoroughfikre  may  be 
described  as  a  place  of  pubho  resort.  The 
conviction,  which  deseribes  tiie  highway 
as  a  place  of  public  resort,  can  be  looked  at 
by  the  Court — PeUey  on  Oonoietiong,  p.  826. 
The  Court  can  look  at  the  conviction,  and 
if  it  is  sufficient,  the  prisoner  wiU  be  de- 
tained—JTAe  King  v.  Taylor  (6). 

J^Kellt,   C.B. — ^The  conviction  is  not 
ore  us.    It  should  have  been  brought 
up  by  eerUorwri.'] 

Oodd,  in  reply. — ^The  return  to  the  writ 
of  habeas  eorpue  sets  out  the  commitment, 
and  not  the  conviction.  The  Court  can- 
not look  out  of  the  record — Wickes  v. 
OlvUerbuck  (6),  The  King  v.  OaUerall  (7), 
The  Kmg  v.  Ohane^  (8).  In  The  King  v. 
Taylor  (5),  the  writ  of  haheat  corpua  had 
not  been  issued,  and  the  prisoner  had  not 
been  brought  up. 

[CHANSHLt,  B. — ^Does  not  the  case  of 
the  Canadian  prisoners  (9)  shew  that  the 
return  can  be  amended  P] 

There  is  nothing  to  amend  by.  The 
defendant  ought  not  to  be  sent  back  to 
gaol  on  the  chance  that  the  justices  may 
have  a  valid  conviction,  which  they  might 
have  brought  before  the  Court,  but  have 
fiuled  to  do  BO. 

(4)  2  EnrL  &  N.  149 ;  f .  e.  28  Law  J.  Bep.  (k.8.) 
M.a  178. 

(5)  7  Dowl.  &  By.  <32. 

(6)  2  Bing.  483;  s.  o.  8  Zaw  J.  Bep.  CJ>. 
«7. 

(7)  Fitig.  266. 

(8)  6  DowL  P.O.  281. 
(8)  9  Ad.  &  E.  781 


Kbllt,  C.B. — ^I  am  of  opinion  that  the 
oommitanent  under  which  the  nrisosor  is 
now  in  custody,  is  defective  and  void,  and 
therefore  that  he  is  entitled  to  be  dia. 
charged.  It  describes  the  place  frequ^ited 
by  the  prisonei'  as  a  public  highway.    I 
am  clearly  of  opinion  that  a  pubho  high> 
way  is  not  a  place   the   frequenting  of 
whoch  k  an  ofience  within  5  Gea  4  c.  83. 
8.  4i,  unless  it  be  leading  to  or  adjacent 
to  a  place  of  the  description  in  the  Act 
mentioned.     If  the  commitment  had  >1« 
leged  the  highway  to  be  a  place  of  pnUio 
resort,  it    miffht    have    been    suffideBt. 
There  is  no  doubt  that  the  case  of  Ea 
parte  Brown  (2)  is  in  point,  and  directly 
against  the  prisoner,  but  I  read  the  judg- 
ment of  Lord  Campbell  with  surprise,  for 
his  reasons  and  comments  on   the  Act 
seem  to  me  contrary  to  all  grammar  and 
all  rules  (£  construction.     If  the  words  <tf 
the  statute  had  been  "any  street  or  high» 
way,  or   avenue   leading   thereto,"  the 
comments  would  have  been  correct.    We 
are  fortified  in  our  opinion  by  the  later 
case  of  E»  parte  Jonet  (8),  with  whidt  I 
entirely  ag^ree.     The  only  doubt  whidi  I 
have  hikd  has  been  created  by  the  case  of 
The  King  v.  Taylor  (5),  where  the  convic- 
tion being  sufficient  was  held  to  support 
the  commitment,  but  there  the  applioi^ion 
was  for  a  writ  of  habeas  oorpue,  and  the 
conviction  was  brought  before  the  Court 
by  a  writ  of  eertiorari.    Here  the  prisoner 
has  been  actually  brought  up  onder  the 
writ  of  habeas  oorpui,  amd  the  conviotioB 
has  not  been  brought  up.    In  The  King  v. 
Ohaney  (8),  Patteaon,  J.,  after  considering 
The  King  v.  Taylor  (5),  decided  upon  view 
of  the  commitment  onfy,  and  following 
that  case  we  may  properly  direct  the  pri- 
soner to  be  discharged. 

ChannbIjL,  B. — ^I  also  am  of  opinion 
that  the  prisoner  ought  to  be  discharged, 
and  I  agree  with  the  construction  put 
upon  the  words  of  the  statute  by  the 
Lord  Chief  Baron.  Looking  at  the  com- 
mitment only,  the  prisoner  does  not  ap- 
pear to  have  been  brought  within  the 
Act.  I  cannot  conenr  with  the  decision 
of  the  Court  of  Queen's  Bench,  but  it  has 
long  been  settled  in  Westminster  Hall, 
that  in  matters  relating  to  writs  of  habeas 
.  eormu  each  Court  is  to  follow  its  own 
judgment,  and  is  not  bound  to  follow, 
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timigli  it  may  respect,  the  jndgments  of 
other  Conrta.  Taking  the  two  confliotmg 
deoiBioiis,  a  majority  of  the  Jndges  are  in 
fikvonr  at  the  prisoner.  Onght  ire  then 
to  acoede  to  the  request  that  we  shonM 
look  at  the  conviction  P  The  case  which 
has  been  cited  (d  The  King  v.  Taylor  (5),  ia 
cleaTl7  distingaiahable.  There  all  was  m 
fieri.  There  were  affidavits  on  both  sides, 
and  a  eertiarofri  to  bring  np  the  oonvictioB 
was  granted.  I  do  not  say  that  the  ooo. 
vkstion  may  not  be  good,  bat  I  do  not 
decide  on  that  ground.  The  f^yplication 
for  discharge  is  now  before  us  and  must 
be  finally  disposed  of,  and  the  oommit- 
mant,  which  is  the  only  thing  before  ns, 
is  insofficient  to  warrant  the  detention  of 
the  prisoner. 

Glkasbt,  B. — I  also  am  of  opinion  that 
the  prisoner  cannot  lawfttUy  be  detained 
vnder  this  commitment,  beoaose  he  does 
not  appear  to  have  been  on  a  highway 
under  the  circomstances  stated  in  the 
statute.  A  highway  is  merdy  a  place 
along  which  people  have  a  right  to  go, 
and  it  is  not  a  place  of  public  resort 
witfun  the  meaning  of  the  statute.  In 
many  cases  a  highway  may  be  a  place  of 
pubtio  remrt,  and  justices  might  be  justi. 
fied  in  so  fiiiding,  as  for  example,  where 
things  are  exposed  Cor  sale.  If  tiie  magis- 
tiates  bad  described  this  as  a  highway 
bsing  a  place  of  public  resort,  I  do  not 
aaj'  that  the  oommitment  might  not  have 
been  good,  or  if  they  had  dropped  Hha 
word  highway  altogether,  and  called  it 
■falsify  a  place  of  public  resort  But  we 
csimot  nuke  Vba  alteration,  nor  do  we 
WKf  that  in  all  cases  a  publio  highway 
must  be  a  place  of  publio  resort. 

Pritoner  dUeharged. 


Attomeyi  —  BLagp  &  £dwurd8,  SU  Albans,  for 
eammitting  justices ;  B.  Bailey  Fugh,  Watfoid, 
for  priaoncr. 


[CBBOWN  CASE  BESBBVED.1 
18?0. 
June  4. 


THE  QUEEN  V.HADFIELO.* 


Bailway — Obstructing  by  Altering  Signalt 
—24  5-  25  Vtct.  e.  97.  s.  36. 

The^jr26  Viet.  o.  97. «.  36.  muust$,  thai 
whMoeoer  by  any  uniaipfid  act  thail  obitmet 
or  auue  to  be  db»tmeted  may  engine  or  ear* 
riage  uting  anyraiheay  thaU  be  gviUy  of  a 
misdemeaineuir. 

The  prieoner  m  <A«  night  time  altered 
the  pontion  of  two  <mn»  of  a  smnaphore 
tignal  on  a  rotkoay  ^taiion,  to  at  to  change 
the  signal  from  "  all  elear"  to  "danger" 
and  "caution"  re»peetivelyj  and  alto  altered 
the  colour  of  tun  ^tant  tignab  on  the  line 
from  white  to  red,  <Aere6y  changing  the 
eignal  from  "elear"  to  "danger."  Th* 
driver  of  a  goods  train  tehdehvnder  ordnmrnry 
etrevmslanees  would  have  passed  through 
the  station  toithout  slaekening  speed,  in  eon' 
sequence  of  the  state  of  <i«  signals  shut 
off  steam  and  approached  the  station  so 
eauHously  that  he  comld  at  any  moment 
have  come  to  a  sUmd-stUL  The  mail  train 
foUowing  the  goods  tram  on  the  eame  line 
qf  rails,  was  due  at  the  station  half  an 
hour  after  the  goods  train  so  passed  through 
thestaOon : — ^Held  (Martin,  B.,disseniieHte), 
thtU  the  prisoner  hiid  caused  the  engine  and 
train  to  be  obstructed  within  the  meaning  of 
the  above  section. 

Case  reserved  by  the  deputy  chairman  of 
tibie  Quarter  Sessions  for  Gheehire : — 

The  prisoner  was  tried  before  me  at  the 
Quarter  SeBsions  for  the  county  of  Ches> 
ter,  held  by  adjournment  at  Ejiutsford  in 
the  said  oounfy  on  the  22nd  day  of  Feb* 
ruary,  1870,  upon  the  following  indict* 
ment,  which  was  framed  upon  the  86th 
section  of  the  statute  24  &  25  Yiot.  c.  97. 
Cheshire  l^"'  ^J  ,^1^*^  ^eedons, 
to  wit.  f  22nd  of  Pebnuuy,  1870. 
J  The  jurors  for  our  sovereign 
lady  the  Queen  upon  their  oath  present^ 
that  Joseph  Willifun  Hadfield,  on  the  four- 
teenth day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  aod 
seventy,  by  a  certain  unlawful  act,  to  wit,  by 
unlawndly  interfering  with  and  changing 

•  Coram  Kellj,  C.B.,  MsTtiii,  B.,  Blaokiram, 
J.,  Hortagne  Smith,  J.,  and  ACellar,  JT. 
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certain  signals  in  use,  npon  a  oertain  raQ- 
waj  oailed  the  Manchester,  Sheffield  and 
Linoohishire  Bailway,  in  the  township  of 
Dnkinfield  in  the  said  county  of  Chester, 
nnlawfallT  and  wilfdUy  did  obstruct  and 
cause  to  be  obs<aracted  a  certain  engine 
and  carriages  then  nsing  saoh  railway, 
against  the  form  of  the  statute  in  snch 
case  made  and  provided,  and  against  tiie 
peace  of  onr  said  lady  the  Qoeen  her 
crown  and  digpoity. 

And  the  jorors  aforesaid  upon  tiheir  oath 
aforesaid,  do  fortiier  present  that  the  said 
-Joseph  WiUiam  Hadfkild,  on  the  day  and 
year  aforesaid,  unlawfiilly  and  wilfiilly 
did  obstruct  and  cause  to  be  obstructed  a 
certain  engine  and  carriages,  then  using 
a  certain  railway  called  the  Manohestar, 
Sheffield  and  Lincolnshire  railway,  in  the 
said  township  of  Dnkinfield  and  county 
of  Chester,  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the 
Queen  her  crown  and  dignity. 

On  behalf  of  the  proseention,  it  was 
proved  that  at  about  eleven  o'clock  on 
the  night  of  the  14th  of  Jannaiy  last, 
the  clerk  in  charge  of  the  Dukinfield 
station  of  the  Manchester,  Sheffield  and 
Lincolnshire  railway  locked  up  all  the 
doors  of  that  station.  He  had  just  pre- 
'viously  dispatched  the  last  train  timed 
to  stop  at  that  station,  and  had  seen 
that  all  persons,,  passengers  and  others, 
"had  left  the  station.  He  then  arranged 
the  signals  for  the  night.  There  was  a 
semaphore  signal  on  the  plsktform,  having 
aeveral  arms  with  a  separate  lever 
-to  work  each  arm,  and  there  were 
two  signals  at  about  200  yards'  distance 
■trom  and  on  either  side  of  the  station,  one 
on  the  "  up  "  line  and  the  other  on  the 

down  "  line,  and  both  worked  by  levers 
from  the  platform  at  the  station.   The  clerk 
put  out  uie  lights  of  the  semaphone  sienal, 
and  placed  the  arms  down  to  indicate 
.the  lines  "all  clear,"  and  the  two  distant 
-  signals  he  arranged  so  as  to  shew  white 
*  lights  also,  indicating  that  the  lines  were 
clear.     He  went  to  bed  on  the  premises, 
and  in  a  few  minates  heard  a  knocking  at 
:  the  station  door,  and  immediately  after- 
wards  he  heard  a  person,  who    subse- 
.  quently  turned  out  to  be  the  prisoner, 
climbing  over  a  door  in  the  wall  of  the 


station.      The  clerk  beard  the  priaontr 
walk  along  the    platform    towards   the 
■emafdiore  sign^  and  rattle  the  levers. 
He  tiien  looked  out  of  the  window  and 
saw  that  one  arm  of  the  semaphore  was 
at  rigbt  angles  with  the  post,  and  another 
at  an  acute  angle,  the  former  signifying 
"  danger,"  the  latter  "  caution."    He  went 
out  uid  foond  the  prisoner  outside  the 
station,  near  some  steps,  leadiog  to  the 
door  over  which  he  hiul  climbed  to  get 
into  the  station.     The  prisoner  was  not 
sober,  and  having  been  told  by  the  clerk 
that  he  had  been   seen   meddliiig   with 
the  signals,  he  ran  away,  but   was  fol- 
lowed by  the  clerk,  t^o  overtook  him 
and  gave    him   into    costody.      On  his 
way  back  to  the  station,  the  clerk  saw 
a  goods    train,    which    under    ordinaiv 
circumstances  would  have  passed  through 
Dukinfield    station    without   Blackening 
speed,  moving  slowly  though  the  station 
on  the  up  line,  and  on  arriving  at  the 
station    he    saw    that  both  the  distant 
signals    shewed    red    lights,    indicating 
"danger,"  and  that  all  the  levers  of  the 
sranaphore  had  been  alterod. 

It  i^peared  fi>om  the  evidence  of  the 
driver  of  the  goods  train,  that  he  had 
observed  the  distant  signid  on  the  "  up  " 
line,  shewing  the  red  light,  and  that  in 
consequence  he  shot  off  steam  and  'i^ 
preached  the  Dukinfidd  station  oaatkmdy, 
and  that  at  Uie  station  he  brooght  the 
train  "very  near  to  a  stand  and  could 
have  come  to  a  stand  at  any  momoat," 
but  seeing  no  one  on  the  platform  be 
peissed  on. 

It  was  also  proved  tiiat  the  madi  Irain 
going  in  the  same  direction  and  on  the 
same  rails  as  the  goods  train,  was  due  at 
Dukinfield  station  in  about  half  an  hour 
after  the  goods  train  so  passed  through 
the  station.  At  the  close  of  the  evidence 
for  the  Crown  it  was  objected  by  the 
counsel  for  the  prisoner  that  the  case  was 
not  within  the  above-mentioned  section, 
as  the  fEicts  proved  did  not  amount  to  an 
"  obstruction  "  wittiin  the  meaning  of  the 
section.  I  however  left  the  case  to  the 
jury,  reserving  tiie  question  hereby  raised 
for  the  opinion  of  this  Court,  and  the 
jury  found  the  prisoner  guilty.  Judgment 
was  respited,  and  the  prisoner  was  dis- 
charged npon  entering  into  his   own  re- 
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eogBismoe  to  oome  up  to  Teceire  judg- 
ment when  called  upon. 
'  Tlie  opiokm  of  the  Cioiiii  for  the  con- 
Aderatiam  of  Crown  cases  reserved  is  re- 
quested, as  to  whether,  -upon  the  above 
&cte,  the  prisoner  was  properly  convicted. 

No  counsel  appeared  for  the  prisoner. 

Horatio  Llayd,  in  sapport  of  the  con- 
viction.— It  is  Bnlnnitted  that  these  &cts 
Gonstitnte  an  obetmcticm  within  ilie 
meaning  of  the  Btatate. 

KsLtT,  CJB. — I  think  there  was  an 
obctrootion  within  the  meaning  of  the 
Act.  The  driver  of  the  goods  train,  see- 
ing the  signals,  so  nearly  came  to  a  stand 
that  he  conid  have  stopped  at  any  moment. 
I  think  thia  was  as  much  an  obstruction 
a»  if  the  prisoner  had  put  a  log  of  wood 
on  the  raOa  before  the  goods  t»in. 

BukOKBUwr,  J. — The  previons  section 
(aeotiim  85)  enximeratee  variooa  acts, 
which  if  done  malicionsly  and  with  any 
of  the  intente  there  mentioned,  amoont  to 
a  fekmy.  One  of  snch  acts  is  the  making 
or  shewing,  hiding  or  removing  any  signal 
or  light  npon  or  near  to  any  railway  with 
intent  to  obstnict  any  engine,  carriages 
or  tracks  using  sncit  railway.  Then  the 
secti<m  no>w  in  question  (section  36)  pro- 
vides that  whoever,  by  any  nnlawfal 
act,  shall  obstmet  or  cause  to  be  ob- 
stracted  any  such  engine  or  carriage,  shall 
be  guilty  of  a  misdemeanour.  The  pri- 
soner in  the  present  case  was  a  drunken 
nun,  and  therefore  a  jury  would  never  have 
found  that  he  aoted  as  he  did  maUciously, 
and  with  any  of  the  intents  mentioned  m 
the  statnte,  bat  in  fact  a  tetin  was  delayed, 
and  iiie  woridng  and*  machinery  of  the 
hoe  pat  out  of  c«tler.  Now  the  question 
is  whether  that  amonnte  to  causing  the 
engine  and  carriages  to  be  obstructed. 
Any  act  which  causes  the  train  to  bo 
obetracted,  though  not  of  a  physical  cha- 
racter, ia  I  think  within  the  meaning  of 
the  section,  therefore  the  conviction  ought 
to  be  afi&rmed. 

Mellob,  J. — I  am  of  the  same  opinion. 
I  think  that  section  36  contemplates  and 
includes  the  acts  specified  in  section  85. 

Montague  Smith,  J. — I  am  of  the  same 
opinion. 

AIartik,  B. — I  cannot  agree  with  the 
rest  of  the  Court.     I  thruk  it  is  straining 


the  enactment  beyond  what  the  words 
bear,  to  include  such  an  act  as  the  prisoner 
committed.  An  act  which  only  operates 
on  the  mind  of  a  carefal  and  watchfdl 
driver  of  a  train,  so  as  to  induce  him  to 
drive  slowly,  is  not,  in  my  opinion,  an 
obstruction  within  ^e  meaning  of  this 
section.  We  are  constming  a  criminal 
statute,  and  I  do  not  think  we  ought  to 
strain  the  words  beyond  their  plain 
meaning,  in  order  to  meet  a  mischief 
which  &e  fromer  of  the  statnte  did  not 
contemplate.  Therefore  I  think  this  con- 
viction  ought  to  be  quashed. 

Convieium  affirmed. 


Attomrys — Canliffe  &  Beanaiont,  igenta  for  J.  R. 
tc  K.  Lingard  &  Povell,  Manchester,  for  the 
proaeeutioD. 


[CROWN  CASES  RESERVED.] 

1870.    1 

May  7.  >    THE  QtrEEN  v.  s.  von  seberg.* 
June  4.  J 

Evidence  —  British  Ship  Meguiter  — 
Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  e.  104.  s.  106)  —  Jndietnient  for 
Woimding  with  Intent. 

On  the  trial  of  an  indictable  offence,  com- 
mitted on  board  a  British  ship  on  the  high 
seas,  it  is  not  necessary  to  prove  the  register 
of  such  ship  under  the  Merchant  Shipping 
Act,  1854,  part  11,  or  thai  she  belongs  to  a 
person  qualified  to  he  owner  of  a  British 
ship  according  to  the  terms  of  that  Act. 

Upon  the  trial  of  an  indictment  against  a  . 
sailor  for  wounding  the  mate  on  board  a 
ship  on  the  high  seas,  the  master  of  the 
ship,  the  boatswain,  and  one  of  the  crew, 
stated  that  the  ship  was  a  British  ship, 
and  that  she  was  sailing  under  the  British 
flag  : — Held,  that  the  ship  was  srifficiently 
proved  to  be  a  British  ship. 

Caee  reserved  by  Hannen,  J, 
At  the   Spring    assizes   for  Cornwall 
upon  an  indictment  which  charged   the 

♦  Conun  BotDI,  C. J.,  Willee,  J.,  Byl«g,  J.,  HaB- 
nen,  J.,  and  Cleaoby,  B. 
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prisoner  with  maCcioasIj  woonding  one 
W.  Bedlingfton,  with  intent  to  do  him 
gfrievoufl  bodily  harm ; 

It  was  proved  at  the  trial  that  the 
prisoner  was  a  sailor  on  board  the  bark, 
Statesman,  and  that  while  on  the  high 
seas,  on  a  voyage  &om  Alexandria  to 
Falmouth,  he  inflicted  on  W.  BedUngton, 
the  mate  of  the  vessel,  a  dangerous  wound 
with  a  knife. 

The  master,  the  boatswain,  and  one  of 
the  crew  of  the  Btatesman,  all  stated  that 
the  vessel  was  a  British  ship,  of  Shields, 
and  that  she  was  sailing  under  the  British 
flag,  but  no  proof  of  the  register  of  the 
vessel  or  of  the  ownership  was  given. 

It  was  objected  on  behalf  of  the  pri- 
soner that  this  evidence  was  not  sufficient 
to  establish  that  the  ship  was  a  British 
ship,  and  that  without  proof  of  the  ship 
having  been  registered  as  a  British  ship, 
the  prisoner  could  not  be  convicted. 

No  counsel  appeared. 

Cur.  adv.  vult. 

Judgment  was  delivered  on  June  4,  by 
BoviLL,  C.J. — We  think  the  conviction 
in  this  case  was  correct.  The  evidence  was, 
in  our  opinion,  sufficient  to  prove  that  the 
vessel  was  a  British  ship  without  proof  of 
her  having  been  registered,  and  even  if  it 
had  appeared  that  she  had  not  been  regis- 
tered we  think  the  prisoner  ought  stiU  to 
have  been  convicted  ;  first,  because  there 
is  nothing  in  the  Merchant  Shipping  Act 
to  take  away  the  criminal  jurisdiotion  of 
the  Court,  and  next,  by  reason  of  the 
provision  at  the  end  of  sect.  106  of  the 
Merchant  Shipping  Act,  17  4  18  Vict, 
c.  104  (1),  which  provides  that,  as  regards 

(1)  By  17  &  18  Vict,  c  104.  i.  19,  "  No  ship 
bereby  required  to  be  registered  shall,  unless  regis- 
tered, be  recognised  as  a  British  ship." 

By  sect.  106,  "  Whenever  it  is  decbired  by  this 
Act  that  a  ship  belonging  to  any  person  or  body, 
qoalified  according  to  this  Act  to  be  owners  of 
British  ships,  shall  not  be  recognised  as  a  British 
ship,  such  ship  shall  not  be  entitled  to  any  bene- 
fits, privileges,  advantages  or  protection,  usually 
enjoyed  by  British  ships,  and  shall  not  be  en- 
titled to  use  the  British  flag  or  assume  the  British 
national  character ;  but  so  far  as  regards  the 
payment  of  dues,  the  liability  to  pains  and  penal- 
ties, and  the  punishment  of  offences  committed  on 


the  punishment  of  offences  committed  on 
board  such  a  ship,  she  shall  be  dealt  with 
in  the  same  manner  as  if  she  were  a  re- 
cogfnised  British  ship  (2).  The  oonvictioii 
vrUl  therefore  be  a£ELnmed. 

Convicttan  affirmed. 


board  such  ship,  or  by  any  persons  belonging  to 
her,  such  ship  shall  be  dealt  with  in  the  same 
manner,  in  all  respects,  as  if  she  were  a  leoognised 
British  ship." 

Sect.  107.  "Every  register  of,  or  declaration  made 
in  pursuance  of  the  second  part  of  this  Act,  in 
respect  of  any  British  ship,  may  be  proved  in  any 
Court  of  Justice,  or  before  any  person  having,  by 
law  or  by  consent  of  parties,  authority  to  receive 
evidence,  either  by  the  prodnction  of  the  original 
or  by  an  examined  copy  thereof,  or  by  a  copy 
thereof  purporting  to  be  certified  under  the  hand 
of  the  registrar,  or  other  person  having  the  charge 
of  the  original ;  which  certified  copies  he  is  hereby 
required  to  furnish  to  any  person  applying  at  a 
reasonable  time  for  the  same,  upon  payment  of  li. 
for  each  such  certified  copy;  and  every  soch 
register  or  copy  of  a  register,  and  also  every  certi- 
ficate of  registry  of  any  British  ship,  purporting 
to  be  signed  by  the  registrar  or  other  proper 
ofScer  shall  be  received  in  evidence  in  any  Court 
of  Justice,  or  before  any  person  having,  by  law  or 
by  consent  of  parties,  anthority  to  receive  evidence 
aa  prima  fad*  pioof  ol  all  the  matters  eontaaed 
or  recited  in  such  register,  when  die  reg^ter  or 
such  copy  is  produced,  and  of  all  the  matters  con- 
tained in  or  endorsed  on  such  certificate  of  regis- 
try, and  purporting  to  be  authenticated  by  the 
signature  of  a  registrar,  when  such  certificate  is 
produced. 

(2)  Offences  peculiar  to  the  " Discipline "danssa 
of  the  Merchant  Shipping  Act,  1854,  as.  289-269, 
stand  on  a  different  footing.  In  such  cases  it  is 
essential  to  a  conviction  that  the  fact  that  the  ship 
is  a  British  ship  be  proved  by  the  register  or  an 
examined  or  certified  copy  under  sect.  107. — See 
Leart/  x.  Uoj/d,  29  Law  J.  Rep.  (m.s.)  M.  C. 
194. 
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[CBOWM   CASE  BE8ERVED.] 
1870  1 

J        ^,j      S       THB   gUKEN  V.   DATIB.* 

Beeewing  Stolen  Ooods — Evidence — Pre' 
vume  ContnctUm  o/Beeeiver — Onus  of  Proof 
— Notice— Hab^ual  Criminali  Act,  1869 
(82  ^  33  Vict.  e.  99),  ».  11. 

By  the  Habitual  Oriminalt  Act,  1869 
(32  ^  33  Viet.  e.  99),  ».  11,  where  any  per- 
ton  who  hat  been  previously  eonvieted  of  any 
offence  specified  in  the  first  schedule  hereto 
emd  invoMngfroMd  or  dishonesty,  is  found 
in  tiie  possession  of  stolen  goods,  evidence  of 
mtehprmious  eonvieHon  shaU  be  admissible 
as  evidence  of  his  hnotoledge  thai  such  goods 
have  been  stolen;  and  in  amy  proceedings 
that  may  he  taken  agamst  him  as  receiver 
of  stolen  goods,  or,  ^.,  proof  may  be  given 
if  his  previous  conviction  before  evidence  is 
given  cf  his  honing  been  found  in  possession 
ef  *ueh  stolen  goods  ;  provided  that  not  lest 
than  seven  days'  notice  shaU  be  given  to 
auch  person  that  proof  is  intended  to  be 
given  of  his  previous  conviction,  and  that 
he  wHl  be  deemed  to  have  hnoum  such  goods 
to  have  been  stolen  until  he  has  proved  the 
contrary.  On  the  trial  of  a  receiver  of 
stole*  goods,  a  notice  was  proved  to  have 
been  ditiy  given  him  in  the  above  form,  and 
a  previous  conviotumfor  hunemy  was  proved 
agoiintt  him,  and  such  evidence  was  relied 
on  at  proof  of  guilty  knowledge.  The  pri- 
soner offered  no  emdenee  to  r^yui  tuch  evi- 
dence of  guilty  knowledge : — ^Held,  that  in 
ike  absence  of  any  enactment  in  the  statute 
that  he  thotdd  be  deemed  to  have  known 
emeh  goods  to  have  been  stolen  mniil  he 
vroved  the  contrary,  the  notice  could  not 
have  the  effect  it  purported  to  have,  and 
■that  guch  receiver  was  not  called  upon  to 
prove  that  he  had  not  such  guilty  know- 
ledge. 

Casb  reearred  by  a  koamed  CJommia- 
Bioaer  of  Assisse  on  the  Sontih  Wales  Cir- 
cait: — 

Jolm  Davis  was  tried  and  convicted 
before  me  at  the  last  Assizes  for  the 
ooanty  of  Glamorgan,  upon  an  indict- 
ment  charging  him  with  receiving  stolen 
goods  knowing  them  to  be  stolen.  At  the 
trial  a  notice  under  the  11th  section  of 

*  Coram  Kelly,  C.B.,  Uaitin,  B.,  Blackborn,  J., 
Mtrntague  Smith,  J.,  and  Mellor,  J. 


the  32  &  33  Vict.  c.  99,  was  proved  to 
have  been  duly  served  upon  the  prisoner. 
It  was  farther  proved  that  in  the  year 
1867,  the  prisoner  had  been  convicted  of 
larceny.  It  was  also  proved  that  he  had 
received  the  goods  which  were  the  subject 
of  the  indictment,  and  that  those  goods 
were  stolen.  I  tolc^  the  jury  that  the  le- 
grislatore  must  be  taken  to  have  intended 
that  the  notice  should  have  the  operation 
which,  upon  the  &ce  of  it,  it  purported  to 
have,  and  that  the  prisoner  ought  to  be 
deemed  to  have  known  such  goods  to 
have  been  stolen  until  he  proved  the  con- 
trary. The  prisoner  was  not  defended 
by  counsel,  but  entertaining  doubts  whe- 
ther the  above  direction  was  right,  I  re- 
served a  case  for  the  opinion  of  i^is  Court 
and  admitted  the  pnsoner  to  bail.  The 
question  for  the  opinion  of  the  Court  is, 
whether  my  direction  to  the  jury  was 
right. 

No  counsel  appeared. 

Our.  adv.  vult. 

Judgment  was  (on  June  11)  delivered 

Kglit,  C.B. — This  conviction  must  be 
quashed.  There  is  no  enactment  in  the 
statute  to  give  the  notice  the  effect  it 
purported  to  have,  and  to  throw  the  omu 
of  proof  of  absence  of  guilty  knowledge 
on  the  prisoner. 

Conviction  quashed. 


[IM  THE  COUBT  OF  QUEEN'S  BENCH.] 

1870    1 
J  ne  li    I  ^'^^'^  appellant,  GOOD  respondent. 

Metropolitan  Building  Act,  1855  (18  ^ 
19  Vict.  e.  122),  s.  51— Fees  due  to  District 
Surveyor. 

The  fees  dueunder  theMetropolitanBuild- 
ing  Act,  1865  (18  ^  19  Vict.  c.  122),  s.  51, 
to  a  district  surveyor,  one  month  after  the  roof 
of  any  building  surveyed  by  him  in  pursu- 
ance of  the  Act  shall  home  been  covered  in, 
are  payable  by  whomsoever  at  thai  time 
answers  the  description  of  "  builder,  occu- 
pier, or  ovmer,"  and  cannot  be  charged  upon 
a  person  subsequently  becoming  the  owner  of 
the  premises. 
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Casb  stated  bj  one  of  the  Metropolitan 
Police  Magistrates  for  the  opinion  of  the 
Gonrt  of  Queen's  Bench : — 

In  Maj,  1866,  notice  was  given  by  one 
Savage,  a  builder,  to  Joseph  Good,  the 
district  surveyor  of  Poplar,  and  herein- 
after called  the  respondent,  of  his  inten- 
tion to  erect  three  Imuscs  in  Lefevre  Boad, 
North  Bow,  under  18  A  19  Vict.  c.  122 
(Metropolitan  Building  Act),  s.  38. 

The  houses  were  duly  inspected  by  the 
respondent  as  district  surveyor.  The  roofs 
of  the  houses  vere  covered  in  on  the  9th 
of  July,  1866,  and  on  the  6th  of  August, 
1866,  the  respondent  became  entitled  to 
receive  five  guineas  as  the  amount  of  fees 
due  to  him  from  the  builder,  owner,  or  oc- 
cupier of  the  buildings  so  erected  under 
section  51  of  the  above-mentioned  Act. 

WiUiam  Tubb,  the  appellant,  was  not 
the  builder,  owner,  or  occupier  of  the 
buildings  in  1866,  but  became  the  owner 
thereof  prior  to  October,  1869.  A  pro- 
per bill,  specifying  the  amount  of  the  fees 
due  to  the  respondent,  was  delivered  to 
the  appellant  on  the  1st  of  October,  1869, 
which  the  appellant  revised  to  pay  ;  where- 
npon  a  summons  was  issued  against  him, 
and  came  on  for  hearing  on  the  10th  of 
Febmtuy,  1870,  at  the  Worship  Street 
Police  donrt. 

The  appellant  contended  that  he  was 
not "  sudi  owner,  Ac.,"  as  section  ol  of  the 
above-mentioned  Act  contemplated,  and 
as  the  summons  alleged,  he  not  having 
been  owner  in  1866  or  1867. 

The  magistrate  made  an  order  for  the 
payment  by  the  appellant  to  the  respond- 
ent of  the  sum  of  51.  5«.,  subject  to  the 
opinion  of  this  Court,  as  to  whether,  on 
the  above  stated  &cts,  such  decision  was 
right  in  point  of  law. 

PhUhrick,  for  the  appellant. — By  s.  51  of 
the  18  &  19  Vict.  c.  122  (MetropoUtan 
Building  Act,  1866),  "one  mon^  after 
the  roof  of  any  building,  surveyed  by  any 
district  surveyor,  has  been  covered  in,  the 
district  surveyor  shall  be  entitled  to 
receive  the  amount  of  fees  due  to  him 
from  the  builder  employed  in  erecting 
such  building,  &o.  (the  amount  of  the 
fees  being  regulated  fay  s.  49,  referring  to 
the  first  part  of  the  second  schedule),  or 
from  the  owner  or  occupier  of  the  build- 
ing so  erected ;  and  if  any  such  builder, 


owner,  or  occupier  refuses  to  pay  the  same, 
such  fees  may  be  recovered  in  a  summary 
manner  before  a  justice  of  the  peace  upon 
its  being  shewn  to  the  satisfaction  of  such 
justice  that  a  proper  bill,  specifying  the 
amount  of  such  fees,  was  debvered  to  such 
builder,  owner,  or  occupier,"  4c.  The  ap- 
pellant is  not  liable  to  the  payment  of 
these  fees,  having  succeeded  to  the  owner- 
ship after  the  same  became  due  ;  and  the 
liability  created  by  the  statute  is  not  one 
which  runs  with  the  land,  but  attaches  to 
the  person  to  whom  the  service  was 
rendered. 

Bush  Oooper,  for  the  respondent. — ^The 
appellant  is  chargeable  in  this  instonce 
with  the  fee  as  "  owner,"  which  term  ap- 
plies to  the  person  entitled  to  the  rents  and 
profits.  It  was  not  the  object  of  the  Act 
to  make  the  person  liable  who  merely 
covers  in  a  bmlding ;  such  process  does 
not  of  itself  render  it  fit  for  occupation, 
and  so  long  as  the  house  is  not  fit  for  oc- 
cupation, no  fee  is  payable.  It  does  not 
appear  that  any  one  was  in  receipt  of  the 
rents  or  profits  arising  from  the  premises 
in  question,  previous  to  the  vesting  of  the 
ownership  m  the  appellant ;  and  the 
decision  of  the  magistrate  was  therefore 
right. 

BucKBUBN,  J.  (1) — ^I  think  it  clear  that 
the  Act  means  that  these  fees  are  payable^ 
when  they  become  due,  by  the  person  who 
at  that  tune  answers  the  description  of 
"builder,  owner,  or  occupier."  In  this 
case  the  appellant's  interest  in  the  pre- 
mises did  not  commence  until  long  aftra 
the  performance  of  the  seirices  in  respect 
of  which  the  fee  is  claimed,  and  I  think 
therefore  that  he  is  entitled  to  our  judg- 
ment. 

Mellob,  J. — ^I  am  of  the  same  opinion. 
The  liability  created  by  this  statute  is 
clearly  not  one  which  runs  with  the  land. 

LnsB,  J.,  concurred. 

Judgment  for  tho  ovppeUcmt. 


Attomeyi — Appleby  &  Crowther,  for  apjiellant ; 
S.  T.  liobeits,  for  respondent. 


(1)  Cockbum,  CJ^.,  had  left  the  Court. 
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[IN  THE  COUKT  OF  QUEBaTS  BENCH.] 

THE  QUEEir  e.  THE  INHABITAirrS 
OF  THE  FABI8H  OF  ST.  HAST, 
ISUNOTON. 


1870, 

Jose 


'^{' 


Order  of  Senuwal — Irremooability — 
WifeDeserted  by  Husband — Tlnemancvpotted 
ChUd—24  &■  25  Vict.  e.  55.  «.  3—29  ^  30 
Via.  e.  113. 1. 17. 

On  the  12th  of  December,  1867,  an  order 
VHu  made  for  the  removal  of  Lucy  L.  and 
iter  daughter  Lucy  from,  the  respondent 
jparish  to  the  appellant  union.  For  more 
Hum  one  year  next  before  the  applieatum  for 
ihe  order,  Lucy  L.  and  her  daughter  had 
resided  together  in  the  respondent  parish ; 
the  daughter  being  eighteen  years  of  age, 
and  unemancipated  at  the  date  of  the  order. 
About  thirteen  years  before  that  date  Lucy 
L.  and  her  husband  were  living,  together 
with  their  children,  in  the  parish  of  M. 
They  quarrelled  in  consequence  of  his 
intimaey  with  another  woman,  and  she, 
having  attempted  to  stab  him,  was  bound 
over  to  keep  the  peace  towards  him,.  He 
took  other  lodgings  for  himself,  where  he 
lived  with  the  other  woman.  In  conse- 
gnenee  of  his  wife  becoming  ehargeable,- 
the  parish  officers  of  M.  threatened  him 
with  legal  proceedings  if  he  did  not  main- 
tain her.  He  agreed  to  aXUno  her  a  weekly 
sum  of  mtoney,  and  this  he  paid  up  to  the 
date  <y  the  application  for  the  order  of 
removal.  She  remained  in  the  lodgings 
which  the  family  had  occupied  before  the 
separation  iiU  she  removed  into  the  respon- 
dent parish,  and  there  resided,  as  above 
mentioned,  wiih  her  daughter.  Their  place 
of  settlement  was  in  the  appellant  tmion  : — 
Held,  that  Lucy  L.  was  irremovable,  in- 
asmneh  as  she  had  been  deserted  by  her 
husband  within  th&meaning  of  the  3rd  sec- 
tion ofihe24i^  ^Mftct.  c.  55,  amended  by 
/A«  29  ^  30  VicLcTllZ.  ».  17 ;  but  thai  tlie 
daughter,  being  unemancipated  and  above 
the  age  of  sixteen  years,  was  removable. 

Upon  appeal  agamst  an  order  of  jns- 
ticBB  for  Uie  removal  of  Imcy  Lawrence 
and  her  daughter  Lacy  &om  Uie  parish  of 
St.  Mary,  Islington,  to  the  Poor  Law 
Union  of  Kingston,  in  the  counties  of 
Snrreyand  Middlesex,  the  Sessions  quashed 
tiie  order,  subject  to  the  following  Case 
for  the  opinion  of  this  Coort : — 

Kbw  Ssbos,  39.— Mao.  Cas. 


1.  The  only  questions  in  this  Case  are, 
whether  the  paupers,  or  either  of  them, 
were  irremorable  froln  the  parish  of  St. 
Mary,  Islington,  the  settlement  being  ad> 
mitted  to  be  in  the  appellant  union. 

2.  Imcy  Lawrence,  the  mother,  was  the 
wife  of  John  Lawrence,  and  Lucy  was 
their  daughter,  aged  eighteen  years,  and 
was  unemancipated,  bat  John  Lawrence 
and  Lucy  Lawrence,  the  mother,  had  not 
lived  together  for  about  thirteen  years 
past. 

3.  For  more  than  one  year  next  before 
the  application  for  the  warrant  or  order 
of  removal,  Lncy  Lawrence,  the  mother, 
had  resided  in  the  respondent  parish  of 
St.  Mary,  Islington,  and  if  she  had  been 
a  widow  during  that  period  would  have 
become  irremovable  fix>m  tliat  parish.  The 
daughter  Lucy  for  the  same  period  and 
longer  acted  as  a  dafly  servant  in  various 
families  in  the  respondent  parish,  but 
during  that  time  resided  with  her  mother. 
John  Lawrence  had  during  the  same 
period  resided  in  Westminster,  and  had 
never  resided  in  the  respondent  parish  of 
St.  Mary,  Islington,  so  as  to  become  irre- 
movable therefrom. 

4.  About  thirteen  years  ago  John  Law- 
rence and  Lucy  Lawrence,  the  mother, 
were  living,  together  with  their  children, 
in  lodgings  in  the  parish  of  St.  Margaret, 
Westminster,  when  various  disagreements 
having  arisen  between  them,  in  conse- 
quence of  his  having  formed  an  intimacy 
with  another  woman,  and  Lucy  Law- 
rence having  attempted  to  stab  her  hus- 
band, he  obtained  a  warrant  against  her 
from  the  Westminster  Police  Court,  upon 
which  she  was  bound  over  to  keep  the 
peace  towards  him.  The  husband  then 
took  other  lodgings  for  himself  and  the 
children,  and  left  his  wife,  Lucy  Lawrence, 
in  thelodgings  the  whole  family  had  pre- 
viously occupied,  where  she  remained 
until  she  removed  into  the  respondent 
parish.  The  husband  and  wife  had  not 
lived  together  since  that  time,  but  the 
husband  has  continued  to  live,  and  is  still 
living,  with  the  woman  about  whom  the 
disagreement  between  him  and  his  wife 
had  taken  place,  and  by  whom  he  has 
since  had  children. 

5.  John  Lawrence  did  not  at  first  make 
his  wife  any  allowanoe  for  he^  mainten- 
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ance,  bat  slie  having  shorily  afterwards 
become  chargeable  to  the  paiish  officers 
of  St.  Margaret,  Westminster,  they  threat- 
ened John  Lawrence  with  legal  proceed- 
ings  if  he  did  not  maintain  her  ;  he  then, 
in  order  to  prevent  such  proceedings, 
agreed  to  allow  her  2«.  6d.  a  week  towards 
her  maintenance,  which  he  paid  np  to  the 
time  of  the  making  the  order  of  removal. 

6.  Neither  Lucy  Lawrence  nor  the 
daughter  Lucy  has  any  other  settlement 
than  the  settlement  of  John  Lawrence, 
which  is,  as  before  stated,  in  the  appel- 
lants' union. 

7.  It  was  contended  on  behalf  of  the 
appellants  that  each  of  the  paupers  was 
irremovable  from  the  respondent  parish, 
on  the  ground,  firstly,  as  to  Lucy  Law- 
rence, the  mother,  that  she  had  been  de- 
serted by  her  husbEind  thirteen  years  ago, 
and  after  his  desertion  had  resided  for  one 
year  in  such  a  manner  as  would,  if  she 
had  been  a  widow,  have  rendered  her 
exempt  from  removal,  and  that  she  had 
therefore  become  irremovable  by  virtue  of 
the  24  &  25  Vict.  c.  55.  s.  8  (as  amended 
by  the  29  &  30  Vict.  c.  113.  s.  17)  ;  and, 
secondly,  as  to  the  daughter  Lucy,  that  for 
the  following  reasons,  or  some  or  one  of 
them,  she  had  become  irremovable : — 

First — That  she  resided  in  the  re- 
spondent parish,  as  before  stated,  for  more 
than  twelve  calendar  months. 

Second — That  she  was  residing  with 
her  mother  who  was  alleged  to  be  irre- 
movable, and  therefore  became  irremovable 
by  virtue  of  11  &  12  Vict.  c.  111. 

Third — That,  she  being  above  the  age 
of  16  years,  the  relief  given  to  her  was 
not  relief  given  to  her  &ther,  and  that 
her  father,  not  being  in  receipt  of  relief, 
except  so  &r  as  relief  to  his  wife  was  re- 
lief to  him,  would  not,  if  residing  in  the 
respondent  parish,  have  been  removable 
therefrom. 

8.  It  was  contended,  on  behalf  of  the 
respondents,  firstly,  that  neither  of  the 
said  paupers  was  irremovable,  inasmuch  as 
Lucy  Lawrence,  the  mother,  had  not  be- 
come irremovable,  as  contended  for  by  the 
appellants,  she  not  having  been  "deserted" 
within  the  meaning  of  the  24  &  25  Vict. 
c.  65 ;  and  secondly,  that  the  daughter 
Luey  was  removable  on  the  ground  that 
even  if  her  mother  had  become  irre- 


movable, the  daughter  being  under  the  age 
of  21yearsandunemancipated,  and  having 
no  other  settlement  than  that  of  her  father, 
was  removable  by  virtue  of  11  &  12  Vict. 
c.  Ill,  because  her  &ther,  John  Lawrence, 
was  removable. 

9.  The  Court  of  Quarter  Sessions  de- 
cided both  of  the  appellants'  points  in  their 
favour,  and  quashed  the  warrant  or  order 
of  removal  as  to  both  paupers,  but  granted 
a  Case. 

10.  The  questions  for  the  opinion  of  this 
Court  were :  First — Whether  Lucy  Law- 
rence, the  mother,  was  "  deserted  "  by  her 
husband  within  the  meaning  of  the  24  & 
25  Vict.  c.  55.  s.  3. 

Second — Whether  the  daughter,  Lucy, 
was  irremovable  from  the  respondent 
parish. 

Field,  for  the  appellants  in  support  of 
i^e  order  of  Sessions. — First,  as  to  the 
mother,  she  comes  within  the  3rd  section 
of  24  &  25  Vict.  c.  56,  which  provides 
that  "  where  a  married  woman  shall  have 
been  or  shall  be  deserted  by  her  husband, 
and  shall,  after  his  desertion,  reside  three 
years  in  such  a  manner  as  would,  if  she 
were  a  widow,  render  her  exempt  from 
removjd,  she  shall  not  be  liable  to  be  re- 
moved from  the  parish  wherein  she  shall 
be  resident,  unless  her  husband  returns  te 
cohabit  with  her."  By  29  &  30  Vict.  c. 
113.  8.  17,  the  period  of  one  year  is  sub- 
stituted for  the  period  of  three  years.  It 
is  clear  that  this  is  a  case  of  desertion, 
every  element,  necessary  to  establish  it, 
being  present.  The  husband  has  deserted 
her,  and  only  contributes  to  her  mainte- 
nance because  the  parish  officers  insist 
upon  his  doing  so.  The  desertion  is  the 
act  of  his  will;  while  he  refrains  fit>m 
cohabiting  wii^  her,  the  desertion  is  com- 
plete. This  is  shown  by  the  latter  words 
of  the  3rd  section  of  24  A  25  Vict.  o.  55. 

As  to  the  daughter,  there  is  a  difficulty 
in  supporting  the  order  of  Sessions. 

[L08H,  J.— The  9  A 10  Vict.  c.  66.  s.  3, 
provides  that  no  child  under  the  age  of 
sixteen  years  residing  with  its  father  or 
mother  shall  be  removed  where  the  &ther 
or  mother  cannot  be  removed.  Does  it 
not  follow  that  the  11  &  12  Vict.  c.  111. 
B.  1  also  applies  to  children  under  that 
ageP] 

A  child  of  18  years  of  age  is  within 
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the  enacting  part  of  the  Ist  section  of  9 
&  10  Vict.  c.  66,  and  as  the  mother  is  irre- 
movable, it  seems  the  daughter  is  so  too. 
Poland,  for  the  respondents. — As  to  the 
mother  it  is  submitted  that  what  has 
taken  place  does  not  amount  to  desertion. 
The  hosband  does  not  go  out  of  the  way, 
BO  that  he  ooold  not  be  found,  nor  did  he 
keep  ap  his  household.  Eyen  after  the 
wife  goes  to  the  respondent  parish,  she 
keeps  up  commonicationB  with  him  and 
receiyes  the  same  sum  of  money  which  he 
had  agreed  to  pay.  In  order  to  be  "  de- 
serted" the  wife  must  be  as  badly  off  as  if 
she  were  a  widow.  [He  was  not  heard 
upon  the  question  whether  the  daughter 
was  removable.] 

CocKBUBN,  C.J. — I  am  sorry  that  we 
should  be  obliged  to  decide  that  the 
daughter  is  removable  when  her  mother 
is  not,  but  the  9  &  10  Vict.  c.  66.  s.  3  ex- 
pressly mentions  the  age  of  16  years  and 
makes  a  child  under  that  age  irremov- 
able. Here  the  daughter  is  18  years  of 
age,  and  we  must  hold  that  ^e  was 
removable.  As  respects  the  case  of  the 
mother,  I  am  of  opinion  that  this  is  a 
case  of  desertion.  [His  Lordship  went 
through  the  facts  as  stated  in  the  case, 
and  then  continued:]  The  eeparation, 
therefore,  originates  with  the  misconduct 
of  the  huBband,  and  continued  up  to  the 
time  of  the  application  for  the  order  of 
removal.  The  only  question  is  whether 
the  payment  of  2s.  6d.  a  week  makes  any 
real  diflerence,  and  deprives  his  act  of  the 
character  of  desertion.  I  think  it  does 
not. 

Lush,  J. — I  am  of  the  same  opinion. 
The  payment  of  the  2».  6d.  a  week  was 
agreed  to  by  the  husband  under  the  fear 
of  a  prosecution  against  him  as  a  rogue 
and  vagabond,  {md  does  not  in  any  way 
alter  the  character  of  his  conduct,  so  as 
to  prevent  it  from  being  a  desertion  with- 
in the  meaning  24  &  25  Vict.  c.  55.  s.  3. 
Order  of  removal  quatlied  as  to  the 
mother,    but    confirmed    aa   to   the 
daughter.     Order  of  Sessions  com- 
firmed  as  to  the  mather,  hut  quashed 
as  to  the  daughter. 

Attorneya — B.  F.  Bartrop,  Kingston-on-Thamea, 
for  appellanUi ;  W.  Sparliag,  for  respondents. 


[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 

Saxam  Dtvisioh. 
1870. 
June  8. 


u 


JONES  V.  WHITTAKER.* 


BiUiard  License — Prohibition  of  Excise- 
able  Liquors — Beer — 8  ^  9  Vict.  e.  109—9 
Geo.  4.  c.  61.  s.  37—11  Geo.  4.  and  1  Wm. 
4.  e.  51.  s.  2—82  and  33  Viet.  c.  27.  s.  16. 

Beer  is  not  an  eweiseable  liquor  within 
the  meaning  of  the  prohibition  in  a  billiard 
license,  under  8^9  Vict.  c.  109,  against 
allouring  the  consumption  of  exciteahle 
liquors  in  a  house  licensed  for  public  billiard 
playing. 

By  the  terms  of  the  license  granted  for 
keeping  a  h^mse  for  public  billiard  playing 
given  in  the  schedule  to  the  8  ^9  Vict.  c.  109, 
it  is  provided  that  the  licensee  "do  not 
knounngly  allow  the  consumption  of  excise- 
able  liquors  therein."  By  11  Geo.  4.  and 
1  Will.  4.  c.  57,  the  excise  duty  on  beer 
tohich  had  previously  been  charged  was  re- 
pealed ;  and  it  was  expressly  provided  that 
the  hereditary  duties  thereon  should  not  be 
collected  during  the  reign  of  his  Majesty  : — 
Held,  thai  beer  is  not  an  exeiseable  liquor 
within  the  meaning  of  the  prohibition  in  a 
billiard  license, 

Lancashire  v.  the  Justices  of  Stafford- 
shire (1)  followed. 

Casb  stated  by  the  Stipendiary  Magis- 
trate for  Manchester,  under  the  20  &  21 
Vict.  c.  43. 

The  appellant,  on  the  10th  day  of  De- 
cember last,  appeared  before  the  above- 
mentioned  magpstrate  to  ansiyer  the  charge 
of  having  "  on  the  1st  day  of  December, 
1869,  being  then  duly  licensed  to  keep  a 
house  for  public  biUoard  playing,  unlaw- 
fully and  knowingly  allowed  the  consump- 
tion of  a  certain  exeiseable  liquor  in  hi.s 
said  house,  to  wit,  beer,  by  certain  persons 
then  resorting  thereto,  against  the  tenour 
of  the  said  license,  and  contrary  to  the 
statute  in  sach  cases  made  and  provided." 

It  was  proved  that  the  appellant  occu- 
pied a  house  in  the  city  of  Manchester, 
for  which  he  was  duly  Ucensed  under  the 

*  Coram  Mellor,  J.,  and  Figott,  B.,  sitting  as 
Assistant-Judge  Lnder  the  Judges  Jurisdiction  Act, 
1870(33  Vict.  c.  6). 

(1)  26  Uw  J.  Eep.  (Jfj.)  M.C.  171 ;  s.c.  7 
£.  &  B.  839,  sub  nom.  The  ^tten  r.  Lancashire. 
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3  &  4  Vict.  c.  61,  and  32  &  33  Vict.  o.  27, 
to  sell  beer,  wine  and  cider,  to  be  consumed 
on  the  premises.  The  appellant  also  held 
a  license  under  the  8  &  9  Vict.  c.  109,  to 
keep  the  said  house  for  public  billiard 
playinff,  and  such  license  was  in  the  form 
given  in  the  schedule  to  that  Act.  The 
appellant  kept  a  billiard  table  for  public 
use,  which  was  so  used  by  the  public,  and 
during  the  time  of  play  the  appellant  al- 
lowed beer  to  be  consomed  on  the  premises. 

It  was  objected,  inter  alia,  at  the  hear- 
ing of  the  complaint  on  behalf  of  the  ap- 
pellant, that  beer  was  not  an  exciseable 
liquor.  The  objection  was  overruled  and 
the  appellant  was  convicted,  and  the  ques- 
tion was  whether  such  conviction  were 
right  or  wrong  in  law. 

Ambrose  for  the  appellant. — ^The  ques- 
tion is  whether  beer  is  an  exciseable  liquor 
within  the  meaning  of  the  proviso  to  the 
license  granted  by  justices,  under  the  8  & 
9  Vict.  c.  109.  8.  10,  to  keep  a  house  for 
public  billiard  playing.  The  proviso  is 
that  the  licensee  do  not  knowingly  allow 
the  consumption  of  exciseable  liquors 
therein  by  the  person*  resorting  thereto. 
The  form  of  the  license  is  given  m  the  3rd 
schedule  to  the  Act.  By  section  11,  every 
house  kept  for  public  billiard  playing  is 
required  to  be  licensed,  except  a  house  for 
which  the  occupier  holds  a  licensed  vic- 
taaller's  license  tmder  9  Geo.  4.  c.  61.  The 
appellant  holds  a  license  for  his  house  for 
the  sale  of  beer,  &c.,  under  11  Qeo.  4.  and 
1  Will.  4.  c.  5,  and  has  been  convicted  of 
an  offence  against  the  tenour  of  his  billiard 
license,  under  section  12,  for  selling  beer 
to  persons  playing  at  a  public  billiard  table 
in  his  house,  and  it  is  submitted  that  beer 
is  not  an  exciseable  liquor,  and  that,  there- 
fore, the  conviction  is  wrong.  Beer  is  not 
now  subj  ect  to  any  duty  of  excise.  In  ImtI' 
eashire  v.  The  Justices  of  Staffordshire  (1), 
sweet  wines,  which  by  the  interpretation 
clause  (section  37  of  the  9  Geo.  4.  c.  61), 
were  then  exciseable  liquors,  as  being  then 
chargeable  with  duty  either  by  customs  or 
excise,  were  held  to  be  no  longer  excise- 
able  liquors  after  the  abolition  of  the  duty 
upon  them  by  4  db  5  Will.  4.  c.  17,  al- 
though the  duty  on  the  license  to  sell  them 
was  still  retained.  It  is  true  that  Mr. 
Justice  Erie  differed  from  the  rest  of  the 
Court  but  he  was  overruled,  and  the  case 


is  on  all-fonrs  with  the  present.  The  duty 
on  the  article  is  one  thing,  and  the  duty 
on  the  license  to  sell  it  is  another. 

Hopwood  for  the  respondent. — Beer  is 
an  exciseable  liquor  within  the  meaning  of 
the  prohibition  in   the   billiard  license. 
According  to  a  note  in  Mr.  Oke's  Magit' 
terial  Synopsis,  p.  900,  ed.  8,  it  has  been 
the  practice    not    to    license   beerhonse 
keepers  for  that  reason.    He  mentions  the 
prohibition  and    adds,    "which  liquors, 
according  to  the  opinion  of  the  exdse 
authorities,  include  beer,  ale,  porter,  cider 
and  perry."      An   exciseable  liquor  is  a 
liquor  upon  which  Her  Majesty  could  exer- 
cise the  prerogative  right  of  taking  excise 
duties,  and  in  fact  extends  to  any  liquor 
under  the  management  of  the  excise  as 
authorities,  as,  for  instance,  by  controlling 
its  sale  by  requiring  a  Uoense  to  be  taken 
out  by  the  seller.    An  excise  license  is 
necessaiy  for  the  seller  of  beer.      The 
legislature,  by  their  language  in  different 
statutes,  shew  that  they  consider  beer  as 
an  exciseable  liquor.     In  the  9  Geo.  4.  c. 
61.  8.  37,  which  is  the  Act  still  in  force 
relative  to  the  licensing  of  alehouses,  and 
is  referred  to  in  the  8  &  9  Vict.  c.  109. 8. 12, 
and  incorporated  to  a  certain  extent  with 
the  latter  Act,  beer  is  expressly  mentioned 
in  the  interpretation  clause  as  an  exciseable 
liquor,  and  in  the  last  Act  with  respect  to 
licensing  beerhouses,  the  32  &  33  Vict.  c. 
27.  8.  16,  beer  is  classed  with  exciseable 
liquors.    That  section  imposes  a  penalty 
"where  any  person  licensed  under  9  Geo.  4. 
c.  61,  is  convicted  of  keeping  his  house 
open  for  the  sale  of,  or  of  selling  beer, 
cider,  wine,  spirits  or  any  other  exciseable 
liqtwr,"  at  a  time  when  it  ought  by  law  to 
be  closed,  &c.     If  an  exciseable  liquor 
means  a  liquor  upon  which  an  excise  duty 
can  be  imposed,  then  beer  is  such  a  liquor. 
The  prerogative  right  to  impose  duty  on 
beer  still  exists,  it  was  only  suspended  by 
the  11  Geo.  4.  and  1  Will.  4.  c.  51  during 
the  reign  of  his  late  Majesty.     There  is 
nothing  to  prevent  her  present  Majesty 
exercising  her  prerogative  right  by  col- 
lecting that  duty  now.     If  the  contention 
of  the  appellant   prevails,  a  person  who 
gets  a  billiard  license  can  evade  the  sta- 
tutes which  require  him  to  get  an  excise 
license,  and  the  certificate  of  the  magis- 
trates. 
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Ambrose  in  reply. — ^At  the  time  of  the 
9  Geo.  4.  c.  61,  beer  was  subject  to  an 
excise  duty,  and  therefore  was  an  excise- 
able  liquor. 

MBU.OB,  J. — I  am  of  opinion  that,  npon 
the  authority  of  the  case  o{  Lancashire  v. 
The  Justices  of  Staffordshire  (1),  I  must 
hold  that  beer  is  not  an  exdseable  liquor. 
With  regard  to  the  point  made  by  the  re- 
spondent's counsel,  that  beer  is  treated  as 
an  exdseable  liquor  in  the  32  &  33  Yict. 
c.  27.  s.  16,  by  reason  of  the  expression 
"beer,  cider,  wine,  spirits  or  any  other 
exdseable  liquor,"  I  think  that  the  colloca- 
tion refers  "any  other  exciseable  liquor" 
to  the  last  antecedent  spirits,  and  throws 
no  light  npon  the  present  question.  If  the 
expression  "  other  exciseable  liquor  "  had 
foUowed  immediately  upon  beer  or  wine, 
there  m^ht  have  been  more  force  in  that 
point,  ifpon  the  &cts  I  can,  however, 
see  no  distinction  between  this  case  and 
Lancashire  ▼.  The  Justices  of  Staffordshire 
(1).  In  that  case  sweet  wines  were 
subject  to  excise  duty  at  the  time  of  the 
passing  of  the  9  Geo.  4.  c.  61,  and  were 
exciseable  liq[uors  at  that  time.  That  duty 
was  subsequently  repealed,  but  an  excise 
Ucense  was  still  required  by  sellers,  yet  the 
Court  held  that  sweet  wines  were  no  longer 
an  exciseable  hquor  after  the  repeal  of  the 
duty.  So  here,  beer  was  liable  to  an  ex- 
cise dnij  at  the  time  of  the  passing  of  the 
9  Geo.  4.  c.  61,  and  was,  therefore,  in- 
cluded within  the  term  exdseable  liquor 
in  that  statute ;  but  it  is  now  no  longer 
subject  to  that  duty,  and  is  therefore  not 
an  exciseable  liquor  within  that  statute, 
iuad  was  not  so  at  the  time  of  the  passing 
of  the  8  &  9  Vict.  c.  109,  under  which  the 
billiard  license  in  the  present  case  was 
granted.  I  confess  I  am  unable  to  follow 
the  reasoning  of  Erie,  J.,  in  expressing  his 
dissent  in  the  case  ot  Laaicashire  v.  The  Jus- 
tices of  Staffordshire  (1).  But  it  has  been 
argued  that  the  duty  on  beer  is  not  repealed, 
and  that  the  effect  of  the  statutes  passed 
at  the  beginning  of  a  fresh  reign,  for  the 
purpose  of  substituting  certain  duties  in 
the  place  of  the  prerogative  revenues,  is 
not  to  abolish  the  prerogative  right  to 
levy  the  duty,  but  to  keep  up  the  right 
for  a  fresh  bargain  at  the  beginning  of  the 
next  rdgn,  but  it  would  be  strange  if  we 


were  not  to  hold  that  a  snffident  repeal 
and  abolition  for  the  present  purpose.  I 
therefore  think  beer  is  not  an  excisable 
liquor  within  the  meaning  of  this  license, 
and  the  conviction  must  be  quashed. 

PiGOTT,  B. — I  quite  agree.     Lancashire 
V.  The  Justices  of  Staffordshire  (1)  is  an 
express  authority  upon  the  point  raised. 
Judgment  for  the  appellant. 

AttoraeTB — E.  K.  Bandell,  agent  for  Cobbett  &  Co., 
Manchester,  for  appellant ;  Johnson  &  Weather- 
alls,  agents  for  Eigson  &  Son,  Manchester,  for 
respondent. 


[IN  TflE  COUKT  OF  COMMON  PLEAS.] 

1870.  \  COPLBT  {appettarU)  v.  bubton 
June  28.  J         (respondent). 

Public  House — Opening  on  Sunday  dur- 
ing Prohibited  Howrs — 11  ^  12  Vict.  c.  49 
— Costs. 

A  too*  charged  before  justices,  under 
11  Sf  12  Vict.  c.  49,  tvUh  having  opened  his 
house  for  the  sale  of  wine  and  beer  on  Sun- 
day, before  half-past  twelve.  He  kept  a 
refreshment  room  communicating  with  a 
railway  station ;  he  had  a  notice  thereon  as 
to  the  penalties  incurred  in  case  of  persons 
not  travellers  homing  refreshment  during 
prohibited  hours;  he  had  ordered  his  ser- 
vants to  ash  persons  if  they  were  going  by 
train ;  eight  persons  were  in  the  room  within 
the  prohibited  time ;  he  had  questioned  six 
of  them,  but  his  servant  neglected  to  question 
two  who  came  in  during  A's  absence;  of 
the  eight  persons,  four  were  strangers  who 
went  off  by  a  train  which  started  shortly 
after  their  entering  the  room ;  the  others  re- 
sided about  a  quarter  or  half-mile  off,  and 
three  of  them  took  tickets  and  went  by  the 
train,  whilst  the  fourth  had  accompanied  hi« 
son,  who  went  by  it.  The  justices  convicted 
A: — Held,  that  the  conviction  was  wrong. 

The  Court  m  future  will,  on  quashing  a 
conviction  of  this  hind,  do  so  with  costs. 

This  was  a  Case  stated  by  justices  under 
20  &  21  Vict.  c.  43. 

1.  At  a  petty  sessions  holden  by  ad- 
journment at  Todmorden,  in  the  West 
Biding  of  the  county  of  York,  on  the  9th 
day  of  September,  1869,  an  information 
preferred  by  William  Burton,  sergeant  of 
police  (hereinafter  called  the  respondent) 
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against  John  Copley,  a  licensed  victualler 
(hereinafter  called  the  appellant),  under 
sec.  1  of  the  Act  11  <fc  12  Vict.  cap.  49, 
charging  for  that  he,  the  said  John  Copley, 
on  the  22nd  day  of  August  then  last,  at 
Todmorden  and  Walsden,  in  the  county 
of  Lancaster,  then  being  a  licensed  vic- 
tualler, and  the  said  day  being  Sunday, 
unlawfully  did  open  his  house  for  the  sale 
of  wine  and  beer,  before  half-past  twelve 
o'clock  in  the  afternoon  of  the  said  last- 
mentioned  day,  to  wit,  at  ten  minutes 
past  eleven  o'clock  in  the  forenoon,  other- 
wise than  as  refreshment  for  travellers, 
was  heard  and  determined  by  us,  the  said 
justices  respectively  being  then  present, 
and  upon  such  hearing  the  appellant  was 
duly  convicted  before  us  of  the  said  offence, 
and  we  adjudged  him  to  pay  Is.  penalty 
and  14«.  costs. 

2.  And  whereas  the  appellant  being 
dissatisfied  with  our  determination  upon 
the  hearing  of  the  said  information,  as 
being  erroneous  in  point  of  law,  bath,  pur- 
suant to  sec.  2  of  the  said  statute,  20  and 
21  Vict.  c.  43,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case,  setting 
forth  the  facts,  and  the  grounds  of  such 
our  determination  as  aforesaid,  for  the 
opinion  of  this  Court,  and  hath  duly  en- 
tered into  a  recognizance,  as  required  in 
that  behalf  by  the  said  last  mentioned 
statute. 

3.  Now,  therefore,  we  the  said  justices, 
in  compliance  with  the  said  application,  do 
hereby  state  and  sign  the  following  case : 

4.  Upon  the  hearing  of  the  said  in- 
formation, it  was  proved  and  found  by  us 
as  facts  that  the  appellant's  house,  which 
is  called  the  Queen's  Hotel,  is  situate  in 
Todmorden,  near  to  the  railway  station 
there,  and  has  a  communication  with  such 
station  by  means  of  a  covered  gangway, 
in  the  sides  of  which  are  windows,  and 
which  leads  into  a  room  called  the  re- 
freshment room.  The  respondent,  accom- 
panied by  a  police  constable,  visited  the 
appellant's  premises  about  ten  minutes 
past  eleven,  a.m.,  they  having  seen  men 
walk  along  the  gangway  &om  the  station 
into  the  hotel,  some  of  whom  they  knew 
to  be  residents  in  the  same  town.  The 
respondent  and  constable  visited  the  re- 
freshment room  of  the  hotel  by  the  gang- 
way from  the  station,  and  found  therein 


eight  men,  six  of  the  men  having  each  a 
glass  of  beer  part  drunk,  and  the  other 
two  men  having  a  glass  of  sherry  each ; 
they  were  aU  standing,  and  some  were 
smoking ;  four  of  these  men  the  officers 
knew  to  be  residents  in  the  town,  and  the 
other  four  men  were  strangers  to  the 
town.  A  female  usually  attends  to  that 
room,  the  appellant  taking  a  general  sn- 
perintendence ;  he  was  then  in  another 
part  of  the  house,  but  had  been  in  the 
refreshment  room  shortly  before  the  re- 
spondent and  the  constable  entered  the 
room,  and  on  two  of  the  four  residents 
coming  into  the  room  the  appellant,  before 
they  were  served  with  any  refreshment, 
enquired  if  they  were  going  by  the  train, 
to  which  they  replied  m  the  affirmative. 
The  officers  asked  the  waiter  for  the  land- 
lord, and  she  called  for  him,  the  officers 
proceeding  into  a  lobby  leading  further 
into  the  house.  Whilst  the  officers  were 
there  waiting  for  the  landlord,  the  eight 
men  each  drank  up  his  ale  or  wine  and 
went  by  the  gangway  on  to  the  station. 
There  was  a  train  due  from  Lancashire 
into  Yorkshire  at  thirteen  past  eleven. 
The  officers  did  not  speak  to  any  of  the 
eight  men,  nor  they  to  the  officers.  Two 
of  the  four  residents  resided  within  a 
quarter  of  a  mile  of  the  hotel,  oud  the 
other  two  within  half  a  mile,  and  all  of 
them  appeared  to  be  healthy  and  active 
men.  The  appellant  has  resided  at  Tod- 
morden, and  kept  this  hotel  several  years. 
After  a  short  interview  between  the  offi- 
cers and  the  landlord,  in  the  course  of 
which  the  landlord  pointed  the  officers  to 
a  printed  notice  hung  in  a  conspicuous 
part  of  the  room,  the  officers  told  him 
the  names  of  the  four  residents,  and  said 
they  should  be  obliged  to  report  him  to 
their  superior  officer,  and  in  reply  he  said 
he  could  not  blame  them  for  doing  their 
duty.  The  officers  returned  by  the  gang- 
way to  the  station,  and  saw  one  of  the 
four  residents  go  from  the  platform  into 
the  ticket  office,  and  then  return  and  cross 
over  the  rails  on  to  the  platform  for  York- 
shire ;  he  and  two  other  of  the  four  resi- 
dents and  the  strangers  all  went  by  the 
train.  It  was  several  minutes  after  the 
train  was  due,  and  ought  to  have  started 
for  Yorkshire,  when  this  resident  went 
into  and  returned  from  the  ticket  office ; 
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bat  a  TBJIwaj  official  always  rings  a  bell 
when  a  train  is  about  a  mUe  distant ;  the 
train  stops  at  a  station  distant  a  little 
above  two  miles  from  Todmorden,  and 
afterwards  about  every  two  or  three  miles 
to  Wakefield,  Leeds,  or  Bradford.  When 
the  train  departed  one  of  the  four  resi- 
dents left  the  station,  and  returned  to- 
wards his  home  in  Todmorden,  he  having 
come  to  see  a  son  off  by  the  train  who  re- 
sided at  a  distance,  and  had  been  on  a 
visit  to  his  father,  and  two  others  of  the 
four  were  seen  by  the  officers  walking  in 
the  town  of  Todmorden  between  two  and 
three  o'clock  in  the  afternoon  of  the  same 
day. 

5.  The  officers  then  returned  to  the 
hotel,  and  told  the  appellant  they  had  seen 
one  of  the  four  men  (whose  name  they 
mentioned)  leave  the  station  and  return 
into  the  town,  and  the  other  three  gfo  off 
by  train.  The  officers  had  seen  some  of 
the  four  in  the  town  shortly  previous  to 
seeing  them  walk  along  the  gangway 
into  the  hoteL  When  the  officers  told  the 
names  of  the  four  men,  whom  they  knew, 
they  asked  the  appellant  if  he  considered 
them  travellers.  His  reply  was,  that  if 
they  either  came  or  went  by  train  he  con- 
sidered them  travellers,  and  he  asked  the 
waiter  if  he  had  not  given  her  directions 
not  to  give  oat  refreshments  on  Sundays 
during  the  prohibited  hours,  without  first 
asking  whether  they  had  come  or  were 
going  by  train.  She  replied  that  he  had 
given  such  directions  to  her,  bat  she 
mled  to  ask  the  question  from  the  two 
residents  who  came  in  after  the  appellant 
left  the  room.  The  outer  doors  to  the 
other  parts  of  the  hotel  were  all  closed. 
The  following  is  a  copy  of  the  printed 
notice  before  referred  to : — 

"  NonCB  TO  THK   PUBUC. 

"The  following  clause  is  in  the  new 
Wine  and  Beerhouse  Licensing  BiU,  and 
sabjects  each  person  present  in  a  licensed 
house  at  illegal  hours  to  a  penalty  of 
forty  shillrngs : — 'Where  any  person  hcen- 
iied  under  any  of  the  said  recited  Acts  to 
sell  beer,  cider,  or  wine  by  retail,  or  any 
person  licensed  under  the  said  Act  of  the 
ninth  year  of  the  reign  of  King  George 
the  Fourth,  is  convicted  of  keeping  his 
house  open  for  the  sale  of  or  of  selling 
beer,  cider,   wine,   spirits,  or  any  other 


exciseable  Uquor,  or  of  suffering  tho  same 
to  be  drunk  in  such  house  at  any  time 
daring  which  such  house  ought  by  law  to 
be  closed,  any  person  (other  than  the  ser- 
vants or  innmtes  of  such  house)  present 
in  such  house  at  such  time,  shall,  unless 
he  account  for  his  presence  to  the  satis£a<;- 
tion  of  the  justices,  having  cognizance  of 
the  case,  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  forty  shillings 
for  each  offence.' 

"  Hefreshments  are  suppUed  in  this 
room  on  Sundays  (during  prohibited 
hours)  to  those  persons  only  who  are 
travelling  to  or  by  train.  All  those  who 
may  fictitiously  obtain  them  will  subject 
themselves  to  penalties  imposed  as  above 
mentioned." 

6.  None  of  the  four  residents  had  come 
by  train,  and  none  of  them  were  waiting 
for  friends  to  come  by  that  train,  and  the 
train  was  only  a  few  minutes  late. 

7.  We  found,  as  a  fact,  that  none  of 
these  four  residents  were  travellers,  and 
were  of  opinion  and  adjudged  that  none 
of  them  required  or  needed  refreshment, 
and  to  none  of  them,  especially  to  the  one 
who  did  not  go  by  the  train,  but  came 
from  his  house  to  see  his  son  go  and  then 
return  home,  was  the  ale  or  sherry,  which 
they  drank,  refreshment  to  them  in  the 
proper  interpretation  of  refreshment  as 
applied  to  traveUers ;  that  it  was  in  hct 
tippling,  and  we  were  of  opinion  that  they 
could  not  nor  could  any  of  them  have 
maintained  an  action  against  the  appellant 
if  he  had  refused  to  fill  to  them  respec- 
tively the  ale  and  sherry  on  their  tender- 
ing the  price. 

8.  The  attorney  for  the  appellant  argued 
contrary  to  the  conclusions  stated  in  the 
seventh  paragraph,  and  cited  several  de- 
cisions in  support  of  his  argument,  but 
we  held  that  none  of  those  decisions 
governed  this  case,  the  facts  in  the  se- 
veral cases  cited  being  different  to  those 
found  by  OS  in  the  present  case.  A  fourth 
magistrate,  who  sat  with  us,  thought  that 
the  information  ought  to  be  dismissed. 

9.  The  questions  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court,  therefore,  are : — 

First — Whether  the  said  four  residents 
were  all  travellers  as  intended  by  the 
Act  of  Parliament. 
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Second — ^Whether  the  said  ale  and  yrine 
were  refreshment  taken,  and  needed  by 
them,  as  travellers. 

10.  If  the  Court  should  be  of  opinion 
that  the  said  conviction  was  legatly  and 
properly  made,  and  the  appellant  is  liable 
as  aforesaid,  then  the  said  conviction  is  to 
stand,  bat  if  the  Court  should  be  of  con- 
trary opinion,  then  the  said  information  ia 
to  be  c&smissed. 

Chray,  for  the  appellant. — The  justices 
are  to  state  the  facts  and  the  reasons  of 
their  decision,  not  to  state  the  question  of 
law,  and  if  they  do  the  Court  are  not 
bound  down  to  it.  The  information  was 
for  opening  the  house  improperly,  but 
there  was  no  evidence  that  it  was  not 
opened  bona  fide,  on  the  contrary,  the 
evidence  shews  it  was,  and  if  any  person 
not  being  a  traveller  was  among  those 
served,  he  was  liable.  And  the  case  is  on 
all  fours  with  Peache  v.  Golman  (1). 

Hoptoood,  for  the  respondent. — The  jus- 
tices with  the  witnesses  before  them,  and 
their  local  knowledge,  may  have  well  con- 
cluded that  the  appellant  in  truth  was  in- 
tending to  evade  the  law,  and,  as  pointed 
out  in  Taylor  v.  Humphries  (2),  the  Court 
ought  greatly  to  rely  on  the  local  know- 
ledge of  the  justices.  And  as  respects 
Peache  v.  Oohnan  (1),  Willes,  J.,  states 
that  the  question  there  was  only  whether 
the  justices  were  bound  to  convict. 

Gray,  in  reply. 

"WiLiBS,  J. — ^I  am  of  opinion  that  the 
conviction  should  be  quashed.  It  is  im- 
portant to  give  effect  to  laws  providing 
for  the  sanctity  of  the  day  of  rest,  but  this 
must  be  done  by  fair  means,  and  not  by 
inflicting  a  penalty  where  there  is  no  in- 
tention to  do  wrong  and  a  man  does  his 
best  to  serve  only  hotw,  fide  travellers, 
the  statute  making  an  exception  as  to 
travellers  and  letting  a  iona  fide  traveller 
have  refireshment.  If  the  landlord  opens 
his  house  under  circumstances  where  no 
explanation  of  it  appears,  one  may  con- 
clude that  he  opens  generally,  and  he 
might  be  called  on  to  explain.  Such  may 
be  the  case  where  the  house  is  out  of  the 
way  of  travellers,  and  the  persons  coming 

(1)  88  Law  J.  Eep.  (h.8.)  M.C.  118. 

(2)  31  Ibid,  1. 


to  it  wonld  most  likely  be  residents  in  the 
neighbourhood.     But  here  the  place  was 
a  re&eshment-room  at  a  railway  station  to 
which    persons    would    natumlly  resort 
when  on  a  journey,  and  of  the  persona 
present  four  were  strangers  who  went  by 
train,  three,  who  resided  near,  also  went 
by  train,  and  one,  who  also  resided  near, 
came  to  see  his  son  off,  and  the  transac- 
tion was  shortly  before  a  train  started. 
Prima  facie,  therefore,  the  house  was  open 
to  sell  drink  to  travellers,  because  it  was 
at  a  railway  station,  and  there  was  nothing 
in   the   persons  to  shew   they  were  not 
travellers,  and  there  is  no  reason  to  con- 
clude as  to  the  three  that  they  went  by 
train  merely  to  evade  the  law,  and  even 
if  they  were  not  bona  fide  travellers,  yet 
the  landlord  may  have  opened  honestly 
for  travellers,  and  what  is  there  to  shew 
that  he  was  aware  that  they  had  no  busi- 
ness to  be  there  ?     I  agree,  if  negUgenoe 
to  separate    travellers    from    others   he 
shewn,  there  is  evidence  that  the  house 
was  open  to  sell  drink  illegally.     Gross 
negligence  or  want  of  precaution  in  this 
matter  would  be  evidence  of  guilt,  but 
there  is  nothing  of  the  sort  here.    There 
was  a  notice  placed  conspicuously ;  there 
were    directions    to    the    servant^     and 
inquiries   in  &ct   made;    there   was   an 
absence  of  intention  to  break  the  law,  or 
of  misconduct  which  wonld  be  evidence 
of  a  design  to  evade  it ;  and  therefore, 
passing  over  the  questions  in  paragraph  9, 
and  addressing  myself  to  paragraph  10,  t 
am  of  opinion  that  the  conviction  was  not 
legally  and  properly  made,  and  should  be 
quashed,  because  it  appears  to  me  there 
was  no   evidence  on  which   the  justices 
could  properly  convict,  no  evidence  that 
the  appellant  did  not  open  his  house  law- 
fully to  sell  refireshments  to  travellers. 

Keating,  J. — ^I  am  of  the  same  opinion. 
No  doubt  if  the  facts  shewed,  and  the 
justices  had  found,  that  the  appeUant's 
conduct  was  colourable,  that  there  was  no 
bona  fides,  and  that  tippling  was  going  on 
by  his  consent,  there  would  bo  strong 
evidence  to  shew  that  he  opened  his 
house  illegally.  But  there  is  nothing 
to  shew  that  the  landlord  knew  there 
was  any  breach  of  the  law.  There 
WEts  a  notice,  there  were  directions  to  the 
servants  (which  were  followed  out  except 
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as  to  two  persons),  and  the  amoimt  of 
the  refireshment  and  position  of  the  parties 
standing  at  the  counter  having  a  glass  of 
beer  or  sheny, — just  the  position  of 
traveUers  going  by  train, — ^presented 
notiiing  to  challenge  the  notice-  of  the 
landlord,  and  tharefore  it  seems  to  me 
there  was  nothing  to  shew  knowledge  on 
the  part  of  the  landlord  that  the  persons 
were  not  bona  fide  travellers.  Their  taking 
tickets  was  not  material,  as  here  it  is  nc£ 
a  question  as  to  them,  but  as  to  the  mind 
of  the  landlord,  and  improper  knowledge 
hj  him,  which  should  be  clearlj  shewn.  I 
think  the  conviction  is  wrong,  and  in  so 
deciding  I  attend  not  to  the  questions 
submitted  bj  the  justices,  bat  to  paragraph 
10  of  the  case. 

MoNTAOUE  Smith,  J. — I  am  of  the  same 
opinion,  and  think  there  is  not  sufficient 
evidence  to  support  the  conviction.  It  is 
not  found,  and  it  does  not  appear  hy  the 
evidence,  that  the  appellant  opened  his 
house  except  for  travellers,  and  as  four 
were  travellers  beyond  doubt  it  might 
have  been  opened  for  them,  and  the  justices 
do  not  find  that  he  knew  that  the  other 
four  were  not  travellers,  and  on  the  facts 
I  think  there  is  nothing  to  shew  he  did 
know,  or  that  be  did  not  care  to  know ;  all 
the  £a«ts  are  consistent  with  bona  fides.  It 
is  said  four  were  seen  in  the  town  a  few 
hours  after,  but  the  landlord  can  hardly 
be  bound  to  inquire  as  to  the  length  of 
a  man's  journey,  and  persons  going  by 
laQway  are  prima  facie  travellers. 

[Orgy  asked  for  costs.] 

WiLLES,  J.  —  The  decided  cases  have 
either  been  so  misunderstood  or  not  acted 
on,  and  we  have  had  to  reverse  so  many 
convictions  under  this  statute,  that  though 
we  shaU  not  give  costs  in  this  case  as  we  do 
not  desire  to  act  without  giving  warning, 
in  future  we  shall  give  them.  We  desire 
it  to  be  distinctly  understood  that  the 
burthen  of  proof  is  on  the  prosecution,  and 
that  in  fViture,  in  quashing  the  conviction 
in  these  casee^  we  shall  do  so  with  costs. 
Oonmction  ^[uathed. 

Attorneys — -'Bielcaida  &  Walker,  agents  for  James 
Btaasfield,  Todmorden,  for  appellant ;  Shaw  & 
Trainallra.  agents  for  A.  O.  te  T.  Eastwood, 
Todinardeii,  for  respondent. 
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THE    QUEEN    V.    THE    JUS- 
TICES  OF  SUBREY. 


Hew  Staaa,  39.— Mag.  Cas. 


Highway — Notices  preliminary  to  Order 
for  Stopping  up  Highway  —  Oertvorari  — 
Peiraon  aggrieved — 27  Sf  28  Viet.  c.  101. 
*,  21;  5  1 6  Wm.  4  c.  60.  s.  85. 

.By  5  ^  6  Will.  4.  e.  50.  «.  ^h,  justices  are 
empoioered  to  view  highways  which  it  is  pro- 
posed to  divert  or  stop  up,  and  to  certify 
that  they  are  unnecessary,  upon  proof  that 
a  notice  in  a  prescribed  form  has  been 
affixed  at  the  place  and  by  the  side  of  each 
end  of  the  highway  from  whibh  the  same  is 
proposed  to  be  diverted  or  stopped  up.  By 
27  *  28  Viet.  e.  101.  s.  21,  the  proceedings 
under  the  former  Act  may  be  adopted  for 
the  purpose  of  certifying  that  a  highway  is 
unnecessary  for  public  use.  Three  roads, 
each  in  a  separate  parish,  formed  one 
system^  and  consisted  of  three  limbs,  running 
from  three  turnpike  roads  at  the  points 
A,  B,  and  0,  and  mating  at  a  central  point 
T),so  as  to  form  a  figure  Wee  that  of  the 
capital  letter  Y.  The  justices,  purporting  to 
act  under  27  Sf  28  Vict.  c.  101.  a.  21,  made 
three  certificates  as  to  each  of  the  three  high- 
ways. The  roads  referred  to  in  the  certifi- 
cates were  described,  one  as  running  from, 
D  to  A,  another  as  running  from  D  to  B, 
and  a  third  as  running  from  D  to  0.  The 
certificates  also  recited  that  the  requisite  no- 
tices luxd  been  given.  It  appeared  that  a 
notice  was  placed  at  the  points  A,  B,  and  G, 
but  not  at  the  central  point  D.  The  certifi- 
cates having  been  affirmed  on  appeal  to  the 
sessions, — Held,  that  a  certiorari  must  issue 
for  the  purpose  of  quashing  the  ordiirs  of 
sessions,  as  each  of  the  three  orders  related 
to  a  separate  highway,  one  end  of  which  was 
at  D,  80  that  the  prescribed  notices  had  not 
been  given,  and  the  certificate  was  invalid. 

The  applicant  for  the  certiorari  resided  in 
the  neighbourhood  of  the  highways  to  which 
the  certificates  related: — Held,  that,  by 
reason  of  his  residence,  he  was  in  the  condi- 
tion of  a  person  gn'eved,  and  entitled  to  the 
certiorari  as  of  right. 

Rule  for  justices  of  Surrey,  and  the 
highway  board  for  the  district  of  Black- 
heath,  to  shew  cause  whj  a   certiorari 
should  not  issue  to  bring  mto  Court  th^ 
U 


Digitized  by 


Google 


146 


CASES  CONNECTED  WITH 


[N.S. 


orders  made  at  the  December  Quarter 
Sessions,  1869,  apon  four  appeals,  tonching 
the  enrolment  oi  four  certificates  made  br 
two  jostices  of  Surrey,  and  also  the  certi- 
ficates themselves,  upon  the  ground  that 
the  certificates  were  void,  and  that  the 
notices  required  by  the  statutes  had  not 
been  afi&zed  at  the  places  required  by 
law. 

It  appeared  that  the  certificates  and 
orders  were  under  27  &  28  Vict.  c.  101. 
8.  21  (1)  ;  and  each  of  them,  after  reciting 
an  application  from  the  highway  board, 
requiring  the  justices  to  view  the  highway 
mentioned  in  it  which  the  board  considered 
unnecessary  tor  public  use,  and  that  the 
justices  had  viewed  it,  and  were  of  that 
opinion,  and  that  they  had  directed  the 
notices  required  by  the  statute  to  be 
given,  and  that  they  were  satisfied  that 
they  bad  been  given,  certified  that  the 
highway  named  in  the  certificate  was  un- 
necessary for  public  use. 

(1)  By  5  &  6  Will.  4.  c.  60.  s.  81,  the  chairman 
of  a  vestry  may  direct  the  siureyor  of  highwaya 
to  apply  to  two  juntices  to  view  any  highway  the 
vestry  may  deem  expedient  to  divert  or  stop  up.  By 
a.  85 : — "  If  it  shall  appear  upon  such  view  of  such 
two  justices  that  any  public  highway  is  unneces- 
sary, the  said  justices  shall  direct  the  surveyor  to 
affix  a  notice  in  the  form  and  to  the  effect  of 
schedules  (No.  19)  to  this  Act  annexed,  in  legible 
characters,  at  the  place  and  by  the  side  of  each 
end  of  the  said  highway  from  whence  the  same  is 
proposed  to  be  turned,  diverted,  or  stopped  up," 
and  also  to  insert  a  notice  in  the  newspaper,  &c. 
"And  the  said  several  notices  having  been  so 
pnblished,  and  proof  thereof  having  been  given 
to  the  satisfaction  of  the  said  justices,"  and  a  plan 
having  been  delivered  to  them,  &c.  "the  said  justices 
shall  proceed  to  certify  under  their  hands  the  fact 
of  their  having  viewed  the  said  highway  as  afore- 
said," ....  and  that  the  same  is  unnecessary. 

By  27  &  28  Vict.  c.  101.  s.21  -.—"When  any  high- 
way board  consider  any  highway  unnecessary  for 
public  use,  they  may  direct  the  district  surveyor  to 
apply  to  two  justices  to  view  the  same,  and  there- 
upon the  like  proceedings  shall  be  had  as  where 
application  is  made  under  the  Highway  Act,  1835 
<6  &  6  Will.  4.  c.  SO.  ss.  84-91),  to  procure  the 
stopping  up  of  any  highway,  save  only  that  the 
order  to  be  made  thereupon,  instead  of  directing 
the  highway  to  be  Htopped  up,  shall  direct  that  the 
same  shall  cease  to  be  a  highway  which  the  parish 
is  liable  to  repair,  and  the  liability  of  the  parish 
•hall  cease  accordingly;  and  for  the  purpose  of 
■nch  proceedings  under  this  enactment  such  varia- 
tion shall  be  made  in  any  notice,  certificate,  or 
other  matter  preliminary  to  the  making  of  such 
«rder  as  the  nature  of  the  case  may  require." 


The  rule  was  obtained  on  affidavits  by 
one  Elliot,  who  appeared  to  be  of  Fain  a 
Hill,  Bromley,  Surrey,  in  the  nei^bonr- 
hood  of  the  lughways  to  which  the  certifi- 
cates related. 

Bobinson,  Serjt.,  and  Thesiger  shewed 
cause  against  the  rule  (on  May  11). — This 
question  arises  under  s.  21  of  27  &  28 
Vict.  0.  101,  which  provides  that  if  a 
highway  botu^  consider  a  highway  un- 
nece8sai7  for  ptlblic  .use,  it  may  apply  to 
two  justices,  who  may  direct  that  it  Bnall 
cease  to  be  a  highway  which  the  parish  is 
liable  to  repair.  The  section  refisrs  to 
5  &  6  Will.  4.  c.  50;  and  by  s.  85 
of  that  Act,  the  justices  who  view  tiie 
highway  are  to  mrect  the  surveyor  to 
affix  a  notice  by  the  side  of  each  end  of 
the  highway  to  be  stopped  up.  It  is  said 
that  this  direction  has  not  bieen  oompUed 
with  in  the  present  rnstanoe,  and  therefore 
that  the  whole  proceedings  are  bad.  But 
it  is  submitted  that  this  is  not  so.  A 
notice  was  put  up  at  the  end  of  each  of 
the  roads  where  it  joined  the  turnpike 
road,  and  it  was  not  necessary  that  any 
should  be  put  up  at  Benbow  Comer, 
where  they  all  met.  Practically,  all  the 
three  roads  constituted  only  one  road, 
and  although  the  justices  thought  proper 
to  make  three  separate  certificates,  all 
might  have  been  included  in  one,  as  is 
provided  by  s.  86  of  5  &  6  Will.  4.  c.  50. 
The  justices  have  found  that  the  roads 
were  unnecessary ;  and  it  is  clear  that  no 
one  could  pass  along  them  without  seeing 
two  of  the  notices,  although  there  was 
none  at  Benbow  Comer.  The  order  was 
properly  made,  and,  upon  appeal,  the  ses- 
sions ordered  the  certificates  to  be  en- 
rolled. That  being  so,  this  Court  will  not 
interfere — See  The  Queen  v.  Dayman  (2) ; 
The  Queen  v.  The  Sheffield,  Ashion-under- 
Lyne,  and  Manchester  Mailway  Company 
(3).  Again,  in  such  a  case,  the  Court 
will  not  receive  affidavits — See,  per  Cole- 
ridge, J.,  in  The  King  v.  The  Justices  of 
Oambridgeshire  (4).  And  fiirther,  the  writ 
of  certiorari  is  discretionary,  and  this  is 
not  a  case  in  which  the  Court  will,  in 

(2)  26  Law  J.  Rep.  (n.s.)  H.C.  128. 
(8)  11  Ad.  &  K  194 ;  8.  c  9  Law  J.R<>p.(N.s.) 
Q.B.  13. 
(4)  4Ad.&E.llL 
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its  discretion,  allow  the  writ  to  go — See 
The  Queen  v.  The  Manchester  and  Leeds 
BaUtoay  Company  (6).  In  The  Queen  v. 
Newborough  (6),  liush,  J.,  and  Hajes, 
J.,  refused  to  grant  a  certiorari  to  bring 
np  an  order  of  jostioes  for  the  expenses  of 
special  constables,  although  the  constables 
had  not  been  appointed  in  the  manner 
pointed  oat  by  the  Act.  Mnch  more 
ought  it  to  be  refused  in  (his  case. 

Oatet,  in  support  of  the  rule. — The  no- 
tices have  not  been  affixed  at  the  places 
required  by  law.  It  is  quite  clear  that 
Bembow  Corner  must  be  treated  as  one 
end  of  each  of  the  three  highways,  and 
there  is  nothing  in  the  statute  to  dispense 
with  a  notice  there.  The  orders  have, 
therefore,  been  made  without  jurisdic- 
tion, and  are  so  far  prejudicial  to  the 
supplicant,  who  is  a  resident  in  the  neigh- 
boorbood  of  the  roads,  that  he  is  entitled 
to  a  certiorari. 

Cur.  adv.  vult. 

The  judgment  of  tiie  Ck>nrt  (7)  was 
(on  Jnne  29)  delivered  by 

Blackburn,  J. — This  was  a  rule  origi- 
nally moved  to  shew  canse  why  a  certio- 
rari to  remove  into  this  CJoort  for  the 
purpose  of  quashing  them,  the  orders  of 
sessions  made  upon  four  appeals  touching 
the  enrolment  of  four  certificates  made 
by  two  justices  of  Surrey,  relating  to  four 
highways  in  the  four  parishes  of  Alfold, 
Dunsfold,  Bromley,  and  Hascomb. 

The  rale  was  refused  as  to  the  Alfold 
highway,  bat  by  inadvertence  it  was 
drawn  ap  as  to  all  foor.  This  was  ad- 
mitted on  the  argument,  and,  so  &r  as 
relates  to  the  road  in  that  parish,  the  rule 
must  be  discharged.  But  as  to  the  other 
three  certificates,  the  Court  took  time  to 
consider,  on  a  point  which  it  is  not  easy 
to  make  intelligible  without  reference  to 
a  map.  The  r^ds  in  those  three  parishes 
formed  one  system,  running  from  three 
turnpike  roads,  and  forming  a  figure  like 
that  of  a  capital  letter  Y.  The  spot  where 
the  three  limbs  of  this  road  met  was  called 
Benbow  Comer.  The  three  ends  where 
the  limbs  met  the  respective  tompike 

(5)  8  Ad.  &  E.  413. 

(S)  38  Law  J.  Rep.  (n.s.)  M.C.  129. 

(7)  Cockbux]i,C.J.,  Blackburn,  J.,  and  Hrllor,  J. 


roads  may  be  conveniently  designated  as 
A,  B,  and  C. 

A    B 

^^  Benbow  Comer. 
0 

The  two  justices  made  three  separate 
certificates.  The  first  described  the  road 
to  which  it  referred  as  a  road  running 
"  from  Benbow  Comer  "  to  A.  The  se- 
cond described  the  road  to  which  it  re- 
ferred as  running  "from  Benbow  Comer" 
to  B.  The  third  described  the  road  to 
which  it  referred  as  running  "  from  Ben- 
bow Comer  "  to  C. 

Each  certificate,  aAer  reciting  an  ajipli- 
cation  frvm  the  highway  board  requiring 
them  to  view  the  highway  mentioned  in 
it,  which  the  board  considered  unnecessary 
for  public  use,  and  that  they  had  viewed  it, 
and  were  of  that  opinion,  and  that  they  had 
directed  the  notices  required  by  the  statute 
to  be  given,  and  that  they  were  satisfied 
that  they  had  been  g^ven,  certified  that  the 
highway  named  in  the  certificate  was  un- 
necessary for  public  use. 

A  separate  appeal  was  lodged  against 
the  enrolment  of  each  of  these  three  certi- 
ficates, bat  by  agreement  among  the  par- 
ties the  three  appeals  were  consolidated, 
and  one  jury  tried  the  three ;  they  found 
in  favour  of  the  highway  board,  and  the 
quarter  sessions  consequently  enrolled  the 
three  certificates,  and  ordered  that  the 
roads  should  cease  to  be  highways  which 
the  parishes  were  liable  to  repair. 

These  certificates  were  made  under  s.  21 
of  the  Highway  Act,  1864  (27  &  28  Vict, 
c.  101),  which  directe  that  "the  like  pro- 
ceedings shall  be  had  as  when  an  applica- 
tion is  made  under  the  Highway  Act, 
1835,  to  procure  the  stoppmg  of  any 
highway,"  mutatis  mutandis. 

This  refers  us  to  5  &  6  Wm.  4.  c.  50. 
ss.  84-91.  By  s.  85  it  is  provided,  that 
after  holding  their  view,  the  two  justices 
shall  direct  the  surveyor  "  to  affix  a  notice 
in  the  form  and  to  the  efiect  in  the  sche- 
dule (No.  19)  to  this  Act  annexed,  in 
legible  characters  at  the  place  and  by  the 
side  of  each  end  of  the  said  highway,  from, 
whence  the  same  is  proposed  to  be  turned, 
diverted,  or  stopped  up,"  tuid  in  news- 
papers, and  on  the  charch  doors,  &o. 
"And  such  notices  having  teen  so  published, 
and  proof  thereof  h^ing  been  given  to 
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their  aatis&ction,  the  justices  shall  proceed 
to  certify." 

We  think  it  clear  that  the  actnal  pabli- 
cation  of  the  prescribed  notices  is  made  a 
condition  precedent  to  the  jurisdiction  of 
the  two  justices,  the  obvions  object  of  the 
legislattire  being  to  secure  that  everyone 
interested  in  the  preservation  of  the  high- 
way should  be  aware  of  what  was  about 
to  be  done  before  it  was  done;  and  we 
also  think  it  clear  that  the  legislature 
have  prescribed  that  the  notices  shall  be 
placed  at  each  end  of  the  highway,  so  as 
to  secure  to  every  one  who  comes  npon  it 
the  opportunity  of  reading  the  notice. 

In  the  present  case  the  highways  which 
it  was  proposed  to  declare  no  longer  re- 
pairable by  the  parishes  formed  one  sys- 
tem, consisting  of  three  limbs,  joining 
the  points  A,  B,  and  C,  and  meeting  at  a 
central  point — Benbow  Comer.  The  cer- 
tificates described  each  limb  of  this  system 
as  a  road  from  Benbow  Comer  to  A,  B, 
and  C,  respectively.  All  the  notices  were 
correctly  given,  except  those  required  to 
be  placed  at  each  end  of  the  road.  As  to 
these,  in  feet,  a  notice  was  placed  at  eEtch 
of  the  three  ends  where  the  road  joined 
the  turnpike,  the  points  A,  B,  C  ;  bat  it 
was  admitted  that  no  notice  was  put  up 
at  Benbow  Comer. 

It  was  argued  that  the  justices  might 
have  treated  the  whole  system  of  highway 
from  the  three  turnpikes  as  one  highway, 
and  included  it  in  one  certificate;  but 
whether  they  could  have  done  so  or  not, 
they  have  not  done  so,  and  each  of  the 
three  orders  must  be  treated  as  good  or 
bad,  just  as  if  it  was  the  only  one ;  and 
each  relates  to  a  separate  highway,  one 
end  of  which  was  at  Benbow  Comer,  and 
at  that  end  of  such  highway  no  notice  was 
affixed. 

It  was  then  ar^ed  that  what  really 
was  done  gave  notice  to  the  public  quite 
as  efiectually  as  what  the  statute  prescribed, 
as  no  one  could  pass  along  by  Benbow 
Comer  without  passing  two  notices,  one 
at  each  turnpike  road,  and  so  getting 
every  information  which  he  would  have 
got  had  the  notice  been  affixed  at  Benbow 
Comer;  and  that  the  applicant,  in  fact, 
knew  of  all  that  was  done ;  and  that  there 
had  been  an  appeal  by  a  party  grieved  to 
the  sessions ;  and  that  it  is  only  after  the 


verdict  of  the  jury  was  found  against  the 
appeal  that  he  applies  to  this  Court  for  a 
certiorari.  And  it  was  urged  that  the 
writ  of  certiorari  was  not  of  right,  and 
that  this  Court,  in  its  discretion,  would 
not  issue  it  to  give  effect  to  an  objection 
certainly  not  affecting  the  merits. 

On  this  we  took  time  to  consider,  as 
the  question  to  what  extent  the  Court  is 
bound  to  grant  a  certiorari,  or  may  in  its 
discretion  withhold  it,  is  one  of  great  im- 
portance. 

It  is  quite  clear  that,  except  when  ap- 
plied for  on  behalf  of  the  Crown,  the  cer-  . 
Uorari  is  not  a  writ  of  course.  The  Court 
must  be  satisfied  on  affidavits  that  there 
is  sufficient  ground  for  issuing  it,  and  it 
must  in  every  case  be  a  question  for  the 
Court  to  decide,  whether,  in  &ct,  sufficient 
grounds  do  exist.  But  in  the  present  case 
we  are  satisfied  that  in  £aot  no  notice  was 
affixed  at  Benbow  Comer,  and  that,  there- 
fore, the  orders  complained  of  were  made 
without  jurisdiction,  and  the  question 
arises  whether  this  Court  ought  to  refuse 
the  certiorari. 

In  the  very  analogous  case  of  prohibi- 
tion a  distinction  is  taken,  thus  expressed 
by  Cockbum,  C.J.,  in  Fortter  v.  Forster 
(8).  He  says :  "  I  entirely  concur  in  the 
proposition  that,  although  the  Court  will 
listen  to  a  person  who  is  a  stranger,  and 
who  interferes  to  point  out  that  some  other 
Court  has  exceeded  its  jurisdiction,  where- 
by some  wrong  or  grievance  has  been  sus- 
tained, yet  that  is  not  ex  debito  jutiittee, 
but  a  matter  upon  which  the  Court  may 
properly  exercise  its  discretion,  as  distin- 
guished from  the  case  of  a  purty  aggrieved, 
who  is  entitled  to  relief  ex  debito  juttilia, 
if  he  suffers  from  the  usurpation  of  juris- 
diction by  another  Court." 

The  same  distinction  between  an  appli- 
cation by  apurty  aggrieved  and  by  one  who 
comes  merely  as  a  stranger  to  inform  the 
Court,  is  taken  as  to  certiorari  in  Arthur 
V.  TAe  OommisgionerB  of  Sewera  (9),  where 
one  of  the  judges  said  "  that  a  certiorari 
was  not  a  writ  of  right,  for  if  it  was  it 
could  never  be  denied  to  grant  it,  but  it 
has  often  been  denied  by  this  Court,  who, 
upon  consideration  of  the  circumstances 

(8)  4  B.  &  S.  199;  s.  c.  82  law  J.  Rep.  (ka) 
a.B.8U.  r   V      / 

(9)  8  Hod.  331. 
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of  caaes,  may  den^  it  or  grant  it  at  discre- 
tion; BO  that  it  IS  not  alwajs  a  writ  of 
right.  It  is  true  where  a  man  is  chosen 
into  an  office  or  place,  bj'  virtue  whereof 
he  has  a  temporal  right,  and  is  deprived 
thereof  by  an  inferior  jurisdiction  who 
proceed  in  a  snmmaiy  way,  in  such  case 
he  is  entitled  to  a  certiorari  ex  debito  jut- 
tiUm,  because  he  has  no  other  remedy, 
being  bound  by  the  judgment  of  the  in- 
ferior judicature." 

Where  the  party  grieved  has  by  his 
conduct  precluded  himself  from  taking  an 
objection,  the  Court  will  not  permit  nim 
to  make  it,  as  in  The  Queen  v.  The  South 
HoUand  Drainage  Committee  (10). 

In  other  cases  where  the  application  iS 
by  the  party  grieved,  so  as  to  answer  the 
same  purpose  as  a  writ  of  error,  we  think 
that  it  ought  to  be  treated,  like  a  writ  of 
error,  as  ex  debito  justUicB ;  but  where  the 
applicant  is  not  a  party  grieved  who  sub- 
stantially brings  error  to  redress  his  pri- 
vate wrong,  but  comes  forward  as  one  of 
the  genersd  public  having  no  particular 
interest  in  the  matter,  the  Court  has  a 
discretion,  and  if  it  thinks  that  no  good 
would  be  done  to  the  public  by  quashing 
the  order,  it  is  not  bound  to  grant  it  at  the 
instance  of  such  a  person.  Thus  in  The 
Queen  v.  Newborough  (6),  where  the  appli- 
cation was  made  for  a  certiorari  to  bring 
up  an  order  on  the  treasurer  of  the  county 
of  Carnarvon  to  pay  952.  1«.  Zd.,  being 
the  amount  of  oertam  allowances  to,  and 
expenses  incurred  in  respect  of  special 
constables,  but  not  till  after  the  treasurer 
had  paid  the  money  and  his  accounts  had 
been  allowed  at  the  sessions,  so  that  the 
applicants,  though  ratepayers,  could  ob- 
tain no  benefit  from  quashing  the  order, 
as  the  monCT  could  never  Be  recovered 
back.  Lush,  J.,  and  Hayes,  J.,  then  sitting 
in  the  Bail  Court,  thought  they  were  not 
boond  to  grant  the  certiorari,  though  the 
order  was  informal  and  probably  void. 
And  we  think  they  were  right ;  but,  as  is 
distinctly  stated  by  my  brother  Lush,  the 
question  would  have  been  different,  if  the 
order  had  not  been  acted  upon,  and  the 
money  paid,  and  the  accounts  allowed. 

We  find  no  case  inconsistent  with  this 
distinction,  which  we  think  is  a  sound  one, 
and  therefore  we  think  that,  in  exercising 
(10)  8  Ad.  &  E.  429. 


oar  discretion,  we  muBt  see  whether  the 
present  applicant  is  in  the  condition  of  a 
person  grieved,  applying  for  the  certiorari 
to  remove  an  order  maide  without  juris- 
diction which  affects  his  interests ;  and  we 
think  he  is. 

In  The  King  v.  Taunton,  St.  Mary's  (11), 
an  indictment  for  not  repairing  a  highway 
had  been  removed  by  certiorari,  and  the 
question  was  whether  tiie  prosecutors  were 
parties  grieved,  so  as  to  entitle  them  to 
costs.  Lord  Ellenborough  says:  "Cer- 
tainly a  person  does  not  answer  to  the 
character  of  a  person  grieved  who  is  only 
in  common  with  the  rest  of  the  subjeoto 
inconvenienced  by  the  nuisance ;  but  here 
it  appears  that  those  persons  have,  by 
reason  of  their  local  situation,  a  peculisf 
grievance  of  their  own." 

This  is  exactly  the  position  of  the  pre- 
sent applicant.  And  the  continued  ex- 
istence of  these  orders  at  the  quarter  ses- 
sions would  make  it  difficult  to  get  a  grand 
jury  to  find  a  bill  of  indictment  against 
the  parish,  which,  after  all,  would  be  an 
inconvenient  mode  of  raising  the  objection 
to  the  validity  of  these  orders. 

The  rule  must  therefore  be  made  abso- 
lute BO  &r  as  regards  the  three  roads,  but, 
as  the  rule  must  be  discharged  as  to  the 
other,  without  costs. 

Bvle  absolute,  without  costs. 

Attorneys — J.  &  M.  Fontifez,  agents  for  H.  F. 
Day,  Oodalming,  for  prosecution  ;  F.  F.  Small- 
peice,  agent  for  W.  H.  M.  &  F.  F.  Smallpeice, 
Ouildfoid,  for  defendants. 


1870. 
May  12.' 


'the     west     LONDON     BXTEN810N 
EAILWAT  COMPANT  (appellants) 

V,    THE    ASSESSMENT   COMMITTEE 

OFTULBAMvmOTi  (respondents). 

Arbitration  and  Awaard — Pmver  to  give 
Costs — Ee/erence  of  "  Matter  in  Dispute  " 
—Baines'  Act,  12  ^  13  Vict.  c.  45.  e.  13. 

By  12  ^  13  Viet.  e.  45.  $.  13,  potper  it 
given  to  any  Court  of  quarter  sessions  be- 
fore which  amy  appeal  (except  against  a 
swmmairy  conviction,  &-C.)  shall  be  brought, 
to  order,  by  consent,  that  the  matter  or  mat- 
ters of  such  appeal  be  referred  to  arbitra- 
tion to  such  person  or  persons,  and  in  stush 
(11)3M.  &S.  462,  472. 
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manner  and  on  swsh  femu,  as  the  Court 
thaU  think  reasonable  and  proper.  Upon 
appeal  to  quarter  sessions  against  a  poor- 
rate,  it  voas  ordered  that  the  "matter  in 
dispute  "  should  be  referred  to  an  arbitrator 
to  inquire  into  and  arbitrate  thereon.  By 
his  award  the  arbitrator  ordered  that  the 
appeal  should  be  dismissed,  and  that  the 
appellants  should  pay  the  respondents  their 
costs  of  the  appeal : — ^Held,  that  the  award 
teas  irregular,  and  must  be  referred  hack  to 
the  arbitrator,  as  the  order-  of  sessions  did  not 
confer  upon  him  the  power  of  awarding  costs. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (».s.)  Q.B.  p.  178.] 


[IN  THE  COUKT  OF  COMMON  PLEAS.] 

1870.      "1    STANLEY  (appellant)  v.  moet- 
June  23.  J  lock  (respondent). 

Turnpike  Boad  —  Liability  to  ToU  — 
Leaving  a  Carriage  upon  the  Boad  —  3 
Oeo.  4.  cap.  126.  «.  41. 

The  41»<  section  of  3  Oeo.  4.  c.  126,  tm- 
poses  a  penalty  on  any  person  who,  inter 
alia,  "  shall  leave  upon  a  turnpike  road  any 
horse,  cattle,  beast  or  carriage  whatsoever," 
"  whereby  the  payment  of  aU  or  any  of  the 
tolls  sImM  or  may  be  evaded : ' ' — ^Held,  that  to 
constitute  the  offence  of  leaving  a  carnage 
within  that  section  the  carriage  must  be  left 
waiting  on  the  road. 

Where  therefore  a  carriage  was  driven  on 
a  turnpike  road  to  within  a  short  distance 
of  a  toll  gate,  when  the  ovmer  got  out  and 
walked  through  the  gate,  and  the  carriage, 
instead  of  waiting,  was  driven  back  to  the 
owner's  residence, — Held,  that  such  owner 
could  not,  for  so  acting,  be  convicted  under 
the  said  41»<  section  of  leaving  the  carriage 
on  the  road,  wliereby  the  payment  of  toll 
was  evaded. 

Case  stated  by  Justices  for  the  county  of 
Cambridge,  pursuant  to  20  A  21  Vict.  c.43. 

At  a  petty  sessions  at  Caxton,  in  the 
said  county,  on  12th  of  October,  1869,  the 
appellant  was  convicted  by  the  said  jus- 
tices, on  an  information  preferred  under 
3  Oeo.  4.  c.  126.  a.  41,  charging  the  ap- 
pellant that  he  did,  on  25th  of  September, 
1869,  leave  upon  the  turnpike  road,  from 
Boyston,  in  the  county  of  Hertford,  to 
Wandesford  Bridge,  in    the  county  of 


Huntingdon,  a  certain  carriage  or  wag- 
gonette, drawn  by  two  horaee,  by  reason 
whereof  the  payment  of  tolls  at  the  Old 
North  Road  gate  was  evaded,  contrary  to 
the  said  statute  of  3  0«o.  4.  o.  126,  for 
regulating  turnpike  roads. 

Upon  vaa  hearing  of  the  said  informa- 
tion, it  was  proved  that  there  was  a  torn- 
pUce  road  situated  in  the  parish  of  Long- 
stowe,  in  the  oouniy  of  Cainbridge,  on  the 
road  leading  from  Royston  to  Wandesford 
Bridge,  and  that  the  respondent  was  the 
person  duly  appointed  to  collect  the  tolls 
at  the  said  gate. 

The  case  set  out  various  provisions  of 
the  local  Act,  3  Oeo.  4.  cap.  68,  under 
which  the  tolls  payable  on  the  said  road 
were  collected,  but  they  are  not  material 
for  the  purposes  of  this  report. 

It  was  also  stated  in  the  case  that  it 
was  further  proved  that  the  said  turnpike 
gate  was  situated  about  100  yards  froni 
the  Old  North  Road  railway  station,  on  the 
Bedford  and  Cambridge  Railway,  and  that 
the  appellant  was,  on  the  25th  of  Septem- 
ber, 1869,  with  some  of  his  friends,  driven 
by  his  coachman  in  a  waggonette,  drawn 
by  a  pair  of  horses,  along  the  said  road  to 
within  about  140  yards  of  the  said  turn- 
pike gate,  and  that  the  said  appellant  and 
his  friends  then  got  out  of  the  waggonette 
and  walked  through  the  said  turnpike 
gate  to  the  said  railway  station,  carrying 
with  them  some  small  articles  of  luggage, 
but  that  the  heavy  portions  of  their  lug- 
gage had  been  previously  sent  through  the 
gate  in  a  cart,  the  person  in  charge  of 
which  had  paid  the  proper  toU. 

The  wc^gonette  was  in  charge  of  the 
appellant's  coachman,  and  was  by  him 
driven  back  to  the  appellant's  house.  The 
said  waggoaette  had,  on  the  day  in  ques- 
tion, been  driven  upwards  of  a  quarter  of 
a  mile  in  one  direction,  along  the  said 
turnpike  road,  between  the  appellant's 
lodge  gate  and  the  toll  gate. 

No  toll  was  paid  by  the  said  appellant, 
nor  demanded  from  the  appellant,  in  re- 
spect of  the  said  waggonette,  because  it 
was  known  to  the  respondent  that  the 
appellant  wished  to  raise  the  question  now 
raised. 

The  appellant  left  by  the  train,  and  did 
not  return  that  day. 

On  these  fitcts,  the  justices  were  of 
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opinion  that  there  was  nothing  in  the  pro- 
Tisions  of  the  local  Act,  3  Qeo.  4.  cap.  6^ 
to  exempt  the  appellant  from  the  payment 
of  the  toll ;  that  the  said  local  Act  was 
passed  prior  to,  and  was  itself  amended 
and  controlled  by  the  general  Act,  3 
Geo.  4.  cap.  126 ;  that  the  appellant  was 
iiot  within  the  exemption  allowed  by  sec- 
tion 32  of  such  general  Act,  and  therefore 
that  the  appellant  was,  nnder  the  circnm- 
stances  above  stated,  liable,  nnder  section 
41,  to  pay  toll  for  the  said  waggonette. 

The  qaestion  of  law  arising  on  the  above 
statement  of  &cts  was,  whether  or  not, 
under  section  41  of  3  Geo.  4.  cap.  126, 
the  appellant  was  rightly  convicted  of 
leaving  the  said  waggonette  on  the  said 
road,  whereby  the  payment  of  toll  at  the 
said  gate  was  evaded. 

Graham,  for  the  appellant. — ^There  was 
no  leaving  of  the  waggonette  on  the  road, 
within  the  meaning  of  sec.  41  of  8  Geo.  4. 
c.  126.  That  section  enacts,  amongst 
wions  offences  for  which  a  penalty  is  to 
he  incnrred,  the  following : — "  If  any  per- 
son shall  frandalently  or  forcibly  pass 
throngh  any  snch  toll  gate  with  any 
horse,  cattle,  beast  or  carriage,  or  shall 
leave  npon  the  said  road  any  horse,  cattle, 
beast  or  carriage  whatsoever,  by  reason 
whereof  the  payment  of  any  tolls  or  duties 
shall  be  avoided  or  lessened ;  or  shall  take 
off,  or  cause  to  be  taken,  any  horse  or 
other  beast  or  cattle  from  any  carriage, 
either  before  or  after  having  passed 
Kaj  toll  gate,  or  having  passed  throngh 
any  toU  gate,  shall  afterwards  add  or 
put  any  horse  or  other  beast  to  any 
snch  carriage,  and  draw  therewith  npon 
any  part  of  any  turnpike  road,  so  as 
to  increase  the  number  of  horses  or  other 
beasts  drawing  the  said  carriage  after  the 
same  shall  have  passed  through  any  toll 
gate,  whereby  the  payment  of  all  or  any 
of  the  tolls  shall  or  may  be  evaded."  The 
latter  words,  "whereby  the  payment  of 
all  or  any  of  the  tolls  shall  or  may  be 
evaded,"  govern  all  the  preceding  part. 
No  toll  was  here  evaded  hj  the  appellant's 
carriage  being  stepped  short  of  the  toll 
gate,  bnt  only  the  liability  to  pay  toll  was 
avoided.  That  difference  is  pointed  out 
in  Yeiteh  v.  Tnutee$  of  the  Exeter  Tum- 
fike  Boad  (1).  The  appellant  here  did 
(1)  27  Lav  J.  Bep.  (m.s.)  H.C.  116. 


not  leave  the  carriage,  but  the  carriage 
left  him,  it  being  driven  back  to  the  ap- 
pellant's house. 

[WiLLBS,  J.  —  "  Leave  "  within  the 
meani]^  of  the  41st  section  means  "  leave 
awaiting."] 

-  Yes,  and  here  there  was  no  snch 
leaving. 

Naylor,  for  the  respondent. — In  this 
case  the  appellant's  waggonette  had  gone 
more  than  100  yards  along  the  said  turn- 
pike road,  and  therefore  the  appellant  by 
getting  out  and  leaving  his  carrii^,  after 
having  so  used  the  roiewl,  evaded  the  toll 
within  the  meaning  of  section  41  of  the 
statute. 

[Keatino,  J.  —  Suppose,  instead  of 
getting  out  of  the  carriage,  the  appellant 
had  turned  his  carriage  round,  and  driven 
home  ?]  He  would  still  have  been  liable 
to  tolL  The  implication  from  Veiieh  v. 
Trustees  of  the  Exeter  Turnpike  Boad  is  that 
if  the  appellant  in  that  case,  instead  of 
going  only  eighty-four  yards  along  the 
Toad  before  he  turned  off,  had  gone  100 
yards,  the  decision  would  have  been  dif- 
ferent. K  a  person  does  not  use  the  road 
for  100  yards  he  is  not  liable  to  toll,  even 
although  he  drives  his  carriage  through 
the  toll  gate — TheQueeny.0errard(2).  In 
that  case,  Phipson  v.  Harvett  (3)  is  cited 
as  shewing  the  liability  where  more  than 
100  yards  of  the  road  is  used.  The  toU, 
therefore,  was  incurred  by  the  appellant's 
having  travelled  more  than  100  yards 
on  this  said  turnpike  road,  and  his  leaving 
his  carriage  was  only  the  mode  by  which 
he  evaded  paying  the  toll  he  had  so  in- 
curred. 

Oraham,  in  reply. — The  charge  in  the 
information  against  the  appellant  is  for 
leaving  the  carriage,  and  not  for  evading 
paying  a  toll  which  had  been  incurred  by 
using  the  road  for  more  than  100  yards. 
Such  point  cannot  now  be  raised. 

WiLLES,  J. — I  am  of  opinion  that  this 
convinction  most  be  quashed.  We  must 
take  the  information,  and  see  if  the  offence 
there  charged  has  been  committed.  That 
offence  is  that  the  appellant  did  leave  npon 
the  turnpike  road  tiierein  specified  a  ceiv 

(2)  26  L»w  J.  Eep.  (n.s.)  M.C.  148. 

(3)  iCr.M.^  ■       ■ 
Ssch.  86. 
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tain  carnage  or  waggonette  drawn  by  two 
horses.  The  facte,  as  proved,  were  that 
the  appellant,  wanting  to  go  to  the  Old 
North  Road  Railway  Station,  was  driven 
in  his  waggonette  more  than  100  yards 
upon  the  turnpike  road  in  question,  and 
when  within  about  140  yards  of  the  turn- 
pike gate  he  got  out  and  left  his  carriage, 
directing  his  coachman  to  drive  home, 
and  did  not  retnm  to  his  carriage,  bat 
went  through  the  toll  gate  to  the  railway 
station,  and  then  left  by  the  train.  He 
did  not  leave  the  carriage  in  the  sense  of 
leaving  it  on  the  road  to  await  for  him,  but 
all  he  did  was  to  leave  the  carriage.  The 
real  question  therefore  is,  whether  the  ex- 
pression, "  leave  a  carriage  upon  a  road," 
means  in  the  statute  merely  quitting  a 
carriage  whilst  it  is  on  the  road,  or 
whether  it  means  leaving  a  carriage  wait- 
ing on  the  road.  I  think  that  the  last  is 
the  meaning  according  to  the  true  con- 
struction of  the  statute.  Such  a  construc- 
tion avoids  the  consequences  which  would 
otherwise  arise  if  the  first  of  these  mean- 
ings were  to  be  given  to  the  words  in  the 
Act.  One  of  such  consequences  would 
have  been  that  any  person  who,  having 
driven  on  a  turnpike  road,  fonnd  himself 
afterwards  inclined  to  leave  his  carriage 
and  walk,  would  still  be  bound  to  pay  toll. 
The  case  coming  within  these  words  of 
the  enactment  would  probably  be  where  a 
person  has  taken  the  horses  or  some  of 
than  out  of  the  carriage  and  has  gone 
through  the  toll  gate  with  them,  leaving 
the  carriage  or  horses,  as  the  case  toay  be, 
waiting  on  the  road.  But  without,  how- 
ever, going  further,  it  is  sufficient  to  say 
that  leaving  a  carriage  within  the  mean- 
ing of  this  statute  means  leaving  it  wait- 
ing on  the  road,  and  that  in  the  absence 
of  anything  like  that  in  the  present  case, 
this  conviction  ought  to  be  quashed. 

Keatino,  J. — I  am  of  the  same  opinion. 
It  is  not  necessary  to  determine  some  of 
the  questions  which  were  raised  during  the 
argument.  AU  we  have  to  do  is  to  say 
wbuBther  the  conviction  was  right,  that  is, 
whether  the  £EMsts  were  such  as  strictly  to 
bring  the  appellant  within  the  words  relied 
on  <^  the  4l8t  section  of  3  Geo.  4.  c.  126. 
I  say  strictly,  because  the  section  is  penal. 
Now  I  agree  with  my  brother  Willes  as 
to  the  construction  of  the  words  in  that 


section.    I  think  "leave  upon  the  road 
any   carriage"   does   not  import  simply 
quitting  the  carriage,  but  leaving  the  car- 
riage' waiting  on  the  road  whilst  the  oc- 
cupier of  it  goes  through  the  toll  gate. 
The  facts  of  this  case  shew  that  there  was 
no  leaving  of  the  carriage  on  the  road 
within  the  meaning  of  the  enactment,  ac- 
cording to  the  construction  we  have  put  on 
it,  and  therefore  the  conviction  was  wrong. 
MoNTAonE  Smith,  J. — I  am  of  the  same 
opinion.     To  support  this  conviction,  this 
offence  must  be,  according  to  the  statute, 
leaving  a  carriage  on  the  road,  whereby 
payment  of  toll  waa  evaded.     The  offence 
therefore  consists  of  two  things — first, 
leaving  a  carriage  on  the  road,  and,  se- 
condly, the  effect  of  that  leaving  must  be 
the  evasion  of  the  payment  of  toll.    It 
appears  to  me  that  the  overt  act  in  this 
case  was  not  established.     Leaving  a  car- 
riage on  the  road,  within  the  meaning  of 
the  Act,  seems  to  me  to  mean  leaving  a 
carriage  waiting  on  the  road.     If  a  man 
gets  oat  of  a  carriage,  and  the  carriage 
does   not   remain   a&er  he  has  left  it, 
such   leaving   is   not   a  leaving  within 
the  meaning  of  the  41st  section.    It  is 
not  necessary  to  determine   what  it  is 
which  comes  within  that  section.    As  I 
understand  it,  if  a  carriage  were  left  on 
the  road  whilst  the  owner  went  through 
the  toll  gate,  and  got  what  he  wanted  in 
the  adjoining  town,  and  then  returned  to 
such  carriage  which  had  been  so  kept 
there   until  he    returned,   such   leaving 
'might  be  a  leaving  within  .that  section. 
But  it  is  unnecessary  for  us  to  determine 
that,  or  to  determine  whether  toll  may 
be  taken  of  a  person  who  has   passed 
upwards   of   100   yards   along    a   road, 
but  has  not  gone  through  a  toll   gate. 
That  last  seems  not  to  be  imposed  by  the 
Act ;  indeed,  if  Mr.  Naylor  be  right,  the 
information  need  not  have  been  laid  under 
the  4l8t  section,  but  simply  for  not  having 
paid  toU.    It  is,  however,  sufficient  to  say 
that  the  conviction  was  wrong. 

Oonoiction  quashed. 

Attorneys— J.  Sc  C.  Cole,  agents  for  E.  Fost«r, 
Cambridge,  for  aroellant;  F.  tc  T.  Smith  te 
Sons,  agents  for  H.  Uoitlock,  Caxtoo,  for  re- 
spondent. 
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IH  THE  COUBT  OF  QUEBITS  BENCH.] 
'THK  QCSEH  on  THK  FBOSECDTIOir 
or    THE    OniBDIAirS    OP    THK 

1870.    j      HBHiiKT  miiOH  (appeUcmts) 
June  11.  |      v.  thb  onu^iABS  or  thu 
ABINODOM     VSION     (respon- 
dents). 

Order  of  Removal  —  IrremoodbSity  — 
Break  of  Besidenee—9  &•  10  Viet.  e.  66 
—24  ^  25  Vict.  c.  55. 

The  fomperr,  a  btutaird,  vku  horn  in  the 
appeHant  union,  where  hit  fnother  after- 
warde  married,  the  pauper  living  with  and 
bemg  maintamed  by  her  and  hia  stepfather 
there  untU  their  subsequent  removcU  to  the 
respondent  vnion  in  June,  1861,  where  they 
haie  since  resided,  and  whither  he  removed 
with  them.  In  1862,  being  then  upwards 
tf  15  years  of  age,  the  pamper  was  electfid 
and  admitted  a  pvpU  in  the  "  School  for 
the  Indigent  BUnd,"  in  8t.  George's  Fields, 
Bouthwarlc,  the  said  sehtx^  being  a  charUaible 
imsOtuiion  supported  by  voluntary  subserip- 
Hone,  out  of  the  funds  of  which  the  pupils 
are  gratuitously  clothed,  maintained  and 
educated.  On  thel^ihof  June,\%GS,heing 
Uten  upwards  of  21  years  of  age,  he  woe  dis- 
charged in  aeoardiOiMe  with  the  regulations 
of  the  school,  and  returned  to  hie  mother 
and  stepfather,  by  whom  he  was  maintained 
and  lodged  as  before,  until  March,  1869, 
lo&en  he  became  chargeable  to  the  respondent 
union.  An  order  having  been  obtained  for 
his  removal  to  the  appeUami  union, — ^Held, 
Ouit  he  had  acquired  the  status  ofirremova- 
HUiy,  and  therefore  coM  not  be  removed. 

On  appeal  agauut  an  order  of  two  jus- 
tices for  the  removal  of  Walter  Hopkinson 
from  the  Abingdon  Union,  in  the  ootmties 
of  Berks  and  O^ord,  to  the  Henley  Union, 
the  sessions  qnaahed  the  order,  subjeot  to 
the  following  case. 

The  paaper,  Walter  Hopkinson,  was 
bcnn  in  the  parish  of  Botherfield  Qreys, 
in  ihe  ooonty  of  Oxford,  in  the  appellants' 
union  of  Henley-on-Thames,  on  the  13th 
of  Janoaiy,  1847,  being  the  bsbstard  child  of 
one  Jane  Hopkinson,  a  single  woman,  then 
legidinff  in  Botherfield  Greys. 

On  the  10th  of  November,  1858,  Jane 
Hopkinson,  the  paaper's  mother,  was  mar- 
ried to  one  Williftm  fioberts  f^  Henley- 
on-Thames.   She  continued  to  reside  with 

Nnr  SBBna,  39.— Mm.  Cis. 


her  husband  at  Eenley-on-Tham^  for 
more  than  a  year  after  her  marriage,  and 
then  removed  with  him  to  Beading,  where 
they  resided  till  the  16th  of  Jane,  1861, 
when  they  removed  to  littlemore,  in  th» 
oonnly  of  Oxford,  in  the  respondent's 
nnion,  where  they  have  resided  ever  since. 
The  parish  of  Littlemore  is  not  the  parish 
of  settlement  of  the  said  William  Boberts. 

The  paaper  lived  with  his  mother  and 
stepfather,  and  was  maintained  by  them 
until  the  5th  of  Augost,  1862,  when  he 
was  duly  elected  and  admitted  a  pupil  at 
the  "  S<mool  for  the  Indigent  Bbnd,"  in 
St.  George's  Fields,  Southwark,  being  then 
about  15  years  and  six  months  old.  The 
said  school,  which  is  maintained  for  educa- 
tional purposes  only,  is  a  charitable  insti- 
tution supported  by  voluntary  contribu- 
tions, and  IS  under  the  management  of  % 
committee.  The  pupils  are  elected  by  the 
votes  of  the  subscribers,  and  are  lodged, 
clothed,  fed  and  tau^t  out  of  the  fuids 
of  the  institution.  They  are  discharged 
by  the  committee  when  they  are  suffi- 
ciently instructed,  or  when  they  attain  the 
age  of  21  years,  and  are  also  removable 
for  misoondoot. 

The  paaper  remained  at  the  school  as 
a  pupU  until  the  19th  of  June,  1868,  when 
he  was  discharged  by  order  of  the  com- 
mittee, being  then  more  than  21  years  old. 
During  his  residence  there  the  paaper  was 
wholly  supported,  maintained,  lodged  and 
fed  oat  of  the  funds  of  the  school,  and 
neither  his  mother  nor  step&ther  contri- 
buted to  his  support  during  such  residence, 
but  he  went  to  them  at  Littlemore  and 
stayed  with  them  for  five  weeks  in  the 
sjimmer  of  each  of  the  years  1863, 1864, 
9nd  1865,  and  for  six  weeks  in  the  sum- 
mers of  1866  and  IMT;  the  last  of  such 
visits  terminated  in  the  autumn  of  1867. 
During  each  of  these  periods  he  was  sup- 
ported, maintained,  lodged,  washed  for 
and  fed  by  his  mother  and  stepfather. 

After  his  discharge  from  the  school,  the 
pauper  returned  to  Littlemore,  being  then 
over  21  years  of  age,  having  no  other  place 
to  return  to ;  and  remained  at  Littlemore 
with,  and  was  supported,  clothed,  lodged 
and  fed  by  his  said  mother  and  stepfitither 
till  the  month  of  March,  1869,  when  he 
became  chargeable  to  iiie  respondents' 
onion,  never  having  done  any  act  to 
X 


Digitized  by 


Google 


154 


CASES  CONNECTED  WITH 


[N.S. 


acquire  any  settlement  other  than  his  birth 
settlement  aforesaid. 

On  the  10th  of  May,  1869,  the  guardians 
of  the  respondents'  union  obtained  an 
order  for  the  pauper's  removal  to  the  ap- 
pellants' nnion,  against  which  this  app^ 
was  made,  and  upon  the  hearing  of  such 
appeal,  the  above  faots  were  admitted  or 
proved,  and  the  Court  thereupon  drew  the 
inference  that  there  was  an  cmvnms  rever- 
tendi  in  the  pauper,  and  adjudged  that  the 
pauper  had,  under  the  circumstances,  oon- 
stmctively  resided  with  his  mother  and 
stepfather  in  the  said  parish  of  Idttlemore 
for  more  than  one  year  next  before  the 
making  of  the  said  order  without  receiving 
relief,  and  was  therefore  irremovable  there- 
from. 

If  the  Court  shonld  be  of  opinion  that 
the  above  inference  and  the  judgment  of 
the  justices  were  right  in  law  respectively, 
the  order  of  the  justices  is  to  be  confirmed 
irith  costs ;  if  otherwise,  tite  order  of  ses- 
sions to  be  quashed,  and  the  order  of 
removal  confirmed  with  costs. 

Pater  appeared  for  the  appellants ;  but 
the  Court  called  upon 

Sarington  (J.  B.  W.  Bros  with  him)  for 
the  respondents. — The  pauper' s  mother  and 
step&ther  were  under  no  obUgation  to 
receive  him  on  his  discharge  from  the 
School  for  the  Indigent  Blind ;  and  there- 
fore no  question  of  anitmu  revertendi  can 
arise,  inasmuch  as  he  had  no  home  of  his 
own  to  return  to — The  Queen  v.  OloS' 
top  (1). 

[Blackburn,  J. — In  that  case  the  re- 
turn of  the  servant  depended  on  a  very 
remote  contingency.  Cockburn,  C.J. — 
Is  there  any  legal  distinction  between  the 
home  of  a  person  in  the  rightful  sense 
of  the  term  and  a  home  into  which  he 
is  adopted  ?  The  pauper  lived  continually 
with  his  mother  and  stepfother  up  to  the 
time  of  his  admission  mto  the  school, 
and  returned  to  them  with  their  full  con* 
onrrence  when  his  connection  with  the 
school  ceased.] 

Even  supposing  the  residence  of  his 
mother  and  stepfather  to  have  been  in^the 
first  instance  his  home,  his  absence  from 
it  during  the  time  he  remained  at  the 

(1)  35  Law  J.  Hep.  (n.s.)  H.C.  148 ;  a.  c.  Lav 
Bop.  1  Q.B.  227. 


school  was  a  break  of  residence.  This  is 
not  like  the  ordinary  case  of  a  child  placed 
away  from  home  for  educational  purposes 
at  the  charges  of  his  parents ;  the  school 
in  this  instance  was  a  charitable  institu- 
tion, out  of  the  funds  of  which  the  pauper 
was  entitled  to  be  supported,  and  was 
durine  his  connection  with  it  for  all  pur- 
poses ms  home. 

CocKBUBN,  C.J. — I  am  of  opinion  that 
the  facts  of  this  case  disclose  a  construc- 
tive residence  by  the  pauper  in  the  home 
of  his  mother  and  stepfather.  Up  to  the 
time  of  his  admission  into  the  school  for 
the  blind  he  resided  with  them,  and  it  ia 
clear  that  he  always  intended,  whenever 
his  connection  with  the  school  shonld 
cease,  to  return  to  them,  as  eventually  he 
did.  I  see  no  distinction  between  a  chari- 
table institution,  as  this  school  appears  to 
be,  and  a  school  in  the  ordinary  sense  of 
the  term,  and  clearly  the  placing  of  a  child 
away  from  home  for  educational  purposes 
cannot  be  considered  as  constitatmg  a 
break  of  residence. 

BLACEBDBir,  J. — I  am  of  the  same  opi- 
nion. It  is  clear  that  up  to  the  5th  of 
August,  1862,  when  the  pauper  was  re- 
moved to  this  institution,  his  home  was 
that  of  his  mother  and  step&ther;  and  I 
see  nothing  which  warrants  us  in  saying 
that  the  pauper  ever  chang^ed  or  intended 
to  change  that  home  for  another.  On  the 
contrary,  the  circumstances  of  the  case 
seem  to  lead  to  an  entirely  different  con- 
clusion. The  pauper  ceased  to  reside  with 
his  mother  and  step&ther,  only  because 
an  opportunify  of  education  in  this  school 
(whe^er  a  charitable  institution  or  not 
makes  no  difference)  was  afforded  him; 
and,  which  seems  to  me  a  strong  &ct  in 
the  case,  whenever  he  obtained  his  annual 
leave  of  absence  he  invariably  returned  to 
his  former  habitation  for  the  purpose  of 
spending  his  holiday.  The  sessions  have 
drawn  the  inference  that  there  was  an 
animus  revertendi  on  the  part  of  the 
pauper,  and  we  must  take  it  that  there 
was  evidence  to  support  that  inference. 

Mellob,  J. — I  am  of  the  same  opinion. 
It  is  clear  that  an  understanding  existed 
between  the  pauper,  his  mother,  and  step- 
father, that  their  place  of  residence  should 
be  his  also,  and  abundant  eridenoe  of  that 
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nnderstaodiiig  is  fiimidied  hy  the  &ct  of 
his  repeatedly  retaming  to  it  at  the  inter* 
Tsls  when  his  absence  m>m  the  Bohool  was 
permitted. 

Lush,  J. — Aa  between  the  poapeFj  his 
mother  and  step&ther,  it  is  clear  that  an 
nnderstanding  existed  that  their  place  of 
residence  sh(mld  be  his ;  and  thwefore  I 
think  that,  upon  the  facts,  the  sessions  were 
right  in  drawing  the  ooncloBion  they  did. 
Order  of  sessions  eonfirmed. 

A.UOTa.ejt—'Paaiaan,  Wigg  &  Co.  for  appellants  ; 
Bala  &  Stntton  for  respondents. 


[IN  THE  COUKT  OF  QUEEN'S  BENCH.] 

1870       1  ^^^  ^^^'^^  TURNPIKE  TBCSTEE3, 

Jane  11     f     '*PP*'^"'»i  '«'•  "^^  wracAMTON 
'  J     HIOHWAT  BOABD,  retpondefUs. 

Turnpike  Boad  Trust — Application  of 
ToOt. 

By  a  turnpike  Act  it  was  enacted  thai  the 
trustees  should  apply  the  moneys  arising 
Jrvm  toUs,  &e.,  in  the  first  place  in  defray' 
ing  the  expenses  of  obtaining  the  Act,  and 
"t»  the  next  place  imposing  and  discharg- 
ing aU  interest  now  due,  and  owing,  and 
which  shall  hereafter  become  due  and  owing 
vipon  amy  mortgage,  §fc.,  of  the  tolls  hereby 
granted,  and  in  defraying  the  expenses  of 
ImUding  toll-houses,  ^c  ;  and  in  defrwying 
the  expenses  of  altering,  improving,  repair- 
ing,  Av.,  the  saidroads."  The  trwsteespro- 
videi  for  interest  accruing  in  respect  of 
money  harrowed  upon  seouriiy  of  the  tolls, 
and  aitreairs  of  interest,  and  no  balance  re- 
matned  in  their  hands  which  was  available 
for  repair*-  The  road  being  out  of  repair, 
an  mdet  of  justices  under  5*6  Wul.  4. 
e.  50.  s.  94,  uxu  made  upon  the  trustees  to 
pay  a  sum  for  its  repair  to  the  surveyor  of 
the  Highway  Board : — Held,  distinguishing 
The  Queen  r.  Hutchinson  (4  E.  ^  B.  200; 
s.e.  24  Law  J.  Bep.  (n.s.)  M.O.  25),  thai 
the  order  of  the  justices  was  wrong. 

Case  stated  by  justices,  under  20  & 
21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  for  the  Petty 
Sessional  Division  of  Wincanton  on  the 


27th  September,  1869,  an  information  was 
preferred  by  Benjamin  Atwell,  the  sur- 
veyor of  the  Wincanton  Highway  Board 
(the  respondents),  t^ainst  the  trastees  of 
tiieBmton  Turnpike  Road  (the  appellants), 
charging  that  portions  of  a  certain  pnblio 
highway  defined  in  the  information,  being 
put  of  the  appellant's  turnpike  road,  were 
oat  of  repair,  and  that  the  appellants  were 
chargeable  with  the  repairs  uiereof.  The 
jnstices  thereupon  issued  a  summons 
against  the  clerk  of  the  said  appellants  to 
shew  cause  why  an  order  for  ttie  payment 
of  the  costs  of  the  reparrs  of  the  said  turn- 
pike  road  should  not  be  made  upon  him 
as  clerk,  as  aforesaid. 

Upon  the  hearing  of  the  case,  the  clerk 
to  the  appellants  objected  that  tiie  justices 
had  no  power  to  make  the  order  without 
first  enquiring  into  the  state  of  the  funds 
of  the  trust,  and  ascertaining  that  the  ap- 
pellants  had  in  their  hands  funds  appli. 
cable  for  the  purpose.  Evidence  was  then 
given  on  the  part  of  the  appellants  that 
after  providing  for  the  interest  then  ac- 
cming  in  respect  of  moneys  borrowed  on 
the  security  of  the  tolls,  and  for  arrears  of 
interest,  and  also  for  current  simple  con- 
tract debts  then  owing  by  the  trust,  there 
would  be  no  balance  in  the  hands  of  the 
treasurer.  It  farther  appeared  that  the 
deficiency  was  caused  by  the  appellants 
having  recently,  and  since  the  issuing  of 
the  summons,  paid  arrears  of  interest  to 
the  amount  of  1272.  6«.  Qd.  It  was  also 
stated  and  found  as  a  fact  that  the  unsound 
condition  of  the  turnpike  road  in  question 
had  been  long  known  to  the  appellants, 
who  had  declmed  to  repair  the  same  upon 
the  g^ond  that  they  had  no  funds  for  the 
purpose  in  hand;  and  the  respondents  con- 
tended that  upon  the  proper  constraction 
of  section  12  of  the  Bruton  Turnpike 
Boads  Act  (hereinafter  set  out),  the  trus- 
tees had  no  authority  to  pay  arrears  of  in- 
terest in  priority  to  the  current  necessary 
expenses  for  the  repair  of  the  road,  but 
that  an  adequate  portion  of  the  money  so 
apportioned  by  them  to  such  arrears,  ought 
to  have  been  expended  in  repairs. 

The  justices  made  an  order  upon  the 
appellants  for  the  payment  of  68i.  18»., 
which  was  found  to  be  the  costs  of  repairs 
and  111.  10s.  for  the  costs  of  the  respon- 
dents. 
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The  qnestkm  for  tlie  opinioti  (^the  Codri 
was  whether  the  appellants  were  botmd  to 
apply  an  adequate  portion  of  the  moaeTa 
tmsa\g-4som  the  tolls  to  the  necessary 
annnal  current  expenses  of  TnaJntarning 
the  road  in  repair  in  preference  to  appor- 
tioning such  moneys  to  the  payment  of 
arrears  of  interest  which  had  be^  carried 
over  firom  the  previous  years. 

vPtndar,  for  the  appellants. — ^This  is  a 
proceeding  under  5  db  6  WilL  4.  c.  50 
(Gbneral  Highway  Act),  sect.  94,  and  the 
question  is  whether  the  appellants  as  trus- 
tees of  the  Bmton  Highway  were  justified 
in  providing  for  the  payment  of  arrears  of 
interest  in  preference  to  the  performance 
of  necessary  repairs  of  the  road  ;  the 
funds  in  their  htuiids  being  insufficient  for 
both  purposes.    By  1    YVill.  4.  c.  Ixvi 

gruton  Turnpike  Act),  8.  12,  the  tolls, 
.,  are  to  be  applied,  in  the  first  place,  in 
payment  of  the  costs  incurred  in  passing 
the  Act,  "  and,  in  the  next  place,  in  pay- 
ing and  discharging  all  interest  now  due, 
and  owing  and  which  shall  hereafter  be- 
come due  upon  any  mortgage  or  security 
of  the  tolls  or  duties  hereby  granted  or 
made  payable,  and  in  defraying  the  ex- 
penses of  building  or  erecting  toil-houses, 
toll-gates,  and  toll-bars,  with  suitable  out- 
bnilmng  thereto,  and  of  removing  or  altering 
the  same  or  any  of  them,  and  in  de&aying 
the  expenses  of  altering,  raising,  widening, 
improving,  repairing  and  preserving  the 
said  roads ;  and  lastly  in  reducing,  paying 
off  8md  discharging  the  severaJ  principal 
sums  of  money  due  on  any  such  mortgage 
or  securities  as  aforesaid,  and  also  aU  other 
debts  and  sums  now  due,  and  owing  and 
hereafter  to  become  due  and  owing."  The 
order  appealed  against  was  made  hy  the 
justices  upon  the  authority  of  The  Queen 
v.  Hutchinson  (1),  where  out  of  the  mo- 
neys in  hand  or  afterwards  to  be  received 
the  trustees  were  directed,  in  the  first 
place,  to  pay  the  costs  of  passing  the  Act, 
and  to  apply  the  remainder  (after  defray* 
ing  certain  specified  expenses)  "  from  time 
to  time  in  keeping  down  the  interest  of 
the  principal  moneys  advanced  or  borrowed 
on  account  of  the  roads,  or  which  may  be 
borrowed  on  the  credit  of  tiie  Act,  and  in 


(1)  4  E.  &  B.  200 ;  s.  c.  24  Lav  J.  Bep.  (n.s.) 
M.C.  26. 


amending,  uaiii^,  altering,  fHdenin^, 
improving  and  keeping  in  repair  tiie  said 
roads ; "  and  lastly  m  we  repayment  of  the 
principal  moneys.  There  ^e  Court  held 
tiiat  the  wctrds  "  keeping  down  the  inte- 
rest "  meant  paying  the  annual  interest  as 
it  accrued,  and  did  not  inchide  the  payment 
of  arrears.  The  Act  under  which  t£e  pre- 
sent question  arises  expressly  directs  the 
payment  of  oil  interest  due  and  to  become 
due,  and  suhsequentl^  in  tiie  same  danse 
provides  for  the  repairs,  &o.,  of  the  road ; 
but  without  giving  either  branch  of  ex- 
penditure priority  over  the  other;  the 
cases  are  therefore  distingtushable. 

P.  Bailey,  for  the  respondents. — Th» 
Queen  v.  HtUchinton  (1)  is  condusive  in  &- 
Tour  of  the  order  of  the  justices.  Moreover, 
in  delivering  judgment  in  The  Queen  t.  The 
Trustees,  &v.,  of  The  South  Shields  Tumpiks 
Boads  (2),  Lord  CampbeU,  C.J.,  in  deli- 
vering judgment,  points  out  that  since  the 
decision  in  The  (^teen  v.  White  (3)  13  & 
14  Vict.  c.  79.  s.  4,  has  made  a  new  appro- 
priation of  the  funds  of  turnpike  trustees 
by  directing  5  per  cent,  on  the  amount  of 
their  debt  due  before  the  passing  of  12  A 
18  Vict.  0.  87,  to  be  set  apart  as  a  sinking 
fund  after  the  payment  of  the  interest  on 
any  moneys  owing  on  aooonnt  of  the 
tolls,  and  aU  other  annnal  liabilitaes. 

Finder,  in  reply,  referred  to  the  Wear- 
dale  District  Highway  Board  v.  Bom- 
bridge  (4). 

Blackbubn^  J.-^I  am  of  opinion  thai 
tiie  i^pellanla  are  entitled  to  judgment. 
The  section  in  question,  after  providing 
for  the  costs  of  obtaining  the  Axsk,  directs 
in  the  second  place  ute  pi^inent  and 
discheurge  of  "all  interest  now  due  and 
owing,  and  which  shall  hereafter  be* 
come  due  upon  any  mortgage  or  securities 
of  the  tolls  and  duties  granted  or  made 
payable,"  and  theai,  wi^out  giving  one 
head  of  expenditure  priority  over  another, 

Strooeeds  to  provide,  amoi^st  other  things, 
tar  the  expenses  of  repoffS}  tims,  as  it 

(2)  S  E.  &  B.  699 ;  s.  c  23  Lav  3.  tUsp.  (na) 
HC.  134. 

(3)  4  Q.B.  Rep.  101 ;  •.  e.  12  Lav  J.  Bep.  (ma) 
M.C.  81. 

(4)  36  lav  J.  Rep.  (ma)  M.C.  173 ;  s.  e.  Lav 
Bep.  1  Q.B.  396. 
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seems  to  me,  leaving  the  tanutees  a  discre- 
tion as  to  the  order  of  disbursement  of  the 
monejs  in  their  hands.  In  The  Queen  t. 
Hvtehinion  (5)  the  words  "  keeping  down 
tiie  interest "  were  held  to  mean  the  pay- 
ment of  the  annual  interest  as  it  accrued^ 
and  not  to  include  the  payment  of  arrears  ; 
bat  the  present  Act  distinctly  authorises 
the  payment  of  interest  due  and  hereafter 
becoming  due.  I  r^ret  to  say,  tiiereSnre, 
that  the  justices  were  wrong  in  their  con- 
struction of  the  Act. 

MEU.OB,  J.,  oonciirred. 

Lose,  J. — ^There  is  a  material  differenoe 

(S)  «  £.  &  B.  SOO;  a  c  24  Lav  J.  Bq?.  (M.a) 
U.C.3S. 


between  the  way  in  which  this  matter  is 
dealt  with  in  these  two  Acts.  "  Keeping 
down  the  interest  "  can  apply  only  to  cur- 
rent interest,  but  the  terms  "aUintcovstnow 
due  and  owing,  and  which  shall  hereafter 
become  dae"  are  much  more  extensive, 
.  and  I  think  upon  the  true  construction  of 
tiie  Act  the  appellants  were  justified  in  the 
coarse  they  took. 

JtidgmeiUfor  the  appeOamtt. 

AttoraoyB  Dyne  &  Harroy,  agents  for  H.  I>7iie, 
Bhiton,  for  appellants ;  Wliitea,  Benaid  ft 
Floyd,  tat  reepoiulenta. 
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AsANDOinNQ  OHiij>Bsir — 80  aa  to  endanger  life. 
See  Children. 

AcainTTAHCB  OB  Rbceift.    See  Foigeiy. 

Aroraa  ixnt  AnnTiNa — in  an  attempt  to  rape.  See 
Indictment. 

Ais  AND  Bbbb  Housb — value  vohere  the  house  it  to 
a  township  of  less  than  10,000  inhabitants,  but  M 
a  parish  of  more] — A  beerhouse  situated  in  a 
township  hariag apopolation  of  less  than  10,000 
inhabitants,  according  to  the  last  parliamentaiy 
census,  must,  if  such  township  be  within  a  parish 
containing  more  than  10,000  inhabitants,  be 
rated  at  one  sum  to  the  rate  for  the  relief  of  the 
poor  of  the  township  in  which  such  house  is 
eitnato  on  a  rent  or  annual  ralue  of  fifteen  pounds 
per  annum  at  the  least,  or  otherwise  the  license 
IS  null  and  void  under  the  3  &  4  Vict.  c.  61.  s.  1. 
— ^Mellor,  J.,  hteeitanto.    Preston  r.  Buckler,  106 

Conviction  for  second  offence  under  32  &  33 

Vict  c  27.  8.  17.    See  Conviction. 

^^    Sunday  Trading.    See  Public  House. 
AuximiCBNT — of  commitment.  See  Habeas  Corpns. 
Apfsu. — when  it  lies.    See  Highway. 

Service  of  notice  of  appeal.    See  Excise. 

—  Imprisonment  for  non-payment  of  costs  of 
appeal.    See  Debtor  and  Creditor. 

ABBiTRinoN — power  to  avmrd  costs  on  rrfertnce 
by  sestions  of  matter  in  dispute]— Aa  order  of 
sessions  for  a  reference  of  the  "  matter  in  dis- 
pute "  to  an  arbitrator  to  inquire  into  and  arbi- 
trate thereon,  does  not  give  the  arbitrator  power 
to  award  costs.  West  London  Extension  Sail. 
Co.  T.  Assessment  Committee  of  Fulham  Union 
(0,3.  178),  140 

AS8ATJI.T — Conviction  for,  on  indictment  for  car- 
nally abusing  a  girl  between  ten  and  twelve. 
See  Indictment 

Ouster  of  jurisdiction  of  justices.  Sec  Juris- 
diction. 


Bastabdt  —  Costa  on  appeal.  See  Debtor  and 
Creditor. 

Bkbbhodsh.    See  Ale  and  Beer  House. 

BnxiABDS  —  license :  prohibition  of  exdseMe 
liquors:  beer  not  an  exciseable  liquor] — By  the 
terms  of  the  license  granted  for  keeping  a  house 
for  public  billiard  playing  given  in  the  schedule 
to  8  &  9  Vict  c.  109,  it  is  provided  that  the 
licensee  "  do  not  knowingly  allow  the  consump- 
tion of  exciseable  liquors  therein."  By  1 1  Gh«.  4. 
and  1  Will.  4.  c  57,  the  excise  duty  on  beer 
which  had  previously  been  charged  was  repealed ; 
and  it  was  expressly  provided  ^at  the  hereditary 
duties  thereon  shoidd  not  be  collected  during  the 
reign  of  his  Majesty : — Held,  that  beer  is  not  an 
exciseable  liquor  within  the  meaning  of  the  pro- 
hibition in  a  billiard  license. — Lancashire  v.  7%e 
Justices  of  Staffordshire  followed.  J<mes  v. 
WhUtaker,  139 

Bius  OF  Saix  Act — False  affidavit  under.  See 
Pequry. 

BniDOB — liability  to  repair  a$  a  highmty  or  as  a 
county  bridye] — A  public  bridge  repairable  by 
immemorial  custom  by  the  inhaoitante  of  a  hun- 
dred, is  not  a  highway  within  5  &  6  Will.  4. 
c.  SO.  s.  6,  which  enacU  "  that  the  word  '  high- 
ways'  shall  be  understood  to  mean  all  roads, 
bridges  (not  being  county  bridges),  cairiage- 
ways,"  &c ;  but  such  bridge  is  a  county  bridge, 
and  repairable  by  the  hundred,  within  the  ex- 
ception of  county  bridges.  Rey.  v.  7%e  Inhabi- 
tants of  the  Upper  Half  Hundred  of  Chart  and 
Lonybridye,  107 

Bdiu>ino  SoctxTT.    See  Forgery. 

CaRTioBiLRi.     See  Highway. 

Ckiudben — abatjdonment  and  exposure  of,  etidan- 
yeriny  l\fe] — The  prisoners  were  convicted  on  an 
indictment  which  charged  that  they  did  abandon 
and  expose  a  child,  under  the  age  of  two  years, 
whereby  the  life  of  the  child  was  endangered. 
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The  iodietment  wm  framed  on  the  24  &  25  Vict 
e.  100.  8.  27.  One  of  the  prisoners  was  the 
mother  of  the  child,  vhich  was  illegitimate,  and 
both  the  prisoners  pnt  the  child  in  a  hamper  at 
8.,  wrapped  np  in  a  shawl,  and  packed  with 
sharings  and  cotton  wool,  and  the  mother  took 
the  hamper  to  the  booking  office  of  the  railway 
station  si  U.,  and  left  it,  having  paid  the  car- 
riage of  it  to  O.  The  hamper  was  addressed  to 
the  lodgings  of  the  father  of  the  child  at  Q-.  She 
told  the  clerk  at  the  office  to  be  very  carefal  of 
it,  and  to  send  it  by  the  next  train,  which  was 
dne  is  t«n  minntes  from  that  time.  Upon  the 
address  were  the  words  written,  "  With  care  ;  to 
be  delirered  immediately."  The  hamper  was 
carried  by  the  passenger  train,  and  was  delivered 
at  its  address  in  a  little  less  than  an  hour  from 
leaving  M.  On  its  being  opened  the  child  was 
fonnd  alire.  The  child  was  taken  by  the  reliev- 
ing officer  the  same  evening  to  the  onion  work- 
hoDse,  where  it  lived  for  three  weeks  afterwards, 
when  it  died  £rom  causes  not  attributable  to  the 
condoct  of  the  prisoners,  or  either  of  them.  It 
was  proved  to  have  been  a  delicate  child: — 
Bdd,  by  a  majority  of  the  Jndges,  that  the  con- 
Tietion  was  right    Beg.  v.  Falkingham,  47 

——  Conviction  for  assanlt  on  indictment  for  car- 
nally abusing.    See  Indictment. 

CoDOxa — pioeedare  on  trial  for  knowingly  having 
ooonterfeit  coin  in  possession  after  a  prerioos 
eonnctioB  for  nttering.    See  Practice. 

ComamxT — amendment  of.  See  Habeas  Corpus. 

OmKXkUtxsT  OF  BiBTH — itcrtt  duptmtion  of  the 
dead  body] — Prisoner  pnt  the  dead  body  of  her 
child  over  a  wall,  which  was  four  and  a  half  feet 
high,  and  divided  a  yard  from  a  field.  The  yard 
was  at  the  back  of  a  public-honse,  and  entered 
horn  the  street  by  a  narrow  passage.  Prisoner 
did  not  live  at  the  public-house,  and  must  have 
Gained  the  body  from  the  street  np  the  passage 
to  the  yard.  The  field  was  grazed  by  the  cattle 
of  a  bntcher,  and  the  only  entrance  to  it  was 
throngh  a  gnto  leading  from  the  butcher's  own 
yard.  There  was  no  path  through  the  field,  and 
a  person  in  the  field  could  only  see  the  body  in 
ease  they  went  np  to  the  wall,  close  against 
which  the  body  lay.  A  little  girl,  picking  flowers 
in  the  field,  found  the  body  of  the  child,  twenty 
yaids  ftom  the  gate.  There  was  nothing  on  or 
over  the  body  to  conceal  it : — Held,  that  there 
was  evidence  to  go  to  the  jnry  of  a  secret  dispo- 
sition of  the  dead  body  of  &e  child,  and  a  con- 
viction for  endeavouring  to  conceal  the  birth  of 
the  child,  by  secretly  disposing  of  its  dead  body, 
was  confirmed.    R^.  v.  Sroum,  94 

CmmcnoN  —for  teamd  offence  where  former  offence 
not  ^futdem  ffenerie] — Li  Angnst  1869,  and  after 
the  passing  of  32  &  83  Vict  c.  27,  S.,  a  beer- 
house keeper,  was  convicted  for  keeping  her 
house  open  for  the  sale  of  beer  on  Sunday,  be- 
fore half-past  twelve  o'clock  in  the  day  time. 
On  the  6th  of  October,  1869,  she  was  convicted 
for  refusing  to  admit  a  constable  to  her  pre- 
mise* :—/ftlii,  that  the  justices  had  power,  under 


8.  17  of  32  &  33  Vict  c.  27,  to  treat  this  as  a 
second  offence,  and  under  4  &  5  Will.  4.  c.  85. 
s.  7,  to  order  that  S.  should  be  disqualified  from 
selling  beer,  tee.,  by  retail  for  the  space  of  two 
years.     Ex  parte  Short,  63 

See  Habeas  Corpus.    Poison.    Vaccination. 

■Corrupt    Pbacticbs    Pbivention    Acts.      See 
Pequiy. 

Costs — Enforcing  costs  on  appeal.     See  Delbtor 
and  creditor. 


—  upon  order  of  reference  by  sessions. 
Arbitration. 


See 


on  quashing  conviction.    See  Public  House. 

CotTNTT  Bbidqb.    See  Bridge. 

Dbbtor  akd  Cbjsditor — imprieonment  for  non- 
payment of  coett  on  appeal  to  quarter  tetsiont] — 
Default  in  payment  of  costs  ordered  to  be  paid 
by  respondent  in  an  appeal  to  sessions  against 
an  affiliation  order  is  a  default  in  payment  of  A 
sum  of  money  recoverable  summarily  before  a 
justice  of  the  peace  within  the  exception  of  the 
Debtors'  Act,  1869,  and  such  defaulting  respon- 
dent is  not  protected  by  the  Act  from  imprison- 
ment   Beg.  V.  Pratt,  73 

Bbpositions — Signature  by  justices.   See  Evidence. 

District  Survktob — Fees.  See  Metropolitan 
Building  Act,  1855. 

£xBEZzi.EMENT — pTosecuHon  by  illegal  tociety"] — ^A 
society  in  the  nature  of  a  friendly  society,  but 
having  rules — (not  enrolled  or  certified  under 
the  Friendly  Societies  Acts)— certain  of  which 
are  in  restraint  of  trade,  and  therefore  void,  is 
not  an  illegal  society  in  the  sense  that  it  is  dis- 
abled from  prosecuting  a  servant  for  embezzle- 
ment.   Reg.  V.  Btainer,  54 

EviDKHCB — deposition  of  person  deceased,  or  so  iU 
as  to  be  uncMe  to  travel:  signature  of  justice] — 
By  11  &  12  Vict.  c.  42.  s.  17,  the  depositions  of 
the  witnesses  produced  on  the  examination  be- 
fore justices  against  a  person  charged  with  an 
indictable  offence,  "  shall  be  read  over  to,  and 
signed,  respectively,  by  the  witnesses,"  and 
"shall  be  sfgned  ^so  by  the  justice  or  justices 
taking  the  same ;"  and  if,  upon  the  trial  of  the 
person  accused,  it  shall  be  proved  that  any  per- 
son whose  deposition  shall  have  been  taken  as 
aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to 
travel,  then,  after  proof  of  certain  matters,  "  if 
such  deposition  purport  to  be  signed  by  the  jus- 
tice by  or  before  whom  the  same  purports  to 
have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  in  evidence  in  such  prosecution,  nnless 
it  shall  be  proved  that  such  deposition  was  not 
in  fact  signed  by  the  justice  purporting  to  sign 
the  same."  By  the  schedule  (M)  to  the  Act,  the 
caption  runs,  "  tho  examination  of  C.  D,  and 
E.  F.  taken,  &c.;"  and  the  conclusion  is,  "the 
above  depositions  of  C.  D.  and  E.  F.  were  taken 

and  (sworn)  before  me  at on  the  day  and 

year  first  above  mentioned."  On  the  trial  of  a 
person  committed  by  justices  under  the  above 
section   a  deposition  of   a  deceased   witness 
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appeared  to  be  the  second  of  fonr  depoeitions  made 
at  the  same  hearing,  all  of  which  were  pinned 
together,  each  occupying  more  than  one  piece  of 
paper.  The  justice*  had  not  signed  either  of 
the  sheets  on  which  the  depositions  were  written, 
except  the  last^  and  that  sheet  did  not  contain 
any  part  of  the  deposition  in  qnestion,  bat  their 
signatures  were  appended  at  the  end  of  the  last 
deposition  to  a  statement  in  the  form  copied 
from  achedole  H.  "The  above  deposition* 
(naming  the  several  witnesses,  and  amongst  them 
the  dec^sed)  were  taken  and  sworn  before  ns 
&\so."---Hdd,  that  such  depositions  were  pro- 
perly received  in  evidence,  and  that  it  is  not 
necessary  that  the  separate  deposition  of  each 
witness  should  be  signed  by  the  justices,  but 
that  it  is  sufficient  if  the  depositions  are  signed 
as  a  body  by  the  justices,  according  to  the  con- 
clusion of  schedule  M.  to  the  Act.  Beg.  v. 
Parker,  60 

Evn>s»CB  (amtmuti) — ofMp  beingaBrUi$h  li^ 
vptm  inaietment  for  wotmdirjp  with  inteiU\ — On 
the  trial  of  an  indictable  ofience,  committed  on 
board  a  British  ship  on  the  high  seas,  it  is  not 
necessary  to  prove  the  register  of  such  ship  under 
the  Merchant  Shipping  Act,  1854,  part  1 1,  or  that 
she  belongs  to  a  person  qualified  to  be  owner  of 
a  British  ship  according  to  the  terms  of  that 
Act.  And  npon  the  trial  of  an  indictment 
against  a  sailor  for  wounding  the  mate  on 
board  a  ship  on  the  high  seas,  the  nuuter  of  the 
ship,  the  IxMtswain,  and  one  of  the  crew,  having 
stated  the  ship  was  a  British  ship,  and  was  sail- 
ins  nndsr  the  British  flag,  it  was  held,  the 
ship  was  sufficiently  proved  to  be  a  British 
ship.     Reg.  v.  Von  Seberg,  133 

—^  of  previous  conviction  under  Habitual  Crimi- 
nals Act.    See  Receiving  Stolen  Ooods. 

Excisa — itrvioe  of  notiee  qf  apptal ;  and  ef  notice 
of  luaring']  — Service  in  Court  of  notice  of  appeal 
against  an  abjudication  under  the  Excise  Act 
(7  &  8  Geo.  4.  c  53)  upon  the  elerk  to  the  jus- 
tices in  their  presence  is  a  good  service  on  the 
justices  themselves.    Sag.  v.  Eavn,  70 

Service  of  the  notice  of  the  time  for  hearing  the 
appeal  on  a  elerk  in  the  office  of  exrise  is  not  a 
good  service  under  4  Vict,  c  80.  s.  30,  that  sec- 
tion requiring  service  to  be  made  on  the  person 
laying  the  information.    Ibid. 

ExmsBABLB  lavoaaa.    See  Billiards. 

FacTOBT — tlatt  marry:  meaning  tf  term  "fire- 
mw**"] — A  slate  quarry  occupying  with  its 
accessories  a  large  tract  of  land,  uninclosed  and 
approachable  by  no  definite  load  or  entrance, 
and  furnished  with  covered  sheds  to  which  the 
rough  blocks  of  material  when  raised  are  con- 
veyed and  there  oonverted  by  a  manufacturing 
prooeaa  into  slates,  flags  and  other  saleable 
articles,  is  not  within  the  meaning  of  the  term 
"  premises"  in  the  30  &  31  Vict.  e.  103.  s.  3. 
sub-section  7.    Kent  v.  AetUy,  3 

Faub  Pssfrmcbs — obtaining  the  use  of  a  horte] — 
By  24  &  26  Vict.  c.  96.  s.  88,  whoever  shall  by 
any  falsa  psetenca  obtain  from  any  other  person 


an^  chattel,  ftc,  iritb  intant  tode&aud,  shall  be 
Kuilty  of  misdemeanour.  To  constitute  an  obtain- 
ing of  a  chattel,  &c.,  within  this  section,  there 
must,  as  in  larceny,  be  an  intention  to  depriva 
the  owner  wholly  of  his  property ;  and  merely  ta 
obtain  the  loan  of  a  chattel  I)y  false  prstencct 
with  intent,  &c,  is  not  within  the  section.  Beg. 
V.  KUkaiH,  109 
The  prisoner,  by  false  pretences,  obtained  from  a 
livery  stable  keeper  a  horse  on  hire  for  a  thiid 
person,  rode  it  himself  during  the  time  of  hiring, 
and  returned  it  to  the  stables  afterwaids: — 
ffdd,  that  a  oonvicti(Hi  for  obtaining  the  hone 
by  falsa  pretences  with  intant,  &&,  was  bad,  and 
must  be  quashed.    Ibid.  . 

FoBOBBT — antedating  mm**  own  deed] — ^A,  by  deed 
bearing  date  on  the  7th  of  May,  1868,  conveyed 
on  that  day  certain  lands  to  B  in  fee.  Sub- 
sequently, on  the  26th  of  April,  1869,  C  pro- 
duced a  deed,  bearing  date  the  12th  of  Msich, 
1868,  purporting  to  be  a  demise  of  the  same 
land  for  a  long  term  of  years,  as  from  the 
2dth  of  Harch,  1868,  from  A  to  C.  It  was 
found  by  the  jury  that  the  alleged  lease  was  ex- 
ecuted after  A'*  conveyance  to  B,  and  ante-dated 
for  the  purpose  ct  defrauding  B: — iSsM,  that 
A  and  C  weia  guilty  of  forgery.  Beg.  v. 
Bitton,  10 

—  aejtdttanee  or  rteeipi  for  money:  daaroaee 
ticket :  friendhi  ioeitty\ — ^A  friendly  society  had 
branchea  in  various  towns.  A  number  belong- 
ing to  one  branch  could  not  be  received  into  the 
conrt  of  another  branch  as  a  clearance  member 
without  a  writing  called  a  "  clearance,"  certify- 
ing that  he  had  paid  all  the  dues  and  demands 
of  the  branch  to  which  he  belonged,  and  autho- 
rising the  other  branch  to  receive  him:— .fiUi, 
that  such  "  clearance"  was  not  an  acquittance  or 
receipt  for  money  within  section  23  of  24  &  25 
Vict  e.  98 ;  and  a  conviction  lor  forging  such 
document  was  quashed.    Beg.  v.  French,  58 

V)arrant,  authority,  or  rmuest,  for  the  pay- 
ment of  monty:  building  toaety:  receipt  of  de- 
potitor] — A  building  society  was  in  the  habit  of 
taking  money  on  deposit  at  interest,  and  upon 
repaying  such  deposit  required  a  receipt  to  be 
given  bv  the  depositor  for  the  amount  repaid. 
The  prisoner  was  convicted  of  foi^ging  one  of 
such  receipts,  which  was  in  the  following  form: 
— "  Received  of  the  South  Lancashire  Building 
Society  the  sum  of  4171.  1 8«.  on  account  of  my 
share,  Ko.  8071,  pp.,  Susey  Ambler,  William 
Kay."  Susey  Ambler  was  the  depositor,  and 
the  prisoner  a  local  agent  of  the  society.  By  the 
custom  of  the  society  suph  a  document  was  treated 
as  an  authority,  warrant,  or  requrat  to  pay  the 
deposit,  but  not  as  an  order: — HM,  that  the 
above  document  might  be  described  in  the  in- 
dictment as  a  warrant,  authority,  or  request  for 
the  payment  of  money  by  procuration  within  the 
24  &  26  Vict,  c  98.  s.  24.    Big.  v.  Kay,  118 

FaisiniLT  SociBTT — when  an  illegal  society  and 

incapable  of  prosecuting.    See  Embezzlement. 
^-—    See  Forgery. 


Digitized  by 


Google 


Vol.  89.] 


INDEX  TO  MAGISTRATES'  CASES. 


161 


QiJtm—taiing  <m  Sunday :  tnan:  "engine  or  in- 
*tn«»«9»<"]— The  1  &  2  WiU.  4.  c.  82.  8.  8,  pro- 
vides that  "  if  any  person  whatsoever  shall  kill 
or  take  game,  or  use  any  dog,  gun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  killing 
or  taking  any  game  on  a  Sunday  or  Christmas 
Day,  snch  person  shall,  on  conviction  thereof, 
forfeit  and  pay  for  every  such  offence  such  sum 
of  money,  not  ezceeding5/.,  as  to  the  said  jus- 
tices shall  seem  meet."  The  appellant  on  Friday 
and  Saturday,  the  13th  and  I4th  of  August,  was 
setting  snares  made  of  wire  upon  land  over 
vhich,  by  consent  of  the  ovner  and  occupier,  he 
had  the  right  of  sporting.  Upon  the  following 
Sunday  the  snares  were  still  set,  and  on  that  day 
two  dead  grouse  were  found  caught  in  two  of 
them.  The  appellant  had  a  proper  excise  license 
to  kill  game : — Hdd,  first,  that  a  snaie  is  an 
"  engine"  or  "  instrument"  within  the  section ; 
and,  second,  that  although  the  appellant  was 
not  npon  the  land  on  the  Sunday,  he  was  liable 
to  be  convicted  for  using  the  snares  on  that  day 
for  the  purpose  of  taking  game.  AUen  v. 
Iltompson,  102 

TT^Muii  CoBFDS — amendment  of  eommitment] — 
"Where  a  prisoner  ie  brought  up  under  a  writ 
of  habeas  corpus,  and  the  commitment  is  insuf- 
ficient, and  the  conviction  has  not  been  brought 
Iwfore  the  Court  by  certiorari,  the  Court  is  not 
justified  in  looking  at  the  conviction  for  the 
purpose  of  amending  the  commitment  by  it, 
nor  in  detaining  the  prisoner  in  custody  until 
the  conviction  is  brotight  up  by  certiorari.  Ex 
forU  lUton,  129 

Habitoai.  Cbodnals  Act — onus  of  proof  of  pre- 
vious conviction.    See  Beceiring  Stolen  Qoods. 

fiiOHW&T— ^K  qf  ploughing  up  tnr/ace  qf  foot- 
path: limited  dedication] — The  appellant  was 
convicted  under  6  &  6  Wm.  4.  c  60.  s.  72,_  for 
destroying  and  injuring  the  snrface  of  s  high- 
\ray,  by  ploughing  it  up.  It  appeared  that  a 
footway  ran  through  a  field  of  wluch  the  defen- 
dant was  occupier.  There  was  no  evidence  of 
the  existence  of  this  footpath  before  living 
memory,  and  no  evidence  of  any  limited  dedica- 
ti(Hi  of  t  e  way  to  the  public.  It  was  proved, 
however,  that  within  living  memory  it  had 
been  used  as  a  footway  by  the  public,  and  that 
the  appellant  and  the  previous  occupier  had, 
daring  all  this  time,  ploughed  it  up  in  the 
manner  now  complained  of: — Seld,  that  the 
conviction  was  wrong,  for  the  proper  inference 
&om  the  fiacts  was,  that  the  exercise  of  the 
light  of  ploughing  up  the  path  had  been  coeval 
with  the  user  of  the  way  by  the  public.  The 
way  muat  therefore  he  considered  as  having 
been  dedicated  and  accepted  by  the  public,  sub- 
ject to  the  inconvenience  of  being  occasionally 
ploughed  up,  and  that  there  was  no  legal 
objection  to  such  a  limited  dedication  of  a  way. 
Merctr  v.  Woodgaie,  21 

order  oftettiont  that  kighu>ay  thaUceaee  to  be 

a  Mghwau  vhich  the  parish  i*  liable  to  repair: 
appeal  umder  27  #  28  Viot.  c  101.  «.  21;  •  like 
Mnr  SsBias,  39.— Mao.  Cas. 


proceedings"  under  5  #  6  Wtil.  4.  e.  68]— By 
27  &  28  Vict.  c.  101.  s.  21,  when  any  highway 
board  consider  any  highway  unnecessary  for 
public  use,  they  may  direct  the  district  surveyor 
to  apply  to  two  justices  to  view  the  same,  and 
thereupon  the  like  proceedings  shall  bo  had  as 
when  application  is  made  under  the  Highway 
Act,  1836,  "to  procure  the  stopping  up  of  any 
highway,  save  only,"  &c.  And  by  section  2, 
that  Act  is  to  be  construed  as  one  with  the  High- 
way Act,  1862,  which  by  section  42  of  that  Act 
b  to  be  construed  as  one  with  6  &  6  Will.  4. 
c.  80.  By  8  &  6  WiU.  4.  c.  60.  s.  86,  the  pro- 
ceedings for  stopping  up  and  diverting  a  high- 
way are  provided  for,  and  by  section  88  an  ap- 
peal to  Quarter  Sessions  is  -given  to  any  person 
ii^ured  or  aggrieved  by  an  order  to  stop  up  any 
unnecessary  highway  under  that  Act: — Held, 
that  an  appeal  to  Quarter  Sessions  lay  under 
27  &  28  Vict  c  101.  s.  21,  against  the  making 
of  an  order  of  laeesions  directing  that  a  highway 
should  cease  to  be  a  highway  which  the  parish 
is  liable  to  repair.    Seg.  v.  Justicee  of  Snrrey,  49 

notice*  preliminary  to  order  for  stopping  up 

highway  :  certiorari  :  person  aggrieved] — By 
6  &  6  Will.  4.  c.  60.  s.  84,  justices  are  em- 
powered to  view  highways  which  it  is  proposed 
to  divert  or  stop  up,  and  to  certify  that  they 
are  unnecessary,  npon  proof  that  a  notice  in  a 
prescribed  form  has  been  affixed  at  the  place 
and  by  the  side  of  each  end  of  the  highway 
from  which  the  same  is  proposed  to  be  diverted 
or  stopped  up.  By  27  &  28  Vict.  c.  101.  e.  21, 
the  proceedings  under  the  former  Act  may  be 
adopted  for  the  purpose  of  certifying  that  a 
highway  is  unnecessary  for  public  use.  Three 
rc»ds,  each  in  a  separate  parish,  formed  one 
system,  and  consisted  of  tlu«e  limbs,  running 
from  three  turnpike  roads  at  the  points  A,  B, 
and  C,  and  meeting  at  a  central  point  D,  so  aa 
to  form  a  figure  like  that  of  the  capital  letter  Y. 
The  justices,  purporting  to  act  under  27  &  28 
Vict,  c  101.  8.  21,  made  three  certificates  as 
to  each  of  the  three  highways.  The  roads  re- 
ferred to  in  the  certificates  were  described,  one 
as  running  from  D  to  A,  another  as  running 
from  D  to  B,  and  a  third  as  running  from  D  to 
C.  The  certificates  also  recited  that  the  requi- 
site notices  had  been  given.  It  appeared  that 
a  notice  was  placed  at  the  points  A,  B,  and  C, 
but  not  at  the  central  point  D.  The  certificates 
having  been  afBrmed  on  appeal  to  sessions, — 
Beld,  that  a  certiorari  must  issue  for  the  pur- 
pose of  quashing  the  orders  of  sessions,  as  each 
of  the  three  orders  related  to  a  separate  highway, 
one  end  of  which  was  at  B,  so  that  the  pre- 
scribed notices  had  not  been  given,  and  the 
certificate  was  invalid.  B^.  r.  lie  Justice* 
of  Surrey,  146 

The  applicant  for  the  certiorari  resided  in  the 
neighbourhood  of  the  highways  to  which  the 
certificates  related: — Held,  that,  by  reason  of 
his  residence,  he  was  in  the  condition  of  a  per- 
son aggrieved,  and  entitled  to  the  certiorari  as  of 
right    Ibid. 
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— ^    Sc6  Bridge. 

Ihpbisokvbkt  foe  Debt — Non-payment  of  costs 
on  appeal.     See  Debtor  and  Creditor, 

Imncnaart—form  of:  turpluioffe :  false  dedara- 
iion] — An  indictment  charged  the  prisoner  with 
the  offence  of  making  a  fake  declaration  before 
a  justice,  that  he  had  lost  a  pawnbroker's  ticket, 
"  whereas  in  truth  and  in  fact  he  had  not  lost 
the  said  ticket,  but  had  sold,  lent,  or  deposited 
it,  as  a  security  to  one  S.  C,  &c": — Held,  that 
the  allegation  "  but  had  sold,  lent,  or  deposited 
it,  &c.,"  did  not  render  the  indictment  ambiguous 
or  uncertain,  but  was  pure  stirplusage,  which 
might  be  rejected  and  need  not  be  proved.  The 
Queen  v.  Sichardt  overruled.    Reg.  v.  Parker,  60 

.—  aiding  and  abetting  afdon:  aiding  in  at- 
tempt to  raw\ — An  indictment  against  H.  and 
W.  charged  H.  with  rap<>,  and  W.  with  aiding 
and  abetting  the  said  rape.  They  were  found 
not  guilty  of  those  charges,  but  the  jury  found 
H.  guilty  of  attempting  to  commit  the  rape 
charged,  and  W.  of  aiding  and  abetting  H.  in 
the  attempt : — Held,  that  W.  was  righUy  con- 
victed of  misdemeanour.    Reg.  t.  Wyatt,  83 

abusing  girl  between  ages  of  ten  and  twelve : 

verdict  of  common  assault] — The  indictment  con- 
tained one  count,  and  charged  that  the  prisoner 
in  and  upon  a  girl  between  the  ages  of  ten  and 
twelve  "  unlawfully  did  make  an  assault  and  her 
did  then  unlawfully  and  carnally  know  and  abuse 
against  the  fonn,''^&c.  The  offence  of  carnally 
knowing  and  abusing  was  disproved,  but  there 
was  evidence  of  an  indecent  assault,  which  was 
left  to  the  jury,  who  found  the  prisoner  guilty 
of  a  common  assault : — Jleld,  that  the  indict- 
ment charged  an  assault  as  a  distinct  and  separ- 
able offence,  and  that  the  cosTiction  was  good. 
Reg.  V.  ChUhrie,  98 

Sorploaage.    See  Pequiy. 

Ibisb  Poor — desertion  by  husband:  removal  of 
wife  and  children'] — The  wife  and  unemanci- 
pated  children  of  an  Irishman,  all  born  in  Ire- 
land, becoming  chargeable  to  an  English  parish 
by  reason  of  the  desertion  of  the  husbana,  can- 
not, in  his  absence,  be  removed  to  the  Irish 
settlement  of  the  wife  under  the  8  &  9  Vict.  o. 
1  ]  7.  8.  2.  That  section  makes  no  provision  for 
such  a  case,  but  contemplates  their  removal  to 
the  husband's  place  of  settlement  only,  as  mem- 
bers of  his  family,  and  with  him.  Poor-Law 
Commissioners  for  Irdand  v.  Select  Vestry  of 
lAverpoot,  25 

iRBSHOTiiBiuTT.  See  Irish  Poor.  Order  of  Be- 
moval.    Pauper  Lunatic 

JuBisDicnoK  OF  JusncBS — Htle  to  land  in  ques- 
tion: excess] — The  power  given  to  justices  by 
24  &  2S  Vict,  c  100.  s.  42,  of  summarily  hear- 
ing and  determining  charges  of  assault  and 
battery  is  by  s.  46  ousted  in  any  case  where  a 
question  as  to  the  title  to  land  arises,  and  they 
cannot  in  such  a  case  convict  the  defendant  for 
using  more  violence  than  was  necessary.  Beg. 
X.  Pearson,  76 


Labcbnt — iaJnng:  mock  axiction:  infiwnee  of 
threat] — Prosecutrix  entered  a  sale-room,  where 
a  mock  auction  vras  being  held.  Prisoner  was 
auctioneer,  and  knocked  down  a  piece  of  cloth 
to  prosecutrix  for  twenty-six  shillings,  for  which 
she  had  not  bid,  as  he  knew.  Prosecutrix 
denied  that  she  had  bid  ;  prisoner  asserted  that 
she  had,  and  must  pay  for  it  before  she  could 
leave.  Prosecutrix  tried  to  go  out  of  the  room, 
when  a  confederate  standing  between  her  and 
the  door  also  said  that  she  had  bid,  and  pre- 
vented her  leaving.  She  then  in  fear  paid  the 
money,  and  took  away  the  cloth  which  was  given 
to  her : — Held,  that  these  facts  constituted  a 
larceny,  as  they  sufficiently  shewed  that  the 
money  was  obtained  from  the  prosecutrix 
against  her  will.    Reg.  v.  Macgraih,  7 

LicmrsB.    See  Ale  and  Beer  House.     Billiards. 

Local  Boabd.    See  Public  Health  Act. 

Local  Govkhmmkkt  Act — general  district  rate: 
railway  not  constructed  under  parliamentary 
powers  not  rateable  upon  reduced  scale] — Under 
the  Local  Government  Act,  1858  (21  &  22  Vict, 
e.  98),  s.  55,  which  enacts  that  the  occupier  of 
land  used  only  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public 
conveyance  shall  be  assessed  in  respect  of  the 
same  in  the  proportion  of  one-fourth  part  only 
of  such  net  annual  value  thereof,  a  line  of  rail- 
way which  though  actually  worked  and  used 
under  the  provisions  of  different  Acts  of  Parlia- 
ment, was  originally  constructed  by  private 
agreement,  without  any  parliamentary  powers, 
is  not  rateable  upon  the  reduced  scale,  but  upon 
the  full  annual  value.  Tie  North-Eastem  Rail. 
Co.  T.  The  Local  Board  of  Leadgate,  65 

Maimtskakcb.   See  Order  of  Haintenance.  Pauper 

Lunatic 

Mebcbamt  Shippwo  Act — ^Ptoof  of  ship  being  a 
British  ship.    See  Evidence. 

MsTBOPOLrrAii  Boildino  Act,  1855 — -fea  due  to 
district  surveyor] — The  fees  due  under  the  Me- 
tropolitan BuiMing  Act,  1855  (18  &  19  Vict  c 
122),  B.  51,  to  a  district  surveyor,  one  month 
after  the  roof  of  any  building  surveyed  by  him 
in  pursuance  of  the  Act  shall  have  been  covered 
in,  are  payable  by  whomsoever  at  that  time 
answers  the  description  of  "  builder,  occupier, 
or  owner,"  and  cannot  be  charged  upon  a  per- 
son subsequently  becoming  the  cwner  of  the 
premises.     Tubb  v.  Good,  135 

MtsDKHEAKOTiB — ConvictloB  for,  on  indictment  for 

peijury.    See  Peijniy. 

NoncB  OF  Affbal — service  of  upon  clerk  to  the 

justices.    See  Excise. 

NuisANOB — information  by  inhabitant  under  23  ^ 
24  Viet.  e.  77.  s.  13 .'  summons  without  previous 
notice  to  abate  nuisance] — Under  23  &  24  Vict, 
c  77.  s.  18  (amended  by  29  &  30  Vict.  c.  90, 
part  2),  a  justice  of  the  peace  upon  the  complaint 
of  any  inhabitant  of  any  parish  or  place  of  the 
existence  of  any  nuisance  on  any  private  premises 
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m  the  same  parish  or  place,  may  issue  a  sum- 
mons requiring  the  person  by  whose  act,  default, 
permission,  or  sufferance,  the  nuisance  arises, 
&e.,  or  if  such  person  cannot  be  found  or  ascer- 
tained, the  owner  or  occupier  of  the  premises 
on  which  the  nuisance  arises,  to  appear  before 
josticee,  &c,  without  proof  of  the  service  of  a 
previous  notice  to  abate  the  nuisance.  Cocker 
T.  CardvM,  28 

OsDKB  OF  Maidtexamcb — wife  chargeaMe  to  union 
tciihoui  her  husband:  wife  leaving  husband 
through  his  misconduct :  offer  of  husband  to  re- 
edne  hiswife  back] — By  the  Poor  Law  Amendment 
Act,  1868  (31  &  32  Vict.  c.  122),  s.  33,  when  a 
married  woman  requires  relief  without  her  hus- 
band, the  guardians  of  the  union  or  parish,  or 
the  overseers  of  the  parish,  as  the  case  may  be, 
to  which  she  becomes  chargeable,  may  apply  to 
the  justices  having  jurisdiction  in  such  union  or 
parish  in  petty  sessions  assembled,  and  there- 
upon such  justices  may  summon  such  husband 
to  appear  before  them,  to  shew  cause  why  an 
Older  should  not  be  made  npon  him  to  maintain 
his  wife;  and  upon  his  appearance,  or  in  the 
event  of  his  not  appearing,  upon  proof  of  due 
service  of  such  summons  npon  him,  such  justices 
may,  after  hearing  such  wife  upon  oath,  or  re- 
ceiving such  other  evidence  as  they  may  deem 
sufficient,  make  an  order  upon  him  to  pay  snch 
sum,  weekly  or  otherwise,  towards  the  cost  of 
the  relief  of  the  wife,  as  after  consideration  of 
all  the  circumstances  of  the  case  shall  appear  to 
them  to  be  proper,  &c  A  husband  having  been 
summoned  before  justices  under  this  section,  it 
I4)peared  that  his  wife  had,  about  sixteen  years 
previously,  left  his  house,  owing  to  his  ill-usage, 
and  had  ever  since  lived  separate  from  him.  At 
the  bearing  of  the  summons  she  was  still  suffer- 
ing from  injury  which  she  had  received  from  him 
before  their  separation.  He  now  offered  to 
receive  back  his  wife  and  promised  not  to  ill  use 
her,  but  she  refused  to  go  back,  and  there  was 
medical  evidence  to  shew  that  it  would  be  dan- 
gerous for  her  to  return  to  cohabitation  : — Held, 
that  the  justices  had  jurisdiction,  notwithstand- 
ing the  husband's  offer,  to  make  an  order,  under 
the  above  section,  upon  him  for  the  maintenance 
of  his  wife.     Thoma*  v.  AUop,  43 

OsDKB  OF  BmiovAii — tpi/e'»  status  of  irremovability 
during  husband: s  absmce:  hti^and  a  foreigner 
mthout  a  teUlemen(]—A  woman,  after  residinK 
for  moro  than  a  year  in  the  same  parish,  married 
an  American  sailor  who  had  no  settlement  in 
England,  and  lived  with  him  in  the  parish  for  a 
few  days.  He  then  left  her  and  went  to  sea,  and 
during  his  absence  an  order  was  made  for  her 
removal  from  the  parish  to  her  maiden  settle- 
ment. After  the  making  of  this  order  the  hus- 
band returned : — Held,  that  the  order  must  be 
quashed,  as  the  cardinal  principle  of  the  Acts 
relating  to  irremovability  appeared  to  be,  that 
where  there  was  no  question  of  the  separation 
of  husband  and  wife,  the  hardship  of  removal 
should,  if  possible,  be  avoided,  so  that  the  wife 
hanng  once  acquired  a  status  of  irremovability, 


did  not  lose  it  by  her  marriage  with  one  who 
had  no  settlement.  Reg.  v.  The  Inhabitantt  of 
St.  George-in-the-East,  90 

irremovabilitt/  :  wtfe  deserted  by  husband :  un- 

emancipated  chiM] — On  December  12,  1867,  an 
order  was  made  for  the  removal  of  Lucy  L.  and 
her  daughter  Lucy  from  the  respondent  parish  to 
the  appellant  union.  For  more  than  one  year 
next  before  the  application  for  the  order,  Lucy 
L.  and  her  daughter  bad  resided  together  in  tho 
respondent  parish  ;  the  daughter  being  eighteen 
years  of  age,  and  unemancipated  at  the  date  of 
the  order.  About  thirteen  years  before  that 
date  Lucy  L.  and  her  husband  were  living,  to- 
gether with  their  children,  in  the  parish  of  M. 
They  quarrelled  in  consequence  of  nis  intimacy 
with  another  woman,  and  she,  having  attempted 
to  stab  him,  was  bound  over  to  keep  the  peace 
towards  him.  He  took  other  lodgings  for  him- 
self, where  he  lived  with  the  other  woman.  In 
consequence  of  his  wife  becoming  chargeable, 
the  parish  officers  of  M.  threatened  him  with 
legal  proceedings  if  he  did  not  maintain  her. 
He  agreed  to  allow  her  a  weekly  sum  of  money, 
and  this  he  paid  up  to  the  date  of  the  applica- 
tion for  the  order  of  removal.  She  remained 
in  the  lodgings  which  the  family  had  occupied 
before  the  separation  till  she  removed  into  the 
respondent  parish,  and  there  resided,  as  above 
mentioned,  with  her  daughter.  Their  place  of 
settlement  was  in  the  appellant  union: — Held, 
that  Lucy  L.  was  irremovable,  inasmuch  as  she 
had  been  deserted  by  her  husband  within  the 
meaning  of  the  3rd  section  of  24  &  25  Vict.  c. 
fid,  amended  by  29  &  30  Vict.  c.  113.  s.  17; 
'but  that  the  daughter,  being  unemancipated  and 
above  the  age  of  sixteen  years,  was  removable. 
Heg.  V.  The  InhabiUmts  of  St.  Mary,  Isling- 
ton, 137 

irremovability :    break  of  residence]  —  The 

pauper,  a  bastiuxl,  was  bom  in  the  appellant 
onion,  where  his  mother  afterwards  married, 
the  pauper  living  with  and  being  maintained  by 
her  and  his  stepfather  there  until  their  subse- 
quent removal  to  the  respondent  union  in  June, 
1861,  where  they  have  since  resided,  and  whither 
he  removed  with  them.  In  1862,  being  then 
upwards  of  fifteen  yeare  of  age,  the  pauper  was 
elected  and  admitted  a  pupil  in  the  "School  for 
the  Indigent  Blind,"  in  St.  George's  Fields, 
Southwark,  the  said  school  being  a  charitable 
institution  supported  by  voluntary  subscriptions, 
out  of  the  funds  of  which  the  pupils  are  gratui- 
tuously  clothed,  maintained,  and  educated.  On 
the  19th  of  June,  1868,  being  then  upwards  of 
twentyK)ne  yiars  of  age,  he  was  discharged  in 
accord tDce  with  the  regulations  of  the  school, 
and  returned  to  his  mother  and  stepfather,  by 
whom  ho  was  maintained  and  lodged  as  before, 
until  Miirch,  1869,  when  he  became  chargeable 
to  the  responilriit  union.  An  order  having  been 
obtained  for  his  removal  to  the  appellant  union, 
— Held,  thai  he  had  acquired  the  status  of  irre- 
movability, uud  therefore  could  not  be  removed. 
Beg.  v.  Guardiwns  of  the  Ahingdon  Union,  153 
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— —  IiremoTability. 
Lanatic. 


See  Irish  Poor.     Fanper 


Fabtmkbs — ReceiTing  partnership  goods  stolen  by 
partner.    See  Beceiring  Stolen  Goods. 

PaupkeLukatic— orrfero/'maintokzncf;  irremova- 
bility:  removal  of  lunatic  by  parents:  break  in 
residence^ — A  domestic  serrant,  who  had  acquired 
the  status  of  irremovability  by  residence  m  the 
B.  Union,  vas  seized  with  madness  and  was 
remored  by  her  relations  from  her  master's  house 
to  the  residence  of  her  parents  in  a  different 
union.  Her  wages  were  paid  in  full  and  her 
master  had  no  intention  of  receiving  her  back  in 
his  house.  After  staying  with  her  parents  for  a 
single  night,  she  was  sent  to  the  workhouse  of 
the  second  union,  and  seven  days  afterwards 
taken  to  the  County  Lunatic  Asylum : — Hdd, 
that  the  removal  of  the  lunatic  under  these  cir- 
cumstances, without  any  exercise  of  will  on  her 
part,  did  not  constitute  a  break  in  her  residence, 
so  as  to  deprive  her  of  her  atatvt  of  irremova- 
bility, and  that  the  order  for  her  maintenance 
under  16  &  17  Vict,  c  97.  ss.  97,  102,  must  be 
made  on  the  B.  Union  and  not  on  the  nnion  in 
which  was  the  place  of  her  settlement.  SembU, 
per  Hannen,  J.,  that  while  the  incapacity  of  the 
lunatic  continued,  no  change  in  her  residence 
coald  take  place  so  as  to  affect  her  liairit  of 
irremovability.     Reg.  r.  fVhitby  Union,  97 

Pebjubt— ;/a/w  affidavit  under  BilU  of  Sale  Act: 
mitdejiuanour :  indictment :  turplueoffe] — Pri- 
soner was  indicted  for  wilful  and  corrupt  per- 
jury in  making  a  false  affidavit  before  a  Com- 
missioner for  taking  oaths  in  the  Court  of 
Queen's  Bench,  for  the  purpose  of  getting  a  bill 
of  sale  filed  under  the  Bills  of  Sale  Act,  1854 : 
— Held,  a  misdemeanour  though  not  wilful  and 
corrupt  perjury.     Srff.  v.  Hodgkiss,  14 

HHd  also,  that  the  conclusion  of  the  indictment  for 
peijury, "  that  so  the  defendant  did  commit  wil- 
ful and  corrupt  perjury  "  might  be  rejected  as 
surplusage,  and  therefore  that  a  conviction  for 
the  misdemeanour  was  right  upon  such  an  in- 
dictment   Ibid. 

—  evidence:  Corrupt  Practioes  Prevention  Acts: 
protection  of  witness']  —By  26  Vict.  c.  29.  b.  7, 
no  person  called  before  Commissioners  of  inquiry 
under  the  Corrupt  Practices  Prevention  Acts 
shall  be  excused  from  answering  any  question 
relative  to  any  corrupt  practices  at  the  election 
under  inquiry  on  the  ground  that  fhe  answer 
may  tend  to  criminate  himself;  and  if  any  in- 
formation, &c.,  should  be  at  any  time  thereafter 
pending  in  any  Court  against  such  witness  for 
any  offence  under  the  Corrupt  Practices  Preven- 
tion Acts,  committed  by  him  previously  to  the 
time  of  giving  his  evidence,  the  Court  should,  on 
production  of  a  certificate  given  to  him  by  the 
Commissioners,  stay  the  proceedings  in  scch  in- 
formation. &C.,  and  may  award  the  witness  his 
costs,  "  Provided  that  no  statement  made  by  any 
person,  in  answer  to  any  question  put  by  or  before 
such  election  committee  or  Commissioners,  shall, 
except  in  cases  of  indictments  for  perjury,  be  ad- 


missible in  eridenee  in  any  proceeding,  criminal 
or  civil."  A  witness  before  such  Commissioners  of 
inquiry  was,  after  giving  his  evidence  before  it, 
indicted  for  peijuiy  committed  before  a  Judge, 
on  the  trial  of  an  election  petition  in  respect  of 
the  same  election  with  reference  to  which  he  was 
examined  before  the  Commissioners.  Statements 
made  by  such  witness,  in  answer  to  questions 
put  by  the  Commissioners  relative  to  corrupt 
practices  at  such  election,  were  given  in  evidence 
against  him  to  prove  the  indictment  for  peijuiy : 
— Held,  that  the  exception  in  the  prorieo  to  26 
Vict.  c.  29.  8.  7,  as  to  cases  of  indictments  for 
peq'ury,  must  be  considered  to  mean  perjniy 
committed  in  answers  to  questions  put  by  the 
Commissioners  on  the  inquiry,  and  not  to  per- 
jury generally,  and  therefore  that  the  above 
eridenee  was  not  admissible.    Reg.  v.  Buttle,  Hi 

Plsaoimo.    See  Indictment. 

Poison — sale  of  to  person  unknown:  medicine: 
bona  fides] — Under  the  Pharmacy  Act,  1868, 
31  &  32  Vict  c.  121.  a.  17,  a  chemist  who  bona 
fide  believes  he  is  dispensing  a  prescription 
given  by  a  medical  man  to  a  person  named  at 
the  foot  of  the  prescription  cannot  be  conricted 
for  selling  poison  to  a  person  unknown  to  him, 
but  must  be  taken  to  have  dispensed  a  medicine 
according  to  the  proviso  to  s.  17.  Berry  r. 
Henderson,  77 

A  chemist  cannot  be  convicted  of  selling  poison  to 
a  person  unknown,  and  also  for  selling  poison 
in  a  bottle  not  labelled  "  poison"  in  respect  of 
the  same  sale.    Ibid. 

PooB.  See  Irish  Poor.  Order  of  RemovaL  Pauper 
Lanatic. 

PooB  Batb — occupation  of  port,  harbour,  and 
tidal  river  piers] — By  an  Act  of  Parliament  cer- 
tain Commissioners  were  authorised  and  re- 
quired to  deepen  and  cleanse  the  channel  of  a 
harbour,  and  to  make  an  artificial  entrance  with 
piers,  by  which  ships  might  pass  from  the  soa 
uto  the  harbour.  Tolls  were  to  be  paid  in 
respect  of  such  vessels  as  entered  the  harbour, 
but  were  not  to  be  received  to  the  full  amount 
authorised  by  the  Act  until  the  whole  works 
Were  completed.  The  piers  were  erected,  and 
the  channel  deepened  and  cleansed,  and  the 
Commissioners  received  tolls  in  respect  of  tha 
vessels  which  entered  the  harbour.  There  was 
nothing  in  the  Act  to  shew  that  they  were  to 
be  considered  as  purchasers  or  owners  of  the 
land  upon  which  the  works  were  to  be  done  :— 
Held,  first,  as  to  the  channel,  that  the  Com- 
missioners had  simply  a  power  to  make  a  right 
of  passage  from  the  sea  to  the  harbour,  and  that 
they  were  not  rateable  to  the  poor  rates  in  re- 
spect of  such  right  of  passage  ;  secondly,  that, 
although  they  were  occupiers  of  the  land  upon 
which  the  piers  stood,  yet  that  the  occupation 
could  not  be  taken  to  be  enhanced  in  value  by 
the  revenue  derived  from  the  tolls,  inasmuch  as 
an  occupier  of  the  piers  would  get  no  part  of 
the  tolls,  or  derive  any  benefit  from  the  harl>onr, 
and  therefore  that  the  .tppellants  were  not  liable 
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to  be  rated  to  the  poor  ratee,  the  piers  them- 
■elres  being  worth  nothing.  The  Commisfiontrs 
far  Improving  the  Harboar  of  Ifew  Shoreham 
y.  Tfit  Churchwardem  and  Overteers  of  Lanc- 
t«V.  121 

Pbacticb — -procedure  on  trial  for  Jmowingty  having 
counterfeit  coin  in  potsession  after  previous  con- 
viction for  uttering^ — Upon  tie  trial  of  an  in- 
dictment for  the  felony  of  having  committed  a 
misdemeanour  within  either  of  sections  9,  10,  or 
II  of  24  &  25  Vict.  c.  99  relating  to  the  unlaw- 
fnl  possession  and  uttering  of  counterfeit  coin 
after  a  previous  conviction  for  a  misdemeanour 
within  those  sections,  the  prisoner  must  be 
arraigned  upon  the  subsequent  offence,  and 
evidence  respecting  the  subsequent  offence  must 
first  be  submitted  to  the  jury,  and  the  previous 
conviction  most  not  be  inquired  into  until  after 
the  verdict  on  the  charge  of  the  subsequent 
offence.     Reg.\.  Martin,  Z\ 

—  under  the  Habitual  Criminals  Act.  See 
Beceiving  Stolen  GkMids. 

Faisox — liability  of  borough  to  expente  of  enlarg- 
ing county  gaol :  repairt,  alteratiom,  addition*, 
and  improvement*  in  or  to  pruon]— By  5  &  6 
Vict  c  98.  s.  18,  a  borough  with  a  separate 
Court  of  Seesions,  sending  its  prisoners  to  the 
county  ga<d  without  any  special  contract,  shall 
pay  the  expense  incoired  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of 
everr  such  prisoner,  according  to  the  time  he 
shall  remain  in  custody  there,  at  the  average 
daily  cost  of  each  prisoner  according  to  the  whole 
number  of  prisoners  confined  in  the  prison,  in- 
cluding in  such  expenses  all  expenses  of  "repairs, 
alterations,  additions,  and  improvements  in  or 
to  the  prison": — Hdd,  that  any  such  borough 
is  bound  to  contribute,  in  the  proportion  above 
mentioned,  not  only  towards  the  cost  of  the 
nfcessaiy  and  ordinary  repairs  of  the  county 
gaol,  bnttowardsthecoetof  enlarging  it,  accorcl- 
ing  to  the  provisions  of  the  Prison  Act,  1866 
(28  &  28  Vict,  c  126).  Reg.  v.  The  Mayor,  #(!., 
of  Wigan,  68 

PoBuc  HSU.TH  Act — notice  to  pave  street*  not 
icing  highway*'] — A  notice  by  a  local  board  of 
heahli  to  the  owner  of  hotuses  abutting  upon 
a  street  not  being  a  highway,  to  sewer,  level, 
pave,  flag  and  channel  the  same,  in  pursuance 
of  the  ISiblic  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  8.  69,  is  not  invalid  by  reason  of  the 
plans  and  sections  of  the  required  works  depo- 
sited under  the  24  &  26  Vict  c.  61.  s.  16, 
including  narrow  strips  of  land  in  front  of  the 
houses,  not  open  to  or  used  by  the  public. 
Ball  V.  Potter,  1 

PcBUC  HotiSB — opening  on  Sunday  during  pro- 
Ubited  hour*:  cotte] — A  was  charged  before 
justices,  under  11  &  12  Vict.  c.  49,  with  having 
opened  his  house  for  the  sale  of  wine  and  beer 
on  Sunday,  before  half-past  twelve.  He  kept  a 
relreshment  room  communicating  with  a  railway 
station ;   be  had   a  notice  thereon   as  to  the 


penalties  incurred  in  case  of  persons  not  tra- 
vellers having  refreshment  during  prohibited 
hours ;  he  had  ordered  his  servants  to  ask  per- 
sons if  they  were  going  by  train ;  eight  persons 
were  in  the  room  within  the  prohibited  time; 
he  had  questioned  six  of  them,  but  his  servant 
neglected  to  question  two  who  came  in  during 
A's  absence;  of  the  eight  persons,  four  were 
strangers  who  went  off  by  train  which  started 
shortly  after  their  entering  the  room  ;  the  others 
resided  about  a  quarter  or  half-mile  off,  and 
three  of  them  took  tickets  and  went  by  the 
train,  whilst  the  fourth  had  accompanied  his 
son,  who  went  by  it  The  justices  convicted 
A : — Htld,  that  the  conviction  was  wrong.  Cop- 
ley V.  Burton,  141 
The  Court  in  future  will,  on  quashing  a  conviction 
of  this  kind,  do  so  with  costs.    Ibid. 

SM.w^T—obttructing  hy  altering  tignalt'] — The 
prisoner  in  the  night  time  altered  the  position 
of  two  arms  of  a  semaphore  signal  on  a  railway 
station,  so  as  to  change  the  signal  from  "aU 
clear"  to  "danger"  and  "caution "respectively, 
and  also  altered  the  colour  of  two  distant  sig- 
nals from  white  to  red,  thereby  changing  the 
signal  from  "clear"  to  "danger."  The  &ver 
of  a  goods  train,  which  under  ordinary  circum- 
stances would  have  passed  through  the  station 
without  slackening  speed,  in  consequence  of  the 
state  of  the  signals  shut  off  steam  and  ap- 
proached the  station  so  cautiously  that  he 
could  at  any  moment  have  come  to  a  stand- 
still. The  mail  train  following  the  goods  train 
on  the  same  line  of  rails,  was  due  at  the  station 
half  an  hour  after  the  goods  train  so  passed 
through  the  station : — Held  (Martin,  B.,  diii*en- 
tiente),  that  the  prisoner  had  caused  the  engine 
and  train  to  be  obstructed  within  the  meaning 
of  section  36  of  24  &  26  Vict  c.  97.  Seg.  v. 
Sadjield,  131 

when  not  rateable  on  reduced  scale.     See 

Local  Qovemment  Act. 

Bats.    See  Local  Government  Act    Poor  Rate. 

Receipt — for  money.    See  Forgery. 

Rbceivimo  Stolbm  Goods — receiving  partnerthip 
good*  *toltn  by  partner] — The  statute  31  &  32 
Vict  c.  116.  s.  1,  by  which  a  partner  or  joint 
owner  in  goods  is  rendered  liable  to  be  convicted 
of  stealing  goods,  in  respect  of  which  he  is  so 
jointly  interested,  does  not  render  the  receiver 
of  such  goods,  knowing  the  same  to  have  been 
stolen  by  such  partner,  liable  to  be  convicted  as 
such  receiver  under  the  24  &  26  Vict.  c.  96. 
s.  91.    Rig.  V.  Smith,  112 

A  and  B  were  in  partnership,  and  B,  in  fraud  of 
the  partnership,  disposed  of  the  goods  of  the 
fllrm  to  the  prisoner,  who  knowingly  received  the 
same.  The  prisoner  was  indict4.>d  and  convicted 
under  the  24  &  26  Vict.  c.  96.  s.  91  :—//<■/</,  that 
the  conviction  could  not  be  supported.    Ibid. 

SenMe,  that  the  prisoner  might  have  been  indicted 
and  convicted  as  an  accecsory  to  or  after  the 
felony,  either  at  common  law  or  tmder  24  &  26 
Victc.  94.  S3.  1,  3.     Ibid. 


Digitized  by 


Google 


1C6 


INDEX  TO  MAGISTRATES*  CASES. 


[N.S. 


ItBCBTvnto  Stolen  Goods  (continued) — evidence: 
previmu  conviction :  onus  of  proof :  notice  : 
Habitual  Criminals  Act,  1869]— By  the  Habi- 
tual Criminals  Act,  1869  (32  &  83  Vict  c. 
99),  8.  11,  where  any  person  who  has  been 
previously  convicted  of  any  offence  specified  in 
the  first  schedule  hereto,  and  involving  fraud  or 
dishonesty,  is  found  in  the  possession  of  stolen 
goods,  evidence  of  such  previous  conviction 
shall  be  admissible  as  evidence  of  his  Iinowledge 
that  such  goods  have  been  stolen ;  and  in  any 
proceedings  that  may  be  taken  against  him  as 
receiver  of  stolen  goods,  or,  &c.,  proof  may  be 
given  of  bis  previous  conviction  before  evidence 
is  given  of  his  having  been  fonnd  in  possession 
of  such  stolen  goods :  provided  that  not  less 
than  seven  days'  notice  shall  be  given  to  such 
person  that  proof  is  intended  to  be  given  of  bis 
previous  conviction,  and  that  be  will  be  deemed 
to  have  known  such  goods  to  have  been  stolen 
until  be  has  proved  the  contrary.  On  the  trial 
of  a  receiver  of  stolen  goods,  a  notice  was  proved 
to  have  been  duly  given  him  in  the  above  form, 
and  a  previous  conviction  for  larceny  was  proved 
against  him,  and  such  evidence  was  relied  on  as 
proof  of  guilty  knowledge.  The  prisoner  offered 
no  evidence  to  rebut  such  evidence  of  guilty 
knowledge : — Hdd,  that  in  the  absence  of  any 
enactment  in  the  statute,  that  he  should  be 
deemed  to  have  known  sudi  goods  to  have  been 
stolen  until  he  proved  the  contrary,  the  notice 
could  not  have  the  effect  it  purported  to  have, 
and  that  such  receiver  wa.4  not  called  upon  to 
prove  that  he  had  not  such  guilty  knowledge. 
Beff.  T.  Oavit,  135 

BoouB  AMD  yiaABOVD— frequenting  street  or  high- 
teaii  with  intent  to  commit  felony] — By  6  Geo.  4. 
c  83.  s.  4,  a  suspected  person  or  reputed  thief, 
frequenting  any  river,  canal  or  navigable  stream, 
dock  or  basin,  or  any  quay,  wharf  or  warehouse 
near  or  adjoining  thereto,  or  any  street,  high- 
way or  avenue  leading  thereto,  or  any  place  of 
public  resort,  or  any  avenue  leading  thereto,  or 
any  street,  highway  or  place  adjacent,  with  in- 
tent to  commit  felony,  slmll  be  deemed  a  rogue 
and  vagiibond,  and  may  be  convicted: — ILld, 
that  this  does  not  apply  to  all  streets  and  high- 
ways, but  only  to  streets  and  highways  leading 
or  at^acent  to  places  of  the  character  mentioned 
in  the  Act.    Ex  parte  Union,  129 

Ex  parte  Brown  dissented  from ;  Ex  parte  Jonei 
approved.    Ibid. 

Semblc,  a  street  may,  in  some  cases,  be  itself  a 
place  of  public  resort  within  the  meaning  of  tlie 
Act    Ibid. 

SaTTLBMEMT — ptMic  tox  OT  levy  under  3  Will.  ^ 
M.  c.\l.  I.  6:  improvement  rate  and  lamp  rate] 
— Under  an  Improvement  Act  for  the  city  of  E., 
authority  was  given  to  Ifvy  certain  improvement 
and  lamp  rates.  CoinmiKsioner8wercap)iointed 
under  the  Act,  who  were  empowered  to  rate  and 
assess,  by  a  just  and  equitable  ground  rate,  the 
several  landowners  and  owners,  and  the  several 
tenants  and  occupiers  of  all  houses,  &c.,  within 
the  city.    Power  was  given  to  the  commissioners 


to  appoint  two  or  more  inhabitants  of  the  dtj 
or  of  each  parish,  &c.,  within  it  to  be  assessors 
of  the  rates,  and  they  were  required  to  make 
such  rates,  and  to  deliver  copies  thereof  to  the 
commissioners  who  were  to  settle  and  sign  the 
same.  The  churchwardens  and  overseers  of  the 
poor  of  the  respective  parishes  were  to  be  the 
collectors  of  the  rates.  T.  rented  a  dwelling- 
house  in  the  parish  of  S.  within  the  city,  and 
paid  his  share  towards  the  improvement  rate 
and  the  lamp  rate  made  under  the  powers  given 
by  the  Act : — Held,  that  these  rates  were  public 
taxes  or  levies  of  the  parish  within  the  meaning 
of  statute  3  Will.  &  M.  c.  11.  s.  6,  and  that  T. 
gained  a  settlement  in  the  parish  of  S.  Reg.  i. 
The  Guardians  of  the  Poor  of  the  St.  Thomas' 
Union,  83 

Tbaobs  Uniom.    See  Embezzlement 

TuBMPDiB  Road— njMztr ;  insuffininey  of  trust 
funds :  contribution  from  highwat/  rates  :  appor- 
tionment]— By  a  special  Turnpike  Koads  Act, 
the  trustees  were  authorised  to  expend  the  sum 
of  860/.  upon  the  repair  of  the  thirty-five  miles 
of  load  within  their  trust  This  sum  was  in- 
sufficient for  the  repairs,  and  they  applied  to 
justices  to  make  an  order  upon  the  surveyors  of 
highways  for  the  parish  of  P.,  through  which  a 
portion  of  the  road  passed,  for  the  payment  of  s 
sum  of  money  towards  the  repairs  of  such  load. 
They  required  an  order  for  the  payment  of 
115<.  8s.  6d.,  which  sum  they  arrived  at  by 
apportioning  the  850/.  according  to  a  mileage 
proportion,  which  would  give  271.  is.  6d.  to  P., 
and  then  deducting  that  sum  from  142/.  13s.  2d., 
the  estimated  amount  necessary  for  the  repair  of 
the  road  in  P.  The  cost  of  repairing  the  road 
in  P.  was  higher  than  the  cost  in  other  parishes, 
owing  to  the  traffic  being  much  heavier,  and  if 
the  apportionment  had  been  made  after  taking 
into  consideration  such  additional  cost  the  sum 
apportioned  to  P.  would  have  been  89/. : — Held, 
that  the  mode  of  calculation  adopted  by  the 
trustees  was  wrong,  and  that  the  justices  were 
right  in  ordering  the  payment  at  631.  1 3s.  2d., 
the  difference  between  the  above  sum  of  89/. 
and  the  estimated  cost  of  the  repairs  for  the  year 
in  P.  TY-ustfes  of  the  Brighton  Turnpike  Trust 
V.  Surveyors  of  Highways  of  Preston,  33 

Ttbnpikb  Toll — manure  carried  by  dealer  :  exen^ 
t»o»]— Under  6  &  6  WiU.  4.  c  18.  s.  1,  which 
provides  that  no  turnpike  toll  shall  be  demanded 
in  respect  of  any  horse  or  carriage  conveying 
manure  for  land,  artificial  manure  carried  by 
the  dealer  to  the  farmer  in  the  dealer's  cart  is 
exempt  from  toll.    Foster  r.  Tucker,  72 

liability  to  UM  for  leaving  a  carriage  upon 

the  road]  —  The  4l8t  section  of  3  Geo.  4. 
c.  126,  imposes  a  penalty  on  any  person  who, 
inter  alia,  "shall  leave  upon  a  turnpike  road 
any  horse,  cattle,  beast  or  carriage  whatso- 
ever, whereby  the  payment  of  all  or  any  of 
the  tolls  shall  or  may  be  evaded :" — Held,  that 
to  constitute  the  ofience  of  leaving  a  carriage 
within  that  section  the  carriage  must  bo  left 
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muting  on  the  road.  Where  tbeTefore  a  carriage 
wag  driven  on  a  turnpike  road  to  within  a  short 
distance  of  a  toU  gate,  vhen  the  owner  got  out 
and  walked  through  the  gate,  and  the  carriage, 
instead  of  waiting,  was  driTen  back  to  the 
owner's  residence, — Held,  that  such  owner  could 
not  for  so  acting  be  convicted  under  the  41st 
section  of  leaving  the  carriage  on  the  road, 
whereby  the  payment  of  toU  was  evaded.  8t<m- 
fcy  V.  Mortloek,  160 

— —  appUeatum  of  tolU\ — By  a  Turnpike  Act  . 
it  was  enacted  that  the  trustees  should  apply 
the  moneys  arising  from  tolls,  &c.,  in  the 
first  place  in  defraying  the  expenses  of  obtain- 
ing uie  Act,  and  "  in  the  next  place  in  paying 
and  discharging  all  interest  now  due,  and  owing, 
and  which  shall  hereafter  become  due  and  owing 
open  any  mortgage,  &c.,  of  the  tolls  hereby 
granted,  and  in  ae&aying  the  expenses  of  build- 
ing toll-houses,  &c. ;  and  in  de&aying  the  ex- 
penses of  altering,  improving,  repairing,  &c.,  the 
said  roads."  The  trosteee  provided  for  interest 
accruing  in  respect  of  money  borrowed  upon 
security  of  the  tolls,  and  arrears  of  interest,  and 
no  balance  remained  in  their  hands  which  was 
available  for  repairs.  The  road  being  out  of 
repair,  an  order  of  justices  under  5  &  6  Will.  4. 
c  50.  s.  94,  was  nude  upon  the  trustees  to  pay 
a  sum  for  it«  repair  to  the  surveyor  of  the  High- 
way Board : — add  (distinguishing  The  Queen  v. 
Hutekinaon),  that  the  order  of  the  justices  was 
wrong.  The  Bruion  Turnpike  Trustees  v.  W« 
WincantoH  ISghwiy.  Board,  156 

TiixaitATioH — certificate  of  medical  practitioner  : 
omistioH  to  procure  vaeeination  of  child:  second 
offence}— On  the  30th  of  March,  1869,  A.  was 
oonvicted  for  disobeying  an  order  of  a  justice  to 
eaose  his  child  to  be  vaccinated  within  seven 
days  from  the  date  of  such  order.  Subseqaently 
the  registrar  of  births  and  deathsgare  him  notice 
to  procure  the  vaccination  of  his  child,  which  he 
failed  to  do ;  and  on  the  29th  of  April  another 
information  came  on  to  be  heard  against  him, 
when  he  was  oidered  to  have  the  diild  vacci- 
nated vithin  seven  days  from  the  date  of  such 
Ofder.  At  the  hearing  he  produced  a  certificate 
in  the  form  given  in  schedule  B  to  the  Act 
SO  &  31  Viet.  c.  84,  and  signed  by  a  medical 
practitioner,  certifying  that  ue  child  was  not  in 
a  fit  state  to  be  vaccinated,  and  postponing  the 
v«oeinati<n  until  the  20th  of  Jane.  He  did  not 
obey  the  order  made  upon  him,  and  on  the  13th 
of  May,  1869,  another  information  under  30  & 
31  Vict,  c  84.  a.  31,  came  on  to  be  heard  against 


him  for  disobedience  of  such  order.  He  again 
produced  the  certificate  above  mentioned,  but  he 
was  convicted: — Held,  first,  that  the  jnsticea 
were  not  deprived  of  the  jurisdiction  to  convict 
him  by  reason  of  the  former  conviction ;  and 
secondly,  that  the  certificate  was  not  a  bar  to 
the  proceeding,  but  that  the  justices  had  juris- 
diction to  consider  whether  it  was  given  bona 
fide  or  not,  and  that  if  they  thought  it  was  not, 
they  might  consider  that  A.  had  shewn  no  rea- 
sonable ground  for  his  omission  to  cany  the 
order  into  efiTect.    Alien  v.  Worthy,  36 

Wnra  AND  Bbkr-Housb — alehouse :  general  emnnal 
licensing  meeting :  adjournment:  certificate:  res 
adjudicata"] — B,  who  was  the  holder  of  a  license 
granted  to  him  under  3  &  4  Vict  c  61,  for  the 
sale  of  beer  in  a  beerhouse  occupied  by  him, 
gave  the  proper  notices  required  by  32  &  33 
Vict,  c  27.  of  his  intention  to  apply  for  a  certi- 
ficate to  obtain  a  license  for  the  sale  of  beer 
in  the  said  house.  He  made  his  application  at 
the  General  Annual  Licensing  Meeting,  but  the 
certificate  was  refused  upon  Uie  ground  that  he 
came  within  the  3rd  sub-section  of  the  8th  sec- 
tion of  32  &  33  Vict  c  27.  The  meeting  was 
held  upon  the  20th  of  August  and  was  ad- 
journed till  the  17th  of  September.  On  the 
25th  of  August  D  gave  notice  that  he  should 
apply  at  the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house  which  he  alleged 
was  occupied  by  him.  The  justices  refused  to 
entertain  the  application,  as  they  had  already 
refused  the  certificate  on  the  application  of  B. 
Upon  appeal  to  the  quarter  sessions,  the  appeal 
was  dismissed  without  hearing  it  on  the  merits : 
—Held,  upon  a  rule  for  a  mandamus  to  enter 
continuances  and  hear  the  appeal,  first,  that  the 
refusal  to  grant  the  certificate  to  B,  upon  a 
ground  personal  to  him,  did  not  prevent  I)  from 
making  an  application  for  a  certificate  in  respect 
of  the  same  house ;  secondly,  that  the  notices 
having  been  given  by  B  21  days  before  the 
adjourned  meeting  at  which  the  application  was 
made  by  him,  the  requirements  of  section  7  of 
32  &  33  Vict  c  27,  were  so  far  complied  with, 
therefore,  that  the  rule  for  a  mandamus  must 
be  absolute.  Segina  ▼.  the  Justices  <jf  the  West 
Biding  of  Yorkshire,  17 

Conviction,  as  for  a  second  offence,  for  refiui- 

ing  to  admit  constable  after  conviction  for  keep- 
ing house  open  daring  prohibited  hoars  on 
Sunday.    See  Conviction. 

WotTNDiica — ^with  intent    See  Evidence. 
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WUl — Execution — Signature  not  seen  by 
witnestet — Acknowledgment. 

A  cuked  B  to  witness  his  vnll.  He  sufh 
sequentty  cuked  Oifhe  would  sign  a  paper 
(not  mentioning  its  character)  for  him,  and 
said  he  thotdd  wish  B  to  be  also  present  at 
the  same  time.  A  few  evenings  afterwards 
they  met  by  appointment.  A  produced  a 
paper  from  his  pocket  and  {aUuding  to  the  . 
death  of  his  wife)  observed, — "They  were 
aware  theU  there  had  been  a  change  in  his 
circumstances  which  involved  an  aUeration 
in  his  affairs."  Se  then  so  folded  the  paper 
that  they  could  not  see  his  signature  or  any 
other  writing  upon  it,  but  they  believed  that 
they  were  signing  his  will : — Held,  that  the 
eireumstances  warranted  the  presumption 
that  the  ngnaiure  of  the  testator  was  on  the 
paper  when  the  witnesses  signed,  and  that 
there  wa*  a  sufficient  acknowledgment  of  it. 

The  plaintiff,  as  the  executor  named 
therein,  propounded  the  will,  dated  July, 
1868,  of  Hemy  John  Long,  who  died  in 
Ifarch,  1869,  and  the  defendants,  the  next 
of  kin,  contested  its  validity,  on  the  g^und 
that  it  was  not  executed  according  to  the 
provisions  of  1  Vict.  c.  26. 

The  will,  which  was  in  the  handwriting 
of  the  deceased,  covered  the  three  first 

Hbw  Sbbob,  3tf. — Pbob.  and  M. 


sides  of  a  sheet  of  paper  and  a  few  lines 
on  the  top  of  the  foxirth  side.  Beneath 
was  written :  "  Witness  my  hand — Henry 
John  Long ; "  and  then  followed  the 
attestation  clause : — "  In  witness  whereof 
we  the  undersigned  have,  at  the  request 
of  the  testator,  in  his  presence,  and  in 
the  presence  of  each  other,  severally  sub- 
scribed our  names. 

Ttr-i-  1.      J    1    HbNET  PbbSTAQJU 

Witness  our  hands  |  j^^  Oaklet." 
The  cause  was  heard  before  Lord  Pen- 
zance, on  Saturday,  November  6th.     The 
evidence  was  as  follows  : — 

Isaac  Oakley. — I  am  an  engineer,  living 
at  Bermondsey.  I  knew  the  testator.  On 
the  12th  July,  1868,  as  we  were  walking 
home  together,  he  asked  me  if  I  would 
step  across  to  Mr.  Prestage's  to  sign  his 
will.  I  said  I  would.  He  said  he  would 
let  me  know  the  evening.  A  few  days 
afterwards  I  went  by  appointment  to  Mr. 
Prestage's.  The  testator  took  a  paper 
from 'his  pocket.  I  did  not  take  particular 
notice  of  it.  He  unfolded  it,  and  then 
again  folded  it  in  the  way  he  wanted  it  to 
lie  when  we  signed  it.  Before  we  signed, 
he  said  we  were  of  course  aware  that  the 
death  of  Mrs.  Long  had  necessitated  an 
alteration  in  his  aSairs.  He  then  moved 
the  paper  towards  Mr.  Prestage  and  said, 
"  Sign  here."  He  had  covered  up  every- 
thing except  the  place  where  we  were  to 
sign.  Mr.  Prestage  and  I  signed  the 
B 
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paper  in  his  presence.  He  then  took  the 
paper  and  put  it  in  his  pocket,  saying,  he 
did  not  suppose  we  should  hear  any  more 
of  it. 

Cross-examined. — I  cannot  say  if  the 
words,  "witness  our  hands,"  were  on  the 
paper  or  not ;  I  did  not  see  them.  I  saw 
no  writing  whatever.  I  do  not  recollect 
the  word  "will"  being  used  that  evening 
at  all. 

Hennr  Prestage. — On  a  Tuesday  even- 
ing in  July,  1868, 1  was  walking  with  the 
testator.  He  said,  "  I  want  yon  to  sign 
a  paper  for  me."  He  said  further,  "  I 
should  wish  Mr.  Oakley  to  be  also  pre- 
sent, and  your  house  being  near  I  shall 
ask  him  to  meet  us  there."  On  the 
Thursday  evening  following  he  came  to 
my  house.  When  Mr.  Oakley  arrived, 
the  testator  said,  "Tom  are  aware  that 
there  has  been  a  change  in  my  circum- 
fitances  which  involves  an  alteration  in 
my  affairs."  I  replied,  "  Yes,  I  am  aware 
of  it."  I  then  saw  him  take  a  paper  from 
his  side  pocket,  and  he  kept  moving  it 
about  or  adjusting  it  for  a  minute  or  so. 
I  saw  there  was  writing  on  it.  Having 
folded  it  he  placed  it  before  ns  and  said, 
"  Now,  Mr.  Prestage,  you  had  better  sign 
first."  I  accordingly  signed  the  paper 
And  then  Mr.  Oakley.  The  testator  then 
refolded  the  paper  and  said,  "I  don't 
suppose  you  will  hear  anything  more  of 
this."  When  I  signed  my  name  I  do  not 
remember  seeing  any  writing  on  the 
paper.  I  cannot  say  whether  the  words 
"  witness  our  hands  "  were  there  or  not ; 
I  am  not  certain.  (As  folded  before  the 
Court  the  words  in  question  could  have 
been  seen  on  the  paper.)  The  will  and 
signature  are  in  the  handwriting  of  the 
testator. 

Cross-examined.  —  The  paper  was  so 
folded  that  I  could  not  see  any  writing 
whatever,  when  I  signed. 

The  witness  wm  recalled,  and  in  answer 
to  questions  put  to  him  by  the  Court, 
said,  he  infeired  from  what  the  testator 
said  about  an  alteration  of  his  affairs  that 
he  was  signing  his  will. 

Dr.  Tristram,  for  the  plain  tiff  (on  Nov.  6), 
submitted  that  all  the  circumstances  war- 
ranted the  presumption  that  the  signature 
of  the  testator  was  on  the  paper  at  the 
time  the  witnesses  signed,  and  that  there 


was   a  sufficient  acknowledgment  of  it 
He  referred  to  GwilUm  v.  Ounllim  (1). 

Dr.  Spinks  (with  him  Searle),  for  the 
defendants,  contra.  The  attestation  clause 
is  imperfect.  It  does  not  shew  that  the 
testator  was  aware  that  he  should  sign  or 
acknowledge  his  signature  in  the  presence 
of  the  witnesses.  Before  such  an  ac- 
knowledgment can  be  held  sufficient  it 
must  be  first  shewn  that  the  signature 
was  on  the  wiU. 

[Lord  Pbnzancb. — In  OwUlim  v.  Ovnl- 
Urrt,  (1)  it  was  held  that  it  is  not  necessary 
to  have  distinct  evidence  that  the  name 
was  on  the  will  when  the  witnesses  signed.] 

There  the  testator  asked  the  witnesses  to 
attest  the  will,  and  there  was  no  attempt 
at  concealment.  Here  there  was  an  actual 
concealment  which  rebuts  the  presump- 
tion of  acknowledgment. 

[Lord  Pekzance. — But  is  it  clear  that 
the  testator  desired  to  conceal  the  signa- 
ture?] 

The  witnesses  would  have  learned 
nothing  even  if  the  part  of  the  wiU 
which  was  written  on  the  top  of  the 
page  had  been  exposed  to  them.  The 
folding  of  the  paper  therefore  in  the  man- 
ner described  shewed  concealment. 

Ow.  ado.  vuU. 

Judgment  waa  given  on  November  16 
as  follows : — 

LosD  Pbnzancb.  —  The  Court  took 
time  in  this  case  to  consider  the  for- 
mer decisions,  with  the  view  of  seeing 
whether  any  cases  had  been  decided  which 
in  any  way  qualified  the  doctrine  that  waa 
pronounced  by  Sir  CressweU  Cresswell, 
in  GwilUm  V.  QwiUim,  (1).  The  question 
is,  whether  a  will  has  been  properly  exe- 
cuted, and  the  facts  are  these  :  The  tes- 
tator said  to  one  of  the  attesting  witnesses, 
some  few  days  before  the  date  of  the  exe- 
cution of  the  wiU,  that  he  wished  him  to 
come  on  a  particular  day  to  witness  his 
will,  and  to  the  other  attesting  witness 
he  likewise  said  that  he  wished  him  to 
sign  a  p«^er,  not  mentioning  what  it  was ; 
and  that  he  wished  him  to  be  present  at 
the  same  time  as  the  other  attesting  wit- 
ness. In  accordance  with  this  arrange- 
ment, a  meeting  was  fixed  by  the  testator 

1  Sw.  &  Tr.  200;  8.c  28  LftW  J.  Rep.  (kj.) 
Prob.  M.  &  A.  81. 
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tor  a  partictilar  evening.  Both  witnesses 
attended,  and  the  testator  prodnced  the 
paper,  which  he  carefrillj  folded  np,  so 
that  tiiey  conld  not  see  anything  that  was 
npon  it,  and  having  made  the  remark  to 
them  that,  owing  to  the  death  of  his  wife, 
it  was  necessary  to  alter  his  affairs,  he 
asked  them  to  sign  their  names  to  it.  The 
question  is,  is  that  a  dne  execntion  p  The 
witnesses  did  not  see  the  signature  of  the 
testator  on  the  paper,  and  he  never  said 
that  it  was  there,  bat  he  did  directly  tell 
one  of  the  witnesses  of  the  character  of 
the  p^>er  he  was  going  to  execute,  and 
he  told  them  both  indirectly  the  same 
thing  the  evening  they  attended  for  the 
execution ;  for  he  gave  them  to  understand 
that,  owing  to  the  death  of  his  wife,  he  was 
about  to  make  some  new  testamentaiy  dia> 
position.  The  doctrine  of  Gwillim  v.  Qvnl- 
lim  (1)  is,  that  if  a  man  produce  a  paper  to 
witnesses,  and  give  them  to  understand 
ihsi,  it  is  his  will,  and  get  them  to  sign 
their  names  as  witnesses,  both  being  pre- 
sent at  the  same  time,  that  is  an  acknow. 
ledgment  of  his  signature,  always  suppos- 
ing that  the  signature  was  there  at  the 
time.  Whether  that  is  right  or  wrong,  the 
Court  does  not  proceed  to  inquire.  It  is 
founded  on  two  cases  in  the  Privy  Council, 
which  were  referred  to  by  Sir  Cresswell 
Cresswell  in  his  judgment,  and  he  arrived 
at  this  determination :  that  provided  a  man 
acknowledges  the  pdper  to  be  his  will,  and 
his  signature  is  on  it  at  the  time,  that  is 
an  acknowledgment  of  his  signature.  I 
think  the  facts  in  this  case  come  up  to 
that  requirement.  I  think  that  what  passed 
was  tantamount  to  his  saying  that  it  was 
his  will,  and  I  think  the  signature  was  on 
the  will  at  the  time.  It  may  be  said,  what 
evidence  is  there  that  the  signature  was 
there  at  aU  ?  If  it  were  necessary  to  prove 
by  any  direct  evidence  that  the  signature 
was  there,  I  might  have  some  difficulty  ra 
holding  that  it  was.  But  here  again  I 
refer  to  Gwilltm  v.  OvriUim  (1).  There  the 
learned  Judge,  fin)m  the  whole  appearance 
of  the  document  and  the  circumstances  of 
the  case,  was  satisfied  of  the  existence  of 
the  signature,  and  there  was  quite  as 
much  in  this  case  to  lead  to  the  conclu- 
sion  that  the  signature  was  on  the  paper 
at  the  time  of  execution  as  there  was  in  the 
case  of  Owillim  v.  Gvnllim  (1 ) .    "  If  it  were 


necessary,"  said  Sir  Cresswell  Cresswell, 
"  to  have  direct  evidence  that  the  name  of 
the  testator  was  on  the  will,  when  he  ac- 
knowledged it  by  asking  them  to  witness 
his  will,  the  proof  of  the  execution  would 
£eu1  ;  but  that  certainly  is  not  necessary, 
for  the  contrary  was  decided  in  Cooper  v. 
Bockett "  (2).  And  then,  after  referring 
to  the  other  case  in  the  Privy  Council,' 
he  continued  :  "  I  am  therefore  at  liberty 
to  judge,  fi:t)m  the  circumstances  of  this 
case,  whether  the  name  of  the  testator 
was  on  the  will  at  the  time  of  the  attesta- 
tion or  not.  It  is  hardly  likely  that  this 
testator,  who  knew  that  there  must  be 
two  witnesses  to  the  will,  did  not  also 
know  that  he  must  eiga  it  before  they 
did,  and  either  sign  it,  or  acknowlege  it 
in  their  presence."  Word  for  word  the 
case  here.  It  is  hardly  likely  that  the  tes- 
tator did  not  know  that  he  should  either 
sign  or  acknowledge  his  signature  in  the 
presence  of  the  witnesses,  for  there  is  quite 
sufficient  to  shew  that  he  knew  what  was 
the  ordinary  process  of  will-making.  The 
learned  Judge  proceeded :  "  Then,  tf  I  look 
at  the  position  of  the  words,  I  find  at  the 
top  of  the  third  x>age, '  My  will  and  tes- 
tament, 1856,  March  Slst;'  under  that 
comes,  '  Brange,  March  Slst,  1856,'  that 
being  the  time  and  place  at  which  the  old 
ladies  say  they  were  asked  to  sig^n  the 
will ;  under  that  comes, '  John  Gwillim,' 
and  then  the  word,  'witness,'  a  little 
below,  on  the  left-hand  side,  where  one 
would  expect  to  find  it.  I  cannot  there- 
fore but  think  that  the  name  of  the  tes- 
tator was  written  at  that  time,  and  that 
by  asking  those  old  ladies  to  witness  his 
will,  he  did  acknowledge  his  signature." 
I  think  that  these  remarks  apply  exactly 
to  the  present  case,  and  must  hold  that 
the  will  was  properly  executed. 

^Dr.  Spinks  asked  that  the  defendants 
might  be  allowed  their  costs  out  of  the 
estate,  the  inquiry  having  arisen  from  the 
acts  of  the  testator. 

Lord  Penzamce. — ^There  were  no  merits 
in  the  cttse.  I  cannot  allow  the  defend- 
ants' costs  out  of  the  estate.] 

Proctors — Hotheiy  Sc  Co.,  for  plaintiff; 
Attorneys— Ingle,  Goody  tc  Co.,  for  defendsnta. 

(2)  4  Moore  P.C.  419. 
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1869.  >  MILLER  V.  MILLER. 

Nov.  23.   J 

BestUutUm;  Husband's  suit  for — 17»- 
founded  charges  in  tcife's  answer — Wife 
possessed  of  separate  income — Wife  con- 
demned in  costs  of  suit — 20  §f  21  Vict.  c.  85. 
«.  61. 

The  husbamd  filed  a  petition  for  restitu- 
tion of  conjugal  rights.  The  wife,  in  her 
answer,  charged  him.  with  cruelty  of  a  gross 
and  indecent  kind,  hut  at  the  hearing  her 
counsel  admitted  that  he  had  no  case.  The 
wife  had  a  separate  income  of  7601.  per 
annum.  Sh«  had  induced  her  husband  to 
give  up  hit  practice  as  a  surgeon  in  the 
country,  a/nd  had  put  him  to  exjjense  by  the 
unfounded  charges  in  her  answer: — The 
Court,  under  these  eircwmstamees,  condemned 
her  in  the  costs  qf  the  suit. 

This  was  originallj  a  suit  promoted  bj 
the  husband  for  restitution  of  conjugal 
rights.  The  petition  also  alleged  that  the 
respondent  was  in  receipt  of  an  income  of 
about  800?.  per  annum,  settled  to  her 
separate  use,  and  included  a  prayer  that 
she  might  be  ordered  to  pay  out  of  her 
separate  estate  the  costs  of  and  incidental 
to  the  suit.  The  respondent,  in  her  answer, 
alleged  that  the  petitioner  had  been  guilty 
of  acts  of  violence  towards  her,  and  of 
other  acts  of  cruelty  of  a  gross  and  inde- 
cent kind,  and  prayed  that  the  petition 
might  be  dismissed.  At  the  hearing,  which 
took  place  on  the  14th  of  July,  1869, 
counsel  for  the  respondent  admitted  that 
he  had  no  case.  The  Court  decreed  resti- 
tution of  conjugal  rights,  and  reserved  the 
question  of  costs.  The  respondent  being 
abroad,  it  had  not  been  possible  to  serve 
the  decree  upon  her. 

The  matter  now  came  before  the  Court, 
on  the  petitioner's  application,  that  the 
respondent  might  be  condemned  in  the 
costs  of  the  suit. 

fVom  the  affidavits  filed  in  support  of  the 
applioatiwtt  it  appeared  that  in  1864  the 
petitioner,  a  surgeon,  yielding  to  the  wishes 
of  his  wife,  who  represented  that  her  income 
(7601.)  was  more  than  adequate  for  their 
mutual  requirements,  disposed  of  his  prac- 
tice in  the  country  and  came  to  London  ; 
that  on  withdrawing  from  cohabitation  in 


1866  she  took  with  her  all  such  plate  and 
other  articles  as  had  been  her  property 
before  marriage,  or  that  she  had  acquired 
afterwards,  and  that  since  that  time  he  had 
derived  no  benefit  whatever  ftom  her  sepa- 
rate property;  that  by  the  charges  of 
cruelty  and  indecency  contained  in  her 
answer  she  had  materiaUy  increased  the 
costs  of  the  suit;  and  that  his  present 
means  of  livelihood  as  a  consulting  sur- 
geon were  slender  and  precarious,  and 
wholly  insufficient  to  enable  him  to  pay 
and  discharge  the  said  costs. 

Dr.  Spinks  (with  him  Dr.  Tristram),  for 
the  petitioner,  submitted  that  the  case  was 
one  in  which  the  wife  ought  to  be  con> 
demned  in  the  costs  of  the  suit.  The 
fullest  power  was  given  to  tiie  Court  in 
the  matter  of  costs  by  the  51st  section  of 
the  Divorce  Act,  and  though  there  was 
no  case  directly  in  point  which  could  be 
cited  in  support  of  the  application,  tiiere 
were  several  in  principle: — CHennie  v, 
Glennie  and  Bowles  (1),  Carstairs  v.  Gar- 
stairs  and  others  (2),  Robinson  v.  Robinson 
and  Lane  (3),  WeUs  v.  Weills  and  Cottam 
(4).  In  Milford  v.  Milford  (5),  the  wife's 
appeal  to  the  House  of  Lords  was  dismissed 
with  costs,  and  in  Morgan  v.  Morgan  and 
Porter  (6),  the  wife  was  virtually  con- 
demned in  the  costs  of  a  portion  of  her 
answer.  In  the  Ecclesiasticsd  Courts  the 
wife  was  a  privileged  suitor,  but  the  reason 
was  that,  as  a  genefal  rule,  she  had  no 
property  of  her  own: — WiUon  v.  Wilson 
(7),  B'Aguilar  V.  D'Aguilar  (8).  When 
the  reason  of  the  rale  has  ceased  to  exist, 
the  rule  should  also  cease. 

Dr.  Deane  (with  him  E.  Browning),  for 
the  respondent. — The  Divorce  Act  has 
been  ten  years  in  force,  and  if  the  Court 
had  the  power  under  the  51st  section 
which  is  now  contended  for,  it  is  reason- 
able to  suppose  that  there  would  have 

(1)  8  Sw.  &  Tr.  109 ;  b.  c.  32  Law  J.  Rep.  (w.) 
Prob.  M.  &  A.  17. 

(2)  3  Sw.  &Tr.  638;  «.  c.  33  Law  J.  Rep.  (jf.s.) 
Prob.  M.  &  A.  170. 

(3)  1  Sw.  &  Tr.  400 ;  s.  c.  29  Law  J.  Rep.  (k.8.) 
Prob.  M.  &  A.  178. 

(4)  3  Sw.  &  Tr.  693 ;  s.  c.  33  Law  J.  Rep.  (h.».) 
Prob.  M.  &  A.  72. 

(6)  37  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  77. 

(6)  38  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  41. 

(7)  2  Consis.  Rep.  203. 

(8)  1  Hag.  773. 
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been  cases  decided  adTerselj  to  the  wife. 
MUford  V.  Milford  (5)  is  the  only  case  in 
point,  but  that  was  a  vexations  appeal. 
Morgan  v,  Morgan  and  Porter  (6)  is  con- 
sistent with  Glennie  T.  Gleimis  (1),  and  in 
OartUm,  v.  G<Mttcn  (not  reported)  the 
Court  declined  to  condemn  the  wife  in 
costs,  thongh  at  the  very  time  she  was 
putting  the  hnshand  to  expense  in  a  snit 
for  nmlity  on  the  groiind  of  impotence, 
which  she  afterwards  abandoned,  she  waa 
also  preparing  a  snit  for  judicial  separa- 
tion on  the  ground  of  adultery. 

Dr.  Spinks,  in  reply. — There  were  merits 
in  Garston  v.  Oarston,  and  it  was  because 
of  those  merits  that  the  Court  declined  to 
make  the  oider. 

LosD  Penzancb. — I  had  no  recollection 
at  first  of  what  took  place  in  Oarston  t. 
Oarston  on  the  subject  of  costs,  I  recol- 
lect now,  when  the  case  has  been  men- 
tioned  more  fnUy,  some  of  the  circum- 
stances of  it,  and  I  do  not  recog^nise  in 
those  circumstances  any  ground  for  con- 
demning the  wife  in  costs.  Each  case 
must,  no  doubt,  stand  upon  its  own  merits 
so  &ar  as  the  exercise  of  the  discretion  of 
the  Court  is  concerned.  The  legal  ques- 
tion inrolved  in  the  argument  to-day  is, 
first  of  aU,  whether  the  Court  has  power 
to  make  this  order?  and  secondly,  whether, 
if  it  has  the  power,  it  wiU  exercise  it  in 
proper  cases  P  It  cannot  be  doubted  that 
it  has  the  power,  for  the  section  (Slst  of 
20  &  21  Vict.  c.  86)  says,  in  perfectly 
plain  words,  "  The  Court  on  the  hearing 
of  any  suit,  proceeding  or  petition  under 
this  Act,  and  the  House  of  Lords  on  the 
hearing  of  any  appeal  under  this  Act, 
may  make  such  order  as  to  costs  as  to 
such  Court  or  House  respectively  may 
seem  just :  provided  always,  that  there 
shall  be  no  appeal  on  the  subject  of  costs 
only."  The  next  question  is,  whether  the 
power  ought  ever  to  be  exercised  in  the 
manner  proposed  ?  I  see  no  reason  why 
it  should  not.  I  see  no  reason  why,  if  a 
wife  has  separate  property,  she  should 
be  permitted  to  enter  into  any  amount  of 
litigation,  however  frivolous  or  vexatious, 
and  then  be  allowed  to  retire  from  Court 
free  from  any  portion  of  the  burden  which 
she  has  cast  upon  her  husband.  It  is 
contrary  to  natural  justice  that  she  should 


be  allowed  to  do  so.  The  only  reason 
why  a  wife  stands  in  a  different  position 
from  other  suitors  is,  that  the  law  pre- 
sumes the  wife  has  no  property.  The 
law  presumes  that  all  the  property  is  in 
the  hands  of  the  husband,  and  so  the 
matter  stood  in  former  times ;  but  under 
the  auspices  of  Courts  of  Equity,  the  wife 
has  achieved  the  power  of  holding  pro- 
perty to  her  separate  use,  and  to  the  ex- 
tent to  which  she  has  separate  property 
the  reason  of  the  rule  which  made  her  a 
privileged  suitor  ceases.  There  is  no 
reason  why,  under  such  circumstances,  she 
should  not  litigate  on  the  same  footing 
as  any  other  suitor.  Of  course  the  Court 
will  bear  in  mind,  in  using  the  discretion 
vested  in  it,  certain  other  considerations, 
one  of  which  is  referred  to  in  Carstairg  v, 
Carstairs  and  others  (2).  It  is  there  stated 
that  it  was  the  role  of  the  House  of  Lords 
to  see,  before  the  husband  got  a  divorce 
from  the  wife,  that  some  provision  was 
made  for  the  maintenance  of  the  wife,  and 
in  no  case  was  it  likely  to  make  an  order 
on  her  for  costs  where  the  effect  would  be 
to  absorb  her  means  of  livelihood.  The 
Court  must  therefore  look,  not  only  to 
the-  tact  that  the  wife  has  separate  pro- 
perty, but  also  to  th«  amount  of  that  pro- 
Eerty,  before  it  will  make  an  order  upon 
er  for  costs.  In  this  case  the  wife  nas 
considerable  separate  property.  I  do  not 
know  what  the  costs  may  be,  but  I  pre- 
sume they  are  not  very  heavy,  and  I  can 
have  no  hesitation  in  making  an  order 
upon  her  to  pay  them. 


Attorneys — Hovland  Miller,  for  petitioner ; 
Alfred  Jones  for  respondent. 


BATB.       "I  r 

69.         \      ^'^ 
.  16.     J 


Peobatb. 

1869 
Nov, 


the  goods  of  jahes 

SEBASTIAN  OILL. 


Will — Beference  to  "written  directions 
affixed  to  Will" — None  affixed  —  Insuffi- 
cient reference. 

A  executed,  in  1866,  a  will  which  re- 
ferred to  written  directions,  which  he  in- 
tended to  f(mn  part  of  the  will.  This  paper, 
which  began,  "  To  my  executors, — I  have 
w)-itten    the  follmeing   directions  for  your 
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gtiidance  with  reepect  to  many  thingg  cmd 
goods  not  mentioiwd  in  my  wiU,  tphieh  said 
toill  very  probably  will  be  found  at  WiUiaiin 
Weedun's,  Esq.,  solicitor,"  was  further  tub- 
tequenthf  eeeecuted  by  him  according  to  the 
pfommonB  of  the  WiU»  Act.  In  1868  he 
executed  a  second  will,  which  revoked  aU 
pretnous  wills,  and  contained  the  following 
clause:  "All  my  books,  pictures,  sketches, 
guns,  rods,  goods  and  chattels  in  and  about 
the  rooms  I  shall  occupy  at  the  time  of  my 
decease,  I  wish  my  executors  to  dispose  of 
faithfully  and  conscientiously  according  to 
the  teritten  directions  left  by  me,  and  affixed 
to  this  my  wUl,  trusting,  as  I  unhesiiatingly 
do,  in  their  honour  and  integrity."  Nothing 
was  affixed  to  the  will,  which  remained  in 
the  possession  of  Mr.  Weedon,  the  solicitor 
who  prepared  it,  and  the  only  paper  of 
written  directions  forthcoming  was  that 
which  the  testator  intended  to  form  part  of 
the  will  of  1866 : — Held,  that  it  was  not  in- 
corporated by  the  reference  in  the  will  of 
1868,  and  that  as  an  executed  testamentary 
paper  it  was  revoked  by  such  will. 

James  Sebastian  Gill,  late  of  Beading, 
in  the  county  of  Berks,  gentleman,  died 
leaving  a  dnly  executed  will  and  codicil. 
The  will,  which  wv  dated  the  2nd  of 
November,  1868,  and  revoked  all  former 
wills  and  codicils^  contained  the  following 
clause: — 

"  All  my  books,  pictures,  sketches,  guns, 
rods,  goods,  and  chattels  in  and  about  the 
rooms  I  shall  occupy  at  the  time  of  my 
decease,  I  wish  my  executors  to  dispose  of 
feithfnlly  and  conscientiously,  according 
to  the  written  directions  left  by  me,  and 
affixed  to  this  my  will,  trusting  as  I  un- 
hesitatingly do  in  their  honour  and  in- 
tegnfy." 

The  will  was  prepared  by  Mr.  Weedon, 
solicitor,  of  Reading.  In  doing  so  he  used 
as  a  draft  a  former  wiU,  which  the  testator 
executed  on  the  9th  of  August,  1866,  and 
which  referred  in  almost  similar  terms  to 
a  paper  of  written  directions  which  he  in- 
tended to  form  part  of  his  will.  This  paper 
was  further  executed  by  him,  according  to 
the  provisions  of  the  Wills  Act,  on  the 
12th  of  August,  1866,  and  ran  as  follows : — 
"  To  nw'  executors, — 

"  Rev.  F.  T.  Gill,  Ac.,  and 

"  R.  Haynes  Lovell,  ic. 


"  I  have  written  the  fijllowing  directions 
for  your  guidance  with  respect  to  many 
things  and  goods  not  mentioned  in  my  will, 
which  said  will  very  probably  wiU  be  found 
at  Wm.  Weedon's,  Esq.,  soUcitor,  Beading. 
.  .  .  Give  some  Uttle  remembrance  to  Mrs. 
and  Miss  Barnes,  not  forgettingthe  servants 
at  the  lodge."  The  paper  then  provided 
for  the  distribution  of  a  number  of  articles, 
to  wit,  books,  pictures,  sketches,  foUo- 
stand  and  foUo  book  of  engravings,  fishing- 
tackle  and  rods,  herbarium  (to  be  given 
to  an  institution  in  Beading),  gun,  eword, 
card-box,  camp  bedstead  and  washhand- 
stcuid,  wearing  apparel  and  clothing;  and 
concluded:  "But  above  aQ  I  forbid  you 
to  spend  much  money  on  my  ftineral,  for 
it  is  only  for  the  ben^  of  the  undertaker 
who  lays  you  under  the  sod  or  stone.  402. 
(forty  pounds)  quite  sufficient  for  any  de- 
cent funeral." 

The  will  of  1868  remained  in  the  posses- 
sion of  Mr.  Weedon  fit>m  the  time  of  its 
execution  until  the  death  of  the  testator. 
No  written  directions  were  affixed  to  it. 
Search  was  made  among  his  papers,  and 
the  only  document  which  was  found  was 
the  paper  of  directions  which  he  intended 
to  form  part  of  the  will  of  1866. 

The  above  &ct8  were  verified  by  affi- 
davits. 

G.  A.  Middleton  moved  the  Court  to 
decree  probate  of  the  will  and  codicil  with 
the  paper  of  instructions  dated  August, 
1866,  as  incorporated  by  reference.  It 
was  ftirther  well  executed  as  a  testamen- 
tary paper,  and  as  such  was  entitled  to 
probate.     He  referred  to 

In  the  goods  of  Mary  Sunderland  (1)  ; 
In  the  goods  of  Lady  Truro  (2)  ; 
In  the  goods  of  James  Gordon  Duff 
(3)  ;  Stewart  v.  Stewart  (4) 

Lord  Penzance. — I  am  of  opinion  that 
this  paper  cannot  be  incorporated  with  the 
will.  What  the  testator  did  was  this :  In 
August,  1866,  he  made  a  will,  according 
to  the  statement  of  the  attorney,  some- 
thing similar  to  that  now  in  existence.  At 

(1)  36  Law  J.  Sep.  (n.s.)  Frob.  H.  &  A.  83 ; 
s.  c.  1  Law  Bep.  P.  &  M.  178. 

(2)  36  Law  J.  Rep.  (n.«.)  Prob.  M.  &  A.89  ;  «.  c 
1  Law  Rep.  P.  &  M.  201. 

(8)  4  Notes  of  Cases  474. 
(4)  3  Sw.  &  Tr.  192. 
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the  date  of  its  execation  he  wrote  a  paper 
beginning  thns : — "  I  hare  written  the  fol- 
lowing directions  for  your  gaidance  (thatis, 
his  executors)  with  respect  to  many  things 
and  goods  not  mentioned  in  my  will,"  and 
he  went  on  to  provide  for  the  distribution 
of  a  great  number  of  articles  belonging  to 
him.     That   was   intended  to   form  part 
of  the  will  of  1866,  and  was  duly  executed 
as  a  testamentary  document.     In  1868  he 
made  a  new  will  in  which  he  reyoked  all 
former  wills,  and.  in  that  will  ihere  is  a 
clause  which  directs  "  aU  my  books,  pic- 
tures, guns,  rods,  goods  and  chattels,  in 
«iid  about  the  rooms  I  shall  occupy  at  the 
time  of  my  decease,"  to  be  disposed  of  l^ 
the  executors  "  according  to  written  direc- 
tions left  by  me  and  affixed  to  this  my 
wilL"  Well,  the  will  is  found,  but  nothing 
is  aflSxed  to  it^  and  nothing  is  discovered 
oorresponding  to  the  directions  he  has 
deacrifoed.     The  Court  is  then  asked  to  go 
bade  to  the    directions    affixed    to    t^e 
former  wiU.  I  see  great  difficulty  in  doing 
that.     In  fitct  it  is  impossible.     It  is  ex- 
iremeiy  probable  that  the  testator  made  a 
fresh  list,  or  more  than  one,  and  that  he 
afterwards  tore  them  up  as  often.     I^ 
indeed,  the  existing  list  had  answered  to 
the  tenor  of  the  list  described  in  the  will, 
tiiere  might  have  been  something  to  say, 
but  it  does  not,  for  it  disposes  of  many 
articles  which  cannot  be  said  to  answer 
the  description  of  **  articles  in  and  about 
my  rooms."     I  am  of  opinion,  therefore, 
that  the  directions  cannot  form  part  of  the 
will  of  1868.     Then,  it  is  said  that  the 
directions,  which  were  well  executed,  are 
not  revoked,  and  therefore  may  be  admitted 
to  probate.     But  it  is  quite  clear  that 
there  being  language  in  the  will  of  1868, 
revokiii^  all  other  former  wills,  if  there  ia 
not  a  special  reference,  excepting  the  direo- 
tions,  they  must  be  revoked  too.      The 
motion,  therefore,  must  be  refused. 


Attorneys — Pitman  &  Lane,  agents  for  Clarke  jc 
Weedon,  Reading. 


Pbobatb. 

1869 
Nov.  30, 


rB."! 
ib.J 


OI.TGB  AND  ANOTHEB  V.  JOHNS 
AND  OTHERS. 


Will — Exeouiion — Signattire  of  testator 
not  seen  by  witness — AchnowledgmeHt — 
Attestation  by  witnesses. 

A  (uked  B,  in  the  presence  of  G,  to  wit- 
ness her  will,  which  lay  open  on  the  table. 
B  signed  the  wHl,  but  did  not  observe  A's 
signature.  B  then  ha/nded  the  pen  to  0,  but 
did  not  see  him.  sign  his  name.  The  will 
was  prepared  by  0.  The  attestation  eUmse 
stated  that  it  was  signed  by  the  witnesses  in 
the  presence  of  each  other,  and  0  had  also 
prepared  other  wiUs: — ^Held,  a  good  execu- 
tion; the  circrnnstamces  warranting  the  pre- 
sumption  that  A's  signature  was  on  the  paper 
when  B  signed,  and  that  C,  who  was  aware 
of  the  requirements  of  a  vnUf  signed  before 
B  left  the  room. 

The  testatrix,  Jenefer  (aZios  Jane)  Johns, 
late  of  St.  Austell,  in  the  county  of  Corn- 
wall, spinster,  deceased,  died  in  March, 
1868,  leaving  a  will,  dated  18th  April, 
1863.  It  had  the  following  attestation 
clause:  "Signed  and  published  as  and 
for  the  last  will  of  the  said  Jane  Johns, 
who  signed  the  same  in  our  presence,  and 
who  in  each  other's  presence  do  sign  as 
witnesses,  the  day  and  year  above  written ;' ' 
and  purported  to  have  been  witnessed  by 
Jane  Jenkins  and  BichardGlanville.  Glan- 
ville  had  since  died. 

Jane  Jenkins  deposed  as  follows  as  to 
the  execution  of  the  instrument:  I  knew 
the  deceased  Jenefer  Johns.  I  recollect 
having  been  asked  by  Richard  Glanville 
to  go  to  her  house.  I  saw  the  paper  (the 
will)  there.  The  deceased  said  it  was  her 
will,  and  asked  me  to  put  my  name  to  it. 
I  signed  my  name.  I  did  not  see  her  sig- 
nature. Richard  Glanville  and  Miss  Geach 
(since  dead)  were  also  present.  I  did  not 
see  Glanville  write  his  name.  I  gave  him 
the  pen  after  I  had  signed,  and  directly 
came  away. 

Cross-examined:  The  paper  was  open 
when  I  signed.  I  saw  no  name  on  it.  I 
cannot  swear  that  the  signature  was  not 
there.  When  I  signed  I  walked  straight 
out  of  the  room. 

On  re-examination  the  witness,  who  was 
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short-sighted,  stated  that  she  had  not  had 
her  spectacles  on  when  she  signed. 

[It  was  proved  that  Glanvule,  who  was 
a  grocer,  had  made  other  wills.] 

PrUchard,  for  interveners,  who  were  al- 
lowed to  come  in  and  prove  the  dae  execu- 
tion of  the  will,  r^erred  to  Beckett  v.  Howe 
and  others  (1),  and  sabmitted  that  there 
had  been  a  sufficient  acknowledgment  of 
her  signature  by  the  deceased. 

Dr.  Swabey,  for  the  defendants,  admitted 
that  there  was  a  sufficient  acknowledgment 
if  the  signature  were  on  the  paper  when 
the  witnesses  sig^ned,  but  contended  that 
it  rested  on  the  parties  setting  up  the  will 
to  satisfy  the  Court  affirmatively  of  the 
fiict.  Here  there  was  no  such  proof. 
Further,  it  was  essential  to  due  execution 
that  the  witnesses  should  have  attested 
and  subscribed  in  each  other's  presence. 
It  was  held  not  to  be  necessary  in  FatUda 
y.  Jackton  (2),  but  in  a  later  case,  Casement 
T.  IhiUon  (3),  it  was  decided  otherwise. 

LOBD  Penzance — after  referring  to  the 
principle  laid  down  in  Qwillim  v.  GwUlim, 
(4),  and  followed  in  Beckett  v.  Howe  and 
others  (1),  continued, — I  am  satisfied  that 
the  signature  of  the  testatrix  was  on  the 
paper  when  the  witnesses  signed,  and  that 
there  was  a  sufficientacknowledgmentof  it. 
As  regards  the  witnesses  signing  it  in  each 
other's  presence,  without  meaning  to  decide 
the  point,  the  conclusion  which  I  come  to 
is  that  they  did  sign  in  each  other's  pre- 
sence. It  is  true  that  the  witness  says 
they  did  not ;  but  inasmuch  as  she  put  the 
pen  into  Glanville's  hand,  that  he  had  pre- 
pared the  will,  that  he  had  prepared  the 
attestation  clause,  which  states  that  the 
witnesses  signed  in  each  other's  presence, 
and  had  also  prepared  other  wills,  the 
reasonable  conclusion  ia  that  when  she  put 
the  pen  into  his  hand,  he  signed  his  name, 
and  before  she  left  the  room.  The  reason- 
able conclusion  is  that  the  will  was  properly 
executed,  and  the  Court  so  pronounces. 

Attorneys — Emmett,  Watson  &  Emmett,  for  the 
intenreners ;  Westall  &  Eoberta,  agents  for  R. 
Haifield,  Southampton,  for  defendants. 

(1)  Ante,  page  1. 

(2)  6  Notes  of  Caa.  SappL  1. 

(3)  5  Hooie  P.O.  130. 

(4)  1  Sw.  &  Tr.  200 ;  s.o.  29  Law  3.  Rep.  (k.».) 
Prob.  M.  &  A.  31. 


Pbobatb.  ") 

1869.     >Im  the  goods  of  £.  L.  Coopbb. 
Nov.  23.  J 

Administration,  with  Will  annexed — Ex- 
ecutor resident  abroad  and  bankrupt — 
Small  Estate — Orant  to  Legatee — ^20  §r 
21  Viet.  c.  77.  s.  73. 

Where  the  executor  of  a  will  wasbankrupt 
and  resident  in  Australia,  the  Court  granted 
letters  of  administration,  with  tlie  will  an- 
nexed, to  one  of  the  legatees,  b>U  required 
that  before  the  letters  issued,  the  teriiien 
consent  of  the  next  of  Mn  and  the  persons 
entitled  to  the  undisposed  of  residue,  should 
be  brought  in  andJUed  in  the  Registry. 

Elvira  Louisa  Cooper,  late  of  Bernard 
Street,  in  the  county  of  Middlesex,  spin- 
ster, deceased,  died  in  August,  1869,  having 
made  her  last  wiU  and  testament  dated 
July  22,  1865,  whereof  she  appointed 
Jolm  Johnson  sole  executor.  In  Decem- 
ber, 1868,  Johnson,  who  had  in  1866  exe- 
cuted an  assignment  of  his  property  for 
the  benefit  of  his  creditors,  was  adjndi- 
cated  a  bankrupt,  and  in  January,  1869, 
he  left  England  for  Australia.  He  is  now 
believed  to  be  living  at  Ballarat,  Victoria, 
and  is  not,  it  was  a&ged,  Ukely  to  return. 
The  value  of  the  estate  was  under  3001., 
and  the  legatees  were  the  mother  and 
sisters  of  the  deceased. 

Searle  moved  the  Court,  tmder  these 
circumstances,  to  decree  letters  of  adminis- 
tration, with  the  will  annexed,  to  Alice 
Grace  Cooper  as  one  of  the  residuary  lega- 
tees, under  the  73d  sec.  of  the  Probate 
Act. 

Lord  Penzance. — ^There  are  no  residuary 
legatees  appointed  by  the  wilL  It  is  not 
necessary,  however,  to  make  out  that  the 
applicant  is  residuary  legatee.  I  can  make 
the  grant  to  anybody  under  section  73  ;  but 
before  it  issues,  you  must  bring  into  the 
Registry  the  written  consent  of  the 
next  of  kin  and  the  persons  entitled  to  the 
undisposed  of  residue. 


Attomeyt — ^Benham  &  Tindell. 
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Hatbimoxui. 
1869. 
Dec.  7. 

Judicial  separatum  —  Undue  exercise  of 
marital  authority — Cruelttj. 

The  wife  being  seriously  HI,  was  advised 
by  her  medical  attendant  to  leave  home  for  a 
time.     The  husband  refused.     Having  be- 
come worse,  she  left  home  without  his  eon- 
tent,  and  stayed  away  some  months,  which 
she  passed  with  her  relations.    On  her  return 
home  she  was  deposed  by  her  husband  from 
her  natural  position  as  mistress  of  his  house  ; 
the  was  deprived  of  the  use  of  money  entirely  ; 
all  that  she  required  had  to  be  put  down  on 
paper,  and  her  husband  provided  it  if  he 
thought  proper.     Having  refused  to  tell  her 
husband  on  one  occasion  of  going  into  town 
tvenfirhere  that  she  had  been,  an  interdict 
wu  placed  on  her  going  out  at  aU ;  those 
whom  she  desired  to  see  were  forbidden  the 
house,  and  she  was  prohibited  from  writing 
any  letters  unless  the  husband  saw  them  be- 
fore they  were  posted.     Under  this  treatment 
her  health  again  brohe  down  : — Held,  an 
undue  exercise  of  marital  a/uthority,  and  to 
eonititute  legal  cruelty. 

This  was  a  suit  for  judicial  separation, 
instituted  by  the  wife  by  reason  of  the 
cnielty  of  her  husband.  The  respondent, 
a  derk  in  holy  orders,  filed  an  answer,  in 
which  he  denied  the  cruelty,  and  alleged 
that  the  acts  complained  of  were  done  in 
the  legitimate  assertion  of  his  rights  as  a 
husband.  The  case  was  heard  in  the 
Michaelmas  sittings,  and  occupied  the 
Court  for  several  days.  The  i'iujts  are 
fiiUy  stated  in  the  judgment,  which  the 
Conrt  took  time  to  consider. 

Br.Deane (with  Ynmlnderu^ck)  appeared 
for  the  petitioner. 

Mr.  Kelly  conducted  his  own  defence. 

Lord  Penzance  now  deUvered  the  fol- 
lowing  judgment :  —  The  peculiar  and 
distinguishing  feature  of  this  case  is  the 
adoption  by  the  respondent  of  a  deli- 
berate system  of  conduct  towards  liis  wife, 
with  the  view  of  bending  her  to  his  autho- 
rity. A  man  who  sets  about  to  achieve 
this  end  by  purposely  rendering  a  woman's 
daOy  life  unhappy  is  in  danger  of  over- 
stepping his  rights,  as  he  is  pretty  sure  to 

Niw  .Skbibs.  39.— PnoB.  axd  M. 


&11  short  of  his  duties.  The  respondent 
in  this  case  has,  in  my  judgment,  done 
both.  Without  disparaging  the  just  and 
paramount  authority  of  a  husband,  it  may 
be  safely  asserted  that  a  wife  is  not  a 
domestic  slave,  to  be  driven  at  all  cost, 
short  of  personal  violence,  into  compliance 
with  her  husband's  demands.  And  if 
force,  whether  physical  or  moral,  is  syste- 
matically exerted  for  this  purpose  in  such 
manner,  to  such  a  degree,  and  during  snch 
length  of  time  as  to  break  down  her  health 
and  render  serious  malady  imminent,  the 
interference  of  the  law  cannot  be  justly 
withheld  by  any  Court  which  affects  to 
have  charge  of  the  wife's  personal  safety. 
In  cases  of  this  kind  everything  depends 
on  degree.  Many  acts,  which  are  venial 
in  themselves,  become  reprehensible  when 
they  take  their  places  as  parts  of  a  system. 
Others,  justifiable  on  occasions,  lose  their 
justification  when  continuously  and  pur- 
posely repeated.  In  considering  a  charge 
of  cruelty,  therefore,  the  conduct  of  the 
parties  inculpated  can  only  be  justified,  or 
the  reverse,  as  a  whole;  and  if,  upon  a 
general  review,  the  Matrimonial  Court  is 
of  deUberate  opinion  that  cohabitation 
could  not  be  resumed  with  safety  to  the 
wife,  it  is  bound  by  the  dictates  of  com- 
mon sense,  as  well  as  upon  principles  re- 
peatedly avowed  and  acted  upon  in  a  long 
series  of  decisions,  to  step  in  and  forbid 
its  resumption.  No  doubt  in  cases  such 
as  the  present,  where  the  personal  violence 
used  is  of  a  trifling  character,  it  behoves 
the  Court  to  be  sedulous  in  inquiry  and 
slow  in  conviction.  It  should  be  entirely 
satisfied  that  the  conclusion  of  the  wife's 
danger  is  clearly  reached,  and  on  reliable 
evidence.  Moreover,  the  decisions  of  my 
predecessors  have  imported  this  farther 
proposition  as  a  condition  of  the  Court's 
interference,  that  the  troubles  of  the  wife 
are  not  owing  to  her  own  misconduct. 
"  If,"  said  the  Court  in  Dysart  v.  Dysart 
(1),  "a  wife  can  insure  her  own  safety  by 
lawiful  obedience  and  by  proper  self-com- 
mand, she  has  no  right  to  come  here,  for 
this  Court  affords  its  aid  only  when  the 
necessity  of  its  interference  is  absolutely 
proved."  I  do  not  stop  to  inquire  how 
&r  this  last  proposition  would  stand  the 

t 

(1)  1  Robert  140. 
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teat  of  oases  that  might  possibly  arise  in 
which  the  safety  of  a  weak,  misguided,  in- 
firm  woman,  incapable  of  self-command, 
might  be  gravelr  imperilled  by  continaed 
cohabitation.  For  the  decision  of  this 
case  I  fally  adopt  this  condition,  and  set- 
ting oat  on  the  above  principles,  I  proceed 
to  inquire,  what  has  Mrs.  Kelly  suffered, 
from  what  cause,  and  with  what  result 
upon  her  health  ? 

There  is  little  variance  or  dispute  about 
the  leading  fiiicts.  Towards  the  close  of 
the  year  1867  Mr.  Kelly  informed  his  wife 
that  a  sum  of  5,0001.  which  had  been  be- 
queathed to  her  by  her  sister  had  been  in 
g^reat  part  lost  by  the  investments  he  had 
made  of  it.  Unable  to  obtain  from  her 
husband  a  clear  idea  of  her  rights  and 
those  of  her  son  under  her  sister's  will, 
she  wrote  to  her  brother-in-law.  Colonel 
Thombury,  to  see  the  will  for  her  and 
explain  it.  This  he  did,  and  wrote  her 
the  result,  telling  her  that  the  money  was 
in  law  at  the  entire  command  of  her  hus- 
band, and  that  her  son  had  no  rights  in 
the  matter.  Some  farther  correspondence 
passed  between  the  petitioner  and  Colonel 
Thombury,  and  between  the  petitioner  and 
her  brother.  These  letters  falling  into  the 
hands  of  the  respondent  were  vehemently 
resented  by  him,  and  were  directly  or  in- 
directly the  cause  of  much,  if  not  most, 
that  followed.  About  the  same  time  the 
petitioner's  son  quarrelled  with  his  fother, 
and  was  obliged  to  quit  the  house.  The 
petitioner,  to  some  extent,  took  the  son's 
part,  which  increased  the  resentment  of 
the  respondent.  Froai  these  circumstances 
the  respondent  took  up  the  idea,  which 
he  afterwards  allowed  to  fill  his  whole 
mind,  that  his  wife  was  plotting  and  con- 
spiring against  him.  He  commenced 
opening  hor  letters,  and  calling  her  a  vile 
traitor  and  apostate.  He  told  her  that 
"  no  modest  woman  would  associate  with 
her  more  than  with  a  prostitute,"  "  that 
she  ha«l  given  her  confidence  to  another 
man,"  &c.  He  refused  to  sit  at  meals  with 
her,  he  insisted  on  occupying  a  separate 
bedroom,  he  told  the  servants  to  take 
orders  from  him,  and  not  from  his  wife, 
he  forbade  her  to  visit  the  poor  in  the  dis- 
trict, to  which  she  had  beisn  accustomed, 
and  desired  her  not  to  attend  the  minis- 
tration of  the  sacrament.    Some  months 


passed  in  this  way.  The  respondent  kept 
apart  from  his  wife  all  day  except  at  fiunily 
prayers,  and  even  then  he  appears  to  have 
had  little  or  no  communication  with  her 
except  in  the  way  of  rebuke  and  reproach. 
At  length,  in  the  month  of  May,  1868,  the 
petitioner  became  ill,  her  appetite  wholly 
failed,  she  lost  the  senses  of  taste  and  smell, 
and  towards  the  end  of  the  month  felt  a 
sensation  of  numbness  in  her  arm,  which 
gave  reason  to  fear  paralysis.  She  con- 
sulted Dr.  Drysdale.  He  advised  her  to 
leave  home.  Her  husband  refused,  and 
on  the  29th  of  June,  having  become  worse, 
she  left  her  home  without  his  consent.  I 
am  satisfied  from  the  medical  testimony 
that  at  this  time  the  occurrences  which 
had  taken  place,  and  the  isolation  and  re- 
proaches to  which  she  had  been  snbjecied, 
had  so  preyed  upon  her  nervous  system 
and  general  health  that  serious  conse- 
quences were  to  be  feared,  if  she  were  not 
for  a  time  withdrawn  from  the  life  she  was 
leading.  Mrs.  Kelly  stayed  away  nearly 
four  months,  which  she  passed  with  her 
relations.  The  respondent  wrote  her  many 
letters,  in  which  he  enlarged  upon  her  sin. 
He  expressed  no  care  for  her  health,  and 
none  that  she  should  return.  In  October 
she  returned.  Between  that  time  and  the 
January  following,  when  she  finally  left 
home,  she  was  purposely  submitted  to  the 
following  treatment.  She  was  entirely 
deposed  &t)m  her  natural  position  as  mis- 
tr^  of  her  husband's  house.  She  was 
debarred  the  use  of  money  entirely;  not 
only  were  the  household  expenses  with- 
drawn from  her  control,  but  she  was  not 
permitted  to  disburse  anything  for  her 
own  necessary  expenses ;  every  aiticle  of 
dress,  every  trifle  tiiat  she  required,.had  to 
be  put  down  on  paper,  and  her  husband 
provided  it  if  he  thought  proper.  Having 
refosed  on  one  occasion  of  going  into  the 
town  to  tell  her  husband  everywhere  that 
she  had  been,  an  interdict  was  placed  on 
her  going  out  at  all.  At  one  time  the 
doors  were  locked  to  keep  her  in,  at  another 
a  man-servant  was  deputed  to  follow  her ; 
at  another  the  respondent  insisted  on  ac- 
companying her  himself  whenever  she 
wished  to  go  abroad.  On  these  occasions 
he  appears  to  have  occupied  the  short  time 
they  were  together  in  what  he  called  put- 
ting her  sin.  before  her  in  strong,  coarse, 
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and  abusive  terms,  applying  to  her  the 
same  epithets  and  language  as  would  be 
applicable  to  a  woman  who  had  been  guilty 
of  adultery.  He  took  no  meals  with  her ; 
he  occupied  a  separate  bedroom;  he  passed 
no  portion  of  the  day,  however  small,  in 
her  society.  They  met,  as  before,  only  at 
&mily  prayers,  and  if  he  spoke  to  her  at 
all  it  was  only  to  give  some  directions  or 
to  reproach  her.  Save  on  one  or  two 
occasions  she  saw  no  one.  Those  whom 
she  desired  to  see  were  forbidden  the  house. 
She  was  absolutely  prohibited  from  writing 
anj  letters  unless  the  husband  saw  them 
before  they  were  posted.  She  was  thus, 
as  £Eir  as  the  respondent  could  achieve  it, 
practically  isolated  from  her  friends.  Mean- 
while, the  care  of  the  household  was  con- 
fided to  a  woman,  hired  for  the  purpose, 
who  was  directed  not  to  obey  Mrs.  Kelly's 
orders  without  the  respondent's  direc- 
tions. In  short,  she  was  treated  like  a 
child  or  a  lunatic,  and  in  this  light  she 
was  actually  regarded  by  the  woman  just 
mentioned,  when  she  first  came  to  her 
place ;  and  this,  be  it  remembered,  though 
she  had  passed  the  mature  age  of  60  and 
had  been  married  to  the  respondent  for 
27  years.  With  no  occupation,  debarred 
the  society  of  her  husband  and  her  son  at . 
home,  and  that  of  her  friends  abroad, 
withheld  from  the  performance  of  her 
hoosehold  duties,  subordinated  to  servants, 
penniless,  and,  so  far  as  her  husband  could 
effect  it,  friendless,  the  daily  life  of  this 
lady  was  little  better  than  an  imprison- 
ment, the  Bolitaiy  silence  of  which  was 
broken  only  by  the  language  of  harsh  re- 
buke, foul  words,  and  epithets  of  insult, 
indignity,  and  shame.  What  wonder  that, 
under  so  grievous  an  oppression,  her  health 
again  gave  way  ?  She  could  not  eat,  she 
hardly  slept  at  all,  she  was  subject  to  con- 
stant trembling  and  faintiog,  she  woke 
involuntarily  screaming  at  night,  and  her 
nervous  system  was  so  shattered  that  the 
medical  witnesses  declared  paralysis  or 
even  madness  to  be  imminent. 

Now,  upon  this  testimony  it  is  impor- 
tant to  observe  that  there  was  no  contra- 
diction. The  respondent  did  not,  even 
upon  his  own  oath,  deny  or  qualify  the 
petitioner's  evidence  as  to  her  state  of 
health.  On  this  head  (the  most  important 
m  the  whole  oase)  the  respondent  confined 


himself  to  the  suggestion  that  her  miser- 
able condition  was  brought  about,  not  by 
his  treatment,  but  by  vexation  at  the  dis- 
covery of  her  own  treachery.  Her  actual 
condition  and  danger  he  did  not  caU  in 
question,  and  yet  it  is  to  a  repetition  of 
this  treatment,  with  its  almost  inevitable 
results,  that  the  respondent  expects  this 
Court  to  order  Mrs.  Kelly  to  return.  That 
it  should  be  asked  to  break  in  upon  his 
rights  as  a  husband  by  depriving  him  of 
his  wife's  society,  or,  I  should  rather  say, 
of  her  presence  under  his  roof,  is  to  him  a 
matter  of  surprise  and  indignation,  for,  as 
he  truly  says,  he  has  not  b^ten  her.  He 
has,  indeed,  on  two  or  three  occasions, 
made  her  feel  that  his  superior  physical 
strength  was  always  ready  to  be  exerted 
to  constrain  her  movements,  but  he  has 
inflicted  no  bruises  and  done  no  visible 
bodily  hurt.  Such  a  view  of  the  law,  if 
correct,  would  be  Uttle  to  its  credit,  and 
to  coincide  with  it  would  be  to  abrogate 
the  first  duty  in  these  matters  of  the  Ma- 
trimonial Court — the  protection  of  the 
wife's  health  and  safety.  These,  then,  are 
the  things  which  Mr.  Kelly  did,  and  these 
the  results  upon  his  wife's  health.  The 
remaining  question  is.  Why  did  he  do 
them  ?  His  answer,  I  believe,  would  be  to 
bring  his  wife  to  penitence  and  submission. 
But  penitence  for  what,  and  submission 
to  what  ?  Although  he  has  never  in  his 
numerous  letters,  so  far  as  I  can  discover, 
stated  with  great  clearness  what  it  was 
that  he  wished  her  to  do,  it  is,  I  think,  to  be 
sufficiently  gathered  from  them  that  he  de- 
sired her  to  admit  that  she  had  suspected 
him  of  fr«ud,  and  had  traitorously  con- 
spired with  others  to  fasten  that  charge 
upon  him.  For  this  he  would  have  her 
express  remorse  and  contrition,  suing  for 
his  pardon,  and  humbly  confessing  her 
guilt.  Mrs.  Kelly  refused  to  do  so,  because 
she  says  she  never  did  in  fact  suspect  him 
of  anything  &lse  and  dishonourable,  and 
never  did  take  counsel  with  others  to 
bring  the  charge  of  it  against  him.  Writ- 
ing on  the  1st  of  August,  1868,  she  says, 
"  I  could  not  tell  a  lie  in  this  matter.  I 
did  not  design  any  treachery,  and  I  will 
never  say  I  did."  And  further  on,  "I  am 
sorry  I  did  not  ask  your  leave  to  see  the 
will.  I  had  a  right  to  do  so,  but  had  I  at 
all  thought  of  its  vexing  you  I  would  not 
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have  acted  as  I  did.  Snrelj,  now,  as  what 
has  taken  place  cannot  be  recalled,  it 
would  be  better  to  bury  the  past  in  oblivion; 
let  bygones  be  bygones  ;  forgive  and  for- 
get mutually,  and  seek  to  spend  the  little 
time  that  remains  of  this  life  on  earth 

together  in  peace I  promise 

on  my  part  to  do  all  in  my  power' to- 
wards  this  object,  but  my  position  mnst 
be  such  as  not  to  cause  a  scandal. 
If  yon  will  not  do  this,  will  you  tell  me 
what  you  do  wish,  and  what  is  to  be  the 
end  of  it  ?  "  Writing  again  on  the  14th 
of  September,  1868,  she  said,  "  I  never 
thought  yon  had  done  anything  dishonour- 
able, and  certainly  I  never  tried  to  prove 
it.  .  .  .  Tou  are  under  a  complete 
delusion  as  to  my  conduct.  My  desire  is 
to  act  towards  you  with  the  submission, 
obedience,  and  even  affection  of  a  wife." 

It  woiild  be  diflBcult  for  a  wife  to  play 
her  part  in  so  critical  and  painfdl  a  situa- 
tion in  a  more  becoming  manner.  Surely 
such  language  as  this  should  have  satisfied 
any  reasonable  man.  It  did  not  satisfy 
Mr.  Kelly,  because,  as  it  appears  to  me,  he 
had  suffered  his  mind  to  become  filled  and 
mastered  by  notions  utterly  extravag^t, 
both  as  to  the  authority  of  a  husband  and 
the  legitimate  means  of  enforcing  it.  He 
invokes  the  theory  of  the  law  that  the  wife 
should  be  subject  to  the  husband,  but  he 
forgets  to  add  this  qualification — "  in  all 
things  reasonable."  He  asserts  that  he  is 
vrithin  the  law  if,  refraining  from  physical 
violence,'  he  only  puts  such  pressure  on 
his  wife  as  shall  force  her  to  obey  him. 
But,  again,  he  should  add^-"  provided 
the  means  used  to  exert  moral  pressure 
be  reasonable."  But  what  if  reasonable 
means  are  insufficient,  and  a  wife  still 
holds  out  against  her  husband's  lawful 
will  P  The  answer  is  that  the  law  can 
neither  do  nor  sanction  more.  The  law, 
no  doubt,  recognises  the  husband  as  the 
ruler,  protector,  and  guide  of  his  wife. 
It  makes  him  master  of  her  pecuniary 
resources ;  it  gives  him,  within  legal 
limits,  the  control  of  her  person  ;  it  with- 
draws civil  rights  and  remedies  from  her 
save  in  his  name.  Conversely,  the  law 
places  on  the  husband  the  dvitj  of  main- 
taining his  wife,  relieves  her  from  all  civil 
responsibUities,  and  excuses  her  even  in 
the  commission  of  great  crimes  when  act- 


ing under  her  husband's  orders.  By  these 
incidental  means  it  has  fenced  about  and 
fostered  the  reasonable  supremacy  of  the 
man  in  the  institution  of  marriage.  In 
s«  doing  it  is  thought  by  some  that  the 
law  is  acting  in  conformity  with  the  dic- 
tates of  nature  and  the  natural  character- 
istics of  the  sexes.  Be  that  as  it  may,  the 
subordination  of  the  wife  is  doubtless  in 
conformify  with  the  established  habits 
and  customs  of  mankind.  With  all  these 
advantages,  then,  in  his  &vour,  the  law 
leaves  the  husband,  by  his  own  conduct 
and  bearing,  to  secure  and  retain  in  his 
wife  the  only  submission  which  is  worth 
having — that  which  is  willingly  and 
cheerfully  rendered.  And  if  he  faol,  this 
Court  cannot  recognise  his  fSailure  as  a 
justification  for  a  system  of  treatment  by 
which  he  places  his  wife's  permanent 
health  in  jeopardy,  and  sets  at  naught, 
not  only  his  own  obligations  in  matri- 
mony, but  the  very  ends  of  matrimony 
itself,  by  rendering  impossible  the  ofi&ces 
of  domestic  intercourse  and  the  mutual 
duties  of  married  life.  The  cruelty  of  the 
respondent  is  established,  and  the  Court 
decrees  a  judicial  separation  with  costs. 


Attorneys — Gregory,  Howcliffes,  &  Bawle,  agents 
for  Ihincan,  Squarey  &  Co.,  Lirerpool,  for  peti- 
tioner ;  the  respondent  in  person. 


} 


In  the  goods  of  pobtee. 


Fbobatb. 

1869. 

Dec.  21. 

WUl— Contingent  Will— Test. 

A  test  for  ascertaining  whether  a  tcill  is 
contingent  is  the  question  whether  the  dis- 
position of  property  is  dependant  upon  the 
happening  of  some  event  or  calamity  referred 
to  in  the  will,  or  whether  the  imminence  of 
such  event  or  calamity  is  merely  a  reason 
for  making  the  will.  In  the  former  case 
the  will  is  contingent;  in  the  latter  it  is 
net. 

Lieutenant-Colonel  Porter,  on  the  25th 
of  September,  1862,  executed  in  England 
a  will,  which  commenced  thus : — 

"Being  obliged  to  leave  England  to 
join  my  regiment  in  China,  and  not  having 
time  to  make  a  wiU,  I  leave  this  paper, 
containing  my  wishes  and  desir^,  should 
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anytliing  anfortonatelj  happen  to  me 
while  abroad.  I  wish  everything  that  I 
may  ba  in  possession  of  at  that  time,  or 
anything  appertaining  to  me  hereafter, 
whether  in  hind,  goods,  chattels,  or 
money,  to  be  equally  divided  between  my 
two  children,  T.  C.  A.  Porter  and  E.  C. 
Porter,  share  and  share  alike  ;  and  should 
either  of  them  die,  then  the  survivor  to 
inherit  the  whole." 

He  then  appointed  the  grandmother 
and  an  uncle  of  his  children  trustses  and 
guardians  of  their  persons  and  property. 

Colonel  Porter  left  England  for  China 
in  1862  and  returned  in  1863  to  England, 
where  he  died  in  1869  without  having 
made  another  will,  leaving  the  said 
children,  who  were  minors,  his  only  next 
of  kin. 

C.  A.  MiddUton  moved  the  Court  to 
£p»nt  probate  of  the  will  to  the  grand- 
mother and  uncle  of  the  deceased's  chil- 
dren as  their  testamentary  guardians. — 
The  question  is,  whether  or  not  the  will 
is  a  contingent  will.  I  submit  that  it  is 
not  contingent.  The  introductory  sen- 
tence does  not,  per  se,  make  the  will  con- 
tingent. It  only  assigns  a  reason  for  not 
then  making  a  more  formal  wUl.  The 
words,  "  everything  that  I  may  be  in  pos- 
session of  at  that  time,"  no  doubt  refer  to 
the  time  when  the  deceased  should  be 
abroad  ;  but  the  words,  "  or  anything  ap- 
pertaining to  me  hereafter,"  imply  a  more 
extended  time,  t.  e.  a  time  subsequent  to 
his  return.  He  cited  In  the  goods  of  Mar- 
tin (1),  In  the  goods  of  Dobson  (2). 

LoBD  Penzance. — I  am  obliged,  and 
very  reluctantly,  to  refuse  this  applica- 
tion. It  appears  to  me  that  this  will  is 
contingent.  In  looking  at  the  cases  which 
bear  upon  the  point,  there  appears  to  be 
this  distinction  between  them :  The  ma- 
jority of  them  are  cases  in  which  a  testator 
refers  to  some  possible  impending  cala- 
mity in  connection  with  his  will ;  and  the 
question  is,  whether  in  referring  to  the 
imminence  of  that  calamity  he  intends  to 
Umit  the  operation  of  his  will  to  the 
period  during  which  that  calamity   can 

(1)  36  law  J.  Rep.  (w.s.)  Prob.  &  M.  116  ;  8.  C 
Law  Bep.  1  Prob.  &  M.  380. 

(2)  36  Law  J.  Rep.  (k.s.)  Prob.  &  M.  64 ;  s.  c. 
Law  Bep.  I  Prob.  &  M.  88. 


happen.  K  the  language  used  can,  by 
reasonable  construction,  be  considered  to 
mean  that  the  testator  refers  to  this  cala- 
mity, or  to  the  period  of  time  in  which  it 
may  happen,  as  a  reason  for  making  his 
wiU,  then  only  is  the  will  not  contingent. 
But  if  a  testator  refers  to  a  calamity  or 
the  possible  occurrence  of  an  event  in  lan- 
guage which  is  mixed  up  with  the  dispo- 
sition of  his  property,  so  that  he  makes  the 
disposition  of  his  property  depend  upon 
that  event,  then  the  Court  must  hold  the 
will  to  be  contingent,  because  if  it  did  not 
it  must  violate  the  language  of  the  will. 
Here  the  only  question  is,  in  which  cate- 
gory does  this  instrument  &U.  Passing 
in  review  the  previous  cases,  the  first  are, 
In  the  goods  of  Winn  (3),  and  Roberts  v. 
Roberts  (4).  In  both  of  these  the  will 
was  held  to  be  contingent,  and  in  both  the 
disposition  of  property  was  only  to  take 
effect  in  the  event  of  something  happen- 
ing which  did  not  happen.  The  strongest 
case  is  one  cited  in  the  last  edition  of 
WiUiams  on  Executors,  In  the  goods  of 
Thome  (5).  In  that  case  the  testator 
directed  his  property  to  be  disposed  of  in 
a  certain  way — "  in  the  event  of  my  death 
while  serving  in  this  horrid  climate,  or  in 
the  event  of  any  accident  happening  to 
me."  That  will  was  held  to  be  contingent, 
the  facts  being  that  though  the  man  did 
not  die  abroad,  he  was  invalided  and 
reached  England  only  just  in  time  to  die. 
There  are  two  other  cases  in  which  the 
Court  held  a  will  not  to  be  contingent, 
but  in  both  of  them  the  language  used  in 
the  wiU  may  be  referred  to  the  intention 
of  the  testator  merely  to  give  a  reason  for 
making  his  will.  In  the  case  In  the  goods 
of  Martin  (1),  the  event  of  the  testator's 
death  is  given  as  a  reason  for  making  the 
wiU.  The  question  here  is,  whether  that 
is  the  case  in  the  paper  before  me.  The 
first  sentence  alone  would  have  placed  it 
in  that  category,  "  Being  obliged  to  leave 
England  to  jom  my  regiment  in  China, 
and  not  having  time  to  make  a  will,  I 
leave  this  paper  containing  my  wishes  and 
desires,  should  anything  unfortunate^ 
happen  to  me  while  I  am  abroad."     If 

(3)  2  Sw.  &  Tr.  147. 

(4)  31  Law  J.  Rep.  (k.s.)  Prob.  &  M.  46 ;  s.  c. 
2  Sw.  &  Tr.  337. 

(6)  34  Law  J.  R«p.  (n.s.)  Prob.  &  M.  131. 
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the  will  bad  stopped  there  this  Court 
might  have  said  those  words  were  merely 
intended  to  give  the  testator's  reason  for 
making  a  will.  The  words  which  create 
the  difficulty  are  these,  "  I  wish  everything 
that  I  may  be  in  possession  of  at  that 
time,"  <tc.  The  words  "at  that  time" 
clearly  refer  to  the  time  when  something 
shonld  unfortunately  happen  to  him 
abroad,  and  the  disposition  of  his  property 
was  to  take  effect  at  the  time  of  lua  death 
abroad.  It  is  said  that  the  Subsequent 
words,  "  and  anything  appertaining  to  me 
hereafter,"  enlarge  the  scope  of  the  will. 
I  do  not  think  so.  It  is  plain  that  what 
the  testator  meant  was  this :  I  wish  every- 
thing I  have  in  my  possession  at  the  time 
of  my  death  abroad  to  be  disposed  of  in  a 
certcun  way,  "  and  also  anything  which 
may  come  to  me  after  my  death."  The 
words  "  at  that  time,"  in  my  opinion  tie 
up  the  disposing  part  of  the  will  to  a 
period  of  time  when  a  certain  event  was 
to  happen,  viz.,  "  his  death  abroad."  The 
Court,  therefore,  holds  the  will  to  be  con- 
tingent. 

Middleton. — WiU  your  Lordship  aUow 
the  testator's  children  to  elect  the  persons 
mentioned  in  the  will  as  their  joint  guar- 
dians, and  decree  administration  to  them 
as  such  guardians  ? 

LoED  Penzamck. — ^Tes. 

Attorney — A.  G.  Blake,  Croydon. 
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Nov. 

Desertion — Deed  of  Separation  agreed  to 
a  year  afterwards,  and  fully  executed — 
Wife's  Bight  to  Belief 

A  husband  deserted  his  wife.  A  year 
afterwards,  through  the  intervention  of  a 
mutual  friend,  a  deed  of  separation  was 
agreed  to  by  which  the  husband  covenanted 
to  make  the  wife  an  allowance,  and  charged 
it  upon  his  reversionary  interest  in  a  sum 
of  money.  The  deed  was  fully  executed,  but 
no  part  of  the  allowance  was  paid : — Held, 
that  the  wife  had  bargained  away  her  right 
to  relief,  and  could  not  establish  the  charge 
of  desertion  withottt  cause  for  two  years. 

Nott  T.  Nott  distinguished. 


This  was  a  petition  by  the  wife  for  dis- 
solution of  marriage  on  the  ground  of  the 
husband's  adultery,  coupled  with  desertion 
without  cause  for  two  years  and  upwards. 
There  was  no  appearance  by  the  respon- 
dent. 

The  parties  were  married  in  New  Zea- 
land in  1861.  They  returned  to  England 
in  the  following  year  and  lived  with  the 
respondent's  mother.  The  respondent 
had  been  an  officer  in  the  army,  but  sold 
out  in  1864.  In  August,  1865,  he  deserted 
his  wife,  and  fipom  that  time  until  the  case 
came  on  for  hearing  cohabited  with 
another  woman.  Some  time  aftier  the 
desertion,  Mr.  Paine,  a  mutual  friend,  saw 
the  respondent  and  remonstrated  with  him 
upon  his  conduct.  The  result  was,  that 
a  deed  of  separation  was  drawn  up  by 
which  the  respondent  covenanted  to  make 
his  wife  an  allowance  of  150/.  a  year, 
which  he  charged  upon  his  reversionary 
interest  in  a  sum  of  5,0002.,  and  she  on 
her  part  agreed  to  live  separate  and 
apart  from  him.  This  deed,  which  was 
dated  the  16th  of  April,  1866,  was  exe- 
cuted by  the  husband  and  wife,  and  by 
Mr.  Paine,  as  a  trustee  on  her  behalf,  but 
no  part  of  the  allowance  was  ever  paid 
by  the  respondent,  nor  did  he  in  any  way 
contribute  to  his  wife's  maintenance. 

Mrs.  Parkinson,  in  the  course  of  her 
examination,  stated  that  she  had  no  wish 
to  Uve  apart  &om  her  husband,  and  that 
she  had  been  told  the  object  of  the  deed 
was  simply  to  secure  her  a  maintenance. 
Mr.  Paine  also  stated  that  he  understood 
the  deed  was  not  to  prejudice  her  right  to 
a  divorce. 

Dr.  Swabey,  for  the  petitioner,  submitted 
that  under  the  circumstances  the  deed  was 
no  bar  to  her  right  to  a  dissolution  of 
marriage,  and  referred  to  Nott  v.  Nott  (1). 

[The  Judge  Oedinart. — Is  it  not  a 
similar  case  to  Crabb  v.  Crabb  (2)  ?  The 
deed  is  fally  executed,  and  the  wife  has 
agreed  to  live  separate  and  apart  from 
her  husband.     The  principle  of  the  deci- 

(1)  36  Law  J.  Eep.  (n.».)  Prob.  &  M.  10 ;  a.e. 
Law  Rep.  1  P.  &  D.  261. 

(2)  37  Law  J.  Sep.  (v.s.)  Ptob.  &  U.  42 ;  ■.  c. 
Law.  Hep.  1  P.  &  D.  601. 
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non  in  NoU  v.  NoU(V)  was,  that  the  wife 
had  not  agreed  to  live  separate  and 
apart.] 

There  was  an  inchoate  desertion  in 
the  month  of  August,  1865.  The  deed 
was  simply  a  device  on  the  husband's 
part  to  induce  the  wife  to  Uye  apart,  and 
it  has  never  been  acted  on.  The  case  ia 
tiierefore  within  the  decision  in  Nott  y. 
NoH  (1).  The  only  difference  between 
thenx  is  this,  in  the  one  case  the  husband 
was  destitute,  here  the  wife  was  desti- 
tate. 

Thb  Judge  Oedinaet. — The  Court  is 
satisfied  as  to  the  adultery,  but  the  ques- 
tion is,  whether  the  fiiicts  of  the  case 
would  justify  it  in  holding  that  there  has 
been  a  desertion  without  cause  for  two 
years.  There  is  no  doubt  that  the  hus- 
band left  the  wife  in  1865,  and  under 
such  circumstances,  that  if  he  had  never 
seen  her  again  and  they  had  no  more  to 
say  to  one  another  for  two  years,  a  case 
of  desertion  would  have  been  completed. 
But  in  the  following  year,  1866,  Mr.  Paine, 
who  was  a  trustee  xmder  certain  family 
deeds,  and  a  Mend  both  of  the  husband 
and  of  the  wife,  went  to  the  husband  and 
remonstrated  with  him  for  having  left  his 
wife,  and  discussed  with  him  the  question 
of  malting  some  provision  for  her.  The 
result  of  that  discussion  was  that  the 
husband  agreed  to  enter  into  a  deed  and 
covenant  to  pay  his  wife  1502.  a  year,  and 
that  deed  waSs  fully  and  completely  exe- 
cuted. It  was  executed  by  the  husband, 
it  was  signed  hy  the  wife,  and  it  was  exe- 
cuted by  a  trustee  on  her  behalf  The 
huabuid  had  not  the  means  of  paying  the 
money,  but  he  had  a  reversionary  interest 
in  6,000J.,  and  it  was  covenanted  that  the 
allowance  should  be  made  a  charge  on 
that  reversion.  There  is  no  doubt  that 
the  legal  effect  of  that  deed  was  such  that 
the  wife  obtained  a  distinct  money  benefit 
under  it.  She,  on  her  part,  agreed  to  live 
separate  fix>m  her  huslwnd,  and  the  trus- 
tee covenanted  for  her  to  the  like  effect. 
It  is  now  suggested  that  the  Court  should 
enquire  into  what  was  intended  by  her 
when  she  executed  the  deed.  But  it  is 
clear  that  such  evidence  is  inadmissible. 
The  question,  then,  is,  whether  a  woman 
who  enters  into  an  agreement  that  her 


husband  shall  live  apart  firom  her  can  be 
said  to  have  been  deserted  without  just 
cause.  I  repeat  the  opinion  I  formed  in 
Crabbe  v.  Crahhe  (2),  that  she  cannot.  The 
case  of  NoU  v.  Nott(l)  does  not  apply. 
The  raiio  decidendi  in  Nott  v.  Nott(\)  was 
that  the  wife  never  agreed  to  live  sepa- 
rate and  apart  &om  the  husband.  The 
making  of  a  deed  was  contemplated,  and 
some  of  the  parties  executed  it,  but  the 
party  whose  execution  was  to  make  it  an 
efficient  and  binding  act  was  the  trustee 
who  covenanted  for  the  wife,  and  he  never 
signed  it,  so  that  the  deed  was  never 
completed.  In  this'  case  the  Court  is  re- 
luctantly obliged  to  deal  with  the  facts  as 
they  are,  and  to  hold  that  the  wife  has 
bai^ained  away  her  right  to  relief  on  the 
ground  of  desertion,  and  that  the  charge  of 
desertion  for  two  years  is  not  established. 
She  is  entitled  to  a  decree  of  judicial  se- 
paration on  the  ground  of  adultery  if  she 
applies  for  it. 

The  case  was  adjourned  in  order  that 
the  petitioner  might  be  consulted. 


Attomeyg — Chapman,  Clarke,  &  Ttuner. 


M&TBntONUX.  1  HEBBLETHWAITB    V.     HEBBLE- 

1869.        >     THWAiTE      {The    Queen's 
Dec.  18.    J      ProcUn-  intervening). 

Adultery,  Evidence  of — Competence  of 
Witness  to  give  Evidence  of  his  or  her  Adul- 
tery— Privilege  of  Witness  to  refuse — 32  §f 
33  Vict.  c.  68.  s.  3. 

The  proviso  in  32  ^  33  Vict.  c.  68.  «.  3, 
that  "no  witness,  whether  a  party  to  the 
suit  or  not,  shall  be  liable  to  be  asked,  or 
bound  to  answer,  any  question  tending  to 
shew  that  he  or  she  has  been  guilty  of  adul- 
tery," does  not  render  inadmissible  the 
evidence  of  a  witness  that  he  or  she  has 
committed  adultery. 

The  witness  may  claim,  the  protection  of 
the  statute  or  give  the  evidence,  but  a  party 
to  the  suit  cannot  object  to  its  admission. 
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In  this  case,  after  a  decree  mm  for  dis- 
Bolntion  of  marriage  on  the  grotrnd  of  the 
-w^ife's  adultery  had  been  prononnced,  the 
Queen's  Proctor  intervened,  and  amongst 
other  charges  alleged  that  the  husband 
had  committed  adultery  with  a  woman 
named  Clara  PhillipB.  The  husband  tra- 
versed the  charges,  and  the  issues  came 
on  for  trial  by  a  special  jury. 

The  Attometi-General  (Sir  R.  P.  Collier) 
(J.  F.  Collier  with  him),  for  the  Queen's 
Proctor,  called  Clara  Phillips  as  a  witness 
to  prove  the  alleged  adultery. 

Dr.  SpinJcs  (Inderwick  with  him),  on 
behalf  of  the  husband,  referred  to  32  &  33 
Vict.  c.  68, 8.  3  (1),  and  objected  that  ths 
witness  could  not  be  asked  any  question 
tending  to  shew  that  she  had  committed 
adultery  with  Mr.  Hebblethwaite. 

The  Attomeij-General.  —  The  objection 
cannot  be  taken  by  a  party  to  the  suit. 
The  witness  may  ck.im  the  protection  of 
the  statute,  and  refuse  to  g^ve  evidence  as 
to  her  adultery,  but  if  she  does  not  object 
to  give  it  the  evidence  is  admissible. 

Dr.  Spinks. — If  that  be  so,  the  words 
"liable  to  be  asked  or"  are  surplusage. 
They  were  probably  inserted  for  the  pur- 
pose of  excluding  the  inference  of  goilt 
which  might  be  drawn  if  a  witness  could 
be  asked  questions  imputing  adoltery  and 
should  re^e  to  answer. 

The  Judge  Oedinakt.— I  am  clear  as  to 
the  intention  of  the  legislature,  although  I 
cannot  say  that  the  language  used  in  the 
statute  is  not  capable  of  the  interpretation 
put  on  it  by  Dr.  Spinks.  The  general  in< 
tention  was  to  protect  the  witnesses  whose 


(1)  Which  enacts — "The  patties  to  any  pro- 
ceedings instituted  in  consequence  of  adultery,  and 
the  husbands  and  vires  of  such  parties,  shall  be 
competent  to  give  evidence  in  such  proceeding. 
Provided  that  no  witness  in  any  proceeding, 
whether  a  party  to  the  suit  or  not,  shall  be  liable 
to  be  asked  or  bound  to  answer  any  question  tend- 
ing to  shew  that  he  or  she  has  been  guilty  of  adul- 
tery, unless  such  witness  shall  have  already  given 
evidence  in  the  same  proceeding  in  disproof  of  his 
or  her  alleged  adultery," 


evidence  was  rendered  admissible  by  the 
statute.  The  provision  was  not  intended 
to  apply  to  the  evidence  by  which  the  case 
of  either  side  might  be  supported  inde- 
pendent of  the  evidence  of  the  parties.  It 
was  not  intended  to  narrow  the  sotirces  of 
evidence  for  or  against  a  petitioner  or 
respondent,  but  to  protect  the  witnesses, 
and  I  doubt  whether  it  is  competent  to 
coansel  to  take  advantage  of  it.  It  is  the 
duty  of  the  judge  to  see  that  the  witnesses 
have  the  protection  given  them  by  the 
statute.  The  words,  "No  witness  shall 
be  liable  to  be  asked  or  bound,"  clearly 
refer  to  the  position  of  the  witness,  and 
their  meaning  is  this  :  When  a  person  is 
called  into  the  witness-box,  and  it  is  pro- 
posed to  question  him  or  her  for  the 
purpose  of  obtaining  a  statement  that  he 
or  she  has  been  guilty  of  adultery,  the 
witness  may  claim  the  protection  of  the 
statute,  and  say  that  he  or  she  is  not 
desirous  of  being  interrogated  on  the  sub- 
ject. I  think  the  words,  "  No  witness 
shall  be  liable  to  be  a.sked,"  are  not  sur- 
plusage, because  without  them  a  string  of 
questions  might  be  put  one  after  the  other 
to  a  witness  who  would  have  to  reftise  to 
answer  them  one  by  one,  whereas  with 
those  words  it  becomes  the  duty  of  the 
Judge  to  refuse  to  allow  any  of  the  ques- 
tions to  be  put  as  soon  as  the  witness 
claims  the  protection  of  the  statute. 

The  Judge  Ordinary  then  told  the  wit- 
ness that  she  was  not  bound  to  answer 
any  question  tending  to  shew  that  she 
had  committed  adultery. 

[The  witness  said  that  she  did  not  ob- 
ject to  give  evidence,  and  was  examined.] 

The  jury  found  that  Mr.  Hebblethwaite 
had  not  committed  the  alleged  adultery. 

The  decree  nisi  was  afterwards  made 
absolute. 


Attorney — James  Carter  Dalton, 


Digitized  by 


Google 


Vol.  89.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


17 


MiTBnroicuL.  1 

1869.  >     COHSTABLK  V.  C0N8TABLB. 

Nov.  3.     J 

Alimony  Pendenie  Lite — Wife's  petition 
— No  answer — Right  of  hushand  to  cross- 
examine  wUnesses  called  in  support  of  peti- 
tion— Practice. 

The  wife  filed  her  petition  for  alimony, 
pendente  Ute.  The  hushand  filed  no  answer 
thereto:  —  Held,  thai  he  was  not  entitled 
to  eross-examine  witnesses  called  in  support 
of  the  petition. 

The  wife  filed  her  petition  for  aUmonjr, 
pendente  Ute,  on  the  5ih  of  October,  1869. 
The  hnsband  filed  no  answer  to  such  pe- 
tdtian.  On  the  28th  October  the  petitioner 
gave  the  nsnal  notice  required  by  Rule 
89  (Rules  and  Regulations,  1866)  of  her 
intention  to  move  the  Court,  on  the  3rd 
of  November,  for  ft^moaj,  pendente  lite, 
and  to  call  witnesses  in  support  of  her 
petition. 

The  petitioner  presented  herself  as  a 
witness,  and  deposed  to  the  respondent's 
income,  as  set  forth  in  her  petitum. 

Bosanquet,  for  the  respondent,  claimed 
tlie  right  to  cross-examine  her. 

HM,  for  the  petitioner,  objected. — ^Not 
having  answered,  the  respondent  is  not 
entitled  to  be  heaid. 

[LOKD  Pkhzancb.  —  The  respondent 
might  have  stated  his  case  by  filing  an 
answer  on  oath,  but  not  having  done  so, 
he  cannot  now  be  heard.] 

Boaanquet  asked  that  tiie  case  might  be 
adjourned,  to  enable  the  respondent  to  file 
an  answer. 

[LoBD  Pknzikcs.  —  An  adjournment 
would  simply  entail  fiirther  expense.  He 
took  his  own  course  with  his  eyes  open, 
and  must  abide  the  consequences.! 

It  was  admitted  by  the  wife  that  befoi« 
instituting  her  suit  for  restitution  of  con- 
jugal  rights,  she  had  received,  under  an 
agreement  entered  into  with  her  husband, 
an  allowance  of  14e.  per  week. 

Lord  Penzance. — The  Court  is  unwil> 
ling  in  cases  of  this  kind  to  increase  the 
amoont  that  was  paid  by  mutual  consent. 
There  is  no  doubt  that  tiie  object  of  the 
suit  is  to  get  increased  alimony,  but  as 
iha  husband  has  not  thought  proper  to 

Hsw  Souas,  39.— Pbob.  ams  Hat. 


come  here  and  state  his  case  in  the  ordi- 
nary way,  the  Court  must  pay  some  at- 
tention to  the  evidence  of  the  wife. 

Alimony, pendenie  Ute,  at  the  rate 
of  16«.  per  week,  was  allotted, 

AttorneTS  —  Miller  &  Miller,  agents  for  John 
SocUlng,  Birmingham,  for  petitioner;  Balph 
Docker,  for  respondent. 


Pbobate.      ■) 

1869.  \ 

.6;  Dec.l4.J 


QBANT  V.   OBANT. 


Nov 

Will — Parol  evidence — Appointment  of 
Executor — "J  appoint  my  smd  nephew,  J. 
G.,  Exeoutor" — Wife's  nephew  resident  with 
Testator  and  Brother's  son  of  same  name. 

A  testator  appoitUed  his  "  said  nephew, 
Joseph  Orant,  executor  "  of  his  wiU.  Bis 
wife's  n^hew  of  that  name  had  resided  with 
him  for  mamy  years,  and  managed  his  busi- 
ness. There  was  also  living  a  nephew  (a 
brother's  son)  of  the  same  name.  Both 
claimed  probate  of  the  wUl: — ^Held,  that 
parol  evidence  was  admisaible  to  shew  the 
relaHon  and  circumstances  in  which  the  re- 
spective parties  stood  to  the  testator,  and  the 
sense  in  which  he  habitually  used  the  word 
"nephew,"  when  speaking  of  his  wife's 
nephew.  And  the  evidence  shewing  that  the 
wife's  nephew  was  the  person  meant,  pro- 
bate of  the  unU  was  decreed  to  him  accord- 
ingly. 

John  Chwnt,  late  of  Rugby,  in  the 
county  of  Warwick,  dealer  in  marine 
stores,  deceased,  died  on  the  22nd  of  Feb- 
ruary, 1868,  having  duly  executed  his  last 
will  and  testament,  with  a  codicil  thereto, 
dated  respectively  the  18th  February,  1868, 
and  21st  February,  1868.  After  bequeath- 
ing  certain  legacies  to  his  nieces,  the  will 
continued :  "  I  bequeath  to  my  nephew, 
Joseph  Grant,  the  sum  of  500Z.,  and  all 
the  stock  and  household  efiects  in  the 
house  where  I  now  live,  and  I  devise  to 
my  said  nephew,  Joseph  Grflnt^  his  heirs 
and  assigns,  the  said  house  and  premises 
where  I  now  live.  •  •  •  •  I  ap- 
point my  said  nephew,  Joseph  Grant, 
executor  of  this  my  wilL"  By  the  codicil 
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he  aJao  appointed  his  nephew,  James  Cbtuit 
(since  deceased),  executor  of  his  will. 

Joseph  Grant,  the  plaintiff,  a  nephew  of 
the  testator's  wife,  had  lived  with  him  for 
many  years,  and  assisted  hiTn  in  his  busi- 
ness. There  was  also  a  nephew  of  the 
same  name — Joseph  Grant — a  son  of  the 
testator's  brother.  Both  claimed  probate 
of  the  will.  The  case  now  came  before 
the  Court  on  petition ;  and  the  question 
was,  whether  parol  evidence  was  admis- 
sible to  shew  that  the  person  intended  by 
the  testator  was  his  wife's  nephew. 

JVeW  (^Dr.  Middleton  with  him)  for  the 
plaintiff. — The  word  "nephew"  has  not 
a  strict  signification.  It  is  derived  from 
nepos,  the  original  meaning  of  which  word 
is  a  descendajit.  In  the  translations  of 
the  Bible  a  brother  or  sister's  son  is  never 
called  "  nephew ; "  and  in  Shakespeare  the 
wife's  nephew  is  frequently  designated 
"nephew." 

[LoED  Penzance. — It  cannot  be  denied 
that  in  common  parlance  a  man's  wife's 
nephew  is  commonlycalled his  "nephew."] 

That  being  so,  the  word  is  equivocal, 
and  once  you  establish  that  it  is  equivocal, 
and  find  two  persons  each  coming  within 
the  designation,  parol  evidence  is  admis- 
sible to  explain  intention.  "Nephew" 
has  no  legal  signification ;  it  is  never  used 
in  the  L^acy  Duty  Office.  He  referred 
to  the  Epistle  to  the  Cohesions,  iv.  10  ;  the 
Book  of  Genesis  xziz.  13  ;  the  Book  of  Job 
zviii.  19  ;  the  Book  of  the  Prophet  Isaiah 
xiv.  22  ;  the  first  Epistle  to  Timothy  v.  4 ; 
Shakespeare,  "Richard  11.,"  "Richard 
in.,"  "  Mudi  ado  about  nothing ; "  fliowo- 
Mtis  on  the  Gonstruetion,  of  Wills;  WigramCs 
Extrinsic  Evidence,  Proposition  5 ;  and 
Miller  v.  Travers  (1). 

Dr.  Swabey  {Chapman  with  him)  for  the 
defendant : — The  word  "  nephew  "  has  a 
strict  and  primary  meaning.  It  is  re- 
stricted to  the  sons  of  a  brother  or  sister. 
There  is  therefore  no  ambiguity,  because 
when  we  come  to  deal  with  extnnsio  cir- 
cumstances we  find  only  one  person  an- 
swering the  description.  The  law  recog- 
nises the  strongest  possible  difference  be- 
tween relationship  by  affinity  and  consan- 
guinity, hence  the  rule  in  the  Legacy  Duly 

(1)  8  Bi&g.  244. 


Office.  The  words  in  the  will,  in  their 
strict  and  primary  sense,  are  sensible  to 
extrinsic  circumstances,  and  parol  evi- 
dence is  therefore  inadmissible.  He  re- 
ferred to  Johnson's,  Edehardsoti's,  and  Web- 
ster's Dictionaries ;  Blackstone's  Table  of 
Consanguinity  ;  Wigrwm's  Extritme  Evi- 
dence ;  Propositions  1,  2,  &S;  MMer  v. 
Tracers  (1) ;  Smithv.  Lidiard  (2) ;  James 
V.  Smith  (3). 

Field  in  r^ly,   re£»red  to  Adney  v. 
Greatre»  (4). 

Cwr.  ado.  vuU. 

Judgment  was  delivered,  on  Dec.  14, 
as  follows : — 

Lord  Penzance. — ^The  question  in  this 
case   is    the  proper    construction    of  a 
will.  The  facte  to  be  found  in  the  affidavits 
make  the  testator's  real  meaning  abun- 
dantly clear.     The  question  is,  how  &r 
and  to  what  extent  these  &cto  can  be  pro- 
perly used  by  the  Court  to  aid  in  constru- 
ing the  will.     The  words  to  be  construed 
are,  "  I  appoint  my  said  nephew,  Joseph 
Grant,  executor,"  ao.    In  the  former  pttrt 
of  the  will,  "my  nephew,  Joseph  Grant," 
is  named  as  a  legatee.    To  construe  this 
provision  and  apply  it  to  the  proper  in- 
dividual some   evidence  is  necessary  to 
ascertain    whether    the  testator    had   a 
nephew  named  Joseph  Grant.     It  turns 
out  that  there  was  living  at  the  date  of 
the  will  a  son  oi  the  testator's  brother, 
whose  name  was  Joseph  Grant.     It  fur- 
ther appears  that  there  was  idao  living 
another  Joseph  Grant,  who  was  a  nephew 
of  the  testator's  wife,  and  consequently, 
in  ordinary  parlance,  a  "  nephew  "  of  the 
testator.    If  the  word  "  nephew  "  can  be 
properly  construed  by  the  Court  to  include 
his  wi&'s  nephew,  so  that  there  are  two 
persons  to  either  of  whom  the  words  of 
description  might  be   applied,  it  is  not 
denied  th9.t  some  fiirther  parol  evidraioe 
would  be  admissible  to  ascertain  which  pf 
the  two  the  testator  meant,  and  it  is  clear 
that  if  this  field  of  inquiry  is  onoe  entered 
upon,  the  facts  will  abundantly  shew  that 
his  wife's  nephew,  who  lived  with  him, 
and  not  his  own  nephew,  with  whom  he 


(2)  3  Kay  &  J.,  262. 
(8)l4r 


I  Sim.  214. 
(4)  88  Law  J.  Rep.  (n.8.)  Chane.  414. 
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had  no  intiinacj,  was  the  person  in. 
tended.  Bnt  here  it  is  contended  that  the 
word  "  nephew  "  cannot  poesiblj  be  con- 
stmed  to  include  the  nephew  of  the 
testator's  wife.  It  is  said  that  the  Court 
is  bound  by  the  primary  signification  of 
words  osed  in  a  will,  and  that  nothing 
bat  the  ptimaiy  signification  in  its  strictest 
sense  can  be  resorted  to,  unless  that  signi' 
fication  would  produce  some  absurdity  or 
render  the  meaning  insensible.  A  pro- 
position  of  this  kind  is,  no  doubt,  to  be 
found  in  Sir  James  Wigram's  book ;  but  a 
great  deal  turns  upon  the  question  what 
is  meant  by  the  expression  "prinuuT 
signification."  It  will  not  do  to  carry  it 
too  &r.  When  a  man  makes  his  will,  it 
is  fiur  to  presume  that  ho  usee  ordinary 
famgnage  m  its  ordinary  sense,  and  if  the 
origuial  signification  of  a  word  is  scru< 
poknisly  fi>llowed  in  all  cases,  to  the  ex- 
clusion of  that  which  by  the  common  con- 
sent and  use  of  mankind  it  has  in  process 
of  time  acquired,  the  Court  would  be 
carried  in  some  cases  a  long  way  &om 
the  testator's  intention  in  the  endeayonr 
strictly  to  follow  it. 

Fnrtfaormore,  the  use  and  custom  of  par- 
tieabnr  counties  and  places  affix  to  certain 
words  and  terms  particular  meanings. 
Evidence  of  such  meanings  has  always 
been  permitted  in  the  construction  of 
written  contracts,  and  why  not  in  ih&t  of 
a  will  ?  Thus,  in  the  case  of  Biehardson  v. 
Wat«<m  (5),  the  testator  had  devised  "  the 
dose  in  the  occupation  of  Watson."  Wat- 
son oeoupied  two  closes.  It  was  con- 
tended that  the  word  "  close,"  though 
primarily  and  strictly  applicable  to  an 
endostire  or  field,  was  popularly  applied 
to  a  fSarm ;  and  Lord  Wensleydale,  a  great 
aatiiorHy  on  niceties  of  construction,  said : 
— "  No  doubt  evidence  might  be  given  to 
shew  that  Watson  occupied  two  closes,  and, 
generally  speaking,  evidence  might  be 
g^ven  to  shew  that  the  testator  used  the 
word  '  close '  in  the  sense  which  it  bore 
in  the  county  whet«  the  property  was 
situate  as  denoting  a  farm."  Now,  if  the 
popular  use  of  a  word  in  a  particular  lo- 
caUty  may  be  proved  and  accepted,  why 
is  the  popular  use  of  the  word  all  over 
the  connty  to  be  rejected  ? 

(S)  4  B.  jc  Ad.,  p.  799. 


Another  thin^  has  to  be  considered 
when  the  Court  u  dealing  with  a  personal 
description.  It  mav  be  that  the  testator 
has  been  in  the  habit  of  applying  a  par- 
ticular designation  to  an  individual.  And 
if  the  evidence  may  be  referred  to,  it  is 
plain  in  this  case  that  the  testator  did 
constantly  use  the  word  "nephew"  to 
designate  his  wife's  nephew.  If  this  de- 
signation, then,  so  used  is  not  at  variance 
with  its  ordinary  and  popular  meaning,  it 
seems  unreasonable  to  reject  it  wholly  in 
&vour  of  some  primary  meaning  which 
excludes  that  individual.  The  strength 
of  such  evidence  ought,  no  doubt,  to  de- 
termine whether  the  Court  can  act  upon 
it  or  not  in  each  particular  case,  but  what 
I  am  now  considering  is,  not  its  efiect, 
bnt  its  admissibility.  It  may  be  that  the 
word  "nephew,"  when  used  as  the  de- 
scription  of  a  class  who  are  to  take  bene- 
fit under  a  will,  must  be  construed  to  in- 
clude only  the  sons  of  brothers  or  sisters 
of  the  testator,  and  in  James  v.  Smith  (3) 
it  appears  to  have  been  so  construed.  But 
this  does  not  appear  to  me  to  preclude  a 
wider  signification  being  attached  to  the 
word  when  used  as  an  additional  descrip- 
tion of  a  person  specified  by  name,  to  , 
whom  the  word  is  in  an  ordinary  and 
popular  sense  applicable.  Upon  the  whole, 
then,  I  am  of  opinion  that  so  much  of  the 
evidence  as  shews  the  relations  and  cir- 
cumstances in  which  the  respective  parties 
stood  to  the  testator,  and  the  sense  iu 
which  he  habitually  used  the  word 
"nephew"  when  referring  to  Joseph 
Crant,  his  wife's  nephew,  is  admissible  in 
placing  the  Court  in  the  position  of  the 
testator,  and  thus  enabling  it  to  under- 
stand the  meaning  of  his  language.  And 
the  Court  construes  the  appointment  of 
executor  to'  have  been  intended  to  apply 
to  Joseph  Ghunt,  the  nephew  of  the  tes- 
tator's wife,  and  decrees  probate  to  him 
accordingly. 

Proctors — Shephard  &    Skipvrith,  agents   for  F. 

Fuller  (attorney),  Rugby. 
Attorneys— F.  T.  Dubois,  agent  for  W.  CovdoU, 

Jan.,  Hinckley,  for  defendant. 
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the  goods  of  fbaseb. 


Probate — Paper  sinvply  revoking  a  WiU 
—1^2  Vict.  c.  26.  «.  20. 

An  instrument  which  disposes  of  no  pro- 
perty, but  simply  declares  an  intention  to 
revoke  a  previous  wiU  is  not  a  will  or  codieU, 
amd  is  therefore  not  entitled  to  probate. 

Thomas  Fraser  dnlv  executed  his  will 
in  1866.  Before  his  death  in  1869,  -while 
•  temporarily  residing  in  Florence,  he  duly 
executed,  in  accordance  with  the  Wills 
Act,  the  following  memorandnm  of  cancel- 
lation, which  was  written  at  the  foot  of 
the  last  sheet  of  the  will : — 

"  Florence,  October  19th,  1869. 

"  This  will  was  cancelled  this  day,  in 
the  presence  of  Dr.  Roderick  Fraser,  phy- 
sician, Florence,  and  Margaret  RUey, 
nnrse,  who  witnessed  the  signature  of 
Thomas  Fraser,  Esq.,  both  being  present, 
and  signed  it  as  witnesses. 

"  Thomas  Fraser. 

"  Rodk.  Fraser,  M.D. 

"  Margaret  x  Riley,  nurse, 
her  mark." 

Dr.  Tristram  moved  for  a  grant  of  ad- 
ministration to  the  widow  of  the  deceased, 
with  the  paper  writiM  dated  October 
19th,  1869,  annexed.  He  cited  the  cases 
of  In  the  goods  of  Hiclcs  (1),  and  In  the 
goods  of  Hvhbard  (2). 

Lord  Pkneance. — I  think  this  case  goes 
further  than  the  preyious  cases.  I  nad 
serious  doubts  in  In  the  goods  of  Hicks  (1), 
where  there  were  words  declaring  an  in- 
testacy, but  ultimately  I  was  induced  to 
grant  probate.  In  this  case  what  the 
Court  has  got  before  it  is  nothing  but  a 
paper  stating  that  the  deceased  revoked  a 
former  will.  The  20th  section  of  the 
Wills  Act  enacts  "  that  no  will  or  codicil, 
or  any  part  thereof,  shall  be  revoked 
otherwise  than  as  aforesaid,  or  by  another 
will  or  codicil  executed  in  manner  herein- 
before required,  or  by  some  writing  de- 

(1)  88  Law  J.  Rep.  (h.s.)  Prob.  &  M.  66 ;  s.  c. 
Law  Rop.  1  Prob.  &  D.  683. 

(2)  33  Law  J.  Hep.  (ir.s.)  Prob.  &  D.  27 ;  s.  c. 
Law  Rep.  1  Prob.  &  M .  S3. 


Glaring  an  intention  to  leroke  the  same, 
and  executed  in  the  manner  in  which  a 
will  is  hereinbefore  required  to  be  exe- 
cuted, or  by  the  burning,"  &c.  The 
statute  draws  a  distinction  between  wills 
and  codicils  and  "  some  writing."  I  am 
clearly  of  opinion  that  (Jiis  is  some  writing 
declaring  an  intention  to  revoke  a  previous 
will,  and  being  only  a  writing  of  tliat 
character,  it  cannot  be  called  a  will :  it 
disposes  of  nothing ;  it  throws  no  light  on 
the  testamentary  intentions  of  the  debased ; 
it  does  not  declare  on  intestacy ;  it  simply 
revokes  one  particniar  paper.  The  appli- 
cation, therefore,  must  be  refused. 

Proctora — Relder  &  Sumner. 


Pbobats.    I  B&T80N  V.  PIBTOK  AHD 

1869.        \  PAOX 

Dec.  21.    J         (JOHNBON  INTEBTBinXQ). 

Practice — Costs  of  heir-at-law  interven- 
ing— Costs  of  issues  found  distribiUively. 

An  Jieir-at-law,  who  intervenes  in  a  sttU 
amd  opposes  a  will,  is  entitled  to  costs  if  tlie 
v>m  is  pronounced  against. 

When  issues  are  found  distributively,  the 
party  condemned  in.  costs  is  not  liable  for 
the  costs  of  the  issues  found  in  hitfanottr, 
if  they  are  separable  from  the  other  ootts. 

The  defendants  propounded  the  will  of 
C.  Johnson  who  died  in  1868,  leaving  a 
will  made  in  1867,  by  which,  after  be- 
queathing some  small  annuities  to  his 
nieces,  he  left  the  residue  of  his  property, 
which  was  principally  realty,  of  the  value 
of  about  12,0002.,  to  the  defendants,  and 
appointed  them  executors.  The  plaintifi^ 
as  one  of  the  next-of-kin,  opposed  the 
will,  and  pleaded  incapacity,  undue  in- 
fluence, fraud,  and  that  the  deceased  did 
not  know  and  approve  of  the  contents  of 
the  wiU.  The  heir-at-law,  an  infant,  bad 
not  been  cited  to  see  proceedings,  bat 
had  obtained  leave  to  intervene,  and  gave 
notice  that  he  intended  only  to  cross-ex- 
amine the  witnesses  called  by  the  defen- 
dants. The  issues  were  tried  before  the 
Court  by  a  special  jury,  in  December, 
1869.  The  jury  found  the  issues  of  in- 
capacity, aad  that  the  testator  did  not  know- 
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aad  approve  of  the  contents  of  the  will, 
in  iayoor  of  the  plaintifi^  and  the  ot^er 
issues  in  &Toiir  of  the  defendants ;  and 
ihe  Court  pronounced  {gainst  the  will 
and  ocmdemned  the  defendants  in  the 
costs  of  the  plaintiS*  and  the  heir-at-law, 
giving  the  defendants  leave  to  move  on 
the  question  of  costs. 

Ba^ord,  for  the  defendants,  moved 
sccordin^lj. — First,  The  defendants  ought 
not  to  be  condemned  in  the  costs  of  the 
two  issues  of  undue  influence  and  fraud 
which  were  found  for  them. 

[LoED  Pknzancb. — How  can  you  draw 
a  distinction  between  the  evidence  as  di- 
rected to  di£ferent  issues  P  The  evidence 
went  to  all  the  issues.] 

Much  evidence  was  directed  specially  to 
proof  of  the  two  issues  which  were  found 
for  the  defendants.  Secondly,  The  defen- 
dants ought  not  to  be  condemned  in  the 
costs  of  the  heir-at-law,  as  he  intervened 
voluntarily ;  the  defendants  opposed  his 
intervention.  As  he  gave  notice  that  he 
only  intended  to  cross-examine  the  wit- 
nesses, the  defendants  could  not  have 
recov^«d  costs  from  him  if  he  had  faUed. 
The  effect  of  his  intervention  was  ma- 
terially to  prolong  the  trial  and  increase 
the  coetB. 

Searle,  for  the  heir-at-law,  was  not 
called  upon  to  argue. 

LoBD  Pehzance. — As  to  the  first  point, 
if  there  were  any  substantial  part  of  the 
evidence  given  with  respeict  to  the  pleas 
of  undue  influence  and  fraud  which  dif- 
fered from  the  rest  of  the  evidence,  the 
executors  ought  not  to  be  cast  in  Ihe  costs 
of  it,  but  applying  all  the  &cts  to  the 
issues  as  they  stood,  I  should  say  that 
the  whole  evidence  applied  to  all  the 
issues,  and  that  no  part  was  separable 
from  the  rest.  As  to  the  heir-at-law,  I 
think  it  is  not  a  fair  view  of  his  position 
to  say  that  he  has  increased  these  costs. 
The  defendants  did  not  seek  to  bind  him, 
and  he  was  not  therefore  bound  to  have 
come  in  at  the  trial.  He  might  have  stood 
aside  and  have  said,  I  will  let  you  take 
your  verdict  as  to  the  personalty,  and  at 
the  proper  time  I  will  come  in  and  bring 
my  action  on  the  realty,  so  that  the  whole 
case,  as  regards  the  realty,  would  have 
had  to  be  gone  through  again,  and  the 


defendants  would  have  had  to  pay  the 
costs  of  both  proceedings.  Ijb  seems  to 
me  that  it  would  be  setting  a  bad  example 
if  this  Court  were  to  say  to  an  heir^ftt-law : 
If  you  choose  to  come  in  and  litigate  the 
realty  at  the  same  time  as  the  personalty 
and  so  make  it  one  and  therefore  a  less 
expensive  proceeding,  yon  shall  not  have 
your  costs,  but  you  shall  have  them  if  you 
stand  aside  and  make  the  executors  go 
over  the  same  ground  again.  It  seems  to 
me  that  the  heir-at-law  has  done  that 
which  is  most  desirable  in  the  interests  of 
the  defendants.  He  has  carried  on  the 
contest  with  them  in  much  the  least  ex- 
pensive way.  The  order,  therefore,  must 
be  confirmed,  condemning  the  executors 
in  the  costs  of  the  suit  with  the  costs  of 
this  motion. 


Attorney — ^T.  Sismey,  for  plaintiff. 
Proctora — W.  6.  Jeoningv,  for  defendants ;  E.  W. 
Crosse,  for  intervener. 


MONUL.    "j 

69,         } 
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PAEKmSON  V.  PABKIKSON. 


Hatrimonial. 
1869, 
Dec. 

Amendment — Wife's  petition  —  Failure 
to  prove  desertion — Petition  allowed  to  be 
amended  by  addition  of  charge  of  cruelty. 

On  the  hearing  of  her  petition  for  disso- 
lution of  marriage,  the  wife  proved  the 
adidtery  of  the  husband,  but  failed  to  esta- 
blish the  charge  of  desertion : — The  Court 
allowed  her  subsequently  to  amend  her  peti- 
tion by  adding  a  charge  of  cruelty,  but  inti- 
mated that  strict  proof  would  be  required  to 
support  it. 

This  was  a  petition  by  the  wife  for  a  dis- 
solution of  her  marriage  by  reason  of  her 
husband's  adultery  and  desertion.  At  the 
hearing,  which  took  place  before  the 
Judge  Ordinary,  on  November  17th,  sho 
failed  to  establish  the  charge  of  desertion, 
and  the  case  was  adjourned  (Vide  ante, 
p.  14),  in  order  that  she  might  be  con- 
sulted as  to  whether  she  would  apply  for 
a  decree  of  judicial  separation,  to  which 
she  was  entitled  on  the  ground  of  the  re- 
spondent's adultery. 

Dr.  Swabey,  on  her  behalf,  now  moved 
the  Court  to  allow  her  to  amend  her  pcti- 
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tion  by  adding  a  charge  of  cnielty.  In 
support:  of  the  appUcation  he  relied  on 
affidavits  which  were  filed,  and  irom  which 
it  appeared  that  in  September  last  the 
petitioner  was,  for  the  first  time,  informed 
that  a  complaint  from  which  she  had  snf- 
fered  for  the  greater  portion  of  her  mar- 
ried life,  and  from  which  she  still  suffered, 
waa  syphilis,  and  that  she  was  ignorant 
that  the  wilfxil  communication  of  such  a 
complaint  by  her  husband  constituted 
legal  cruelty  until  November  last,  when, 
being  in  Court,  awaiting  the  hearing  of 
her  own  petition,  she  heard  it  so  laid  down 
in  another  case.  On  the  following  day 
she  mentioned  the  facts  to  her  solicitor. 

The  Court  allowed  the  petition  to  be 
amended  by  adding  a  charge  of  cruelty, 
but  intimated  that  strict  proof  would  be 
required  to  support  it  at  the  hearing. 

Attorneys — Chapman,  Clarke  tc  Turner,  for  peti- 
tioner ;  Lewis  &  Lewis,  for  respondent. 


PbOBATB."!  TICHBORNB  V.   TICHBORNE. 

1870.    >  J»  the  goods  of  dame  hemeiette 
Jan.  25.  J  pelicitI  tichboenb. 

Administrator  pendente  liU  acting  under 
ord^r  of  Court  of  Chancery — Interference  of 
Court  of  Probate— 20  ^  21  Yvet.  e.  77.  a.  70. 

An  administrator  pendente  lite,  acting 
under  an  order  of  the  Court  of  Chancery, 
which  directed  the  personal  estate  of  the  intes- 
tate to  he  applied  inpayment  of  her  debts  and 
funeral  expenses  in  a  due  course  of  adminis- 
tration, advertised  for  sale  the  unrealised 
portions  of  the  estate,  consisting  chiefly  of 
personal  ornaments  and  family  relics.  The 
estate,  exclusive  of  such  articles  a/nd  things, 
was  ineuffieient  to  meet  the  debts  proved  and 
dmmed,  but  the  plaintiff,  in  order  to  pre- 
vent the  sale,  was  willing  to  deposit  in  the 
Registry  a  sum,  suffioient  to  cover  the  defi- 
ciency:— The  Court,  though  deeming  the  offer 
of  the  plaintiff  a  reasonable  one,  declined 
to  restrain  the  administrator  from  proceeding 
with  the  sale,  and  intimated  that  as  a  nde 
it  would  not  interfere  with  an  ad/ministrator 
acting  under  an  order  of  the  Court  of 
Chaneery. 

This  was  an  administration  suit  in  which 
the  plaintifi"  and  defendant  contested  the 


right  to  a  grant  of  administAtion  to  the 
personal  estate  and  effects  of  Dame  Hemi. 
ette  Felicity  Tichbome,  deceased. 

In  a  suit  pending  between  the  rame 
parties  in  the  Court  of  Chanceiy,  Mr. 
Richard  Humphreys  was  appointed  re- 
ceiver of  the  personal  estate  of  the  deceased, 
and  on  the  29th  of  June,  1869,  he  was  also 
appointed  administrator  pendente  Ute  by 
the  Court  of  Probate  (vide  38  Law  J.  Bep. 
(n.s.)  Prob.  &  M.  55,  70).  An  adminis- 
tration suit  was  subsequently  instituted  in 
the  Court  of  Chancery,  and  in  such  suit 
Stuart,  V.C,  on  the  26th  of  July,  1869, 
made  an  order  directing  the  usual  accounts 
to  be  taken,  and  "that  the  intestate's 
personal  estate  be  applied  in  payment  of 
her  debts  and  fiineral  expenses  in  a  due 
course  of  administration. ' '  Itwas  found,  on 
the  account  being  taken,  that  the  debts  of 
the  deceased  amounted  to  1,2552. 17s.  lOd., 
and  the  assets,  exclusive  of  certain  plate, 
jewellery,  linen  and  books,  to  1,034/.  3».7rf. 
The  assets  being  insufficient  to  meet  the 
claims  against  the  estate,  the  adminis- 
trator, with  the  sanction  of  the  chief 
clerk  of  the  Vice  Chancellor,  to  whom  the 
matter  had  been  referred,  advertised  a  sale 
of  the  plate,  Sec.,  above  mentioned,  being 
the  unrealised  portions  of  the  estate. 

Dr.  Tristram,,  for  the  plaintifi',  now 
moved  the  Court  to  restrain  the  adminis- 
trator pendente  lite,  from  proceeding  with 
the  sale  until  further  order.  It  was  true 
he  was  clothed  with  the  general  powers  of 
an  administrator,  but  he  was  subject  to 
the  immediate  control  of  the  Court,  and 
should  act  under  its  directions  (20  &  21 
Vict.  c.  77.  8.  70).  The  articles  advertised 
for  sale  were  personal  ornaments  and  family 
relics,  and  the  plaintiff  was  willing  to  de- 
posit in  the  Registry  the  snm  of  300?.  to 
meet  the  alleged  deficiency  in  the  assets. 

The  Solicitor  General  (^Sir  J.  D.  Coleridge) 
(Bayford  with  him),  for  the  administrator, 
opp^ed  the  motion.  To  grant  it  would 
bring  the  Court  into  coiSict  with  the 
Court  of  Chancery.  Further,  the  estate 
was  insolvent  and  the  sooner  it  was  realised 
the  better. 

Bridge,  for  the  creditors,  also  opposed 
the  motion. 

Dr.  Tristram,  in  reply. — ^The  plaintiff 
cannot  interfere  in  the  administration  suit 
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in  tiie  Conxi  of  Chanoerj.  He  istberefore 
compelled  to  applj  to  the  Conrt  of  Probate 
to  exercise  its  powers  in  controlling  the 
administrator  pendente  Ute. 

Lord  Penzance. — There  is  no  doubt  that 
the  Court  can  control  the  proceedings  of 
an  administrator  pendente  lite.  But  in  this 
particular  case  it  happens  that  the  rela- 
tions of  the  deceased  are  squabbling  as  to 
who  is  entitled  to  the  administration,  that 
the  creditors  of  the  deceased  are  meanwhile 
unpaid,  that  an  administration  suit  has 
been  in  consequence  instituted  in  the  Court 
of  Chancery,  and  that  it  is  in  obedience 
to  an  order  made  in  that  suit  that  the  ad- 
ministrator is  now  acting.  I  do  not  think, 
under  those  circnmstances,  that  it  would 
be  right  I  should  interfere  with  him.  On 
the  other  hand,  I  think  the  proposal  made 
bj  the  plaintiff  is  a  very  reasonable  one, 
and  I  cannot  imagine  that  the  forms  of 
the  Conrt  of  Chancery  will  prevent  him 
from  applying  to  it,  and  having  the  sale 
prevented.  But  in  matters  of  this  kind  it 
18  important  that  I  should  adhere  to  some 
princ^>le,  and  that  principle  I  think  should 
be  this — not  to  interfere  with  the  adminis- 
trator when  there  is  an  administration  suit 
pending  in  the  Conrt  of  Chancery,  and 
when  the  administrator  is  acting  under 
an  order  made  by  the  Conrt  of  Siancery 
in  such  suit.  I  must  therefore  refuse  this 
^plication. 

Motion    reeded    with    cotU    of 

administrator,  btit  not  costs  of 

creditors. 


AttomsTi — Witlter&  Moojen,forplai]itiff;  Bobin- 
■on  &  Qean  for  •dministnttor. 


HATsntoxLU.  1 

1870.  \         TATLOB  V.  TATLOB  AND 

Feb.  1.        J  WOITBBS. 

IHstoluUon  of  Marriage — Practice — Ap- 
fUeaiion  of  Damage*. 

In  a  tuU  by  a  husband  for  dissolution  cf 
marriage,  the  Court  refused  to  order  any 
part  of  the  damages  assessed  to  be  settled  on 
the  wife,  but  directed  them  to  be  applied, 
first,  to  the  payment  of  such  part  of  the 
petitioner's  costs  as  he  should  not  recover 


from  the  co-respondent,  and  subject  thereto, 
to  be  settled  upon  the  issue  of  the  marriage. 

This  was  a  petition  by  a  husband  for 
dissolution  of  marriage,  claiming  damages. 
The  damages  had  been  assessed  by  a  jury 
at  1502.,  and  a  decree  nisi  had  been  pro- 
nounced, the  co-respondent  being  con- 
demned in  costs. 

Inderunck  now  moved  the  Court  to 
make  the  decree  absolute,  and  to  order 
that  the  damages  should  be  applied  to  the 
payment  of  such  of  the  petitioner's  costs 
as  should  not  be  recovered  from  the  co- 
respondent. 

Otumingham,  for  the  respondent,  asked 
the  Court  to  order  that  the  damages 
should  be  settled  upon  the  respondent  and 
a  child,  the  only  issue  of  the  marriage.  A 
legacy  of  1001.,  which  had  been  left  to  the 
wife,  had  been  applied  in  purchasing  fur- 
niture, which  was  now  in  the  possession 
of  the  petitioner.  He  cited  Keats  v. 
Keats  (1),  Latham  v.  Latham  (2),  Narra- 
cott  V.  Narracott  (8).  He  also  aeked  the 
Conrt  to  order  that  the  respondent  should 
have  the  custody  of  the  child. 

LoBD  Penzance. — Each  case  must  de- 
pend on  its  own  circnmstances.  The 
Court  has  to  deal  with  the  sum  of  1502. 
awarded  as  damages.  The  first  duty  of 
the  Court  is  to  see  that  the  petitioner 
gets  his  costs.  That  sum  will  therefore 
be  first  applied  to  the  payment  of  the 
petitioner's  costs,  as  between  attorney 
and  client,  or  at  least  so  much  of  them  as 
he  fails  to  obtain  from  the  co-respondent. 
With  regard  to  the  remainder,  which  may 
amount  to  1002.,  all  that  the  Court  can  do 
is  to  order  it  to  be  settled  upon  the  child. 
The  wife  has  no  claim  to  any  part  of  the 
damages.  As  to  the  mon^  the  wife 
brought  into  the  common  stock,  the  Conrt 
cannot  travel  back  into  that  matter.  The 
husband  most  have  the  custody  of  the 
child,  the  respondent  being  allowed  to  see 
it  once  a  month. 


Attorneys — J.  McDiarmid,  for  petitioner ;  T. 
Lade,  for  respondent. 


N. 


(1)  28  Law  J.  Bep.  (m.8.)  Prob.  &  M.  HT. 

(2)  80  Law  J.  Hep.  (w.s.)  Prob.  &  M.  163. 

(3)  33  Lav  J.  Hep.  (ic.8.)  Ftob.  &  H.  132. 
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In  the  good*  of  Dvaaas. 


WtU — Attestation — Name  of  Witness 
written  by  another — 1  Viet.  e.  26. 

An  attesting  vntness  must  himself  tub- 
Seribe  the  will. 

It  is  not  essential  thai  a  witness  should 
sign  his  men  name,  provided  it  is  dear  that 
his  svhscription  is  intended  as  an  act  of 
attestation. 

The  name  of  A.,  an  attesting  witness  to  a 
will,  was  at  his  request  subscribed  by  B., 
who  was  present  at  the  execution : — ^Held, 
that  as  A.  had  not  subscribed,  and  B.'s  sub- 
scription was  not  intended  as  an  act  of  attes- 
tation, the  win  teas  not  duly  executed. 

Edward  Dnggins  died  in  1867.  On 
the  20th  of  October,  1860,  he  made  a 
will  and  signed  it  in  the  presence  of 
William  Williams  and  William  Edwards, 
-whose  names  appeared  on  the  will  as 
attesting  witnesses.  W.  Williams  duly 
Bubscribed  the  will,  bnt  the  name  of  W. 
Edwards  was,  at  his  reqnest,  written  by 
his  wife,  Susannah  Edwards,  who  was 
present  at  the  execution  of  the  wilL 

Oharles  moved  the  Court  for  probate. 
Under  the  circumstanoes  the  subscription 
of  the  name  of  W.  Edwards  by  his  wife, 
m^  be  taken  as  hia  subscription. 

[LoED  Penzancb. — In  the  goods  of  Cope 
(1)  is  an  authority  directly  in  point  against 
you.  The  onlydistinction  betweenthat  and 
the  present  case  is  that  in  the  former  the 
name  of  the  attesting  witness  was  written 
by  another  person,  at  the  request  of  the 
testatrix,  whilst  in  this  case  it  was  written 
at  the  request  of  the  witness.] 

Then  it  is  submitted  that  Susannah 
Edwards  may  be  considered  an  attesting 
and  subscribing  witness.  It  is  not  neces- 
sary that  a  witness  should  sign  his  own 
name,  provided  he  signs  with  the  intention 
of  attesting  the  will — In  the  goods  of  Oliver 
(2).  The  case  otPryor  v.  Pryor  (3)  is  at 
first  sight  against  this  contention,  but  it  is 
distinguishable  £rom  the  present  case  by 


1)  2  Robert  336. 
"  2Spiiiks67. 

29  Law  J.  Bop.  (mj.)  Prob.  tt  JUL  lU, 


the  £act  that  there  the  person  whose  name 
was  signed  was  not  present  at  the  time. 

Lord  Penzancb. — I  think  that  this  ap> 
plication  cannot  be  granted.  The  will  is 
signed  by  the  testator,  in  the  presence  of 
two  witnesses,  and  so  &r  the  statute  no 
doubt  is  satisfied.  But  the  statute  also 
requires  that  the  witnesses  shall  attest 
and  subscribe  the  will.  One  of  the  attest- 
ing witnesses,  William  Williams,  did  so 
attest  and  subscribe  the  will,  but  Edwards 
did  not  subscribe — he  did  not  write  his 
name,  nor  put  his  mark  on  the  will,  nor 
did  he  in  fitict  touch  it.  Upon  the  autho- 
rity  of  the  case  I  have  quoted,  I  am  of 
opmion  that  some  other  person  writing 
the  name  of  a  witness  is  not  sufficient  to 
satisfy  the  words  of  the  statute.  The  Hune 
section,  which  provides  that  a  testator 
shall  subscribe  the  will  at  the  foot  or  end 
thereof,  goes  on  to  say  that  it  shall  be 
done  by  the  testator  or  by  some  other 
person  m  his  presence  and  by  his  direction. 
Provision  is  made  for  some  one  else  writ- 
ing the  name  of  the  testator,  but  no  such 
provision  is  made  with  regard  to  the 
attesting  witnesses.  I  think,  therefore, 
the  will  has  not  been  attested  by  Williun 
Edwards.  Then  it  is  suggested  that  the 
attesting  witness  is  not  WiUiam  Edwards, 
but  Su^umah  Edwards.  To  make  tliat 
out  it  would  be  necessary  to  shew  that 
the  signature  of  WiUiam  Edwards  was 
either  the  signature  of  Mrs.  Edwaxds,  or 
that,  if  it  were  not,  she  subscribed  it  as  her 
sigtuture,  with  the  intention  of  attesting 
the  will.  There  have  been  cases  in  which 
a  witness  has  inadvertently  signed  the 
name  of  another  person  instead  of  his  own, 
and  the  wiU  has  been  held  to  have  been 
duly  subscribed.  In  such  cases,  when  the 
Court  is  satisfied  that  this  has  been  done 
inadvertently,  it  would  not  be  right  to  hold 
that  the  witness  had  failed  to  attest  the 
will.  But  that  is  very  different  from 
holding  that  a  person,  who  never  intended 
to  sign  the  will  as  an  attesting  witness, 
did  so  because  she  has  written  the  name 
of  another  person.  I  am  bound,  therefore, 
to  reject  this  application. 

Attorney — Johnson  &  Weathenlls,  agents  for  W. 
P.  Williams,  Newport. 
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1870.     >  In  the  goods  of  john  sataoe. 
Feb.  15.  J 

Prcbate — GodieU — WiU  not  forthcoming 
—1  Via.  e.  26.  s.  20, 

The  tedaioT  made  a  codtoU  to  his  will 
cmd  gave  U  to  his  son  to  keep.  On  his  death 
the  mU  was  not  forthcoming : — Held,  that 
the  eodieU  not  having  been  revoked  hy  any 
of  the  modes  indicated  in  the  statute,  it  was 
eniiUed  to  he  admitted  to  proof. 

Black  T.  Jobling  (1)  affirmed. 

John  Savage,  late  of  Beaufort  Bnild- 
ings,  Bath,  in  the  coontj  of  Somerset, 
gentleman,  deceased,  died  on  the  9th  of 
Jannaiy,  1870.  There  was  reason  to  be- 
lieve that  he  had  made  a  will,  but  the  only 
executed  testamentary  paper  found  after 
luB  death  was  a  codicil,  which  ran  as  fol- 
lows:— 

"This  is  a  codicil  to  my  will.  After  the 
death  of  my  dear  wife,  save  and  except 
the  Colly  estate,  containing  800  acres  more 
or  less,  I  give  all  the  land  1  have  in  the 
parish  of  Tetbury  to  my  son  William  ab- 
Bohtely,  and  I  also  give  to  my  son  William 
the  V«de  of  Neath  Debenture  Stock,  value 
1,OOOZ.,  to  cover  the  bond  1  have  given  to 
Robert  Holdsworth  and  Francis  Savage, 
my  son,  as  trustees  of  his  marriage  settle- 
ment, for  securing  the  sum  of  600{.  and 
interest.  Witness  my  hand  this  2nd  day 
of  August,  1869,  at  Mappowder,  Dorset- 
shire. 

It  iqipeared  from  the  affidavits  that  the 
testator  was  on  a  visit  with  his  son,  the 
Rev.  WiUiam  Savage,  at  Mappowder,  in 
August,  1869,  and  that  on  or  abont  the 
2nd  of  that  montn  he  handed  to  his  son  an 
envelope,  saying,  "  There,  you  keep  it." 
The  envelope  was  opened  on  his  death,  and 
was  found  to  contain  the  codicil.  It  tar- 
ther  iqypeared  that  in  December,  1869,  he 
shewed  his  son,  Francis  Savage,  a  rough 
draft  of  a  will  which  was  found  unexecu- 
ted among  his  mpers,  and  that  when  asked 
by  his  son,  "  What  have  you  done  with 
tiie  original  will?"  he  replied,  "To  tell 
you  the  truth,  I  have  burned  it." 

Pritehard  moved  the  Court  to  grant  ad- 

(1)  88  Law  J.  Eep.  (k.s.)  Prob.  &  M.  74;  s.  c. 
Uw  Bep.  1  P.  &  D.  686. 
New  Sum,  39. — Pbod.  amd  U^t. 


ministration,  with  the  codicil  annexed,  to 
Francis  Savage,  one  of  the  natural  and 
lawful  children,  and  one  of  the  next  of  kin 
of  the  deceased. — The  codicil  not  having 
been  revoked  in  any  of  the  modes  indica- 
ted by  the  statute  (1  Vict.  c.  26.  s.  20), 
is  entitled  to  be  admitted  to  proof — Slacle 
V.  Jobling  (1). 

LoBD  Penzance.  —  I  think  the  grant 
ought  to  go.  The  question  involved  was 
raised  in  the  case  of  Black  v.  Jobling  (1), 
in  which  the  Court  took  the  trouble  to  re- 
view the  previous  decisions  in  the  matter. 
Before  the  statute  (1  Vict.  c.  26),  the 
principle  was  that  the  codicil  fell  to  the 
ground  on  the  revocation  of  the  will,  but 
if  the  party  could  establish  that  the  testa- 
tor intended  the  codicil  to  stand  by  itself, 
notwithstanding  the  revocation  of  the  will, 
the  Court  would  then  give  effect  to  it.  It 
will  be  recollected  that  at  that  time  the 
Court  used  to  go  largely  into  the  question 
as  to  what  papers  the  testator  intended  to 
constitute  his  will.  But  then  came  the 
statute,  and  it  in  so  many  words  enacted 
that  "  no  wiU  or  codicil,  or  any  part  there- 
o{,  shall  be  revoked  otherwise  than  as 
aforesaid"  (marriage),  "or  by  another  will 
or  codicil  executed  in  manner  hereinbefore 
required,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  executed 
in  the  manner  in  which  a  will  is  herein- 
before required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying 
the  same  by  the  testator,  or  by  some  per- 
son in  his  presence  and  by  Us  direction, 
with  the  intention  of  revolang  the  same." 
Therefore,  if  after  the  statute  it  were  to  be 
held  that  a  codicil  was  revoked  by  the  mere 
tact  that  the  will  to  which  it  was  made  a  co- 
dicil was  revoked,  the  Court  would  be  going 
in  the  teeth  of  the  clear  langfuage  of  theAct; 
and  consequently,  if  this  were  the  first  case 
that  had  arisen  since  the  passing  of  the 
Act,  I  should  have  no  doubt  that  the 
statute  governed  it,  and  that  the  codicil 
being  left  unrevoked  by  any  of  the  modes 
indicated  in  the  statute,  it  should  be  ad- 
mitted to  proof.  There  has,  however,  been 
a  decision  on  the  point ;  but  in  Black  v. 
Jobling  (1),  I  pointed  out  that  that 
decision  was  hardly  satisfactory.  There 
are  two  cases  on  the  subject  decided 
by  Sir  Herbert  Jcnner  Fust.  The  first 
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is  In  the  goods  of  HalUweiU  (2).  In 
that  case  the  Court  did  not  seem  to  have 
had  its  attention  called  to  the  words  of 
the  statute,  and  upheld  the  codicil  on  the 
ground  that  it  was  the  only  substantive 
testamentary  paper  of  the  deceased.  The 
next  was  the  case  of  Glogstoun  v.  Waleott 
(3),  and  there  the  language  of  the  judge 
■was  as  follows : — "  Nothing  can  be  clearer 
than  that,  when  the  deceased  destroyed 
the  will,  he  expected  that  the  destruction 
would  have  no  eflfect  upon  the  codicils.  . , . 
Under  the  old  law,  the  effect  of  destroy, 
ing  a  will  was,  by  presumption,  to  defeat 
the  operation  of  the  codicils  to  that  will ; 
but  by  the  present  law  there  must  be  an 
intention  to  destroy."  The  statute  does 
not  say  anything  about  an  intention 
to  destroy.  The  statute  says  that  the 
codicil  shall  not  be  destroyed  other  than 
by  one  of  the  several  modes  which  it  spe* 
cifies.  When  the  matter  came  before  Sir 
Cresswell  Cresswell  in  Orimvwood  v.  Cozens 
(4),  these  cases  were  cited,  and  the 
Court  said,  "I  think  it  has  been  estab> 
lished  by  the  cases  cited  at  the  bar,  that 
previous  to  the  passing  of  1  Vict.  c.  26,  a 
codicil  was  prima  facie  dependent  on  the 
will,  and  that  the  destruction  of  the  latter 
was  an  implied  revocation  of  the  former ; 
and,  moreover,  that  Sir  U.  J.  Fast  was  of 
opinion  that  no  alteration  of  this  principle 
was  made  by  the  passing  of  the  statute." 
That  certainly  is  not  what  Sir  Herbert 
Jenner  Fust  said.  He  said  there  was  an 
alteration  and  that  it  consisted  in  this, 
that  the  statute  made  it  necessary  there 
should  be  an  intention  to  destroy.  That 
was  the  way  in  which  the  case  was  handled 
in  Qrimwood  v.  Ootene  (4),  and  it  seemed 
to  me,  therefore,  that  the  matter  had  not 
been  properly  considered.  I  said  as  much 
in  Blaek  v.  JobUng  (1),  but  upon  looking 
at  that  case  again  I  thought  that  perhaps 
the  matter  had  not  been  made  sufficientiy 
clear  as  to  what  the  intention  of  the  Court 
was.  The  result  is  that,  in  my  judgment, 
the  words  of  the  statute  are  imperative ;  and 
those  decisions  to  which  I  have  referred  do 
not  appear  to  me  to  have  proceeded  on 
any  consideration  of  the  statute,  or  any 
argument  as  to  how  the  imperative  words 

(2)  4  Kotos  of  Cs8.  400. 
(8)  fiNotosofCas.  «2». 
(4)  3  Sw.  k  Tr.  364. 


of  the  statute  could  be  got  rid  of.  I  think 
that  in  this  case,  the  testator  having  left 
behind  him  a  paper  properly  executed  as 
a  testamentary  paper,  that  paper,  no 
doubt,  being  ia  the  form  of  a  (x>dicil,  it 
still  must  stand,  unless  he  has  revoked  it 
in  some  of  the  modes  indicated  by  the 
statute.  K  the  testator  destroyed  his 
will,  and  left  the  codicil  still  steading,  the 
natural  inference  is  that  he  intended  it  to 
remain.  I  do  not,  however,  proeeed  on 
his  intention.  I  proceed  on  the  words  of 
the  statute,  which  says  that  a  will  or  oodi> 
cil  shall  be  revoked  only  in  a  certain 
manner,  and  as  this  codicil  has  not  been 
revoked  in  either  of  the  modes  specified,  I 
think  it  is  entitled  to  be  admitted  to  pioot 
Ortmi  as  prayed  aoeordmghf. 


Proctor — G.  K.  Longden. 


ATS.   1 

70.    } 
.1.  J 


In  the  good*  of  bcllar. 


Fbobats. 
1870 
Feb. 

AdnUimtration  —  Practice  —  Orani  to 
Attorney. 

When  the  pwaon  entitled  to  administra- 
tion it  in  England,  a  grant  will  not  be  made 
to  his  attorney  unless  the  estate  eonsisti 
solely  of  property  held  in  trust. 

H.  Bullar  died  in  1869,  leaving  a  will 
whereby  he  appointed  his  four  sisters 
universal  legatees.  The  executor  named 
in  the  will  was  dead. 

The  deceased  at  ihe  time  of  hia  death 
was  a  trustee  in  a  great  jmany  cases.  He 
left  property  other  than  that  held  in  trust. 

Ths  SoUeUor  General  (Sir  J.  D.  Cole- 
ridge), on  behalf  of  the  legatees,  moved  iot 
a  grant  of  administration  with  the  will 
annexed  to  a  Mr.  Murray  as  their  attorney. 

[LoBD  Penzance.— It  is  oontrary  to  the 
practice  of  the  Court  to  make  a  grant  to 
an  attorney  where  the  persons  mititled  to 
the  grant  are  in  this  country.] 

It  would  be  impossible  for  ladies  to  act 
in  the  truste  which  would  devolve  on  them 
if  they  were  to  take  the  grant.  Mr.  Murray 
is  willii^  to  act  if  the  grant  is  made  to 
him. 
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IiOH>  Penzascb. — It  would  be  contrary 
to  the  praotioe  of  the  Court  to  grant  this 
^pUcatuHu  There  are  four  persons,  each 
of  whom  is  entitled  to  the  grant,  who  say 
we  win  none  of  us  take  it,  but  ask  the 
Court  to  make  it  to  a  person  who  has  no 
interest.  The  Court  has  occasionallj  made 
such  a  grant  where  there  has  been  only  a 
tnut,  but  it  would  be  contrary  to  the 
practice  to  g^iant  the  present  application. 
There  can  be  no  objection  to  your  clients 
taking  the  grant,  ami  then  appointing  Mr. 
Murray  to  act  as  tlieir  attorney.  I  reject 
the  appticstion. 

AppUeaiion  rejected. 

VtoetoM    Brookg  and  Dnboia. 


Pbobatb."] 
1870.     y  In  the  goods  of  viixuM  HICKS. 
Feb.  15.  J 

WiU — Estate  left  wiadmirUttered  by  Ex- 
eeutor  —  Grant  de  bonis  non  (with  wili 
annexed)  to  Administrator  of  Executor — 
Parties  entitled  in  priority  abroad. 

A  died,  having  appointed  B  executor  of 
kis  mQ.  B  proved  the  wUl,  and  died  leav- 
ing part  of  Me  estate  wiadminigtered.  The 
(kwrt  made  a  grant  de  bonis  non  (with  the 
wiB  annealed^  to  the  adntinistrator  of  B,  the 
parties  entiUiBd  tn  priority  being  abroad  and 
d^teuU  to  be  found ;  but  required  that  secu- 
rity should  be  given  to  the  amount  of  their 
share  of  the  property. 

Winiam  Hicks,  late  of  Shore,  in  the 
county  of  Surrey,  gentleman,  deceased,  by 
his  will,  dated  Febmwy  12th,  1842,  gave 
and  bequeathed  all  his  estate  and  effects 
unto  and  equally  between  bis  brother, 
Bobert  Hicks,  and  his  sister,  Mary  Anne, 
the  wi£B  of  William  Ewen,  share  and  share 
i^e ;  and  he  nominated  his  said  brother 
and  sister  executor  and  executrix  of  his 

win. 

The  testator  died  Febmaij  8th,  1854,  a 
bachelor  without  a  parent  hying,  leaving 
Bobert  Hicks,  his  natnral  and  lawful 
brother  and  only  next  of  kin,  and  Cathe- 
rine Ewen  and  Frances  Anne  Ewen,  the 
daughters  of  his  sister,  Mary  Anne  Ewen, 


who  predeceased  him,  his  lawftil  nieces, 
and  the  only  persons  entitled  in  distribu- 
tion with  Bobert  Hicks  in  the  event  of  an 
intestacy. 

Probate  of  the  will  was  granted  on  the 
12th  of  May,  1854,  by  the  Prerogative 
Court  of  Canterbury  to  Robert  Hicks,  the 
surviving  executor.  Robert  Hicks  died 
in  January,  1864,  a  widower  and  intestate, 
leaving  part  of  the  estate  of  his  testator 
nnadministered ;  and  on  December  20th, 
1869,  letters  of  administration  of  his  per- 
sonal estate  and  effects  were  granted  by 
the  Principal  Registry  to  Robert  Hicks 
the  younger,  one  ai  his  natnral  and  law- 
fill  children  and  one  of  his  next  of  kin. 
Catherine  Ewen  and  Frances  Anne  Ewen 
were  married  and  resident  abroad — ^the 
one  in  South  America,  the  other  in  the 
United  States  of  America.  They  had  not 
been  heard  of  for  some  time,  and  there 
was  reason  to  suppose  that  they  were  dead. 

0.  A.  Middleton  moved  the  Court  to  de- 
cree letters  of  administration  (with  the 
will  annexed)  of  the  personal  estate  and 
effects  of  William  Hicks  left  nnadminis- 
tered to  Robert  Hicks,  the  administrator 
of  his  executor.  He  referred  to  Savage 
T.  Blythe  (1). 

LOBD  Penzahci. — ^I  think  the  applica- 
tion ought  to  be  granted.  The  person  who 
seeks  uie  grant  represents  three-fourths 
of  the  estate,  and  there  is  also  an  obvious 
convenience  in  the  grant  de  bonis  non  going 
to  the  administrator  of  the  person  who 
has  proved  the  will,  but  who  has  left  the 
estate  nnadministered.  Upon  the  whole 
oircuinstanccs  of  the  case,  taking  into 
consideration  that  the  persons  having  the 
priority  are  abroad  and  difficult  to  be 
found,  perhaps  dead,  the  Court,  I  think, 
ought  to  make  the  grant  as  prayed ;  but 
security  must  be  given  for  one-fourth  of 
the  property. 

Chant  accordingly. 


Attorney — Smallpeice. 


(1)  2  II«g.  Appiudix,  l.jO. 
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Judicial  Separation — Undve  Exercise  of 
Marital  Authority — Moral  Cruelty. 

If  force,  whether  physical  or  moral,  is 
gystematieaUy  exerted  to  compel  the  sub- 
mission of  the  wife  in  such  a  manner,  to 
such  a  degree,  and  during  such  length  of 
time,  as  to  break  doum  her  health  and 
render  serious  malady  imminent,  the  inter- 
ference of  the  law  cannot  be  justly  withheld 
by  any  Court  which  affects  to  have  charge 
of  the  wife's  personal  safety. 

Per  Channell,  B.  (with  the  concurrence  of 
Eannen,  J.) — affirming  the  proposition  as 
above  laid  dinim  by  the  Judge  Ordinary — The 
object  of  the  Matrimonial  Court  in  exercising 
its  jurisdiction  in  decreeing  judicial  separa- 
tion for  cruelty,  is  to  free  the  injured  consort 
from  a  cohdbHaMon  which  has  been  ren- 
dered, or  which  there  is  imminent  reason  to 
believe  will  be  rendered,  unsafe  by  the  ill- 
usage  of  the  party  complained  of.  It  is 
obvious  that  the  modes  by  which  one  of  two 
married  persons  may  make  the  life  or  the 
liealth  of  the  other  insecure  are  infinitely 
various,  but  as  often  as  perverse  ingenuity 
may  invent  a  new  manner  of  producing  the 
result,  the  Court  must  supply  the  remedy 
by  separating  the  parties.  The  most  fre- 
quent form  of  ill-usage  which  amount  to 
cruelty  is  that  of  personal  violence  ;  but  the 
Courts  have  never  limited  their  jurisdiction 
to  such  cases  alone.  And  a  wife  does  not 
lose  her  title  to  the  protection  of  the  Court 
merely  because  she  has  proved  unable  to 
bear  with  perfect  patience  and  with  tin- 
failing  propriety  of  conduct  the  ill-usage  of 
her  husband. 

In  ihia  case  a  decree  of  jadioial  separa- 
tion on  tbe  gfronnd  of  cruelty  to  the  wife 
was  pronounced  by  the  Jndge  Ordinary 
on  December  7,  1869  (ante,  p.  9).  The 
respondent  appealed  against  the  decision, 
and  the  case  was  argued  by  him  before 
the  full  Court  on  the  19th,  20th  and  2l8t 
of  January. 

*  Before  the  full  Court :  Lord  Penzance  (Judge 
Oidinaty),  Channell,  B.,  and  Han'ien,  J. 


Dr.  Deane  and  Inderwich  appeared  for 
the  petitioner,  but  were  not  called  on. 

On  the  9th  of  February  judgment  was 
deUvered  as  follows : — 

CouiNELL,  B. — This  is  an  iqtpeal  to  the 
fnll  Court  from  a  decision  of  the  Judge 
Ordinary.  Lord  Penzance  is  desirous  that 
my  brother  Hannen  and  myself  should 
first  state  our  views.  I  proceed  therefore 
to  deliver  our  joint  opinion. 

The  appeal  is  by  the  Rev.  Jamee  KeUy 
against  a  decree  whereby  the  Judge  Or- 
dinary,  on  the  petition  of  the  appellant's 
wife,  Frances  Kelly,  decreed  in  mroar  of 
the  petitioner  for  a  judicial  separation 
from  her  husband  on  the  ground  of  crueUy. 
Mr.  and  Mrs.  Kelly  were  married  in  Ire- 
land in  the  year  1841.  There  was  issne 
of  the  marriage — a  child,  deceased,  and  a 
son,  now  living,  who  was  bom  in  1845. 
With  the  exception  of  a  visit  made  by 
Mrs.  Kelly  to  Wales  and  Ireland  (to 
which  visit  we  propose  hereafter  to  refer), 
Mrs.  Kelly  lived  under  the  same  roof  with 
Mr.  Kelly  from  the  time  of  the  marriage 
until  January,  1869.  Since  that  time  mr. 
and  Mrs.  Kelly  have  ceased  to  cohabit,  Mrs. 
Kelly  having  left  her  husband's  home 
and  claimed  from  this  Court  the  decree 
for  judicial  separation  now  appealed 
against.  There  is  some  evidence  that  on 
one  or  two  occasions  Mr.  Kelly  laid  hands 
on  Mrs.  Kelly  against  her  consent.  But 
the  evidence  is  so  slight  on  this  head  that 
we  think  it  safer  to  treat  the  case  (aa  it 
was  considered  by  the  Judge  Ordinary) 
as  one  in  which  there  is  an  absence  of 
any  proof  of  snch  physical  violence  to- 
wards the  wife  on  the  part  of  the  husband, 
as  could  justify  a  decree.  The  question  then 
arises  whether  the  decree  is  erroneous  in 
holding  that  although  there  was  not  such 
actual  physical  violence  on  the  part  of  the 
husband  towards  the  wife,  there  is  shewn 
to  be  that  cruelty  which  will  entitle  her 
to  ask  this  Court  for  a  decree  for  judicial 
separation. 

The  appellant  seeks  the  reversal  of  the 
decree  on  two  grounds;  first,  that  the 
Judge  Ordinary  has  erred  in  point  of  law 
in  tae  definition  which  he  has  given  of 
cruelty,  and  secondly,  that  the  evidence 
does  not  establish  that  the  appellant  has 
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been  gaQty  of  legal  cmelty.  The  passages 
in  the  jadgment  of  the  Judge  Ordinary, 
in  which  he  has  laid  down  tiie  principles 
apon  which  his  decision  is  based,  are  the 
following : — 

"The  pecoliar  and  distingnisfaing  fea- 
tnre  of  this  case  is  the  adoption  by  the 
respondent  of  a  deliberate  system  of  con- 
duct towards  his  wife,  with  the  view  of 
bending  her  to  his  anthority  .... 
"  If  force,  whether  physical  or  moral,  is 
sysUuuatically  exerted  for  this  purpose 
in  Bach  a  manner,  to  such  a  degree,  and 
during  such  a  length  of  time  as  to  break 
down  her  health  and  render  serions  ma- 
lady imminent,  the  interference  of  the  law 
cannot  be  jnstly  withheld  by  any  Court 
which  affects  to  have  charge  of  the  wife's 
personal  safety."  "Moreover,"  says  his 
Lordship,  "  the  decisions  have  imported 
this  firriher  proposition  as  a  condition  of 
the  Court's  mterference,  that  the  troubles 
of  the  wife  are  not  owing  to  her  own  mis- 
conduct." 

We  are  of  opinion  that  the  above  cited 
passages  conttun  an  accurate  and,  so  far 
as  was  necessary  for  the  determination  of 
the  case,  a  complete  statement  of  the  law 
on  the  subject.  It  would  be  difficult  to 
firame  a  definition  of  legal  cruelty,  which 
should  be  applicable  to  all  the  cases  which 
may  arise.  The  object  of  the  Matrimonial 
Coort  in  exercising  its  jurisdiction  in  de- 
creeing judicial  separation  for  cmelty  is 
to  &ee  the  injured  consort  from  a  cohabi- 
tation which  has  been  rendered,  or  which 
there  is  imminent  reason  to  believe  will 
be  rendered,  unsafe  by  the  ill-usage  of 
tiie  party  complained  of.  It  is  obvious 
tiiat  the  modes  by  which  one  of  two 
married  persons  may  make  the  life  or 
the  health  of  the  other  insecure  are  in- 
finitely various,  but  as  often  as  per- 
verse ingenuity  may  invent  a  new  manner 
of  producing  the  result,  the  Court  must 
supply  the  remedy  by  separating  the 
parties.  The  most  frequent  form  of  ill- 
usage  which  amounts  to  cruelty  is  that  of - 
personal  violence;  but  the  Courts  have 
never  limited  their  jurisdiction  to  such 
cases  alone,  as  will  be  clearly  seen  by  re- 
ference to  some  of  the  authorities  which 
we  proceed  to  cite. 

In  giving  his  judgment  in  the  case  of 


Cttrtiav.  Ourti»(l)  the  late  Judge  Ordinaiy, 
Sir  Cresswell  dresswell,  quoted  largely 
from  the  decision  of  Lord  Stowell  in 
Evans  v.  Evans  (2).  Evans  v.  Evam»  was 
a  case  in  which  the  wife,  complaining  of 
some  trifling  acts  of  violence  committed 
by  the  husband,  mainly  relied  on  an  ap- 
prehension of  such  violence  if  cohabitation 
continued  as  would  render  that  cohabita- 
tion unsafe.  His  Lordship,  however,  con- 
sidered the  question  with  reference  to  the 
effect  of  the  husband's  treatment  on  the 
health  of  the  wife,  and  he  used  the  fol- 
lowing lang^uage,  afterwards  adopted  by 
Sir  Cresswell  Cresswell  in  Curti»  v. 
CuHis(X):— 

"  Proof  must  be  given  of  a  reasonable 
apprehension  of  bodily  hurt.  I  s^  an 
apprehension,  because  assuredly  the  Court 
is  not  to  wait  till  the  hurt  is  actually  done, 
but  the  apprebension  must  be  reasonable, 
not  arising  merely -from  diseased  sensibi- 
li^of  mind."  So  in  Harris  v.  Harris  (3), 
"  There  must  be  something  that  renders 
cohabitation  unsafe,  or  is  likely  to  be  at- 
tended with  injury  to  the  person  or  to  the 
health  of  the  party."  Again,  in  Waring 
V.  Waring  (4),  "The  usual  principles  re- 
quire that  such  complaints  should  be 
supported  by  proofs  of  violence  and  ill- 
treatment  enduigering,  or  at  least  threat- 
ening, the  life,  or  person,  or  health  of  the 
complainant."  In  Holden  v.  Holden(b) 
it  is  laid  down  tbat  it  is  not  necessary 
that  the  conduct  of  the  wife  should  be 
entirely  without  blame,  for  the  reason 
which  would  justify  the  imputation  of 
blame  to  the  wife  would  not  justify  the 
ferocity  of  the  husband. 

We  think  that  the  judgment  appealed 
against  is  in  conformity  with  the  law  as 
previously  laid  down,  and  we  now  proceed 
to  consider  whether  the  &cts  proved  in 
evidence  establish  that  the  appellant  was 
guilty  of  cmelty  in  the  sense  attributed  to 
that  word  in  the  authorities  referred  to. 

After  a  very  anxious  and  carefiil  con- 
sideration of  the  evidence,  we  are  satisfied 

(1)  Sw.  &  Tr.  192 ;  B.  c  27  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  73. 

(2)  1  Consis.  BepB.  87. 

(3)  2  Consis.  Bepe.  148. 

(4)  Ibid.  168. 

(6)  1  Consis.  Beps.  463. 
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that  the  acts  imputed  to  Mr.  Kelly,  as 
stated  in  the  judgment  of  the  Judge  Or. 
dinary,  ore  estabUshed.  What  are  those 
acts  ?  First,  as  -to  Mr.  Kelly's  oondnct 
before  his  wife  left  his  roof  for  Wales  and 
for  Ireland.  As  to  those  acts  we  qnote 
the  language  of  the  Judge  Ordinary,  in 
which  we  entirely  concur,  and  which  we 
consequently  adopt.  It  is  unnecessary  to 
quote  the  evidence  in  support  of  this  enu- 
meration, it  is  sufficient  to  say  that,  in  our 
opinion,  every  sentence  we  quote  is  war- 
ranted by  satisfactory  proof : — 

"  He  opened  her  letters.  He  called  her 
a  vUe  traitor  and  apostate.  He  told  her 
that  no  modest  woman  would  associate 
with  her.  That  she  had  given  her  confi- 
dence to  another  man.  as  refosed  to  sit 
at  meals  with  her ;  he  insisted  on  occupy- 
ingaseparate  bedroom;  he  told  the  servants 
to  take  orders  &om  him,  and  not  from  his 
wife.  He  kept  apart  &om  his  wife  all  day." 
We  purposely  omit  the  statement  that  he 
desired  her  not  to  attend  the  administra- 
tion of  Oxe  sacrament  as  we  accept  Mr. 
Kelly's  explanation  on  this  point,  that 
what  he  did  was  not  in  the  exercise  of 
any  authority  over  his  wife,  but  only  by 
way  of  advice.  Mrs.  Kelly  left  -home  on 
or  about  the  29th  of  June,  1868.  She 
travelled  with  her  relations  in  Wales,  and 
afterwards  paid  a  visit  to  other  relations 
in  Ireland,  and  she  was  away  for  nearly 
four  months.  She  left  home  without  her 
husband's  consent  (to  this  circumstance 
we  shall  afterwards  advert),  and  she  re- 
turned in  October,  1868.  What  was  Mr. 
Kelly's  conduct  to  her  on  her  return? 
Agam  we  quote  the  language  of  the  Judge 
Ordinary,  whose  view  of  the  evidence  we 
entirely  adopt : — 

"Mrs.  Kelly  was  purposely  subjected 
to  tiie  following  treatment :  She  was  en- 
tirely deposed  from  her  natural  position 
as  mistress  of  her  husband's  house.  She 
was  debarred  the  use  of  money  entirely. 
Not  only  were  the  household  expenses 
withdrawn  firom  her  control,  but  she  was 
not  permitted  to  disburse  anything  for 
her  own  necessary  expenses  ;  every  article 
of  dress,  every  trMe  that  she  required  had 
to  be  put  down  on  paper,  and  her  husband 
provided  it  if  he  thought  proper. 

"  Ebtving  on  one  occasion  of  going  into 


town,  declined  to  tell  her  husband  on  her 
return  every  house  to  which  she  had  been, 
an  interdict  was  placed  on  her  going  out 
at  alL  At  one  time  the  doors  were  locked 
to  keep  her  in ;  at  another  a  man-servant 
was  deputed  to  foQow  her ;  at  another  the 
respondent  insisted  on  accompanying  her 
hiEuself  whenever  she  wanted  to  go  abroad. 

"  On  these  occasions  he  appears  to  have 
occupied  the  short  time  they  were  together 
in  what  he  called  putting  her  sin  before 
her  in  strong,  coarse,  and  abusive  terms, 
applying  to  her  the  same  epithets  and 
language  as  would  be  applicable  to  a 
woman  who  had  been  guilty  of  adultery. 
He  took  no  meals  with  her ;  he  occupied 
a  smarate  bedroom ;  he  passed  no  portion 
of  the  day,  however  small,  in  her  society. 
They  met,  as  before,  only  at  fomily  prayers, 
and  if  he  spoke  to  her  at  all,  it  was  only 
to  give  some  directions,  or  to  reproach 
her.  Save  on  one  or  two  occasions  she 
saw  no  one.  Those  whom  she  'desired  to 
see  were  forbidden  the  house.  She  was 
absolutely  prohibited  from  writing  any 
letters,  unless  her  husband  saw  them  be- 
fore they  were  posted.  She  was  thus,  so 
fax  as  the  appellant  could  achieve  it,  prac- 
tically isolated  from  her  friends.  Mean- 
while, the  care  of  the  household  was  con- 
fided to  a  woman,  hired  for  the  purpose^ 
who  was  directed  not  to  obey  Mrs.  Kelly's 
orders  without  the  respondent's  directions. 
In  short,  she  was  treated  like  a  child  or  a 
lunatic,  and  in  this  light  she  was  actually 
regarded  by  the  woman  just  mentioned, 
when  she  first  came  to  the  place;  and 
this,  be  it  rememb»>ed,  aliliough  she  had 
passed  the  mature  age  of  sixfy,  and  had 
been  married  to  the  respondent  for  seven 
and  twenty  years." 

What  was  the  effect  of  this  treatm«it 
on  Mrs.  Kelly's  health?  My  brother 
Hannen  and  myself  are  quite  satisfied 
upon  the  medical  evidence,  and  upon  the 
evidence  of  Mrs.  Kelly  hersclfi  that  the 
treatment  she  experienced  from  Mr.  KeUy 
before  she  left  for  Wales,  had  such  an 
effect  upon  her  health  aa  to  cause  change 
of  air  and  scene,  and  absence  frt)m  her 
husband  to  be  necessary,  and  that  from 
the  treatment  she  suffered  after  her  return 
from  Ireland,  her  health  was  so  broken 
down,  that  to  continue  subject  to  the  same 
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treatment  for  any  length  of  time  would 
not  only  have  seriously  imperilled  her 
health,  but  would  have  exposed  her  to  the 
highly  probable  consequence  mentioned 
by  the  medicfd  men,  viz.  pamlysis  or  mad- 
ness. It  was,  if  we  may  say  so,  well  ob- 
served by  the  Judge  Ordinary  that  the 
state  of  Mrs.  Kelly's  health,  her  actual 
conditicai  and  danger  were  not  denied  by 
the  appellant.  He  contented  himself  with 
ascribing  it  to  vexation  at  the  discovery 
of  what  he  called  her  own  treaohra'y,  and 
not  to  his  treatment  of  her,  thus  difiering 
the  cause,  but  not  controverting  the  &ct. 
Mr.  Kelly  has  strenuously  contended  on 
the  hearing  of  his  appeal,  that  the  wife's 
oondact  has  been  sudi  as  to  explain  away 
what  otherwise  might  appear  to  be  cruelty 
on  his  pfurt,  and  to  lead  fEtirly  to  the  view 
that  h^  conduct  on  various  occasions  jus- 
tified him  in  the  exercise  of  his  marital 
rights,  in  acting  towards  her  as  he  has 
dmie.  It  will  bie  right,  therefore,  to  re- 
view the  acts  of  Mra.  Kelly,  and  to  see 
how  fiir  they  give  the  appellant  the  excuse 
or  justification  he  sets  up.  One  circum- 
stauee  mnch  relied  on  ocenrred  as  long 
ago  as  the  year  1850.  It  would  appear 
from  letters  of  Mrs.  Kelly,  put  in  evidence 
by  Mr.  KeUy,  that  she  had,  under  the  in- 
fluence of  jealousy,  suspected  Mr.  Kelly 
of  improper  connection  with  a  lady,  a  re- 
sident under  the  same  roof  Of  this  sus- 
picion she  appears  to  have  been  relieved 
by  Mr.  Kelly's  own  statement.  Her  lan- 
guage is,  "  When  yon  put  the  case  before 
me  in  plain  won^  I  shrank  &om  the 
thought  of  such  a  suspicion  of  either  of 
you." 

Mrs.  KeUy  was  assured  of  hw  has- 
hand's  forgiveness,  but  in  effect  told  that 
she  had  lost  his  confidence  for  ever.  In  the 
endeavour  to  regain  it,  and  sorrowing  for 
having  entertuned  a  groundless  suspicion, 
she  retracted  the  charge  and  expressed 
the  utmost  contrition  and  remorse  at 
having  made  it.  We  think  that  this  cor- 
respondence does  not  tend  to  support  the 
appellant's  case.  So  far  as  it  throws  light 
on  the  characters  of  the  parties,  it  proves 
that  Mrs.  K^lly,  satisfied  by  her  husband's 
assurance  that  she  had  done  him  injustice, 
did  all  she  could  to  shew  her  penitence 
and  r^i^n  his  afibctioa  and  confidence, 


while  it  shews,  on  the  other  hand,  that 
Mr.  Kelly  was  severe  and  slow  to  forgive. 
Whether  he  ever  did  restore  her  to  his 
confidence  can  only  be  inferred  firom  the 
events  out  of  which  the  present  suit  has 
arisen,  but  it  may  be  concluded  from  the 
manner  in  which  the  appellant  has  pre- 
served and  used  this  correspondence,twenty 
years  after  its  date,  that  nothing  has  oc- 
curred in  the  intervening  period  on  which 
he  can  found  an  accusation  against  her. 
The  appellant  has  enumerated  twenty-five 
overt  acts  (as  he  terms  them)  of  his  wife, 
on  which  he  relies  as  justifying  his  con- 
duct towards  her.  We  do  not  propose  to 
examine  them  all  in  detail ;  some  of  them 
are  entirely  unfounded,  others  are  too  tri- 
vial to  require  notice,  and  others,  indeed, 
the  greater  number,  cannot  serve  as  a 
justification  of  the  appellant's  conduct,  for 
they  were  the  consequences  of  it.  It  may 
well  be  that  Mrs.  KeUy,  smarting  under 
the  harsh  treatment  which  her  husbtind 
inflicted  ou  her,  did  not  at  all  times  pre- 
serve her  temper,  and  she  may  on  some 
occasions  have  dwie  things  which  we 
should  condemn,  and  she  would  herself 
regret ;  but  a  wife  does  not  lose  her  title 
to  the  protection  of  this  Court  merely 
because  she  has  proved  unable  to  bear, 
with  perfect  patience,  and  witii  unfailing 
propriety  of  conduct^  the  illusage  of  her 
husband. 

We  now  proceed  to  examine  such  of 
the  charges  against  Mrs.  Kelly,  as  appear 
to  us  to  call  for  notice.  The  first  is,  that 
she  abetted  her  son  in  pr^naturely  and 
against  his  father's  wishes  leaving  the 
paternal  roof;  the  sectmd,  that  she  en- 
couraged her  son  in  disobedience  to  Ms 
£Either>  The  son  of  the  mpeUant,  a  young 
man  over  twenty-one,  had  became  dis- 
satisfied with  his  position  at  home,  and 
desired  to  earn  a  livelihood  by  under, 
taking  the  duties  of  a  tutor.  It  is  no  part 
of  our  task  to  determine  whether  he  was 
justified  in  taking  the  steps  he  did,  or 
whether  they  were  such  as  deservedly  to 
bring  up<Hi  him  the  penalty  of  being  cast 
off"  by  his  father  as  an  "  unnatural  son," 
and  excluded  firom  the  paternal  roof. 
Mrs.  Kelly  does  not  appear  to  have  abetted 
or  encouraged  him  to  act  against  his 
father's  wishes,  although,  no  doubt,  she 
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plajed  the  part  which  nsnailj  belongs  to 
the  mother  in  snch  cases.  She  endea- 
voored  to  excuse  the  son  to  his  &ther,  and 
to  make  his  conduct  appear  less  blame- 
worthj  than  his  &ther  considered  it. 
The  third  charge  is  that  she  made  excuses 
for  her  son  having  an  immoral  book  in  his 
possession.  Of  this  there  is  no  proof. 
The  fourth  charge  is  that  she  endeavoured 
in  effect  to  make  her  husband  a  bankrupt. 
This  accusation  illustrates  the  spirit  of 
exaggeration  which  pervades  the  whole 
of  the  appellant's  charges  against  his  wife. 
Mr.  Kellj  desired  that  a  portion  of  his 
wife's  money  in  settlement  should  be  in- 
vested in  a  house.  Mrs.  Kelly  at  one 
time,  at  her  husband's  request,  wrote  a 
letter  to  her  trustees,  in  which  her  assent 
to  the  investment  was  impUed.  She 
afterwards  expressed  her  dissent,  but 
upon  baing  reminded  of  her  previous 
leibter,  she  nltimatelj  withdrew  her  opposi- 
tion, and  the  matter  was  carried  out  as 
Mr.  Kelly  wished.  His  mode  of  argu- 
ment is  this :  "  If  she  had  persisted  in  her 
refusal,  I  should  have  been  liable  to  be 
sued  by  the  owner  of  the  house  for  re- 
fusing to  carry  out  an  agreement  I  had 
entered  into.  I  might  have  become  liable 
to  pay  damages  and  costs  which  I  should 
not  lukve  been  able  to  pay,  and  in  that 
case  I  should  have  been  obliged  to  be- 
come bankmpt,  therefore  my  wife  is 
guilty  of  having  endeavoured  to  bring 
about  that  result."  There  is  not  the 
slightest  ground  for  imputing  to  the 
petitioner  an  intention  in  any  way  to 
injure  her  husband,  much  less  to  bring 
about  so  remote  an  event  as  his  bank- 
ruptcy. She  appears  to  have  thought  the 
investment  an  injudicious  one  and  opposed 
it,  but  withdrew  her  opposition  when  it 
was  pointed  out  to  her  that  she  had  in- 
duced her  husband  to  act  on  her  previous 
implied  assent  The  fifth  and  sixth  charges 
contain  the  gravamen  of  the  appellant's 
accusation  against  his  wife,  and  the  fiacts 
upon  which  mey  are  founded  seem  mainly 
to  have  given  nae  to  the  animosity  which 
he  has  manifested  towards  her.  They  re- 
quire tiierefore  a  somewhat  fuller  examina- 
tion. These  charges  are  as  follows: — 
"5th.  She  deliberately  and  defiantly 
traveraed  my  authority  in  keeping  up  a 


correspondence  with  a  repudiated  connec 
tdon  of  mine.  6th.  She  planned  with  that 
connection  to  test  whether  I  had  not  com- 
mitted a  breach  of  trust,  so  that  my  own 
chQd  might  prosecute  me."  The  dissen- 
sion be1;ween  the  appellant  and  his  son 
has  already  been  rdferred  to.  On  the 
occasion  of  a  quarrel  between  them, 
the  &ther  used  angry  and  abusive  lan- 
gOAge  to  his  son,  who  immediately  wrote 
a  letter  to  Colonel  Thombury,  the  hus- 
band of  his  Other's  sister,  in  which  he 
gave  his  version  of  what  had  occurred,  and 
asked  his  uncle's  advice.  Colonel  Thom- 
bury wrote  in  answer  a  letter,  than 
which  nothing  could  be  more  kind  or 
judicious.  He  soothed  the  son's  tiager, 
endeavoured  to  restore  a  kindly  feeOng 
towards  his  fiMiher,  by  pointing  out  ex- 
cuses for  his  ebullition  of  temper,  and 
counselled  in  the  most  absolute  terms, 
patience  and  submission  on  the  part  of  the 
son  to  his  &ther's  wiU,  and  finished  his 
letter  with  an  invitation  to  his  nephew  to 
return  with  him  to  Switzerland  after  the 
termination  of  a  visit  which  he.  Colonel 
Thombury,  proposed  in  a  short  time  to 
make  to  Mr.  Kelly.  Mr.  Kelly  unfor- 
tunately became  acquainted  with  this  cor- 
respondence by  opening  a  pocket-book  of 
his  son's  in  which  a  copy  of  his  letter 
and  Colonel  Thombury' s  answer  were 
contained.  Mr.  KeUy  made  copies  of 
these  lettera  and  replaced  the  pocket- 
book  where  he  found  it  When  Colonel 
Thombury  paid  his  promised  visit,  the 
appellant  reproached  him  with  having 
written  as  he  had  to  his  son,  read  to 
him  the  draft  of  a  long  letter  such  as 
he  thought  ought  to  have  been  written, 
and  not  succeeding  in  convincing  Colonel 
Thombuiy  that  he  had  done  wrong, 
he  finally  informed  him,  that  if  he  did 
not  see  bis  failure  ol  duty  to  him  in 
writing  as  he  had  to  his  son,  all  inter- 
course between  their  respective  fiimiUes 
must  be  severed.  This  decision  the  Bip- 
pellant  communicated  to  his  wife.  It  is 
clear  that  while  Colonel  Thombury  was 
at  Liverpool,  Mrs.  Kelly  informed  him 
that  she  had  recently  learned  from  her 
husband  that  a  sum  of  5,5002.,  which  had 
been  left  to  her  by  her  sister  some  years 
before,  bad    been    invested  by  him   in 


Digitized  by 


Google 


Vol  39.] 


MICSAEIiMAS  1869  to  MICHAELMAS  1870. 


33 


aecnnlafia  which  had  proved  almoet  worih. 
ten.  Desirmg  to  know  what  her  own 
and  her  son's  legal  interest  in  this  legacy 
was,  Mrs.  Kelly  wrote  the  following  M»r 
to  Oolonel  Th<wmbury : — 

"TheEbas, 
"  Wednesday,  Febmary  5th. 

"  My  dear  Friend, — It  has  oocorred  to 
ine,  that  if  yoa  have  leisure  and  would 
take  the  tiouh^  of  going  to  Doctors' 
Oommons  and  paying  1«.  (12  stamps  en^ 
closedX  yon  could  see  my  sister's  will. 
She  ^ed  in  /56.  I  think  I  should  like 
to  know  if  I  am  right  in  my  reooUeotions 
of  its  purport.  But  if  you  ore  bnay,  never 
mind  it.  I  saw  Clara  to  day ;  she  told  me 
to  teU  you  that  Mr.  Kelly  has  written  to 
say  there  is  a  vacancy  ina  merchant's  office 
which  he  will  keep  open  for  Bruce  for  a  few 
days,  terms  as  usual,  1001.  for  five  years. 
Tlus  would  be  better  than  letting  him  re- 
turn to  Zurich,  as  he  could  throw  it  up  if 
anytlung  better  offered.  Ned  bids  me 
say  his  &ther  has  refused  his  consent  to 
his  goine ;  in  &ct  he  had,  before  Ned's 
oonunnnication,  been  applied  to  and  put 
no  obstacle  in  the  way.  I  gpieve  to  say 
matters  are  no  better.  Though  I  wish 
Fred  had  taken  the  Doctor's  advice,  and 
tried  at  least  to  make  ccmcessions,  but  I 
cannot  prevail  on  him,  and  so  the  die  is 
cast.  I  can  only  look  up  for  support  in 
this  time  of  deep  distress.  It  wdl  be  a 
great  comfort  to  poor  dear  Clara  if  Bruce 
remains.  I  have  cmly  a  moment  to  add 
that  joa  must  not  think  of  taking  up 
your  time  with  our  affitirs  unless  yon 
have  full  leisure. 

"  Yours  affectionately, 

"  Frances  Kelly." 

Unfortonatoly  Mr.  Kelly  became  ac- 
qnainted  with  this  correspondence  also, 
tly  opening  with  a  key  of  his  own  which 
utppeoed  to  fit  a  drawer  in  which  his  wife 
had  locked  the  letter  up.  He  copied  it, 
as  he  says,  for  consideration  and  restored 
it  to  ite  place  in  her  drawer.  It  is  upon  this 
correspondence  that  the  appellant  bases 
his  chai^  against  his  wife  of  "treachery," 
of  "conspiring"  with  her  "wicked  ac- 
complice "  Thombury  to  prove  her  hus-  , 
bud  guilty  of  a  "heartless  breach  of 
trast,  so  that  his  own  child  might  prose- 
cute him." 

This  accusation  is  repeated  in  a  variety 
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of  ways,  in  a  series  of  volnmiiions  letters, 
written  and  read  by  the  appellant  to  his 
wife.  In  vain  has  Mrs.  Kelly  repudiated 
the  charge  of  harbouring  suspicion  that 
her  husband  had  done  anything  morally 
wrong,  or  of  having  intended  to  cause  her 
son  to  take  proceemngs  against  him. 

But  the  appellant  has  remained  in- 
exorable; and,  &om  the  time  of  his  dis- 
covery  of  this  correspondence  with  Colonel 
Thombury,  commenced  and  persisted  in 
the  seriea  of  acts,  which  cannot  be  pro- 
perly designated  by  any  milder  term  than 
persecution,  and  which  ultimately  led  to 
the  institotion  of  the  present  proceedings. 
It  is  difficult  to  conceive  what  end  the 
appellant  purposed  to  bring  about.  It 
seems  that  nouiing  would  satisfy  him,  nn> 
less  his  wife  would  acknowledge  the 
justice  of  aU  the  terms  of  opprobrium 
which  he  had  heaped  upon  her.  Whether 
even  the  most  abject  oonfeBsion  of  guUt, 
in  the  sense  in  which  he  imputed  it,  would 
have  mitigated  his  resentment,  may  well 
be  doubted. 

Mrs.  Kelly,  however,  persisted  in  deny- 
ing that  she  had  intended  any  treachery  to 
her  husband,  and  refused  to  acknowledge 
that  she  had  intended  any  wrong  against 
him.  We  think  that  she  was  justified  in 
this  refusal.  It  was  natural  that  a  woman 
should  think  that  money  which  had  been 
left  to  her  sole  and  absolute  use  was  in 
some  way  sul^eot  to  her  control,  and  that 
she  should  desire  to  ascertain  her  right 
with  reference  to  it,  with  a  view  of  saving 
what  remained  firom  the  imprudence  of 
her  husband.  It  was  necessary,  for  this 
purpose,  that  she  should  invcdce  the 
assistance  of  some  one;  and,  having  re- 
gard to  the  origin  and  circumstances  of 
her  husband's  quarrel  with  Colonel  Thom- 
bury, we  cannot  look  upon  her  appealing 
to  that  gentleman — her  husband's  brother- 
in-law — rather  than  to  a  stranger  or  an 
attorney,  as  deserving  of  severe  reprehen- 
sion, certainly  not  as  justifying  the  appel- 
lant's subsequent  conduct.  Mrs.  Kelly 
states  that  she  beUeved  she  had  received 
the  sanction  of  a  clergyman,  a  friend  of 
her  husband,  to  the  course  she  adopted  in 
writing  to  Col  onel  Thombury ;  and  although 
that  clergyman  afterwards  explained  t^t 
he  had  not  intended  to  convey  such  an  idea 
to  Mrs.  Kelly's  mind,  we  see  nothing  in 
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the  circomstaoces  to  make  na  doabt  Mrs. 
Kelly's  statement. 

The  7th  charge  is  thus  expressed,  "  She 
was  a  party  to  the  impatationof  afraadn- 
lent  desigpi  to  me  by  her  brother."  This  is 
wholly  unfounded.  Mrs.  Kelly  did  not,  di- 
rectly or  indirectly,  impute  a  fiiandnlent  de- 
sign to  her  husband :  she  was  merely  the 
recipient  of  a  letter  firom  her  brother,  in 
which  he  expressed  afear  that  the  appelant 
might  raisemoney  by  mortgagingthe  house 
which  he  had  resolred  on  purchasing  out 
of  his  wife's  trust  estate,  against  her 
wishes.  It  does  not  appear  thai  Colonel 
Minchin  meant  that  Mr.  K^y  would  do 
HO  fraudaloatly ;  but  even  if  he  had,  Mrs. 
Kelly  was  no  party  to  the  imputation  by 
the  mere  receipt  of  her  brother's  letter. 

The  8th  charge  is,  that  after  her  son 
left  home  she  burnt  the  letters  she  re- 
ceived firom  him,  to  prevent  the  appellant 
seeing  them.  Mrs.  Kelly  states  that  she 
did  this  to  prevent  ftirther  irritation  be- 
tween the  &ther  and  son,  which  the  letters 
might  have  produced,  and  this  appears  to 
us  a  reasonable  and  sufficient  answer.  The 
9th  charge  is,  that  she  defiantly,  befoie 
the  servants,  withheld  from  the  appellant 
a  silver  spoon.  This  is  one  of  those  in- 
stances to  which  we  have  referred,  in 
which  Mrs.  Kelly  appears  to  have  acted  in 
a  manner  which  cannot  be  justified,  though 
it  may  be  excused,  and  the  matter  is  of  so 
trivial  a  nature,  that  we  enter  into  the 
details  with  repugnance.  After  the  ap- 
pellant's son  had  been  refused  permission 
to  enter  his  fiber's  house,  Mrs.  Kelly  had 
in  her  charge  a  spoon  which  belonged  to 
her  son.  The  f^peUant  sent  a  servant 
for  it.  Mrs.  Kelly  refused  to  give  it  up, 
on  the  ground  that  it  was  her  son's.  The 
appellant  then  endeavoured  to  brei^  into 
his  wife's  bedroom,  to  take  the  spoon  from 
her,  and,  in  so  doin^  cracked  the  paael  of 
the  door.  Mrs.  KoUy  seems  to  have  felt 
she  could  not  with  propriety  persist  in 
her  refusal,  and  the  spoon  was  given  np. 
The  violence  of  the  appellant  deserves 
to  be  condemned  with  at  least  as  much 
severity  as 'the  petulance  of  his  wife. 

We  now  arrive  at  the  last  of  the  charges 
to  which  we  propose  to  refer — 10th. 
"  When  her  health  required  her  to  have 
change  of  air  and  scene,  she  refused  to 
have  the  same  with  me,  and,  instead,  clan- 


destinely decanqied,  remaimng  awsynearly 
six  m<mth8."  We  have  already  stated  our 
opini<m  that  the  iqipellant,  fay  his  treat- 
ment of  tjie  petiti<mer,  had  so  injured  her 
healtih  that  her  life  or  reason  would  hare 
been  endangered  by  her  continuing  wiiJi 
him.  Dr.  Drysdale  advised  that  change 
of  air  and  scene  were  essential.  On  t£e 
11th  of  June  the  appellant  gave  his  oon« 
sent  to  Mrs.  KeUy  leaving  home.  On  th« 
following  day  he  wrote,  "I  entirely  re- 
tract the  consent  given  to  yon  last  evening, 
to  your  going  away  from  your  husband's 
prelection  and  controL"  To  this  the  pe- 
titioner relied,  "  I  do  entreat  yon  to  abide 
by  your  decision  of  last  night,  and  let  me 
go  for  a  little  while.  If  my  nerves  were 
strengthened  I  would  rettum  and  be  able  to 
to  bear  what  at  present  I  feel  I  cannot, 
of  living  as  I  now  do,  speaking  to  no  one. 
The  result  will,  I  am  satisfiedC  be  that  I 
shall  go  out  of  my  mind.  Do  let  me  go 
for  a  little,  I  beg  of  you."  The  t^pellant, 
in  answer  to  t^  appeal,  absolutelv  refused 
to  allow  her  to  leave  heme  nntess  wiih 
him.  The  fUlowing  are  the  terms  in 
which  he  conveyed  his  determination : — 
"As  regards  change  of  air,  it  is  possible 
yon  may  have  it^  but  it  must  be  with 
your  husband  if  I  can  secure  a  suitable 
place.  Meanwhile  (that  is,  while  we 
are  exposed  to  the  observation  possibly 
of  strange  servants),  to  avoid  scandal, 
I  will  force  myself  to  sit  at  table  with 
yon,  traitorous  and  unnatural  as  your 
conduct  has  been  towards  me."  The  pe- 
titioner shortly  afterwards  left  home  and 
went  to  her  relations,  with  whom  she  tra- 
velled in  Wales  and  Ireland,  and  after 
an  absence  of  four  months,  during  which 
a  correspondence  was  maintained  between 
her  and  her  husband,  violent  and  abusive 
on  his  side,  oonciliatory  on  hers,  she  re- 
tamed  home  in  improved  health,  soon  to 
be  again  the  victim  of  a  repetition  and 
aggravation  of  the  treatment  she  had  pre- 
viously experienced. 

We  think  that  in  leaving  her  home,  the 
petitioner  was  influenced  solely  by  a  well- 
founded  belief  that  if  she  did  not  do  so 
,  her  life  or  reason  would  be  imperilled,  and 
we  therefore  hold  that  it  was  justifiaMe. 

We  deem  it  unnecessaiy  to  follow  the 
appellant  through  the  remainder  of  his 
charges  against  his  wife.    We  have  exam- 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS   1869  to  MICHAELMAS  1870. 


So 


iaed.  them  all  'with  attenticm,  and  in  almost 
ererj  instanoe  the  answera  to  them  which 
Mrs.  Kelly  has  given,  in  her  letters  tq  the 
^>pelliuit  and  in  her  evidence,  appear  to 
OS  satis&ctoiy,  and  in  those  few  cases  in 
which  her  conduct  may  not  be  entirely 
free  from  blame,  the  observation  that  we 
have  already  made  is  applicable,  that  her 
acts  were  the  consequence  and  not  the 
caose  of  her  husband's  ill-treatment,  and 
whether  taken  separately  or  collectively 
afford  no  justification  for  it. 

In  conclusion,  we  have  no  doubt  what- 
ever that  the  law  was  correctly  laid  down 
in  thiB  hearing  of  this  case  ;  ijiat  the  evi- 
dence warranted  the  conclusion  of  legal 
CTueHy  drawn  from  it,  and  assured  as  we 
are  oi  the  extreme  peril  to  which  Mrs. 
Kelly's  health  was  exposed,  without  any 
adequate  fault  of  her  own,  we  think  thwb 
the  interference  of  this  Court  was  justified 
and  necessary,  and  that  the  appeal  should 
be  dismissed. 

LoBO  Penzahce. — On  the  legal  princi> 
pies  involved  in  this  case  I  have  nothing 
to  add  to  or  withdraw  from  the  expres- 
sions  used  in  the  judgment  under  appeal. 
I  forbear  to  cite  cases.  In  my  judgment 
tiie  principles  of  every  case  in  which  the 
Court  has  decreed  separation  on  account 
of  cruelty  apply  to  this  case.  But  as  con- 
clusions wide  of  the  truth,  and  much 
broader  than  the  judgment  warrants,  have 
been  sought  in  argument  to  be  drawn  from 
the  words  there  used,  I  would  add  some- 
thing by  way  of  fuller  and  further  expres- 
sion. 

In  determining  whether  a  case  is  made 
oat  for  the  intervention  of  the  Court,  re- 
liance is  not  to  be  placed  on  any  one  fe^ure 
of  the  case  to  the  exclusion  of  the  rest. 
It  is  not  to  be  said,  from  anything  which 
the  Court  has  here  decided,  that  this  or 
that  is  denied  to  the  husband  or  permitted 
to  the  wife.  The  health  and  safety  of  the 
wife  is  no  doubt  the  leading  consideration. 
StiO  it  is  necessary  tliat  due  r^ard  shonld 
be  had,  not  oidy  to  tho  degree  in  which 
ihat  Bafel7  or  health  appears  to  have  been 
oon^>ronused  or  plaoea  in  jeopardy,  but  to, 
the  clearness  wim  which  this  &ct  is  esta- 
blished in  evidence.  So,  again,  it  is  neces- 
sary tiiat  the  acts  of  the  husband  l^  which 
ihe  wife's  health  or  safety  is  said  to  have 


been  thus  threatened  should  not  only  be 
proved,  and  the  alleged  consequences 
plainly  deduced  from  them,  but  their 
motives  examined  and  their  causes  con- 
sidered. And,  finally,  the  conduct  of  the 
■wife  herself^  by  way  of  provocation,  must 
not  only  be  taken  into  the  account,  but  her 
demeanour  under  even  unmerited  oppres- 
sion or  unprovoked  cruelty  must  be  studied 
by  the  Court.  It  is  upon  the  sum  of  these 
considerations  that  the  Court  can  alone 
decide  whether  a  case  is  made  for  a  decree. 
The  appellant  affirms  that  a  new  law 
has  been  made  to  meet  his  case,  and  that 
it  will  form  a  dangerous  precedent.  I  hope 
not.  To  tl-e  best  of  my  judgment  it  is 
the  case  wh'ch  is  new  and  not  the  law.  I 
have  searched  the  recorded  decisions  of  the 
Matrimonial  Courts  in  vain  for  a  case,  the 
features  of  which  in  any  considerable  de- 
degree  resemble  the  present.  It  has  no 
parallel  in  the  past,  and  as  to  becoming  a 
precedent  it  is  hardly  likely  to  find  one  in 
the  future.  So  much  injustice,  so  much 
perversion  of  mind,  such  abiding  rancour 
for  so  trifling  a  cause,  so  much  deliberate 
oppression  under  provocation  so  slight — 
moral  chastisement  so  severe,  administered 
with  so  much  system,  maintained  with  such 
tenacity  up  to  the  brink  of  so  perilous  a  dan- 
ger to  health,  with  so  utter  a  disregard  of 
consequences,  and  all  to  extort  oonferaion 
of  acts  never  committed,  and  force  repent- 
ance without  consciousness  of  wrong,  will 
probably  never  be  exhibited  again.  That 
such  a  case  shonld  recur,  it  would  be  ne- 
cessary that  to  an  inflexible  will  should 
be  added  the  power  of  self-deception  in  an 
inordinate  degree,  so  that  the  promptings 
of  angry  resentment  should  be  mistaken 
for  the  voice  of  duty,  and  that  while  reU- 
gion  should  be  put  forward  to  sanction 
and  even  enjoin  a  harsh  and  cruel  retalia- 
tion, the  leading  precepts  of  reUgion, 
humility  and  forgiveness,  shonld  be  alto- 
gether forgotten  or  but  little  heeded. 

Appeal  dismissed. 


Attomeyr — Or^oiy,  Bo-wdiffes  &  Bawls,  agents 
for  I>uiKaii,  Squarey  &  Co.,  Liverpool,  for  peti- 
tioner ;  the  lespondent  in  peraon. 
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the  goods  of  bobgkt  saine 

P£EL. 


Will — Executor,  appointment  of — Error 
as  to  Christian  Name — Ambiguity. 

The  testator  by  hisvnll  appointed  "Fnmci* 
Courienay  Thorpe,  (if  Hampton,  gentlenum," 
one  of  hit  exemiors.  The  only  person  an- 
swering the  description  was  a  youth  of  twelve, 
tite  son  of  Francis  Corbet  Tliorpe,  of  Hamp- 
ton, genUeman,  who,  previous  to  the  execu- 
tion of  the  ioiU,  Iwd  been  asked  by  the  tes- 
tator and  consented  to  be  one  of  his  execii- 
tors  and  trustees : — Held,  that  there  was 
no  ambiguity  to  entitle  the  Court  to  inquire 
into  the  intentioti  of  tlie  testat&r  so  as  to 
ascertain  which  of  the  two — the  father  or  son 
— he  meant  to  be  executor. 

Robert  Raine  Peel,  late  of  Hampton,  in 
the  conntj  of  Middlesex,  gentleman,  de- 
ceased, died  on  February  9th,  1^6Q,  leaving 
a  will  dated  Janoarj  28th,  1869,  in  which 
he  appointed  "  Francis  Conrt«iay  Thorpe, 
of  Hampton  aforesaid,  gentleman,"  with 
two  others,  his  executors  and  trustees. 
The  only  person  answering  the  description 
of  "  Francis  Courtenay  Thorpe,  of  Hamp- 
ton, gentlemaai,"  was  a  minor  of  the  age 
of  twelve,  the  son  of  Francis  Corbet 
Thorpe,  geittleman,  of  Hampton. 

The  testator,  in  January,  1869,  before 
he  executed  his  will,  asked  Mr.  Francis 
Corbet  Thorpe  to  be  one  of  his  executors 
and  trustees  in  conjunction  with  the  two 
nUier  graitlemen,  whom  he  afterwards 
named  executors,  and  Mr.Thorpe  consented 
thereto.  It  also  appeared  fi^m  the  affi- 
davit of  Mr.  J.  Taylor,  jnn.,  who  drew  the 
will  from  instructions  given  by  the  testa- 
tor, that  beyond  all  doubt  he  intended  to 
appoint  Mr.  Thorpe  one  of  his  executors, 
and  that  "Courtenay"  was  inserted  by 
mistake  as  one  of  Mr.  Thorpe's  namesk 

Dr.  Spinks  moved  the  Court  to  decree 
probate  to  Mr.  Francis  Corbet  Thorpe  as 
one  of  the  executors  named  in  the  will. 
He  submitted  that  the  description  in  the 
will  was  not  appUoable  to  a  youth  of  twelve. ' 
There  waa,  therefore,  an  ambiguity,  and 
the  Court  was  at  libwty  to  look  into  the 
facts  to  acertain  what  the  intentions  of  the 
testator  were. 


LoBD  Pbnzance. — If  the  Court  is  at 
liberty  to  look  into  the  fects,  there  is  no 
difficulty  whatever  in  deciding  that  the 
person  the  testator  really  meant  was  the 
&ther;  but  the  question  is  whether  the 
Court  is  so  at  liberty.  So  &r  as  I  can 
see,  the  description,  "  Francis  Courtenay 
Thorpe,  of  Hampton  aforesaid,  gentle- 
man," is  a  description  that  does  a,pply  to 
this  youth  of  twdve.  He  has  the  Chris- 
tian names  therein  given  ;  he  lives  at 
Hampton,  and  he  is  a  gentleman,  and  I 
can  see  no  ground  on  which  the  Court  can 
entertain  the  question  as  to  what  the  tes- 
tator meant.  He  has  given  a  description 
which,  when  it  comes  to  be  applied  to  the 
fects,  corresponds  with  an  existing  person, 
and  does  not  oon-^roond  with  any  other 
existing  person.  There  is,  therefore,  no 
ambiguity,  and  the  Court  is  not  at  liberty 
to  exercise  its  discretion  or  to  investigate 
the  qnestaon  which  of  the  two  ihe  testator 
meant.  Probably  the  testator  has  not  ex- 
pressed his  real  meaning,  but  the  Court 
cannot  inquire  whether  he  has  done  so  or 
not.  WhatevBr  my  reluctance  may  there- 
fore be,  I  am  bound  to  refuse  the  applica- 
tion. 

Application  refused. 


Attoiney — John  Taylor. 


MATSnONIAI.  1 

1870.  >  viwHAH  V.  NEWMAN. 

Mar.  17, 22.  J 

Wife's  Petition  for  Dissolution  of  Mar- 
riage— TJnreosonodile  Delay — 20  &  21  Viet, 
c.  85.  s.  31 — Decree. 

The  marriage  took  place  in  1844.  In 
1848  the  husband  was  guilty  of  incestuous 
adultenf,  and  in  1850  he  and  the  vnfe  sepa^ 
rated.  Yielding  to  the  entreaties  of  her 
mother,  the  w^e  abstained  from  instiihiting 
her  suit  untU  after  hermother's death,  vihieh 
occurred  in  1868 ; — Held,  to  constitute  un- 
reasonable delay,  but  decree  granted  on  con- 
sideration of  aU  the  circumstances  of  the 
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This  was  a  petition  by  the  wife  for 
dissolution  of  marriage,  on  the  ground  of 
her  husband's  adultery  witii  her  sister. 
The  respondent  did  not  appear.  The  mar- 
riage took  place  in  1844;  the  adultery 
wTto  which  the  husband  stood  chaived 
was  committed  in  1848,  and  in  1850 
he  and  his  wife  separated.  At  the 
hearing  of  the  petition  before  the  Judge 
Ordinary  on  Thursday,  March  17th,  the 
petitioner  (a  schoolmistress)  was  called, 
and  the  explanation  which  she  gave  of  the 
delay  in  instituting  the  proceedings  was 
that  her  mother  was  very  reluctant  to 
expose  the  scandal  which  had  occurred, 
and  that,  yielding  to  her  entreaties,  she 
had  refrained  from  instituting  the  suit 
until  her  mother's  death,  which  occurred 
in  1868. 

JTetnp  (with  him  Keelile)  for  the  peti- 
tioner. 

The  charge  in  the  petition  was  proved, 
bat  the  Court  took  tune  to  consider  whe- 
ther the  petitioner  had  been  guilty  of  such 
nnreBsonable  delay  as  deprived  her  of  the 
right  to  a  decree. 

Gur.  acto.  vuU. 

On  the  29th  of  March  the  following 
judgment  was  delivered— 

'^K  JiTDGE  Obdinabt. — In  this  case 
the  petitioner  proved,  to  the  satis&c- 
tion  of  the  Court,  that  many  years  ago 
her  husband  was  g^ty  of  incestuous 
adnlteiy  with  her  sister.  That  was  fol. 
lowed  by  a  separation  between  the  hus- 
band and  the  wife.  The  wife  no  longer 
lived,  with  him;  and,  according  to  the 
statement  of  the  wife,  the  intimacy  be- 
tween him  and  his  sister-in-law  was  con- 
tinued afterwards,  and  they  appeared  to 
hare  lived  together.  But  a  long  time  has 
elapsed.  The  events  to  which  she  speaks 
occorred  near  twenty  years  ago,  and  she 
admitted  fiurly  at  the  hearing  that  the  rea- 
son why  she  had  not  appUed  to  this  Court 
before  was  that  her  mother  was  very 
averse  to  having  the  matter  disclosed,  and 
that  she  had  yielded  to  her  mother's 
wishes.  At  the  time  of  the  hearing,  I  ez- 
preased  an  opinion  that  it  constituted 
"unreasonable  delay,"  because  it  amounted 
to  this,  that  a  par^  having  a  good  cause 
did  not  come  into  Court  on  account  of  the 
pain  which  the  disclosure  would  occasion 


to  the  feelings  of  her  fkmily.  I  adhere  to 
the  opinion  that  that  is  "unreasonable 
delay."  But  the  Act  does  not  say  that 
in  all  cases  where  there  is  unreasonable 
delay  the  decree  shall  be  refiised.  Al- 
though there  may  have  been  unreasonable 
delay,  stiU  the  (>>urt  may  grant  a  decree. 
Therefore,  the  question  really  is,  whether, 
assuming  unreasonable  delay,  the  Court, 
under  all  the  circumstances  of  the  case, 
ought  to  withhold  the  decree  ?  There 
was,  no  doubt,  before  the  passing  of  the 
Divorce  Act,  a  class  of  cases  which  did 
invite  criticism  in  respect  of  unreasonable 
delay — cases  where  the  husband's  honour 
had  been  wounded,  and  he  had  put  up 
with  his  own  disgrace.  In  such  cases, 
the  House  of  Lords  acted  on  the  principle, 
"  VigUantibtis,  non  dormientibm,  jura  tub' 
veniunt."  That  is  a  class  of  cases  to 
which,  no  doubt,  the  discretionary  bar 
would  not  apply ;  but,  looking  at  all  the 
circumstances  of  this  case,  I  don't  think  it 
right  to  withhold  the  decree,  and  I  shall 
therefore  make  the  decree  nisi,  with  costs. 
Decree  nisi  with  costs. 


Attorney — £.  Mosn,  for  petitioner. 


IMONIAI.   *l 

!69.         K 
c.  21.     J 


I^ATBIMONIAI. 

1869. 
Dec. 


TEAl-lIAir  V.  TEATIUN  AND 
BUUHELL. 


Stay  of  Proceedings — Costs — Non-pay- 
ment of  costs  by  Husband  who  has  failed  in 
a  Suit- — Fresh  Suit  fur  other  AduUery. 

Non-payment  of  the  costs  of  a  suit  for 
dissolution  of  marriage,  in  which  the  hus- 
band, the  petitioner,  has  failed,  it  not  a 
groimdfor  staying  proceedings  in  a  suit  by 
him  for  dissolution  on  the  grownd  of  fresh 
adultery. 

This  was  a  suit  by  a  husband  for  disso- 
lution of  marriage.  The  petitioner  had 
previously  instituted  another  suit  for  dis- 
solution of  marriage,  charging  adultery 
r  ith  a  different  co-respondent,  in  which  he 
had  failed,  and  had  been  condemned  in 
costs;    These  costs  had  not  been  paid. 
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SearU,  for  the  respondent,  moved  the 
Court  to  order  the  proceedings  to  be 
stayed  until  the  petitioner  should  pay  the 
coate  of  the  former  suit. 

A  Court  of  Common  Law  will  stay  pro- 
ceedings in  an  action  until  the  plaintiff 
pays  the  costs  of  a  preyions  action,  if  it  is 
satisfied  that  the  cause  of  acticm  is  the 
same  in  both,  and  that  the  proceedings 
ore  Ukdy  to  harass  the  defendant.  Here, 
both  the  suits  instituted  by  the  petitioner 
are  for  the  same  cause,  vis.,  the  allied 
adultery  of  the  respondent.  He  c^ed 
Prowse  V.  Loeksley  (1),  Hoare  v.  Dickmm 
(2),  Cobhet  V.  WameriZ). 

Lord  Pinz&ncb. — I  hare  looked  into 
the  aathorities  and  I  find,  that  when  a 
plaintiff  having  &iled  in  one  action  brings 
another  for  the  same  cause,  the  Court  will 
oidor  him  to  pay  the  costs  of  the  former 
proceedings  before  he  goes  further.  That 
is  not  the  case  here.  The  petitioner  is 
asking  for  the  same  remedy  as  in  the 
former  suit,  viz.,  to  get  rid  of  his  wife ; 
but  on  the  g^und  of  adulteiy  with  a  dif- 
ferent co-respondent,  and  it  cannot  be  said, 
therefore,  that  the  cause  of  action  is  the 
same.     I  refuse  the  application. 

Application  refused. 


Attorney — S.  Edwards,  for  rcstwndont;  the  peti- 
tioner in  person. 


1870. 

March  8, 

22, 29. 


MHXEB  V.  MnXBR. 


(1)  3  B.  &  8.  826 ;  s.  c.  32  Law  J.  Bep.  (n.s.) 
Q.B.  227. 

(2)  7  Com.  B.  Bep.  161;  s.  c.  18  Lew  }.  Bcp. 
(m.8.)  C.P.  168. 

(8)  86  Law  J.  Rep.  (n.8.)  Q.B.  94 ;  s.  c.  Law 
Bep.  3 ;  Q.B.  108. 


Husband's  suit  for  Besiituiion  —  Wife 
ovdered  to  return  to  OohabiteUion  —  Wife 
abroad,  and  Address  rinknoum — SubstUnied 
Service  of  Order — Ord^r  not  obeyed — Se- 
questratifm  against  Wife's  separate  Estate 
— Practice. 

In  a  suit  by  the  husband  for  restitution  of 
conjugal  rights,  a  decree  was  made  that  the 
wife  shouM  return  to  cohabitation.  The 
W]/b  was  abroad;  her  address  was  Tc^pt 
secret  by  her  friends,  and  personal  service 
of  the  decree  could  not  be  effected.  Sub- 
stituted service  on  her  attorney  was  in  eon- 
sequence  allowed,  and  the  (decree  remaining 
unobeyed,  the  Court,  without  requiring  a 
previous  writ  of  attachment  to  issue,  granted 
a  writ  of  sequestration  against  the  vnfe's 
separate  estate,  for  the  purpose  of  enforcing 
obedience  to  its  order. 

• 

This  was  originally  a  suit  for  restitu- 
tion of  conjugal  rights  brought  by  the 
husband.  The  respondent,  in  her  answer, 
made  certain  charges  against  her  husband, 
which  at  the  hearmg  ^e  withdrew.  The 
Court  decreed  that  she  should  return  to 
cohabitation,  and  subsequently  condemned 
her  in  the  costs  incurred  hj  the  hnsband 
in  the  suit  (ante,  p.  4).  The  respondent 
was  abroad,  and  had  not  obeyed  the  decree 
of  the  Court,  which,  with  the  order  as  to 
costs,  was  served,  by  permission,  on  her 
attorney. 

Br.  Spinks  (with  him  Ihr.  Tristram),  on 
behalf  of  the  {)etitioner,  moved  the  Court 
(March  8th)  to  order  a  writ  of  sequestra- 
tion to  issue  against  the  separate  estate 
of  the  respondent,  for  the  puipose  of  com- 
pelling her  to  obey  its  decree  by  returning 
to  cohabitation. 

Dr.  Deane  (with  him  Hemming  and  E. 
Browning),  for  the  respondent,  opposed 
the  motion. — The  Court  is  askeid  to  issue 
the  writ  against  certain  roecified  property, 
but  that  property  is  in  the  hands  of  third 
persons  as  trosteee,  and  cannot  be  affected 
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by  it—Brnt  v.  Dent  (1)  ;  OUnkm  v.  Clinton 
(2) ;  Oritpin  v.  Otuiumo  (3). 

[Lord  Penzancr. — ^Wbat  the  Court  has 
to  look  at  is  whether  a  general  vrrit  of 
seqiMBiratiou  ahoold  not  issne,  with  the 
view  of  bringing  the  respondent  to  reason. 
WIhb  it  is  issaed,  the  seqaestrator  may  or 
ma^Bot  be  able  to  seize  the  property,  bnt 
with  that  the  Court  has  now  nothuisr  to 
do.]  ^ 

By  the  practice  of  the  Court  of  Chan- 
cery the  'writ  of  sequestration  must  be 
preceded  by  a  writ  of  attachment — Morgan 
and  Chute' g  Chancery  Statutes  and  Orders 
(Order  29,  Rule  3),  539;  BraUhwaite'a 
Beeord  and  Writ  Praetiee,  239-241 ;  Seton 
OH  Decrees,  3rd  ed.,  1,224.  The  practice 
was  modified  in  the  case  of  ecclesiastical 
decrees  by^  2  A  3  Wm.  4.  c.  93.  s.  2 ;  and 
exception  lias  also  been  made  in  the  case 
of  debtors  by  the  Debtors  Act,  1869  (32 
4  33  Vict.  c.  62.  s.  %)—8ykes  v.  Bysm  (4). 
There  have  been  cases — Hodgson  v.  Hodg- 
son (5) — in  which,  on  a  plaintiff  coming 
before  the  Court  and  representing  that 
an  attachment  would  be  worthless,  that 
form  has  been  dispensed  with  ;  but  these 
cases  were  ea>  parte,  and  if  they  had  been 
gone  into  it  would  have  been  difficult  to 
shew  jurisdiction.  The  party  must  shew 
that  he  is  in  a  position  to  issue  an  attach- 
ment. 

[LoBD  Penzakce. — ^Is  ho  not  so  here  ?] 

No ;  he  is  not  in  a  position  to  ask  for 
an  attachment  untfl  the  order  of  the  Court 
has  been  personally  served  on  the  re- 
^ndent — Hope  v.  Carnegie  (6). 

[LOKD  Pbnzamcb. — It  is  very  unreason- 
able to  say,  if  a  ptu4y  keeps  abroad,  that 
you  cannot  issue  a  writ  of  attachment  be- 
cause you  have  not  served  him  with  the 
order  of  the  Court,  and  that  you  cannot 
issue  a  writ  of  sequestration  because  yon 
have  not  issued  a  writ  of  attachment. 
The  legislation  to  which  you  have  re- 
ferred is  in  the  opposite  direction.] 

(1)  36  Iaw  J.  Bep.  (JC3.)  Fiob.  &  M.  61 ;  b.c 
Uv  Bep.  1,  P.  &  D.  366. 


(2)  Law  Jtep.  216 ;  P.  &  D.  1. 
(S)      -       -  -  -  ■ 


38  Law  J.  Bep.  (r.8.)  Prob.  &  H.  28 ;  «.  c. 
I<v-Bep.  1,  P.  &  D.  622. 

(4)  ae  law  J.  Bap.  (w.s.)  Chanc.  288;  8.  o. 
Uv  Rep.  7 ;  Eq.  Cas.  228. 

(5)  23  Beav.  004. 


Dr.  8pink«,  in  reply. — We  must  take  it 
as  decided  in  this  Court  that  it  has  the 
power  to  issue  a  writ  of  sequestration 
without  a  previous  attachment.  Dent  ▼. 
Dent  (1) ;  Olmton  v.  OlinUm  (2).  In  Hopo 
v.  Oa/megie  (6),  the  lady  was  abroad,  but 
it  does  not  am>ear  that  her  address  was 
not  known.  Here  it  is  otherwise;  the 
respondent  has,  ever  since  the  decree,  re- 
mained abroad,  and  her  address  is  kept 
secret  by  her  &mily  and  her  solicitor.  If, 
under  such  circumstanoes,  personal  ser- 
vice were  to  be  held  necessary,  it  would 
be  utterly  impossible  to  enfDrce  a  decree 
of  the  Court.  But  section  53  of  the  Di- 
vorce Act  empowers  the  Court  to  make 
rules  for  its  practice,  and  under  Rule  16 
(Rules  and  Regulations,  1866),  where  an 
order  cannot  be  personally  served,  appli- 
cation may  be  made  to  the  Court  to  ijlow 
substituted  service,  and  that  is  what  has 
been  done  here. 

Our.  adv.  vidt. 

LoBD  Pbnzancb  (March  22).  —  This 
case  involved  the  question  whether  the 
Court  could  properly  issue  a  writ  of  se- 
questration with  a  view  of  compelling  a 
party  to  the  suit  to  obey  its  order.  That 
question  depended  upon  another,  and  it 
was  this — whether  Courts  of  Equity,  whose 
powers  in  this  respect  are  by  the  Probate 
Act  conferred  upon  this  Court,  have  or 
have  not  been  in  the  habit  of  issuing  writs 
of  sequestration  for  such  a  purpose.  It 
was  not  denied  that  they  had ;  but  it  was 
said  that  it  was  the  universal  practice  in 
Courts  of  Equity,  before  such  an  order 
could  be  made,  tmit  it  should  be  preceded 
by  the  issuing  of  a  writ  of  attachment. 
Now  it  would  certainly  be  a  very  unfor- 
tunate state  of  things  if  that  were  so, 
because  it  would  lead  to  the  necessity  for 
issuing  a  writ  of  attachment,  which  in 
many  cases  would  be  a  mere  idle  pro- 
ceeding, as  a  preliminary  to  taking  the 
only  step  which  would  be  of  any  use ;  for 
if  a  person  who  was  in  contempt  were  out 
of  the  jurisdiction,  the  issuing  of  a  writ 
of  attachment  would  be  of  no  avaiL 
What  Courts  of  Equity  have  been  in  the 

(6)  38  law  3.  Bep.  (n.8.)  410  Chanc. ;  e.  e. 
Law  Bep.  7;  Kq.  Cas.  263. 
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]iabit  of  dobtg  is  ibis,  to  look  npan  Hub 
writ  of  sequestration  as  a  farther  mea. 
sore  to  be  resorted  to  if  the  writ  of  at- 
tachment, which  ia  the  ordinary  method 
of  enforcing 'its  orders  and  decrees,  should 
prove  nasncoessfal.  Where  the  writ  o{ 
attachment  would  be  productive  of  any 
benefit,  it  would  first  be  tried  before  they 
resorted  to  a  writ  of  sequestration ;  but 
it  would  be  rather  singular  if,  wha«  a 
writ  of  attachment  would  be  entirely  use. 
less,  they  should  insist  upon  it  before 
granting  a  writ  of  sequestration.  Upon 
looking  into  the  cases  I  do  not  find 
that  tiie  prcfMsition  as  r^fards  the 
praddoe  of  Ooorts  of  Equity  which 
has  been  contended  for  has  been  main- 
tained.  In  the  case  of  Hodgson  v.  Hodg- 
son  (5)  a  decree  was  made  ordering  the 
defencbnt  to  pay  a  certain  sum  of  money 
into  Court,  and  to  pay  the  costs  of  thie 
suit.  Previous  to  the  decree  the  defend- 
ant had  gone  to  Australia.  The  plaintifi', 
by  mistake,  issued  an  attachment  into  the 
county  of  Westmoreland,  instead  of  into  the 
county  of  I^noaster,  in  which  the  defend- 
ant had  resided  before  going  abroad,  "and 
a  return  had  been  made  of  rum  est  vnoentas. 
The  Court  was  then  moved  that  a  writ  of 
sequestration  might  issue,  without  a  return 
to  an  attachment  in  the  county  of  Lan.> 
tsaster,  and  the  Master  of  the  BoUs  said : 
— "  It  would  be  an  idle  form  to  issue 
another  attachment.  Take  the  ord«-."  I 
am  quite  of  the  same  opioion  as  the 
Master  of  the  Bolls  ;  it  would  have  been 
a  very  idle  proceeding  indeed  to  have 
issued  an  attachnteat  under  such  ciroam- 
stances.  Again,  in  Butler  v.  Mathews  (7), 
the  question  was  whether,  the  party 
being  out  of  the  jurisdiction,  the  Court 
should  proceed  and  take  the  bill  pro  ton- 
fesso.  The  Master  of  the  lUdls  said :— > 
"To  obtain  a  decree  pro  eonfesso  yoa 
must  proceed  with  the  greatest  care." 
The  case  stood  over  £Dr  consideration,  and 
two  cases  having  been  produced,  in  which 
it  was  held  that  when  a  defendant  was 
out  of  the  jurisdiction  an  editachment  need 
not  be  issued,  the  order  was  made.  That, 
no  doubt,  is  only  an  analogous  case,  but 
it  proceeded  on  the  same  principle  that 

(7)  19  Boay.  649. 


where  a  writ  of  attachment  would  be  of 
no  use,  it  need  not  issue.  In  the  case  of 
In  re  the  East  of  England  Bank  (8),  which 
is  a  more  recent  case  and  very  much  to 
the  purpose,  application  was  made  to 
Vice  Chancellor  Sir  R.  T.  Kinderslqr 
for  a  writ  of  sequestration,  without  at- 
tachment, against  Mr.  W.  Hall  who  had 
been  placed  upon  the  list  of  oontribntoriea 
to  the  bank,  and  who  was  abroad.  The 
learned  Judge  said,  "  If  the  practioe  is, 
that  in  order  to  obtain  a  writ  of  sequea. 
tration  you  must  first  get  a  writ  of  at^ikchr 
ment,  the  effect  is,  that  there  is  no 
provision  for  sequestration  in  the  case  of 
persona  who  are  not  resident  in  England ;" 
and  he  made  the  ordM'  for  a  writ  of 
sequestration  to  issue  without  any  pre- 
vious writ  of  attachment.  That  is  a 
direct  authority  in  &vour  of  what  appears 
to  me  to  be  the  more  sensible  course  to 
pursue.  I  shall  order  the  issue  in  this 
case  of  a  writ  of  sequestration,  it  being 
understood  that  the  Court  does  not  now 
enter  into  the  question  as  to  what  pro- 
perty may  or  may  not  be  afiected  by  it. 
That  is  a  question  which  may  arise  here- 
after, and  when  it  does  it  will  have  to  be 
argued.  I  do  not  decide  it  now.  The 
writ  of  sequestaratian  will  issue  with 
costs. 

[Subsequently  (on  March  29)  Dr.  Tris- 
tram  said  that  the  application  for  the  writ 
was  on  the  ground  of  non-compliance 
with  the  decree  of  the  Court,  and  for  non- 
payment of  costs,  and  tha,t  it  had  been 
since  ascertained  that  the  costs  were  paid 
the  day  before  the  motion,  and  the  peti- 
tioner was  therefore  not  entitled  to  the 
writ  on  that  head. 

Lord  Penzance. — It  was  not  granted 
for  that,  but  for  the  disobedience  of  the 
wife  to  the  monition  of  the  Court  in  not 
returning  to  cohabitation.] 


Attorneys — R.  Miller,  for  petitioner;  A.  Jones, 
Smith  &  Co.,  for  rospondont. 


(8)  10  Jur.  (U.S.)  109S. 
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1870.      I         BOBKBTSON  V.   SMITH  iSD 

Jan.  25.  f  oth£bs. 

Feb.  16., 

WUl — Codicil  beginning  "I  hereby  make 
a  free  gift  to  A.  B.,"  S/v. — Probate. 

The  testator,  shortly  before  his  death,  exe- 
cuted a  paper  which  began,  "I  hereby  make 
a  free  gift  to  A.  B.,  of"  ^c.  The  Court 
b^ng  satisfied  that  he  intended  the  opera- 
tion of  the  paper  to  be  dependent  on  his 
death,  granted  probate  of  it  as  a  codicil 
to  his  win. 

The  testator,  Frederick  Craven,  late 
of  St.  John's  Villas,  Eolloway,  in  the 
county  of  Middlesex,  died  on  the  8th 
of  November,  1868.  He  made  a  will  on 
the  29th  of  Jnly,  1868,  and  added  a  codi- 
cil thereto  on  the  12th  of  October,  1868. 
On  the  7th  of  November,  1868,  he  being 
then  in  a  veiy  weak  condition,  the 
following  paper  was  prepared  at  his 
request,  and  executed  by  him  in  the  pre- 
sence of  two  witnesses : — 

"  I  hereby  make  a  free  gifb  to  Martha 
Robertson  of  sixty  pounds,  and  to  John 
Virtue  of  fifty  pounds,  being  the  sum 
deposited  by  me  with  the  Islington  branch 
of  the  London  and  County  Bank. 

"  The  cross  x  of  Frederick  Craven. 

"JoL^J^e.   I^^'^--- 

Miss  Bobertson,  the  plaintiff,  pro- 
pounded it  as  a  second  codicil.  The  de- 
fendants, who  were  the  executors,  pleaded 
that  it  was  not  dnly  executed,  and  that 
the  deceased  did  not  make  it  as  a  second 
codiciL 

IMler,  for  the  plaintiff. 

Tindal  Atkinson,  for  the  defendants. 

At  the  hearing,  on  Friday,  January  28, 
Mr.  Virtue,  the  legatee  and  attesting  wit- 
ness, said  that  he  was  asked  to  draw 
the  paper  by  Mrs.  Smith,  with  whom  the 
decawed  lodged,  on  the  7th  of  November, 
1868 ;  that  the  deceased  was  then  in  a 
low  state,  and  that  when  Misa  Boberston 
obeerved,  "Mr.  Virtue  has  called  about 
the  money,  of  which  I  am  to  have  602. 
and  he  502.,"  the  deceased  replied  iu  a 
low  tone  "  Yes."  Mr.  Virtue  then  wrote 
oat  the  paper  and  read  it  twice  over  to 
the  deceased,  the  second  time  when  the 

Nmw  Sbkibs,  39.- — Pbob.  add  M. 


second  attesting  witness  came  in.  The 
deceased  then  put  his  mark  to  it  in  their 
presence.  Mrs.  Smith  deposed  that  when 
Miss  Bobei^on  spoke  to  him  about  the 
deposit  note,  he  replied  it  was  in  his  box 
at  the  bank,  and  that  he  then  called  to 
Miss  Robertson  and  said  "  I  should  like 
Mr.  Virtue  to  have  502.  and  you  the  rest 
to  do  the  burial."  The  medical  man 
who  attended  the  deceased  steted  that  he 
was  pajulysed,  but  conscious. 

Cur.  adv.  vult. 

Lord  Pbnzance  (on  Feb.  16).  —  The 
Court  took  time  to  consider  its  judgment 
in  this  case,  in  which  the  question  was 
whether  the  ^  paper  propounded  was  of 
such  a  character  as  to  be  testamentaiY. 
The  paper,  which  is  dated  November  7, 
1868,  is  in  these  terms  : — "  I  hereby  make 
a  free  gift  to  Martha  Robertson  of  602., 
and  to  John  Virtue  of  502.,  being  the 
sum  deposited  by  me  with  the  Islington 
branch  of  the  London  and  County  Bank." 
That  was  signed  by  the  testator  in  the 
presence  of  two  witnesses.  It  has  long 
since  been  determined  that  the  language 
of  a  paper  is  not  sufficient  to  determine 
absolutely  whether  the  paper  is  of  a  tes- 
tamentary character  or  not.  To  make  it 
testamentary  the  intention  of  the  writer 
must  have  been  that  the  gifts  or  disposi- 
tions contained  in  it  should  be  dependent 
on  his  death.  The  question  then  is  how 
you  are  to  get  at  that  intention.  The 
Court  has  long  since  decided  that  if  the 
language  of  the  paper  is  insufficient,  you 
may  investigate  the  question  of  a  testator's 
intention  by  parol  evidence;  and  look- 
ing to  the  facto  in  this  case,  I  have  no 
doubt  that  the  testator  did  intend  that 
those  gifts  should  be  dependent  on  his 
death.  This  was  a  sum  which  he  had  in 
the  bank,  and  the  Court  has  no  doubt 
that  by  this  disposition  he  did  not  intend 
to  strip  himself  absolutely  of  it,  if,  con- 
trary to  all  expectation,  he  had  survived. 
The  Court,  therefore,  pronounces  for  the 
instrument ;  coste  of  both  parties  to  come 
out  of  the  estate. 

AttorneyB — Digby,  Sharp  &  Large,  for  plaintiff; 
A.  Digby,  for  defendants. 
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1    In 


the  goods  of  william 

GRAY. 


WiUr—Bevocation  by  later  WiVr— Proof 
by  Bedarations  of  Testator. 

The  testator  made  a  will  in  1881.  ■A 
few  years  hefore  his  death  in  1863,  he  prO' 
dneed  to  two  acquaintances  a  paper  dated 
4<Jt  June,  1847,  which  he  alleged  to  be  his 
vnU,  and  got  one  of  them  to  make  a  copy  of 
it.  This  paper  was  in  substance  the  same 
as  the  will  of  1831.  It  had  the  name  of 
the  deceased  and  the  names  of  two  attesNng 
witnesses  at  the  bottom  of  it,  but  neither  of 
the  persons  to  whom  it  was  shewn  could 
speak  to  any  of  the  signatures.  The  copy 
which  the  deceased  signed  in  their  presence 
was  forthcoming,  but  the  original  document 
could  not  be  found  :' — The  Court  held  that 
there  was  no  evidence  of  its  existence  as  a 
will,  and  granted  probate  of  the  wiU  of 
1831. 

The.  testator,  WilUam  Gray,  late  of 
Manchester,  died  on  the  23Td  of  August, 
1863.  By  a  will,  which  bore  date  April 
18th,  1881,  he  named  his  wife  universal 
legatee,  but  appointed  no  execntor.  Abont 
three  years  before  his  death  he  produced 
to  two  persons  of  the  name  of  Scott  a 
paper  dated  the  4th  of  June,  1847,  which 
he  alleged  to  be  his  wiU,  and  at  his  re- 
quest William  Scott  copied  it,  except  the 
name  of  the  deceased,  which  was  at  the 
foot  or  bottom  of  it.  The  paper  purported 
to  be  a  will,  and  had  the  names  of  two 
attesting  witnesses — Samuel  Kay,  senior 
(who  was  the  deceased's  soUcitor),  and 
Robert  Robinson,  his  clerk — ^both  since 
deceased.  The  testator  signed  the  copy 
in  the  presence  of  the  Scotts.  No  search 
was  made  among  his  papers  until  the 
deat])  of  his  widow  in  1869,  and  the  only 
testamentary  papers  then  forthcoming 
were  the  will  of  1831  and  the  copy  of 
the  alleged  will  of  1847.  The  Scotta  were 
unable  to  depose  to  the  writing  of  any  of 
the  signatures  to  the  original  document 
which  the  deceased  had  produced  to 
them,  and  no  draft  or  other  record  of  such 
a  will  could  be  found  in  the  office  or  books 
of  Mr.  Kay.  In  both  wills  the  disposi- 
tion of  the  property  was  the  same. 

Bayford  moved    the  Gonrt    to    grant 


administiation  (with  iiie  will '  of  1831 
annexed)  of  the  povonal  estate  and  effects 
of  the  deceased  WilUam  Scott  to  the  exe- 
enters  of  his  widow.  There  was  no  suffi- 
cient evidenoe  of  tiie  execution  of  the  will 
of  1847.  If  there  were,  the  principle  <rf 
dependent  relative  revooation  would  apply, 
and  the  copy  would  be  entitled  to  prolwte. 
Our.  adv.  twit 

LoKo  Pbhzancb  (on  March  29). — The 
testator  made  a  will  many  yean  ago, 
before  the  Wills  Act  came  into  opera- 
tion; that  will  is  BdU  existing,  and 
is,  no  doubt,  a  valid  will,  unless  it  has 
been  revoked.  The  w^  in  which  it  ia 
said  it  may  have  been  reveled  is  by  a 
second  will  made  in  1847,  but  that  will  is 
not  forthcoming.  The  first  quesiaon  is, 
whether  it  ever 'existed.  B^ore  the  Court 
can  hold  an  existing  will  to  be  revoked  by 
another,  it  must  have  evidence  of  the  exist- 
ence of  that  other  will  as  a  valid  docu- 
ment. In  this  case  the  paper  itadf  is  not 
in  existence,  and  all  that  the  Court  knows 
about  it  is  simply  this  t — Some  tune  be- 
fore his  death,  the  testator  called  upon 
two  persons  of  the  name  of  Scott,  and 
produced  a  paper  which  he  spoke  of  as 
his  will,  and  asked  one  of  them  to  copy 
it.  The  copy  before  the  Court  is  all  in 
the  handwriting  of  Scott,  and  is  appa- 
rently a  will,  and  there  are  at  the  bottom 
of  it  the  names  of  two  attesting  wit- 
nesses, who  were  existing  persons — ^the 
solicitor  of  the  deceased  and  his  clerk. 
Scott  did  not  copy  the  name  of  the  testa- 
tor, his  statement  to  the  Court  being  that 
the  testator  desired  to  sig^  it  himself; 
and  from  it  the  Court  would  be  led  to  the 
supposition  that  the  testator  thought  that 
by  having  a  copy  made  of  his  will,  which 
had  the  names  of  two  attesting  witnesses 
at  the  bottom  of  it,  and  by  signing  that 
copy,  he  could  make  a  good  wilL  It  is 
clear  that  he  could  not.  Bat  the  ques- 
tion is,  is  there  evidenoe  of  the  original 
document  itself  existing  as  a  valid  wiU  P 
Scott,  who  made  the  copy,  does  not  state 
in  his  affidavit  that  he  is  able  to  depose 
to  the  original  paper  being  signed  in  the 
handwriting  of  the  deceased,  and  what  is 
more,  he  does  not  profess  to  depose  even 
to  the  writing  of  the  two  witnesses.  The 
result^  therefore,  is  iMs — A  p^>er  is  pro- 
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doeed  with  Uie  name  of  the  testator  and 
the  names  of  two  witnesses,  bat  no  proof 
of  the  writing  of  any  of  them,  except  the 
rtatement  to  Scott  by  the  testator  that 
it  was  his  wilL     Is  that  enough  to  satisfy 
the  Gonrt  of  the  existence  of  the  docn- 
mettt  aa  a  will  ?    I  am  constrained  to  hold 
that  it  is  not.    It  has  been  already  held  at 
oommon  law  that  a  statement  by  a  testa- 
tor that  be  has  made  a  will  cannot  be 
eridence  of  its  execntion.    That  is  a  ques- 
tion, perhaps,  that  may  have  to  be  oon> 
ndered  at  a  Sakwee  period.    There  may  be 
eases  m  which  it  would  be  impossible  to 
exchids  saeh  evidence,  bat  np  to  the  pre- 
sent it  has  been  hdd  that  saeh  statements 
are  inadmissible,  and  thraefore  this  state- 
ment by  the  testator  as  to  the  execution 
of  this  will  is  not  evidence.     Bat  suppose 
it  to  be  adnusaible,  does  it  go  far  enough? 
I  think  not.    The  Court  ought  to  have 
some  evidence  beyond  the  statement  of 
the  testaUrr  aa  to  the  paper  having  been 
duly  signed  hy  two  persons  as  witnesses. 
In  the  absence  of  evidence  of  writing,  it 
seems  to  noe  that  proof  of  the  will  of  1847 
fikils,  uid  that  fculing,  all  the  other  questions 
£dl  to  the  gpronnd,  and  nothing  stands  in 
the  way  of  the  original  will  being  proved. 

ftoctor— 'A,  Ajrrlou. 


Probate,     "l 
1870.         >Inthegoodsofa.Q.Tiiuoiiti. 
May  10,  17.  J 

Will — Original  in  India — Copy  referred 
to  and  confirmed  by  Codicil — Probate. 

The  iegtator  made  hit  wHl  in  India  amd 
depotnied  it  with  a  batik  at  Caleutta. 
White  UmpcrarHy  reeidetUin  Beotland  he 
executed  a  codicil,  in  vihieh  he  referred  in 
dittmet  terms  to  a  copy  of  the  wUl.  This 
copy  he  produced  to  the  ioiinesses  at  the 
tme  he  eaeecuted  the  codicil,  and  he  deposited 
loth  papers  in  the  hands  of  his  executor: — 
Held,  that  the  copy  was  incorporated  by  the 
eodieU,  and  probate  of  the  oopy-wiU  and 
eoiieU  viae  granted,  without  production  cf 
Uic  original  vill. 

George  Chreme  Mercer,  formerly  of 
Futiygbor,  in  the  Bast  Indue,  died,  while 


temporarily  resident  in  Scotland,  on  the 
29th  of  October,  1869.  He  made  in  India 
a  will,  in  which  he  appointed  executors, 
and  deposited  it  with  the  Bank  of  Bengal 
at  Calcutta,  where  it  still  remains.  On 
the  21st  of  Aug^t,  1869,  he  duly  exe- 
cuted a  codicil,  which  commenced  thus : — 
"This  is  a  codicil  to  the  last  will  and 
testament  of  G.  G.  Mercer,  formerly  of 
Futtyghnr,  in  Indis^  presently  residing 
temporarily  at  BaUertm,  in  Perthshire, 
retired  indigo  planter,  dated  the  7th  of 
November,  1865,  and  of  which  I,  along 
with  this  codicil  thereto,  execute  a  copy, 
and  homologate  and  confirm  the  same  m 
all  particulars,  except  in  so  far  as  altered 
or  revoked  by  this  codicil."  After  revok- 
ing certain  legacies,  he  nominated  two  exe- 
cutors for  England  and  the  island  of  Jersey, 
conjointly  witii  the  executors  named  in  his 
will,  and  finally  ratified  and  confirmed  his 
said  will.  At  the  time  of  the  execution  of 
this  codicil  he  produced  and  shewed  to  the 
witnesses  a  document,  which  he  informed 
them  was  a  copy  of  his  will.  Further, 
there  was  this  memorandum  in  his  haoad- 
writing  at  the  bottom  of  it :  — "  This 
is  the  copy  of  my  will  or  testament  re- 
ferred to  in  the  codicil,  signed  by  me,  this 
2l8t  day  of  August,  1869,  G.  G.  Mercer." 
He  subsequently  executed  two  other  codi- 
cils, and  delivered  all  three  papers,  with  the 
copy- will,  to  one  of  the  English  executors, 
tellmg  him,  at  the  same  time,  that  the 
document  was  a  correct  copy  of  his  will. 

Indenoiek  (on  May  10)  moved  the  Court 
to  grant  probate  of  the  three  papers  and 
the  copy- win,  as  incorporated  therewith, 
to  the  executors  named  in  the  first  co- 
dicil.— It  would  be  difficult  to  obtain 
the  original  wiU,  and  immediate  probate 
WM  required. 

Cur.  adv.  vuU. 

Lord  Penzance  (on  May  17)  held 
that  the  codicil  incorporated  titie  copy- will, 
and  decreed  probate  of  it,  with  the  other 
papers.  Such  a  course,  he  said,  would  save 
time  and  trouble,  the  original  will  being 
ia  India  and  perhaps  not  easily  accessible. 

Attorneyg — ^Thomas  tt  Hollami. 
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WUl — Beeiducary  Legatee* — Vested  Int»- 
rest — Bight  to  grant  ds  bonis  turn. 

The  testator  left  hy  his  will  to  his  vnfe  a 
life  interest  *»  his  reaZ,  leasehold  and  per- 
sonal estates,  with  jiermission  to  consume 
such  portion  of  the  personal  estate  as  was 
consunuible  by  nature.  On  her  death  or 
re-marriage,  he  gave  his  real  and  leasehold 
estates  and  such  personal  estate  as  then  re- 
mained unconsumed  to  his  children  in 
equal  shares,  their  executors,  adnunistra- 
tors  and  assigns,  with  a  proviso  that  if  all 
and  every  his  children  died  before  obtaining 
a  vested  interest  under  the  wiU,  the  pro- 
perty should  go  in  equal  shares  to  his  then 
next  and  nearest  of  Mn,  atid  the  then  next 
and  nearest  of  kin  of  his .  wife.  The 
testator's  only  child  survived  him,  but  died 
in  his  mother's  lifetime  and  previous  to  her 
re-marriage.  The  wife  died  leaving  part  of 
the  estate  unadministered : — Held,  that  the 
child  did  not  take  a  vested  interest  under 
the  will,  and  administration  was  granted  to 
the  next  of  kin  of  tlis  testator. 

John  Greenh&lgh,  late  of  Failsworiii, 
Lancashire,  died  on  the  7th  of  April,  1856, 
leaving  a  will  dated  the  17th  of  Septem- 
ber, 1855,  in  which  he  appointed  his  wife, 
Mary  Crreenhalgh,  ezeontriz.  The  mate- 
rial  parts  of  the  will  were  as  foQows  :— 

"  This  is  the  last  wiU  and  testament  of 
sae,  John  Oreenhalgh,  of  Failsworth,  in 
the  county  of  Lancaster,  shopkeeper.  I 
give,  devise  and  bequeath  aU  and  singu- 
lar the  real,  leasehold,  and  personal  estate 
and  effects  (except  saoh  as  may  be  vested 
in  me  only  as  trustee  or  mortgagee)  of 
which  I  Ukall  be  seised  or  possessed,  or 
otherwise  entitled  to  at  my  decease,  unto 
my  wife,  Mary  ....  Upcoi  trust,  so  long 
oidy  as  she  shall  oontinae  my  widow,  to 
use  and  enjoy  my  fomiture  and  household 
and  other  effects,  and  to  consume  such  of 
the  said  personal  estate  and  effects  as  are 
consumable  by  nature,  and  to  receive  and 
apply  the  income  arising  from  the  said 
real,  leesehold  and  personal  estates  for 
the  maintenance  of  herself,  and  the 
maintenance,  education  and  bringing  up 


of  aU  and  every  my  present  and  future 
children  and  child.  And  upcm  or  imme- 
diateiy  after  tiie  decease  or  seoond  mar- 
riage  of  my  said  wife,  I  give,  devise  and 
bequeath  my  real  and  leasehold  estates, 
and  my  personal  estate  and  effects  tben 
remaining  unconsumed,  unto  all  and  crveiy 
my  present  and  future  children  and  child, 
and,  if  more  than  one,  in  equal  shareB, 
and  their  respective  heirs,  executors,  ad- 
ministratmv  and  assigns,  as  tenants  in 
common,  and  not  as  joint  tenants,  accord- 
ing to  the  nature  and  tenure  of  the  said 
estete  and  effects  respectively.  Subject, 
nevertheless,  to,  and  in  the  event  of  tiie 
second  marriage  of  my  said  wiEe,  I  hereby 
chai^  tiie  same  with  tiie  payment  to  beir 
during  the  remainder  of  her  life  of  an 
anntuty  or  <dear  yearly  sum  oi  fifteen 
pounds  by  equal  quarterly  payments,  the 
first  of  which  shall  be  due  on  the  day  of 
such  her  second  marriage  ....  If  all 
and  every  my  children  and  child  shall 
happen  to  die  before  attaining  a  vested 
interest  under  this  my  -will,  then  I  give, 
devise  and  bequeath  my  real,  leasehold 
and  personal  estates  and  effects,  subject 
as  herein  mentioned,  unto  the  then  next 
and  nearest  of  kin  of  myself,  and  the  then 
next  and  nearest  of  kin  of  my  said  wife 
in  equal  shares  as  tenants  in  common, 
and  not  as  joint  tenants,  and  their  respec- 
tive heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  and  tetiure 
thereof  respectively." 

The  testator  left  surviving  him  one 
diild,  John  Greenhalgh,  who  died  a  bache- 
lor and  under  age,  on  the  16th  of  Jane, 
1856.  Mary  Gr^halgh,  the  widow  and 
executrix,  proved  the  will  in  April,  1856. 
On  the  27th  of  April,  1858,  she  married 
John  Bates,  and  she  died  on  the  1st  of 
September,  1869,  leaving  part  of  the  es- 
tate of  the  deceased,  John  Oreenhalgh 
the  elder,  unadministeored.  Samuel  Gh«en- 
halgh,  the  plaintiff,  claimed  tiie  grant  de 
bonis  non,  as  the  natural  and  lav^l  bro- 
ther, and  one  of  <^e  next  and  nearest  of  kin 
of  the  testator  at  the  time  of  i^e  seoond 
marriage  of  Mary  Gh:«enhalgh,  and  at  the 
time  of  the  death  of  John  Oreenhalgh  the 
younger.  The  defendant,  John  Bates, 
claimed  the  grant  as  the  representative  of 
John  Oreenhalgh  the  younger,  through 
his  mother,  Muy  Bates,  by  reason  that 
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under  t]ie  will  ihe  whole  property,  sabjeot 
to  the  life  intwest  of  Mary  Bates,  vested 
IB  John  GbeenhaJgh  tiie  younger,  on  the 
death  of  his  £kther.  The  question  was, 
what  interest  John  Greenhalghtheyoonger 
took  under  the  will  P 

Ba^ord,  for  the  plaintiff,  admitted  that, 
if  the  gift  to  the  children  after  the  decease 
at  second  marriage  of  the  wife  had  stood 
akme,  the  estate  would  have  vested  ab- 
sdately  in  the  child  on  i^  death  of  the 
testator ;  but  the  gift  over  to  the  next  of 
kin  of  himself  and  the  next  of  kin  of  his 
wife,  contemplated  the  possibility  of  the 
death  of  tiie  child  or  children  in  the  life- 
time of  the  widow,  or  before  her  second 
Biwnage;  The  words  "  vested  interest  " 
omdd  not  be  taken  in  their  ordinary  senses 
but  meant  an  interest  to  arise  on  thie  death 
or  second  marriage  of  the  widow.  The 
gift  over  therefore  took  effect,  and  the 
plaintiff  was  entitled  to  the  grant.  He 
referred  to  Be  Baxter's  Trusts  (1),  and  J» 
re  Edmondson's  Estate  (2). 

Dr.  Tristram,  for  the  defendant,  sub- 
mitted that  if  a  testator,  in  his  will,  makes 
use  of  words  which  are  sufficient  to  esta- 
Uish  in  an  individual  a  vested  interest  in 
property  on  the  testator's  death,  he  can- 
not divest  that  individual  in  a  subsequent 
part  of  bis  will,  except  in  clear  and  dis- 
tinct terms.  Such  an  interest,  he  con- 
tended, had  been  estaUiahed  by  the  testa- 
tor in  his  BOB,  and  was  not  taken  away  by 
the  snbeeqaent  part  of  the  will.  He  re- 
feired  to  Ccusamayer  v.  Strode  (8) ;  2  Jar- 
laoM  on  WHU,  74S  (ed.  1861) ;  Boper  on 
Lsgmeies,  584;  aitd  Be  Thompgon's  Trusts 
(4). 

G^^r.  adv.  vuU. 

LoBD  Penzakcb  (on  March  29). — The 
Court  reserved  for  consideration  this  case, 
whidi  depends  entirely  upon  the  construc- 
tion of  a  wilL  The  testator's  will  was 
shortly  this : — He  provided  ttiat  his  widow 
should  continue  to  use  and  enjoy,  so  long  as 
dm  remained  his  widow,  his  fariuture  and 
hoosdiold  and  other  effects,  with  authority 
to  oonsiune  snch  of  the  personal  ratate  and 

(1)  10  Jurist,  N.S.,  845. 
(2)IiavBep.  6E4.  389. 
(8)  8  Jornt,  19. 
.    (4)  De  Oez  &  a,  667. 


effects  as  were  consumable  by  nature,  and 
to  receive  and  apply  the  income  arising 
&om  the  real,  leasehold  and  personal 
estates  for  the  maintenance  of  herself  and 
the  maintenance,  education  and  bringing 
up  of  all  and  every  his  existing  and  fu- 
ture children  and  child.  It  went  on  to 
provide  that,  after  her  death  or  second 
nuuriage,  his  real  and  leasehold  estates 
and  his  personal  estates  and  effects  then 
remaining  unconsumed,  should  go  to  his 
children ;  and  then  came  the  clause  which 
is  the  subject  of  the  present  contention — 
"  If  all  and  eveiy  my  children  and  child 
shall  happen  to  die  before  attaining  a 
vested  interest  under  this  my  will,  then  I 
give,  devise  and  bequeath  my  real,  lease- 
hold and  personal  estates  and  effects, 
subject  as  herein  mentioned,  unto  the 
then  next  and  nearest  of  kin  of  myself 
and  to  the  then  next  and  nearest  of  kin 
of  my  wife,  in  equal  shares,  as  tenants  in 
common  and  not  as  joint  tenants,  and 
their  respective  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  nature 
and  tenure  thereof  respectively." 

The  events  that  happened  were  these : — 
The  testator  died,  leaving  a  widow  and  one 
child.  The  child  died  a  bachelor  and  under 
age  in  1866  ;  and  the  widow,  two  years  af- 
terwards, re-married.  The  question  is,  whe- 
ther, under  this  clause,  the  child  did  or  did 
not  die  before  attaining  a  "vested  interest" 
within  the  meaning  attached  to  those 
words  by  the  testatQr  in  his  will  ?  It  is 
not  denied  that  the  terms  of  the  will  in 
iiie  anterior  part  create,  according  to  the 
rules  laid  down  in  Courts  of  Equity,  a 
vested  interort  in  the  dnld  at  the  death  of 
the  testator ;  but  it  is  contended  on  the 
other  side  that  the  Words  "  vested  inte- 
rest," as  used  by  the  testator  in  the  pro- 
viso, were  not  used  by  him  in  a  technical 
sense,  but  mean  a  vested  interest  in  pos- 
session to  arise  on  the  death  or  second 
marriage  of  the  mother.  That  is  the  ques. 
tion.  Counsel  on  boib  sides  referred  me 
to  several  cases  in  the  Courts  of  Equity 
in  which  this  question  was  very  largely 
discussed.  The  roles  of  construction  in 
force  in  Courts  of  Equity  on  this  head  are 
somewhat  technical,  but  the  result  amounts 
to  this — that  in  each  case  the  Court  must 
construe  the  will  by  what  it  believes  to  be, 
on  the  whole  phraseology  of  the  will,  the 
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true  meaning  of  the  testator.  Approach- 
ing the  qaestion  in  that  spirit,  my  opinion 
is  that  the  testator  did  not  refer  to  a  vested 
interest  of  the  technical  character  to  wkich 
I  have  adverted,  but  to  a  vested  interest 
to  arise  on  the  second  marriage  or  death 
of  his  wife.  The  event  for  which  the  tes- 
tator  was  providing  was  the  second  mar- 
riage or  death  of  hia  widow.  So  long  as 
she  remained  unmarried,  his  intention 
clearly  was  that  she  shoold  nse  and  en- 
joy all  his  famitnre  and  honsehold  and 
other  efifects,  consume  such  of  the  per- 
sonal estate  and  effects  as  were  consu- 
mable by  nature,  and  receive  and  apply 
the  rents  and  profits  arising  irom  the  rest 
of  his  property.  On  her  second  marriage 
or  death,  he  mtended  the  provisions  m 
&yoar  of  his  children  to  come  into  opera- 
tion, and  the  gift  over  was,  I  think,  in- 
tended to  take  effect  if  at  that  time  no 
child  existed  to  take  the  benefit  of  such  pro- 
visions. What  also  commends  this  con- 
stmction  is  that  the  personal  property  left 
to  the  children  was  so  much  as  was  nn- 
consumed  on  the  death  or  second  mar- 
riage of  the  widow,  and  until  one  or  other 
of  such  events  happened,  the  amount  of 
the  gift  would  be  uncertain.  I  am  of  opi- 
nion that  the  person  entitled  to  adminis- 
tration is  the  next  of  kin  of  the  testator, 
namely,  the  plaintiff.  I  may  add  that  it 
is  only  by  consent  of  both  parties  that  I 
have  undertaken  to  decide  this  question, 
because  I  tliink  it  would  be  inconvenient 
for  this  Court,  in  a  mere  dispute  as  to  a 
right  to  administration,  to  decide  a  ques- 
tion of  construction  which  more  properly 
lies  within  the  province  of  a  "Court  of 
Equity.  It  was  suggested,  however,  that 
the  property  is  smaU,  and  that  it  is  im- 
prolMiblB  the  matter  will  be  Airther  liti- 
gated. . 

The  costs  of  both  parties  will  be  paid 
out  of  the  estate. 


Proctors — A.  Ayrton,  for  plaintiff;  O.  C.  Sing, 
for  defendant. 
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PBITCHABD  «.  PRITCHABD 
ASD   BEAN. 


Practice  —  Matrlmonidl  Suit  —  Oo-Be- 
spondent  removing  his  Effects— Peremptory 
Order  for  Payment  of  Damages — Writ  of 
fi.fa. 

In  a  suit  by  the  husband  for  dissoltUion 
of  marriage  on  the  ground  of  the  wife's 
adtdtery,  damages  to  the  amount  of  5001. 
u-ere  assessed  against  the  co-respondent. 
The  Court  gra/iited  a  decree  nisi,  and  con- 
demned him  in  costs.  On  affidavits,  shew- 
ing that  the  co-respondent  was  renwoiiig  his 
effects,  and  evading  service  of  a  peremptory 
order  for  payment  of  the  damages,  the 
Court  allowed  a  writ  of  fi.fa.  to  issue  forth, 
wilh,  witlumt  requiring  personal  service  of 
the  order. 

The  questions  at  issue  in  this  suit,  which 
was  the  husband's  petition  for  dissolution 
of  marriage,  on  the  g^und  of  the  wife's 
adultery  with  the  co-respondent,  were 
tried  before  the  Judge  Ordinary  and  a 
special  jury  on  the  26th  of  Febnuur,  1870. 
A  verdict  was  returned  in  favour  of  the  pe- 
titioner; 'the  damages  were  assessed  at 
bOOl,,  and  the  Judge  Ordinary  pronounced 
a  decree  nisi,  with  costs. 

Affidavits  were  subsequently  filed  to 
the  effect  that  the  co-respondent,  a  coal- 
agent^  had  removed  his  formture  and 
effects  from  his  house  at  Hampstead  to 
the  house  of  his  mother-in-law,  and  that 
the  costs  and  damages  had  not  been  paid, 
nor  security  given  for  iiiem..  Under  these 
circumstances — 

Dr.  Spinks,  on  behalf  of  the  petitioner, 
moved  (on  March  19tibi)  for  an  order  upon 
the  co-respondent  to  pay  the  damages  at 
once  to  the  petitioner,  or  into  Court. 

The  JvDQS  Obdinabt  directed  that  an 
order  shonld  issue  to  the  co-respondent  to 
pay  the  damages  to  the  petitioner  within 
two  days  &om  the  date  of  the  service  of 
the  order,  and  farther  ordered  that  in  the 
event  of  the  damages  not  being  paid  to 
the  petitioner  within  that  period,  a  writ  of 
fi.  fa.  should  issue  forthwith. 

On  a  farther  affidavit  (March  22nd) 
that  the  co-Tespond9nt  was  evading  service 
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of  lite  order,  {he  Ooart  directed  the  writ 
of ^.  fa.  to  issue  forthwith,  withoot  a  per- 
Bonal  service  of  the  order. 

Attorncya — ^Wells  &  Sykes,  for  petitioner ;  "W.  D. 
8.  Cooper,  for  respondent ;  Lunbert  &  Bnrgin, 
for  co-iespondent. 


FBOBATa.'l 
1870.     >  MOETIMEB  V.   PAUIi  AKD  PAtTIt. 

5.  J 


Priutke — Testamentary  Suit — Executor 
wUling  to  act — Refusal  to  anoint  Adminis- 
tralor  pendente  lite: 

In  a  testameniary  suit  in  which  there  was 
no  dispute  as  to  the  appointment  of  the  eze- 
eiftors,  and  one  of  them  was  tmUing  to  act, 
the  Court  refused  to  appoint  an  administra- 
tor pendente  lite,  unless  it  could  be  shewn 
thai  there  was  something  requisite  to  be  done 
in  relation  to  the  estate  which  the  executor, 
before  probate,  could  not  do. 

The  testator,  Charles  Mortimer,  \n  his 
will  dated  the  22iid  of  December,  1868, 
appointed  the  plaintiff,  Charles  Edward 
Mortimer,  and  Hemy  PooU  executors. 
He  Babseqneiitly  executed  two  oodicilB, 
dated  respectiyely  the  23rd  of  December, 
1866,  and  the  31st  of  Angost,  1869.  In 
the  second  codicil  he  revoked  the  beqaest 
of  half  the  residne  to  hia  daughter,  Mrs. 
PmiII,  and  gave  the  whole  to  his  son,  the 
plaintifE^  bat  did  not,  by  either  of  the 
codidlB,  alter  the  appointment  of  execa- 
tors.  After  the  death  of  the  testator,  the 
defendants  entered  a  caveat,  and  the  plain- 
tiff propoonded  the  will  and  two  codicils. 
The  defendants  did  not  oppose  the  wUl 
and  first  codidl,  bat  pleaded  the  ububI 
pleas  in  opposition  to  the  second  codicil. 
The  qnestions  at  issne  were  ordered  to  be 
tried  before  the  Conrt  and  a  special  jury. 

Indeneick,  for  the  defendtmts,  moved 
fi>r  the  appointment  of  an  administrator 
pendente  lite. —  The  testator  was  nnder 
oovenaat  to  certain  trustees  to  pay  over  a 
certain  som  of  money  and  trazisfer  a  oer- 
iain  amoont  of  stock.  A  bill  was  filed  by 
the  trustees  in  the  Coart  of  Chancery  for 
the  purpose  of  enforcing  the  covenant. 
There  was  no  answer  to  ths  suit,  and  some 
one  ought  to  be  appomted  to  diaoharge 


the  claims.  It  was  true  the  plaintiff  was 
willing  to  act  in  his  character  of  executor, 
to  ^et  in  the  estate  and  pay  the  claims 
against  it,  bat  his  co-exeoator,  the  defend- 
ant, declined  to  act  until  it  was  determined 
what  papers  wer6  entitled  to  probate. 

SeaHe,  for  the  plaintiff,  opposed  the 
iqiplication.  The  defendants  had  already 
applied  to  the  Coart  of  Chancery  for  the 
appointment  of  a  receiver,  and  their  ap- 
plication was  refused,  because  there  waa 
an  executor,  whose  appointment  was  not 
disputed,  willing  to  act.  Further,  the 
powers  of  an  executor  before  probate  were 
mach  larger  than  those  of  an  administra- 
tor j>endmto  lite — Williams  on  Executors, 
Vol  I.,  p.  291. 

LOBD  Penzabcb. — ^The  defendants  ask 
for  the  appointment  of  an  administrator 
pendente  lUe  for  the  purpose  of  discharging 
certain  functions  in  relsition  to  this  pro- 
perty. An  appUcation  for  a  receiver  was 
made  by  them  to  the  Court  of  Chancery, 
and  the  Court  refused  the  appUcation  be- 
cause there  was  an  executor,  whose  ap- 
pointment was  not  disputed,  wiUing  to  act. 
When  they  come  to  this  Court  they  are 
met  with  the  same  answer :  Yon  do  not 
want  an  administrator,  inasmuch  as  there 
is  a  person  who,  by  the  terms  of  the  tes- 
tator's will,  is  empowered  by  law  to  dis- 
charge the  very  ftinction  for  which  yoa 
want  the  administrator  pendente  lite,  and 
that  person  is  prepared  to  discharge  tiiat 
ftinction.  If  that  be  so,  I  am  quite  clear 
IJiat  the  Conrt  ought  not  to  appoint  an 
administrator  pendente  Hie,  bat  if  the  de- 
fendants can  shew  that  there  is  something 
requisite  to  be  done  in  respect  of  this  pro- 
perty, which  the  executor  before  probate 
cannot  do,  they  will  then  have  laid  the 
foundation  for  the  appointment  of  some 
one  who  can.  The  Court  is  always  ready 
to  appoint  an  administrator  pendente  Ute 
when  there  is  a  need  shewn  for  it,  and  that 
wiU  arise  when  there  is  something  required 
to  be  done  which  the  executor  cannot  do. 
Motion  refused  with  costs. 

Attorney— W.  H.  Waller,  for  plaintiff. 
Proctors — Toller  &  Sons,  for  defendants. 


Digitized  by 


Google 


48 


PROBATE  AND  MATBIMONIAL: 


[N.S. 


Pbobitb. 

1870 

A      "1  2fi    f^^  '^  goods  of  WILLIAM  HARBIS. 

May  3.  , 

Probate  —  Thao  WUh :  one  limited  io 
Property  in  England,  the  other  to  Property 
in  Tasmania. 

The  testator  died  leaving  two  wiUs — one 
limited  to  property  in  England,  the  other  io 
property  in  Tasmania,  and  he  appointed 
different  executors  in  each.  The  Court 
granted  probate  of  both  papers  as  together 
constituting  the  will  of  the  deceased,  to  the 
executors  named  in  the  English  wiU. 

The  testator,  William  HarriB,  died  at 
Leamington  Priors,  Warwickahire,  on  the 
7th  of  Angust,  1869.  He  executed  two 
wills,  dated  the  24th  of  May,  1867,  and 
the  16th  of  July,  1867.  In  the  first,  he 
disposed  only  of  his  property  in  Tasma^ 
nia,  and  appointed  three  persons  resident 
in  Hobart  Town  executors,  with  directions 
to  transfer  the  residue  of  his  property  in 
Tasmania  to  the  executors  of  his  English 
wiU,  to  be  by  them  inyested.  The  second 
will  commenced  thus : — "  This  is  the  last 
will  and  testament  of^"  &c.,  "so  &r  as 
regards  my  property  in  England,  I  haying 
by  a  separate  and  distinct  will  disposed  of 
my  property  in  the  colony  of  Tasmania,  and 
which  win  I  ratify  and  confirm  by  this  will ; 
and  I  desire  that  the  same  may  not  be 
annulled,  interfered  with  or  afiected  by 
this  wiU."  He  then  disposed  of  his  pro- 
perty in  England,  and  appointed  dif- 
ferent executors  &om  those  in  the  first 
wilL  The  second  wiU  was  proved  in  the 
District  Biegistry  at  Birmingham,  on  the 
15th  of  October,  1869 ;  but  on  the  other 
will  being  presented  for  probate  in  the 
proper  office  at  Hobart  Town,  it  was  re- 
vised, on  the  ground  that  both  papers 
constituted  the  will  of  the  deceased,  and 
that  therefore  probate  of  both  together 
should  be  taken. 

Prilchard  now  moved  the  Court  to  revoke 

1867,  and  decree  probate  of  both  papers 
as  together  constituting  the  will  of  the 
deceased.  A  similar  order  was  made  in 
the  case  (not  reported)  of  In  the  goods  of 
Bishop  Wilson  (November,  1866) ;  but  In 


the  goods  of  Coode  (1)  a  different  rule  was 
adopted. 

The  CouET,  having  referred  to  the  papers 
connected  with  the  grant  made  In  the 
goods  of  Bishop  Wilson,  directed  the  pro- 
bate of  the  will  of  the  16th  of  July  to  be 
revoked,  and  decreed  to  the  executors 
named  therein  probate  of  both  papers  aa 
together  constituting  the  will  of  iho  de- 
ceased. 

AttomeTe — Cliuich,  Sons  &  Clulw. 


Pbobatb. 

1870. 
April  26. 


\lnt 
Jiln 


the  goods  of  kabt  willuxs. 
the  goods  of  j.n.  uoBOiir.) 


Administration  —  Citation  to  Busbami 
to  take  grant  of  Wife's  Estate — AppUemt 
without  direct  Interest. 

In  an  administration  suit  i»  Chancery 
it  becamie  necessary  for  the  purposes  of  the 
suit,  that  a  persomd  representative  of  A, 
the  wife  of  B,  should  be  appointed.  The 
Court,  at  the  instance  of  G,  who  had  no 
direct  interest,  allowed  a  citation  to  issue  to 
B  to  take  administration  of  his  wife's 
estate,  or  to  shew  cause  why  U  shoM  not 
he  granted  to  G. 

James  Hungerford  Morgan,  late  of 
Tenby,  in  the  county  of  Pembroke,  a 
lieuteoant  in  the  Boyal  Marines,  died 
on  the  15th  of  April,  1851,  a  bachelor  and 
intestate,  leaving  Mary  Morgan,  his  sister, 
and  Thomas  Sleeman,  Elizabeth  Briggs, 
Mary  Sleeman,  and  James  Sleeman,  the 
children  of  another  sister,  the  only  persons 
entitled  in  distribution  to  his  property. 

Letters  of  administration  of  his  per- 
sonal estate  were  granted  to  Mary  Morgan, 
who  died  in  January,  1852,  without  having 
distributed  the  property,  and  leaving  a 
will  iu  which  she  appointed  Mary  Sleeman, 
her  niece,  sole  executrix.  Mary  Sleeman 
took  probate  of  the  will,  intermarried 
with  William  Williams  in  1857,  and  died 
in  September,  1863.  She  took  possession 
of  a  portion  of  James  H.  Morgan's  pro- 

(1)  86  Law  J.  Bep.  (h.s.)  Prob.  &  tf.  129  ;  i.  e. 
Law  Bep.  1  Frob.  &  D.  449. 
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bate,  bat  dvposed  of  it  w  if  it  betonged 
to  the  testatrix,  Mary  Morgan.  In  De> 
oember,  1867,  administration  df  the  on* 
adnunistered  goods  of  James  H.  Morgan 
was  granted  to  Tliomas  Sleeman,  and  in 
Septfflnber,  1868,  a  snit  waa  institoted  by 
Jameis  Sleeman  in  the  Court  of  Chancery, 
lor  the  administration  of  ^M  estate  of 
Jwn^  H.  Morgan.  For  the  pnrposes  of 
tlua  Boit  it  was  neoessary  that  a  repreeen- 
tativB  of  the  estate  of  Mary  Williams 
should  be  appointed. 

Dr.  Spinlet  now  moved  Ute  Court,  on 
behalf  of  James  Sleeman,  to  allow  a 
citation  to  issue,  calling  upon  William 
Williams  to  take  administration  of  the 
goods  of  his  wife,  or  shew  cause  why  tiie 
grant  should  not  be  made  to  James 
Sleemao.  He  referred  ia  Inthe  goods  of 
Mary  Keane  (1),  In  the  goods  of  Oeorge 
Jokn*on  (2). 

Lord  Pekzanck. — ^It  seems  to  follow, 
from  the  necessity  of  the  case,  that  some 
mrthod  shoold  be  devised  to  litigate  the 
question,  whether  and  to  what  extent  the 
estate  of  Mary  Williams  is  indebted  to 
that  of  James  H.  Morgan,  and  for  that 
purpose  a  representatire  of  Mary  Wil' 
iiains  most  be  appointed.  The  applicant 
has  no  direct  interest,  but  he  has  an  in. 
direct  one,  and  if  the  husband  will  not 
take  the  grant,  the  applicant  ought  to  be 
Nttitled  to  it.  At  present^  however,  I 
have .  no  eonstat  o£  the  proceedings  in 
Chancery.  When  they  are  brought  in, 
the  citation  will  issue,  and  after  it  has 
been  returned  it  will  be  for  consideration 
whetiier  ihe  grant  to  the  applicant  shall 
be  Umited,  and  if  so,  to  what  extont. 


AttoratjB—T.  White  &  Sona. 


(1)  1  Hag.  692. 

(2)  2  Sv.  &  Tr.  695. 


I,  39. — Pbob.  AMD  Mat. 


Pbobate. 

1870. 
May  10. 


y- 


the  goods  of  the  bev.  i. 

O.  BTDK. 


PmeHce — Scotch  Oot^rmaUon  sealed  in 
England — Additional  Froperty  discovered 
in  England — Fresh  Inventory,  and  addU 
tUmaX  Confirmation  sealed  in  Begistry. 

On  the  death  of  the  testator,  a  domiciled 
Scotchman,  his  widow  filed  in  the  Commis- 
sary Court  at  Jedburgh  an  inventory  of  his 
estate,  distinguishing  which  part  was  situate 
in  Scotland  and  which  in  England,  and  the 
value  of  each,  and  she  was  decreed  and 
eonfirmed  executrix  dative  to  the  deceased. 
The  confirmation  was  sealed  in  England- 
under  the  provisions  of  the  Confirmation  and 
Probate  Act.  Subsequently  additional  es- 
tate was  diseotered  m  England.  Thereupon 
the  exeouMa  filed  afresh  inventory  of  such 
estate  in  the  Commissary  Court,  and  obtained 
an  eik  or  additional  eonfirmaiuMi: — The 
Court  ordered  the  eik  to  be  sealed  in  th» 
Segistry. 

The  Bev.  John  Qabriel  !^rde,  a  domi> 
oiled  Scotohman,  died  at  Melrose,  Box> 
bnrghshire,  on  the  7th  of  December,  1868. 
He  left  a  will  in  which  he  gave  certain 
property  to  his  wife,  but  did  not  appoint 
an  executor  or  dispose  of  the  residue  of 
his  estate.  The  widow  filed  in  the  Com- 
missary Court  at  Jedburgh  an  inventoiy 
of  the  estate,  distingnishing  which  part 
was  situate  in  Sootland  and  which  in  Eng. 
land,  and  the  value  of  each,  and  on  the 
4th  of  March,  1869,  ihe  Commissary  of 
Boxbui^hshire  decreed  and  confirmed  her 
executrix  dative  to  the  deceased. 

This  c(mfirmation  was  sealed  in  the 
B^istry  o£  the  Court  of  Probate  in  Eng- 
land on  the  24th  of  March,  1869.  In 
July,  1869,  a  sum  of  10,722Z.  14«.  7d. 
be(»me  payable  in  England  to  tite  estate 
of  the  deceased.  The  widow  filed  in  the 
Commissary  Court  at  Jedburgh  a  further 
invemtoty,  oontaiming,  in  addition  to  the 
properfy  included  in  the  first  inventory, 
that  which  subsequently  accrued  to  the 
deceased's  estate,  and  thereupon  an  eik  or 
additional  confirmation,  under  seal  of  the 
Commissaiy,  issued  to  her  on  the  26th  of 
Februaiy,  1870.  The  duty  on  the  addi- 
.tional  inventory  had  been  paid,  and 
"caation"  found  in  respect  of  the  pro- 
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portj  therein  contaiiied.  The  seal  of  the 
Court  was  refused  to  be  attached  to  the 
eik  in  the  Registiy,  on  the  ground  that 
the  whole  of  the  property  contained  in 
the  additional  inventoiy  was  situate  in 
England. 

Dr.  Spinks  (with  him  Pritchard)  moved 
the  Court  to  order  that  the  seal  of  ttke  Court 
be  attached  to  the  additional  confirmation. 
He  submitted  that  the  applicant  having 
followed  all  the  directions  of  the  Confirma- 
tion Act  (21  &  22  Vict.  c.  66)  was  entitled 
to  have  the  additional  confinnation  sealed. 
Section  16  required  that  the  inventory 
should  include  the  whole  of  the  personal 
estate  in  the  United  Kingdom,  and  the 
value  thereof  and  section  16  incorporated 
the  48  Geo.  3.  c.  149.  s.  38,  which  ex- 
pressly  provides  that  "if  at  any  subse- 
quent period  a  discovery  shall  be  made  of 
any  other  efiFects  belonging  to  the  deceased, 
an  additional  inventory  or  additional  in< 
ventories  of  the  same  shall  within  two 
calendar  months  after  the  discovery  there- 
of be  in  like  manner  exhibited,  &o.,  &c." 
It  ftirther  inflicted  a  penalty  of  20J.  for 
neglect  of  the  provision,  and  the  execu- 
trix had  no  alternative  but  to  file  the 
additional  inventory.  This  case  is  dis- 
tinguishable fi^jm  In  the  goods  of  Chrdon 
(1),  In  the  goods  of  Wingate  (2),  and  J» 
the  goods  of  Hutchison  (3). 

LoBD  Penzance. — I  think  this  applica- 
tion ought  to  be  granted.  For  my  own 
part  I  should  have  been  well  content  if  in 
those  former  cases,  saving  only  the  first 
— In  the  goods  of  Chrdon  (1),  the  Court 
had  held  that  the  confirmation  might  be 
sealed.  Still,  if  the  present  case  were,  in 
all  its  circumstances,  like  those  cases,  I 
should  feel  myself  bound  to  follow  the 
decision  of  my  predecessor.  But  I  do  not 
think  that  the  previous  cases  do  determine 
this  case  for  the  reasons  pointed  out  by 
counsel.  In  this  case  there  exists  what 
did  not  exist  in  the  previous  cases — an 
original  inventory  and  confirmation  made 
under  the  provisions  of  the  statute,  which 
coupled  the  Scotch  and  the  Enghsh  estates 
together,  treating  them  as  the  subject  of 

(1)  2  Sw.  &  Tr.  622. 

(2)  2  Sw.  &  Tr.  625. 

(3)  3  Sw.  &  Tr.  I6S;  s.e.  32  Law  J,  Sep. 
<M.B.)  Prob.  M.  &  A.  26. 


one  gn^Ant,  and  that  confirmation  after- 
wards sealed  in  England.     That  being  so, 
and  the  intention  of  the  Confirmation  Act, 
referring  as  it  does  to  the  previous  ActA 
regarding  probate,  being  that  where  an 
additional  portion  of  the  estate  is  snbae- 
qnently    discovered,    a    firesh    inventory 
should  be  filed  of  such  additional  estate, 
and  should,  so  to  speak,  be  drawn  back  to 
the  original  confirmation,   I  think  that 
that  ought  to  be  done  now  when  the  pro- 
perty is  discovered  which  would  have  been 
done  in  the  first  instance  had  its  existence 
been  then  known.  There  is,  as  I  have  said, 
a  feature  in  this  case  which  certainly  did 
not  exist  in  either  of  the  cases  referred  to. 
The  Court,  therefore,  is  not  boimd  by 
those  decisions,  and  the  appUcation  may 
be  granted.     It  might  be  inconvenient  if 
the  Court  were  to  decide  otherwise.  I  see 
no  harm   in   the   seal   being   put  to  the 
grant ;  whereas,  if  the  Court  were  to  decide 
otherwise,  it  might  subject  the  parties  to 
great  difficulty  in  ascertaining  what  their 
proper  duty  in  the  matter  was. 

Attorney — D.  E.  Forbes. 


Matbihokiai.') 

1870.  I        ST.  PAUL  V.  ST.  PAUL  AXD 

May  17  ;     f  FABQUHAB. 

June  7. 

Divorce — Setttements,  alteration  of— In- 
come  of  OuUty  Wife — TotaZ  Income  alloUed 
to  Mavttienamoe  of  Children. 

On  the  marriage  of  the  parties  the  father 
of  the  respondent  (the  wife)  brought  into 
settlement  a  swn  of  3,000Z.,  in  which  the 
first  life-interest  was  given  to  the  respon- 
dent. Ser  conduct  was  bad,  amd  after  her 
marriage  with  the  petitioner  had  been  dis- 
solved, she  intermarried  with  the  co-respon- 
dent, an  officer  in  the  army.  The  Court 
ordered  that  the  total  income  derived  from 
the  fund  in  sMemeiat  should  be  applied, 
during  the  lifeUme  of  the  respondent,  to  the 
maintenance  of  the  three  children  of  the 
marriage. 

A  decree  nisi  for  dissolation  of  the 
marriage  on  the  husband's  petition  was 
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pronounced  on  the  Ist  of  May,  1868.  The 
Qaeen's  Proctor  subsequentlj'  intervened, 
but  the  intervention  &iled,  and  the  decree 
was  made  abeolnte.  The  renx>ndent  after- 
wards intermarried  with  the  co-respon- 
dent, an  officer  in  the  army.  On  her 
marriage  with  the  petitioner,  her  father 
setUed  a  snm  of  3,000i.,  the  first  life-inte- 
rest being  given  to  the  respondent,  the 
second  to  the  petitioner,  the  fond  ulti- 
mately to  go  to  the  children  of  the  mar- 
riage, of  whom  there  were  three — all  girls 
and  yoni^.  The  matter  now  came  be. 
fore  the  Court  on  the  petition  of  Mr. 
St.  Paul  that  the  settlement  might  be 
varied  either  by  giving  him  one- third  and 
the  children  two-thirds  of  the  income  de- 
rived from  the  fund,  or  applying  the 
whole  income  to  the  maintenance  and 
education  of  the  children.  The  conduct 
of  the  respondent  was  bad,  and  the  peti- 
tioner, an  attorney  by  profession,  had  no 
property  of  his  own. 

"Dr.  Veatie  (with  him  W.  G.  Harrison), 
in  support  of  the  petition,  referred  to 
March  v.  March  and  Palvmbo  (1). 

Pritehard,  for  the  respondent,  sub- 
mitted that  to  make  either  order  would 
go  fitr  beyond  the  principle  laid  down  in 
Mareh  y.  March  and  Palimbo  (1).  As  in 
that  case  so  here  also,  the  whole  property 
came  from  the  respondent's  friends.  The 
first  object  of  the  settler  was  her  support, 
and  it  might  happen  that  she  would  be 
1^  unprovided  for  by  her  existing  hus- 
band. 

Cur,  adv.  vuU. 

On  the  7th  of  June  judgment  was  given 
as  follows — 

Lord  Penzancs. — The  Court  took  time 
to  consider  this  case  with  a  view  to 
determining  what  should  be  done  by 
way  of  alteration  of  the  settlements. 
Alternative  propositions  were  laid  before 
the  Court  by  the  learned  counsel  for  the 
petitioner,  the  husband.  One  was  to  the 
efiect  that  a  certain  portion  of  the  wife's 
property  should  be  made  over  to  him, 
and  the  remainder  to  the  children ;  the 
o&er  was,  that  the  whole  of  it  should  be 
made  over  to  the  children. 


The  property,  which  consists  of  1501.  a 
year,  was  settled  by  the  wife's  &ther  at  the 
time  of  the  marriage  ;  the  wife  was  given 
the  first  life-interest  in  it,  after  that  a  life- 
interest  to  the  husband,  and  then  to  tfatf 
children.  The  circumstances  of  the  case 
disclosed  the  worst  possible  conduct  on 
the  part  of  the  wife.  She  formed  an  in- 
timacy with  the  co-respondent,  deceiving 
her  husband  as  to  its  true  character ;  she 
treated  him  with  the  greatest  ignominy 
and  contempt,  and  finally  she  went  away 
with  the  co-respondent,  whom  she 'has 
since  married.  Therefore,  the  Court  has 
no  hesitation  whatever  in  dealing  with 
this  sum  of  1502.  a  year  brought  into 
settlement  by  her  father,  in  such  a  way, 
during  her  life,  that  no  portion  of  it  shall 
go  to  her.  But  when  the  question  arises 
whether  any  part  of  it  shall  be  given  to 
the  petitioner,  seeing  that  the  fund  is  not 
very  large,  and  that  there  are  three  chil- 
dren, the  proper  conclusion  appears  to  be 
that  the  whole  of  it  should  go  to  the  chil- 
dren. The  Court  will  make  an  order  to 
that  effect,  and  in  accordance  with  the 
alternative  proposition  suggested  by  the 
petitioner.  The  Court,  of  course,  only 
deals  with  the  fund  during  the  respon- 
dent's lifetime.  When  she  dies,  the  peti- 
tioner will  have  a  life-interest  in  it,  and 
with  that  of  course  the  Court  would  not 
interfere. 

Dr.  DeoMe. — ^A  year's  dividends  are  now 
due  on  the  fund. 

LoED  Penzance. — The  order  will  extend 
to  all  dividends  now  due  and  receivable 
by  the  trustees. 

[His  Lordship,  on  reconsideration, 
doubted  whether  he  had  power  to  deal 
with  the  dividends  in  arrear.  The  order 
was,  in  consequence,  limited  to  "  income 
accruing  from  and  after  the  date  of  the 
order."] 

Order  accordingly. 


Attorneys — Pvukia  &  Perry,  for  petitioner ;  Clark, 
Woodcock  &  Ryland,  for  respondent  and  co* 
respondent. 


(1)  3«  Law  J.  Rep.  (k.s.)  Frob.  &  M.  28 ;   s.  c 
law  Rep.  1  P.  &  D.  440. 
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Hatbimovial.*! 

1870.  >    8YKES  V.  STKES  AND  SMITH. 

Jane  7.     J 

Divorce — Settlements — Oovetumt  by  Fa- 
ther of  Petitioner  to  pay  Respondent  an  An- 
nual Sum  on  Petitioner's  Death — Power  to 
Deal  with— 22  ^  23  Vict.  c.  61.  «.  5. 

On  the  marriage  of  the  parties,  the  father 
of  the  petitioner  covenanted  to  pay  to  the 
respondent  the  anntial  sum  of  1001.  after 
the  death  of  the  petitioner.  The  marriage 
was  dissolved  by  reason  of  the  responderd's 
adultery.  The  Oourt  ordered  that  the  money 
should  be  applied  for  the  benefit  of  the  child 
of  the  marriage,  bui  held  that  it  had  no 
power  to  deprive  the  respondent  of  her  right 
under  the  covenant  on  the  diath  of  the  chUd. 

Tbia  was  an  application  on  behalf  of  the 
petitioner,  in  whose  favour  the  Court  had 
made  the  decree  absolute  dissolving  the 
marriage,  on  the  25th  of  January,  1870, 
for  an  order  confirming  the  registrar's 
report  as  to  the  alteration  of  the  settle- 
ment, and  to  relieve  the  father  of  the 
petitioner  &om  a  covenant  he  had  entered 
into  on  the  maxriage,  "  to  pay  to  the  re- 
spondent the  annual  sum  of  100!.  after 
the  death  of  the  petitioner,  and  during 
the  joint  lives  of  himself  and  the  said 
respondent,  or  until  the  said  respondent 
should  marry  again."  There  was  one 
chUd  of  the  marriage,  a  daughter,  bom 
in  1860.  No  question  arose  as  to  the 
alteration  of  the  settlements  proposed  in 
the  registrar's  report. 

Dr.  Tristram,  for  the  petitioner,  asked 
that  the  money  covenanted  to  be  paid  to 
the  respondent  by  his  father,  might  be 
applied  for  the  benefit  of  the  child,  and 
that  in  the  event  of  the  death  of  the  child 
during  the  respondent's  life,  it  might  go 
upon  the  trusts  of  the  settlement  as  if  ilie 
respondent  were  dead.  He  referred  to 
Caiwell  ▼.  OalweU  and  Kennedy  (1)  ;  and 
out  v.  out  and  Hogg  (2). 

Searle,  for  the  respondent. — ^There  is  no 
objection  to  the  money  being  applied  for 
the  benefit  of  the  chilc^  but  the  Court  has 
no  power  to  deprive  the  respondent  of 
her  interest  under  the  covenant  after  the 
death  of  the  child. 

(1)  8  8w.  &Tr.  269. 

(2)  Ibid.  640;  e.c.  33  Law  J.Bep.  (u.  s.)  Prob. 
H.  &  A.  43. 


LoED  Penzakce. — The  plain  object  of 
the  legislature  in  enacting  the  section  under 
which  these  apphcations  are  made,  was 
that  where  a  woman  has  committed  adul- 
tery, the  Court  should  have  power  to 
divert  money,  to  which  she  may  be  en- 
titled under  settlement,  from,  her  for  the 
benefit  of  the  husband  or  child,  but  a&ex 
they  are  dead,  the  Court  can  deal  no 
longer  with  the  settlements.  The  Court 
has  no  power  to  relieve  the  &ther  of  the 
petitioner  fiwm  the  obligation  of  the  cove- 
nant. The  application  in  that  respect 
must  be  refused. 

Attorneys — B.  F.  Wataon,  for  petitioner ;  Cookson, 
Wainewright  &  Co.,  for  respondent ;  Dawes  & 
Sons,  for  co-reapondent. 


ITB.     "I 

'0.       ^      In 

3, 17.  J 


the  goods  of  z.  a.  hill. 


Pbobatb. 
1870. 
May  10, 

Administration  (with  WUl  annexed)  de 
bonis  non — American  domicile — Grant  in 
America  to  Person  not  eniiUed  by  English 
Law — American  Grant  followed. 

A  died  domiciled  in  America,  and  by  her 
will  appointed  B,  her  father,  sole  executor 
and  residuary  legatee.  B  died,  leaving  part 
of  the  estate  unadministered.  On  the  appli- 
cation of  his  executors,  who  were  aU  domr 
died  in  America,  administration  of  the  un- 
administered estate  of  A  was  granted  io  0 
by  the  Court  in  America.  The  Court,  foU 
h/wing  the  American  grant,  allowed  a  grand 
of  administration  (wUh  the  will  annexed) 
of  the  personal  estate  of  A  in  this  country, 
to  go  to  0. 

Eleanor  Sarah  Hill  died,  domiciled  in 
America,  in  1864,  and  by  her  will  ap- 
pointed her  father,  Thomas  Finnimore 
Mill,  sole  executor  and  residuary  legatee. 
He  proved  the  wiU  in  America,  and  died 
in  December,  1869,  having  executed  a  will 
in  which  he  appointed  Maria  Frances  An- 
derson, "William  McConoh,  and  Horatio 
Gates  (who  were  all  domiciled  in  America) 
his  executors.  At  their  request  letters  of 
administration  of  the  estate  of  his  daughter, 
Eleanor  Sarah  HiU,  left  unadministered  by 
him,  were  granted  by  the  Court  in  America 
to  the  Rev.  Gl«orge  Washington  Anderson, 
the  husband  of  Maria  Frances  Anderson. 
A  representation  to  the  estate  of  Miss 
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Hill  in  Una  oonntiy  havmg  become  neoes^ 
sarj,  the  exeoators  of  her  &ther  and  exe- 
cator,  Thomas  Finnimore  Hill,  executed 
a  docoment  in  which  they  required  that 
the  grant  in  England  might  be  made  aa 
in  America  to  the  Bev.  Q.  W.  Anderson. 
Dr.  Spinks  (on  May  10)  moved  the 
Conrt  accordingly. 

Cvr.  adv.  miU. 

LoBD  Pekzanck  (on  May  17). — ^A  grant 
of  adminifitration  of  the  estate  of  the  de< 
ceased  was  made  in  America.  The  party 
who  obtained  that  grant  has  applied  for 
a  grant  in  this  conatiy  for  the  distribu- 
tion of  the  English  assets.  The  Conrt 
some  time  ago  gave  its  adherence  to  the 
general  principle,  that  when  a  person  dies 
domiciled  in  a  foreign  country,  and  a  party 
clothed  with  authority  by  the  proper  Court 
of  that  country  to  administer  his  estate 
comes  to  this  country  and  applies  for  a 
grant,  in  order  that  he  may  administer 
the  English  assets,  the  Court,  without 
further  inquiry,  should  make  the  grant. 
In  this  case  of  The  goods  of  Eleanor  Sarah 
Hill,  the  property  of  which  she  died  pos- 
sessed in  this  country  would  form  part  of 
the  estate  of  her  father,  her  next  of  kin  at 
the  time  of  her  death,  and  according  to 
the  English  law  of  succession,  in  order  to 
obtain  those  assets,  it  would  be  necessary 
to  take  out  a  grant  to  the  father.  It  so 
happens — a  mere  incident  in  the  case — 
that  the  law  of  America  as  regards  suc- 
cession coincides  with  the  law  of  this 
country  in  that  matter,  and  in  order  to 
obtain  the  estate  of  the  deceased  person 
in  America,  it  was  necessary  to  take  out  a 
grant  to  the  &ther.  Then  arises  the  ques- 
tion, whether  it  is  necessary  to  do  so  here. 
It  seems  to  me  that,  if  the  general  prin- 
ciple of  following  the  foreign  grant  is 
wortji  preserving  at  all,  it  should  be  pre- 
served in  its  integrity ;  and  that  being  so, 
that  I  ought  to  ^ut  my  eyes  to  the  ordi- 
nary course  of  succession  here — to  adopt 
the  &ct  that  a  particular  person  is  ap- 
pointed the  administrator  of  the  deceased 
by  the  proper  Court  in  America,  and  to 
acknowled^  that  &xit  as  the  basis  of  the 
grant  in  this  country.   The  grant  may  go. 

AttoineTs— King  &  McHillan. 


[in 


ilie  goods  of  I.  B.  o'locohlin. 


Pbobate. 

1870 
May  31 

'Wm — Besidiie — Money  restMmg  from 
"  Bale  of  effeeU:' 

The  testator,  in  addition  to  specific  be- 
qitests,  ga/ve  to  A,  the  only  legcUee  named 
in  the  wUl,  "  also  any  money  that  may  re- 
sult from  the  sale  of  my  effects  after  paying 
the  few  small  debts  that  I  owe  "  : — Held, 
not  to  carry  the  residue. 

The  testator  executed  a  will  in  which 
he  named  .no  executor,  and  disposed  of 
his  property,  with  the  exception  of  two 
articles  of  personal  ornament,  in  the  fol- 
lowing terms : — "  I  leave  whatever  money 
remains  at  my  agents,  Sir  J.  Eirkland  & 
Co.,  and  Messrs.  Cox  &  Co.,  to  my  cousin. 
Miss  O'Lougblin ;  also  any  money  that 
may  result  from  the  sale  of  my  effects 
after  paying  the  few  small  debts  that  I 
owe.  I  also  wish  her  to  get  my  watch." 
The  whole  property  of  the  deceased  con- 
sisted of  money  at  his  agents — 2411.  5». 
3d.,  and  effects  worth  50J. 

Searle  moved  the  Conrt  to  grant  ad- 
ministration, with  the  will  annexed,  to 
Miss  O'LougUin,  as  residuary  legatee 
named  in  the  will.  He  submitted  that 
the  words,  "also  any  money  that  may 
result  from  the  sale  of  my  effects,"  were 
sufficient  to  carry  the  residue — Campbell 
V.  Prescott  (1). 

LoED  Penzabcb. — The  word  "  effects," 
standing  alone,  will  pass  the  residuary 
estate.  The  testator  is  here  pointing  to 
something  that  is  to  come  from  the  ope- 
ration of  the  sale,  and  I  do  not  think  I 
can  hold  that  the  words  of  the  will  pass 
the  residue.  You  must  cite  the  next  of 
kin. 


Attorney — F.  S.  GosliDg. 


(1)  15VeB.  607. 
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PROBATE  AND  MATRIMONIAL: 


[N.  S. 


1870        I  Tivus  V.  vnruN  and  water- 
■w-      17  '<ll    I   '0W>  (LESLIE  intervening). 

THssohitum  of  Marriage — Shewing  GauM 
against  Decree  Ahtolute — Power  to  Condemn 
Intervener  in  Cost$  —  23  A*  24  Viet.  e. 
144. «.  7. 

The  Court  has  no  power  to  condemn  in 
eosU  a  person  who  enters  an  appearance 
and  files  affidavits  in  opposition  to  a  decree 
nisi  being  made  ahsoUUe,  and  afterwards 
qlbandons  his  opposition. 

In  this  case,  after  a  decree  nisi  at  the 
suit  of  the  husband  had  been  prononnced, 
Leslie  entered  an  appearance,  and  filed 
affidavits,  alleging  material  &ct8  not 
brought  before  the  Court,  with  the  view 
of  preventing  the  decree  being  made  ab- 
solute. He  subsequently  withdrew  his 
opposition,  and  the  Court  was  moved  to 
make  the  decree  absolute. 

Lord  Penzance  declined  to  make  the 
decree  absolute,  and  directed  that  notice 
should  be  given  to  the  Queen's  Proctor, 
in  order  that  he  might,  if  he  thought  fit, 
intervene. 

Archibald  (on  May  17)  appeared  for  the 
Queen's  Proctor,  and  stated  that,  in  the 
opinion  of  the  AttomOT'  Creneral,  there 
was  no  gpx>und  for  the  Queen's  Proctor's 
intervention. 

The  Solicitor  General  (Sir  J.  D.  Cole. 
ridge) — (Prentice  and  Dr.  Swabey  with 
him) — moved  the  Court  to  make  tiie  de- 
cree absolute,  and  to  condemn  Leslie  in 
the  costs  of  the  intervention. 

Sir  J.  Karslake  and  Dr.  Tristram  for  the 
co-respondent. 

Sir  O.  Honynum  (Searle  with  him), 
for  Leslie. — ^The  Court  has  no  power  to 
condemn  the  intervener  in  costs — La/utour 
V.  Her  Majesty's  Proctor  (1). 

Lord  Penzance  made  the  decree  abso- 
lute, and  took  time  to  consider  the  ques- 
tion of  costs. 

Cur,  adv.  wdt. 

LoBD  Penzance  (on  May  31).  —  The 
Court  took  time  to  consider  whether  it 
had  the  power,  and  if  it  had,  whether 
it  oaght  to  condemn  in  costs  the  person 

(1)  10  H.  L.  Cas.  685;  a.c.  38  Law  J.  Sep. 
(N.B.)  Prob.  &  M.  89. 


who  appeared  and  filed  afiBdavits  with  the 
view  of  preventing  the  decree  nisi  being 
made  absolute.  The  interference  turned 
out  to  be  founded  on  charges  which 
could  not  be  maintained.  The  effect 
of  such  interference  was  to  dtiit^  the 
petitioner's  decree,  and  therefore  I  have 
no  doubt  that  if  it  lay  in  the  discretion 
of  the  Court  the  intervener  ought  to  be 
condemned  in  costs.  But  it  was  argued 
that  the  Court  has  no  power  to  condemn 
the  intervener  in  costs,  and  23  &  24  Vict 
0.  144.  8.  7,  on  which  the  interference  of 
third  parties  is  founded,  was  referred  to. 
Now,  by  that  section,  no  provision  is 
made  for  the  payment  of  costs  W  either 
side,  except  as  regards  the  Queen  s  Proc- 
tor, when  he  intervenes  in  his  official  cha- 
racter and  charges  collusion,  who,  if  he 
succeeds  in  proving  the  charge,  is  entitled 
to  costs.  On  the  other  hand,  there  is  the 
Slat  section  of  20  &  21  Vict.  c.  85,  wiich 
gives  the  Court  unlimited  discretion  on 
the  subject  of  costs,  and  looking  at  that 
section  by  itself,  I  should  be  inclined 
to  conclude  that  the  intention  was  to  per- 
mit the  Court  to  condemn  in  costs  any 
person  who  took  part  in  proceedings  be- 
fore it,  and  who  it  thought  ought  to  be  so 
condemned.  But  the  case  of  LauUmr  v. 
Her  Majesty's  Proctor  (1)  appears  to  me 
to  be  antagonistic  to  that  conclusion.  I 
have  read  it  with  great  care,  and  I  can 
see  no  way  of  escapmg  firom  the  conclu- 
sion that  that  case  decided  that  where 
the  Queen's  Proctor  intervenes  simply  as 
one  of  the  public,  as  was  done  in  this  case, 
the  Court  has  no  power  to  give  costs  on 
either  side.  The  language  of  the  noble 
and  learned  Lord  by  whom  the  judgment 
was  moved  is  distinct  upon  tne  point. 
He  says,  "The  Queen's  Proctor,  there- 
fore, I  submit  to  your  Lordships,  must  be 
treated  as  one  of  the  public  coming  in  to 
bring  before  the  Court  material  facts  for 
the  Court's  information,  which  had  not 
been  presented  to  it  either  by  the  peti- 
tioner or  by  the  respondent.  But  I  think 
the  latter  part  of  the  section  is  not  so 
worded  as  to  take  in  the  case  of  the 
Queen's  Proctor  Etcting  merely  for  the 
purpose  of  bringing  material  facts  before 
the  Court "  [wmch  is  what  has  been  done 
in  this  case],  "and  that  this  Court  has 
no  power  to  give  the  costs  of  his  so  doing 
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under  and  W  virtae  of  the  anthoriiy  con> 
tained  in  that  section."  I  feel  myself 
bound  hj  that  decision,  and  I  think  it 
light  to  adhere  to  it,  more  especiallT  as 
there  would  be  no  appeal  from  my  deci- 
sion if  I  were  now  to  condemn  the  inter- 
vener in  costs. 

Attornays — ^Lsnfear  &  Stewart,  for  petitioner; 
Duncan  &  Uniton,  for  respondent  and  co-respon- 
dent; White,  Bronghton  &  White,  for  intorrener. 


PBOB&TI.'I 

1870.    >       In  the  goods  of  andebsom. 
Feb.  8.  J 

Probate — Two  WUU — GocUeU  by  Mistake 
nfening  to  First  Will — Probate  of  Second 
Wai  granted— 1  ^  2  Vid.  e.  26. 

A  testator  executed  a  vriU,  on  February 
IStk,  1864,  and  another,  on  June  24>lh, 
1865,  revoking  all  former  wULs.  He  after- 
wards executed  a  codicil  which  purported 
to  be  a  codicil  to  his  mil  dated  Febnuiry 
13tt,  1864),  and  after  devising  some  pro- 
perty confirmed  his  said  will.  The  solicitor 
who  prepared  the  codieU  had  inserted  the 
date  of  the  first  wiU  under  the  supposition 
that  it  was  the  last  vnU.  There  was  nothing 
M  the  eodieU  which  shewed  an  intention 
to  revive  the  first  wiU : — ^Held,  that  the 
second  will  and  eodieU  were  entitled  to 
pr(^>ate. 

Qeorge  Anderson,  deceased,  on  the  13th 
of  February,  1864,  doly  executed  a  will, 
and  on  the  24th  of  Jane,  1865,  he  duly 
executed  another  will  revoking  former 
wills.  On  the  21st  of  Jnne,  1869,  he  duly 
executed  a  codicil  which  commenced  thus : 
"  This  is  a  codicil  to  the  last  wiU  of  me, 
George  ALiiderson  ....  Whereas  I  have 
in  my  will  dated  tJie  13th  day  of  Febrtmry, 
1864,  given  and  devised  (among  other 
things)  aU  my  real  estate  at  Keelby,  which 
was  devised  to  me  by  my  &ther,  unto  my 
son,  George  Anderson,  his  heirs  and  as- 
signs for  ever.  And  whereas  since  the 
date  of  my  said  will,  mj  said  son  has  de- 
parted this  life.  Now  I  do  declare  this  to 
be  a  codicil  to  my  said  will,  and  do  hereby 
revoke  the  said  devise,  so  far  and  so  far 
only  as  regards  the  house  and  premises  in 
which  I  now  reside."  The  codicil  then 
devised  the  said  house  and  premises  to  the 


testator's  daughter,  charged  with  the  pay' 
ment  of  550Z.,  and  concluded :  "In  all 
other  respects  I  ratify  and  confirm  my 
said  will." 

Both  the  wills  Sevised  to  the  testator's 
son,  George  Anderson,  the  real  estate  at 
Keelby  devised  to  the  testator  by  his 
father.  The  testator's  son,  George  An- 
derson, died  after  the  date  of  the  second 
will.  Both  the  wills  were  prepared  by 
Messrs.  Marris  &  Smith,  solicitors,  and 
were  deposited  by  tiiem  in  an  iron  chest. 
In  June,  1869,  the  testator  sent  for  Mr. 
Morris,  and  gave  him  the  following  in- 
structions for  a  codicil :  "I  wish  for  the 
house  in  which  I  live  and  the  property 
connected  therewith  left  by  my  will,  to 
my  late  son,  C^rge  Anderson,  to'  be 
given  to  my  daughter,  for  which  ^e  shall 
give  an  equivalent  out  of  her  other  pro- 
perty." Mr.  Marris,  on  his  return  home, 
prepared  the  codicil,  and  in  order  to  insert 
the  date  of  the  will,  told  one  of  his  clerks 
to  get  the  wiU  of  George  Anderson  out 
of  the  will-chest.  The  clerk  by  mistake 
brought  the  will  of  February  13th,  1864, 
and  that  date  was  inserted  in  the  codicil 
under  the  supposition  that  it  was  the  date 
of  the  last  will. 

Dr.  Tristram  moved  the  Court  to  de- 
cree probate  of  the  wiU  of  June  24th, 
1865,  and  of  the  codicil  of  June  21st,  1869. 
He  cited  In  the  goods  of  Steele  and  In  the 


goo 
(1) 


goods  of  Wilson 

LoBD  Penzance. — The  Court  has  in  this 
case  to  decide  whether,  under  the  words 
of  the  Wills  Act,  the  codicil  shews  an  in- 
tention to  revive  the  first  will,  and  whe- 
ther the  Court  can  go  into  evidence,  shew- 
ing that  a  blunder  was  made  in  the  codicil 
as  to  the  date  of  the  will.  On  looking 
at  the  codicil,  I  cannot  find  in  it  any  in- 
tention to  revive  the  first  will  It  alludes 
to  the  death  of  the  testator's  son  which 
occurred  after  the  second  will. 

I  thmk  there  was  clearly  a  mistake  as 
to  the  date  of  the  wiU  intended,  and  there- 
fore, on  the  authority  of  the  cases  cited, 
I  grant  probate  of  the  second  wiU  and  the 
codicil. 

Attorneys — Matthews  &  Oreetham. 

(1)  S7  Law  3.  Bep.  (i(.s.)  Prob.  &  M.  72 ;  s.  e. 
Law  Bep.  1  Prob.  &  D.  676. 
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Hatsixowui.. 
1870 

Jane  14 

DiisoluHon  of  Marriage — Charges  Proved 
— Alteration  of  Prayer  of  Pefition — Eight 
of  Respondent  to  oppose. 

The  wife  petitioned  for  a  dissolution  of 
her  marriage,  by  reason  of  the  husband's 
aduUery  and  cruelty,  amd  proved  both 
charges.  The  decree  nisi  wot  suspended  at 
her  request,  and  subsequently  she  asked  to 
be  allowed  to  amend  the  petition,  by  substi- 
tuting a  prayer  for  judicial  s^aration.  The 
respondent  opposed  the  alteration,  and  aU 
leged  that  the  petitioner  herself  had  been 
guilty  of  adultery.  The  Court  granted 
liberty  to  the  respondent  to  file  affidavits  in 
support  of  the  charge;  and  no  affidavits 
being  filed,  allowed  thepetition  to  be  amended 
as  prayed. 

This  was  a  petition  bj  the  wife  for  dis- 
solution of  her  marriage,  by  reason  of  the 
adnltery  and  cruelty  of  the  husband.  It 
was  heard  on  the  12th  of  May  last.  The 
Court  held  that  the  petitioner  had  proved 
both  charges,  but  suspended  its  decree  at 
her  request. 

Dr.  Spinks  (on  May  31)  moved  the 
Court  to  allow  the  petitioner  to  alter  the 
prayer  of  her  petition,  and  to  decree  to  her 
a  judicial  separation  from  the  respondent. 

Dr.  Deane  (with  him  Dr.  Swabey),  for 
the  respondent,  asked  that  the  matter 
might  he  adjourned  for  a  fortnight.  The 
respondent  had  received  information  that 
tiie  petitioner  herself  had  committed  adul- 
tery, and  if  that  were  proved  the  petition 
should  be  dismissed. 

Dr.  Spinks  submitted  that  the  respon- 
dent was  not  entitled  to  resist  the  applica- 
tion, and  that  if  he  were,  no  ground  was 
shewn  for  delay. 

Lord  Penzamcb. — The  adultery  of  the 
petitioner  would  be  clearly  a  bar  to  her 
prayer  for  judicial  separation.  I  ought 
not,  therefore,  precipitately  to  alter  the 
character  of  the  suit,  seeing  that  possibly  in 
doing  so  I  may  do  injustice  to  the  other  side. 

No  affidavits  were  filed  by  the  respon- 
dent in  support  of  the  suggestion  of  the 
petitioner's  adultery ;  and 
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Dr.  Spinks  (on  June  14)  renewed  the  i^ 
plication  for  an  alteration  of  the  prayer  of 
the  petition.  He  questioned  whether  the 
Court  had  power  to  do  so,  and  referred  to 
the  31st  section  of  the  Divorce  Act. 

[LoBD  PiBZANCa. — Is  the  Court  bound 
to  dissolve  the  marriage  against  the 
woman's  consent  ?] 

No ;  but  she  may  have  the  petition  dis- 
missed. 

Lord  Penzancx. — I  think  I  ought  to 
allow  the  petitioner  to  amend  her  petition, 
by  asking  for  the  less  remedy  of  judicial 
separation. 

Motion  allowed,  with  costs. 

Frodor — A.  AyrtoD,  for  petiticmer. 

Attorneys  —  Gngory,  Bowcliffes   &  Bavle,   for 

respondent. 


Matbimonux.  1 

1870.  >       CHAMBERS  V.  CBAMBEBS. 

March  1.   J 

Suit  for  Restitution — Custody  of  Children 
—Jurisdiction^20  ^  21  Viet.  e.  85.  «.  35. 

The  Court  has  no  power,  in  suits  for 
restitution  of  conjugal  rights,  to  make  any 
order  as  to  the  custody  of  the  children  of  the 
marriage. 

This  was  a  suit,  promoted  by  the  hus- 
band, for  restitution  of  conjugal  rights. 

Bayford,  for  the  petitioner,  moved  the 
Court  to  order  that  the  two  children  of  the 
marriage  be  handed  over  to  the  custody  of 
the  petitioner  until  fiirther  order. 

Inderwick,  for  the  respondent,  submitted 
that  the  Court  had  not  the  power  to  make 
the  order,  and  referred  to  section  35  of  the 
20  &  21  Vict.  c.  85. 

Lord  Penzance. — The  section  referred 
to  carefully  enumerates  the  casra  in  which 
the  Court  may  act  in  respect  of  the  cos- 
tody  of  children,  namely,  suite  for  judicial 
separation,  nulliiy  of  marriage,  and  dis- 
solution of  marriage.  It  says  nothing 
about  suits  for  restitution  of  conjugu 
rights,  and  the  Court  is  therefore  without 
authority  in  the  matter. 

Proctors — Brooks  &  Dubois,  for  petitioner. 
Attorney— W.  B.  Brook,  for  respondent 
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MOBOAUMT  V.  MORDAUNT, 
COLE  AND   JOHNSTONE.* 


IHssohUion  of  Marriage — Insanity  of  Be- 
tpondent  tchen  cited  and  subsequently — 
Power  to  stay  Proceedings. 

In  a  »uU  for  dissohUion  of  marriage  on 
the  ground  of  the  wife's  adultery,  the  re- 
spondent having  been  at  the  time  of  the 
service  of  the  citation  and  having  since 
continued  unfit  from  mental  incapacity  to 
answer  the  petition  and  duly  instruct  her 
attorney,  the  Judge  Ordinary  made  an 
order  staying  further  proceedings  until  she 
should  recover.  Upon  appeal  to  the  full 
Court, — Held,  ly  the  Judge  Ordinary  and 
Keating,  J.,  thai  the  insanity  of  the  re- 
spondent, so  long  as  it  should  continue, 
would  he  a  bar  to  the  suit,  and  therefore 
that  the  order  ought  to  be  affirmed. 

Held,  by  Kelly,  C.B.,  that  the  CouH 
had  power  only  to  stay  the  proceedings  so 
long  as  tliere  might  be  a  reasonable  proba- 
hilUy  that  the  respondent  would  recover, 
but  that  when  her  recovery  became  hopeless 
the  petitioner  ought  to  be  allowed  to  proceed, 
and  therefore  thai  the  order  ought  to  be 
rescinded. 

ThiB  'was  an  appeal  against  an  order 
made  by  the  Judge  Ordinary  staying  pro- 
ceedings in  the  suit.  Sir  C.  Mordaont,  on 
the  30th  of  April,  1869,  filed  a  petition 
for  a  divorce  on  the  ground  of  the  alleged 
adultery  of  the  respondent  with  the  co- 
respondents, and  the  petition  and  citation 
■were  duly  served  on  the  respondent. 
Citations  were  ako  served  on  the  co- 
respondents, who  appeared  and  filed  an- 
swers denying  the  alleged  adultery.  On 
the  7th  of  May,  1869,  a  summons  was 
taken  out  calling  upon  the  petitioner  to 
shew  cause  why  all  proceedings  in  the 
salt  should  not  be  stayed,  and  the  time 
for  entering  an  appearance  and  filing  an 
answer  on  behalf  of  the  respondent  should 
not  be  extended  until  she  was  in  a  sound 
state  of  mind.  On  the  27th  of  July,  the 
smnmons  was  heard  on  affidavits,  and  the 
Judge  Ordinary  made  an  order  that  Sir 
T.  Moncreiffe,  the  father  of  the  respon- 
dent, should  appear  as  her  guardian  ad 

*  Before  Kelly,  C.B.,  Lord  Penzance,  and  Keat- 
ing. J- 
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litem  for  the  purpose  of  setting  up  her 
insanity.  Sir  T.  Moncreiffe  accordingly 
appeared  and  alleged  that  at  the  time 
when  the  citation  was  served  the  respon- 
dent was  not  of  sound  mind,  and  that 
she  had  never  since  been  of  sound  mind. 
The  petitioner  took  issue  upon  this  allega- 
tion, and  the  issue  was  tried  before  the 
Judge  OrdinaiT  by  a  special  jury,  who, 
on  the  25th  of  February,  1870,  found  that 
the  respondent  on  the  30th  of  April,  1869, 
was  in  such  a  condition  of  mental  dis- 
order as  to  be  unfit  and  unable  to  answer 
the  petition  and  to  duly  instruct  her 
attorney  for  her  defence,  and  that  she  had 
ever  since  remained,  and  stiU  remains,  so 
unfit  and  unable. 

On  the  8th  of  March,  1870,  the  Judge 
Ordinary  made  the  following  order : — 

"  Upon  hearing  counsel  for  the  peti- 
tioner and  for  Sir  Thomas  Moncreiffe, 
the  guardian  ad  litem  of  the  respondent,  I 
do  order  that  no  further  proceedings  be 
taken  in  this  suit  until  ikdy  Mordaunt 
recovers  her  mental  capacity,  and  that 
the  petitioner  be  at  liberty  to  apply  to  the 
Court  whenever  he  is  able  to  affirm  the 
respondent's  recovery."  (1) 

(1)  Lord  Penzance,  upon  making  the  order,  gave 
a  written  judgment,  in  which,  alter  stating  that 
it  most  be  assumed  as  a  fact  that  Lady  Mordaunt, 
from  the  time  the  petition  was  seYred,  had  been 
in  a  state  of  mental  incapacity  to  answer  it,  pro- 
ceeded thus : — 

"  It  is  now  contended  on  the  one  side  that  this 
circumstance  forms  no  reason  for  further  delaying 
■  the  suit,  and  on  the  other  that  it  forms  a  perman- 
ent bar  to  it.  With  the  exception  of  the  case  of 
Bawden  v.  Baviden,  2  Sw.  &  "A.  417 ;  a.  c.  31  Law 
J.  Bep.  (N.8.)  Prob.  M.  &  A.  94,  in  which  Sir  C. 
Cressweu  permanently  stopped  a  suit  by  a  husband 
against  an  insane  wife  on  the  ground  of  her  in- 
sanity, these  questions  are,  I  believe,  entirely  new. 
I  think,  therefore,  counsel  have  done  right  in  de- 
termining not  to  argue  them  in  chambers,  or  even 
in  Court  before  a  single  judge,  but  to  reserve  the 
argument  for  the  full  Court.  It  is  for  the  pur- 
pose of  formally  founding  this  appeal  to  the  full 
Court  that  they  ask  an  order  from  me  to-day. 
For  this  purpose  it  signifies  little,  perhaps,  what 
Older  I  make,  but  there  is  a  consideration  which 
has  been  constantly  present  to  my  miud  through- 
out these  proceedings,  and  which  has  not  been 
hitherto  brought  into  view.  It  is  the  possibility 
that  Lady  Mordaunt  may  recover  her  faculties, 
say  within  a  year,  although  this  is,  I  fear,  less 
likely  now  than  it  was  in  July  last,  when  the 
question  of  her  mental  condition  first  arose.  If 
the  testimony  of  the  medical  men  at  the  trial  is 
to  be  relied  on,  persons  suffering  from  puerperal 
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Against  this  order  the  petitioner  ap- 
pealed. 

The  grotmds  of  appeal  stated  in  the 
petitioner's  case  were — 

"1.  The  respondent's  insaility  at  the 
time  of  the  service  of  the  citation  is  not  a 
bar  to  the  farther  prosecution  of  the  suit. 

"  2.  The  respondent's  insanity,  though 
of  a  permanent  character,  is  not  a  bar  to 
the  further  prosecution  of  the  suit. 

"  3.  It  does  not  appear,  from  the  evi- 
dence given  at  the  trial  or  otherwise,  that 
there  is  any  prospect  of  the  respondent's 
recovery." 

insanity  for  the  most  part  recover  within  a  year, 
aome  within  eighteen  months,  and  some  never.  It 
was  therefore  extremely  probable,  at  the  outset, 
that  the  lady,  if  deranged,  would  before  long  cease 
to  be  so,  and  there  is  some  not  unreasonable  hope 
of  her  recovery  still.  Now  whatever  be  the  case 
in  reference  to  permanent  insanity,  whether  it 
ought  to  bar  the  suit  or  not,  it  may,  I  think,  with 
some  force,  be  argued  that  until  all  well-founded 
expectation  or  fair  hope  of  the  respondent  being 
able  to  answer  the  petition  be  dispelled,  the  peti- 
tioner ought,  for  a  reasonable  time  at  least,  to  be 
forbidden  to  proceed  without  that  answer.  The 
hardship  inflicted  on  a  woman  who  has  been  tem- 
porarily deranged,  and  who  on  returning  to  her 
senses  should  find  herself  to  have  been  divorced 
without  defence  is  incomparably  greater  than  any 
injury  resulting  from  the  delay  in  getting  quit  of 
an  alleged  adulterous  wife,  which  her  mental  con- 
dition may  have  forced  upon  her  husband.  The 
possible  cessation  of  the  mental  malady  materially 
affects  the  main  question  looked  at  on  eitlier  side, 
i'or  if  it  be  assumed  as  a  general  proposition  that 
the  insanity  of  the  respondent  ought  not  to  be  a 
bar  to  the  petitioner's  remedy,  it  would  seem  still 
reasonable  that  this  suit  should  not  be  pressed 
during  her  temporary  derangement.  On  the 
other  hand,  if  it  be  declared  that  a  divorce,  in- 
volving the  gtaliis  of  the  respondent,  ought  not  to 
bo  decreed  during  that  respondent's  insanity,  it  is 
reasonable  that  the  petition  should  not  be  wholly 
dismissed,  but  only  stayed  until  the  respondent 
(if  ever)  recovers.  In  either  view  of  the  case,  it 
would  seem  that  some  delay  must  be  granted  if 
the  insanity  is  proved,  unless,  indeed,  if  is  at 
the  same  time  proved  that,  so  far  as  medical 
experience  goes,  it  is  incurable  and  permanent 
The  order  I  propose  to  make  is  this  [his  Lordship 
reud  the  order].  In  making  this  order  I  do  not 
desire  to  express  any  opinion  until  the  case  has 
been  argued  as  to  the  effect  which  permanent  in- 
sanity of  the  respondent  might  have  in  perma- 
nently staying  the  petitioner's  suit.  So  far  as  this 
order  involves  that  question,  I  must  be  taken  as 
not  expressing  any  opinion  of  my  own,  but  only 
as  following  (according  to  the  usual  practice)  the 
decided  case  of  Bawdm  v.  Bawdm,  leaving  the 
propriety  of  that  decision  to  be  settled  by  the 
Court  of  Appeal." 


The  reason  given  in  the  case  of  the 
guardian  ad  litem,  for  a£Srming  the  order, 
was — 

"  As  long  as  the  respondent  remains  in 
such  a  condition  of  mental  disorder  as  to 
be  unable  to  answer  the  petition  and  to 
instruct  her  attorney  for  her  defence,  such 
mental  incapacity  constitutes  a  bar  to  the 
farther  prosecution  of  the  suit." 

The  question  was  argued  on  the  27th 
and  28th  of  April,  1870. 

Ballantine,  Serjt.,  Dr.  SpinJcs,  and  Inder- 
wick  for  the  petitioner. — The  order  ought 
to  be  rescinded.  It  is  founded  on  the 
assumption  that  the  insanity  of  the  re- 
spondent, so  long  as  it  continues,  is  a 
\mt  to  further  proceedings,  and  therefore, 
if  incurable,  it  would  be  a  permanent  bar. 
The  Court  in  its  discretion  would,  no 
doubt,  in  analogy  to  the  practice  of  Courts 
of  Common  Law  in  the  case  of  the  illness 
of  a  material  witness,  have  power  to  stay 
the  suit  for  a  reasonable  time,  if  satisfied 
that  there  was  a  reasonable  probability  of 
the  respondent's  recovery,  but  not  other- 
wise. The  only  authority  upon  the 
question  directly  in  point  is  the  case  of 
Batoden  v.  Bawden  (2),  in  which  Sir  C. 
Cresswell,  on  the  ground  of  the  respon- 
dent's insanity,  stayed  a  suit  for  dissolution 
of  marriage  by  a  husband ;  but  the  qaes- 
tion  was  not  iaHy  argued,  and  the  decision 
was  founded  on  Ki7ig  v.  KiTig,  an  unre- 
ported  decision  of  Sir  H.  J.  Fust. 

[LoKD  Penzance. — Dr.  Bayford  has  oom- 
monicated  to  me  the  substajice  of  the  case 
of  King  V.  King.  Adultery  was  charged  in 
1839, 1840,  and  1841,  and  in  an  action  for 
crim.  con.  lOOJ.  damages  were  recovered. 
On  the  part  of  the  wife  incipient  insanity  in 
1837  was  alleged,  which  became  undoubted 
insanity  in  1841,  the  wife  having  latterly 
been  confined  in  a  lunatic  asylum.  Sir 
H.  J.  Fust  directed  the  case  to  stand  over, 
in  order  to  consider  the  power  of  the 
Court  to  make  a  decree  against  a  lunatic. 
I  have  seen  a  note  of  the  judgment,  aoid 
it  only  shews  Sir  H.  J.  Fust  entertained 
a  doubt  upon  the  question.] 

In  America  the  question  arose  in  the 
case  of  Mansfield  v.  Mansfield  (3).     That 

(2)  2  Sw.  &  Tr.  417 ;  a.  c  31  law  J.  Bep. 
(ii.s.)  Prob.  M.  &  A.  94. 

(3)  13  MassachusetU  Bep.  29. 
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■was  a  snit  by  a  wife  for  a  divorce  on  the 
groond  of  adolteiy.  The  husband  had 
not  appeared.  After  evidence  was  given 
of  the  adultery,  it  was  suggested  to  the 
Coort  that  the  husband  was  insane.  The 
Court  thereupon  set  aside  the  default, 
remarking  that  the  wife,  if  so  advised, 
might  procure  the  appointment  of  a  guar, 
dian  to  her  husband,  upon  whose  appear- 
ance proceedings  might  be  continuEd,  and 
on  sui&cient  cause  being  shewn  a  divorce 
obtained.  The  point  does  not  appear  to 
have  been  raised  again. 

[IiOED  Penzance. — It  would  be  material 
to  know  if  the  law  of  Massachusetts  allows 
recrimination.] 

In  America  recrimination  is  allowed. 
In  PameU  v.  Pamell  (4),  a  suit  for  a  di- 
vorce a  mentd  et  thoro  by  a  lunatic  was  held 
maintainable.  The  principle  of  that  deci- 
sion is  applicable  to  a  suit  for  dissolution 
of  marriage,  and  if  a  lunatic  can  be  a 
petitioner  in  such  a  suit,  why  cannot  he  be 
a  respondent  ?  If  he  cannot,  there  would 
be  this  anomaly,  that  a  lunatic  might 
petition  for  a  divorce,  and  recriminatory 
charges  could  not  be  made  against  him 
because  he  could  not  answer  them.  In 
Beauraine  v.  BeoMraine  (5),  which  was  a 
snit  for  a  divorce  a  mensd  et  thoro  by  a  wife 
against  her  husband,  a  minor,  Lord  Stowell 
ordered  the  husband's  father  to  appear  as 
guardian  (id  litem,  saying  it  would  be  a 
denial  of  justice  if  minority  protected  a 
man  in  outrageous  treatment  of  his  wife. 
The  &ther  refused  to  appear  as  guardian, 
and  it  was  subsequently  held  by  the  Court 
of  Chancery  that  he  could  not  be  compelled 
against  his  wUl  to  act  as  guardian.  K  no 
one  volunteered  to  act  as  guardian,  the 
Court  might  surely  appoint  a  guardian  ad 
Uterrk,  or  the  Court  of  Chancery  might  be 
asked  to  appoint  a  committee  for  the  pur- 
pose of  defending  the  suit.  Upon  prin- 
ciple, and  in  analogy  to  the  practice  of 
Courts  of  law  and  Equity,  there  is  no 
reason  why  a  lunatic  should  not  be  a  re- 
spondent in  a  suit  for  divorce.  Marriage 
is  essentially  a  civil  contract,  and  adultery 
a  breach  of  it.  At  law  a  lunatic  is  liable 
on  a  contract  or  for  a  tort — Baxter  v.  Tho 
Earl  of  Portsmouth  (6),  Bac.  Abr.  Idiots 

(4)  2  Hag.  Cons.  169. 

(5)  1  Hag.  Cods.  408. 

(6)  6  B.  &  C.  170. 


(E) ;  ibid.  Trespass  (G),note  to  JBorroAitis 
V.  Hunter (7);  inaixsuctionot  qtuireimpedit, 
TyreU  v.  Jenner  (8)  ;  he  may  be  arrested 
and  formerly  would  not  be  discharged  on 
filing  common  bail — Kemot  v.  Norman  (9), 
NtUt  V.  Vemey  (10)  ;  and  he  is  liable  to 
an  action  for  false  representation — a  quasi- 
criminal  offence. 

[Kelly,  C.B. — ^And  also  for  a  libel.] 

In  Owen  v.  Bavies  (11),  a  specific  per- 
formance of  a  contract  entered  into  by  a  de- 
fendant,  who  afterwards  became  a  lunatic, 
was  decreed.  A  lunatic  also  may  be  made 
a  bankrupt,  whereby  his  status  is  aflfected, 
provided  the  act  of  bankruptcy  was  com- 
mitted during  a  lucid  mterval — Anon  (12). 
All  the  decisions  on  the  subject  in  Courts 
of  law  and  equity  shew  that  whatever 
protection  is  given  to  lunatics,  the  rights 
of  other  persons  already  accrued  are  not 
affected  by  the  lunacy. 

[Lord  Penzance. — There  is  this  diflB- 
cnlty,  which  I  should  wish  to  hear  argued 
—  the  power  of  obtaining  a  divorce  is 
subject  to  certain  conditions,  in  which  the 
legislature  intended  that  the  public  as  well 
as  the  respondent  should  have  an  interest. 
The  Queen's  Proctor  is  empowered  to  bring 
evidence  before  the  Court.shewing  that  any 
one  of  those  conditions  has  been  violated. 
A  breach  of  them  can  in  many  cases  be 
known  only  to  the  respondent.  She  ought^ 
therefore,  to  be  in  a  position  to  give  in- 
structions for  her  defence.  Further,  the 
respondent,  by  a  recent  Act  of  Parliament, 
is  rendered  a  competent  witness,  and 
whilst  she  is  insane  the  Court  would  be 
deprived  of  her  evidence.] 

The  wife's  uncorroborated  evidence  is 
seldom  relied  on.  Other  evidence  is  gene- 
rally obtainable,  which,  if  it  does  not  con- 
clusively establish  a  breach  of  these  con- 
ditions, might  furnish  such  probability  of 
it  that  the  Court  would  delay  the  suit  for 
further  information  ;  or  the  Queen's  Proc- 
tor might  intervene  if  he  saw  any  suspi- 
cious circumstances.  The  fact  that  the 
respondent  is  a  competent  witness  in  this 
suit  is  a  mere  accident,  as  the  Act  by  which 

(7)  6  Man.  &  G.  670. 

(8)  6  Bing.  283. 

(9)  2  Term  Rep.  390. 
ho)  4  Tenn  Rep.  121. 

(11)  1  Ves.  sen. 

(12)  13  Yes.  500. 
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she  was  rendered  competent  was  not  passed 
until  after  the  commencement  of  the  suit. 
Lunatics  have  frequently  been  suitors  in 
this  Court  upon  the  question  of  the  validity 
of  a  marriage.  In  Uancock  v.  Peaty  (13), 
the  proceedings  were  instituted  by  the 
guardian  of  the  petitioner,  who  was  a 
Innatic,  and  the  marriage  was  annulled. 
In  the  Court  of  Arches,  Michaelmas  Term, 
1837,  in  an  unreported  case,  a  decree  of 
nnUity  was  pronounced  on  the  ground 
of  insanity,  where  the  respondent  was 
insane  during  the  suit.  Suppose  a  suit 
for  divorce  on  the  gfround  of  the  wife's 
adultery  were  instituted  by  the  guardian 
of  a  lunatic,  that  the  wife  deny  the  charge 
and  recriminate,  conld  the  Court,  after 
allowing  the  husband  to  charge  the  wife, 
stay  the  proceedings  because  the  husband 
could  not  answer  P 

[LoED  Penzance. — Thepetitioner  might 

be  deprived  of  part  of  his  evidence,  but 

the  Court  would  not  stay  the  proceedings.] 

The    Court    sometimes    pronounces    a 

decree  on  the  prayer  of  the  respondent. 

Would  the  Court  refuse  to  do  so  when 

the  petitioner  was  a  lunatic  P     In  Talbot 

Y.    Talbot,   on   the  second  reading  of    a 

bill  for  a  divorce  in  1856,  there  was  some 

question  as  to  the  effect  of  confessions  of 

the    wife,   alleged  to    have    been  made 

during  insanity.     From  a  report  of  that 

case  it  does    not   appear  to  have  been 

suggested  that  a  state  approaching  fatuity 

would  be  a  bar  to  proceedings.    During 

these  proceedings  it  has  been  sugg^ted 

that    a    suit    for    a    divorce,    inasmuch 

as  it  affects  the  status  of  the  parties,  is 

analogous  to  a  criminal  proceeding,  and 

that  aa  a  person  charged  with  a  criminal 

offence,  if  he  becomes  insane,  cannot  be 

called  on  to  plead  (14) ;  in  analogy  to  that 

practice,  the  proceedings  in  this  suit  ought 

to  be  stayed.    But  there  is  no  such  analogy. 

By  the  law  of  England  adultery  is  not  a 

crime.     In  criminal  cases  the  law  requires 

the  accused  to  plead  personally  in  Court. 

The  object  of  a  criminal  proceeding  is  the 

punishment  of  the  offender  with  a  view 

to  deter  others,  and  not  to  afford  redress 

or  reUef  to  the  injured  party,  whilst  the 

object  of  A  suit   for  divorce  is  to  g^t 

(13)  S6  Law  J.  Rep.  (n.s.)  Prob.  H.  &  A.  67 ; 
B.C.  Law  Rep.  1  Prob.  &  D.  3. 

(14)  8  Inatit.  6 ;  }  Hale  P.  C.  33  &  34. 


redress  for  an  injury  sustained  by  the 
petitioner.  In  the  former  case  neither 
the  pubUc  nor  the  prosecutor  is  injnred  by 
the  accused  not  b^ng  tried.  In  uie  latter 
the  petitioner  may  be  seriously  injured  by 
a  stay  of  proceedings. 

Dr.  Deane,  Archibald,  and   Searle,  for 
the  respondent. — It  is  a  fiaJlacy  to  treat 
marriage  as  an  ordinary  caotract.     It  is 
a  contract  tui  generis,  confnring  a  status 
upon  the  parties  to  it,  and  differing  in 
some  respects  from  all  other  contracts 
(see   Storey's  ConjUct  of  Laws,  pp.  170 
&,   171,   quoting  a  judgment    of    Lord 
Robertson).    Again,   a  divorce,   though 
civil  in  its  nature,  is  criminal  in  its  effect, 
as  it  changes  the  status  of  the  puiaes 
— Bishop  on  Marriage  and  Divorce,   479. 
It  would  be  contrary  to  natoral  justice  if 
a  decree  were  made  affecting  the  status  of 
a  party  who  is  neither  actmiUy  nor  con- 
structively before  the  Court — Buehaium  v. 
B/ucker  (15),  Reynolds  v.  Fenton  (16),  and 
other  cases  cited  in  the  note  to  the  Duchess 
of  Kingston's  ease  (17).    It  is  true  that  the 
respondent  has  been  served  with  process, 
but  she  cannot  'be    said  to  have  been 
served  in  any  sense  in  which  she  could 
deal  intelligently  with  it.     Service  on  a 
lunatic  is,  as  was  said  by  Sir  C.  Cresswell, 
a  meaningless  formality.     No  case  can  be 
cited  in  which  the  personal  status  of  a 
Innatic  has  been  dealt  with.     The  Courts 
of  Law  and  Equity  deal  with  property 
bat  not  with  personal  status.     In  Wood- 
gate  V.  Taylor  (18),  by  order  of  the  Lord 
Justices,  the  committee  of  a  lunatic  in- 
stituted  a    suit  for   judicial  separation. 
It  does  not,  however,  follow  that  the  com- 
mittee  of  a  lunatic  could  maintain  a  snit 
for  dissolution  of  marriage.     A  decree  of 
jadicial    separation    only    separates    the 
parties  temporarily,  and  contemplates  re- 
conciliation, whilst  a  decree  of  dissolution 
permanently  alters  the  status  of  the  parties. 
Further,  the  inability  of  a  lunatic  peti- 
tioner   to    rebut   recriminatory  charges, 
which,  if  established,  wonld  have  more 
serious  consequences  than  in  a  suit  for 
judicial  separation,  is  another  argomrait 


(15)  1  Campb.  63. 

(16)  zr      -  - 


.    .  3  Com.  B.  Rep.  187 ;  i.  c  16  Law  J.  Bop. 
(K.S.)  C.P.  16.  *^ 

(17)  2  Smith,  leading  caaes,  692. 

(18)  30  law  J.  Rep.  (ma)  Piob.  M.  &  A.  197. 
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against  snch  a  suit.  A  snit  for  dissolation 
of  marriage  is  analogons  to  a  cn'minal 
proceeding,  and  by  analogy  to  the  practice 
of  criminal  Courts,  such  a  suit  ought  not 
to  be  maintainable  against  a  lunatic.  Ac* 
cording  to  Sir  J.  Hawles,  Solicitor  General, 
temp.  Will.  3,  in  the  case  of  Sir  W.  Bate- 
man  (19),  the  reason  why  a  lunatic  can- 
not be  tried  is  because  he  is  disabled  from 
making  his  defence,  since  there  might  be 
circumstances  which  would  prove  his  in- 
nocence unknown  to  those  who  conduct 
his  defence,  and  only  within  his  own  know- 
ledge. For  the  same  reason  the  lunacy  of 
a  respondent  ought  to  be  a  bar  to  a  suit 
for  a  divorce.  For  if  sane,  he  or  she 
might  explain  matters  apparently  incon- 
tistent  with  innocence,  or  set  up  some  de- 
fence under  the  statute. 

[Keatino,  J. — Has  it  ever  been  held 
th^  insanity  at  the  time  of  the  adultery  is 
a  bar  to  a  snit  for  divorce  P] 

Not  in  this  country.  In  Alabama  and 
Massachusetts  it  has  been  held  that  it  is  a 
bar ;  in  Pennsylvania  that  it  is  not.  As  to 
other  suits,  the  Court  is  bound  to  follow 
the  practice  of  the  Ecclesiastical  Courts, 
and  it  may  be  that  such  suits  may  be  main- 
tained by  and  against  lunsitics,  but  a  suit 
for  a  divorce  is  the  creature  of  the  Divorce 
Act,  and  unless  it  is  clear  &om  the  terms 
of  the  Act  that  a  divorce  may  be  main- 
tained by  and  against  a  lunatic,  the  Court 
ought  not  to  allow  such  a  suit  to  proceed. 
There  are  provisions  in  the  statute  which 
shew  such  a  suit  can  only  be  brought  by 
and  against  a  sane  person.  Thus  the  41  st 
section  requires  the  petitioner  to  make  an 
affidavit  verifying  the  petition,  and  the 
roles  made  under  the  Act  require  an  affi- 
davit from  the  respondent  verifying  matter 
in  the  answer  other  than  a  simple  denial 
of  allegations  in  the  petition.  Such  an 
affidavit  can  only  be  made  by  a  sane  per- 
son, and  there  is  no  provision  for  an  affi- 
davit being  made  except  by  the  parties. 
If  the  legislature  had  intended  that  a  snit 
for  divorce  should  be  maintained  by  or 
•gainst  a  lunatic,  it  would  have  provided 
some  machinery  for  the  protection  of  the 
lunatic. 

[Kelit,  C.B. — The  statute  requiring  an 
affidavit  to  be  made  by  the  petitioner,  and 

(10)  4  St.  Tri.  474. 


there  being  no  power  for  the  guardian 
of  a  lunatic  to  make  such  affidavit,  it 
would  seem  that  the  guardian  of  a  lunatic 
cannot  institute  a  suit.] 

(Dr.  Spinka. — In  Hancodcy.  Peaty  (Id), 
the  affidavit  in  support  of  the  petition 
was  made  by  the  guardian  of  the  lunatic.) 

[Kelly,  C.B. — That  may  have  been  done 
per  ineuriam.  Lobd  Penzance. — The  rules 
have  several  times  been  altered,  and  if  it 
should  be  held  that  the  suit  ought  not  to  be 
stayed,  a  rule  may  be  made  to  meet  the 
difficulty.] 

It  does  not  follow,  as  contended,  that  if 
this  order  is  valid  the  respondent  in  a  suit 
for  divorce  by  a  lunatic  (assuming  snch 
a  suit  maintainable)  could  not  pl^d  re- 
cnmination.  There  would  be  no  hardship 
on  the  lunatic  if  he  institutes  proceedings 
that  recrimination  should  be  allowed  as 
a  defence,  though  the  Court  might  refuse 
to  found  any  sentence  upon  the  answer. 
As  to  the  hardship  which,  it  is  said,  this 
order  if  sustained  would  in  fiict  inflict  on 
the  petitioner,  doubtless  it  would  be  hard 
that  a  husband  should  be  unable  to  get  rid 
of  a  guilty  wife  in  consequence  of  her  in- 
sanity, but  the  hardship  would  be  far  less 
than  that  inflicted  on  an  innocent  wife  if 
a  divorce  was  obtained  against  her  in  con- 
sequence of  her  inability  to  defend  herself. 
If  the  adultery  of  a  lunatic  wife  could  be 
clearly  established,  there  is  nothing  to  pre- 
vent the  husband  getting  the  marriage 
dissolved  by  an  Act  of  Parliament.  As 
to  Pamell  v.  Pamell  (4),  that  case  is 
relied  on  as  shewing  that  an  insane  person 
can  institute  a  suit,  but  that  was  only  a 
suit  for  judicial  separation,  and  one  of  the 
reasons  given  by  Lord  StoweU  for  allow- 
ing it  to  proceed,  was  that  the  wife  could 
sustain  no  injury,  since  the  lunatic,  if  he 
recovered,  would  have  power  to  condone. 
Beauraine  v.  Beauraine  (5)  was  a  suit  by 
a  minor.  There  is  no  analogy  between 
snch  a  case  and  a  suit  by  a  lunatic.  In 
Talbot  V.  Talbot  the  question  of  in- 
sanity was  only  raised  incidentally  in  con- 
sidermg  the  effect  to  be  given  to  certain 
confessions.  They  cited  Beverley's  ease 
(20),  Molton  V,  Camrmix  (21),  Bae.  Abr. 

(20)  4  Rep.  174. 

(21)  2  Exch.  Sep.  487 ;  «.e.  18  Law  J.  Kep. 
(n.8.)  Kxch.  68 ;  in  error  4  Ezch.  Bep.  17 ;  a.  c. 
18  Law  J.  Bep.  (h.s.)  Exch.  356. 
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Idiote  (F),  1  Hale,  P.  0.  p.  33,  Bi«h<^  on 
Marriage  and  Divorce,  p.  419,  White  v. 
White  (22),  HaU  v.  EaU  (23). 

BaUantine,  Setjt,  in  reply. — ^The  Court 
can    appoint  a    guardian    to   a  Innatic. 
The  roles  of  the  Dirorce  Conrt  provide 
for    the    appointment    of    gnardians    to 
miners,  although  the  statute  is  silent  on 
the  point.      It  is   said   that    Pamell  v. 
PameU  (4)  was  only  a  suit  for  a  divorce  a 
mensd  et  thoro,  which  is  less  serious  in  its 
effect  than  a  suit  for  dissolution,  hut  Sir 
C.  Cresswell,  inBawden  v.  Bawden  (2),  said 
that  a  suit  for  dissolution  against  a  lunatic 
was  different  from  a  case  where  the  peti- 
tioner was  a  lunatic,  thus  assuming  that  a 
suit  for  dissolution  of  marriage  might  be 
maintained  by  a  lunatic.     Nor  is  it  true 
that  a  decree  of  judicial  separation  does 
not  affect  the  statiu  of  the  parties,  for  a 
woman  judicially  separated  is  for  all  pur- 
poses, except  marrying  again,  &feme  sole. 
There  is  no  analogy  between  a  suit  for 
divorce  and  a  criminal  proceeding.     This 
Court  is  a  Court   of  purely  civil  juris- 
diction.     Proceedings     in    it    in    their 
nature  and  object  are  essentially  different 
from  those  of  a  criminal  proceeding.     In 
a  criminal  Court  means  would  be  taken  to 
prevent  injustice  by  incapacity  of  a  mate- 
rial  witness   on  behalf  of  the   prisoner. 
But  in  such  a  case  the  Court  would  only 
grant  a  reasonable  delay,  and  if  the  witness 
were  permanently  insane  the  trial  would 
not  be  postponed  indefinitely.     The  order 
ought  to  be  rescinded,  leaving  it  open  to 
the  respondent's  guardian  to  apply  for  a 
further  postponement  if  the  respondent  is 
likely  to  recover  within  a  reasonable  time, 
or  if  there  should  be  primd  facie  ground 
for  believing  that  any  of  the  conditions  or 
discretionary  bars  specified  in  the  Divorce 
Act  can  be  proved. 

Cur.  adv.  vtdt. 

The  Court  differing  in  opinion,  the  fol- 
lowing judgments  were  now  delivered : — 

Keating,  J. — (after  stating  the  facts, 
continued) — The  question  is  whether  the 
order  should  be  rescinded  or  varied,  or  in 
other  words,  whether  proceedings  upon  a 
charge  of  Eulultery,  with  a  view  to  a 
divorce,   can  or  ought  to  be  continued 

(22)  1  Sw.  &  Tr.  691. 

(23)  33  Law  J.  Bep.  (n.8.)  Frob.  U.  &  A.  65. 


against  a  respondent  who  at  the  com- 
mencement of  the  suit  was,  and  still  is, 
wholly  unable  and  unfit,  through  mental 
incapacity,  to  defend  herself,  so  long  as 
that  mental  incapacity  continues;  and  I 
am  of  opinion  that  the  order  made  ought 
not   to   be   rescinded  or  varied.     If  this 
were  a  criminal  proceeding,  or  a  proceed- 
ing in  pcenam,  properly  so  called,  of  course 
there  could  be  no  doubt  upon  the  subject. 
Mental  incapacity  not  only  excuses  the 
commission  of  what  otherwise  would  be 
crime,  but  is  a  bar  at  every  stage  to  any 
proceeding  on  the  part  of  the  Crown  in 
respect  of  it.     It  excuses  the  act  charged 
as  crime,  because  the  essence  of  crime  is 
the  ment  rea,  which  could  not  exist  in 
such  a  case,  and  it  is  a  bar  to  criminal 
proceedings  in  consequence  of  want  of 
capacity  on  the  part  of  the  accused  to 
understand  the  charge  or  make  a  defence 
to  it —  See  the  rule  and  the  reason  for  it 
well  stated  in  4  Broom  and  Hadley's  Com- 
mentaries on  the  Laws  of  England,  p.  22, 
citing  Hale,  P.C.,  14.     Now,  it  is  true 
that  by  the  law  of  England  adultery  is 
not  the  subject  of  indicteient — 2  Co.  Inst. 
488,  and   Oalizard  v.  BigauU  (24) — and 
therefore    cannot    with    strict    technical 
accuracy    be  termed  a  crime ;  yet  the 
charge,  both  in  its  nature    and  conse- 
quences, much  resembles  a  criminal  charge. 
Lideed,  Mr.  Emlyn,  whose  learning  and 
abiUiy  are  vouched  by  Mr.  Hargrave  in 
his  preface  to  the  second  edition  of  the 
State  Trials,  p.  33,  note  B^  expresses  an 
opinion  that  it  was  indictable  by  our  law, 
and  cites  authorities  for  his  opinion.     By 
the  law  of  France  it  is  punishable  as  a 
criminal  offence,  and  we  have  the  autho- 
rity of  Lord  Holt  in  the  case  referred  to 
(25)  that  it  is  considered  as  such  in  the 
Spiritual  Courts.    In  divorce  proceedings 
also  in  the  House  of  Lords  it  appears  to 
be  so  treated.    In  the  Duchess  of  NorfoWs 
case  (26)  the  entry  is,  "  Upon  reading  the 
charge  which  Henry  Duke  of  Norfolk 
hath  exhibited    against  his  wife,   Mary 
Duchess   of  Norfolk,    for    the    crime    of 
adulteiy,  it  is  ordered,  <kc."     No  case  is 
to  be  found  in  the  Ecclesiastical  Courts 
where  the  question  has  arisen  how  fiur 


24^  Holt's  Rep.  698, 


OalUard  r.  Sigatdt,  Holt's  Bep.  698. 
12  St  Tri.  890. 
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adnlteiy  to  justify  a  dirorce  could  be  com- 
mitted in  the  absence  of  the  mens  rea,  bat 
it  seems  clear  that  by  the  French  law  it  is 
essential  to  the  commission  of  the  crime — 
Gilbert,  Codes  Annates,  par  Sirey,  Code 
PeiuU,  336  ;  and  Merlin,  1  Bep.  Adidtire, 
n.  10.  In  America  the  decisions  conflict 
npon  the  point — 2  Weaton's  Com.  82.  How 
that  question  will  be  dealt  with,  should  it 
arise  in  the  Courts  of  this  country,  it  is 
not  necessary  to  anticipate ;  for,  at  all 
events,  the  nature  of  the  offence  charged 
seems  to  me  to  distiagnish  the  proceedings 
in  divorce  essentially  from  those  merely 
of  a  civil  character,  in  which  the  object 
is  the  recovery  of  debt  or  damages  for 
an  injury  to  person  or  property  —  See 
Bae.  Ahr.  Trespass  (G) — but  where  the 
personal  statiu  of  the  defendant  is  wholly 
unaffected.  In  proceedings  for  a  divorce, 
although  the  consequences  to  the  party 
charged  and  found  guilty  are  certainly 
not  the  same  as  in  misdemeanour,  yet  in 
the  case  of  a  wife  respondent  they  are  so 
incalculably  more  terrible  than  fine  and 
imprisonment,  that,  as  argued  by  Mr. 
Archibald,  it  seems  contrary  to  all  sense 
of  natural  justice  that  a  woman  should  be 
convicted  of  adultery,  involving  a  change 
in  her  personal  status,  and  that  by  a  judg- 
ment in  rem,  without  the  fullest  oppor- 
tunity of  making  her  defence.  By  analogy, 
therefore,  to  those  principles  which  have 
been  established  in  the  administration  of 
criminal  justice  in  this  country,  it  seems  to 
me  that  the  proceeding  for  a  divorce  for 
cause  of  adultery,  although  not  strictly  a 
criminal  proceeding,  is  at  least  a  proceed- 
ing qvuui  in  poenam,  and  ought  to  afford 
similar  protection  to  parties  accused. 

But  by  £Etr  the  most  cogent  reasons  for 
supporting  the  present  order  are,  in  my 
opinion,  to  be  found  in  the  provisions  of  the 
sCatate  itself  upon  which  the  jurisdiction  of 
tiiia  Court  is  founded,  and  in  order  to  ap- 
preciate their  effect  it  is  necessary  to  bear  in 
mind  that  before  the  passing  of  tiie  statute 
20  <fc  21  Vict.  c.  85,  by  the  law  of  England 
marriage,  when  lawfully  contracted,  was 
an  indisaolnble  contract.  Unlike  aU  other 
civil  contracts,  it  could  neither  be  put  an 
end  to  by  mutual  consent  nor  by  act  or 
operation  of  law.  The  husband,  whose 
wife  had  proved  anfaithfid,  might,  indeed, 
go  into  Uie  Spiritual  Court,  and,  upon 


proof  of  adultery,  without  fault  on  his 
part,  obtain  a  divorce  a  mensd  et  thoro,  and 
also  bring  an  action  for  damages  against 
the  adulterer ;  but  the  marriage  contract 
remained  undissolved,  nor  could  the  parties 
during  their  joint  lives  marry  again  unless 
by  special  interference  of  the  legislature. 
In  that  state  of  things  the  statute  20  & 
21  Vict.  c.  85,  was  passed,  which  for  the 
first  time  gave  to  a  Court  of  law  the 
power  to  dissolve  a  lawful  marriage,  but 
only  sub  modo,  and  subject  to  certain 
conditions.  The  27th  section  of  that 
statute  enables  either  party  to  present  a 
petition  for  dissolution  of  marriage.  The 
28th  section  provides  that  the  person 
charged  with  adultery  with  either  party 
may  be  made  co-respondent,  and  that  either 
party  may  have  the  facts  tried  by  a  jury. 
Section  29  enacts  that  "  npon  any  snch 
petition  for  a  dissolution  of  marriage  it 
shall  be  the  duty  of  the  Court  to  satisfy 
itself,  so  far  as  it  reasonably  can,  not  only 
as  to  the  facts  alleged,  but  also  whether 
or  no  the  petitioner  has  been  in  any  man- 
ner accessory  to  or  conniving  at  the  adul- 
tery, or  has  condoned  the  same,  and  shall 
also  inquire  into  any  counter  charge 
which  may  be  made  against  the  peti- 
tioner." By  section  30,  "  in  case  the  Court, 
on  the  evidence  in  relation  to  any  such 
petition,  shall  not  be  satisfied  that  the 
alleged  adultery  has  been  committed,  or 
shall  find  that  the  petitioner  has  been  ac- 
cessory to  or  conniving  at  the  adultery  of 
the  otiier  party  to  the  marriage,  or  has 
condoned  the  adultery  complained  of,  or 
that  the  petition  is  presented  or  prose- 
cuted in  collusion  with  either  of  the  re- 
spondents, then  in  any  of  the  said  cases 
the  Court  shall  dismiss  the  said  petition." 
The  31st  section  provides  "  that  in  case 
the  Court  shall  be  satisfied  on  the  evi- 
dence that  the  case  of  the  petitioner  has 
been  proved,  and  shall  not  find  that  the 
petitioner  has  been  in  any  manner  acces- 
sory to  or  conniving  at  the  adultery  of 
the  other  party  to  the  marriage,  or  has 
condoned  the  adultery  complained  of,  or 
that  the  petition  is  presented  or  prose- 
cuted  in  collusion  with  either  of  the  re- 
spondents,  then  the  Court  shall  pronounce 
a  decree  declaring  such  marriage  to  ba 
dissolved ;  provided  always  that  the  Court 
shall  not  be  bound  to  prononnoe  snch 
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decree  if  it  sball  find  that  the  petitioner 
has,  during  the  marriage,  heen  guilty  of 
adultery,  or  if  the  petitioner  shall,  in  the 
opinion  of  the  Court,  have  been  guilty  of 
unreasonable  delay  in  presenting  or  pro* 
secuting  such  petition,  or  of  cruelty  to- 
wards the  other  party  to  the  marriage,  or 
of  having  deserted  or  wilfully  separated 
himself  or  herself  from  the  other  party 
before  the  adultery  complained  of,  and 
without  reasonable  excuse,  or  of  such 
wilful  neglect  or  misconduct  as  has  con- 
duced  to  the  adultery."  And  the  43rd 
section  enables  the  Court  to  have  the  pe- 
titioner examined  and  cross-examined  on 
oath,  if  necessary,  in  order  to  obtain  in- 
formation with  reference  to  the  various 
matters  upon  which  it  is  to  satisfy  itself, 
saving  only  the  right  of  the  petitioner  to 
refuse  to  answer  any  question  tending  to 
prove  his  or  her  adultery.  Now,  it  ap- 
pears to  me  to  be  impossible  to  apply 
these  provisions  of  the  statute  in  the 
manner  contemplated  by  the  legislature 
when  one  of  the  parties  is  insane.  The 
Court  cannot  pronounce  a  decree  of  di- 
vorce, unless  satisfied,  after  inquiry,  which 
it  is  bound  to  make,  that  none  of  the 
statutable  impediments  exist,  yet  the  ex- 
istence of  those  impediments,  or  of  most 
of  them,  is  peculiarly,  and  often  exclu- 
sively, within  the  knowledge  of  the  pap» 
ties  themselves.  How,  then,  can  it  be 
supposed  that  the  legislature  contemplated 
such  a  suit  proceeding  during  the  insanity 
of  one  of  the  parties  to  it  ?  Connivance, 
condonation,  crnelty,  desertion,  wilful  se- 
paration without  reasonable  excuse,  wUfnl 
neglect  or  misconduct,  conducing  to  the 
adultery,  are  all  matters  upon  which  it  is 
the  du^  of  the  Court  to  satisfy  itself,  as 
to  some  absolutely,  as  to  others  if  charged ; 
but  how  are  they  ever  to  be  supported, 
much  less  proved,  when  one  of  the  parties 
is  insane  ?  Take  the  case  of  a  petitioner. 
Is  a  petition  for  a  divorce  to  be  presented 
or  prosecuted  on  behalf  of  a  lunatic  with 
a  view  to  alter  his  or  her  personal  statu* 
without  his  or  her  consent  ?  Who  can 
say  that  such  a  proceeding,  if  it  could  be 
taken,  would  necessarily  be  for  his  or  her 
benefit  or  would  be  approved  upon  re- 
covery ?  A  proceeding  for  a  judicial 
separation  stands  upon  a  totally  difierent 
gfronnd.    It  is  temporary  in  its  efiect,  and 


always  contemplates  the  possihiliiy  of  re- 
nnioD,  and  there  certainly  is  authority  for 
such  a  decree  being  made  on  the  petition 
of  the  committee  of  a  lunatic — Woodgate 
V.  Taylor  (18),  where  the  distinction  be- 
tween judicial  separation  and  divorce 
seems  to  have  been  present  to  the  minds 
of  the  Lords  Justices  in  making  their 
order  for  proceedings.  It  is  also  to  be 
observed  as  to  that  case  that  the  attention 
of  the  Court  does  not  seem  to  have  been 
called  to  ihe  provisions  of  the  41  st  sec- 
tion of  the  statute.  But  whatever  may 
have  been  the  case  with  reference  to  a 
petition,  yet  in  the  case  of  a  respondent, 
although  proceedings  for  judicial  separa- 
tion are  not  fenced  round  with  aU  the 
statutable  conditions  appUcable  to  a  case 
of  divorce,  there  is  no  instance  to  be 
found  in  which  a  decree  for  even  a  ju- 
dicial separation  has  been  made  against 
a  lunatic  respondent,  and  there  seems  to 
be  an  additional  objection  to  making  such 
a  decree  in  the  fiict  that  by  a  recent 
statute,  32  &,  33  Vict.  c.  68,  he  or  she  is 
made  a  competent  witeess,  and  has  the 
right  to  give  evidence  in  disproof  of  the 
charge  of  adultery.  It  would  seem,  there- 
fore, extremely  unjust  to  deprive  the  par- 
ties charged,  of  the  right,  without  any 
fault  on  their  part.  It  is  not  difficult  to 
suppose  many  cases  where  suspicion  of 
the  gravest  kind  resulting  from  conver- 
sations, or  letters,  or  entries,  might  be 
dispelled  by  a  few  words  of  explanation, 
which  coold  only  be  given  by  the  absent 
lunatic,  or  when  a  totally  different  com- 
plexion might  be  put  upon  &cta,  appa- 
rently of  a  highly  criminating  character, 
by  the  evidence  of  the  party  charged.  I 
do  not  wish  to  attach  undue  importance 
to  the  fiict  that  charge  or  counter-charge 
is,  either  by  statute  or  rule,  to  be  made 
upon  the  oaths  of  the  parties,  respectively, 
as  perhaps  the  Court  could,  in  furtherance 
of  justice,  relax  the  stringency  of  the  re- 
quirements ;  but  such  a  provision  in  the 
statute,  in  the  case  of  a  petitioner,  tends 
at  least  to  shew  the  legislature  contem- 
plated the  parties  being  in  a  state  of 
sanity.  Neither  does  it  seem  to  me  that 
the  argument  used  at  the  bar,  that  as  the 
Court  could  pronounce  a  decree  of  divorce 
against  a  party  not  served,  so  it  might 
do  so  in  the  case  of  a  lunatic,  avails  much 
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to  the  case  of  the  appellant.  When  snch 
a  decree  is  made,  the  Court  is  satisfied 
either  that  the  party  has  gone  awaj  to 
avoid  service,  or  may  have  had  notice  by 
means  of  advertisements  or  other  notices 
directed  to  be  given,  whereas,  in  the  case 
of  an  insane  person,  the  Court  knows 
that  the  party  had  not  and  conld  not 
have  had  notice,  and  cannot  possibly 
defend  himself^  or  herself,  ^.gainst  the 
charge.  The  aathorities  upon  this  point 
are  neceesarily  few,  but  what  authority 
there  is  upon  the  subject  is  clearly  in 
&voiir  of  the  present  order.  In  a  case 
not  reported,  but  furnished  from  the 
notes  of  the  late  Sir  Herbert  Jenner  Fust, 
Qte  qaestion  seems  to  have  arisen  whether 
a  decree  a  mensd  el  thoro  could  be  made 
against  a  lunatic  respondent.  That 
learned  Judge,  expressing  a  doubt  whe- 
ther he  could  make  such  a  decree,  took 
time  to  consider.  No  judgment  is  known 
to  have  been  given,  nor  is  there  any  trace 
of  sach  decree  having  been  made.  How- 
ever, the  question  arose  afterwards  before 
the  late  Sir  Cresswell  Cresswell,  in  the 
case  of  Bawden  v.  Bawden(2),  on  a  petition 
for  a  divorce  under  the  present  Act,  and 
that  eminent  Judge,  after  taking  time  to 
consider,  gave  judgment  that  the  pro- 
ceedings should  be  stayed.  Now,  this 
decision  is  admitted  to  be  in  point,  and 
indeed  the  present  appeal  is  with  a  view 
to  overrule  that  case,  although  in  form  it 
is  directed  i^ainst  the  order  of  the  Judge 
Ordinary  made  upon  its  authority.  In 
my  judgment,  however,  that  case  was 
rightly  decided.  I  do  not  refer  to  the 
cases  of  hardship  suggested,  quite  aa 
great  on  the  one  side  as  on  the  other,  as 
it  was  admitted  the  case  must  be  decided 
on  other  considerations.  The  order  as 
made,  stays  the  proceedings,  until  the 
petitioner,  who  has  the  custody  of  the 
respondent,  can  assert  her  recovery. 
'  Meanwhile,  he  is  in  the  same  position  as 
he  would  have  been  in  before  the  passing 
of  the  statute.  The  facte  of  this  case  are 
not  before  us,  but  should  it  upon  those 
&ct8,  in  consequence  of  any  peculiar 
hardship,  be  deemed  one  fit  for  legisla- 
tkm,  of  coarse  there  is  nothing  to  prevent 
it.  In  my  opinion  the  order  of  the  Judge 
Ordinvy  was  right,  and  the  appeal 
against  it  ought  to  be  dismissed. 
K>w  Sten*.  S9. — Fbob,  aitd  M. 


The  Judge  Obdinabt  (LordPenzance). — 
The  main  qaestion  to  which  the  in- 
sanity of  the  respondent  gives  rise  is, 
whether  the  suit  can  be  permitted  to 
proceed  to  a  decree  against  her  so  long 
as  she  remains  insane.  A  sugg^tion  has 
been  made  that  the  order  now  under  ap- 
peal should  be  altered  by  staying  the 
proceedings  for  a  time  until  recovery 
shall  be  declared  hopeless.  An  obvious 
objection  to  this  course  is,  that  the  pro- 
bability of  recovery  is  a  matter  more  of 
speculation  than  of  definite  conclusion. 
But  it  seems  to  me  that  the  propriety  of 
adopting  it  depends  upon  the  legal  effect 
of  the  respondent's  insanity,  so  long  as 
that  insanity  continues.  If  while  the  in- 
sanity continues  the  petitioner  is  entitled, 
nevertheless,  to  proceed  to  prove  his  case, 
it  would  still  be  right,  in  jnstice  to  the 
respondent,  to  stay  the  proceedings  for 
a  reasonable  time,  to  take  the  chance  of 
her  recovery,  before  the  charge  is  pressed 
against  her.  If,  on  the  other  hand,  the 
true  view  is  that  no  proof  or  decree  can 
lawfully  be  made  against  her  so  long  as 
she  continues  insane,  there  is  no  need, 
as  it  seems  to  me,  for  a  stay  of  proceed- 
ings for  any  period  short  of  her  recovery, 
and  no  justification  for  the  postponement 
of  a  decision  on  the  main  matter,  which 
the  parties  have  asked  at  our  hands. 
The  authority  of  this  Court  to  entertain 
a  suit  for  the  dissolution  of  marriage  is 
derived  wholly  and  solely  from  the  statute 
by  which  this  Court  was  first  instituted. 
The  relief  which  the  Court  was  then  for 
the  first  time  empowered  to  give  in  cases 
where  the  marriage  vow  had  been  vio- 
lated is  defined  and  regulated  by  the 
various  provisions  of  that  statute,  and 
restricted  by  the  conditions  thereby  im- 
posed. The  language  that  has  been  held 
in  argament  invites  and  provokes  some 
consideration  of  the  nature  and  extent  of 
these  various  provisions.  It  has  been 
argued  that  marriage  is  nothing  bat  a 
contract,  subject  to  all  the  legal  incidents 
of  an  ordinary  contract,  and  giving  rise 
to  the  like  legal  remedies.  From  this 
position,  if  tenable,  the  conolusion  woald 
not  be  difficult  that  insanity  in  her  who 
has  broken  the  contract  should  be  no 
bar  to  the  reme<^  of  him  who  complains 
of  the  breach  of  it.    For  the  Courts  of 
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Law  and  Equity  have  always,  though  in 
different  ways,  enforced  remedies  arising 
ont  of  contract,  notwithstanding  the  in- 
sanity of  the  defendant.  Bat,  is  it  tme 
that  marriage  is  an  ordinary  contract? 
Surely  it  is  something  more.  I  may  be  ex- 
cased  if  I  dwell  somewhat  on  this  matter, 
because  I  conceive  it  lies  at  the  very  root 
of  the  question  in  discussion.  Marriage 
is  an  institution.  It  confers  a  status  on 
the  parties  to  it,  and  upon  the  children 
that  issue  from  it.  Though  entered  into 
by  individuals,  it  has  a  public  character. 
It  is  the  basis  upon  which  the  framework 
of  civilized  society  is  built,  and,  as  such, 
is  subject  in  all  countries  to  general  laws, 
which  dictate  and  control  its  obligations 
and  incidents,  independently  of  the  voli- 
tion of  those  who  enter  upon  it.  Marriage, 
moreover,  has  features  which  belong  to  no 
other  contract  whatever,  and  notably 
these  two^it  cannot  be  rescinded,  even 
by  the  consent  of  both  parties  to  it,  and 
it  is  commonly  contracted  under  the  sanc- 
tion of  A  religions  ceremony.  This,  the 
leading  feature  of  marriage,  its  indissolu- 
bility, was  preserved  by  the  law  of  this 
conntsy  up  to  the  time  that  the  statute 
constituting  this  Court  passed  into  legis- 
Ifition.  No  matter  how  flagrantly  the 
obligations  of  the  contract  had  been  vio- 
lated on  one  side  there  was  no  right  to  a 
release  from  the  corresponding  obUgations 
on  the  other.  Cases  of  grievous  hardship 
brought  about  a  remedy  by  measures 
above  and  beyond  the  law  for  those  who 
could  afford  to  pay  for  them ;  but  the 
essence  of  the  marriage  contract  remained 
the  same,  and  the  bargain  to  live  together 
for  better  and  for  worse  continued  to  be 
one  from  which  there  was  no  voluntary 
retreat  or  legal  escape.  To  what  extent, 
then,  did  the  legislature  intend  by  the 
Divorce  Act.  to  hivak  in  upon  the  integrity 
of  this  system?  It  is  worth  while  to 
examine  this  matter,  for  the  power  con. 
ferred  by  the  Act  of  resorting  to  this 
Court  has  been  treated  in  argument  as  if 
it  were  simply  a  new  means  of  asserting  a 
pre-existing  right.  According  to  this 
view  the  act  of  adultery  is  treated  as  con- 
ferring at  once  the  right  to  a  dissolution, 
and  the  Divorce  Act  only  as  furnishing 
the  necessary  machinery.  But  is  this  so  ? 
It  appears  to  me  that  the  new  remedies, 


like  those  of  a  more  limited  character  ac- 
corded by  the  Ecclesiastical  Courts,  were 
granted,  if  I  may  use  the  expreesion, 
rather  ex  graUd  than  ex  debiio  ivstitieB. 
The  Divorce  Act  kept  alive  the  restric- 
tions nnder  which  the  legislature  in  ihe 
case  of  divorce  bills,  and  the  legislature  in 
the  case  of  divorce  suits  a  mentd  et  thoro, 
had  been  used  to  act,  and  those  restric- 
tions plainly  shew  the  spirit  in  which  the 
relief  was  granted.  It  was  a  principle  of 
universal  application  in  the  Spiritual 
Courts  that  a  suitor  who  prayed  for  a 
relaxation  of  his  marriage  ties  should 
come  into  Court  with  clean  hands.  It 
'was  farther  necessary  that  he  should  not, 
even  in  a  moment  of  excitement,  have 
pardoned  his  wife  and  taken  her  back  to 
him.  It  was  a  further  principle  that  he 
should  be  sincere  in  the  grievance  under 
which  he  professed  to  suffer.  And,  lastly, 
he  was  bound  to  be  prompt,  and  not  open 
to  the  charge  of  unreasonable  delay.  In 
a  like  spirit,  a  Divorce  Bill,  when  paasing 
through  the  House  of  Lords,  was  treated 
rather  88  a  matter  of  general  merits, 
laying  the  foundation  for  a  measure  c^ 
grace,  than  a  mere  investigation  of  delin- 
quency, drawing  after  it  an  absolute  right 
to  redress.  The  entire  conduct  of  the 
husband  was  submitted  to  review,  the 
complaints  and  excuses  of  the  wife  were 
entertained,  and  the  bill,  which  passed 
into  a  law  only  if  the  case  were  in  all  re- 
spects meritorious,  was  liable  to  be  de- 
feated in  its  last  stages  if  the  husband 
fiiiled  to  restore  an  adequate  part  of  the 
fortune,  if  any,  that  his  wife  had  brought 
him.  No  doubt  the  breadth  of  this  dis- 
cretion in  granting  relief  was  much  nar- 
rowed, and  its  limits  defined  when  the 
dissolution  of  marriage  was  confided  to 
the  hands  of  a  regular  tribunal.  Still  a 
large  discretion  was  left.  The  Court, 
under  section  81,  has  the  discretion  to 
refiise  a  decree  if  the  petitioner  has  been 
guilty  of  adultery,  if  he  has  been  guilty  of 
cruelty,  if  he  has  been  fairly  chargeable 
with  unreasonable  delay,  if  he  has  wilAilly 
and  without  reasonable  excuse  separated 
himself  frvm  his  wife,  if  he  has  deserted 
her,  and  lastly,  if  he  has  been  gniUy 
of  any  neglect  or  misconduct  oonduoing 
to  his  wife's  adultery.  And  here  it  is  to 
be  observed  that  the  maintenance  (^  these 
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restrictions  and  qualifications  is  treated  hj 
the  legislature  as  a  matter  not  merelj  of 
equity  to  the  erring  wife,  but  of  public 
concern.  The  enactment  which  followed 
the  Divorce  Act  made  special  prorisioa  to 
insure  divorces  not  bemg  granted  when 
maj  of  these  imputations  could  be  success- 
fullj  made  against  the  petitioner.  It  cast 
upon  a  public  officer,  the  Queen's  Proctor, 
the  duty  of  intervening  at  an  j  time,  and 
bringing  them  to  light,  and  even  em- 
powered individuals,  whether  iaterested 
in  the  matter  or  entire  strangers  to  the 
parties,  to  do  the  Uke.  It  is  only,  there- 
fore, if  the  petitioner  is  firee  {rova.  all  rea- 
sonable complaint  of  misconduct  himself 
that  the  le^slature  intended  to  release 
him  from  bonds  in  their  terms  and  their 
nature  permanent.  The  statute  accorded 
to  those  to  whose  own  conduct  no  blame 
could  be  imputed  a  relief  from  obligations 
voluntarily  nndertalcen  and  still  binding, 
bat  which  the  unprovoked  misconduct  of 
others  had  rendered  a  grievous  and  in- 
tolerable burden.  But  it  did  not,  as  it 
seems  to  me,  intend  to  do  more.  It  did 
not  intend  to  affirm  that  adultery  of  the 
wife  at  once  conferred  upon  the  husband 
an  immediate  though  d^eesible  right  to 
have  his  contract  of  marriage  dissolved, 
treating  his  release  from  the  contract  as 
a  simple  right  growing  out  of  the  breach 
of  it  by  the  other  party,  and  thus  placing 
it  on  a  level  with  a  contract  for  tiie  sale 
of  goods  or  the  hire  of  a  ship.  When 
the  Court,  therefore,  is  asked  to  deal  with 
this  question  of  insanity  as  courts  of  law 
would  deal  with  a  case  of  ordinary  con- 
tract, the  answer  is  that  marriage  is  not 
an  ordinary  contract.  When  the  analogy 
at  legal  remedies  in  other  cases  of,  con- 
taract  is  put  forward  for  adoption,  the 
answer  is  that  the  analogy  does  not  exist. 
If  it  did,  it  would  no  doubt  give  a  sum- 
mary solution  to  all  difficulties,  but  a 
rather  startling  one.  A  lunatic  at  com- 
mon law  is  liable  to  be  sued,  and  (until 
arrest  was  abolished)  held  to  bail ;  just 
the  same  as  a  sane  man.  There  is  no 
need  at  common  law  for  the  appointment 
of  a  guardian  or  the  nomination  of  any 
one  to  act  ia  the  lunatic's  place ;  the  suit 
proceeds  in  all  respects  as  if  the  defen- 
dant were  sane.  If  this  Court,  then, 
were  to  act  in  analogy  with  this  system, 


the  petitioner  would  have  only  to  prove 
service  of  the  petition  on  his  lunatic  wife, 
and  he  might,  without  warning  to  her 
&mily  or  her  friends,  proceed  to  establish 
her  guilt  without  danger  of  defence  or 
recrimination.  For  these  reasons,  it  ap- 
pears to  me  that  we  must  look  elsewhere 
for  the  solution  of  the  question  at  issue 
than  to  the  analogy  of  ordinary  remedies 
for  the  breach  of  ordinary  contracts.  And 
as  it  must  be  con(Jleded  that  the  true 
meaning  of  the  legislature  in  the  Divorce 
Act,  if  it  can  be  arrived  at,  is  that  which 
ought  alone  to  guide  our  decision,  it  is  to 
the  provisions  of  that  Act  that  I  again 
recur.  It  is  to  be  observed,  at  the  outset, 
that  there  are  no  words  specially  applica- 
ble to  the  case  of  lunacy  either  of  the  pe- 
titioner or  the  respondent.  If  suits  were 
intended  to  be  entertained  by  and  against 
such  persons  it  would  be  reasonable  to 
look  for  some  provisions  by  which  their 
friends  or  relations  might  act  for  them  and 
protect  their  interests.  But  there  are 
none  such,  nor,  indeed,  any  special  pro- 
visions or  machinery  for  the  conduct  of 
such  suits.  If  the  statute  applies  to  luna- 
tics at  all,  it  deals  with  them  in  all  re- 
spects like  other  persons.  Accordinglv 
the  lunatic  petitioner  must  present  a  peti- 
tion, and  accompany  it  by  an  affidavit 
sworn  by  himself  as  to  the  truth  of  its 
allegations.  On  this  section  41  of  the 
statute  is  express.  The  lunatic  respon- 
dent, too,  must  be  served  personally  widi 
the  petition,  iinless  the  Court  dispense 
with  it.  Then  the  lunatic  respondent 
is  invited  to  recriminate,  and  submit 
the  petitioner's  matrimonial  conduct  to 
investigation.  I£  she  does  this,  the  rules 
of  the  Court,  as  they  stand  at  present^ 
require  that  she  should  affirm  the  truth 
of  the  charges  on  personal  affidavit.  Any 
such  charges  the  petitioner,  whether  a 
lunatic  or  not,  has  to  meet,  and  the  duty 
is  by  section  29  directly  cast  upon  the 
Court  of  investigating  all  such  counter^ 
charges.  Now,  so  far  as  the  mere  machi- 
nery here  indicated  is  concerned,  its  de- 
fects might,  no  doubt,  be  to  some  extent 
supplied  by  rules  of  Court.  It  is  not, 
therefore,  so  much  that  the  means  of  en- 
tertaining such  a  suit  as  this  are  beyond 
reach  if  it  could  only  be  made  plain  that 
the  legislature  so  intended,  as  that  the 
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absence  of  appropriate  provision  for  luna- 
tics in  those  parts  of  the  Act  which  con- 
cern procedure  tends  to  shew  Ihat  the 
Act  was  not  desigued  for  any  but  sane 
snitors.     But  I  pass  to  a  more  general 
yiew,  and  I  ask  myself  the  broad  question 
whether,  looking  at  the  substance,  rather 
than  the  form,  of  these  remedies,  they 
were  intended  for  lunatic  petitioners  and 
lunatic  respondents.     I  say  lunatic  peti- 
tioners as  well  as  respondents,  for  there 
is  no  distinction  made  in  the  Act ;  the 
words  throagbout  are  quite  general,  and 
there  is  no  middle  ground  betvreen  the 
two  opposite  opinions  that  these  words 
inclndelnnatics  orexclude  themaltogether. 
Take  the  case  of  the  lunatic  petitioner 
first.  Did  the  legislature  really  intend  that 
while  a  man  was  out  of  his  senses,  either 
he  or  his  friends  should  be  at  liberty  to 
take  legal  proceedings  to  put  away  his 
wife  P     Surely  such  a  matter  as  the  di- 
vorce of  his  wife  (perhaps  th^  mother  of 
his  children)  is  one  upon  which  he  should 
be  allowed  himself  to  exercise  some  rea- 
sonable option  ;  and  while  fix>m  aberra- 
tion of  mind  he  is  incapable  of  exercising 
that  option,  was  it  really  contemplated 
that  he,   or  his  friends  on  his  behalf 
should    be    permitted    to    bring   to   the 
scandal  of  a  public  trial  his  wife's  alleged 
guilt  and  his  own  supposed  disbonourP 
But  another  resnlt  might  follow.     His 
wife,  though  guilty  herself,  might  recri- 
minate and    charge    him  with  conduct 
which  his  condition  of  mind  would  pre- 
vent him  firam  answering  with  efiect.  His 
suit  would  then  fail ;  the  counter-charge 
would  be  established  against  hixn,  and  his 
remedy  be  barred  for  ever,  though  he 
should   recover   his  senses  and  wish  to 
pursue  it.     Then  take  the  case  of  the  lu- 
natic   respondent.     The  gravest  of   tkll 
charges  short  of  indictable  crime  is  made 
against    her.      She    is    unable   to    give 
any  explanation  to  her  advisers  of  the 
circumstances  fivm  which  her  guilt  is 
argued.     The  charge  is  of  a  purely  per- 
sonal character,  and  the  decree  sought  is 
aimed  directly  at  her  personal  status ;  her 
exculpation,  if  there  be  one,  probably  lies 
in  facts  and  events  known  only  to  herself. 
All  her  letters  and  documents  have  pro- 
bably passed  into  the  hands  of  her  hus- 
band, who  may  produce  what  he  likes, 


without  fear  of  enquiries  for  the  rest. 
Those  who  defend  her — and  if  she  bdong 
to  the  humbler  classes  the  expense  of  a 
defence  will  probably  not  be  incurred  at 
all — can  only  stand  by  and  sift  the  peti- 
tioner's proofs:  for  all  counter-evidence  or 
proof  of  explanatory  &ct8  they  will  in 
most  cases  be  wholly  at  a  loss,  for  want 
of  the  knowledge  which  alone  could  lead 
to  their  production.    Could  the  bare  issue 
of  adultery  then  be  fairly  tried  against  a 
person  so  placed  P     And,  if  not,  did  the 
statute  which  I  have  endeavoured  to  shew 
is  so  framed  as  to  stipulate  with  scrupu- 
lous cai-e  for  an  equitable  and  meritorious 
view  of  conjugal  delinquency  on  both 
sides  really  intend  to  place '  a  dissolution 
of  his  marriage  within  the  reach  of  a  hus- 
band upon  an  inquiry  so  one-sided  and 
incomplete?  But  ifsuch  an  enquiry  would 
be  incomplete  and  inequitable  on  the  &ci 
of  adultery,  on  all  matters  of  recrimina- 
tion, on  all  charges  of  neglect  or  miscon- 
duct on  the  part  of  the  husband  himself 
it  would  literally,  in  most  cases,  be  no 
inquiry  at  all.     Who  is  to  know,  much 
less  find  proof  of  the  husband's  cruelty  ? 
Who  is  to  give  the  clue  to  and  to  bring 
to  light  the  neglect  or  misconduct  which 
may  have  conduced  to  the  wife's  adul- 
tery P     I^  before  the  adultery,  he  has  de- 
serted her,  or  separated  himself  firom  her, 
who  is  to  meet  or  confute  the  facts  he 
may  put  forward  as  a  "reasonable  ex- 
cuse "  for  so  doing  ?     And  these,  be  it 
remembered,  are  not  only  defences  to  the 
wife,  but  are  by  the  statute  made  matter 
of  public  concern,  and  unusual  means  are 
enacted  to  preclude  a  decree  of  divorce 
&om  passing  in  any  case  in  which  th^ 
may  exist.   It  is  not  too  much  to  say  that 
in  the  case  of  an  insane  respondent  all 
these  careful  provisions  and  restrictions 
would  become  practically  a  dead  letter; 
and  as  it  is  plain  that  the  leg^lature  did 
in  no  case  intend  that  they  should  be  so, 
I  conclude  thai  such  a  suit  as  this  is  not 
within  the  statute.     I  have  thus  far  pro- 
ceeded on  the  reason  of  the  thing  ;  autho- 
rity upon  the  subject  there  is  bat  littl*. 
With  the  exception  of  the  case  oiBawdem 
V.  Bawden  (2),  this  is  the  first  attempt 
in  this  Court  to  make  an  insane  wife  re- 
sponsible in  a  suit  for  divorce.   The  judg- 
ment in  that  case  was  not  an  elaborate 
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one,  but  no  one  who  reveres  the  sound 
legal  capacity  of  mj  predecessor  in  this 
Court  as  it  deserves  to  be  revered,  can 
M  to  attribute  great  weight  to  his  deci- 
sion.   It  is  in  entire  conformity  with  the 
order  now  under  review.     In  the  Eccle- 
siastical Court  no  case  has  lieen  cited  in 
which  80  much  as  a  contrary  dictum  is  to 
be  found ;  and  on  the  only  occasion  when 
&e  matter  was  mooted,  the  Judge's  notes 
shew  an  opinion  in  conformity  with  that 
of  Sir  Cresswell  Cresswell.    In  the  record 
of  Divorce    Bills    none   is   to  be  found 
against  an  insane  wife.     It  may  safely, 
therefore,  be   asserted   that  all  previous 
authority  is  against  the  petitioner  and 
the  further   maintenance    of   this   suit. 
It  is   hardly  needful    to    say    that    in 
the  foregoing  remarks  I  have  made  no 
allusion  to  the  actual  facts  of  this  or  any 
other  case.     The  question  is  one  of  gene- 
ral principle,  and  I  have  so   treated  it. 
Neither  has  it  seemed  right  to  base  any 
conclusion  upon  mere    considerations  of 
hardship  that  may  arise  out  of  a  decision 
in  one  direction  or  the  other.     As  far  as 
the  petitioner  is  concerned,  there  is  no 
hardship,  unless  on  the  assumption  of  the 
respondent's  guilt,  an  assumption  we  are 
not  at  liberty  to  make.      If  in  no  case 
where  the  respondent  is  insane  is  the  pe- 
titioner entitled  to  claim  relief,  there  may, 
no  doubt,  arise  some  cases  in  which  the 
petitioner  will  suffer  a  grievous  hardship. 
If,  in  all  cases  in  which  the  respondent  is 
insane,  tiie  petitioner  is  nevertheless  en- 
titled to  proceed,  there  may  be  some  cases 
in  which  the  respondent  will  be  the  vic- 
tim, not  merely  of  hardship,  but  fatal  in- 
justice.    In  whichever  way  the  statute  is 
interpreted,  full  and   complete  justice  is 
not  in  all  cases  within  reach  of  the  Court. 
Bat  this  is  the  inevitable  result  of  the 
malady  with  which   the  respondent  has 
been  afflicted,  and  which  has  rendered  a 
&ir  investigation  of  the  truth  impossible. 
In  conclusion,  I  will  advert  to  one  other 
subject.     It  was  suggested  in  argument 
that  in  staying  the  suit  the  interests  of 
the  co-respondents  might  be  compromised. 
It  might  be  sufficient,  perhaps,  to  observe 
that  the  supposed  hardships  of  the  co- 
respondents are  put  forward,  not  by  them, 
but  in  the  interests  of   the  petitioner. 
The  co-respondents  themselves  have  not 


either  of  them  appealed  against  this  order, 
nor  have  they  made  any  application  re- 
garding their  costs.     But  if  they  had,  I 
do  not  conceive  that  they  have  either  tie 
interest  or  the  right  to  insist  on  a  con- 
tinuance of  this  suit,  or  that  they  can  be 
wronged  by  its  discontinuance.  ■  Suppose 
the  respondent  had  died,  could  the  peti- 
tioner have  been  obliged  to  continue  the 
suit  against  the  co-respondents  P     It  must 
be  remembered  that  the  petitioner  makes 
no  claim  for  damages,  and  asks  in  his  pe- 
tition for  no  decree  against  them.     They 
are  made  parties  to  the  suit  only  because 
the  statute  peremptorily  requires  that  they 
should  be  so.     The  object  of  this  provi- 
sion was  no  doubt  to  give  them  a  locus 
standi  to  contest  the  proof  of  adultery. 
I£  no  such  proof  is  offered  their  legal  in- 
terest in  the  matter  is  at  an  end.  Is,  then,  a 
petitioner,  it  may  be  asked,  who  has  com- 
menced a  suit,  bound  to  go  on  with  it 
whether  he  will  or  no  ?     Suppose  after 
the  suit  has  begun  he  sees  reason  to  doubt 
whether  his  wife  is  guilty,  is  he  bound  to 
continue  the  investigation  in  open  court, 
in  order  to  clear  the  reputation  of  the  co- 
respondent ?     Or,  again,  if  he  forgive  his 
wife,  and  they  come  together  again,  as  not 
nnfrequently  happens,  is  he  bound  for  the 
sake  of   the   co-respondent   to    produce 
what  he  considers  his  proof  of  her  infi- 
delity, in  order   that  the   co-respondent 
may  meet  it  in  open  Court  ?     And  if  the 
Court  were  to  hold  that  he  were  so  bound, 
and  that  the  suit  must  go  on  to  a  termina- 
tion against  the  co-respondents,  would  the 
co-respondents  obtain  the  end  they  are 
supposed  to  seek  ?  No  power  of  the  Court 
can  make  the  husband  really  try  to  prove 
adultery,  unless  he  be  so  minded,  and  the 
reputation  of  the  co-respondeuts  would 
be  in  no  degree  mended  by  the  form  with- 
out the  substance  of  an  adverse  investi- 
gation.    The  truth  is  that  it  is  a  misfor- 
tune inseparable  from  permitting  a  hus- 
band to  charge  his  wife  in  public  with 
adultery,  that  the  name  and  reputation  of 
a  third  person  (if  known)  should  be  ex- 
posed to  compromise.     If  the  parties  are 
innocent  this  cannot  be  otherwise  than  a 
grievous  wrong,  which  nothing  can  wholly 
redress,  and  for  which  there  is  no  prac- 
tical mitigation  but  in  that  sense  of  justice 
on  the  part  of  the  public  which  wil^olds 
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a  jadgment  until  a  charge  is  not  only 
made,  but  proved.  I  am,  therefore,  of 
opinion  that  the  petition  of  the  co-re- 
spondents thro'ws  no  light  npon  the  pro- 
priety of  the  order  now  under  appeal. 
Their  position  is  the  same  as  it  would 
have  bieen  if  the  respondent  had  died,  if 
the  petitioner  had  found  his  proofs  of 
guilt  insufficient,  and  had  ceased  to  org^ 
them,  if  he  had  forgiven  his  wife,  and 
taken  her  back,  or  if,  for  any  other  reason 
whatever,  he  had  ceased  to  demand  relief 
at  the  hands  of  the  Court.  The  order 
ought  in  my  judgment  to  be  affirmed. 

I  desire  to  add  that  if  the  form  of  the 
present  order  should  make  any  difficulty  in 
the  way  of  the  petitioner  appealing  to  the 
House  of  Lords,  and  if  a  dismissal  of  the 
'petition  will  remove  the  difficulty,  I  shall 
be  very  willing  to  hear  any  future  applica- 
tion that  the  condition  of  the  respondent 
or  other  considerations  may  warrant  the 
petitioner  in  making  with  that  object. 

KelIiT,  C.B. — I  am  of  opinion  that 
the  order  in  question  should  be  rescinded 
or  varied,  and  that  the  order  to  be 
made  should  be  that  further  proceedings 
in  the  cause  be  stayed  for  such  limited 
time  as  the  Judge  Ordinary  shall  think 
reEisonable  and  expedient,  unless  the  re- 
spondent shall  in  the  mean  time  recover, 
with  liberty  to  either  party  to  apply.  The 
ground  upon  which  I  think  that  the  post- 
ponement should  at  present  be  temporary 
only  is,  that  to  decide  the  question  now, 
and  either  to  g^nt  the  order  in  the  terms 
prayed  or  to  permit  the  cause  to  proceed, 
notwithstanding  the  insanity  of  the  re- 
spondent, may  do  great  and  grievous  in- 
justice and  an  irreparable  injury  to  the 
one  party  or  the  other,  whereas  a  stay  of 
proceedings  for  a  limited  time  will  meet  the 
present  exigencies  of  the  case,  and  do  no 
wrong  to  either.  In  considering  the  real 
nature  of  this  order,  and  its  ultimate  con- 
sequences,  I  must  disclaim  any  allusion  to 
the  parties  before  ns  in  this  particular 
case,  and  whom,  as  no  evidence  has  been 
taken  upon  the  petition,  I  shall  presume 
to  be  free  from  all  imputation.  But  in 
dealing  with  the  case  we  must  remember 
that  our  decision  will  govern  all  such  cases 
hereafter,  and  determine  the  rights  of  all 
parties  to  a  suit  for  the  dissolution  of  mar- 


riage on  the  ground  of  adultery,  under 
whatever  circumstances  it  may  come  be- 
fore the  Court.  The  order,  although  in  its 
terms  conditional,  is  in  effect,  if  the  ma- 
lady prove  permanent  or  should  continue 
during  the  life  of  the  petitioner,  an  abso- 
lute bar  to  the  suit,  a  final  judgment 
against  the  petitioner,  and  a  denial  of  the 
redress  which  he  claims  to  be  entitled  to 
under  the  provisions  of  the  statute,  not 
only  as  regards  the  wife,  but  against  the 
co-respondents.  If  such  an  order  be  made, 
the  consequence  to  a  petitioner  is,  that 
although  he  may  have  Evidence  incontro- 
vertible of  the  adultery  of  his  wife,  and  a 
just  claim  to  damages  to  a  large  amount 
against  a  co-respondent,  he  finds  himself 
— without  any  fiiult  of  his  own,  from  an 
accident  which  he  had  no  power  to  pre- 
vent— tied  and  bound  to  an  adulterous 
wife  for  the  remainder  of  his  life,  com- 
pelled by  law  to  maintain  her  suitably  to 
his  own  condition  and  rank  and  fortune, 
liable  to  the  risk  of  spurious  issue,  his 
legitimate  children  or  natural  heirs  de- 
spoiled of  property,  as,  by  the  wife's  claim 
to  dower,  or  to  personalty  passing  to  her 
if  he  should  die  intestate,  and  himself  for 
ever  precluded  from  contracting  marriage 
with  another  woman.  On  the  other  band, 
if  the  petitioner  be  permitted  to  proceed, 
the  consequences  are  scarcely  less  calami- 
tons  to  the  wife,  it  may  be  an  innocent 
wife,  in  a  case  in  which  more  than  in  any 
other  species  of  judicial  enquiry  evidence 
may  be  given  against  her  which  she  alone 
may  be  able  to  contradict  or  to  explain 
away ;  and  after  a  trial  upon  which,  but 
for  her  insanity,  she  might  have  esta- 
blished a  complete  defence,  she  may  recover 
her  reason  only  to  find  herself  dishonoured 
and  disgraced  for  ever  by  a  sentence  of 
divorce  for  adultery.  I  venture  to  think 
that  this  Court  ought  not  to  entertain  a 
question  by  its  decision  upon  which  it  is 
compeUed  to  choose  between  these  two 
great  evils,  xintil,  at  least,  the  recovery  of 
the  respondent  has  become  hopeless,  and 
the  Court  is  called  upon,  ex  debtio  justUiix, 
by  one  party  or  the  other,  to  make  the  order, 
and,  in  effect,  put  an  end  to  the  suit,  or 
to  allow  the  petitioner  to  proceed  and  en- 
title himself  to  the  redress  which  he  seeks. 
It  appears  to  be  the  result  of  the  evi- 
dence npon  the  issue  of  insanity,  as  stated 
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by  the  learned  Judge  Ordinary  when 
this  order  was  originally  pronounced  (1), 
"that  persons  sufiering  from  poerpeTal 
insanity  for  the  most  part  recover  within  a 
year,  some  within  eighteen  months  or  two 
years,  and  some  never."  And  it  was  then 
observed  by  the  learned  Judge,  "  that  it 
had  been  extremely  probable  at  the  outset 
that  the  lady,  if  deranged,  would  before 
long  cease  to  be  so ;  and  that  there  was 
some  not  unreasonable  hope  of  her  reco- 
very still."  The  learned  Judge  further 
observed,  "  that  whatever  be  the  case  in 
reference  to  permanent  insanity,  whether 
it  ought  to  bar  a  suit  or  not,  it  may  with 
some  force  be  argued  that  until  all  well- 
fbnnded  expectation  or  fair  hope  of  the 
respondent's  being  able  to  answer  the  pe- 
tition be  dispelled,  the  petitioner  ought, 
for  a  reasonable  time  at  least,  to  be  for- 
bidden to  proceed  without  that  answer." 
I  entirely  concur  in  the  view  thus  taken 
of  this  case,  I  believe,  as  late  as  the  month 
of  April  last,  and  am  still  of  opinion,  that 
tiie  disastrous  consequences  which  may  or 
must  ensue  whenever  the  Court  is  com- 
pelled to  decide  this  question  are  such  as 
imperatively  to  call  upon  the  Court  to 
vary  and  qualify  this  order,  and  stay  the 
proceedings  only  for  a  limited  and  definite 
time.  But  from  the  view  taken  of  the 
oaae  W  the  Judge  Ordinary  and  my  bro- 
tiier  Keating,  it  becomes  necessary  to  con- 
sider what  power  or  jurisdiction  this 
Court  possesses  to  make  an  order  which, 
in  case  the  respondent  should  not  recover, 
(merates  as  a  judgment  against  the  peti- 
tioner, and  a  final  bar  to  his  suit.  And 
here  it  is  objected  in  limiiie  that  the  Court 
has  no  power  to  appoint  or  to  recognise  a 
guaidian  ad  litem  to  the  respondent,  and 
that,  therefore,  if  the  cause  proceed,  no 
defence  at  all  can  be  made  on  her  behalf. 
But  I  am  clearly  of  opinion  that  such  is 
not  tite  law  or  the  practice  of  the  Court. 
I  conceive  it  to  be  a  power  inherent  in  all 
the  superior  Courts  of  Law  and  Equity  to 
appoint  a  gnardian  ad  litem  to  any  infant 
or  lunatic  who  may  be  a  party  to  a  suit, 
whether  ex  motu  propria,  or  at  the  instance 
of  any  fit  and  proper  person  wiUing  to  as- 
sume and  perform  the  duties  of  the  office. 
All  the  cases  upon  this  point  referred  to 
on  the  one  side  and  on  the  other  are  uni- 
tarm  to  shew  that  it  has  always  been  the 


practice  of  Courts  Spiritual,  as  of  other 
Courts  of  Law  and  Equity,  to  appoint  and 
recognise  guardians  to  minors  and  lunatics, 
parties  to  suits  before  them.  In  Barham 
v.  Barham  (27),  a  wife,  a  minor,  plaintiff 
in  a  suit  against  her  husband  for  cruelty 
and  adultery,  appeared  by  a  curator  oa 
litem ;  and  in  Beauraine  v.  Beawains  (5), 
a  curator  ad  litem  was  appointed  to  the 
respondent,  a  m;inor,  sued  by  his  wife 
for  a  divorce  by  reckson  of  cruelty  and 
adnlteiy.  This  appointment  was  after- 
wards set  aside  by  reason  of  the  guar- 
dian having  refused  to  accept  the  office. 
But  the  practice  for  a  minor  to  appear 
by  guardian  in  such  a  suit  is  not  ques- 
tioned. And  in  Hancock  v.  Peaty  (13), 
in  a  suit  of  nullity  of  marriage  by  a  wife 
against  her  husband,  on  the  ground  that 
she  was  insane  at  the  time  of  the  mar- 
riage, the  plaintiff  or  petitioner  appeared 
by  a  guardian,  her  brother,  specially  as- 
signed by  the  Court  at  his  own  instance, 
and  the  suit  was  carried  on  and  a  decree 
of  nullity  pronounced,  the  plaintiff  being 
lunatic,  and  therefore  incapable  of  acting 
herself,  and  having  appeared  by  guardian 
from  the  beginning  to  the  end  of  the  suit. 
In  PameU  v.  Pamell  (4),  a  hnsbtmd, 
lunatic,  was  permitt^  to  institute  and 
carry  on  a  suit  by  his  committee  or 
guardian  against  his  wife  for  a  divorce 
by  reason  of  adultery.  And  the  principle 
upon  which  the  practice  rests  was  clearly 
laid  down  by  Lord  Stowell.  This  case  is 
important  as  shewing  conclusively  that 
tiie  insanity  of  a  petitioner  or  plaintiff  is 
no  bar  to  a  suit  or  a  decree  for  a  divorce 
by  reason  of  adultery ;  and,  inasmuch  as 
adultery  may  be  set  up  by  way  of  re- 
crimination as  a  defence  against  such 
petition,  it  seems  to  foUow  that  insanity 
IB  no  bar  to  such  a  charge  against  a 
lunatic,  and  that  he  must  defend  himself 
against  such  charge  through  his  guardian 
or  committee.  From  what  fell  from  the 
Court  in  this  case  it  is  also  clear  that,  if 
necessaiy,  the  Court  of  Chancery  might 
be  applied  to  to  appoint  a  committee, 
either  generally  or  for  a  limited  purpose, 
as  ad  litem,,  in  any  suit  and  in  any  court ; 
and  in  the  case  now  before  us  the  Court 
has  assumed  and  exercised  this  power, 
and  it  is  under  the  appointment  by  the 
(27)  1  Hag.  Consist  6. 
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Court  of  the  rnardian  who  is  now  con- 
dacting  the  defence  of  the  respondent 
that  the  trial  of  an  issue  has  taken  piaoe^ 
motions  hare  heen  entertained,  and  the 
Tery  order  now  in  qoestion  has  been 
made.  K  the  Court  had  no  power  to 
i^point  a  gaardian  and  proceed  with 
the  Bait  against  the  respondent  by  her 
gnardian,  notwithstanding  her  insanity, 
what  anthoritj  had  it  to  try  that  issae^ 
or  to  entertain  this  motion,  reoeiring 
evidence  upon  oath  viva  voce  or  by  affi- 
davit; and  above  all,  where  was  the 
anthority  to  make  the  order  now  in  qnes- 
tion  P  All  these  acts  and  proceedings 
must  be  valid  and  binding  alike  on  the 
petitioner  and  the  respondent  and  the  co- 
respondents, or  they  are  absolutely  void ; 
and  they  cannot  be  binding  if  the  Court 
had  no  power  to  proceed  in  the  soit 
daring  the  insanity  of  the  respondeiit. 
And  ^  they  are  void,  how  could  ihe  wit- 
nesses upon  the  trial,  or  the  deponents 
upon  the  motion,  be  indicted  for  perjury ; 
or  how  can  the  act  of  the  gaarduin  in 
appearing  upon  this  motion,  or  in  oppos- 
ing or  supporting  this  or  any  other  order, 
be  binding  upon  the  petitioner,  or  upon 
the  co-respondents,  or  upon  the  respon- 
dent herself  if  she  Should  recover  ?  If  it 
he  said  that  the  Court  being  incompetent 
to  proceed  with  the  suit  while  the  re- 
spondent is  insane,  it  must  of  necessity 
resort  to  some  kind  of  process  and  receive 
evidence  before  it  can  be  informed  or 
assured  of  the  fitct  of  the  insanity,  does 
not  this  shew  that  where  the  purposes  of 
justice  require  that  proceedings  in  a  suit, 
whatever  may  be  their  nature,  must  be 
had  notwithstanding  the  insanity  of  one 
of  the  parties,  it  is  of  necessity  that  the 
Court  must  permit  and  entertain  these 
proceedings  without  the  personal  parti- 
cipation of  the  party  lunatic,  and  admit  a 
guardian  to  appear  and  act  on  his  or  her 
behalf?  If,  then,  the  respondent  be  well 
represented  by  the  guardian  now  before 
the  Court,  the  question  at  once  arises — 
is  the  permanent  insanity  of  the  respon- 
dent a  final  bar  to  the  suit?  Now,  a 
suit  for  a  dissolution  of  marriage  is  the 
oreatare  of  the  Act  of  Parliament,  and 
we  must  look  to  the  Act  itself  to  see 
whether  an  order  having  this  operation 
and  e£bot  is  authorized  expressly,  or  by 


necessary  imfdicatirai,  by  any  of  its  pro- 
visions. I  oonoeive  that  it  is  to  -  mis- 
apprehend the  qneation  to  enquire  whotfier 
the  Coart  has  power  to  go  on  with  the 
suit  notwithstanding  the  insanity  of  the 
respondent,  and  that  the  true  question  is 
whether  the  Court  has  any  power  to  stop 
the  suit  except  by  a  final  judgment  in  iha 
cause  upon  the  issues  joined,  or  by  de&olt^ 
as  expressly  directed  by  the  Act,  or  for 
nonconformity  to  some  rule  or  praofeioe 
lawfully  made  or  established  under  iha 
authority  of  the  Act.  For  unless  a  power 
is  conferred  apon  the  Court  by  the  terms 
of  the  Act  to  bar  the  suit  upon  this 
ground,  it  has  no  more  jurisdiction  to  do 
BO  than  it  wonld  have  had  to  entra'tain 
the  suit  and  adjudicate  up(m  it  if  the 
Act  had  never  been  passed.  A  writ,  or 
process,  or  the  whole  proceeding  in  a  snit^ 
may  be  set  aside  fwr  irregalarity  or  bad 
feith ;  but  in  such  a  case  the  proceeding 
is  not  stayed  but  set  aside,  and  the  party 
complainant  nsay  begin  de  novo,  whereas 
hetre  the  power  claimed  by  the  Court  is 
at  once  to  put  a  stop  to  the  suit  whidi 
bars  the  right  of  the  complainant  for 
ever.  To  refuse  to  proceed  in  a  suit 
where  either  party  demands  that  it  shoald 
be  carried  on  to  ite  natural  determination 
according  to  law,  and  by  an  arbitrary 
act  at  once  to  bar  tiie  complainant  of  a 
statutory  right  for  ever,  spears  to  me  to 
be  a  usurpation  of  authority  and  a  denial 
of  jostioe ;  and  no  instance  occurs  to  me 
of  such  an  act  ever  having  been  done  by 
any  Court.  Where  the  proceeding  witii 
an  action  at  law  is  stayed  by  a  perpetual 
injunction  the  writ  restrains  the  party 
only,  and  does  not  operate  on  the  su^ 
iteelf,  and  the  injunction  is  founded  upon 
some  established  rale  or  doctrine  of  equity 
which  has  obtained  the  force  of  law.  I 
must,  however,  except  the  case  of  Bateden 
V.  Bawden  (2),  which  is,  undoubtedly, 
an  authority  in  sapport  of  the  coder,  and 
being  the  decision  of  a  very  learned  and 
eminent  judge,  is  entitled  to  every  con- 
sideration. But  it  can  scarcely  be  said 
that  that  case  was  either  argued  or 
decided  with  all  tbe  attention  which  such 
a  question  deserved.  The  respondent  was 
a  pauper  lunatic  in  a  workhouse,  her 
guardian  the  overseer  of  the  parish,  and 
the  learned  judge  appears  to  have  pro- 
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eeedfid,  at  least  in  Mme  maasnra,  npoit 
the  aotfaorify  cf  a  caw  before  Sir  Herbert 
Jenner  Fiut,  'vrhioh,  when  ecounined  into, 
tama  oat  to  be  no  decision  at  alL  Bntwere 
ftotherwiMjire,  sitting  ae  a  court  of  appeal, 
ai«  entitled  to  review  that  decision,  and 
bound  to  decide  the  great  qnestion  before 
as  mpon  its  own  real  merits,  after  bestow- 
ing on  it  the  attentiicn  and  the  scriona 
consideration  which  its  hig^  importance 
denuuids.  Does  the  statote  then  oonfer 
this  power  f  Doee  it  not  in  effect  prohibit 
the  Tnalring  of  saoh  an  order,  and  render 
it  imperative  npon  the  Court  to  hear  and 
proceed  with  the  cause?  By  the  27th 
section  of  the  statute  20  and  21  Yiot.,  o. 
8&,  "  it  is  made  lawful  for  any  husband  to 
present  a  petitimi  to  the  Court  praying 
that  his  maniage  mi^  be  dissolved  on  the 
gronnd  Aat  his  wife  hu,  amce  the  celebr^ 
tian  thereof  been  gnilfy  of  adultery." 
And  1^  section  81,  "in  case  the  Court 
shall  be  satisfied  on  the  evidence  that  the 
oaae  of  the  petitioner  has  been  proved, 
then  the  Court  shall  pronounce  a  decree 
declaring  such  marriage  to  be  dissolTed." 
Where,  then,  is  the  power  under  this 
statute  to  malce  an  order,  by  reason  of  th« 
insanity  of  a  party,  or  for  any  other  cause 
not  dedared  and  specified  in  the  Act,  that 
a  smt  instituted  m  strict  conformity  to 
its  provisions  shall  not  be  heard,  that  the 
petitioner  shall  not  be  permitted  to  give 
«Tidenoe  in  support  of  his  petition,  and 
shall  be  barred  of  his  right,  although  his 
esse  be  proved,  to  a  jud^nent  of  dissolik- 
tion  of  marriage,  which  right  is  expressly 
oonfenred  npon  him  by  this  section  of  the 
Act  of  Pftriiament?  I  must  say  that  it 
appears  to  me  that  to  make  such  an  order 
would  be  in  effect  to  insert  a  clause  in  the 
Act  which  it  does  not  contain,  and  income 
such  terms  as  these : — "  Provided  always 
tiiat  in  ease  the  respondent  shall  become 
insane  no  further  proceedings  shall  be  had 
upon  any  such  petition  unless  and  until 
BBch  renxmdent  shall  recover."  The  lan- 
guage of  the  30th  and  31st  sections  seems 
to  me  conclusive  against  this  interpolation 
of  a  defence  which  the  Legislature  has  not 
titaught  fit  to  authorize;  for  the  statute 
hero  in  plain  and  express  terms  enume- 
rates and  specifies  the  several  cases  in 
which  the  petitioner  shall  be  disentitled 
to  the  relief  sought.  By  the  30th  seo- 
Nbw  Sbbiss,  39.— Faob.  ams  M. 


tion,  1,  "in  ease  the  Court  shall  not  be 
satisfied  that  the  alleged  adultery  has 
been  committed;"  2,  "or  shall  find  the 
petitioner  acoessoiy  to  or  conniving  at 
the  adultery;"  8,  "or  has  oondoned  the 
adultery;"  4,  "or  that  the  petition  is 
presented  or  prosecuted  in  collusion  with 
either  respondent,"  "the  Court  shall  dis- 
miss the  petition."  Then,  by  the  31st 
section,  "  the  Court  shall  not  be  bound  to 
pronounce  such  decree,"  1,  "if  the  peti- 
tioner has  been  guilty  of  adultery ;"  or  2, 
"of  unrecysonable  delay  in  presenting  or 
prosecuting  the  petition;"  <Hr  8,  "of 
oruelty;"  or  4,  "of  desertion  without 
reasonable  excuse ; "  or  5,  "  of  such  wilful 
neglect  or  misoonduct  as  has  conduced  to 
the  adultery."  What  anthcodty  has  the 
Court  to  add  to  these  oases  and  disregard 
the  express  provision  before  referred  to, 
that  if  the  Court  shall  be  satisfied  that  the 
petitioner's  case  has  been  proved,  and  shall 
not  find  SOT  of  these  specified  defences, 
then  "  the  Court  shall  pronounca  a  decree 
declaring  such  marriage  to  be  dissolved  ?  " 
.1  forbeeo*  to  trace  l£e  consequences  of 
such  an  order  as  this  into  a  later  stage  of 
the  suit,  except  to  observe  that  it  might 
well  occur  that  after  evidence  taken  on 
both  sides  and  closed,  and  when  the  Courts 
perhf^  without  a  jury,  is,  to  use  the  lan- 
g^uage  of  the  Act  of  Parliament,  "  satisfied 
on  the  evidence  that  the  case  of  the  peti- 
ti<mer  has  been  proved,"  the  respondent 
might  become  iDsane  after  the  case  had 
been  so  closed,  and  the  Court  about  to 
pronounce  a  decree  declaring  the  marriage 
to  be  diseo)  /  ed.  The  suit  would  thus  have 
arrived  at  Lliat  stage  at  which  the  words 
of  the  statute  are  impwative  that  "  it  shall 
pronounce  the  decree;"  yet,  if  sudx  an 
order  can  be  made,  this  provision  of  the 
statute  is  absolutely  set  at  naught.  It 
would  be  well,  also,  to  consider  whether, 
if  the  Court  had  pronounced  judgment  in 
hivaai  (^  the  respondent  and  dismissed  the 
suit,  and  the  petitioner  within  the  time 
allowed  by  the  Act  were  to  appeal,  and 
the  respondent  then  should  become  insane, 
the  petitioner  is  also  in  this  case  to  be 
barred  of  the  right  of  appeal  conferred 
upon  him  by  the  statute.  If  the  making 
ot  this  order  be  to  contravene  the  provi- 
sions of  the  Act  of  Parliament,  no  question 
as  to  the  analogy  of  a  petition  for  a  divorce 
L 


Digitized  by 


Google 


74 


PROBA'KB  AKI>  MATBIMOaSlIAlu 


[N.S. 


to  other  proceedings,  civil  of  cai^imiuJ,  «Mi 
arise.  Bat  if  it  were  neoeesary  to  deal 
■with  this  qnestaon  of  analogj,  I  xniist  say 
that  I  think  there  is  no  analogy  whatever 
in  a  suit  of  this  natore  to  an  indictment 
for  an  offence  against  the  criminal  law,  to 
which  it  has  been  assimilated  in  argnment, 
and  in  which  the  personal  presence  of  the 
accnaed,  and  in  a  sane  state  of  mind,  is 
indispensable.  In  a  sort  like  this,  there 
fe  in  the  petitioner  a  right  to  a  reparatitm 
for  a  wrong  done,  to  damages  against  co- 
respondents, and  it  may  be  to  property, 
or  to  interest  in  property,  real  and  perso- 
nal, which  might  otherwise  pa«8  to  or  oon- 
tinae  in  the  respondent.  Upon  an  indict- 
ment there  is  no  snch  party  to  the  oanse, 
no  right  to  redress  for  a  personal  wrong, 
or  to  damages,  or  to  any  interest  in  pro- 
perty, or  affecting  property,  involved  in 
the  proceeding.  The  party  prosecoting  is 
the  Crown,  representing  the  public,  and  no 
one  is  injured  in  either  person  or  property 
by  the  snit  being  brought  to  an  end  with- 
out a  trial  or  a  judgment.  So  &r  is  a  suit 
for  a  divorce  from  partaking  in  any  degree 
of  the  character  of  a  criminal  proceeding 
that,  if  such  a  suit  had  been  instituted  in 
any  Court  Spiritaal  before  the  Act  esta- 
bhshing  the  Divorce  Court,  it  could  not 
have  been  conjoined  with  proceedings  m 
poenam  of  a  criminal  nature,  for  adultery. 
The  Court  might  pronounce  sentence  of 
divorce  a  mensd  et  thoro,  but  had  no  juris- 
diction to  inflict  any  penalty  or  pnnisfa- 
ment.  And  if  proceedings  of  a  criminal' 
character  had  been  instituted,  it  must  have 
been  by  means  of  Miacles,  npotn  the  office 
of  the  judge  promoted,  as  by  indictment 
at  the  snit  of  the  Qneen  in  a  criminal  pro- 
secution at  the  common  law;  and  thern, 
and  then  only,  in  such  criminal  suit  could 
a  sentence  by  way  of  penalty  or  punish- 
ment have  been  pronounced ;  and  the  ju- 
risdiction to  entertain  a  suit  ■mpcenam  for 
adultery  and  pronounce  a  sentence  inflict- 
ing punishment  is  stiU  confined  to  the 
Court  Spiritual,  and  is  not  conferred  upon 
this  Court  by  the  Act.  This  Court,  indeed, 
possesses  no  criminal  jurisdiction  at  all. 
It  is  true  that  a  judgment  of  dissolution 
may  operate  as  a  punishment,  but  so,  also, 
may  any  verdict  and  judgment  in  a  civil 
action,  whether  for  a  wrong,  as  a  libel  or 
an  assault,  or  to  recover  lanwd  estate,  aa  ia 


tjeofanent,  or  to  reoover  cM>t  or  dalnages 
in  an  action  of  tuswnfmi  or  trover.  -  Yet 
in  all  w  any  of  iheae  cases  insanity  ia  mo 
defisnoe  and  no  hut  to  the  eoit,  aad  no 
ground  for  a  stay  of  prooeedings.  It  is 
enou^  that  the  defendant  'has  done  a 
■wrong,  and  given  a  right  of  action  to  the 
plaintiff  for  any  of  the  causes  above  eni^ 
meraixd  in  any  soith  case^  although  after 
Hke  wrong  done  be  may  beoome  insane, 
and  BO  ixKapable  of  making  his  defonoeor 
instmcttng  an  attomey  or  connsd.  A 
committee  or  guardian  is  appotntod  who 
conducts  the  defence,  and  the  plajw  tiff  eur- 
foroes  his  legal  right  sotd  proceeds  with 
the  suit  to  vevdietaiid  jndgmsni.'  Indeed,- 
this  doctrine  -has  been  carried  to  its  ex- 
treme length  by  Lord  Eldon^  who  anrairded. 
a  commission  of  baokmpiqy,  partaking 
both  of  a  civil  atnd  erininal  dmraoter, 
against  an  insolvent  -tntder  who,  after 
committing  an  act  of  bankruptcy,  had  be- 
come insane.  Again,  in  an  indictatent-foBP 
a  criminal  offence,  v,  trial  cannot  be  had 
or  begun  in  tiie  absence  of  the  aooused; 
because  he  has  a  right,  not ;  by  way  o£ 
procedure,  but  as  perod  of  the  commoD 
law,  to  be  asked  whether  he  is '  g^nilty  or 
not  guilty,  and  to  plead  "not  gnilty" 
in  luB  own  person,  befone  he  can  he 
pat  upon  his  triaL  In  tins  snit,  as.  in 
a  civil  cause  for  land,  or  debt^  or  da- 
mages, HO  such  ri^t  exists.  The  Gooit 
may  dispense  with  aerviee  of  the  x>eti- 
tion,  and  proceed  to  trial  and  jodgncant 
in  the  absence  of  the  respondent.  In. 
criminal  cases,  although  the  accused  may- 
have  fled  from  justice,  and  -his  'place  o£ 
abode  in  a  foreign  country  may  be  un- 
known, his  personal  appearance  oaomot  be 
dispensed  with,  and  no  prosecution  against 
him  can  be  begun,  continued,  or  ended, 
but  in  his  presence.  In  these  suits  again, 
as  in  all  other  civil  'proceedings  if  the 
respondent  or  defendant  has  departed  the 
reaLm  or  secreted  hrmiwlf  to  avoid  service 
of  process,  the  service  may  foe  dispensed 
-wit^  and  tiie  snit  may  proceed.  Lideed, 
upon  every  act,  step,  and  stage  of  a  caose 
the  analogy  to  a  ci-nl  suit  is  perrfoct,  while 
to  an  indictment  for  a  criminal  ofiktoe  ii 
altogether  &ib.  It  is  said  that  the  ttatia 
of  the  respondcmt  is  affected  by  tjie  jndgt- 
ment ;  but  so  is  that  of  the  defiBodanti  m. 
aa  aotioD  of  t^oekmeab^  imohring  a  qnea- 
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tioB  of  aoasrfitga  or  of  legitimadf .    lb  is 
ime  tliat  ilie  jndgsuufcin  tadh  an  aotdan 
isnoi  ^^jadnneDtm.Mm,-  bnt  this  raall^ 
makes  110  diaeBaaDe4'  UponaninfonDaatiQat 
IB  BBspeoti  of  Bninggled  geods  ezhihibed 
ander  th»  reveme  Imtb,  the  judgutent  is 
•  judgment  m  reMihafctfae  goods  be  -fcsv 
iSntody  bat  th*  iasanity  of  Qie  ietettdttob 
tnmld,  b»  no  bar -to  8iish..an.iii£DrtBaiiian. 
Not«nlj,  than,  is  ihece  no  anthonty  tbst) 
a  suit  mvolving.  ti>B  status  o£  one  of  iiha 
Itartiea,  or  terminating  in  a  jadgmsnt  »a 
tmn,  oaamotbecaarri0doB.BgainBtahui&t9o; 
bat  ihe  ease  befoos  cited  a^HJanoockr.  Peaty 
(IB)  is  a  direot  antiionty  to  the  contraiy ; 
Hie  jn^ment  in  that  case  being  a  jad^ 
ment  in  rem*,  patting  an  end  to  tibe  ttahu 
of  maniage,  aod  the  suit  having  be«a 
«arrisd  on  finom  the  begimiing  to  the  end 
fvhils  ewe  of  the  parties  ^riiose  marriagie 
waa  declared. noil  and  void  was  a  ImiatK^ 
aad  speared  tliroaghoat  by  her  goardian. 
Bnt  another  objeotion  arises  as  to  tUs 
oarder,  which  appears  to  me  inanperable. 
We  find'  that  in  tiiia  case  t<ro  gentiemen, 
are,  oadefr  the  exigency,  of  the  28th  seo^ 
tion,    made   oo-respoodents.     We   most 
eonsider,  thera&De,  hotr  they  are  affected 
by  this  order,  and  in  what  condition  they 
are  placed.     They  aro'  charged  with  acts 
of  adaltery  with  the  chief -respondent,  the 
wi£e  of  the  petitioner— a  charge,  if  either 
of  them  be  manied,  of  a  donUe  adaltery, 
and  in  Uttak  case  of.  saoh  a  natare  that 
Ontil  disprared  it  may  distnrb  or  be  &tal 
to  the  domeetio  peace  and  h^piness  of 
tha  aooBsed  and  of  his  wife;  or  if  &e 
petitioner  has  been  the  finsnd  of  the  co- 
respondent the  charge  may  involve  the 
iaoptitataon  of  the  basest  treachery  or  in* 
gnttitodft     Upon  what  groand  can  the 
Goort  def)rive  the  co-raspondeat  in  each 
a  caoe  oi  his  i^ht  to  inmst  that  the  suit 
ahaU  proceed  to  jndgment,  that  he  ahall 
be  enabled  to  deny  and  disprove  these 
charges  made  against  him  ?     It  was  sag- 
gerted  daring  the  argnment  that  the  suit 
might  be  cootinaed  against  the  oo-respon> 
dmts  only.     Bat  tins  is  not  so.     The 
petitioner  may,  nnder  the  88rd  section^ 
pnoeed  for  daxnages  alone    against  an 
allraed  adaltcrer  with  his  wife,  and  by 
section  11  <^tbe  21  <fe  22  Vict,  a  108,  the 
Goart.inay,  after  the  dose  of  the  evidence 
fertile  petitioaer,  dinoi  the  oo-respondent 


kt  bfr  dismissed.    Bnt  neiiher  of  ihaao 
provUipnB  applies  to  the  present  case  j  for 
here  the  petitioner  has  proceeded  against 
ti>e  reapwident  aad  co-respondents  jointly, 
and  had  he  proceeded  agacinst  the  co< 
respondents  alone  the  insanity  of  the  wif» 
woold  not  have  affected  tjie  suit,  and  n» 
sooh  order  as  this  ooold  have  been  made.- 
So  here  tiie  evidence  is  nqt  closed,  or 
indeed  opened ;  bat  if  it  had  been  closed, 
it  woald  ovJy  haiva  been  if  tiie  case  had 
&iled  that  the  co-respondents  coold  have 
been  dismissed,  and  the  dismissal  would 
have  been  a  proceeding  in  the  suit  whick 
ttus  order  forbidB,    There  is,  therefore, 
no  power  in  the  Act  conferred  upon  the 
Court  either  to  direot  or  to  permit  iho 
cause  to  prooeed  a^iainst  the  co-respon- 
d^ts  under  the  oiroamatKooes  of   tiiis 
case.    Indeed,  if  the  petitioner  had  the 
power,  and  we/re  so  to  proceed,  and  ib» 
wife    ware   afberwards    to    recover,  the 
adultery  might  be  tried  twice  over,  and 
with  difierent  results ;  the  oo-respondesats 
might  be  convicted  of  adultery  with  the 
wite,  and  made  to  pa(jr  large  damages, 
and  the  wife  might  be  acquitted  of  adul- 
tery with  the  Qo-reapondente.    Then,  let 
us  look  again  to  section  28.    If  the  in- 
sanity of  a  respondent  wife  puts  an  end 
to  the  sait>  bo  aJao  most  the  insanity  of 
a  respondent  husband  against  whom  a 
divorce  for  adultery  is  sought  nnder  sec- 
tion 28.     And  here  a  lady  may  be  made 
a  co-respondent,  and  charged  with  adul- 
tery with  another  lady's  hasband.    And 
if  this  husband  become  inaaske,  the  suit 
mast  be  stopped  and  the  lady  stigmatised 
ae  an  adulteress,  must  pass  the  remainder 
of  her  life  with  this  charge  hanging  over 
her  head,  unable  to  bring  her  accuser  to- 
the  proof,  and  insist  upon  her  acquittal, 
the  petitioner  in  the  meantime  averring 
her  guilt,  bnt  unable  also  to  bring  for- 
ward her  evidence  and  substantiate  her 
charge.     But,  fiirthev,  it  is  provided  in 
tbia  clause  that  "either  paiiy  may  in- 
sist on  having  the  contested  matter  of 
fact  tried  by  a  jury."     Such  an  order  as 
this  absolutely  repeaJs  this  all-important 
provision  of  the  statute.      What  power 
has  the  Court  so  to  obliterate  this  portion 
of  the  Act  of  Parliament^  and  take  upon 
itself  to  deny  alike  to  the  accuser  and  the 
aoensed  this  great  privilege  thus  cMifierred 
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upon  tfaem  by  the  legidatare  P  Next,  honr 
does  this  order  a£feet  the  petititianer  with 
respect  to    the    oo-reepondants  ?     Here 
there  is  no  claim  to  danutgea.     But  in 
cases  hereafter  to  be  governed  by  this 
deci8io&  the  petitioDer  may  hare  a  just 
claim,  which  he  eeeks  to  enforce  af^tonst 
a  co-re^ondent,  to  large  and  exemplary 
damages.     How  is  he  to  recover  them  f 
How  is  justice  to  be  done  P  The  adion  of 
«rHit.  eon.  is  at  an  end,  and  i^  order  ex- 
pressly forbids  any  farther  proceedings  in 
the  sait  nnleas  the  chief  respoindent  shall 
recover.     Oan  it  be  that  th*  legislatope 
intended  to  perpetoate  this  wioagp  Tbeo, 
08  to  the  costs.     The  petKnoner  cr  tiie 
co-respondents  may  hare  incorred  ooa- 
sidearable  or  absolutely  raaaoas  costsv    Is 
there  to  be  no  means  of  recovering  then, 
even  where  the  &ctB  of  the  case,  entitling 
the  one  party  or  the  other  to  claun  them, 
may  be  capable  of  dear  and  tmmediwte 
proof?   I  CBimot  bnt  think  that  if  the 
legislataro  had  intemdad  that  the  Ckmrt 
should    have   power  to  malce  sooh  an 
order  as  this,  provisions  would  have  been 
found  in  tiie  Act  for  doing  justice,  as 
well  to  the   petitioner  and  to  the  co- 
respondents as  to  the  party  in  whose 
favour  the  order  is  mada.     Lastly,  it  has 
been  said  that,  as  by  the  Act  <k  Par- 
liament the  respondent  may  set  ftp  mat- 
ters recriminatory  by  way  of  defienoe,  it 
would  be  unjust  to  allow  the  petitioner  to 
proceed  while  the  respondent  is  in  snoh  a 
condition  as  that  she  cannot  avail  herself 
of  the  statutory  defence.     But  the  same 
argument  might  be  urged  i*  every  civil 
cause  where  the  defendant  hae  become 
insane.     The  answer  is  that  no  sach  in- 
capability exists,  for  the  guardian  of  the 
respondent  may  plead  and  give  evidence 
in  support  of  tLe  plea  of  recrimination,  in 
like  manner  as  the  respondent  herseif.  .  It 
is  true  that  a  rule  has  been  made,  under 
the  authority  of  tixa  statute,  that  a  plea  of 
recrimination  must  be  verified  by  affidavit^ 
and  it  is  clear  that  no  affidavit  oan  be 
made  by  an  insane  respondent ;  and  if  the 
necessity  for  this  affidavit  had  arisen  from 
a  provision  in  the  statute  it  would,  no 
doubt,  have  presented  the  argument  in  » 
much  stronger  form.     Where,  however, 
the  statute   requires   the   petition   to   be 
verified  by  affidavit  (sec.  41),°  the  petitioner 


is  to  file  an  atBdarit  Twifyiag  the  aamfl, 
only  "  so  &r  as  he  or  she  a  mabled  to  do 
so."    But  if  the  statute  is  imperative  that 
tiie  Court  shall  promouaos  for  a  dissohition 
of  marriage  if  satisfied  t^on  the  evidenoe 
that  the  diarge  in  tfaapttitiim  is  eBtab- 
hshed,  I  conoerve  ibai  it  is  not  oompeten* 
to  the  Court  to  make  m  order,  the  indireot 
iOeot  c£  whidt  woold  be  to  disable  itadf 
to  proceed  as  required  by  the  tenmsof  the 
statute.    And,  as  before  observed,  Pamell 
V.  Parnta  (4)  is  an  aath(U%  that  the 
committee  of  a  lunatic  husband  may  sue 
for  adultery,  although  the  wife  might  in 
such  a  suit  plead  incrimination  by  way  of 
defence,  thus  putting  the  lunatic  husband 
in  the  condition  of  a  respondent.     It  is 
undoubtedly  a  great  evil  that  a  woman— 
perhaps  an  innocent  woman — should  be 
made  to  undergo  a  trial  in  a  oaae  <^  tiaa 
nature  while  laboaring  uader  a  starts  of 
mind  which  subjects  her,  or  those  who 
represent  her  in  the  suit,  to  many  and 
great  disadvantages  in  m airing  her  defence, 
and  ihe  grievanee  is  but  partially  miti- 
gated by  the  consideration  that  a  judge 
or  juiy  could  not  fiul  to  have  r^;anl  to 
her  utihappy  oondition  while  dealing  with 
the  evidence  adduced  against  her.     But 
whether  the  evil  is  so  great  as  to  over-- 
balance  the  wrong  done  to  a  husband, 
who,  with  poBsibfy  conclusive  evidence 
that  his  wife  is  an  adulteress,  finds  himself 
bound  to  her  for  a  lifetame,  by  a  tie  that 
is  indissoluble,  and  denied  ibr  ever  the 
redress  t^hat  he  had  be«iteaght  to  believe 
an  Act  of  Parliament  had  secured  to  him, 
is  a  question  w^  wortiiy  the  serious  con- 
sideration of  tiie  legi^ture.    Bat  I  t^dnk 
that  tiie  legudatnre  should  have  a  voice  in 
it,  and  that  it  is  not  far  this  Court  to 
attempt  to  settle  the  questibn  by  a  law  of 
its  own  making.   To  lite  legislotacire,  there- 
fore, the  queetion  should  be  left ;  and  if, 
at  last,  it  be  its  will  that  a  huslxmd  is  to 
be  thus  dealt  with,  it  is  to  be  hoped  that 
the  Act  to  be  passed  may  oontain  pro- 
vifli<Hi8  under  which  somrthing  like  jus- 
tice  may  be  done  as  well  to  hun  as  to  all 
oilier  parties  to  the  suit. 

Upon  oU  these  gmoiuls  Z  am  of  opinion 
that  this  order  cannot  be  Bostoinea,  that 
the  Court  should  stay  the  prtKeedings 
firam  time  to  time  as  long  as  a  reasonable 
hope  remains  that  the  ra8p<mdaitt  may 
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bat  &iA  whea  &t&t  hope  «hall 
hare  ceased  the  petitwBcr  ghoold  be 
penmUed  to  proceed  with  his  suit. 

The  order  was  then  afiSrmed,  and  the 
appeal  dismiBsed  wiAh  costs. 
-  The  Judge  OrdiBarj'  added  that  an  ap- 
jrijeation  to  make  ai^  formal  alteration  m 
the  order  which  would  fiMtiHtete  aa  appeal 
io  the  Hoose  of  LcH<dB  might  be  made  at 
Chambers. 

Attom^TB— 'B.  Vaatr  ^^t  tat  W^jtaet,  Hnamrr 
&  HsymN,  lb*  p«ti^n«r;  Beabov  h  SaltwM, 
tat  retpondeiLt ;  Leke  &  Co.,  forViaoooot  Col*; 
BaxUr,  Bofse.  Norton  &  Co.,  for  Sir  F.  John- 
atone. 


} 


TKATHA5  V.   TBITMAH  AUS 


1870. 
June  28. 

JHitvhttitm  of  Marriage — DUardionary 
Btu—Detertitm.  by  PeUtioner—W  8r  21 
VieL  0.  85.  a.  81. 

The  discretion  vested  in  the  Court  by 
s.  31  of  20  ^  21  Vict.  c.  85,  wiU  almost  in- 
variably be  exercised  by  refusing  to  dissolve 
a  marriage  on  the  ground  of  the  wife's 
adultery  if  she  has  been  deserted  by  the 
petitioner. 

This  was  a  petitioa  for  diasolation  of 
marriage  on  the  gronad  of  Uie  wife's 
adnlteiy. 

The  respondent  denied  that  she  had 
committed  adqUeiy,  and  also  pleaded  that 
befiore  the  athtlteiyshe  had  been  deswt^ 
by  tiie  petitaoner,  and  ijiat  she  had  ol> 
tained  a  decree  of  jadioial  separation  on 
that  groond.  The  oaoss  inn  heard  hj 
lUie  Judge  Ordinary, .  who  reserred  hu 
jodem^it. 

The  petitioner  appeared  in  petsoa. 

Seatie,  for  the  r«a{>ondent. 

(M0.  adv,  tulk 


tation  on  the  ground  of  the  petitioner's 
desertion.  The  marriage  took  plaoe  in 
1852,  and  the  parties  lived  together  until 
1856,  in  which  year  the  petitioner  took 
the  respondent  to  Oermazty,  and  left  her 
tiiere  under  oircumstaaoes  which,  in  the 
opinion  of  the  Ckmrt,  constitsted  deser- 
tion. He  never  afterwards  cohabited 
with  heri  In  1858  he  instituted  a  suit  in 
this  Court  to  annul  the  marriage,  on  the 
ground  that  the  respondent  was  insane  at 
uie  time  of  its  celebration.  That  suit 
foiled.  In  1862,  and  again  in  1867,  he 
instituted  suits  for  dissolntian  of  marriage 
on  the  ground  of  adultery.  In  each  suit  the 
<VBpondait  pleaded  desertion,  and  in  ea*^ 
Case,  the  evidence  fioUng  to  provs  adnl- 
tery,  the  question  of  desertion  was  not 
gone  into.  In  1867  the  respondent  peti- 
tioned  for  a  judicial  separation,  on  the 
ground  of  desertion  for  two  years  and  up- 
wards, and  obtained  a  decree. 

The  desertion  having  taken  place  in 
1856,  and  the  adultery  in  1866,  I  am 
asked  now  to  exercise  the  discretion  given 
me  by  s.  31  of  20  &  21  Vict.  c.  85,  and  to 
dissolve  the  marriage.  I  think  that  upon 
no  principle  should  .1  be  justified  in  so 
doing.  'The  Slst  section  enacts  that  the 
Court  shall  not  be  bound  to  pronounce  a 
decree  if  the  petitioner  has  deserted  or 
wilfnily  separated  himsdf  from  the  other 
party  to  the  marriage,  befbre  the  adultery 
complained  of,  witltottt  reosonaUe  excuse. 
The  Court  hitiierto  has  not  usually  exer- 
cised the  discretion  vested  in  it  by  this 
«Botion  by  granting  a  divorce,  and  deser- 
tion without  excuse,  when  estaUiBbed, 
nngbt  more  especially  to  induce  the 
C<nai)  to  refuse  a  decree,  for  there  is 
ix)thing  so  likely  to  conduce  to  adultery 
as  the  desertion  of  a  young  wife  without 
reasonable  excuse,  and  throwing  her  upon 
the  world  ui^invteeted.  In  this  case  I  see 
fio  exonse  for  the  desertion.  The  petition 
rnnst  therefore  be  dismissed  with  costs. 

PetUion  dismissed,  xoith  costs. 


LoBD  PnrzixoB.— -Li  tins  case  I  tiuak 
that  it  faaa  been  proved  tliai  t&e  respon* 
dent  aonnnitted  adultery  in  1866.  The 
icspondant  alleged  that  in  a  former  snitt 
before  the  date  of  the  aUeged  adultery, 
■he  bad  obtained  a  decree  of  judidal  sepa* 


Attorney— S.  Edvards,  for  respondent 
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SMITH   V.   ATKINS. 


Probate — Praetic»-^Tegt<»meniary  Suit^— 
Appeal  agcimtt  Deeree— -Leave  to  Appeal 
aqaintl  IHtchMrge  of  Rul4f(n«  New  Trial 
—20  ^  21  Vict.  e.  77.  s.  39. 

At  the  trial  of  issues  in  a  iestamentary  suit, 
the  jury  found  that  the  residuary  elaitse  in  the 
wUl  had  been  obtained  by  undue  influence, 
whereupon  the  Court  pronounced  for  the  teiU 
exclusive  of  the  residuary  clause,  but  sus- 
pended the  delivery  out  of  probate  in  order 
that  an  application  for  a  new  trial  migld 
be  made.  A  nde  for  a  new  trial  having 
been  discharged,  the  plaintiff  who  intended 
to  appeal  against  the  decree  ashed  for  leave 
to  appeal  against  the  order  discharging  the 
rule  : — Held,  that  no  such  leave  was  neces- 
sary as  the  order  being  interlocutory  it  would 
be  under  appeal  on  the  appeal  against  the 
decree. 

Tho  plaintiff,  as  oxecatrix,  propounded 
the  will  of  Eleanor  Jane  Atkins,  which, 
after  a  few  small  bequests,  appointed  the 
plaintiff  residuary  legatee.  The  defend- 
ant, one  of  tho  next  of  kin,  pleaded : 
1,  Undue  execution  ;  2,  Incapacity  ;  3, 
Undue  influence  ;  4,  Fraud ;  and  5,  that 
tLe  deceased  did  not  know  and  approve  of 
the  contents  of  tho  will.  At  the  trial 
before  Lord  Penzance  by  special  jury,  tho 
defendant  obtained  leave  to  amend  the 
pleas  by  pleading  that  the  residuary  clause 
in  the  will,  instead  of  tho  whole  will,  was 
obtained  by  undue  influence.  The  jury 
found  that  the  residuary  clause  waa  ob- 
tained by  the  undue  influence  of  the  plain- 
tiff. Thereupon  tho  Court  decreed  probato 
of  the  will  without  the  rcsiduaiy  clause. 
A  rule  for  a  new  trial  -was  granted,  and 
was  argued  before  Lord  Penzance,  Chan- 
nel!, B.,  and  Hannen,  J.,  who  discharged 
it. 

The  plaintiff,  who  intended  to  appeal  to 
the  House  of  Lords  against  the  decree, 
now  applied  for  leave  to  appeal  against 
the  discharge  of  the  rule. 

TheSolicitor  General  (SirJ.D.  Coleridge), 
G.  Bussell,  Searle,  and  Barclay  for  the 
plaintiff. 


BaOantiue,  Suit.,  H.  ~JUmb»i  afid  D¥l- 
Trietromt  for  tiie  defendant.        - 

Our. adv.  vuU.    : 

LoBD  P>iiz«6a.-^Aii  hpplictttiatB  wtm 
made  for  leaTe  toaj^ieal  against  the,  ^>- 
charge  of  the  rule.  I  think  -that  leav* 
ougkb.not  tOi  be  given,  £ar  the  Biin{de  rea- 
■on  that  I  £nd,  on  looking  «t  the  fieotidn 
of  the  statnte,  tibat  if  there'  is  any  right  of 
af>peal  against  the  dinnhargeof  amle  for  a 
B0W  trial,  it  eziste  uuder  the  tenus  of  tha' 
Act  as  sooB  as  there  is  an  appeal  against 
tite  final  decree  of  the  Court,  and  there  ia 
nothing  now  to  prevent  the  Goort  making 
its  final  decree.  The  aeotion  is  as  foU 
lows  : — "  Anj  pexaon  considering  himself 
aggrieved  by  anjfinal  or  interlocatorr  de^ 
cree  or  order  of  the  Oonii  of  ProtMte, 
may  appeal  therefrom  to  th^  House  of 
Lordsw  Provided  always  that  no  appeal 
fnaa  an  inteiioontery  order  of  tfaa  Oooit 
of  Probate  shall  be  inade  without  lewve  of 
tlie  Oourt  c£  Brabste  first  obtained,  bat 
on  the  heaeing  of  an  appeal  from;  any  final 
decree  all  interloontoEy  ovdera  ootafimxibi 
of  shall  be  considered  as  nnder  appeal  as 
Bellas  the  final  deoree." 

Novf  on  looking  at  the  registrar's  min- 
utes of  what  took  place  at  the  trial, 
I  find  that  this  was  the  order  entered; 
"Whereupon  the  judge,  on  the'  appli- 
oatkni  of  oouaael  for  the  de£andantB,  by 
his  final  decree  pronoTmoed  for  the  fbroe 
and  vahdity  of  the  last  will  -  and  tes- 
tament, eacoeptmg  the  residuary  olause, 
of  EleaB(»  Jane  Atkins,  the  deceased 
in  this  cause,  being  the  script  bearing 
date  July  80th,  1868,  now  ivmaining 
in  the  registry  of  tim  Gonrt,  add  prO' 
ponnded  in  this  cause  on  behalf  of  the 
jdaintiff^  the  sole  ezeontrix  therein  named. 
And  on  the  ftirther  application  of  ^soaiksel 
for  the  defendants,  condemned  Emma 
Smith,  the  plaintaff,  in  liie  ooBts  incurred, 
or  to  be  incurred  in  this  cabse,  on  behalf 
of  the  defendants.  And  the  judge  dhwcted 
that  the  reaidnaiy  clause  be  excluded  from 
the  probate,  and  fiirther,  that  the  said 
probate  be '  niot  delivered  out  of  the 
registry  before  July  the  14th  iostaBt.*' 
So  that  what  the  Court  did  was  to 
pronounce  for  the  foroe  and  validity  of 
the  will,  but  in  omdet  to  enable  the  plain, 
tiff  to  move  for  a  new  trial  it  deokiMd 
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fiuihep  tltat  the  ^nobftto'  should  not  be 
delivered  oat  of  the  xbg}Btrj,  that  the 
partiea  might  go  on  in  g^etting  the  papers 
in  order  in  the  registi^.  It  could  not 
possiUy  be  granted  OBtil  after  the  IStii  of 
Joly,  aod  on.  that  day  an  application  was 
Htads  to  extend  the  time  gisnted.  Then 
came  the  mlet  and  then  the  argnment 
before.  th»  GoBrt^  and  finally  the  disoharge 
of  theynJai  AlltiUktremainffnowforthe 
Coiut  to  do  is  to  remove  that  restrictioa 
against  deUrenng  ont;  the  probate.  The 
Conji  nov  ardeira  that  thatrestnGtiozi  be 
lemoTed,  and  that  the  plaintiff  be  at 
liberty,  if  she  be  so  disposed,  to  proceed 
to  take  out  the  probate,  and  if  ^le  does 
not  tak9  it  oat  is  a  fortnight^  that 
the  defendant  be  at  liberty  to  apply  to  tibus 
Coort.  Of  conree  it  is  possible  that  the 
plaintiff  may  not  desire  to  take  oat  pro- 
iMte^  and  it  ought  be  contended  if  she  did 
that  she  woold  in  some  tray  hamper  her- 
self in  her  iq>peal,  which  I  do  not  desire, 
bkt  at  the  same  time  if  she  does  not  take 
probate  the  de&ndant  oaght  to  be 
entitled  to  go  on  in  order  to  get  the 
estate  admiiustered.  I  will  not  anticipate 
what  may  be  said  on  that  qoestion,  but  I 
merdy  say  that  if  the  plaintiff  doea  not 
take  probate  within  a  fortnight  the  de- 
fendant may  apply  to  the  Court. 

With  reBsrence  to  the  costs,  I  see  &om  the' 
shorthand  writer's  notes  that  at  the  trial 
an  am)Uaation-wa8  made  to  condemn  the 
plaintiff  in  costs,  and  the  Court  acceded 
to  that  application.  No  saggeation  was' 
made  as  to  the  plaintiff  being  entitled  to 
any  costs,  as  exeoatrix,  for  proving  the 
wiU.  New  if  she  proves  the  will,  inde- 
pendently of  any  costs  she  might  have 
p«soi>ally  to  pay  to  the  drfendaut  by  rea- 
son of  the  Older  of  the  Conrt,  die  wonld 
be  entitled,  aoorarding  to  the  ordinary 
pvactioe,  to  take  her  own  oosts  of  prov- 
ing the  will  in  st^mn  form  oat  of  the 
estate.  That  there  may  be  no  difficoltr 
or  doabt  apon  i^t  qaestion,  1  make  it 
part  of  this  order  that,  on  ta^ng  probate, 
the  plaintiff  be  at  liberty  to  take  oat  of 
the  estate  her  oosts  of  proving  the  will 
in  solemn  form,  so  that  there  may  be  no 
diapate  about  the  residue,  and  she  'will 
come  into  Court  to  prove  the  will,  as 
the  Oonrt  oltimatefy  holds  that  it  ought 
to  hare  stood. 


Br.  Spitiks,  for  the  plaintiff,  sabmitted 
that  all  the  costs  were  incurred  by  the 
plaintiff,  as  executrix,  before  the  defends 
ants  pat  upon  the  record  the  plea  upon 
which  they  succeeded.  If  that  plea  had 
been  on  the  record  originally  turn  con- 
stat that  any  costs  would  have  been 
incurred. 

LoED  Penzance. — The  defendants  at  first 
pleaded,  with,  other  pleas,  that  the  whole 
will  was  obtained  by  undue  influence. 
When  the  case  came  on  for  trial  they 
desired  to  narrow  that  issue,  and  say 
something  less  than  they  had  said  before, 
not  something  more.  Instead  of  saying 
that  the  whole  will  had  been  obtained  by 
undue  influence,  they  wished  to  say  that 
only  part  had  been  so  obtained.  That 
would  have  been  undoubtedly  the  proper 
time  to  object  to  that  being  done,  on  the 

found  of  its  influence  on  the  costs.  But 
think  nothing  of  that,  for  the  Court 
desires  to  do  what  is  just  in  the  matter, 
and  therefore  if  the  plaintiff  has  been  put 
to  any  further  costs,  by  reason  of  the 
issue  being  so  naiTowed,  undoubtedly  she 
ought  to  have  those  costs,  and  not  to  have 
to  pay  them.  But  I  cannot  see  that  she 
has.  The  plea  upon  which,  as  narrowed, 
tiie  defendants  uMmatdy  succeeded,  ap- 
pears to  in6  to  inyolve  the  whole  history 
of  the  case.  The  only  evidence  which 
became  Ttecessary  for  the  decision  of  the 
contention  upon  that  plea  was  evidence 
which  •would  be  necessary  in  any  view  of 
the  case.  I  do  not  think  that  anyforther 
evidence,  or  any  ftirther  costs  ■were  cast 
upon  the  plaintiff  by  the  alteration  in  the 
pleadings.  If  it  ean  be  shewn  in  detafl 
that  any  saoh  costs  were  incurred,  appli- 
cation may  be  made  to  the  Court  that 
they  riioold  be  allowed  out  of  the  estate. 


Attorneys — C.Mosaop,  for  plaintiff;  F.  L.  Soames, 
agent  for  T.  Vf.  T:  <>)ke,  Wolunghiun,  for 
defendant. 


Digitized  by 


Google 


PROBATE  AND  MATRIMONIAL  j 


{N.S. 


\, 


1870.    yracmia  v.  mswn  am  anothbil 
Feb.  22.  J 

Probaio—JtmisdieHon  of  OowUy  Gowrtr^ 
Beat  EstaU—Heur  not  Oitedr-20  8f  21 
Vict.  0.  77.  sa,  54  und  59. 

The  County  Court  has  no  jurisdiction 
over  a  probate  suit  where  the  deceased  died 
seised  or  benefioiaUy  entitled  to  real  estate 
of  the  value  of  80(M.,  although  the  persons 
interested  in  the  r-eaUty  have  not  been 
died. 

The  defendanta  propounded  the  •will  of 
Frances  Sarah  White,  late  of  Bunmijr,  Ux 
the  county  of  Suffolk.  The  plaintiff 
pleaded  the  usual  pleas,  apon  which  issue 
■wasjoined. 

Witt,  on  behalf  of  the  defendants^ 
moved  tiie  Court  to  order  the  Issues  to  be 
tried  by  the  Court. 

Pritchard,  for  the  plaintiff,  asked  for  an 
order  under  s.  59  of  20  &  21  Vict.  o.  77 
(1),  that  they  tdiould  be  tried  in  the 

(1)  By  •.  69  of  20  dc  21  Viet  e.  7T,  vbtn  in  snjr 
«ontantioiu  matter  ariaiiig  oat  of  ai^  application 
for  probate  or  administratioo,  "it  ia  tkewn  to  tiie 
Court  of  Probate  that  the  state  of  the  property 
«iid  place  of  abode  of  the  daeeasad  vers  snch  as 
to  give  coDtentioos  jmiidiction  to  the  judge  of  a 
County  Court,  the  Court  of  Probate  may  aend  the 
cause  to  such  County  Cowl;" 

Section  64  enaete: — "Where  it  ahall  appear 
.by  affidavit  of  the  pemon,  or  aoine  or  one  of  the 
persons  appljring  for  pri^te  cc  lettara  of  adp 
minisiTation,  that  the  testatsr  or  intestate  had 
Bt  the  time  of  his  death  his  fixed  place  of  abode 
in  one  of  the  districts  specified  in  wbednle  H.  to 
the  Act,  and  that  the  personal  estate  in  respect  at 
which  such  probate  or  letters  of  administratis 
should  be  granted  under  this  Act,  exclusive  of 
what  the  deceased  shall  have  been  possessed  of  or 
entitled  to  as  trustee,  and  not  beneficially,  but 
without  deducting  anything  on  account  of  the 
debts  due  and  owing  from  the  deceased  is  under 
the  value  of  2002.,  and  that  the  deceased  at  the 
time  of  his  death  was  not  seised  or  entitled  bene- 
ficially of  or  to  any  real  estate,  or  that  the  value 
of  the  real  estate  of  or  to  which  he  was  seised  or 
beneficially  entitled  at  the  time  of  his  death  was 
under  the  value  of  300/.,  the  judge  of  the  County 
'  Court,  having  jurisdiction  in  the  place  in  whii^ 


County  Court  for  tJw  district  of  Bnng&y, 
held  at  Beocdes,  in  the  county  of  Suffolk, 
on  an  affidavit  that  tiie  det^aased  had  at 
tiM  time  of  her  death  har  iixed  abode  in 
the  district  of  Bungay,  and  tiai  tlw  whole 
of  her  estate  was  under  iho  value  <rf  2001. 

Witt,  contra,  relied  on  ato  affidavit^ 
which  stated  that  the  deceased  died  Beised 
of  fra^old  property  of  the  value  of  3402. 

PrUchord. — ^Assuming  that  thedeeaased 
died  seised  of  real  estate  of  that  value, 
that  is  no  ground  for  not  sending  tht 
cause  to  the  Ooontv  Court.  The  heir.at- 
law  is  not  oited,  and  the  probate  therefore 
will  not  afiEsct  the  real  estate.  It  could 
not  have  been  intended  to  oust  the  joris- 
diotion  of  the  Coun<jy  Court,  where  the 
suit  would  not  affect  the  vtaltj. 

LosD  PufZWCE. — The  objection  cannot 
be  allowed.  The  terms  of  the  statute  are 
dear.  Three  things  are  necessaiy  to 
confer  jurisdiction  on  the  judge  of  the 
County  Court.  First,  that  the  testator  or 
intestate  at  the  time  of  his  death  should 
have  his  fixed  place  of  abode  in  one  of 
certain  districts.  Secondly.  That  the  per- 
sonal estate  should  be  under  the  vake  of 
200Z.  Thirdly.  That  the  deceased  at  the 
time  of  his  death  should  not  be  seised  or 
beneficially  entitled  to  any  real  estate  of 
the  value  of  SOOl.  or  upwards.  In  this 
case  the  two  former  requisites  are  com- 
plied with,  tiie  ttiird  is  not.  The  statute 
does  not  require  tliat  there  should  be  any 
dispute  as  to  the  real  estate.  I  cauno^ 
therefore,  send  the  case  to  Hie  County 
Court. 


Attorneys — ^Plitdiaid  &  Sons,  agpeata  far  Harte^ 
&  Son,  Buqg^j. 


it  shall  be  swcin  ^t  tJN  deeeocd  had,  at  the 
time  of  his  deaUi,  his  fixed  place  of  abode,  sbaB 
have  the  contentious  jurisdistion  of  the  Court  of 
Probate  in  respect  of  questions  M  to  the  g^rast 
and  revocation  of  |aob«te  of  this  will  and  lettais 
of  administration  of  the  afl'ects  of  enA  deoeated 
person  in  case  there  be  wy  cont«ntipn  in  jelatioB 
thereto." 
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SHAW  V.  THE  ATTORNET 
OENEBAL. 


MATBOfOiatX. 

1870. 
July  19, 

English  Marriage  —  American  Divorce 
and  Re-marriage — Domicile. 

A  marriage  celebrated  in  England  he- 
tween  English  rubjeett  was  dissolved  by  an 
American  Court  on  the  petition  of  the  wife, 
on  the  ground  of  adidtary  and  desertion. 
Both  parties  were  at  the  time  resident  in, 
the  United  States,  bvi  had  not  acquired  an 
American  domicile.  Further,  the  exact 
tchereabouis  of  the  husband  at  the  date  of 
the  institution  of  the  suit  in  the  Court  in 
.America  not  being  hnoum,  the  citation  was 
served  oti  him  by  advertisement,  but  no 
appearance  to  it  was  entered  on  his  he- 
Kiodf.  Tlte  wife  re-married  in  America, 
<md  after  her  return  to  England  fUed  a 
petition  under  the  LegUimaey  Declaration 
Ad,  praying  that  such  second  marriage 
might  be  declared  valid.  The  Court  re- 
fused to  recognise  the  decree  of  divorce  pro- 
nounced by  the  American  Court,  and  dis- 
missed the  petition  for  a  declaration  of  the 
validity  of  the  second  marriage. 

The  petitionerprayed  for  a  decree  under 
(he  Legitimacy  Declaration  Act  (21  &  22 
Yict.  c.  93),  wat  her  marriage  with  WU- 
ham  Shaw,  celebrated  on  the  22nd  of 
September,  1859,  at  Bock  Island,  in  the 
■tat^  of  Illinois,  United  States  of  America^ 
was  vaUd. 

The  petitioner  was  bom  in  England, 
and  on  the  26th  of  Aagust,  1851,  was 
lawfally  married  to  William  Suthers,  at 
Halifax,  in  the  connty  of  York.  They 
cohabited  in  this  country  nntil  1853,  when 
they  went  to  America.  They  returned  to 
England  in  1855,  and  cohabited  until 
March,  1856,  when  Suthers  deserted  his 
wife  and  went  back  to  Americaw  In  1857, 
the  petitioner  followed  him,  but  made  no 
attempt  to  discover  him.  She  Uved  for 
six  months  in  the  state  of  Massachusetts, 
and  then  went  to  the  state  of  Iowa,  where 
she  Uved  for  upwards  of  two  years,  sup- 
porting herself  as  a  seamstress.  In  1859, 
while  resident  in  Iowa,  she  presented  a 
petition  to  the  District  Court  praying  for 
a  dissolution  of  her  marriage  with  Suthers, 
on  the  ground  of  his  adultery  coupled  with 
desertion.     Suthers  never  resided  in  the 

Kxw  SsBUS,  S9.— Fbob.  akd  M. 


state  of  Iowa,  and  his  whereabouts  not 
being  known,  the  citation  was  served  on 
him  by  advertisement.  No  appearance 
was  entered  on  his  behalf.  On  the  12th 
of  September,  1859,  the  District  Court  pro- 
nonnced  a  decree  dissolving  the  marriage, 
and  on  the  22nd  of  the  same  month  uie 
petitioner  was  married  to  William  Shaw, 
at  Bock  Island,  in  the  state  of  Illinois. 
Mr.  and  Mrs.  Shaw  afterwards'  returned 
to  this  country,  where  Mr.  Shaw  died,  in 
April,  1869,  leaving  the  petitioner  a  life 
interest  in  his  property.  Suthers,  her  first 
husband,  never  abandoned  his  English 
domicile,  and  was  ahve  when  the  peti« 
tioner  married  Shaw. 

Mr.  De  Tracey  Oould,  an  American  advo- 
cate, proved  that  by  the  law  of  the  state 
of  Iowa,  the  residence  of  the  petitioner  for 
six  months  in  the  state  was  sufficient  to 
found  the  jurisdiction  of  the  District 
Court.  The  decree  of  divorce  was  vaUd 
according  to  the  law  of  the  state,  and 
would  be  recognised  by  the  Courts  of  all 
the  States  of  America.  He  also  proved 
that  the  marriage  of  the  petitioner  with 
William  Shaw  in  the  state  of  Illinois  was 
yahd  according  to  the  law  of  the  state, 
and  would  be  recognised  in  the  other 
States  of  America. 

Dr.  Deane  (with  him  Dr.  Swaby"),  for 
the  petitioner. 

The  Solicitor  Oeneral  (Sir  J.  D.  Cole- 
ridge) (with  him  E.  Bourke),  for  the  At- 
torney Oeneral. 

Cur.  adv.  wdt. 

The  following  judgment  was  deUvered 
on  the  2Cth  of  July  :— 

Lord  Penzance.  —  This  is  a  petition 
presented  by  Betty  Shaw  praying  the 
Conrt  to  declare  thai  her  marriage  with 
William  Shaw,  on  or  about  the  22nd  of 
September,  1859,  was  a  vaUd  marriage, 
under  the  Legitimacy  Declaration  Act. 
This  marriage  was  proved,  but  it  appeared 
that  on  August  26th,  1851,  she  had 
been  married  to  a  man  named  WiUiam 
Suthers,  at  Halifax,  in  the  county  of  York, 
and  the  petition  goes  on  to  say  that  this 
marriage  on  or  about  September  12th, 
1859,  was  dissolved  by  a  decree  or  judg- 
ment of  the  District  Court  of  Scott  county 
in  the  state  of  Iowa,  in  the  United  States 
of  North  America,  being  a  Court  of  corn- 
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petent  jurisdiction  thereto,  on  the  ground 
of  the  adnlteryof  the  aaid  William  Snthers, 
and  of  his  d^ertion  for  three  7ear8  and 
upwards  without  reasonahle  excuse.  Then 
the  petition  goes  on  to  saj  that  the  decree 
has  since  the  date  thereof  been  and  stiU 
is  of  full  force  and  yaUditjr,  and  thereby 
she  was  fully  divorced  irom.  the  said  Wil- 
liam Suthers  and  ceased  to  be  his  lawful 
wife.  The  marriage  with  William  Suthers, 
and  the  divorce  in  the  state  of  Iowa,  have 
both  been  proved,  and  the  question  is 
whether  that  divorce  did  or  did  not  dis- 
solve the  English  marriage  in  contempla- 
tion of  English  law. 

The  principles  upon  which  this  qnestion 
must  be  decided  have  been  so  recently 
discussed  in  several  cases  in  the  C!oui-t  of 
ultimate  appeal  that  it  is  not  neceesaiy  to 
enter  upon  the  discussion  at  larg^  on  the 
present  occasion.  It  may  be  sufficient  to 
observe,  firstly,  that  LoUy's  case  has  never 
been  overruled ;  secondly,  that  in  no  case 
has  a  foreign  divorce  been  held  to  invali- 
date an  English  marriage  between  English 
subjects  where  the  parties  were  not  domi- 
ciled in  the  country  by  the  tribunals  of 
which  the  divorce  was  granted.  Whether, 
if  so  domiciled,  the  Ei^lish  Courts  would 
recognise  and  act  upon  such  a  divorce 
appears  to  be  a  question  not  wholly  free 
flrom  doubt;  but  the  better  opinion  seems 
to  be  that  they  would  do  so,  if  the  divorce 
be  for  a  ground  of  divorce  recognised  as 
such  in  this  country,  and  the  foreign 
country  be  not  resorted  to  for  the  collusive 
purpose  of  calling  in  the  aid  of  its  tribu- 
nals. To  my  own  mind  it  is  manifestly 
just  and  expedient  that  those  who  may 
nave  permanently  taken  up  their  abode  in 
a  foreign  country,  resigning  their  English 
domicile,  should,  in  contemplation  of  En- 
glish law,  be  permitted  to  resort  with  effect 
to  the  tribunal  exercising  jurisdiction  over 
the  new  community  of  which,  by  their 
change  of  domicile,  thoy  have  b^me  a 
part,  rather  than  that  they  should  be 
forced  back  for  relief  upon  the  tribunal  of 
the  country  they  have  abandoned.  But 
the  inquiry  is  needless  in  this  case,  because 
it  seems  to  me  to  be  neither  just  nor  ex- 
pedient that  a  woman  whose  domicile  is 
English,  and  whose  husband's  domicile  is 
English  should,  while  living  separate 
frow  him  in  a  foreign  State  in  which  he 


has  never  up  to  the  time  of  the  divorce  set 
his  foot,  be  permitted  to  resort  to  the  local 
tribunal,  and,  without  any  notice  to  her 
husband,  except  an  advertisement,  which 
he  never  saw  and  was  never  likely  to  see, 
obtain  a  divorce  aigainst  him  behind  his 
back.  No  case  has  ever  yet  decided  that 
a  man  can,  according  to  the  law  of  this 
country,  be  drvoroed  from  his  wife  by  the 
tribunals  of  a  country  in  which  he  has 
never  had  either  domicile  or  residence. 
He  has  never  submitted  himself  either 
directly  or  inferentially,  to  the  jurisdiction 
of  such  a  Court,  and  has  never  by  any  act 
of  his  own  laid  himself  open  to  be  affected 
by  its  process,  if  it  ever  reaches  him.  A 
judgment  so  obtained  has,  therefore,  in 
addition  to  the  want  of  jurisdiction,  the 
incurable  vice  of  being  contrary  to  natural 
justice,  because  the  proceedings  are  « 
parte  and  in  the  absence  of  ihe  party 
affected  by  them.  It  follows  that  the 
marriage  upon  which  the  petitioner  fimnds 
her  claim  to  a  decree  is  invalid,  and  the 
petition  must  be  dismissed. 

Petition  €^miHS$ed. 

AttonerB — Edwards,  Lsyton  &  Jsques,  agents 
for  HolroTd  &  Smitli,  Halifax,  for  petitioner; 
Oregorr,  llowcliSes  &  Bawle,  for  the  Attomej 
GeneraL 


} 


BTEBBIRI  V.  STKSBIin. 


MATBnfOmAL. 

1870. 
Feb.  8. 

Dissolution  of  Marriage — Validiiy  of 
Agreement  to  withdraw  from  Suit. 

An  agreement  for  good  consideration  that 
the  petkioner  in  a  suit  for  dissolution  of 
marriage  will  toithdraw  from  the  suit  is 
binding,  if  it  has  not  been  obtained  byfrmid 
or  duress. 

This  was  an  application  for  a  stay  of 
proceedings  in  a  suit  by  a  wife  for  dis- 
solution of  marriage,  on  the  ground  of 
adtilteiT  ttnd  cruelty.  On  the  26th  of 
November,  1869,  after  the  institution  of 
the  suit,  the  petitioner  signed  the  follow- 
ing agreement : — 

"November  26th,  1869. 
"Mr.A.  M.  Sterbini. 

"  Sir, — ^For  the  sake  of  my  dear  child, 
and  upon  the  understanding  that  you  bring 
him  to  England  as  soon  as  health  permits, 
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and  that  Ibe  at  liberty  to  live  apart  from 
joaiaelt,  and  reside  in  this  conntiy,  jour 
absence  notwithstanding,  I  hereby  under- 
take to  withdraw  from  the  snit  commenced 
against  you  for  divorce  ;  and  also  that  I 
will  not  institute  any  other  proceedings  in 
tiie  Divorce  Cburt  in  respect  of  your  mis- 
conduct charged  in  my  petition  or  other- 
wise prior  to  tbis  date,  or  take  any  steps 
to  deprive  you  of  the  legal  custody  of  our 
child ;  but  I  reserve  to  myself^  without 
prejudice  from  this  undertaking,  fiill  power 
to  continue  my  suit  on  all  points  next 
HUaiy  Term,  or  such  after  time  as  I  may 
think  fit,  should  you  not  fulfil  the  afore- 
said condition,  binding  on  you  by  this 
nndertaking. 

(Signed)        "  Emma  Sterbini." 

In  December,  1869,  the  child  was  brought 
to  England  by  the  respondent,  and  had 
■inoe  remained  under  the  petitioner's 
care.  The  petition  was,  however,  not 
withdrawn,  but  stood  in  ike  list  for  hear- 
ing at  the  sittings  in  Hilary  Term,  1870. 

Affidavits,  the  effect  of  which  sufficiently 
appears  in  the  judgment,  were  filed  in  sup- 
port of  and  against  the  application. 

BearU,  for  the  respondent,  moved  the 
Court  to  order  that  further  proceedings 
be  stayed.  The  agreement  being  simply 
for  a  compromise  of  the  suit,  and  not  for 
a  separation,  is  binding — Bowley  v.  Bowley 
(1),  Hooper  v.  Hooper  (2).  The  respon- 
dent having  complied  with  the  terms  of 
the  agreement  by  bringing  the  child  to 
Engluid,  the  petitioner  is  bound  not  to 
proceed  further  with  the  suit. 

Indenoiek. — The  agreement  to  withdraw 
from  the  suit  would  no  doubt  be  binding  if 
it  had  been  fifurly  obiained  and  were  not 
one-sided.  It  was  not  fiurly  obtained,  be- 
cause the  petitioner  was  induced  to  sign  it 
by^  the  grossly  exaggerated  account  which 
the  respondoit  had  griven  of  the  child's 
illnees.  That  led  her  to  fear  that  unless  she 
consented  to  withdraw  from  the  suit,  she 
would  never  see  her  child  again.  Further, 
the  agreement  is  in  its  terms  one-sided.  The 
sole  consideration  for  the  surrender  of  the 

(1)  S  Sv.  &  Tr.  34/;  i.  c  34  Law  J.  Rep.  (v.t.) 
Prob.  IL  &  A.  97 ;  affirmed  36  Law  J.  Bap,  (n.s.) 
Ptob.M.&  A.  100 ;  a.  c.  Law  Rep.  1  H.  of  L.  220. 

(2)  1  Sw.  &  Tr.  602 ;  s.  c  80  Law  J.  Rep.  (k.8.) 
Plob.H.«cA4». 


petitioner's  rights  under  the  suit  was  the 
promise  that  tiie  child  should  be  brought 
to  England  within  no  specified  time,  the 
respondent  reserving  the  right  to  take  the 
child  again  whenever  he  should  think  fit. 
When  the  agreement  was  signed  by  the 
petitioner,  she  was  without  legal  assist- 
ance, and  was  in  such  distress  of  mind 
that  she  hardly  knew  what  she  was  doing. 
Such  an  agreement  so  obtained  ought  not 
to  be  held  binding. 

LoHD  Penzancb.  —  The  agreement 
would  only  be  invalidated  by  fraud  or 
duress.  I  think  there  was  neither.  There 
is  no  fraud,  because  what  is  suggested 
about  the  illness  of  the  child  not  being 
^nuine  is  not  established.  The  husbcma 
m  his  letter  says  the  child  is  ill — the  ill- 
ness may  or  may  not  be  serious  ;  he  does 
not  say  it  is  dying.  There  is  no  proof 
that  what  he  sud  was  not  word  for  word 
true,  and  no  deception  seems  to  have  been 
practised.  As  to  duress,  after  reading  the 
affidavit  of  Mr.  Bix,  I  cannot  see  that  there 
was  any  duress.  Mr.  Rix  is,  compara- 
tively speaking,  a  disinterested  person, 
and  the  Court  is  inclined  to  rely  more  on 
what  he  says  than  on  the  statements  of 
Mrs.  Sterbini.  So  tax  troia  there  being 
any  duress,  it  seems  to  me  that  Mrs.  Ster- 
bini voluntcmly  offered  to  drop  the  pro- 
ceedings. The  reason  why  the  agreement 
was  put  into  writing  was  that  Mr.  Box 
was  not  satisfied  with  a  mere  verbal  pro- 
mise. He  told  Mrs.  Sterbini  before  she 
sign^  the  agreement  that  the  child 
was  out  of  danger,  and  it  is  idle  to  say 
that  she  was  forced  into  signing  it.  Then 
it  is  said  that  the  agreemMit  was  one-sided, 
and  that  Mrs.  Sterbini  had  no  legal  advice 
when  she  signed  it.  I  do  not  tibink  that 
the  Court  can  go  into  that  matter.  Mrs. 
Sterbini  agreed  to  stop  the  litigation  on 
the  promise  tibat  the  child  should  be 
brought  back.  That  has  been  done.  The 
child  has  been  handed  over  to  her,  and 
her  husband  has  agreed  that  it  shall  re- 
main with  her.  I  shall  dismiss  the  peti- 
tion, and  shall  make  an  order  that  the 
child  remain  in  the  wife's  custody  until 
farther  order. 

Attorneys — Belfrage  &  Middleton,  for  petitioner ; 
Mr.  W.  Miller,  for  respondent. 
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1870.    >  In  the  goods  of  J.  w.  rnDDEPHAir. 
June  7.  J 

Will — Execution — Name  of  Testator  be- 
low  Names  of  Witnesses — No  Evidence  at 
to  order  in  which  Parties  signed — Probate. 

The  name  of  the  testator  was  at  the  foot 
of  the  win,  hut  below  the  names  of  the  at- 
testing witnesses.  Both  witnesses  were  dead, 
and  there  was  no  evidence  of  the  order  in 
which  they  and  the  testator  signed  the  will, 
hut  a  due  exemUion  was  to  be  inferred  from 
the  attestation  clause.  The  Court  decreed 
probate  of  the  loill. 

The  testator,  John  Warner  Paddephatt, 
otherwise  John  Eyles,  of  Luton,  Bedford- 
shire, tailor,  died  on  the  15th  of  Decem- 
ter,  1858,  leaving  a  will,  dated  30th  of 
June,  1857,  which  concluded  thus : — 
Signed  by  the  said" 

John  Warner  Pud- 

dephatt  (common - 

It     caUed     John 

Eyles)  in  the  pre- 

sence  of^  and  bj  the 

direction    of    the 

said  J.  W.  Pudde- 

phatt,  the  testator, 

as  his  last  will  and 

testament,  and  such 

signature  acknow- 
ledged by  him   in 

the  presence  of       J  John  Eyles 

The  witnesses  were  both  dead,  and  no 
one  else  could  be  found  who  was  present 
at  the  execution  of  the  will.  The  hand- 
writing of  the  testator  and  of  the  wit- 
nesses respectively  was  proved. 

Searle  moved  for  probate  of  the  wilL 
In  the  absence  of  direct  evidence,  the 
Court  would  assume,  from  the  wording  of 
the  attestation  clause,  that  the  will  was 
properly  executed. 

The  Court  decreed  probate  of  the  wilL 

Attorney — T.  Sismey,  agent  for  Q.  Bailey,  Luton, 
fur  all  parties  interested. 


Thomas  Tomlinson, 
John  Craker. 


KATKnfOmAI.  1  ALEXAin>BB      V.     ALEXAKDBE 

1870.    >  (thb  queen's  peoctob 

June  10.       J        DJTEBVBNIMO). 

Matrimonial  Suit — Suppression  of  Mate- 
rial Facts— 2B  Sf  24  Vict.  c.  144.  e.  7— 
Intervention  of  Qiieen's  Proctor — Decree. 

The  Court  wUl  not  refuse  a  petitioner  his 
decree  because  of  the  suppression  of  material 
facts,  if  upon  the  whole  case  he  should  ap- 
pear entitled  to  relief. 

This  was  a  petition  by  the  husband  for 
a  dissolution  of  marriage  on  the  ground 
of  the  wife's  adultery.  The  petition  set 
forth  that  the  marriage  was  cdebrated  at 
Jersey,  in  January,  1856;  that  in  February, 
1858,  the  respondent  refused  to  live  with 
the  petitioner,  and  that  he  lost  sight  of 
her  from  1860  until  March,  1868,  when 
they  resumed  cohabitation ;  that  in  the 
following  month  (April,  1868)  he  dis- 
covered that  in  October,  1860,  the  respon-. 
dent  gave  birth  to  a  child  of  which  he  was 
not  the  &ther ;  that  between  September, 
1867,  and  March,  1868,  she  had  com- 
mitted  adultery  with  divers  men,  and 
lived  as  a  prostitute  at  Buckingham  Place, 
Sonthwark ;  and  that  he  thereupon  ceased 
to  live  with  her,  and  filed  his  petition. 
No  appearance  was  entered  on  behalf  of 
the  respondent.  At  the  hearing,  evidence 
was  given  in  support  of  the  charges  al- 
leged in  the  petition,  and  the  Court 
granted  a  decree  nisi  on  the  9th  June, 
1869. 

The  Queen's  Proctor  having  obtained 
leave  to  intervene,  filed  pleas  in  which  he 
alleged  (in  addition  to  charges  of  collu- 
sion, connivance,  and  neglect,  upon  which 
no  question  arose)  that  the  petitioner  had 
suppressed  material  facts,  and  condoned 
the  adultery  of  the  respondent.  The  par- 
ticulars wluch  accompanied  the  pleas  set 
forth  "  that  when  the  petitioner  resumed 
cohabitation  with  the  respondent  in  the 
year  1868,  he  was  well  aware  that  she  had 
frequently  committed  adultery  and  that 
she  had  given  birth  to  an  illegitimate 
child  during  the  separation,  and  that  he 
condoned  such  adultery,  and  that  no  adul- 
tery subsequent  to  such  condoned  adultery 
was  alleged  in  the  petition  or  proved  at 
the  hearing."  The  petitioner  joined  issue 
on  the  pleas. 
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At  the  hearing,  which  took  place  before 
the  Judge  Ordinary,  on  Friday,  June  10, 
the  respondent  deposed  that,  desiring  to 
retom  to  cohabitation,  she  met  her  hus- 
band by  appointment  in  London  in  April, 
1868.  At  the  interview  she  confessed 
that  she  had  g^ven  birth  to  a  child  in 
1860,  and  ask^  his  forgiveness.  He  for- 
gave her  and  took  her  back,  and  &rther 
consented  to  hare  the  child  live  with  them. 
She  denied  that  she  had  ever  led  the  life 
of  a  prostitute,  but  she  admitted  that  while 
living  at  Buckingham  Place  from  Septem- 
ber, 1867,  until  March,  1868,  she  carried 
on  an  adulterous  intercourse  with  a  man 
'who  visited  her,  and  that  she  had  con- 
cealed the  character  of  this  intimacy  firom 
her  husband. 

The  Attorney  General  (Si'r  B.  P.  Oollier) 
(with  him  Searle),  for  the  Queen's  Proctor, 
submitted  that  the  pleas  of  condonation 
and  suppression  of  material  tacts  had  been 
established,  and  that  the  decree  nisi  should 
be  reversed  and  the  petition  dismissed.  He 
referred  to  23  A  24  Vict.  c.  144.  s.  7  (1). 
■  O.  Browne  iat  the  petitioner. 

Lord  Pekzance. — I  quite  agree  that  the 
petitioner  did  £Edl  to  bring  before  the 
Court  most  material  fiicts.     In  his  peti- 

(1 )  By  section  7  of  the  23  &  24  Vict  c.  144,  it  is 
enacted :  "  Every  decree  for  a  diroroe  shall  in  the 
first  instance  be  a  decree  m«i,  not  to  be  made  abso- 
tate  till  after  the  expiration  of  such  time,  not  less 
tiiao  three  months  from  the  pronouncing  thereof, 
•s  the  Court  shall  by  general  or  special  order  from 
time  to  time  direct ;  and  during  that  period  any 
person  shall  be  at  liberty,  in  such  manner  as  the 
Court  shall  by  genemi  or  special  order  in  that 
behalf  from  time  to  time  direct,  to  shew  cause  why 
the  said  decree  should  not  be  made  absolute  by 
naaaa  of  the  same  having  been  obtained  by  collu- 
sion, or  by  reason  of  material  facts  not  brought 
before  the  Court ;  and,  on  cause  being  so  shetrn, 
the  Court  shall  deal  with  the  case  by  making  the 
decree  absolute,  or  by  reversing  the  decree  nin,  or 
by  requiring  further  inquiry,  or  otherwise  as  jus- 
tice may  require ;  and  at  any  time  during  the  pro- 
gress of  the  cause,  or  before  the  decree  is  made 
absolute,  any  person  may  give  information  to  her 
Majesty's  Proctor  of  any  matter  material  to  the 
doe  decision  of  the  cause,  who  may  thereupon 
take  such  steps  as  the  Attorney  General  may  deem 
necessary  or  expedient,"  &&,  &c. 


tion  he  charged  his  wife  with  adultery 
on  what  I  may  call  two  separate  occa- 
sions. The  first  adultery  with  which  he 
charged  her  was  an  adultery  that  resulted 
in  the  birth  of  a  child  j.  and  being  aware 
that  afber  the  birth  of  that  child  he  had 
taken  her  back  to  live  with  him,  in  his 
petition  he  endeavonred  to  explain  away 
the  circumstance  by  stating  uiat  at  the 
time  he  resumed  the  cohabitation  he  was 
not  aware  of  the  birth  of  the  child.  In 
that  way  he  endeavoured  to  get  rid  of  the 
condonation  which,  according  to  the  facts 
as  they  now  stand,  undoubtedly  existed 
in  respect  of  that  adultery.  S<r  fer,  I 
think,  the  learned  Attorney-General's  ar- 
gument is  made  out,  because  it  is  now 
clear,  assuming  what  the  respondent 
says  to  be  true,  that  when  he  took  her 
back  to  live  with  him  he  knew  that  while 
separated  from  him  she  had  had  a  child. 
But  there  is  nothing  as  it  seems  to  me  • 
in  the  7th  section  of  the- Act  (23  & 
24  Vict.  c.  144)  that  would  justify  the 
Court,  upon  the  mere  proof  that  some 
material  &cts  had  been  kept  from  the 
knowledge  of  the  Conrt,  in  refusing  a 
man  his  divorce  if  npon  the  whole 
case  he  is  entitled  to  it.  The  suppres- 
sion of  a  material  fact  is  a  sufficient 
reason  to  justify  a  third  person  or  the 
Queen's  Proctor  intervening ;  but  where 
the  material  &ct,  whatever  it  may  be,  is 
brought  to  light  and  placed  before  the 
Court,  there  is  nothing  in  the  seventh 
section  of  the  Amendment  Act  which 
would  justify  the  Court  in  withholding 
a  decree  if,  upon  the  whole  case,  and 
supposing  the  fact  to  have  been  brought 
to  light  in  the  first  instance,  the  peti- 
tioner should  be  entitled  to  it.  There- 
fore the  Court  has  to  consider  whether 
upon  the  whole  case  there  is  anything 
that  stands  in  the  way  of  the  decree, 
treating  the  facts,  as  now  known,  as  if 
they  had  been  brought  before  the  Conrt 
in  the  first  instance.  As  regards  the 
first  adultery  charged,  there  would  be  a 
perfect  answer  to  the  decree,  because  he 
condoned  it ;  but  there  is  another  por- 
tion of  his  complaint  which  was  estab- 
lished at  the  trial,  and  which  is  not  only 
not  disputed  now,  but  is  supported  by 
what  the  witness  in  the  box  tells  us  took 
place.      The   eighth    paragraph  of   the 
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petition  charges  "that  76iir  petitioner's 
said  wife,  from,  the  month  of  September 
in  the  year  1867,  until  the  month  of 
March,  1868,  committed  adoltety  with 
divers  men,  to  vonr  petitioner  unknown, 
on  divers  occasions,  and  lived  as  a  pros- 
titute at  7  Buckingham  Place,  Sonth- 
wark"  At  the  tnal  he  proved  that 
charge  by  the  month  of  a  pouceman,  who 
said  that  he  saw  this  woman  in  the 
streets,  and  saw  her  take  men  home  to 
her  house  at  night  on  more  than  one 
occasion.  When  in  the  witness-box  she 
refused  to  answer  categorically  as  to  all 
that  she  did  while  living  at  Buckingham 
Place,  but  with  great  truth  she  acknow- 
ledged that  she  had  been  guilty  of  adul- 
tery there,  while  denying  that  she  had 
led  the  sort  of  life  imputed  to  her.  Sub- 
stantially, therefore,  the  charge  of  adul- 
tery at  7,  Buckingham  Place  is  proved,  in 
my  judgment,  and  what  answer  is  there 
to  it?  It  has  never  been  condoned,  for 
the  husband  never  knew  of  it.  When 
she  went  back  in  1868  she  carefully  con- 
cealed it  &om  him,  and  was  in  fact  afiraid 
to  tell  it.  She  told  him  of  the  birth  of 
the  child,  and  very  possibly  one  reason 
for  her  doing  so  was  that  she  was  very 
anxious  to  have  the  child  come  and  live 
with  her.  But  whether  that  was  her 
reason  or  not,  she  admitted  having  com- 
mitted herself  once  and  having  had  a 
child,  and  she  as  certainly  kept  back  fit>m 
her  hosband  the  life  that  she  had  led  at 
Buckingham  Place.  It  seems  to  me, 
therefore,  no  one  can  say  that  he  has 
ever  pardoned  it.  That  being  so,  I  see 
no  answer  to  the  charge,  and  I  ought  not 
to  withhold  the  decree.  At  the  same 
time  I  think  it  was  a  most  proper  case 


for  the  intervention  of  the  Queen's  Proc- 
tor. 

Decree  aeeordingUf. 

Attorneys — Hancock,  Sanndets  &  Hawksfoid,  ftir 
petitioner.  Proctor  —  F.  Dyke,  the  Queen's 
Proctor. 


HiRBTH 


V.   HARBI8  iin> 
MILTON. 


Hatbixokux.! 
1870.       > 
March  17.  J 

Identity  of  Respondent — Evidence  of  Pe- 
tUioner  ae  to — Gorroboration — Practice. 

In  an  undefended  euit  for  diseoluHon  of 
marriage,  the  only  evidence  at  to  the  identity 
of  the  respondent  vhis  that  of  the  petitioner 
himself.  The  Court  refused  to  act  on  it 
toithotU  corroboration. 

In  this  case,  which  was  an  undefended 
suit  by  the  husband  for  dissolution  of 
marriage,  the  cohabitation  between  the 
respondent  and  co-respondent  was  proved 
by  the  lodging-house  keeper  in  whose 
honse  they  had  lodged,  but  the  only  evi- 
dence of  the  respondent's  identity  was 
that  of  the  petitioner  himself  who  had 
seen  her  at  the  house. 

Bearle  for  the  petitioner. 

The  Court  refused  to  grant  a  decree 
until  corroborative  evidence  as  to  the 
identity  of  the  respondent  was  produced. 

The  hearing  was  adjourned,  and  the 
respondent  having  been  afterwards  iden- 
tified by  the  petitioner's  brother  in  the 
presence  of  the  lodging-house  keeper,  a 
decree  nisi  was  granted. 

Attorneys — Levis  &  Lewis,  for  petitioner. 
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TO  THE   SUBJECTS   OF   CASES   IN 

THE   COTJET   OF   PEOBATE, 
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THE  COUET  FOE  DIVOECE  AND  MATEIMONIAL  CAUSES. 

MICHAELMAS   T£BM,   1809,  to  MICHAELMAS   TEBM,   1870. 


AominaTRk'noir — frant  to  Itgatn  when  executor 
rmdent  abroad  and  baHkruptI — ^Where  the  exe- 
cutor of  a  will  was  bankrupt  and  resident  in  Aus- 
tralia, t}}e  Court  granted  letters  of  administration, 
with  the  will  annexed,  to  one  of  the  legatees,  bat 
required  that  before  the  letters  issued,  Uie  written 
ooasent  of  the  next  of  kin,  and  of  the  persons 
entitled  to  the  undisposed  of  residue,  should  be 
brought  in  and  filed  in  the  Begistzy.  /»  the 
goodtqf  Cooper,  8 

— -  where  there  u  an  adminUtraior  acting  under 
the  Court  iff  Chancery]  —  An  administrator 
pendente  lite,  acting  under  an  order  of  the  Court 
of  Chancery,  whioh  directed  the  personal  estate 
of  the  intestate  to  be  applied  in  payment  of  her 
debts  and  funeral  expenses  in  a  due  course  of 
administration,  advertised  for  sale  the  unrealised 
portions  of  the  estate,  consisting  chiefly  of  per- 
sonal ornaments  and  family  relics.  The  estate, 
exclusive  of  such  articles  and  things,  was  in- 
sufficieot  to  meet  the  debts  proved  and  claimed, 
bat  plaintiff,  in  order  to  prevent  the  sale,  was 
willing  to  deposit  in  the  Begistry  a  sum  suffi- 
cient to  cover  the  deficiency: — The  Court, 
though  deeming  the  offer  of  the  plaintiff  a 
reasonable  one,  declined  to  restrain  the  ad- 
niinistrat<nr  from  proceeding  with  the  sale,  and 
intimated  that  as  a  rule  it  would  not  interfere 
with  an  administrator  acting  under  an  order  of 
the  Court  of  Chancery.  7\chbome  v.  Tichbonte; 
and  In  the  good*  of  Tichbome,  22 

—^  grant  to  attorney] — When  the  person  entitled 
to  administration  is  in  England,  a  grant  will 
not  be  made  to  his  attorney  unless  the  estate 
consists  solely  of  property  held  in  trust.  In 
the  good*  qf  Hullar,  26 

—^  grant  de  bonis  non  (tpith  mill  annexed)  to  ad- 
mnittraior  of  executor] — Where  A  died,  having 


appointed  B  executor  of  his  will,  and  B  proved 
the  will,  and  died  leaving  part  of  the  estates  nn- 
administered,  the  Court  made  a  grant  de  bonis 
non  (with  the  will  annexed)  to  the  administra- 
tor of  B,  the  parties  entitled  in  priority  being 
abroad  and  difficult  to  be  found ;  but  required 
that  security  should  be  given  to  the  amount  of 
their  share  of  the  property.  In  the  goods  of 
Hicka,  27 

■  residuary  legatees :  vested  interest :  rwhi  to 
grant  de  bonis  non] — Testator  left  by  his  will 
to  his  wife  a  life  interest  in  his  real,  lease- 
hold, and  personal  estates,  with  permission  to 
consume  such  portion  of  the  personal  estate  as 
was  consumable  by  nature.  On  her  death  or 
re-marriage,  he  gave  his  real  and  leasehold 
estates  and  such  personal  estate  as  then  re- 
mained unconsumed  to  his  children  in  equal 
shares,  their  executors,  administrators  and  as- 
signs, with  a  proviso  that  if  all  and  every  his 
children  died  before  obtaining  a  vested  interest 
under  the  will,  the  property  should  go  in  equal 
shares  to  his  then  next  and  nearest  of  kin,  and 
the  then  next  and  nearest  of  kin  of  his  wife. 
Testator's  only  child  survived  him,  but  died  in 
his  mother's  lifetime  and  previous  to  her  re- 
marriage. The  wife  died  leaving  part  of  the 
estate  unadministered : — Held,  that  the  child 
did  not  take  a  vested  interest  under  the  will, 
and  administration  granted  to  the  next  of  kin  of 
the  testator.    Greenhalgh  ▼.  Sates,  44 

vith  uiill  annexed  de  bonis  non,  fottowittg grant 

in  America  to  person  not  entitied  by  English  law] 
— A  died  domiciled  in  America,  and  by  her  will 
appointed  B,  her  father,  sole  executor  and  re- 
si(»iary  legatee.  B  died,  leaving  ptut  of  Uie 
estate  unadministered.  On  the  application  of 
his  executors,  who  were  all  domiciled  in  America, 
administration  of  the  unadministered  estate  of 
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A  was  granted  to  C  by  die  Court  in  America. 
The  Court,  foUoning  Uie  American  grant,  al- 
lowed a  grant  of  administration  (with  will  an- 
nexed) of  the  personal  estate  of  A  in  this  coun- 
try, to  go  to  C.    In  the  goods  of  Hill,  62 

AoKnasTBATioK  (continued) — cilation  to  huabund 
to  take  grant  of  wife's  estate'] — In  an  adminis- 
tration suit  in  Chancery  it  became  necessary 
for  the  purposes  of  the  suit,  that  a  personsil 
representative  of  A,  the  wife  of  B,  should  be 
appointed.  The  Court,  at  the  instance  of  C, 
who  had  no  direct  interest,  allowed  a  citation 
to  issue  to  B  to  take  administration  of  his  wife's 
estate,  or  to  shew  cause  why  it  should  not  be 
granted  to  C.   /»  the  goods  of  Williams,  '48 

•^■^ pendente  lite:  no  dispute  as  to  appointment 
of  executors'] — In  a  testamentary  suit  in  which 
Uiere  was  no  dispute  as  to  the  appointment  of 
the  executors,  and  one  of  them  was  willing  to 
act,  the  Court  refused  to  appoint  an  adminis- 
trator pendente  lite,  unless  it  could  be  shewn 
that  there  was  something  requisite  to  be  done  in 
relation  to  the  estate  which  the  executor,  before 
probate,  could  not  do.    Mortimer  r.  PauU,  47 

AuvoNT  —  icifi^s  petition  for,  pendente  lite  : 
practice  when  no  answer] — The  wife  filed  her 
petition  for  alimony,  pmdente  lite.  The  hus- 
band filed  no  answer  thereto: — Held,  that  he 
was  not  entitled  to  cross-examine  witnesses 
called  in  support  of  the  petition.  Constable  t. 
Constable,  17 

Ambndmxkt — toyVt  petition  allowed  to  be  amended 
bg  addition  of  charge  of  emtltg] — On  the  hear- 
ing of  her  petition  for  dissolution  of  mar- 
riage, the  wife  proved  the  adultery  of  the 
husband,  but  failed  to  establish  the  charge  of 
desertion.  The  Court  allowed  her  subsequently 
to  amend  her  petition  by  adding  a  charge  of 
cruelty,  but  intimated  that  strict  proof  would 
be  required  to  support  it  ParkiMon  v.  Parkin- 
son, 21 

right  of  respondent  to  oppose  alteration  of 

prayer  of  petition] — The  wife  petitioned  for  a 
dissolution  of  her  marriage,  by  reason  of  the 
husband's  adultery  and  cruelty,  and  proved  both 
charges.  The  decree  nisi  was  suspended  at  her 
request,  and  subsequently  she  asked  to  be  al- 
-  lowed  to  amend  the  petition,  by  substituting  a 
prayer  for  judicial  separation.  The  respondent 
opposed  the  alteration,  and  alleged  that  the  peti- 
tioner herself  had  been  guilty  of  adultery.  The 
Court  granted  liberty  to  respondent  to  file  affi- 
davits in  support  of  the  charge ;  and  no  affi- 
davits being  filed,  allowed  the  petition  to  be 
amended  as  prayed.    Mgcoek  T.  Mycoch,  66 

Af  PEAi. — testamentary  suit :  appeal  against  decree  : 
leave  to  appeal  against  discharge  of  rule  for  a 
iKto  trial] — At  the  trial  of  issues  in  a  testamen- 
tary suit,  the  jury  found  that  the  residuary  clause 
in  the  will  had  been  obtained  by  undue  influence, 
whereupon  th*  Court  pronounced  for  the  will 
exclusive  of  the  residuary  clause,  but  suspended 


the  delivery  out  of  probate,  in  order  that  an  ap- 
plication for  a  new  trial  might  be  made.  A 
rule  for  a  new  trial  having  been  discharged, 
plaintiff,  who  intended  to  appeal  against  the 
decree,  asked  for  leave  to  appeal  against  the 
order  discharging  the  rule  : — Held,  that  no  such 
leave  was  necessary,  as  the  order  being  interlo- 
cutory, it  would  be  under  appeal  on  the  appeal 
against  the  decree.     Smith  v.  Atkins,  78 

Cmi.oHiCT.  See  Custody  of  Children.  Settlements. 

CoDicu..    See  Probate. 

CoNFiBMATiON  XNS  Pbobatk  Act — addition<d  con- 
firmation sealed  in  regietry] — On  death  of  tes- 
tator, a  domiciled  Scotchman,  his  widow  filed 
in  the  Commissary  Court  at  Jedburgh  an  in- 
ventory of  his  estate,  distinguishing  which  part 
was  situate  in  Scotland  and  which  in  Eng- 
land, and  the  value  of  each,  and  she  was  de- 
creed and  confirmed  executrix  dative  to  the  de- 
ceased. The  confirmation  was  sealed  in  England 
under  the  provisions  of  the  Confirmation  and 
Probate  Act.  Subsequently  additional  estate 
was  discovered  in  England.  Thereupon  the  exe- 
cutrix filed  a  fresh  inventory  of  such  estate  in 
the  Commissary  Court,  and  obtained  an  eik  or 
additional  confirmation  : — The  Court  ordered 
the  eik  to  be  sealed  in  the  BegisUy.  /»  the 
goods  of  Ryde,  49 

Costs — of  heir-at-law  intervening :  costs  of  tunes 
found  elistribuiivtly] — An  heir-at-law,  who  in- 
tervenes in  a  suit  and  opposes  a  will,  is  entitled 
to  costs  if  the  will  is  pronounced  against. 
Rayson  v.  Parton,  20 

When  issues  are  found  distributively,  the  party 
condemned  in  costs  is  not  liable  for  costs  of 
issues  found  in  his  favour,  if  sepamble  fiom 
the  other  costs.    Ibid. 

shewing  cause  against  decree  absolute  :  power 

to  condemn  intervener  in  costs] — The  Court  has 
no  power  to  condemn  in  costs  a  person  who  en- 
ters an  appearance  and  files  affidavits  in  op- 
position to  a  decree  n>>t  being  made  absolute, 
and  afterwards  abandons  his  opposition.  Vi- 
vian V.  Fivian,  64 

CouNTT  CocBT— jurisdiction  of,  in  testamentary 
suits.  See  Probate. 

Ckueltt — undue  exercise  qf  marital  authority] — 
The  wife  being  seriously  ill,  was  advised  by  her 
medical  attendant  to  leave  home  for  a  time. 
The  husband  refused.  Having  become  worse, 
she  left  home  without  his  consent,  and  stayed 
away  some  months,  which  she  passed  with  her 
relations.  On  her  return  home  she  was  deposed 
by  her  husband  from  her  natural  position  as 
mistress  of  his  house ;  she  was  deprived  of  the 
use  of  money  entirely ;  all  that  she  required  had 
to  be  put  down  on  paper,  and  her  husband  pro- 
vided it  if  he  thoucht  proper.  Having  refusi-d 
to  tell  her  husband  ou  one  occasion  of  going 
into  town  everywhere  that  she  had  been,  an 
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iotetdict  was  placed  on  her  going  out  at  all ; 
those  whom  she  desired  to  see  were  forbidden 
the  house,  and  she  was  prohibited  from  writing 
any  letters  unless  the  husband  saw  them  before 
thej  were  posted.  Under  this  treatment  her 
health  again  broke  down  : —  Held,  an  undue 
exercise  of  marital  authority,  and  to  constitute 
legal  emelty.    KMy  x.  KMy,  9 

Cvtrcovt  OF  CmvDsmii—jurUiiction] — The  Court 
has  no  power,  in  suits  for  restitution  of  con- 
jugal rights,  to  make  any  order  as  to  the  cus- 
tody of  the  children  of  the  marriage.  Chamber$ 
T.  Ckambert,  56 

TixMiava—applicatum  of^ — In  a  suit  by  a  husband 
for  dissolution  of  marriage,  the  Court  refused  to 
Older  any  part  of  the  damages  assessed  to  be 
settled  on  the  wife,  but  directed  them  to  be  ap- 
plied, first,  to  the  payment  of  such  part  of  the 
petitioner's  costs  as  he  should  not  recover  from 
the  co-respondent,  -and  subject  thereto,  to  be 
settled  upon  the  issue  of  the  marriage.  Taylor 
T.  Taylor,  23 

— —  co-rupoiKfen^  rtmoxnng  kit  effecti :  writ  of 
fi.  fa.  iuued  witlumt  penonal  lervice  of  the 
order] — ^In  a  suit  by  the  husband  for  disso- 
lution of  marriage  on  the  ground  of  the  wife's 
adultery,  damages  to  the  amount  of  600/.  were 
assessed  against  the  co-respondent.  The  Court 
granted  a  decree  niei,  and  condemned  him  in 
costs.  On  affidavits,  shewing  that  the  co-re- 
spondent was  removing  his  effects,  and  eva- 
ding service  of  a  peremptory  order  for  pay- 
ment of  the  damages,  the  Court  allowed  a  writ 
of  /.  fa.  to  issue  fbrthwith,  without  requiring 
personal  service  of  the  order.  Pritekard  v. 
PrOekard.ii 

BisiBTioM — deed  of  separation  agreed  to  a  year 
tfitrwardt,  and  fully  executed:  mfis  right  to 
relief  1 — A  husband  deserted  his  wife.  A  year 
afterwards,  through  the  interrention  of  a  mutual 
friend,  a  deed  of  separation  was  agreed  to  by 
which  the  husband  covenanted  to  make  the  wife 
an  allowance,  and  charged  it  upon  his  rever- 
sionary interest  in  a  sum  of  money.  The  deed 
was  fully  executed,  but  no  part  of  the  allowance 

Ckid : — Held,  that  the  wife  had  bargained  away 
rr  right  to  rdief,  and  could  not  establish  the 
chai^  of  desertion  without  cause  for  two  years. 
Soft  V.  Nolt  distinguished.  Parlcineon  v.  Park- 
iuion,  14 

See  Dissolution  of  Marriage. 

DusoLtmoK  OP  Mabbuob — unreatonaHe  dday]— 
The  marriage  took  place  in  1844.  In  1848  the 
husband  was  guilty  of  incestuous  adultery,  and 
in  1850  he  and  the  wife  separated.  Yielding 
to  the  entreaties  of  her  mother,  the  wife 
abstained  from  insUtuting  her  suit  until  after 
her  mother's  death,  which  occurred  in  1868 : — 
Held,  to  constitute  unreasonable  delay,  but 
decree  granted  on  consideration  of  all  tiie  cir- 
cnmstances  of  the  case.  Nitoman  v.  Newman, 
W 
N«w  SsBiBS,  39.— PaoB.  akd  M. 


intanity  of  re*pvndettt  when  cited  and  suise- 

quenily:  etaying  proceeding!'] — In  a  suit  for 
dissolution  of  marriage  on  ground  of  the  wife's 
adultery,  the  respondent  being  at  the  time  of 
service  of  the  citation,  and  having  since  con- 
tinued, unfit  &om  mental  incapacity  to  answer 
the  petition  and  duly  instruct  her  attorney,  the 
Judge  Ordinary  made  an  order  staying  further 
proceedings  until  the  respondent  should  recover. 
Upon  api^  to  the  iUll  Court,  it  was  Held,  by 
the  Judge  Ordinary  and  Keating,  J.,  that  t'le 
insanity  of  the  respondent,  so  long  as  it  should 
continue,  would  be  a  bar  to  the  suit,  and  there- 
fore that  the  order  ought  to  be  affirmed ;  but 
by  Kelly,  C.B.,  that  the  Court  had  power  only 
to  stay  the  proceedings  so  long  as  there  might 
be  a  reasonable  probability  that  the  respondent 
would  recover,  and  that  when  her  recovery 
became  hopeless,  the  petitioner  onght  to  be 
allowed  to  proceed,  and  therefore  that  the  order 
onght  to  be  rescinded.  Mordaunt  v.  Mordaunt, 
Cole  and  Johnitom,  67 

diecretionary  bar  :  desertion  by  petitioner'] — 

The  discretion  vested  in  the  Court  by  s.  31  of 
20  &  21  Vict  c  85,  vrill  almost  invariably  be 
exercised  by  refusing  to  dissolve  a  marriage  on 
the  ground  of  the  wife's  adultery  if  she  has 
been  deserted  by  the  petitioner.  Yeaiman  v. 
Yeatman,  77 

validity  of  agreement  to  withdraw  from  mii'] 

— ^An  agreement  for  good  consideration  that  the 
petitioner  in  a  suit  for  dissolution  of  marriage 
will  withdraw  from  the  suit  is  binding,  if  it  bias 
not  been  obtained  by  fraud  or  duress.  Sierbini 
V.  Sterbini,  82 

See  Desertion. 

DrvoBcs — alteration  of  Settlement.  See  Settle- 
ments. 

EviDBMCa — competence  of  witneet  to  give  evidence 
of  hit  or  her  adultery :  privilege  of  witneet  to 
rrfuee]— The  proviso  in  32  Sc  33  Vict.  c.  68, 
8.  3,  that  "  no  witness,  whether  a  party  to  the 
suit  or  not,  shall  be  liable  to  be  asked,  or  bound 
to  answer,  any  question  tending  to  shew  that  he 
or  she  has  been  guilty  of  adultery,"  does  not 
render  inadmissible  the  evidence  of  a  witness 
that  he  or  she  has  committed  adultery.  The 
witness  may  claim  the  protection  of  the  statute 
or  give  the  evidence,  butapartyto  the  suit  cannot 
object  to  its  admission.  HMUthwaite  v.  Heb- 
blethwaite,  15 

in  proof  of  person  named  as  executor.    See 

Will 

ExBorroB.    See  WiU. 

Ihsanttt — of  co-respondent.  See  Dissolution  of 
Marriage. 

Jroicui.  Sbparattow — undue  exercise  of  marital 
authority:   moral  cruelty] — If  force,    whether 
physical  or  moral,  is  systematically  exerted  to 
N 
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compel  the  nbminion  of  the  wife  in  ■och  a 
manner,  to  soch  s  degree,  •nd  during  each 
length  of  time,  m  to  break  down  her  health 
and  render  serioos  malady  imminent,  the  inter- 
ference of  the  law  cannot  be  jnatly  withheld  hj 
anj  Conit  which  aflisoti  to  hare  ofaarge  of  the 
wife's  personal  safety.    KtUf  T.  Kelli/,  38 

See  Cnielty. 

JuBisDicnoN.    See  Costs.    Cnstody  of  Children. 

M^BBiAon — declaration  of  validUv :  American  di- 
vorce and  re-marriage:  domieue] — A  marriage 
celebrated  in  England  between  English  snbjects 
was  dissolved  by  an  American  Conrt  on  the  pe- 
tition of  the  wufp,  on  the  ground  of  adulceiy 
and  desertion.  Both  parties  were  at  the  time 
resident  in  the  United  States,  but  had  not  ac- 
quired an  American  domicile.  Further,  the 
exact  whereabouts  of  the  husband  at  the  data 
of  the  institution  of  the  suit  in  the  Conrt  in 
America  not  being  known,  the  citation  was 
served  on  him  by  advertisement.  No  appear- 
ance to  it  was  entered  on  his  behiilf,  nor  did  it 
appear  that  he  even  saw  the  advertisement. 
The  wife  re-married  in  America,  and  after  her 
return  to  England  &led  a  petition  under  the 
Legitimacy  Declaration  Act,  praying  that  such 
second  marriage  might  be  declared  valid.  The 
Court  refused  to  recognise  the  decree  of  divorce 
pronounced  by  the  American  Court  and  dis- 
missed the  petition  for  a  declaration  of  the 
validity  of  the  second  marriage.  Shavo  v.  The 
Altomty  General,  81 

Matbimonial  Bmr—iupprenion  of  material  facte] 
— The  Court  will  not  refuse  a  petitioner  his 
decree  because  of  the  suppression  of  material 
facts,  if  upon  the  whole  case  he  should  appear 
entitled  to  relief.  Alexandre  v.  Alexandre 
(Queen'e  Proctor  Intervening),  84 

PsAcncs — uncorroborated  evidence  of  petitioner  at 
to  identitu  of  respondent] — In  an  undefended 
suit  for  dissolution  of  marriage,  the  only  evi- 
dence as  to  the  identity  of  the  respondent  was 
that  of  the  petitioner  himself.  The  Court 
refused  to  act  on  it  without  corroboration, 
Harris  v.  Harris,  86 

discretionary  bar.  See  Dissolution  of  Mar- 
riage. 

staying  proceedings  on  ground  of  insanity. 

See  Dissolution  of  Marriage. 

^—  See  Alimony.  AppeaL  County  Court. 
Matrimonial  suit.    Staying  Proceedings. 

Pbobatb — paper  simplf/  revoking  a  unit] — An  in- 
strument which  disposes  of  no  property,  but 
'simply  declares  an  intention  to  revoke  a  pre- 
vious will,  is  not  a  will  or  codicil,  and  is  there- 
fore not  entitled  to  probate.  In  the  goods  of 
Fraser,  20 

qf  codicil  where  will  not  forthooming] — ^Where 

testator  mode  a  codicil  to  his  will  and  gave  it  to 


bia  son  to  keep,  and  on  his  death  the  will  was 
not  fbitheoming,  the  codicil  not  having  been 
revoked  by  any  of  the  modes  indicated  in  the 
itatBte,  was  admitted  to  proof.  Blaei  v.  Job- 
Ung  aSizmni.    M  the  goods  of  Btpage,  id 

proof  qf  rtvoeatitm  bji  later  will  —  Testator 

made  a  will  in  1831.  A  few  years  before  his 
death  in  1863,  he  produced  to  two  acquaint- 
ances a  paper  dated  4th  June,  1847,  wUch  he 
alleged  to  be  his  will,  and  got  one  of  them  to 
make  a  copy  of  it  This  paper  was  in  substance 
the  same  as  the  will  of  1831.  It  had  the  name 
of  the  deceased  and  the  names  of  two  attesting 
witnesses  at  the  bottom  of  it,  but  neither  of  the 
persons  to  whom  it  was  shewn  could  spetJc  to 
any  of  the  signatures'.  The  copy  which  the  de- 
ceased signed  in  their  presence  was  forthcom- 
ing, but  the  original  aocument  could  not  be 
found.  The  Court  held  that  there  was  no  evi- 
dence of  its  existence  as  a  will,  and  granted 
probate  of  the  will  of  1831.  In  the  goods  of 
Gray,  42 

of  codicil  beginning  "I  hereby  make  a  free 

gift  to  A.B.,"  *c.]— Testator,  shorUy  before  his 
death,  executed  a  paper  which  began,  "  I  hereby 
make  a  tree  gift  to  A3.,  of,"  &c.  The  Court 
being  satisfied  that  he  intended  the  operation  of 
the  paper  to  be  dependent  on  his  death,  granted 
probate  of  it  as  a  codicil  to  his  will.  Robertson 
T.  Smith,  41 

ofoopg  will  and  codicil  where  original  will  in 

India] — The  testator  made  his  will  in  India  and 
deposited  it  with  a  bank  at  Calcutta.  While  tem- 
porarily resident  in  Scotland  he  executed  a  codicil, 
in  which  he  referred  in  distinct  terms  to  a  copy 
of  the  will.  This  copy  he  produced  to  the  wit- 
nesses at  the  time  he  executed  the  codicil,  and 
he  deposited  both  papers  in  the  hands  of  his 
executor : — Held,  that  the  copy  was  incorporated 
by  the  codicil,  and  probate  of  copy-will  and 
codicil  granted,  without  production  of  original 
will.    In  the  goods  of  Mercer,  43 

codicil  bg  mistake  referring  to  first  of  two 

wills]— TeeUtoT  executed  a  will  on  February 
13th,  1864,  and  another  on  June  24th,  1865, 
revoking  all  former  wills.  He  afterwards  exe- 
cuted a  codicil  which  purported  to  be  a  codicil 
to  his  will  dated  February  1 3th,  1864,  and  after 
devising  some  property,  confirmed  his  said  will. 
The  solicitor  who  prepared  the  codicil  had  in- 
serted the  date  of  the  first  will  under  the  sup- 
position that  it  was  the  last  will.  There  was 
nothing  in  the  codicil  which  shewed  an  inten- 
tion to  revive  the  first  will  -.—Held,  that  the 
second  will  and  codicil  were  entitled  to  pro- 
bate.    In  the  goods  of  Anderson,  65 

two  wills,  one  limited  to  property  in  England, 

the  other  to  property  in  Tasmania  :  separate 
executors] — The  testator  died  leaving  two  wills 
- — one  limited  to  property  in  England,  the  other 
to  property  in  Tasmania,  and  he  appointed  dif- 
ferent executors  in  each.    The  Court  granted 


Digitized  by 


Google 


Vol.  39.] 


PROBATE  AKD  MATRIMONIAL. 


91 


probate  of  both  papers  as  together  constituting 
the  vill  of  the  deceased,  to  the  executors  named 
in  the  English  will.    Itii  the  goods  of  Harrit,  48 

—  juritdieiion  of  Coumty  Court :  real  ettatt :  Kdr 
not  eUti] — The  County  Court  has  no  jurisdic- 
tion oTer  a  probate  suit  where  the  deceased  died 
seised  or  baiefidaUy  entitled  to  real  estate  of 
the  value  of  300/.,  although  the  persons  inter- 
ested in  the  reali^  hare  not  been  cited.  Thomai 
Y.  Ntarte,  80 

-^See  Confirmation  and  Probate  Act.    Will. 

Rism'uiiow  OF  OoHJtroAX  Kiohtb — htuband't  suit 
for :  unfouitdtd  charges  m  v>\fi?s  answer :  costs 
of  suit] — The  husband  filed  apetition  for  resti- 
tution of  conjugal  rights.  The  wife,  in  her 
answer,  charged  him  with  cruelty  of  a  gross  and 
indecent  kind,  but  at  the  hearing  her  counsel 
admitted  that  she  had  no  case.  The  wife  had  a 
separate  income  of  7602.  per  annum.  She  had 
induced  her  husband  to  give  up  his  practice  as 
a  surgeon  in  the  country,  and  had  put  him  to 
expense  by  the  unfounded  charges  in  her  answer: 
^The  Court,  under  these  circumstances,  con- 
demned her  in  the  costs  of  the  suit.  Miller  y. 
ItaUr.  4 

substituted  service  of  order:  order  not  obeged: 

sequestration  against  wif^s  separate  estate]— In 
a  suit  by  the  husband  for  restitution  of  conju- 
gal rights,  a  decree  was  made  that  the  wife 
should  return  to  cohabitation.  The  wife  was 
abroad ;  her  address  was  kept  secret  by  her 
friends,  and  personal  service  of  the  decree  could 
not  be  efiected.  Substituted  service  on  her 
attorney  was  in  consequence  allowed,  and  the 
decree  remaining  unobeyed,  the  Court,  without 
requiring  a  previous  writ  of  attachment  to  issue, 
granted  a  writ  of  sequestration  against  the 
wife's  separate  estate,  for  the  purpose  of  en- 
fordng  obedience  to  its  order.  Miller  v.  MiUer, 
38 

——  See  Custody  of  Children, 

Smubstbatiom — to  enforce  obedience  to  decree. 
See  Beetitution  of  Conjugal  Bights. 

SnvicB.    See  Bestitution  of  Conjugal  Bights. 

SnTLBOom — total  income  allotted  to  maintenanee 
of  children]— On  the  marriage  of  the  parties, 
the  father  of  the  respondent  (the  wife)  brought 
into  settlement  a  sum  of  S.OOOf.,  in  which  the 
first  life-interest  was  given  to  the  respondent. 
Her  conduct  was  bad,  and  after  her  marriage 
with  the  petitioner  had  been  dissolved,  she  in> 
termarried  with  the  co-respondent,  an  officer  in 
the  army.  The  Court  ordered  the  total  income 
derived  from  the  fund  in  settlement  to  be  applied, 
during  the  lifetime  of  i«in>ondent,  to  the  main- 
tenance of  the  three  chil^n  of  the  marriage. 
St.  Paul  v.  8t.  Paul,  60 

—  eotenant  bg  father  of  petitioner  to  pag  respon- 
dent an  annual  sum  on  petiiUmet's  death] — On 


the  marriage  of  the  parties,  the  father  of  the 
petitioner  covenanted  to  pay  to  the  respondent 
the  annual  sum  of  100/.  after  the  death  of  the 
petitioner.  The  marriage  was  dissolved  by 
reason  of  the  respondent's  adultery.  The  Court 
ordered  that  the  money  should  be  applied  for 
the  benefit  of  the  child  of  the  marriage,  but  held 
that  it  had  no  power  to  deprive  the  respondent 
of  her  right  under  the  covenant  on  the  death  of 
the  child.    Sgkes  v.  Sgies,  (2 

Stating  Fbockedinos — tton-pagment  qf  easts  in 
former  suit] — Non-payment  of  the  costs  of  a 
suit  for  dissolution  of  marriage,  in  which  the 
husband,  the  petitioner,  has  failed,  is  not  a 
ground  for  staying  proceedings  in  a  suit  by  him 
for  dissolution  on  the  ground  of  fresh  adiilteiy. 
Yeatman  v.  YeatToan,  37 

on  account  of  respondent's  insanity.    See 

Dissolution  of  Marriage. 

Wnx — execution :  sigvtfture  not  seen  bg  witnesses  : 
acknowledgement] — A  asked  B  to  witness  his 
will.  He  subsequently  asked  C  if  he  would  sign 
a  paper  (not  mentioning  its  character)  for  him, 
and  said  he  should  wish  B  to  be  also  present  at 
the  same  time,  A  few  weeks  after  they  met  by 
appointment  A  produced  a  paper  from  his 
pocket  apd  (alluding  to  the  death  of  his  wife) 
observed, — "  They  were  aware  that  there  had 
been  a  change  in  his  drcumstancse  which  in- 
volved an  alteration  in  his  afl^rs."  He  then  so 
folded  the  paper  that  they  could  not  see  his  sig- 
nature or  any  other  writing  upon  it,  but  they 
believed  that  they  were  signing  his  will : — Beta, 
that  the  circumstances  warranted  the  presump- 
tion that  the  signature  of  the  testator  was  on 
the  paper  when  the  witnesses  signed,  and  that 
there  was  a  sufficient  acknowledgment  of  it. 
Beckett  r.  Howe,  1 

—  A  asked  B,  in  presence  of  C,  to  witness  her 
will,  which  lay  open  on  the  table.  B  signed 
the  will,  but  did  not  observe  A's  sig^tature.  B 
then  handed  the  pen  to  C,  but  did  not  see  him 
sign  his  name.  The  will  was  prepared  by  C. 
The  attestation  clause  stated  that  it  was  signed 
by  the  witnesses  in  the  presence  of  each  other, 
and  C  had  also  prepared  other  wills  : — Htld,  a 
good  execution ;  the  circumstances  warranting 
die  presumption  that  A's  signature  was  on  the 
paper  when  B  signed,  and  that  C,  who  was 
aware  of  the  requirements  of  a  will,  signed  be- 
fore B  left  the  room.     Oloer  t.  Johns,  f 

effect  of  reference  to  "written   directions 

affixed  to  will : "  where  none  affixed] — A  executed, 
in  1866,  a  will  which  referred  to  written  direc- 
tions, which  he  intended  to  form  part  of  the 
will.  This  paper,  which  began,  "  To  m^  execu- 
tors,— I  have  written  the  »>Uowing  directions 
for  your  guidance  with  respect  to  many  things 
and  goods  not  mentioned  in  my  will,  which  said 
will  very  probably  will  be  found  at  William 
Weedon's,  Esq.,  solicitor,"  was  further  subse- 
quently executed  by  him  according  to  the  pro- 
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Tisions  of  tho  Wills  Act  In  1868  he  executed ' 
a  second  will,  which  revoked  all  preTioos  wills, 
and  contained  the  following  danse :  "  All  my 
books,  pictures,  sketches,  guns,  rods,  goods  and 
chattels  in  and  about  the  rooms  I  shall  occupy 
at  the  time  of  my  decease,  I  wish  my  executors 
to  dispose  of  faithfully  and  conscientiously  ac- 
cording to  the  written  directions  left  by  me, 
and  affixed  to  this  my  will,  tmsting,  as  I  un- 
hesitatingly do,  in  their  honour  and  integrity." 
Nothing  was  affixed  to  the  will,  which  remained 
in  the  possession  of  Mr.  Weedon,  the  solicitor 
who  prepared  it,  and  the  only  paper  of  written 
directions  forthcoming  was  that  which  the  tes- 
tator intended  to  form  part  of  the  will  of 
1866: — HM,  that  it  was  not  incorporated  by 
the  reference  in  the  will  of  1868,  and  that  as  an 
executed  testamentary  paper  it  was  revoked  by 
such  will.    In  the  gooda  of  Gill,  6 

Wnx  (continued) — teti  of  mil  being  eonlingenf\ — 
A  test  for  ascertaining  whether  a  will  is  con- 
tingent is  the  question  whether  the  disposition 
of  property  is  dependant  upon  the  happening  of 
some  event  or  calamity  referred  to  in  the  will,  or 
whether  the  imminencoof  such  event  or  calamity 
is  merely  a  reason  for  making  the  will.  In  the 
former  case  the  will  is  contingent ;  in  the  latter 
it  is  not.    In  the  goodt  of  Porter^  12 

I  appointment  of  execuior :  parol  evidence  a»  to 
persons  natned] — Testator  appointed  his  "  said 
nephew,  Joseph  Grant,  executor"  of  bis  will. 
His  wife's  nephew  of  that  name  had  resided 
with  him  for  many  years,  and  managed  his 
business.  There  was  also  living  a  nephew  (a 
brother's  son)  of  the  like  name.  Both  claimra 
probate  of  the  will : — Held,  that  parol  evidence 
was  admissible  to  shew  the  relation  and  cir- 
cumstances in  which  the  respective  parties  stood 
to  the  testator,  and  the  sense  in  which  he  habi- 
tually used  the  word  "  nephew,"  when  referring 
to  his  wife's  nephew.  And  the  evidence  shew- 
ing ^hat  the  wife's  nephew  was  the  person 
meant,  probate  of  the  will  was  decreed  to  him 
accordingly.    Grant  v.  Grant,  17 


atteriation :  name  of  wUneu  wriOen  bg  «•• 

other'] — An  attesting  witness  must  himself  sub- 
scribe the  will.  It  is  not  essential  that  a  witness 
should  sign  his  own  name,  provided  it  is  clear 
that  his  subscripti<a  is  intended  as  an  act  of 
attestation.  >  In  the  goodt  of  Daggint,  24 

The  name  of  A,  an  attesting  witness  to  a  will, 
was  at  his  request  subscribed  by  B,  who  was 
himself  present  at  the  execution : — Held,  that  as 
A  had  not  subscribed,  and  B.'s  subscription 
was  not  intended  as  an  act  of  attestation,  the 
will  was  not  duly  executed.    Ibid. 

■  retidue:  ntoney  readtina  from  "tale  of 
^eett"'^ — Testator,  in  addition  to  specific  be- 
quests, gave  to  A,  the  only  legatee  named  in  the 
will,  "  also  any  money  that  may  result  irom  the 
sale  of  my  effects  after  paying  the  few  small 
debts  that  I  owe": — Held,  not  to  carry  the 
residue.    In  the  goodt  of  fflMighlin,  63 

— —  ambiguity :  error  at  to  Chritiian  name  of 
executor]  —  Testator  by  his  will  appointed 
"  Francis  Courtenay  Thorpe,  of  Hampton,  gen- 
tleman," one  of  his  executors.  The  only  per- 
son answering  the  descriptitm  was  a  youth  of 
twelve,  the  son  of  Francis  Corbet  Thorpe,  of 
Hampton,  gentleman,  who,  previous  to  the  exe- 
cution of  the  will,  had  been  asked  by  the  tes- 
tator and  consented  to  be  one  of  his  executors 
and  trustees: — Held,  that  there  was  no  am- 
biguity to  entitle  the  Court  to  enquiro  into  the 
intsntion  of  the  testator  so  as  to  ascertain 
which  of  the  two — the  father  or  son — he  meant 
to  be  executor.    In  the  goodt  of  Peel,  36 

execution :  name  of  teetaior  below  namet  of 

witnettet] — The  name  of  the  testator  was  at  the 
foot  of  the  will,  but  below  the  names  of  the 
attesting  witnesses.  Both  witnesses  were  dead, 
and  there  was  no  evidence  of  the  order  in  which 
they  and  the  testator  signed  ^e  will,  but  a  due 
execution  was  to  be  inferred  from  the  attestation 
clause.  The  Cotirt  decreed  probata  of  the  wilL 
In  the  goodt  of  Puddephatt,  84 

— —  See  Probate. 


ESBATUM. 

The  paragraph  in  the  report  of  Mgcoek  v.  Mgcoci,  page  56,  beginning,  "  Dr.  Spinii  (on  June  14) 
renewed  the  application,"  &c.,  should  muthns : — 

Dr.  Spinkt  (on  June  14)  renewed  the  application  for  an  alteration  of  tho  prayer  of  the  petition. 

Dr.  SuxU/eg,  for  the  respondent,  questioned  whether  the  Court  had  power  to  do  so,  and  referred  to 
the  31st  section  of  the  Divorce  Act. 
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PANT,  retpondenU.* 


Marine  huwranee — Gotutructive  total  loss 
—  Notice  of  Abandonment ;  Form  of — Jn- 
murable  interest — Diebtirsements. 

It  is  not  necessary  to  use  the  word  "  aban- 
don" in  a  notice  of  abandonment;  any 
equivalent  expressions  which  inform  tlu 
underwriters  thai  it  is  the  intention  of  the 
assured  to  give  up  to  them  the  property  in- 
sured on  the  ground  of  its  having  been  to- 
tally  lost  is  suffment. 

The  assured  must  not  delay  to  give  notice 
of  aiandonment,  but  sufficient  time  must  be 
allowed  to  enable  the  assured  to  exercise 
their  judgment  whether  the  eireumstances 
entitle  them  to  abandon. 

Advances  made  by  the  charterer  to  the 
master  at  the  port  of  loading  to  be  repaid  by 
dedueHons  out  of  freight,  give  the  charterer 
OM  inswrahle  interest  in  a  policy  on  dis- 
bursements. 

The  appellants  chartered  a  vessel  for  a 
voyage,  and  insured  the  cargo  against  total 
loss.  In  the  course  of  the  voyage  the  vessel 
went  aground,  became  hogged,  and  sustained 
ether  injuries,  and  surveyors  recommended 
her  to  be  strimped  with  dispatch,  and  steps 
taken  to  save  the  cargo,  but  no  attempt  was 
made  to  do  so;  and  after  several  days  the 
master,  fearing  bad  weather,  sold  the  vessel 
and  cargo  for  the  benefit  of  aU  concerned. 

*  Pramnt— Lord  Chelmsford,  Sir  J.  ColTiIe,  and 
&T  J.  Napier. 

N«w  Skbiis,  89.— Pbft.  Cook. 


The  vessel  remained  for  some  days  in  the 
same  state,  and  the  weather  proving  fine, 
the  purchasers  saved  a  large  part  of  the 
cargo : — ^Held,  that  the  appellants  were  not 
entitled  to  treat  the  cargo  as  having  been 
totally  lost. 

This  was  an  appeal  &om  a  judgment  of 
the  Becorder  of  Rangoon. 

The  STiit  in  the  Court  below  was 
brought  by  the  appellants  who  carried 
on  business  as  merchants  at  Moubnein, 
against  the  respondents,  to  recover  the 
several  sums  of  38,4^  rupees  and  1,600 
rupees,  as  a  total  loss  upon  two  policies  of 
usurance  effected  by  them  with  the  re- 
spondents, upon  the  "  cargo  "  and  "  dis- 
bursements," respectively,  of  the  ship 
Northland,  upon  a  voyage  from  Moulmein 
to  Madras. 

The  policies  were  against  total  loss 
only. 

A  cargo  of  teak  and  other  timber  was 
loaded  on  board  the  Northland  at  Moul- 
mein, and  on  the  2nd  of  June,  1867,  she 
set  sail  on  her  voyage  with  the  cai^  on 
board.  The  appellants  had  also  made 
disbursements  on  the  said  ship,  within 
the  meaning  of  the  policy  on  "  disburse- 
ments." 

The  Northland  started  on  her  said  voy- 
age fr«m  Moulmein  to  Madras,  and  pro- 
ceeded in  tow  to  a  place  called  Halnray 
Creek,  where  she  anchored  on  account  o£ 
the  state  of  the  tide.  About  half-an-hour 
afterwards  she  was  found  to  be  driving,  and 
&  second  anchor  was  let  go,  which  brought 
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her  up;  tnt,  es  the  tide  fell,  she  groimded. 
The  master  and  crew  endeavotired,  bnt 
nnsacoessftilly,  to  get  her  oflF.  On  the 
following  morning  the  vessel  was  fonnd 
to  have  sustained  considerable  damage. 
The  captain  remained  with  the  vessel  until 
the  4th  of  June,  endeavouring  to  save  her, 
when  he  returned  to  Moulmein  with  the 
passengers,  and  applied  for  assistance,  and 
for  cargo  boats  to  save  what  he  could. 
The  captain  toc^  back  with  him  snr* 
vejors,  who  surveyed  the  ship,  and 
recommended  him  to  strip  the  ship  and 
save  what  he  could,  which  he  proceeded 
to  do,  and  this  continued  until  the  10th 
of  June  ;  on  which  day  the  captain  came 
up  to  Moulmein  again,  and  on  the  11th 
of  June  had  an  interview  with  the  agent 
of  the  respondents.  The  captain  then 
ordered  a  second  survey  by  the  same 
Burveyors,  who  sent  in  a  second  report, 
which  waa  as  follows: — "We  find  the 
ship  lying  on  the  sands  near  Halfway 
Creek,  in  13  feet  low  water,  fore  and 
aft,  and  amidships  in  about  5  feet.  The 
ship  is  hogged  to  a  fearful  extent,  and 
broken  amidships,  the  water  flowing  and 
ebbing  in  and  out  and  through  her  as 
the  tide  rises  and  falls,  and  the  low  parts 
under  water  at  high  tide.  The  ship  is 
stripped  to  a  gantlmg  and  all  her  stores 
landed.  We  are  of  opinion  that  it  would 
be  impossible  to  save  the  cargo,  which 
consists  of  padouk  and  teak,  without  cut> 
ting  the  smp's  decks  and  beams,  on  ac- 
count of  the  logs  of  timber  being  so  se- 
verely jammed,  and  which  is  caused  by 
the  vessel  being  so  hogged  and  out  of 
shape." 

'  On  receiving  this  report  the  captain 
advertised  the  ship  and  cargo  for  sale, 
for  the  benefit  of  all  concerned. 

Prior  to  the  receipt  of  the  second  report 
of  the  surveyors  (on  the  10th  of  June), 
the  appellants,  by  letter,  gave  notice  to 
the  respondents'  agent,  that  the  Northland 
was  a  total  wreck,  and  that  they  claimed 
payment  on  their  policies.  Some  of  the 
cargo  was  subsequently  saved  by  reason 
of  a  succession  of  weather  unusually  fine 
for  that  season  of  the  year ;  but  the  ship 
soon  became  a  perfect  wreck,  and  she 
with  the  rest  of  the  cargo  was  lost. 

The  caae  was  heard,  and  on  the  23rd  of 
March,  1868,  when  the  Recorder  delivered 


judgment,  holding  that  there  was  not  a 
total  loss,  actual  or  constructive,  of  the 
cargo  and  disbursements,  or  either  of 
them,  within  the  terms  of  the  policies; 
and  he  dismissed  the  case  with  costs. 

From  this  judgment  the  present  appeal 
was  brought. 

Sir  B.  Palmer  and  Orantham  for  the 
appellants.— The    ship   and   cargo    were 
sold  by  the  captain  for  the  benefit  of  all 
parties.     There  was  a  total  loss  of  the 
subject  matter  insured.     The  appellants 
are  entitled  to  recover  the  amounts  insured 
under  the  respective  policies.     There  was, 
at  all  events,  a  constructive  total  loss. 
Such  constructive  total  loss  was  one  of 
the  contingencies  insured  against  1^  the 
policies.     The  letter  of  the  10th  of  June 
was  a  sufficient  notioe  of  abandonment. 
No  precise  form  is  necessary  for  a  notioe 
of  abandonment.     The  assored  must  be 
allowed  a  reasonable    time  to  consider 
whether  the  subject   matter  assured  is 
constructively  lost.     The  payments  by  the 
appellants  to  the   captain  for  disburse- 
ments were  moneys  paid  on  behalf  of  the 
captain  and  owners  of  the  ship,  and  not 
payments  made  on  account  of  cargo  or 
freight.     The  right  to  recover  them  did 
not  depend  on  whether  the  freight  could 
have  been  earned  or  n<^.    (They  referred 
to  Bead  v.  Bonham  (1),  King  v.  Walker 
(2),  Oemon  v.  Boyat  Exchange  Ituuranea 
Company   (8),   Farmworth  v.   Hyde  (4), 
Garnbridge  v.  Artderton  (5),  KidtUm  ▼. 
Empire  Mctrine  Intwranee  Company  (6), 
Amould    on    Marina   LtturoMcef    voL  2, 
p.  582.) 

TheSolioitorQeneTal{8vrJ.J).  Coleridge), 
and  Wailnn  WUliame  for  the  respondemta 
— The  judgment  of  the  Court  below  waa 
right.  The  policies  covered  total  loss  only. 
This  was  not  the  case  of  a  claim  for  a  tow 
loss ;  it  was  at  xaoai  a  claim  for  a  construc- 
tive total  loss.  The  goods  w^re  actuaUy 
in  existence,  and  it  might  have  turned  ent 
that  the  goods  could  ultimately  be  for* 
warded  to  their    destdnation.      Evaa  if 

(I)  3  B.  &  B.  147. 

(2)3  Hurl.  &  C.  209 ;  8.  c.  33  Law  J.  Bap.  (ka) 
Exch.  825. 
(3)  6  Taunt.  383. 
U)  86  Law  J.  Bep.  (M.a)  C.P.  3S. 
(6)  2  B.  &  C.  691. 
(6)  36  Law  J.  Bep.  (h.s.)  C.F.  Ifi«. 
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the  assured  were  entitled  to  treat  the 
gobject  of  insuranoe  as  a  constractiTe  total 
loss  the  notice  of  abandonment  was  not 
given  in  asfficient  time.  The  assured  mnst 
not  delay  to  give  notice  of  abandoament, 
bat  here  there  was  delay.  (They  referred 
to  SaU  T.  JansoH  (7),  Mint  v.  Flemyng 
(8),  ShipUrn  Y.  Tkomten.  (9),  Mom  t. 
Smiih  (10),  and  Partont  on  MariUrM  In- 
turonce.) 

Sir  B.  Patmtr  in  rei^y. 

Cur.  «dv.  vuU. 

The  judgment  of  their  Lordships  was 
delirered  on  the  18th  of  December,  by — 

LoBD  Chelhsfobp. — This  is  an  appeal 
from  the  judgment  of  the  Recorder  of 
Bangoon,  dismissing  the  snit  of  the  ap- 
pelluita,  brought  to  recover  the  amount 
of  two  policies  of  insnrance  effected  by 
them  with  the  respondents  upon  the 
"cargo"  and  "disbursements"  respec- 
tively of  the  ship  Northland,  upon  a 
voyage  firom  Moulmein  to  Madras. 

The  policies,  which  were  dated  1st 
Jane,  18i57,  were  against  total  loss  only. 

The  Northland,  with  a  cargo  consistinff 
partly  of  teak  and  partly  of  Padoak  and 
other  timber  (of  great  speoiOc  gravity),  set 
sail  from.  Moulmein  on  the  insured  voyage 
to  Madras,  on  the  ^d  June,  1867.  She 
proceeded  in  charge  of  a  pQot  down  the 
MonlmeLn  River,  in  tow  of  a  tug  steamer, 
and  came  to  an  anchor  about  half-past 
five  in  the  evening  of  that  day. 

In  consequence  of  the  strengtli  of  the 
tide,  the  NortKUmd  dragged  her  anchors 
and  went  aground,  about  9  o'clock.  En- 
deavonrs  were  made  during  the  night  to 
get  her  ofi^  but  without  socoess  ;  and  in 
the  morning,  the  tide  having  left  her,  she 
was  found  (m  the  language  of  the  pilot  and 
the  captaun), "  broken,"  or  "  almost  broken 
in  two."  And  the  captain  added,  "if 
there  had  been  any  means  by  which  she 
oould  then  have  been  got  into  deep  water 
she  would  most  probably  have  gone  down. ' ' 

The  captain  procured  a  survey  of  the 

(7)  i  B.  &  B.  «eO;  a.e.  24  Ls\r  J.  B«p.  {m.8.) 
08.97. 

(«)  1  B.  &  Ad.  45;  re  8  Law  J.  Be*.  KJi. 
SM. 

(9)  «  Ad.  &  E.  Sl« ;  c.«.  8  Iaw  J.  K<m.  (m.s.) 
aB.7». 

(10)  9  Com.  B.  Bep.  94 ;  a.c.  19  Law  J.  Bep. 
(»*.)  CP.  226. 


slap,  ftnd  on  the  6th  June,  three  survintm 
reported  that  €a/bj  found  her  lying  (tshorft 
on  the  san^  perfectly  npiight,  but  hogged 
to  the  extent  of  fcmr  feet ;  ftnd,  after  de> 
scribing  particularly  other  injuries  which 
she  had  sustained,  tbey  conislnded  their 
report  in  these  terms :  "  In  consequence 
of  the  vassel  being  loaded  with  a  ctovo  o^ 
Padouk  and  teak  timber,  we  would  re- 
commend  that  she  be  stripped  tmd  dis- 
mantled with  all  despsAoh,  and  steps  takett 
to  save  as  much  of'^the  cargo  and  storeli 
as  possible  for  the  benefit  of  aU  con* 
oerned."  The  uuderwritOTs  had  a  survrf" 
made  ou  their  bdialf  by  a  Mr.  Peche,  upon 
whose  evidence  in  outer  respects  their 
Lordships  are  not  disposed  to  lay  any 
stress,  but  upon  this  occasion  he  substaa* 
tially  agreed  with  the  other  surveyors, 
and  reported  as  follows  :  "  Her  hull  is  so 
seriously  injured  that  I  recommend  prompt 
and  decisive  steps  be  ti^n  to  dismantie 
and  discharge  for  the  beneCt  of  all  in- 
terested." 

The  oaptain,  in  accordance  with  the  te- 
eommendation  of  the  surveyors,  proceeded 
to  dismantle  the  vessel,  and  "  sent  dovn 
spars  and  sails,  and  everything  above 
Water,  which  they  could  move."  This  work 
of  dismantling  continued  until  the  10th  of 
June,  tl»e  day  on  which  a  notice  of  aban- 
donment was  given,  but  nothing  was  done 
or  attempted  towards  discharging  the 
cargo,  wluch,  according  to  the  evidence 
d  Mr.  Dodd,  one  of  the  surveyors,  by 
employing  extra  hands,  might  have  gone 
on  simultaneously  with  the  work  of  diB> 
mantUng  the  vessel.  The  grounds  upon 
which  uw  captain  thought  it  would  be 
useless  to  attempt  to  get  out  the  cargo 
were  stated  by  him  to  be  that,  "  at  the 
time  the  vessel  was  aground,  the  weather 
was  nasty  and  squally  up  to  the  10th  or 
11th  of  June;  that  at  that  time  of  the 
year  b«d  and  heavy  weather  is  to  be  ex- 
pected; that  he  didn't  think  he  could 
have  got  out  a  single  log  of  the  cargo 
without  destroying  the  ship  by  cuttiag 
her  open ;  that  if  the  ports  (meauag  (he 
openings  through  which  the  timber  WM 
shipped^  and  under  ordinary  ciitnun- 
stances  would  have  been  taken  out  of  the 
vessel)  had  been  opened,  she  would  have 
filled  with  eand ;  aud  that  if  he  had  itt. 
tempted  to  gtt  itt  the  i»rgo  by  cuttiaf 
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the  ship,  with  the  weather  each  as  it  was 
at  the  time,  he  didn't  think  he  should  have 
saved  anj  of  the  ship  or  cargo."  There 
is  some  contradictory  evidence  as  to  the 
state  of  the  weather  between  the  6th  and 
the  10th  or  11th  of  Jane.  The  pilot, 
without  specifying  the  exact  time  to  which 
he  was  speaking,  said,  "  The  weather  was 
veiy  dirty,  blowing  hard  with  r^in.  There 
was  a  heavy  sea  on  at  high  wnttT.  At 
low  water  it  was  smx>th  enough."  The 
notarial  protest  male  by  the  captain, 
however,  does  not  state  that  there  was 
any  stormy  weather  between  the  time 
of  the  vessel  grounding  and  the  10th  or 
11th  of  June.  His  description  of  the 
weather  on  each  day  is: — "Thursday, 
6th  June,  commenced  with  light  cloudy 
weather  and  variable  winds."  He  gives 
no  account  of  the  state  of  the  weather  on 
the  7tii  Jane.  On  the  8th  Jane  he  de- 
scribes it  as  "  sqnaUy  weather  and  rain." 
Bat  on  Sunday,  the  9th  June,  this  is  his 
description :  "  Throaghout  these  twenty- 
four  hours  fine  clear  weather  and  mode- 
rate breeze  from  S.W."  On  Monday,  the 
10th  June,  he  states  it  to  have  been  "  fine 
all  day,  clear  weather,  and  very  hot." 
And  on  Tuesday,  the  11th  of  June,  that 
the  "  first  and  middle  part  was  fine  clear 
weather  and  very  hot,  with  fine  S.W. 
breeze."  This  protest  of  the  captain  tends 
strongly  to  confirm  the  evidence  of  the 
witness  Bodeker,  who  is  the  agent  of  the 
respondent,  and  who  swore  that  "  there 
had  been  nnusually  fine  weather  for  some 
time  before  the  second  survey." 

With  respect  to  the  reason  given  by  the 
captain  for  not  making  any  effort  to  save 
the  cargo — ^that  none  of  it  could  be  got  out 
without  cutting  the  ship  open,  tms  was 
not  the  opinion  of  the  surveyors  at  the 
time  of  the  first  survey,  but  on  the  con- 
trary, they  recommend  "  steps  to  be  taken 
to  save  as  much  of  the  cargo  as  possible." 
And  at  the  trial,  Mr.  Dodd,  the  Gh>vem- 
ment  Surveyor,  said,  "  On  the  second  oc» 
casion  on  which  I  visited  the  ship  I  did 
not  think  it  was  possible  to  s  ive  the  cargo 
without  cutting  the  ship."  And,  "  When 
I  saw  the  Northland  first  1  think  she 
oould  have  partly  discharged  her  cargo 
and  come  up  to  Moubnein."  Another  of 
the  surveyors,  Mr.  Carrufiers,  said,  "  It 
vas  on  the  second  snrv^  that  I  came  to 


the  conclusion  that  the  cargo  conld  not  be 
got  out  except  by  catting  the  ship's 
decks." 

Before  this  second  survey  was  made, 
and  while  it  was  the  opinion  of  the  sur- 
veyors that  steps  ought  to  be  taken  to 
save  the  cargo,  the  assured,  the  appellants, 
on  the  10th  June,  1867,  wrote  to  the  un- 
derwriters in  these  terms :  "  With  regard 
to  the  Northland,  we  reg^ret  to  say  that 
she  is  a  total  wreck,  and  we  have  hereby 
to  give  you  notice  that  we  shall  claim 
payment  of  the  policies  we  hold  against 
her  cargo  and  disbursements." 

On  the  following  day,  the  11th  June, 
another  survey  took  place  by  the  same 
three  surveyors  who  had  made  the  former 
one,  and  they  reported  as  follows :  "  The 
ship  is  hogged  to  a  fearful  extent,  and 
broken  amidship,  the  water  flowing  and 
ebbing  in  and  out  and  through  her  as  the 
tide  rises  and  fells,  and  the  bow  ports 
under  water  at  high  tide.  We  are  of 
opinion  it  would  be  impossible  to  save  the 
cargo,  which  consists  of  Padouk  and  teak, 
witiaout  cutting  the  ship's  decks  and 
beams,  on  account  of  the  logs  of  timber 
being  so  severely  jammed,  which  is  caused 
by  the  vessel  being  so  fearfully  hogged 
and  out  of  shape." 

After  this  second  survey  the  captain,  on 
the  14th  June,  advertised  for  sale  hr 
public  auction  the  wreck  of  the  British 
ship  Northland,  together  with  her  cargo 
of  timber,  in  one  lot,  and  on  the  following 
day  the  ship  and  cargo  were  sold  for  the 
sum  of  13,000  rupees.  The  purchasers 
immediately  aft«r  the  sale  proceeded  to 
discharge  the  timber,  and  succeeded  in 
obtaining  all  of  it  except  sixty  logs.  There 
were  two  timber  ports  at  the  side  and  one 
on  the  deck.  These  were  opened,  and  the 
timber  was  got  up  through  the  hatchway 
and  out  of  the  ports,  but  the  greater  part  was 
lifted  through  the  hatchway.  The  person 
employed  by  the  purchasers  to  discharge 
the  cargo  stated  in  his  evidence  that  t£e 
vessel  remained  in  the  same  position  all 
the  time  they  were  discharging,  and  that 
they  found  no  difficulty  whatever  in  get- 
ting it  out.  They  worked  for  thirty-five 
days  nninterruptedly,  but  on  the  toirty- 
sixth  day  there  was  a  strong  wind,  ani 
the  vessel  beoamo  a  wreck,  and  thereupon 
they  ceased  working  and  left  her.     Under 
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ordinary  circnmstances  ihe  cargo  conld 
have  been  discharged  in  twenty-one  days. 
Upon  this  evidence  the  Becoraer  was  of 
opinion  tioA  there  was  no  total  loss,  actnal 
or  constructive,  within  the  terms  of  either 
of  the  two  policies,  and  that  even  if  the 
assured  had  a  right  to  abandon,  there  was 
no  sufficient  notice  of  abandonment. 

Upon  the  arg^ument  before  their  Lord* 
ships,  the  Solicitor  Creneral,  for  the  re- 
spondents, very  properly  admitted  that 
the  notice  of  abandonment  was  in  its 
terms  sufficient.  The  case  upon  which 
the  Recorder  founded  his  judgment  of  the 
insufficiency  of  the  notice  was  a  mm  priiu 
case  of  Farmeter  ▼.  Todhimter  (H),  in 
which  there  having  been  a  verbal  notice 
that  the  ship  insured  had  been  captured, 
recaptured,  and  carried  into  Crrenada,  and 
that  the  underwriters  were  required  to 
settle  as  for  a  total  loss,  and  to  give  direc- 
tions  as  to  the  disposition  of  the  ship  and 
c;argo,  Lord  Ellenborough  said  "  the 
abemdonment  must  be  express  and  direct, 
and  I  think  the  word  'abandon'  should 
be  used  to  render  it  effectual."  But 
whatever  strictness  of  construction  may 
have  been  applied  to  notices  of  abandon- 
ment in  former  times,  it  never  could 
have  been  absolutely  necessaiy  to  use 
the  technical  word  "  abandon;"  any 
equivalent  expressions  which  informed 
the  underwriters  that  it  was  the  intention 
of  the  assured  to  give  up  to  them  the 
property  insured  upon  the  ground  of  its 
having  been  totally  lost,  most  always 
have  been  sufficient.  There  can  be  no 
doubt  that  the  letter  of  the  10th  of  June 
from  the  assured  to  the  underwriters 
was  a  sufficient  intimation  of  the  inten- 
tion of  the  assured  to  divest  themselves 
of  the  property  in  the  NortMand,  and  to 
vest  it  in  the  underwriters,  subject,  of 
course,  to  the  question  of  their  right  to 
abandon,  upon  the  ground  of  either  an 
actual  or  a  constructive  total  loss. 

The  respondents  confined  their  answer 
to  the  appellants'  case  to  the  denial  of 
there  having  been  a  total  loss  of  the  cargo, 
and  to  the  objection  that,  if  there  were  a 
total  loss,  the  notice  of  abandonment  was 
not  given  within  a  reasonable  time. 

What  is  a  reasonable  time  in  a  case  of 

(11)  1  Camp.  541. 


this  description  must  depend  upon  \Am 
particular  circumstances  of  each  case.  On 
the  one  hand,  the  assured  is  not  to  delay 
his  notice  when  a  total  loss  occurs,  in 
order  to  take  his  chance  of  doing  better 
for  himself  by  keeping  the  subject  msured, 
and  then  when  he  finds  it  will  be  more  to 
hia  advantage  to  do  so,  throwing  the 
burthen  upon  the  underwriters,  while,  on 
the  other,  the  underwriters  cannot  com- 
plain of  a  suspense  of  judgment  fairly 
exercised  on  the  part  of  the  assured,  to 
enable  him  to  determine  whether  the 
circumstances  are  such  as  entitle  him  to 
abandon. 

In  the  present  case,  assuming  the  loss 
to  be  a  total  one,  there  appears  to  have 
been  no  unreasonable  delay  in  giving  the 
notice  of  abandonment.  At  the  time  of 
the  first  survey  on  the  6th  of  June,  there 
was  no  reason  for  supposing  that  the 
timber  would  be  totally  lost.  The  sur- 
veyors at  this  time  recommended  steps 
to  be  taken  which  they  must  have  sup- 
posed would  have  been  effectual  to  save 
some,  at  least,  of  the  cargo.  But  at  the 
time  when  the  notice  was  given  (as  suffi- 
ciently appears  by  the  surveyors'  report 
of  the  following  day),  things  had  assumed 
a  much  more  serious  appearance,  so  as  to 
justify  the  apprehension  that  the  caiyo 
would  be  entirely  lost.  Whether  the 
vessel  was  brought  into  the  condition 
described  in  the  second  survey,  suddenly, 
or  gradually  between  the  6th  and  the  10th 
of  June  is  not  in  evidence,  but  in  either  case 
their  Lordships  think  that  there  was  no 
unreasonable  delay  in  giving  the  notice  of 
abandonment,  and  that  supposing  there 
was  a  total  loss  of  the  subject  insured  it 
would  entitle  the  appeUants  to  recover  the 
amount  of  the  pohcies. 

We  arrive  then  at  the  question  whether 
there  was  a  total  loss  under  the  policies  ? 
And  here  we  must  distinguish  between 
the  policy  on  the  timber,  and  that  upon 
the  disbursements,  as  different  considera- 
tions are  applicable  to  them.  Taking  first 
the  policy  on  the  timber,  does  the  evidence 
shew  that  the  assured,  were  entitled  to 
treat  the  case  as  one  of  total  loss  ?  It 
cannot  be  contended  that  at  the  time  of 
the  first  survey  the  timber,  or  at  all 
events  some  part  of  it,  could  not  have 
been  saved ;  and  if  part  might  have  been 
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saved  tb«  loss,  of  conrse,  could  be  only 
partiaL  The  sorreyore  were  aU  of  opinion 
that  endeavonre  uiould  be  made  to  get 
the  timber  ont  of  the  ship,  tuid  at  the  first 
snrirey  they  did  not  think  it  would  have 
been  necessary  to  cnt  the  decks  to  effect 
this  object.  It  was  the  duty  of  the  as- 
sured,  or  of  the  captain  of  the  Northland 
(to  whom  everything  iq>pear8  to  have 
been  left),  to  tc^e  some  steps  in  -accord- 
ance with  the  recommendaticm  of  the 
surveyors  to  try  and  save  the  cargo.  But 
towards  this  c^ject  the  captain  litertdly 
did  nothing.  As  fax  as  dismantling  the 
ship  went  he  acted  upon  the  rep<^  of  the 
surveyors,  and  continued  this  particular 
work  down  to  the  10th  of  June,  but  ac- 
cording to  Mr.  Dodd  this  need  not  have 
interfered  with  the  discharge  of  the  cargo, 
for  although  the  crew  could  not  have  as- 
sisted  in  ihat  service,  "by  eanploying 
extra  hajids  both  operations  might  have 
been  conducted  togttlwr." 

The  excuse  offered  by  the  captain  for 
not  attempting  to  get  out  the  timber  is 
that  not  only  at  that  time  of  the  year 
"  bad  and  heavy  weather  "  might  be  ex- 
pected, but  that  the  weather  was  actually 
•'  nasty  and  squally,"  by  which  he  musit 
be  understood  to  mean  that  it  was  of  such 
a  character  as  to  render  it  impracticable  to 
make  even  an  attempt  to  get  at  the  tim- 
ber. But  his  evidence  as  to  the  state  of 
the  weather  from  the  6th  to  the  11th  of 
June,  both  inclusive,  is  positively  contra- 
dicted hv  his  own  notarial  protest,  to 
which  reference  has  been  already  made. 

It  is  impossible,  therefore,  to  beheve  that 
the  state  of  the  weather  prevented  even 
the  smallest  attempt  to  save  any  portion 
of  the  timber,  the  weather  having  been, 
on  the  contrary,  peculiarly  &vourable,  for 
that  season  of  the  year,  for  at  least  making 
the  experiment. 

At  the  time  of  the  second  survey  things 
had  materially  altered  for  the  worse,  and 
&om  what  the  surveyors  call  "  ^e  fearful 
extent"  to  which  the  vessel  was  hogged, 
the  timber  had  become  "  so  severely  jam- 
med," that,  in  thejr  opinion,  it  was  impos- 
sible to  save  it  without  cutting  the  decks. 
Now,  assume  for  the  moment  that  the 
cargo  was  in  such  a  condition  at  this  time 
that  it  might  be  regarded  as  totally  lost,  if 
previously  a  portion  of  it,  at  least,  might 


have  been  saved  by  the  exertions  of  the 
detain  acting  for  the  assured,  and  he 
chose  not  to  make  the  slightest  attempt  to 
save  it,  how  can  tiie  assured  recover  uom 
the  underwriters  a  loss  which  was  made 
total  by  their  own  neeligenoe  ? 

This,  in  itself,  would  be  an  answer  te 
the  claun  <^  a  total  loss  upon  tite  policy  of 
the  timbnr.  Bat  it  is  veiy  doubtfol  whe- 
ther, at  the  time  of  the  second  survey, 
thes<e  really  was  a  total  loss.  It  is  true 
that  it  wan  the  opinion  (tf  the  surveyCHV 
that  the  cargo  oould  not  be  saved  without 
cutting  the  ship's  decks  and  beams,  and 
the  captain  said,  "  If  they  had  attempted 
to  get  at  the  cargo  by  cutting  the  ship, 
with  the  weather  they  had  at  the  time,  he 
didn't  think  th^  would  have  saved  any  of 
the  ship  or  cargo."  The  captain  here  again 
makes  the  state  of  t^  weather  an  obstiujle 
to  doingwhat  was  necessary  for  saving  the 
cargo,  but  it  has  been  cletirly  shewn  that 
this  excuse  ctmaot  avail  him. 

If  there  was  nothing  in  the  state  of  the 
weather  to  prevent  the  operation  of  cutting 
open  the  decks,  what  reason  was  there  for 
not  retorting  to  it  P  When  a  ship  and 
cargo  are  in  peril  of  being  lost,  the  captain 
k  called  upon  to  act  for  the  benefit  ^  all 
concerned,  and  he  is  not  at  lib^y  to  pre- 
fer the  interests  of  one  of  the  ptuties  to 
another.  In  this  case,  his  tenderness  to 
the  ship  might  have  arisen  iroTo.  his  being 
a  part-owner  uninsured,  but,  at  all  events, 
there  was  no  reason  why  she  should  have 
been  spared  if  her  sacrifice  were  necessary 
to  the  safety  of  her  cargo.  She  was  a 
hopeless  wreck,  and  was  sold  at  the  auction 
in  that  character  and  by  that  description. 

Can  it  be  said  that  the  captain  was  doing 
his  duty,  either  to  the  owners  of  the  cai^o 
or  to  the  underwriters,  by  not  opening 
this  wreck  in  order  to  obtam  access  to  the 
cargo,  by  the  only  mode  in  which  it  was 
supposed  at  this  time  that  it  could  be 
saved  ?  But  even  at  the  period  of  the 
second  survey,  if  any  effort  had  been  made 
by  the  cMtaan  to  get  at  the  cargo,  some 
portion  of  it  might  have  been  sai^  with- 
out cutting  c^>ea  the  decks.  He  states, 
indeed,  in  his  evidence,  that  "he  didn't 
think  he  could  have  got  ont  a  single  log  of 
the  cargo  without  destrojring  the  ship,  and 
that  if  the  timber  ports  had  been  opened 
she  would  hav«  filled  with  sand."     But, 
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after  the  anctioa,  the  parcliaser,  according 
to  the  evidence  of  the  p«rson  employed  by 
him,  discharged  almost  the  whole  of  the 
cargo  through  the  hatchways  asd  out  of 
the  porta,  withoat  apparaitly  ezpetrieiiciiig 
any  eztraordinaxy  mfBonlfy,  except  that  a 
longer  time  was  ocoiqtied  is  naloading  the 
timber  than  would  have  been  required 
under  ordinary  oircnmstaaoeB.    Whether 
the  timber  was  taken  out  of  the  hatchways 
without  cutting  open  the  decks  is  not 
Bta^ted.     It  is  saad  that  daring  iha  thirty> 
six  days  employed  on  the  work  the  weather 
was   anasoally  fine,  but  this   has  been 
abondantly  shewn  to  have  also  been  the 
case  between  the  first  and  second  surveys. 
Their  Lordships  are   of  opinion  that 
there  was  no  time  between  the  grounding 
of  the  Northland  and  the  sale  hj  auction, 
at  which  the  assured  were  entitled  to  treat 
tJie  cargo  as  having  been  totally  lost. 
They  have  already  adverted  to  the  absence 
of  even  the  smaUeat  attempt  on  the  part 
of  ths  o^taki,  after  the  first  survey,  to 
■ave  the  cai^,  and  to  the  exlareme  pro- 
bability tikat,  with  the  fitronrable  weather 
'which  occurred  afterwards,   and  before 
tite  ship  was  hogged  to  such  an  extent 
as   that  tho  timber   became    "severely 
jammed,"    a  considerable  portion  of  it 
would  have  been  obtained.     This  omis- 
Bon  of  the  casptain.  to  take  any  steps  to- 
wards saving  'die  cargo,  at  a  time  when  it 
was  probable  that  his  endeavours  would 
be  suooeflsftil,  in  their  Lordships'  judg. 
ment,  preclndes  the  assured  dt>m  claim- 
ing for  a  total  loss  of  the  cargo,  into  what- 
evor  condition  it  might  have  been  brought 
afterwards.     But  even  at  the  time  of  the 
second  survey,  as  the  NortkUmd  had  then 
become  a  perfect  wreck,  there  was  no  rea- 
son for  sparing  her ;   and  if  the  timber 
could  not  be  got  out  'without  cutting  up 
the  decks,  their  Lordships  think  that  the 
captain,  who  is  bound  where  there  is  dan- 
ger of  loss  of  ship  and  carg^  to  act  for 
tiie  ben^t  of  all  concerned,  ought  to  have 
toeated  the  ship  as  utterly  lost,  and  to  have 
regarded  only  the  inter^ts  of  the  owners 
of  the  cargo  and  of  the  underwriters. 

As  &r,  titterefbtre,  as  the  judgment  of  the 
Becordor  applies  to  the  policy  upon  the 
eargOt  their  Lordships  are  of  opinion  that 
he  came  to  a  right  conclusion  that  the 
■amred  were  not  entitled  to  recover. 


With  respect  to  this  poHey  on  disburse- 
ments, their  Lordships  cannot  agree  'with 
the  Recorder's  judgment.  The  disburse- 
ments were  ad'vanoes  made  by  the  char- 
terer to'  the  captain  of  the  Northland,  to 
be  paid  out  of  freight  which  would  not  bo 
earned  except  by  the  arrival  of  the  vessel  at 
Madras.  There  can  be  no  doubt,  upon  the 
authority  of  the  case  of  Droege  v.  Stuart 
(12),  decided  by  the  Judicial  Committee 
on  the  15th  of  July  last,  that  the  sums 
borrowed  by  the  captain  from  the  char- 
terer at  the  port  of  loading,  to  be  repaid  by 
deductions  from  the  freight,  must  be  con- 
sidered as  advances  of  freight,  and  that 
the  charterer  had  therefore  an  insurable 
interest.  The  possibility  of  freight  being 
earned  by  the  Northland  was,  of  course,  at 
an  end  when  she  was  reduced  'to  a  wreck, 
and  the  case  became  one  of  total  loss.  It 
was  argued  on  the  part  of  the  respondents, 
that  the  captain  might  have  hired  another 
vessel  and  forwarded  the  timber  to  its  des- 
tination, and  so  have  earned  freight  out  of 
which  'the  disbursements  might  have  been 
paid.  Bat  even  supposing  that  the  ad- 
-vances  made  upon  the  original  freight 
would  attach  upon  the  freight  thus  ac- 
quired, the  captain  is  not  nnider  an  abso- 
lute obligation  to  trans-ship  a  cargo  when  a 
ship  is  disabled  from  pursuing  the  voyage 
insured,  but  may  exercise  his  discretion 
upon  the  subject.  And  while  the  ship  was 
'unquestionably  a  wreck,  and  utterly  inca- 
pable of  conveying  the  goods  to  their  des- 
tination, and  so  earning  freight,  the  assured 
gave  notice  of  abandonment  to  the  under- 
■writers  (which  their  Lordships  have  de- 
termined to  be  a  good  notice),  and  at  this 
time  'there  is  no  doubt  there  was  a  total 
loss  of  the  disbursements  which  were  to 
be  paid  out  of  freight. 

Their  Lordships,  therefore,  -will  recom- 
mend to  her  Majesty  that  the  judgment 
appealed  from  be  varied  so  far  as  relates 
to  the  policy  on  disbursements,  and  that 
it  be  declared  that  the  appellants  are  enti- 
tled to  recover  on  that  policy,  with  so 
much  costs  of  suit,  as,  according  to  the 
course  of  the  Court  below,  he  would  have 
been  entitled  to  if  the  judgmoit  had  been 
given  for  him  on  that  policy,  and  that  in 
respect  of  the  other  policy,  the  judgment 

(12)  38  Law  J.  Eep.  (n.s.)  P,C.  71. 
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be  afi&rmed ;  and  that  the  cause  be  re- 
mitted to  the  Court  below,  in  order  that  a 
final  decree  be  made  in  accordance  with 
the  above  declarations.  Their  Lordships 
think  there  should  be  no  costs  of  the  ap- 
peal on  either  side. 

Attorneys — J.  M.  Uphill  for  appellants  ;  Uptons, 
Johnson  &  Upton,  for  lespondents. 


1869.      / 
Dec.  11,18.S 


DIRK     GTSBEBT     TAN     BBEDA, 

appellawt;  johan  conkad 
SILBBKBAUEB,  respondent.* 

Cape  of  Chad  Hope  —  Ordinances  of 
CtMTt  of  Policy ;  Effect  of — Hjpman-TMch 
Law. 

By  the  Bonum-Dutch  law,  ordinances  of 
the  Oovemor  and  the  Court  of  Policy  at  the 
Cape  of  Oood  Hope  form  part  of  the  lex 
scripta  of  the  colony. 

A  landowner  in  the  colony  petitioned  the 
Oovemor  and  Court  of  Policy  to  be  relieved 
from  certain  ordmances  made  in  respect  to 
the  right  to  the  flow  of  certain  water  from 
his  land  into  and  upon  the  Umd  of  certain 
adjoining  landowners,  but  "  offered  "  to  per- 
mit the  flow  of  the  water,  svhjeet  to  certain 
restrictions.  By  an  ordinance  of  the  Oover- 
nor  and  Cowrt  of  Policy,  it  was  resolved  to 
release  the  landoumer  from  the  former  ordin' 
ances,  amd  to  accept  the  "  offer  "  contained 
in  his  petition : — Held  that,  inasmuch  as 
the  legislature  could  only  modify  an  existing 
law  by  passing  a  new  law,  such  ordinance, 
though  informal,  had  the  force  of  law. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Conrt  of  the  colony  of  the 
Cape  of  Gbod  Hope. 

The  action  was  brought  in  the  Supreme 
Court  by  the  respondent,  the  proprietor  of 
a  mill  known  as  the  Government  Gort 
Molen,  in  Table  Valley,  against  the  appel- 
lant, the  owner  of  a  landed  estate  odled 
Oranjezicht,  in  Table  Valley,  and  against 
the  Commissioners  of  the  municipality  of 
Cape  Town. 

The  declaration  alleged  that  in  October, 
1805,  the  Ch>vemor  and  the  CouncU  of 

*  Present,  Lord  Chelmaford,  Sir  J.  Colvilr,  and 
Sir  J.  Napiw. 


Policy  of  the  colony  sold  to  one  Johannes 
Jacobus  Smuts,  in  freehold,  a  mill  in  Tbble 
Valley,  known  as  the  Government  Mill, 
with  certain  land  annexed  thereto,  as  by 
the  deed  of  grant  of  the  said  mill  would 
appear.  That  at  the  time  of  the  sale  and 
for  a  long  time  before,  the  mill  was  snp- 
pUed  with,  and  of  right  entitled  to,  a  cer- 
tain supply  of  water.  That  the  mill  was 
so  supplied  by  means  of  certain  streams  of 
water  which  formed  a  jtmction  above  the 
mill,  and  then  ran  down  a  ravine,  and  turned 
the  mill-wheel.  That  among  the  streams 
forming  the  aforesaid  junction  were  the 
Platteklip  stream,  the  Lemmetges  stream, 
the  Verlatenbosch  stream,  and  the  stream 
flowing  from  the  Vineyard  spring.  That 
the  point  of  junction  was  in  the  ravine 
forming  the  oeA  of  the  Platteklip  stream. 
That  some  of  the  aforesaid  streams  took 
their  rise  from  certain  springs  on  certain 
lands  the  property  of  the  ddendant  Van 
Breda,  and  which  had  been  for  a  length 
of  time  the  property  of  his  progenitors, 
and  others  of  tiie  streams,  though  not 
rising  on  such  lands,  flowed  over  them. 
That  W  law  arising  from  divers  regula- 
tions of  the  Governor  and  Court  of  PoHcy 
of  the  colony,  bearing  date,  as  in  the  de- 
claration mentioned,  the  owners  for  the 
time  being  of  the  lands  of  the  defendant 
Van  Breda,  were  bound,  after  making  a 
certain  prescribed  nse  of  the  water  rising 
in  or  out  of  the  said  lands,  or  flowing 
over  them,  to  aUow  ihe  remainder,  being 
a  principal  portion  thereof  to  run  down 
to  the  Government  Mill  aforesaid,  and 
after  turning  or  contributing  to  turn  the 
wheel  thereof,  to  serve  other  purposes  not 
neoessaiy  to  be  mentioned.  That,  inde- 
pendently of  the  Government  regulations, 
a  right  of  servitude  existed,  whereby  the 
Gtovemmont  mill  aforesaid,  either  solely 
and  with  other  tenements,  was  entitled  to 
receive  the  surplus  waters  arising  in  the 
lands  of  the  said  defendant,  or  flowing 
through  the  same.  That  with  reference 
to  the  Vineyard  spring,  by  a  judgment  of 
the  Court,  on  the  1st  day  of  February, 
1859,  made  in  a  suit  in  which  the  firm  of 
Prince,  Collison  A  Co.,  the  then  proprie- 
tors of  the  said  mill,  were  plaintifis,  and 
the  present  defendants  were  defendants,  it 
was  ordered  and  decreed  that  the  said 
plaintifis  were    entitled    to  receive   and 
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should  receive  a  supply  of  80,000  gallons 
of  water  per  diem  throughout  all  tiie  pe- 
riods of  the  year,  to  be  conveyed  &om  the 
main  reservoir  on  the  place  Oiranjezicht  to 
the  Platteklip  ravine,  -whence  the  water 
might  flow  down  to  the  mill  of  the  plain- 
tiff, as  by  reference  to  the  said  judgment 
would  appear.  That  on  the  30th  day  of 
April,  1865,  the  plaintiff  became  the  owner 
by  purchase  of  the  said  mill,  with  all  the 
right,  title,  and  interest  which  were  of  the 
said  Johannes  Jacobus  Smuts,  and  the  said 
mill  was  duly  transferred  to  the  plaintiff 
on  the  Ist  day  of  June  in  the  same  year. 
That  the  defendant  Van  Breda  having 
entered  into  some  agreement  with  the 
other  defendants,  the  defendants  had,  at 
various  times,  between  the  1st  May,  1865, 
and  11th  November,  1865,  in  violation 
of  the  regulations  aforesaid,  and  the 
rights  of  tbe  plaintiff  arising  from  pre- 
acription,  turned  away  from  the  ravine  a 
large  portion  of  the  water  which  had  run 
from  the  springs  aforesaid  to  the  mill,  and 
in  particular  the  plaintiff  alleged  that  the 
water  from  the  Lemmetjez  spring,  with 
the  Velatenbosch  stream,  had  been  alto- 
gether diverted  from  the  mill.  That  the 
defendants  had  not,  since  the  1st  of  May, 
allowed  a  supply  of  30,000  gallons  of 
water  to  flow  from  the  main  reservoir 
on  Orangezicht  to  the  mill  of  the  plain- 
tiff. That  by  reason  of  such  diversion 
of  the  water  the  plaintiff  had  sustained 
damage  to  the  amount  of  500Z.  That 
even  if  defendant  Van  Breda  was  entitled 
to  use  for  his  own  lands  so  much  water 
as  the  irrigation  might  reqoire,  yet  he 
was  not  entitled  to  sell  or  give  away, 
for  purposes  unconnected  with  the  irriga- 
tion or  other  benefit  to  his  own  land,  any 
of  the  waters  aforesaid,  to  which  or  to  so 
much  of  which  as  the  defendant.  Van 
Breda,  did  not  require,  the  plaintiff  in 
virtue  of  his  miU  was  entitled ;  and  the 
plaintiff  prayed  that  the  defendant  might 
be  condemned  in  the  said  sum  of  5C^{., 
and  also  interdicted  from  diverting  the 
aforesaid  streams  in  the  manner  in  which 
they  had  been  diverted,  or  any  other 
manner,  and  that  they  might  be  con- 
demned  to  restore  the  streams  to  the 
channels  through  which  they  were  accus- 
tomed to  flow  before  the  diversions  com- 
plained of. 
Jftw  Seqim,  39.--  Pair.  Cava. 


On  the  5th  day  of  February,  1866,  the 
defendants  filed  their  plea,  taking  issue 
generally  on  the  allegations  contained  in 
the  declaration. 

At  the  trial,  before  the  Supreme  Conrt, 
it  was  proved  that  the  plaintiff  was  in 
possession  of  the  mill,  situated  in  Table 
Valley,  known  as  the  Gk>vemment  Oort 
Molen.  That  this  mill  is  on  the  Platte- 
klip stream,  and  is  worked  by  the  water 
which  comes  to  it  down  that  stream. 
That  the  said  mill  was  originally  built  by 
the  Government  of  the  colony.  That  the 
appellant  was  the  proprietor  of  an  estate 
caUed  Oranjezicht,  situated  higher  up 
Table  Valley  than  the  mill  of  the  plain- 
tiff, extendinig  np  to  the  slopes  of  Table 
Mountain.  That  the  estate  of  Oranjezicht 
oomprises  lands  granted  in  freehold  at 
different  dates  to  the  ancestors  of  the 
appellant  by  the  Governor  and  Council  of 
the  Cape  of  Good  Hope,  viz.,  in  December 
1st,  1709,  December  11th,  1744,  January 
12th,  1751,  and  August  22nd,  1769.  That 
the  grant  of  August,  1769,  was  made  to 
Michael  Van  Breda,  an  ancestor  of  the 
appellant,  and  contains  no  reservation  of 
any  water  rights.  That  rising  within  and 
flowing  through  the  lands  contained  in  the 
g^rant  of  August,  1769,  is  a  stream  of  water 
known  as  the  Lemmetges  stream.  That  a 
transverse  cut  through  the  lands  of  the 
appellant,  connects  the  bed  of  the  Lem- 
metges stream  with  the  ravine  or  bed  of  the 
Plattekhp  stream,  above  the  miU  of  the 
plaintiff.  That  in  winter  the  Lemmetges 
stream,  if  not  intercepted  for  purposes 
of  irrigation  or  otherwise  on  appellant's 
lands,  is  able  to  reach  the  Platteklip 
through  this  cross  cut.  That  in  summer 
for  a  short  time  after  heavy  rains,  which 
are  rare  at  that  season,  the  Lemmetges 
stream  is  of  sufiScient  volume  to  reach 
the  Platteklip.  But  in  some  summers, 
even  when  unimpeded,  it  is  not  strong 
enough  to  reach  the  cross  cut.  That 
another  stream,  called  the  Vineyard  spring, 
rises  on  the  land  forming  part  of  Oran- 
jezicht, and  also  &lls  into  the  Platteklip 
stream. 

Various  regfulations  were  from  time  to 
time  made  by  the  Government  for  the 
time  being  of  the  colony,  in  respect  of  the 
use  of  the  water  of  the  Platteklip,  and  of 
certain  of  the  streams  flowing  thereinto. 
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By  a  resolntion  of  the  Governor  and 
Council,  dated  March  Ist,  1774,  it  was 
resolved  and  decreed  that  the  water  is- 
Baing  from  Table  Mountain,  and  running 
down  through  the  land  granted  in  free- 
hold to  Michael  Van  Breda  in  1769, 
should  not  be  led  out  of  its  course  or 
impeded  otherwise  than  for  the  garden  of 
the  said  Breda  himself,  bat  then  never 
otherwise  than  in  the  morning  and  even- 
ing, from  four  to  seven  o'clock,  and  that 
he  should  be  obliged  during  the  sommer 
to  let  the  said  river  water  run  first  along 
and  then  downwards,  with  an  angle 
through  his  garden  into  the  common 
ditch  to  the  mill. 

By  a  resolution  of  the  Governor  and 
Council,  bearing  date  the  3rd  day  of 
April,  1787,  the  order  of  the  Ist  of 
March,  1774,  regulating  the  use  of  the 
water  for  the  gardens  situate  in  Table 
Valley,  was  withdrawn,  and  it  was  decreed 
iiUer  alia  that  the  water  issuing  on  this 
side  the  Table  Mountain  for  irrigating  the 
said  gardens,  should  in  fiiture  be  used  as 
therein  mentioned ;  to  wit,  The  water 
coming  down  through  the  land  granted 
to  Pieter  Van  Breda,  in  the  year  17C9, 
for  the  garden  of  the  said  Breda,  to  be 
made  use  of  daily,  bat  for  not  longer  than 
&om  four  o'clock  in  the  morning  until 
twelve  o'clock  at  noon ;  whilst  the  said 
Breda  shall  be  obliged  to  let  the  river  water 
ran  daring  the  dry  season,  first  along  and 
then  downwards,  with  an  angle  through 
his  garden  to  the  mUl. 

Pieter  Van  Breda  was  then  possessed 
of  the  lands  granted  in  1769  to  Michael 
Van  Breda  as  aforesaid.  Upon  the  passing 
of  the  above  resolution  he  presented  a 
petition  to  the  Governor  and  Council  of 
Policy,  dated  November  20th,  1787,  which 
was  as  follows : — 

"  To  the  Honourable  Comelis  Jacob  van  de  Graaff, 
Governor  and  Director  of  the  Cape  of  Good 
Hope  and  the  Dependencies  thereof,  &c.,  and 
the  Honourable  Council  of  Policy, 

"  Sheweth,  with  due  respect,  the  peti- 
tion of  your  humble  and  obedient  servant, 
the  Burgher  Lieutenant  P.  Van  Breda. 

"That  an  extract  of  your  Honours' 
resolution  of  the  3rd  of  April  of  this  year 
having  been  forwarded  to  memoriaUst, 
containing  an  altered  arrangement  and 
regulation  with  regard  to  the  use  which 


may  and  shall  be  allowed  to  be  made  of 
the  water  coming  down  from  Table  Moun- 
tain, for  the  service  of  the  gardens  lying 
along  the  same ;  that  petitioner  haa  seen 
therein  that  with  regard  to  the  water 
arising  within  and  flowing  down  over 
the  land  which,  in  the  year  1769,  was 
granted  in  fireehold  to  his  &ther,  the  ez- 
bargherraad  Michael  Van  Breda,  and  of 
which  the  petitioner  is  now  the  proprietor, 
a  partial  and  limited  use  only  of  the  same 
was  allowed  to  memorialisi^  to  wit,  fix)m 
four  o'clock  in  the  morning  tiU  twelve 
o'clock  at  noon,  with  the  addition  that 
he  (the  memorialist)  should  b3  bound  to 
allow  the  river  water  to  flow  daring  the 
dry  season,  as  before,  first  along  and  then 
with  a  bend  through  his  garden  to  the  null. 

"  That  this  regulation  left  undisturbed 
the  arrangements  made  in  the  year  1774 
regarding  the  said  river  water,  an  arrange- 
ment against  which  memorialist's  father 
at  that  time  already  complained  to  the 
then  Governor  of  this  colony,  the  Honour- 
able Joachim  Van  Plettenberg,  as  greatly 
tending  to  open  for  private  and  general  use 
a  benefit  to  the  use  of  which  memorialist's 
father,  at  that  time,  and  now  the  memo- 
rialist, considered  himself  alone  legally 
entitled,  as  long  as  that  water  does  not 
flow  beyond  the  land  in  which  it  rises,  as 
in  the  grant  of  that  land  no  condition  or 
exception  whatever  respecting  the  use  of 
that  water  has  been  made  as  prescribed, 
memoriahst's  father  having  already  al- 
lowed at  that  time,  without  conditioning 
any  private  advantage,  that  the  water  of 
another  and  very  abundant  spring,  rising 
in  the  old  ground  of  his  garden,  should 
be  led  out  for  the  purpose  of  supplying 
the  inhabitants  of  Cape  Town  with  drink- 
water,  and  also  for  the  Company's  and 
other  ships  arriving  here,  but  that  also, 
by  reason  of  the  repairs  which  this  water- 
course from  time  to  time  requires,  memo- 
rialist has  safi'ered  considerable  damage 
in  his  crops  and  plantations,  and  loss  of 
freedom  in  his  garden  from  the  labourers 
and  the  wagons  carrying  the  materials. 

"That  the  complaints  which  memo- 
rialist's father  lodged  with  the  said  Gover- 
nor Van  Plettenberg  having  been  found 
well-founded  and  just,  the  consequence 
was  that  memorialist's  father,  and  memo- 
rialist afterwards,  have  remained  in  the 
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free  »nd  tindisputed  enjoyment  of  the  said 
river  water,  without  any  person  ever  pre- 
venting or  obstructing  it,  by  virtue  of 
the  said  resolution  of  1774 ;  while,  on  the 
contrary,  ever  since,  when  the  said  water 
was  necessarily  required  during  the  dry 
seaaon  either  for  the  town  canals  or  for 
the  Company's  mill,  and  be  (petitioner) 
being  applied  to,  when  he  could  spare  it 
without  great  detriment  to  himself,  he 
has  allowed  it  to  run  freely  for  the  above 
services. 

"  That  petitioner,  from  the  now  altered 
arrangements  of  3rid  of  April  of  this  year, 
which  leave  those  of  1 774  in  fuU  force, 
on  the  one  side,  is  persuaded  that  yonr 
Honours  were  unacquainted  with,  or,  at 
least  had  not  sufficient  information  of 
memorialist's  complaints  against  the  same, 
and  considering,  on  the  other  hand,  that, 
should  he  now  sUently  acquiesce  in  the 
said  rules,  the  consequence  for  him  might 
be  the  very  ininrions  result  that  the 
garden  from  which  he  and  his  numerous 
family  must  derive  their  support  would 
be  deprived  for  ever  of  a  privilege  which 
has  always  been  annexed  to  it,  and  by 
virtue  of  which  alone  the  garden  can  con- 
tinue to  yield  the  means  of  support  for 
himself  and  family. 

"That  memorialist  feels  himself  thus 
compelled  to  bring  his  grievances  again 
under  the  consideration  of  your  honour 
and  worships,  in  the  full  confidence  that 
yon  will,  as  memoriahst  humbly  requests,  . 
pay  a  favourable  regard  to  the  same,  and, 
acquiescing  in  the  justice  of  the  com- 
plunt,  release  hiita  from  the  obligation  of 
complying  with  that  part  of  the  regula- 
tion of  3rd  April  last,  which  deprives  him 
of  the  fr«e  use  of  the  river- water  arising 
in  his  own  freehold. 

"  That  memorialist,  on  the  other  hand, 
having  no  desire  or  intention  to  avoid  the 
obUgation  of  every  member  of  society  to 
contribute  his  part  towards  the  prosperity 
of  his  fellow  men  and  citizens,  but  on  the 
contrary,  convinced  that  the  above  river- 
water,  after  having  been  used  by  him, 
should  necessarily  answer  other  purposes 
besides  his  private  ones,  is  fully  ready  an^ 
prepared  to  comply  therewith,  in  such  a 
manner  as  may  be  done  without  detriment 
to  his  lawful  rights,  and  he  hereby  offers 
to  allow  the  said  riv^- water,  during  the 


dry  season,  to  flow  without  obstruction 
freely  through  his  garden  to  the  main 
ditch,  not  only  from  the  Saturday  after- 
noon till  the  Sunday  afternoon,  for  the  re- 
freshment of  the  canals  of  Cape  Town,  bnt 
also  to  allow  the  same  during  every  night, 
that  it  may  be  disposed  of  for  general  use, 
except  when  the  petitioner  slmll  be  com- 
pelled, in  particular  cases,  in  order  to  pre- 
vent considerable  loss,  to  make  use  thereof 
for  himself. 

"The  memorialist,  trusting  that  his 
offer  wiU  be  considered  sufficient  to  allow 
a  proper  use  of  the  said  river-water  to 
others,  remains  in  the  certain  expectation 
that  it  will  meet  the  approbation  of  your 
Honour  and  Worships,  and  that  the  said 
offer,  saving  his  own  lawful  right,  may  be 
a  means  by  which  the  petitioner  may  be 
properly  released  from  the  altered  regiila- 
tions  respecting  the  water  made  by  the 
aforesaid  resolution  of  3rd  of  April  of  this 
year." 

An  ordinance  of  November  20th,  1787, 
set  out  the  petition  and  proceeded  to 
provide  as  follows : — "  Whereupon  it  was 
taken  in  consideration  that  the  arrange- 
ments ensKrted  by  the  resolution  of  3rd  April 
this  year,  regarding  the  use  of  the  water 
for  the  gardens  in  this  Table  Valley,  and 
in  particular  that  by  which  the  regulation 
for  the  garden  of  the  said  Breda  is  made, 
as  merefy  founded  on  the  former  arrange- 
ments of  1774,  apparently  without  consi- 
dering at  that  time  that  the  river-water, 
in  regard  to  which  the  said  regulation  for 
the  garden  of  Lieutenant  Breda  was  then 
made,  had  its  source  in  a  piece  of  land 
which  was  granted  in  freehold,  in  the  year 
1769,  to  t£e  former  proprietor  of  that 
garden,  late  ex-Burgherraad  Michiel  Van 
Breda,  and  which  grant  was  made  princi- 
pally as  a  compensation  for  the  service 
which  the  said  Burgherraad  Breda  had 
done  shortly  before  to  the  company  and 
the  colony,  by  allowing  that  a  very  abun- 
dant and  pure  spring  of  water  arising  in 
his  old  land  should  be  built  on  and  led  out 
for  the  purposes  of  public  use,  in  such 
manner  as  takes  place  at  the  present  time, 
and  as  it  is  still  maintained  and  kept  in 
repair :  so  that,  because  the  said  Breda 
had  thereby  been  deprived  of  the  use  of 
the  said  fountain- water,  the  use  of  which 
he  might  have  retained  to  himself,  as  for- 
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morlj,  it  mast  also  be  supposed  that,  in 
the  grant  of  the  new  land  in  1769,  it  was 
purposely  that  no  condition  or  exception 
was  made  regarding  the  water  rising  in 
that  new  land,  in  order  that  the  water 
might  supply  tiie  loss  suffered  by  the  pro- 
prietor of  that  garden  by  the  leading  out 
of  the  water  of  uie  other  fountain. 

"  And  whereas  it  would  be  contrary  to 
fairness  that  the  aforesaid  Breda  should  be 
deprived  of  the  lawful  use  of  the  above- 
mentioned  -river- water  arising  in  his  new 
ground,  which  belongs  to  him  in  the  first 
place,  it  has  been  resolved  unanimously 
to  release  him  from  the  obligation  to  obey 
the  regulations  respecting  that  water,  made 
on  3rd  April  of  this  year,  and  on  the  con- 
trary considered  that  the  offer  made  by 
him  in  the  latter  part  of  his  petition  may 
be  accepted,  trnsting  that,  considering  the 
inconvenience  which  otherwise  might 
arise  in  the  dry  season  from  the  absence 
of  that  water,  he  will  carefuUy  comply 
with  his  above  offers. 

"  Resolved,  consequently,  to  place  an  ex- 
tract hereof  in  the  hands  of  commissioners 
of  the  Court  of  Justice,  in  order  to  guide 
in  the  observance  of  the  arrangement  about 
the  aforesaid  water." 

On  the  8th  day  of  September,  1806,  the 
majority  of  the  Court  gave  judgment 
for  the  plaintiff  for  501.  damages,  and 
reserved  certain  points  as  to  the  quantum 
of  water  to  which  the  plaintiff  was  en- 
titled. The  Chief  Justice  of  the  colony 
dissented,  and  delivered  a  judgment  in 
favour  of  defendants. 

On  the  15th  dav  of  November,  1806, 
the  Court  further  decreed  that  the  appel- 
lant should  thenceforth  allow  the  water 
mentioned  in  the  reg^ations  of  the  3rd 
of  April,  1787,  called  the  water  coming 
down  through  the  land  granted  to  Piet«r 
Van  Breda  in  1769,  and  also  called  the 
river  water,  being  the  water  now  known 
by  the  name  of  Lemmetjeskloof  stream, 
.  with  which  the  stream  now  called  Ver- 
latenbosch  also  flows,  to  flow  down  with- 
out obstruction  through  the  ancient  course 
of  the  Platteklip  watercourse  during  every 
night  from  sunset  to  sunrise,  and  on  every 
Saturday  from  6  o'clock  p.m.  to  6  o'clock 
P.M.  on  the  next  day  being  Sunday,  ac- 
cording to  the  true  intent  and  meaning  of 
the  regulations  of  the  Qovemor  and  Court 


of  Policy  of  the  3rd  April,  1787,  modified 
by  the  offer  contained  in  the  petition  of 
Pieter  Van  Breda,  and  the  acceptance 
of  such  offer  by  the  said  Court  of  Policy. 

The  Solicitor  General  and  Butt  for  the 
appellant. — The  government  water  regfu- 
lations  do  not  oblige  the  appellant  to 
aUow  the  streams  to  flow  down  to  the 
plaintiff's  mills  in  the  manner  claimed. 
Independently  of  prescriptive  right  and  of 
the  Oovemment  water  regulanons,  the 
appellant  had  a  right  to  use  and  appro- 
priate the  water  of  these  streams.  If,  in 
virtue  of  the  offer  made  by  Pieter  Van 
Breda  in  his  petition  of  tiie  20th  No- 
vember, 1787,  the  appellant  is  bound  to 
let  any  portion  of  the  water  run  through 
and  pass  from  his  land,  the  right  to  the 
use  of  such  portion  of  the  water  was  and 
is  vested  in  the  governor  and  council  and 
their  successors,  and  not  in  the  plaintiff 
or  those  through  whom  he  claims.  The 
ordinance  of  November,  1787,  relieved  the 
appellant  from  the  provision  of  the  regu- 
lations of  April,  1787.  They  referred  to 
Voet  (1),  Orotim  (2). 

Sir  0.  Honyman  and  Archibald  for  the 
respondent. — The  rights  of  the  parties 
are  governed  by  the  regulations  of  the 
Court  of  Policy,  which  have  the  force  of 
law.  The  ordinance  of  November,  1 787,  is 
binding  on  the  appellant.  It  is  in  £act 
part  of  the  law  of  the  colony.  At  the 
date  of  the  g^nt  of  the  22nd  August, 
1769,  all  the  water  rising  in  or  flowing 
through  the  land  granted,  had  been  dis- 
posed of  by  the  previous  regulations. 
The  grant  was  subject  to  such  regula- 
tions. No  right  to  the  water  was  con- 
veyed to  Michiel  Van  Breda  by  the  g^rant 
of  1769,  but  his  right  and  that  of  his  suc- 
cessors is  derived  from  the  regulations  of 
1st  March,  1774,  modified  by  the  subse- 
quent regulations  of  the  Court  of  Policy. 
If  the  regulations  of  the  Court  of  Po- 
licy are  not  binding  as  a  legislative  "  im- 
?osition,"  they  constituted  a  contract  with 
'ieter  Van  Breda,  which  is  binding  on 
the  appellant,  and  to  the  benefit  of  which 
the  respondent,  as  assignee  of  the  govern- 
ment, is  entitled.    They  referred  to  Chase- 

(1)  De  aqaa  et  aqan  pluriae  arcendie.     6  Ed. 
ch.  89.  ti.  3. 

(2)  Dutch  Jarisprudrnce. 
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more  r.  TUchards  (3),  and  the  cases  there 
cited. 
Butt  in  replj. 

Cur.  adv.  vuU. 

Sir  James  Coltilb  (on  Dec.  18)  delivered 
the  judgment  of  their  lordships. — The 
appellant  in  this  case  is  the  owner  of  an 
estate  situate  in  the  Table  Yallej,  near 
Cape  Town,  called  Oraujezicht.  It  con- 
sists of  various  parcels  of  land,  which 
were  g^ntcd  to  his  ancestor,  whilst  the 
colony  still  belonged  to  the  Dutch,  bj 
several  instruments,  of  which  the  most 
modem,  as  well  as  the  one  most  material 
to  the  present  controversy,  is  that  of  the 
22nd  of  August,  1769. 

The  respondent  is  the  owner  of  a  water- 
null,  lower  down  the  Table  Valley,  called 
Oort  Molen,  which  is  worked  by  means 
of  a  stream,  or  water-course,  known  as 
the  Platteklip. 

The  substance  of  the  complaint  of  the 
respondent,  who  was  plaintiff  in  the  suit 
against  the  appellant,  is  that  the  appellant 
has  diverted  the  waters  of  certain  streams, 
which  would  naturally  flow,  and  of  right 
ought  to  flow,  into  the  bed  of  the  Plat- 
teklip, and,  from  the  point  of  junction  with 
the  latter  stream,  ran  down  and  turn  the 
wheel  of  the  respondent's  mill. 

The  streams  so  alleged  to  have  been  di- 
verted are  the  "  Lemmetjes  Stream,"  the 
"  Verlatenbosch,"  which  joins  the  Lem- 
metjes, and  several  streams,  which,  for 
the  purposes  of  this  appeal,  it  will  be  suf- 
ficient to  treat  as  comprehended  in  the  de- 
scription of  "  the  stream  flowing  from  the 
Vineyard  Spring." 

The  declaration  stated  that  some  of 
these  streams  take  their  rise  from  certain 
springs  situate  in  the  appellant's  lands, 
and  that  others  of  them,  though  not 
originally  rising  upon  such  lands,  flowed 
and  ran  over  the  same. 

It  rested  the  title  of  the  respondent  to 
the  use  of  these  waters — first,  upon  cer- 
tain regulations  of  the  Governor  and 
Court  of  Policy  of  the  colony,  dated  the 
1st  of  March,  1774 ;  the  3rd  of  April, 
1787  ;  and  the  20th  of  November,  1787; 
the  effect  of  which  was,  as  the  respondent 

(3)  2  Hnri.  &  N.  168;  s.  e.  26  Lnw  J.  Rep. 
(>  J.)  Gxch.  878 ;  Hoiue  of  Lords,  29  Law  J.  Rrp. 
(H.S.)  Ezcli.  81. 


alleged,  to  bind  the  owners  of  the  appel- 
lant's kuads,  after  making  a  certain  pre- 
scribed use  of  the  water  rising  in  or  out 
of  the  said  lands,  or  running  over  them, 
to  allow  the  remainder,  being  a  principal 
part  thereof,  to  run  down  to  the  miU ; 
and,  secondly,  upon  a  right  of  servitude 
by  prescription. 

It  set  up  a  further  title  to  the  waters  of 
the  stream  flowing  from  the  Vineyard 
Spring  under  a  judgment  pronounced  in 
a  suit  wherein  a  firm  of  Prince,  CoUinson, 
and  Company,  the  former  proprietors  of 
the  mill,  were  plaintiffs,  and  the  appellant 
and  his  co-defendants  were  defendants. 
Whereby  it  was  ordered  and  decreed  that 
the  said  plaintiffs  were  entitled  to  receive, 
and  that  they  should  accordingly  receive,  a 
supply  of  30,000  gallons  of  water  per  diem, 
throughout  all  the  periods  of  the  year,  to 
be  conveyed  by  means  of  an  adequate 
conduit-pipe  at  the  expense  of  the  defen- 
dants, fit>m  the  main  reservoir  on  Orau- 
jezicht to  the  junction  of  the  Platteklip 
ravine,  and  the  cross  cut  below  the  vine- 
yard of  the  said  appellant,  whence  the 
said  water  might  flow  down  the  said 
ravine  to  the  null  of  the  said  respondent. 

The  declaration  further  stated  that  the 
appellant  had  entered  into  some  arrange- 
ment with  the  commissioners  of  the  muni- 
cipality of  Cape  Town,  who  were  also 
made  defendants  to  the  suit,  wherennder, 
by  means  of  pipes  and  other  contrivances, 
they  had  diverted  from  the  bed  of  the 
Platteklip  and  the  mill  aforesaid  a  large 
portion  of  the  water  which  had  run  and 
proceeded  from  the  various  springs  and 
streams  aforesaid  to  the  mill  aforesaid ; 
and  in  particular  that  the  water  arising 
froia  the  spring  called  the  Lemmetjes 
Spring  had,  since  the  1st  of  May,  1865, 
been  altogether  turned  away  from  the  bed 
of  the  Platteklip  and  the  mill. 

It  further  stated  that,  since  the  Ist  of 
May,  1865,  the  defendants  had  wrongfully 
and  unlawfully  kept  back  and  prevented 
the  respondent's  mill  from  receiving  the 
30,000  gallons  of  water  which,  hj  the  pre. 
vions  decree,  they  were  ordered  to  allow  to 
pass  daily  to  the  mill. 

It  insisted  that  even  if  the  appellant 
was  entitled  to  use  for  his  own  Ituids  so 
much  of  the  waters  of  the  said  springs  and 
streams  as  the  irrigation  thereof  might  re- 
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qoira  (which  the  rrspondent  did  not 
d^mit),  he  was  not  entitled  to  sell,  as  he 
had  done,  the  same  for  purposes  ancon- 
nectsd  with  the  irrigation  or  other  benefit 
of  his  own  lands. 

And  in  respect  of  the  wrongs  complained 
of,  the  respondent  claimed  damages  ;  and 
a  perpetual  interdict  restraining  the  de- 
fendants from  diverting  the  water  of  the 
several  streams,  and  an  order  condenming 
them  to  restore  the  several  streams  to  their 
original  and  accnstomed  channels. 

The  conunissioners  for  the  municipality 
of  Cape  Town,  though  defendants  in  the 
Court  below,  have  not  joined  in  this  appeal. 

The  defendants  put  in  issue  every  alle- 
gation of  fact  and  conclusion  of  law  con- 
tained in  the  pact. 

Several  orders  have  been  made  by  the 
Court  in  the  suit.  By  the  first,  which 
bears  date  the  2nd  of  March,  1866,  it  was 
ordered  that  the  water-course  of  the  Ver- 
latenbosch  and  Lemmetjes  streams  be 
reasonably  cleared  of  obstructions,  and  the 
water  be  allowed  to  flow  eveir  Saturday 
from  six  o'clock  in  the  evemng  till  six 
o'clock  on  Sunday  evening,  and  on  every 
other  day  from  sunrise  to  sunset  for  a  fort- 
night in  order  to  test  whether,  if  so  allowed 
to  flow,  the  water  of  these  streams  would 
reach  the  Platteklip  water-course. 

On  the  8th  of  September,  1866,  the 
Court  gave  judgment  for  the  respondent 
for  the  sum  of  502.  as  damages  with  costs 
of  suit,  reserving  certain  points  as  to  the 
quantities  of  water  to  come  down,  to  be 
thereafter  adjudged  by  the  Court ;  and 
on  the  15th  day  of  November,  1866,  it 
further  ordered,  adjudged,  and  decreed 
that  the  appellant  should  thenceforth 
allow  the  water  in  the  regulations  of  the 
3rd  of  April,  1787,  called  the  water  coming 
down  through  the  land  granted  to  Pieter 
Van  Breda  in  1769,  and  also  called  the 
river  water,  being  the  water  now  known 
by  the  name  of  the  Lemmetjes  Kloof 
stream,  with  which  the  stream  now  called 
theVerlatenbosch  stream  alsoflows,  to  flow 
down  without  obstruction  through  the 
ancient  course  to  the  Platteklip  water- 
course, during  every  night,  from  sunset  to 
sunrise,  and  on  every  Saturday  from  six 
o'clock  P.M.  to  six  o'clock  p.m.  on  the  next 
day,  being  Sunday,  according  to  the  true 
intent  and  meaning  of  the  regulations  of 


the  Governor  and  Court  of  Policy  of  the 
3rd  of  Aprfl,  1787,  modified  by  the  offer 
contained  in  the  petition  of  the  Lienteiuuit 
Van  Breda  in  1787,  and  the  acceptance  of 
such  offer  by  the  said  Court  of  PoUey. 

The  present  appeal,  if  in  terms  it  orgi- 
nally  covered  more,  has,  in  the  argument 
at  the  bar,  been  limited  to  the  last-stated 
order.  The  first  order  was  merely  an  in- 
terlocutory proceeding  for  the  purpose  of 
ascertaining  the  flow  of  the  Lemmetjes  and 
Verlatenbosch  streams,  if  after  their  junc- 
tion they  were  allowed  to  flow  towards  the 
Platteklip.  And  no  question  is  here  raised 
as  to  the  propriety  of  what  has  been  de- 
cided by  the  second  order  which  relates 
exclusively  to  the  stream  flowing  from  the 
vineyard,  to  the  respondent's  rights  in  re- 
spect of  that  stream  as  they  were  defined 
by  the  former  decree,  and  to  the  damages 
recoverable  for  the  breach  of  that  decree. 

It  is  obvious  that  the  third  order  which 
is  now  the  sole  subject  of  appeal,  is  based 
upon  two  assumptions :  firat — that  the 
regulations  of  the  Governor  and  Court  of 
PoUcy  in  the  matter  of  this  water  have  the 
force  of  law  in  the  colony  ;  and  secondly — 
that  upon  the  true  construction  of  the 
particular  regulations  referred  to,  the  ap- 
pellant is  under  an  obligation,  enforoeame 
at  the  suit  of  any  person  aggrieved  by  the 
non-performance  of  it,  to  allow  the  water 
in  question  to  flow  in  the  manner  pre- 
scribed by  the  order. 

The  first  of  these  propositions  has  hardly 
been  contested.  Under  the  Dutch  Go- 
vernment the  Governor  and  the  Court  of 
Policy  were  the  sole  legislative  power  in 
the  colony.  That  their  ordinances,  in- 
cluding these  very  water  regulations,  how- 
ever  inartistically  framed,  do,  unless  modi- 
fied or  repealed  by  subsequent  legislation, 
still  form  part  of  the  lex  tcripta  of  the 
colony,  appears  from  the  volume  of  the 
statute  law  recently  pubUshed  by  the  Cape 
Government.  It  appears  from  the  regu- 
lations printed  in  the  record,  that  in  the 
exercise  of  their  legislative  power  the 
Governor  and  Court  of  Policy  did,  at 
least  from  1861,  by  positive  ordinance 
regulate  the  use  of  the  streams  watering 
the  Table  VaUey,  whether  arising  in  that 
valley  or  descending  from  the  Table  Moun- 
tain. Their  object  seems  to  have  been  to 
give  to  the  upper  riparian  proprietors  the 
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iUIest  use  of  these  streams  for  irrigation 
which  was  compatible  with  the  rights  and 
interests  of  those  below,  and  in  particular 
with  the  due  supply  of  water  to  what  is 
designated  the  Honourable  Company's 
mill,  being  a  mill  on  the  Platteklip,  above 
the  site  on  which  the  respondent's  mill  now 
stands.  In  doing  this  they  may  some* 
times  have  restricted,  and  sometunes  have 
extended  the  rights  which,  apart  from 
special  ordinance,  those  proprietors  would 
have  had  under  the  general  law.  Whether 
their  power  to  do  this  was  specially  re- 
served to  them  by  the  clause  touching 
"  impositien  en  geregtigheden "  which 
appear  to  have  been  ordiuarily  inserted 
in  their  grants  of  land  is  not  a  material 
question,  for  if  the  ordinances  have,  as 
they  are  admitted  to  have,  the  force  of  law, 
they  must  be  obeyed,  though  they  may  have 
derogated  from  the  rights  of  individuals. 

The  legislation  touching  the  particular 
streams  which  are  now  in  question  was,  so 
fiir  as  it  need  be  stated,  as  follows : — By 
the  reg^ilation  of  the  1st  of  March,  1774, 
made  pnirsuant  to  the  report  of  certain 
members  of  the  council,  it  was  ordered 
that  "  The  water  issuing  from  the  Table 
mountains,  and  running  down  through 
the  land  granted  in  freehold  to  Yan  Breda 
in  1769,  might  be  led  out  of  its  course,  or 
otherwise  impeded  for  the  gardens  of  the 
said  Breda  lumsslf ;  but  also  u9ver 'other- 
wise than  in  the  morning  and  evening, 
from  four  to  nine  o'clock,  and  that  he 
(Breda)  should  be  obliged  during  the 
summer  season  to  let  the  said  river  water 
run  first  along,  and  then  downwards,  with 
an  angle,  through  his  gardens,  into  the 
common  ditch  (admitted  to  be  the  Platte- 
khp)  to  the  mill. 

In  April,  1787,  it  was  resolved,  upon  a 
farther  report  of  persons  deputed  to  en- 
quire into  the  whole  subject  of  the  water- 
courses in  the  Table  VaJley,  to  withdraw 
the  order  of  the  Ist  Maroh,  1774,  in  re- 
spect of  the  regulated  use  of  the  water  for 
tlie  gardens  situate  in  the  Table  Valley, 
and  to  substitute  other  provisions. 

The  provision  relating  to  the  waters  in 
question  was  as  follows: — "The  water 
coming  down  through  the  land  granted 
to  I^ter  Yan  Breda  in  the  year  1769, 
for  ihe  garden  of  the  said  Breda  to  be 
lof  dailv  ^"*  *" — 'ot  longer  than 


from  four  in  the  morning  until  twelve 
o'clock  at  noon;  whilst  t^e  said  Breda 
shall  be  obliged,  as  heretofore,  to  let  the 
river  water  run  during  the  dry  season, 
first  along,  and  then  downwards,  with  an 
angle,  through  his  garden  to  the  mill." 

On  the  20th  November,  1787,  the  Lieu- 
tenant P.  Yan  Breda,  the  ancestor  of  the 
appellant,  then  in  possession  of  Oranje- 
zicht,  presented  a  petition  to  the  Governor 
and  Court  of  Policy,  praying  for  relief 
against  the  provisions  of  the  last-stated 
ordinance.  The  petition,  after  stating  cer- 
tain reprasentataons  made  by  the  peti- 
tioner's &ther  against  the  ordinance  of 
1774,  and  that  in  consequence  of  such 
representations  that  ordinance  had  never 
been  enforced  against  him ;  and  complain- 
ing of  the  probable  efiect  of  the  ordinanca 
of  the  3rd  of  April,  1787,  upon  his  garden, 
contains  the  following  passages: — [His 
Lordship  read  the  matenal  {^rt  of  the 
memorial.]  The  ordinance  of  November, 
1787,  states  his  petition  in  extento,  and 
then  proceeds  as  follows : — [His  Lordship 
read  the  ordinance.]  The  question  upon 
this  part  of  the  case  is  whether,  as  the 
respondents  contend,  this  last  stated  docu- 
ment was  in  the  nature  of  a  law  imposing 
upon  Yan  Breda  and  liis  successors  the 
legal  obligation  to  allow  the  water  to  flow 
in  the  manner  stated  in  his  offer;  or 
whether,  as  the  appellant  contends,  it  sim- 
ply relieved  hun  from  the  obligation  to 
obey  the  regulations  of  the  Srd  April, 
1787,  leaving  him  free  to  comply  with 
his  ofier  or  not,  as  he  might  see  fit. 

The  question  is  not  free  from  difficulty ; 
but  then:  Lordships  have  come  to  the  con- 
clusion that  the  former  is  the  true  and 
reasonable  construction  of  the  document 
under  consideration.  Nothing  can  be  more 
informal  than  the  mode  in  which,  as  the 
other  regulations  shew,  the  Governor  and 
Court  of  Policy  exereised  their  legislative 
power.  Their  Lordships  must  look  to  the 
substance  of  the  transaction.  Hero  was  a 
man  subject  to  a  written  law,  who  came 
forward  to  complain  of  its  provisions  by 
petition  to  the  legblature;  and  offer- 
ing to  do  certain  things  "as  the  means 
whereby  he  may  be  released  "  from  those 
provisions.  The  legislaturo  accepts  his 
offer,  and  resolves  to  release  him  from  the 
obligation  to  obey  the  regulation  of  which 
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he  complains,  tmsting  that  he  will  complj 
with  his  offer.  Now  the  legislatnre  could 
only  modify  an  existing  law  bj  passing  a 
new  law,  and  therefore  tiie  document,  what- 
ever he  the  true  constmction  of  its  terms, 
must  be  treated  as  an  ordinance  having 
the  force  of  law.  And  the  reasonable  con- 
struction of  it  seems  to  their  Lordships 
to  be, — that  it  sabstitates  for  the  obliga- 
tions which  the  former  law  had  imposed 
upon  Van  Breda  for  the  benefit  of  the 
public  the  obligation  to  do  that  for  the 
benefit  of  the  pubUo  which  was  expressed 
in  his  offer.  It  may  be  that  if  he  failed 
to  perform  this  obligation  he  would  not 
incur  the  penalties  which  were  imposed 
on  those  who  disobeyed  the  general  regu- 
lations ;  but  the  obligation  was  neverthe- 
less one  which  any  person  aggrieved  by 
its  non-performance  could  sue  to  enforce. 
Their  Lordships  are  fortified  in  this  con- 
stmction by  the  final  clause,  wherein  it  is 
resolved  to  place  an  extract  of  the  pro- 
ceedings "  in  the  hands  of  the  Commis- 
sioners of  the  Court  of  Justice,  in  order 
to  guide  in  the  observance  of  the  arrange- 
ment about  the  aforesaid  water." 

This  being  their  Lordships'  view,  they 
deem  it  unneoessary  to  consider  the  various 
other  questions  raised  in  the  argument  be- 
fore them.  If  the  last  reg^ation  had  not 
incorporated,  so  to  speak,  the  offer,  and 
thereby  defined  the  legal  obligations  of 
Van  Breda — ^if  it  had  merely  released  him 
from  the  obligations  of  the  first  regula- 
tion of  1787,  and  left  him  to  his  rights 
over  the  water,  under  the  general  law  it 
could  hardly  be  contended  that  it  con- 
ferred upon  him  affirmatively  the  right  to 
divert  the  water  for  purposes  other  than 
that  of  irrigation,  or  to  sell  it  in  violation 
of  the  rights  which  the  lower  riparian 
proprietors  might  have  under  the  genera] 
law.  The  question  would  then  arise,  what 
the  latter  rights  are  ?  And  this  is  a  ques- 
tion for  the  satisfiMstory  decision  whereof 
the  record,  as  sent  home,  does  not  afford 
the  requisite  materials. 

In  the  first  place,  there  is  not  a  suffi- 
cient constat  whether  as  a  matter  of  fact 
the  Lemmetjes  and  Verlatenbosch  do  or 
do  not  rise  on  the  appellant's  land.  The 
balance  of  the  evidence  given  in  the  cause 
seems  to  be  in  favour  of  the  conclusion 
that  they  do  so  rise ;  and  this  is  in  some 


.  measure  confirmed  by  the  last  regulation 
of  1787.  But  two  of  the  learned  judges 
below  dispute  this ;  founding  their  con- 
clusions, somewhat  irregularly  as  it  ap- 
pears to  their  lordships,  upon  their  per- 
sonal knowledge,  derived  either  from  a 
personal  view  of  the  locality,  had  in  the 
former  suit,  or  from  a  recollection  of  the 
evidence  taken  in  that  suit.  Again,  their 
lordships  have  not  before  them  the  par- 
ticular texts  in  Voet  upon  which  all  the 
judges  seem  to  concur  in  holding  that,  if 
the  streams  do  rise  in  the  appellant's 
land,  he  is  by  the  law  of  the  colony  en- 
titled to  do  what  he  pleases  with  their 
waters.  Their  lordships  are  not  satisfied 
that  this  proposition  is  true  without  qnaU- 
fication ;  or  that  by  the  Roman-Dutch 
law  as  by  the  law  of  England  the  rights 
of  the  lower  proprietors  would  not  attach 
upon  water  which  had  once  flowed  beyond 
the  appellant's  land  in  a  known  and  de- 
finite channel,  even  thongh  it  had  its 
source  within  that  land.  Another  issue 
of  fact,  disputed  at  their  lordships'  bar, 
would  have  arisen  on  this  point. 

Their  lordships,  however,  are  relieved 
from  the  necessity  of  considering  these 
questions,  since  the  consequence  of  their 
construction  of  the  regulations  is  that 
they  must  humbly  recommend  Her  Ma- 
jesty to  affirm  the  decree  under  appeal 
with  a  slight  modification  to  be  now 
stated.  That  modification  consists  in  the 
insertion  of  the  words  "during  the  dry 
season  "  between  the  words  "  henceforth  " 
and  "allow."  The  addition  of  these 
words  will  make  the  order  literally  comply 
with  the  terms  of  Van  Breda's  offer  in 
November,  1787. 

The  order  will  then  leave  the  appellant 
free  to  make  what  use  he  pleases  of  the 
water  (and  the  use  actually  made  of  it  is 
apparently  one  for  the  benefit  of  the 
public)  at  seasons  when  it  cannot  be  re- 
■qnired  to  swell  the  waters  of  the  Platte- 
klip.  Their  Lordships,  however,  are  of 
opinion  that  this  slight  variation  in  the 
form  of  the  decree  which  is  probably  not 
inconsistent  with  the  intention  of  the 
Court  below,  ought  not  to  relieve  the  appel- 
lant from  paying  the  costs  of  this  appeal 

Attorneys — Venning,  Bobins  &  Venning  for  ap- 
pellant ;  Naeh,  Field  &  Lnyton,  for  respondent. 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


17 


QAL8  WBNTWOBTH  BOSTON  AND 

■tajQ  0THBK8,   appellanU;    SIMS- 

j         25       ■       *•*    LELIBVEE    AND     0THKB8 

(Seigniorial  Beviaing  Com- 
mittioners),  respondeatt.  • 

Lower  Canada — Court  of  Queen's  Bench 
— Appeal  from  Superior  Court — Writ  of 
Certiorari — Seigniorial  Acts — Consolidated 
Statutes  of  Lower  Canada,  e.  77.  s.  23  ;  e. 
88.  s.  17  ;  «.  89 — Comtruction. 

By  the  Consolidated  Statutes  of  Lower 
Canada,  e.  77.  «.  23,  it  is  provided,  "  That 
on  appeal  sJudl  lie  to  the  Court  of  Queen's 
Bench  as  a  Court  of  Appeal  and  Error  from 
any  judgment  rendered  by  the  Superior 
Court  for  Lower  Canada  in  any  district,  in 
aU  eases  where  the  matter  in  dispute  exceeds 
the  svm  of  201.  sterling." 

Chapter  88.  s.  17,  provides,  "  That  an 
appeal  shall  lie  to  the  Court  of  Queen's 
Bench,  sitting  in  appeal,  from  all  final 
judgments  rendered  by  the  Superior  Court 
after  the  SOth  day  of  June,  1858,  in  aU 
eases  provided  for  by  that  Act  and  chapter 
89  of  these  Consolidated  Statutes,  except  in 
eases  of  eertioram,." 

Chester  89  provides  for  proceedings  upon 
writs  of  prohibiiion,  cerUorari,  and  scire 
faeiat,  and  section  6  states  that  "  treats 
from  final  judgment  rendered  under  the 
Act,  except  tit  eases  of  cerOorairi,  are  pro- 
vided/or by  chapter  88." 

In  aproeeeding  under  the  Seigniorial  Acts 
ef  Lower  Canada,  the  appellants  obtained 
from  Ae  Superior  Court  a  writ  of  certiorari 
to  bring  the  proceedings  into  the  Superior 
Court,  which  Court  afterwards  quashed  the 
writ: — Held,  first,  that  the  Consolidated 
Statutes  must  be  treated  as  one  great  act,  and 
that  the  several  enactments  ought  to  be  eon- 
strued  eoUeeHvely,  and  with  reference  to  one 
another;  seeontwf,  that  the  writ  of  certio- 
rari is  governed  by  the  provisions  of  chapter 
88,  and  that  no  appeal  vnU  lie  in  such 
a  case  from  the  judgment  of  the  Superior 
Court  to  the  Court  of  Queen's  Bench. 

Thia  was  an  appeal  from  the  Court  of 
Queen's  Bench  for  the  provinoe  of 
Qoefaeo,  Canada. 

The  appellants  were  the  execntors  of 
me  John  Boston,  who  was  at  the  time  of 

*  Ihaaent— Lord  WeetbD]7,  Sir  J.  Colvile,  and 
■rl.Xapiar. 

■,  39.— Pbiv.  Covm. 


the  passing  of  the  Seigniorial  Act,  1854, 

and  oontinned  till  bis  death,  the  owner  of 

two  Seigniories,  called  the  Seigniories  of 

Thwaite  and  St.  James. 
The   respondents  were  the    Bevising 

Gommissioners  appointed  under  the  said 

Seigniorial  Act  of  1854. 

In  the  year  1854,  a  provincial  Act,  18 
Vict.  c.  3,  was  passed,  under  the  title  of 

"  The  Seigniorial  Act,  1864,"  for  the  abo- 
lition  of  feudal  rights  and  tennres  in  Lower 

Canada. 

By  this  Act,  the  Qt)vemor  was  em- 
powered to  appoint  Oommissioners  to 
value  the  feudal  rights  in  each  Seigniory, 
and  to  draw  up  a  Schedule,  containing, 
amongst  other  particulars,  the  yearly  value 
of  the  seigniorial  rights  upon  each  parcel 
of  land  in  the  Seigniory. 

By  section  12,  the  Covemor  was  au- 
thorised to  appoint  four  of  the  Commis- 
sioners Bevising  Commissioners,  of  whom 
any  three  were  to  form  a  Court  for  the 
revision  of  the  Schedules  made  under  the 
Act;  and  by  section  13,  the  decision  of 
any  two  of  such  Commissioners  was  to  be 
final. 

Accordingly,  Henry  Jndah,  one  of  the 
Seigniorial  Commissioners  appointed  under 
the  Act  of  1854,  proceeded  to  prepare  a 
Schedule  for  the  said  Seigniories,  and  the 
said  John  Boston  thereupon  filed  before 
him  a  claim  setting  out  the  special  fitcts 
relating  to  the  Seigniories  of  Thwaite  and 
St.  James  above  referred  to,  and  claiming 
to  be  entitled  to  an  indemnity  for  special 
rights  belonging  to  him  beyond  those  pos- 
sessed by  other  Seigniors  of  the  value  of 
a  capital  sum  of  16,2002. 

On  April  16, 1857,  the  said  Henry  Jn- 
dah, after  hearing  all  objections  that  wore 
taken  to  the  Schedule  which  he  bad  pre- 
pared for  the  Seigniory  of  Thwaite,  pro- 
nounced  a  judgment  or  order  making  cer- 
tain alterations  therein,  but  rejecting  the 
claim  of  the  said  John  Boston  m  toto,  and 
declaring  the  Schedule  closed.  On  the 
same  datie,  the  said  Henry  Jndah  made  a 
similar  judgment  or  order  in  the  matter 
of  the  Seigniory  of  St.  James. 

The  said  John  Boston  thereupon  applied 
to  the  Bevising  Commissioners,  appointed 
nnder  the  12th  section  c^  the  Smgniorial 
Act,  1854,  above  mentioned,  for  tiie  re- 
vision of  each  of  the  said  Schedules,  and 
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on  the  29ih  of  Hay,  1861,  the  nqwndenta, 
liy  the  three  Conunissioiien  before  whom 
the  Appeal  was  heud,  gave  jadgment  on 
the  Schedole  relating  to  the  Seignioiy 
of  Thwaite,  safastantiallj  confirming  the 
judgment  of  Henry  Jadah,  on  the  ground 
that  the  Seigniorial  Court  had  decided 
that  the  rights  for  which  the  said  John 
Boston  sought  to  be  indemnified  as 
Seignior  could  not  exist. 

&  the  same  date  the  respondents  also 
pronounced  a  similar  judgment  in  the 
matter  of  the  Seigniory  of  St.  James. 

The  said  John  Boston  thereupon  pro- 
onred  a  writ  of  certiorari,  to  be  issued  out 
of  the  Superior  Court  of  Lower  Canada, 
to  remove  all  the  proceedings  before  the 
respondents  into  the  Superior  Court. 

On  December  20th,  1861,  the  Attorney 
G^eral  for  Lower  Canada  entered  an  ap- 
pearance, and  obtained  a  rule  niti  to  quash 
the  said  writ. 

On  the  21st  of  Februaxy,  1862,  John 
Boston  obtained  a  rule  nisi  to  quash  the 
judgment  rendered  by  the  respondents  on 
the  29th  of  May,  1861. 

The  two  rules  came  on  for  argument 
tog^ether,  before  Mr.  Assistant  Justice 
Monk,  who,  on  the  27th  of  June,  1862, 
save  judgment,  making  absolute  the  rule 
for  quashing  the  writ  of  certiorari,  on  the 
grounds  that  there  did  not  appear  to  have 
been  any  excess  of  jurisdiction  on  the 
part  of  Uie  respondents,  and  that  their 
judgments  could  not  be  questioned  by 
writ  of  tJertiorarL 

On  the  28th  of  November,  1862,  John 
Boston  having  died,  the  appeUants,  as  hia 
executors,  issued  out  a  writ  <^  appeal  from 
this  judgment  in  the  Court  of  Queen's 
Bench  for  Lower  Canada. 

By  the  Consolidated  Statutes  of  Lower 
Canada,  c.  77.  s.  23,  it  is  enacted,  "  That 
an  appeal  shall  lie  to  the  Court  of  Queen's 
Bench,  as  a  Court  of  Appeal,  and  Error 
&om  any  judgment  rendered  by  the  Su. 
perior  CJourt  for  Lower  Canad^  in  any 
district,  in  all  cases  where  the  matter  in 
dispute  exceeds  the  sum  of  201.  sterling, 
or  relates  to  any  fee  of  office  duty,  rent, 
revenue,  or  any  sum  of  money  payable  to 
her  Majesty,  or  to  any  title  to  lands  or 
tenements,  annual  rents,  or  such  Uke 
matters  or  things  where  the  rights  in 
future  may  be  bound,  although  the  imme- 


diate value  or  sum  in  appeal  is  less  than 
2(M.  steriing." 

The  88th  and  89th  chapters  of  the  said 
statutes  relate  respectively  to  the  protec- 
tion and  enforcement  of  corporate  rights, 
and  to  writs  of  prohibition,  certiorari  and 
scire  facias,  and  by  section  17  of  the 
former  statute,  it  is  enacted,  "That  an 
appeal  shall  lie  to  the  Court  of  Queen's 
Bench,  sitting  in  appeal,  from  ail  final 
judgments  rendered  by  the  superior  Court 
after  the  80th  day  of  June,  1858,  in  all 
cases  provided  for  by  that  Act  and  chiq>ter 
89  of  thesa  ConsoUdated  Statutes,  exoq>t 
in  cases  o{  certiorari." 

On  the  5th  of  September,  1863,  a  motion 
was  made  on  behalf  of  the  Attorney 
General  for  Lower  Canada  intervraiing, 
to  quash  the  writ  of  appeal  which  had 
been  issued  by  the  appellants  as  above- 
mentioned,  on  the  ground  that  there  was 
no  appeal  from  a  judgment  quashing  a 
writ  of  certiorari,  and  that  the  judgment 
of  the  Court  below  was  final. 

On  the  6th  of  September,  1864,  the 
Court  of  Queen's  Bench,  after  hearing 
counsel  for  the  appellants,  respondents 
and  party  intervening,  gave  judgment 
quashing  the  writ  of  appeal  on  tlie  ground 
that  the  law  did  not  aJlow  an  appeal  to 
that  Court  from  the  judgments  rendeired 
by  the  superior  Court  on  writs  of  eerHarari 
issued  out  of  it. 

The  appellants  thereupon  moved  the 
said  Court  of  Queen's  Bench  for  leave  to 
appeal  to  Her  Majesty  in  Council,  but  the 
said  Court  on  the  1st  of  December,  1864^ 
rejected  the  motion  with  costs. 

The  appdlants  then  presented  a  petiti<m 
to  Her  Majesty  in  Council  for  special 
leave  to  appeal  from  the  said  judgment  of 
the  6th  of  September,  1864,  and  also 
from  the  said  orders  or  judgments  of  April 
16th,  1867  ;  May  29th,  1861 ;  June  27th, 
1862;  and  December  1st,  1864;  and  by 
an  order  in  Council,  dated  the  27th  day 
of  November,  1865,  leave  was  given  to 
the  appellants  to  enter  and  prosecute  their 
appeal  from  the  said  several  judgments 
and  orders. 

Bompas  (Sir  B.  Palmer  with  him). — 
The  judgment  quashing  the  writ  of 
certiorari  is  erroneous.  The  Consolidated 
Statutes  of  Lower  Canada,  by  chapter  77, 
section  23,  expressly    provide    that    aa 
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u>peal  sliaQ  Ue  to  the  Cotirt  of  Qaeen's 
Bench  as  a  Court  of  appeal  &om  any 
judgment  rendered  by  the  superior  Conrt 
of  any  district  in  all  cases  where  the 
matter  in  dispute  exceeds  the  sum  of  201. 
A  writ  of  appeal  therefore  lies  to  the 
Court  of  Queen's  Bench  from  all  judg- 
ments of  the  superior  Court.  The  matter 
in  dispute  in  this  case  is  admitted  to  bo  of 
much  greater  amount  than  20L  The  writ 
of  certiorari  is  not  the  creation  of  any 
colonial  statute.  It  is  the  ordinary  wnt 
<tf  certiorari  in  use  in  the  Courts  in  Eng- 
land. It  is  therefore  subject  to  all  the 
incidents  of  that  writ.  The  provisions  of 
statute  88,  section  17,  were  intended  to 
extend  the  right  of  appeal  in  the  case  of 
prerogative  writs  to  judgments  in  cases 
where  the  matters  in  dispute  were  of  a 
less  value  than  20^  They  are  not  within 
the  terms  of  this  statute.  The  exception 
made  in  that  statute  of  writs  of  certiorari 
does  not  alter  or  take  away  the  general 
right  of  appeal. 

The  ScAiciior  General  (Sir  J.  D.  Cole- 
ridge)  and  Wills,  for  the  respondents. — The 
writ  of  certiorari  in  this  case  is  the  ordinary 
writ  of  certiorari,  and  is  subject,  without 
doubt,  to  all  the  incidents  of  that  writ, 
bat  tile  Consolidated  Statutes  expressly 
negative  the  right  of  appeal  in  cases  of 
certiorari.  The  law  is  therefore  express 
upon  thiB  subject.  The  terms  of  the 
enactment  contained  in  ihe  Consolidated 
Statutes,  c.  77,  giving  a  general  power  of 
appeal  from  the  superior  Court  to  the 
Cmirt  of  Queen's  Bench,  do  not  apply  to 
a  writ  of  certiorari.  The  right  to  appeal 
is  not  therefore  an  incident  of  a  wnt  of 
certiorari  in  Lower  Canada.  It  is  said 
that  the  provisions  contained  in  c.  88  only 
apply  to  final  judgments.  If  this  be  so, 
this  is  a  final  judgment.  They  referred 
to  2  Wm.  Saunders,  101  x.  Comer's  Grown 
PraeOee  title  Certiorari,  and  to  the  Consoli- 
dated Statutes  of  Lower  Canada,  cc.  77, 
88,89. 

Bompas  in  reply. 

LoBD  "Westbuet  delivered  the  judgment 
of  their  Lordships. — Their  Lordships  are 
not  insensible  to  the  importance  of  this 
case.  At  the  same  time  they  feel  that 
they  would  not  act  rightly  if  they  were  to 
overrule  the  unanimous  judgment  of  the 


Court  below,  upon  a  question  of  this 
nature,  unless  they  were  perfectly  satisfied 
that  the  Judges  had  committed  an  error 
in  refusing  the  exercise  of  their  Appellate 
jurisdiction. 

The  question  is  governed  entirely  by 
the  language  of  the  statutes.  The  Court 
of  Appeal  in  Canada  is  the  creation  of 
statute,  and  the  subjects  upon  which 
Appeal  lies  to  that  Court  are  defined  with 
reasonable  clearness.  The  jurisdiction  of 
the  Court  existed  before  the  Consolidated 
Statutes,  but  the  Consolidated  Statutes 
annulled  all  the  antecedent  statutes  upon 
the  Rubjeot.  The  Consolidated  Statutes 
may  be  treated  as  one  g^reat  Act,  and  their 
Lordships  think  it  would  not  be  wrong  to 
take  the  several  chapters  as  being  enact- 
ments which  are  to  be  construed  col- 
lectively, and  with  reference  to  one  an- 
other, just  as  if  they  had  been  sections  of 
one  statute,  instead  of  being  separate 
acts. 

The  material  sections  to  which  their 
Lordships'  attention  has  been  directed  by 
the  able  arguments  they  have  heard,  are 
the  23id  section  of  chapter  77,  and 
chapters  88  and  89.  The  23rd  section 
gives  generally  a  right  of  appeal  to  the 
Court  of  Queen's  Bench  from  any  judg- 
ment pronounced  by  a  Superior  Court,  in 
all  cases  where  ihe  matter  in  dispute  ex- 
ceeds the  sum  of  20Z.  sterling. 

The  Solicitor- General  admitted  that  if 
this  section  stood  alone,  the  matter  in 
dispute  here  might  &urly  be  taken  as  in- 
volving the  detmnination  of  a  matter  of 
property  exceeding  202. ;  but  he  directed 
oar  attention  to  the  two  subsequent 
chapters,  which  are  most  important, 
namely,  the  88th  and  89th  chapters. 

The  88th  chapter,  in  section  17,  gives  an 
appeal  from  all  final  judgmento  rendered 
by  the  Superior  Court  after  the  30th  of 
June,  1858,  in  all  cases  provided  for  by 
that  chapter  and  chapter  89,  except  cases 
of  certiorari. 

The  cases  provided  for  by  chapter  89 
are  cases  of  writs  of  prohibition,  of  writs 
of  certiorari,  and  of  writs  of  scire  faeiae. 

The  &ct,  therefore,  which  has  to  be  in- 
quired into  is : — Did  this  writ  of  certiorari 
fall  under  the  provisions  of  chapter  89  ; 
for  if  it  did,  the  exception  apphes. 

But  there  can  be  no  question  that  the 
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chapter  89  gives  the  rale  nnder  which 
■writs  of  certiorari  shall  for  the  fntore 
issue,  be  treated,  and  decided.  It  is  the 
code  of  procedure  with  reference  to  that 
particular  writ.  It  simplifies  the  pro- 
ceedings  under  it,  and  makes  them  cor- 
respondent with  proceedings  in  ordinary 
cases. 

Therefore,  the  writ  of  certiorari  here 
was  provided  for  by  that  particular  enact- 
ment. 

The  chapter  89  repeats,  "Appeak  from 
final  judgments  rendered  under  this  Act, 
except  in  cases  of  certiorari,  are  provided 
for  by  chapter  88."  It  expressly  refers, 
therefore,  to  the  antecedent  chapter  for 
the  purpose  of  making  the  directions 
griven  in  that  chapter  applicable,  by  the 
express  words  of  the  reference,  to  all  cases 
provided  for  by  the  statute. 

Their  Lordships,  therefore,  are  of  opinion 
that  the  certiorari  in  this  case  must  be 
considered  as  governed  by  chapter  89 ; 
and  if  so,  then  to  have  been  excepted  &om 
appeal. 

This  is  the  ground  upon  which  it  ap- 
pears to  Uieir  Lordships  that  the  judg- 
ment of  the  Court  below  can  and  ought 
to  be  supported. 

Their  Lordships  would  hesitate  very 
much  to  interfere  with  the  unanimous 
judgment  of  the  Court  below  upon  a 
matter  of  this  kind,  which  is  to  be  re- 
garded as  a  matter  of  procedure  only, 
unless  th^  were  clearly  satisfied  that  the 
Court  had  made  a  great  mistake  in  the 
construction  put  upon  these  statutes. 
Thoy  think  that  construction  is  more  in 
conformity  with  general  principles  of  law 
upon  the  subject  of  these  writs,  and  they 
think  also  that  it  is  a  construction  which 
they  are  compelled  to  afiBrm  by  the  in- 
terpretation they  are  obliged  to  put  upon 
the  meaning,  intent,  and  object  of  chapter 
89 ;  and  holding,  as  their  Lordships  are 
obliged  to  do,  that  this  case  fell  under  the 
regulations  of  that  statute,  they  will 
humbly  advise  Her  Majesty  to  affinn  the 
order  of  the  Court  below  and  to  dismiss 
the  Appeal. 

Sir  Bowideli  Palmer. — ^Tour  Lordships 
will  remember  the  veiy  peculiar  position 
in  which  this  case  comes  before  you.  It 
is  only  a  part  of  an  appeal  heard  in  the 
first  instance  by  special  order. 


[LoED  Wkstbuey. — We  do  not  prejudice 
anything  else  that  remains  to  be  done,  but 
we  consider  this  as  if  it  were  aspecial  case 
raising  a  partdcnlar  question  which  it  is 
convenient  to  dispose  of  per  »e.  In  that 
manner  the  appeal  has  been  presented  to 
us  and  in  that  way  we  shall  report  to  Her 
Majesty.] 

Your  Lordships  will  deal  only  with  iSao 
appeal  from  that  particular  order  which 
quashed  the  writ  and  the  order  affirming 
tiie  appeal  from  it. 

[LoED  Westbhbt. — Their  Lordships  will 
be  disposed  to  deal  with  this  appeal  as  if 
it  were  a  special  case  raising  an  i^peal  to 
us  on  this  simple  question.  Does  an  ap- 
peal lie  in  a  case  of  a  writ  of  certiorari 
to  the  Court  of  Queen's  Bench  from  the 
order  made  by  the  Superior  Court?] 

So  I  understand,  your  Lordship.  Our 
appeal  is  from  several  orders,  the  last  of 
which  is  the  only  one  your  Lordships  have 
been  dealing  with.  Therefore  your  Lord- 
ships' judgment  only  will  deiJ  with  the 
last  order. 

[LoED  Westbuet. — ^Tee ;  it  will  not  aflfeot 
the  other  appeals.  Snt  J.  Coltius. — It  is 
without  prejudice  to  therestof  theappeals.] 

The  Registrar. — ^Your  Lordships  directed 
the  sum  of  3002.  to  be  deposited  to  meet 
the  expenses  of  the  appeal.  If  the  costs 
of  this  appeal  are  now  given,  they  will  be 
paid  out  of  that  3002.,  and  the  sum  will 
then  be  exhausted. 

[LoedWbstbcet. — Wewill  state  thatthe 
recommendation  we  shall  finally  give  to  Her 
Majesty  will  be, — HiisJi,  without  prejudice 
to  the  other  questions  involved  in  the  ap- 
peals which  the  appellants  were  permitted 
to  present,  and  which  remain  for  decision, 
as  to  this  particular  question  involved  in 
the  present  appeal,  we  shall  humbly  ad- 
vise Her  Majesty  to  a£Srm  iha  order  of 
the  Court  below  quoad  hoc,  and  to  direct 
the  expenses  to  be  paid  by  the  appellant,  ' 
the  deposit  made  by  the  appellant  remain- 
ing entire  to  answer  the  expenses  of  the 
rest  of  the  appeal.] 


Attorneys  —  Bischoff,  Bompaa  &  Biichoff,  for 
appellants ;  Ashuret,  Morris  Se  Co.,  for  napon- 
dsDts. 
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DAVID  DOUGLAS  YOUNG  AND 

ANOTHER,       appeUanU ; 

JAUKS  THOMAS  LAHBEBT, 

regpondent.* 


Lower  Canada :  ExemUion  creditor  — 
MighU  of  Pledgor  and  Pledgee — Delwery  of 
Pledge. 

Ooods  shipped  at  Liverpool  for  Quebec 
were  taken  on  their  arrival  to  the  examin- 
ing tcarehouse,  and  were  entered  as  con- 
signed  to  "M.  §r  S."  and  were  marked 
"Jf.  a-  8."  By  the  regulations  of  the 
tearehouse,  consignees  were  entitled  to  pos- 
session on  payment  of  freight  and  d/uiy. 
Mi  Sr  S.  hamng  obtained  on  advance  on  the 
goods  from  the  appeUamts,  signed  a  request 
note  directed  to  the  officer  of  the  warehouse, 
directing  him  to  "  hold  the  goods  subject  to 
the  order  of  tlis  appellants,  they  paying 
duty  and  storage  charged  before  removal." 
The  officer  wrote  across  the  note  "  accepted," 
and  signed  it : — Held,  on  a  seizure  under  a 
fi.fa.  by  the  execution  creditor  of  "if.  Sf  8.," 
thai,  hy  the  express  agreemeni  of  the  par- 
ties, followed  6jr  the  acceptance  of  the  officer 
of  the  warehouse,  there  was  a  valid  con- 
strudioe  delivery  of  the  property  in  the  goods 
to  the  appellants  sufficient  for  the  purposes 
of  the  pledge. 

This  was  an  appeal  &om  the  Gonit  of 
Queen's  Bench  for  the  province  of  Qaebec, 
Canada. 

The  suit  was  brought  to  try  the  right 
to  certain  wire  rope  and  other  goods, 
which  were  taken  in  execution,  on  the  17th 
of  Jnne,  1865,  by  the  Sheriflf  of  Quebec, 
while  lying  at  the  government  examining 
warehoase  in  that  city. 

The  writ  under  which  the  goods  were 
seized  was  issued  by  the  respondent  on 
the  30th  of  May,  1865,  on  a  judgment  ob- 
tained by  him  against  Messrs.  Maxwell  & 
Stevenson,  merchants  of  Quebec. 

To  this  seizure  the  appellants,  on  the 
27th  of  June,  1865,  filed  an  opposition 
afin  d^annuler,  alleging  in  effect  that  the 
goods  had  been  previously  assigned  to 
them  in  pledge  by  the  said  Maxwell  & 
Stevenson  as  security  for  an  advance  of 
jjl,800,  together  with  interest,  commis- 
sion,   and    other    charges    thereon,    and 

*  Present,  Lord  WeBtbnry,  Sir  J.  Colvile,  and 
Sir  J.  Napier. 


that,  at  the  time  of  the  seizure,  the  said 
goods  wore  in  their  lawful  possession  as 
pledgees  as  security  for  a  sum  of  ^2,068/^'^^ 
to  which  the  whole  sum  due  to  them  then 
amounted. 

To  the  opposition  so  filed,  the  respon- 
dent plead^  the  general  issue,  and  also, 
as  a  special  exception  peremptoire  en  droit, 
that  Messrs.  Maxwell  &  Stevenson  were, 
at  the  time  of  the  advance,  notoriously, 
and  to  the  knowledge  of  the  opposants, 
insolvent,  and  had  stopped  payment,  and 
that  the  goods  pledged  constituted  their 
whole  estate,  and  that  the  transaction  was 
iUt^al,  and  in  fraud  of  creditors. 

On  these  pleadings,  issue  was  joined. 

Both  parties  subaequently  proceeded  to 
take  evidence,  when  the  rollowing  were 
shewn  to  be  the  facts  of  the  case : — 

The  goods  in  question  were  sent  &om 
Liverpool  by  the  steamer  St.  David,  in 
the  summer  of  1864,  consigned  to  Max- 
well &  Stevenson,  and,  on  weir  arrival  at 
Quebec,  were  landed  and  placed  in  the 
government  examining  warehouse  on  the 
6th  of  August  in  that  year. 

The  examining  warehouse  is  a  part  of 
the  Customs  department,  established  un- 
der the  authority  of  the  Canadian  Customs 
Act  (Consolidated  Statutes  of  Canada),  c. 
17,  s.  11,  cL  4,  and  s.  14,  cl.  4. 

The  routine  of  the  Custom  House  at 
Quebec  was  proved  to  be  as  follows: — 
The  master  of  a  vessel  arriving  produces 
a  manifest  or  statement  of  his  cargo ;  and 
the  respective  owners  of  goods  possessing 
bills  of  lading,  or  any  other  legal  mark  of 
ownership,  pass  entries  for  them.  If  this 
is  not  done,  the  goods  are  sent  te  the  ex- 
amining warehouse  as  unclaimed;  when 
there,  they  are  held  nntU  properly  passed 
through  the  Customs ;  that  is  to  say,  either 
the  duty  paid,  or  the  necessary  bond 
given.  When  an  entry  of  goods  is  passed, 
whether  on  their  first  landing,  or  while 
lying  at  the  examining  warehouse,  the 
duties  are  paid  at  the  time  of  such  en- 
try, and  a  permit  given  for  their  removal, 
or  a  bond  is  given  by  their  owner  for  the 
due  payment  of  the  duties,  and  the  goods 
are  then  entered  in  the  bonded  warehouse 
book,  and  placed  in  some  bonded  ware- 
house ;  the  examining  warehouse  is  treated 
as  a  bonded  warehouse  for  this  purpose, 
and  goods  which  are  there  before  entry 
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remain  so  afterwards.  Goods  whicb  have 
been  bo  bonded  are  not  deliTered  out  of 
the  examining  warehouse,  or  other  bonded 
warehouse,  without  a  permit  from  the 
head  locker.  Special  statutoty  proTisions 
are  contained  in  the  Customs  Act,  s.  46, 
for  the  transfer  by  bill  of  sale  of  bonded 
goods,  and  a  book  was  kept  for  the  pur- 
pose of  entering  such  sales. 

The  whole  of  the  Customs  department 
is  under  the  control  of  the  collector  of 
Customs  at  the  port  of  Quebec,  but  the 
examining  warehouse  is  under  the  special 
charge  of  Francois  Xavier  M6tivier. 

Mitivier  received  no  express  instruc- 
tions from  the  collector  to  accept  any 
order  for  the  delivery  or  transfer  of  goods 
from  the  parties  owning  them,  but  it  was 
always  his  custom  to  do  so,  and  considered 
by  him  to  be  the  rule  of  the  office. 

Shortly  after  the  goods  were  bonded 
and  placed  in  the  examining  warehouse, 
Messrs.  Maxwell  &  Stevenson  applied  to 
the  appellants,  who  were  also  merchants 
at  Quebec,  carrying  on  their  business  un- 
der the  style  of  "  D.  D.  Toung  &  Co.,"  for 
a  loan  of  ^1,800  upon  the  security  of  their 
goods.  The  appeUants  having  consented, 
gave  to  Messrs.  Maxwell  &  Stevenson 
their  promissory  note  at  three  months' 
date  for  that  amount,  and  received  &om 
them  the  following  document : — 
"^1,800. 

■•  Quebec,  19th  Angust,  1864. 

"  Received  from  D.  D.  Toung  &  Co., 
their  note  at  three  months'  date  for 
eighteen  hundred  dollars,  being  an  ad- 
vance on  89  packages  of  wire  rope  rigging, 
marked  M.  A  S.,  No.  1  @  89  ez-stmr. 
St.  David,  and  now  in  H.  M.  ex.  ware- 
house, said  advance  to  be  repaid  to  D.  D. 
Young  <fc  Co.,  on  or  before  the  maturity  of 
their  note,  together  with  a  commission  of 
5  per  cent,  on  the  amt.  advanced.  Should 
the  advance  not  be  repaid  by  that  time, 
D.  D.  Y.  &  Co.  to  have  the  right  of  seUing 
the  rigging,  &c.,  and  paying  themselves 
out  of  the  proceeds. 

"Maxwell  &  Stevenson." 

Messrs.  Maxwell  &  Stevenson  at  the 
same  time  gave  to  the  appellants  the  fol- 
lowing order  on  the  officer  in  charge  of 
the  examining  warehouse : — 


"  The  OflScer  in  charge  of  H.  M. 
"  Examining  Warehouse. 

"  Quebec  19th  August,  1864. 

"  Will  please  hold,  subject  to  the  Order 
of  D.  D.  Young  &  Co.,  13  coils  wire  rope, 
Nos.  1  to  13 ;  1  bag  ironwork.  No.  14 ; 
74  coils  rope,  Nos.  15  to  88  ;  and  one  bale 
merchandise.  No.  89,  all  marked  M.  &  S., 
landed  from  the  steamer  St  David,  on 
her  last  passage  from  Liverpool,  they 
paying  the  duty  and  storage  charge  before 
removal,  and  oblige, 

"  Maxwell  &  Stevenson." 

This  order  was  the  same  day  taken  by- 
one  of  the  appellants'  clerks  to  the  said 
Franfois  X.  M6tivier  above-mentioned, 
who  wrote  across  it^  "accepted,  P.  X. 
M^tivier,"  and  at  the  same  time  wrote 
opposite  the  entry  of  the  goods  in  the 
warehouse  book  kept  by  him,  "  subject  to 
D.  D.  Young's  order." 

Messrs.  Maxwell  &  Stevenson  dis- 
counted the  appellants'  note. 

Messrs.  Maxwell  &  Stevenson  were 
unable  to  repay  the  advance  before  tho 
note  became  due  ;  but  at  their  request  the 
appellants  consented  not  to  sell  the  goods, 
but  to  continue  to  hold  them  as  secority 
for  their  advance,  in  consideration  of 
being  paid  an  extra  commission  of  2^  per 
cent,  for  an  extension  of  time  of  thxBe 
months.  Interest  was  also  to  be  paid  at 
7  per  cent.  The  appellants  accordingly 
retired  the  said  note  at  maturity,  and  coii- 
tinued  to  hold  the  goods. 

On  December  30th,  1864,  Messrs.  Max- 
well  &  Stevenson  duly  entered  the  goods 
and  bonded  them.  Aji  entry  of  them  was 
then  made  in  the  bonded  warehouse  book, 
kept  by  James  Scaley  as  above-mentioned, 
but  the  goods  remained  in  the  examininif 
warehouse. 

In  the  month  of  June,  1865,  the  three 
months'  extension  of  time  having  expired, 
the  appellants  prepared  to  sell  the  g^oods, 
and  gave  instructions  to  their  brokers, 
A.  J.  Markham  &  Co.,  to  that  effect.  The 
sale  was,  however,  stopped  by  the  seienre 
of  the  goods  in  execution  as  above-men- 
tioned. 

The  amount  due  from  Messrs.  Maxwell 
&  Stevenson  to  the  appellants  at  the 
time  the  goods  were  seized,  was  proved 
to  be  the  sum  of  ^2,05&i'^  mentioned  in 
the  appellants'  opposition. 
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There  was  no  evidence  that  the  state  of 
the  affairs  of  Messrs.  Maxwell  &  Steven- 
son was  known  at  the  time  to  the  appel- 
lants. 

The  case  was  heard  on  the  merits  be- 
fore Mr.  Justice  Stuart,  who,  on  July  2nd, 
1867,  gave  judgment  for  the  appellants, 
declaring  them  pledgees  of  the  goods  in 
question,  and  granting  mainlevee  of  the 
seizure  thereof. 

The  respondent  having  inscribed  the 
cause  for  review  before  three  judges,  the 
cause  was  again  argued  before  Mere- 
dith, C.J.,  Stuart,  J.,  and  Tascherau,  J., 
and  on  the  5ih  of  February,  1868,  the 
Court  gave  judgment,  reversing  the  judg- 
ment of  the  preceding  2nd  of  July,  on  the 
ground  that  the  appellants  did  not  obtain 
possession  of  the  goods  so  as  to  give  effect 
to  the  contract  of  pledge,  and  dismissing 
the  opposition  of  the  appellants  with 
costs ;  Mr.  Justice  Stuart  diBsenting. 

From  this  judgment  the  appellants 
appealed  to  the  Court  of  Queen's  Bench 
of  the  Province  of  Quebec,  Canada,  and  on 
the  19th  September,  .1868,  that  Court 
gave  judgment  confirming  the  judgment 
of  the  superior  Court. 

From  this  judgment  the  present  appeal 
was  brought. 

Sir  B..  P<dmer  and  Bcmyaas  for  the 
aj^MUants.  The  execution  creditor  stands 
in  the  shoes  of  the  execution  debtor.  The 
question  then  is :  What  were  the  rights  of 
Messrs.  Maxwell  &  Stevenson  at  the  time 
of  the  seizure  by  the  sheriff?  The  chief 
officer  at  the  examining  warehouse  had 
authority  to  accept  the  order  of  Messrs. 
Maxwell  &  Stevenson  that  the  goods  should 
be  held  subject  to  the  appellants'  order. 
The  possession  of  the  chief  officer  was, 
ttom  the  time  that  he  accepted  the  said 
order,  the  possession  of  the  appellants,  not- 
withstanduig  the  Uen  of  the  shipowner  for 
freight ;  and,  if  not,  it  became  such  as 
soon  as  the  freight  was  paid.  At  the  time 
of  Hxe  seizure,  Messrs.  Maxwell  &  Steven- 
son had  no  legal  right,  or  actual  power, 
to  take  possession  of,  or  interfere  with,  or 
sell,  the  goods,  without  first  paying  to  the 
t^pellants  the  sum  due  to  them.  The 
goods  had  been  validly  pledged  to  the  ap- 
pellants, and  were  in  their  constructive 
possession  at  the  date  of  the  seizure.  Goods 


in  the  possession  of  a  pledgee  cannot  be 
taken  in  execution  by  a  judgment-creditor 
of  the  pledgor.  The  respondent  failed  to 
prove  that  Messrs.  Maxwell  &  Stevenson 
were,  at  the  time  of  the  appellants'  ad- 
vance, insolvent  to  the  knowledge  of  the 
appellants.  They  referred  to  Eyre  v. 
M-D<rwell(l) ;  Watts  v.  Porter (2) ;  Beaoan 
V.  Lord  Oxford  (3). 

No  appearance  was  entered  on  behalf  of 
the  respondent. 

Gur.  adv.  vuU. 

Sib  Joseph  Napieb  (on  Feb.  11)  delivered 
the  judgment  of  their  lordships. — ^In  this 
case  the  respondent  claims  the  benefit  of 
a  seizure  of  goods,  under  a  writ  of  fieri 
facias  issued  on  a  judgment  recovered  by 
him  against  Messrs.  Maxwell  &  Steven- 
son, of  Quebec,  merchants.  The  writ 
was  issued  on  the  30th  May,  1865,  and 
certain  goods,  alleged  to  be  the  property 
of  Messrs.  Maxwell  and  Stevenson,  were 
seized  under  the  writ  by  the  sheriff.  The 
appellants  opposed  the  execution  on  the 
ground  that  by  a  contract  in  writing, 
bearing  date  the  19th  August,  1864,  the 
property  of  Maxwell  &  Stevenson  in  the 
goods  in  question  was  conveyed  to  them, 
and  an  authority  to  sell  expressly  con- 
fered  by  Maxwell  &  Stevenson  tor  the 
purpose  of  securing  repayment  of  ad- 
vances made  by  the  appellants  on  the 
faith  of  this  contract ;  and  as  repayment 
had  not  been  made,  that  the  seizure  under 
the  writ  should  be  set  aside. 

The  cause  was  heard  in  the  first  instance 
by  Mr.  Justice  Stuart,  one  of  the  judges 
of  the  Superior  Court  of  Lower  Canada. 
He  allowed  the  opposition,  and,  after  de- 
claring that  the  opponents  were  pledgees 
of  the  goods  in  question,  he  granted  main 
lev6e  of  the  seizure  thereof,  that  is, 
directed  an  amoveas  mantis  against  the 
execution  creditor.  This  decision  was  re- 
viewed by  the  full  Court.  The  majority 
of  the  judges  held  that  the  contract  had 
not  been  perfected  by  delivery  of  posses- 
sion of  the  goods  so  as  to  constitute  a 
pledge ;  and  on  this  ground  they  reversed 

(1)  9  H.L.  Cases,  619. 

,  &  B.  743 ;  8.  c  23  Law  J.  Bep.  (if  .s.) 


(1)  9  H.I 

(2)  3  E.  J 
a.B.  846. 


(3)  6  De  Oex,  H.  &  G.  507 ;  s.  c.  24  Law  J.  Bep. 
(N.s.)ChaDC  311. 
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the  deciaiun  of  Mr.  Justice  Stuart,  and 
dismissed  the  opposition  to  execution. 

The  case  was  then  taken  hj  appeal  to 
the  Court  of  Queen's  Bench,  and  the 
judgment  of  the  Superior  Court  was 
affinned.  The  appeal  to  Her  Majesty  in 
council  now  under  consideration  has  been 
brought  against  the  judgment  of  the 
Court  of  Queen's  Bench. 

In  the  reasons  of  the  judges,  which 
have  been  elaborately  drawn  up  by  Mr. 
Justice  Badgley,  the  material  point  of 
contention  is  stated  to  be,  "  the  opposants' 
want  of  possession  of  the  pledge,  actuaUv 
or  constructively,"  on  or  after  the  19th 
August,  1864.  It  is  at  the  same  time 
stated  that  "  the  preferential  privilege  of 
the  pledgee  in  the  thing  pledged,  ac- 
cordiug  to  our  law,  is  undeniable,  over 
the  creditors  of  the  pledgor  when  the 
contract  is  complete  and  perfect."  It  is 
suggested  (but  for  the  first  time)  that 
supposing  the  contract  of  pledge  to  have 
been  completed,  the  course  adopted  by  the 
appellants  in  opposing  the  execution  was 
not  in  accordaiice  with  the  Canadian 
law. 

The  goods  in  question  were  shipped  at 
Liverpool,  on  btxird  a  steamer  caUed  the 
St.  l)avid.  They  arrived  at  Quebec 
early  in  August,  1864,  and  were  reported 
by  the  master  of  the  vessel  at  the  customs 
in  Quebec  as  consigned  to  Messrs.  Maxwell 
&,  Stevenson. 

According  to  the  regulation  of  the 
Customs  the  goods  were  taken  to  their 
examining  warehouse,  and  in  the  book  of 
M.  Metivier,  the  chief  officer  in  charge  of 
the  warehouse,  an  entry  was  made  of 
them  as  consigned  to  Maxwell  &  Steven- 
son. They  were  marked  "M.  &  S."' 
The  lien  on  them  for  freight  continued, 
and  they  were  also  liable  to  detention 
until  the  charges  for  customs'  duties 
and  storage  had  been  satisfied.  Subject 
to  these  conditions,  the  consignees  bad 
the  ownership  and  the  poeseesion  of  the 
goods  and  also  the  right  of  dealing  with 
them  according  to  the  rules  of  law  applic- 
able to  transfers  of  goods  that  are  sub- 
ject to  charges,  and  actual  delivery  does 
not  take  place  at  the  time  of  the  transfer. 

The  officer  in  charge  of  the  warehouse 
was  bound  not  to  part  with  the  goods  until 
the  several  claims  for  freight,  duties,  and 


storage  had  been  discharged.  But  he  was 
at  liberty,  with  the  sanction  of  the  consig- 
nees, to  substitute  in  his  warehouse-book 
the  name  of  another  as  entitled  to  their 
property  and  possession  subject  to  the 
conditions  then  subsisting. 

"  The  general  rule  of  my  office  "  (says 
M.  Metivier)  "  is,  when  a  party  applies  to 
transfer  the  goods  to  another  party,  I 
generally  make  a  remark  in  my  book  to 
keep  in  mind  of  •asking  a  proper  order 
firom  the  party  to  whom  the  goods  are 
transferred,  and  that  is  very  often." 

The  goods  having  thus  been  placed  in 
the  Customs  Exanuning  Warehouse,  and 
the  entry  having  been  made  in  the  bode  of 
M.  Metivier,  Maxwell  &  Stevenson,  on  the 
19th  of  August,  1864,  asked  for  and  ob- 
tained from  the  appellants  an  advance  of 
1,800  dollars  on  the  goods,  described  in 
the  receipt  for  the  "advance,  signed  by 
Maxwell  &  Stevenson,  as  wire-rope,  rig- 
ging, &c.,  marked  M.  &,  S.,  ex  steamer 
St.  David,  and  now  in  Her  Majesty's  Ex- 
amining Warehouse ;  said  advance  to  be 
repaid  to  D.  D.  Yoni^  &  Co.,  on  or  before 
the  maturity  of  their  note,  tc^etlier  with  a 
commission  of  5  per  cent,  on  amount  ad- 
vanced. Should  the  advance  not  be  repaid 
at  that  time,  D.  D.  Young  &,  Co.  to  have 
the  right  of  selling  the  rigging,  &c.,  and 
paying  themselves  out  of  proceeds." 

A  request  note  of  the  same  date,  directed 
to  the  officer  in  charge  of  Her  Majesty's 
Examining  Warehouse,  and  signed  by 
Maxwell  &  Stevenson,  was  given  by  them 
to  the  appellants,  whereby  the  officer  was 
requested  "  to  hold  the  goods  "  (described 
as  in  the  receipt)  "  subject  to  the  order  of 
D.  D.  Young  &  Co.,  they  paying  the  duty 
and  storage  charge  before  removal."  Chi 
the  same  day  this  was  sent  to  M.  Metivier, 
who  wrote  across  it — "  Accepted,  P.  X. 
Metivier,"  and  it  was  then  returned  to  and 
kept  by  the  appellants.  M.  Metivier  also 
wrote  an  entry  in  his  own  book  opposite 
to  the  entiy  made  when  the  goods  were 
first  placed  m  the  warehouse.  This  second 
entry  was — "  Subject  to  D.  D.  Young's 
order."  He  says — "  I  made  that  entry  in 
order  that,  in  case  the  said  wire-  and  rope- 
rigging  were  claimed  by  anybody,  I  should 
require  the  order  of  D.  D.  Young  &  Co. 
before  delivery."  He  further  says  that  ho 
would  not  have  delivered  the  goods  to 
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Maxwell  A  SteveAson,  or  to  any  other, 
withoat  an  cnder  fimm  the  appellants. 

ThnB,  as  between  the  Ca8t<»nB  and  the 
appellants,  the  latter  stood  precisely  in  the 
position  in  which  Maxwell  &  Stevenson 
had  stood  before  the  request  note  was  ac- 
cepted and  the  entry  made  in  the  ware- 
hcmse-book  byM.  Metivier ;  and  as  between 
the  i^pdlants  and  Maxwell  &  Stevenson, 
the  goods  in  qoestion  were  sufficiently 
transferred  for  we  porposes  of  the  pledge 
or  mortgage. 

It  appears  to  their  Lordships  that  by 
the  express  agreement  of  the  parties  in 
this  case,  followed  by  the  acceptance  of  the 
chief  ¥rarehoase-keeper,  there  was  a  valid 
oonstmctive  delivery  of  the  property  com- 
prised in  the  contract,  and  that  the  judg- 
ment under  iu>peal,  which  dismissed  the 
opposition  and  gave  efiTect  to  the  seizure 
under  the  execution,  to  the  prejudice  of 
the  rights  of  the  appellants  as  pledgees, 
cannot  be  snpported.- 

Their  Lora«ups  will,  therefore,  humbly 
advise  her  Majesty  that  the  judgment  of 
the  Court  of  Qaeen's  Bench  shonld  be  re- 
versed, and  that  in  lieu  thereof  it  should 
be  ordered  that  the  judgment  of  the  Supe- 
rior Court,  which  reversed  the  judgment 
of  Mr.  Justice  Stuart,  should  also  be  re- 
versed, and  the  judgment  of  Mr.  Justice 
Stoaii  be  affirmed  with  costs  in  both 
Courts.  The  appellants  are  entitled  to 
have  their  costs  <a  this  appeal. 

AXtoroeja — Biachol^  Bompaa  &  Bischoff. 


1870  fTHOlIAa    PHILIPPE    LA    CLOCHE 

Jan  22'24.<     ^D  JkSOTBzn,  appellants  ; 

1.'  e      1 


March  5. 


THOMAS  LA  CLOCHE, 

(.  retpondmt.* 


Jersey — Heir — Testamentary  Law — Per- 
sonal  Estate — Bights  of  Possessiott  of  Exe- 
entors. 

By  the  law  and  custom  <^  Jersey  a  testa- 
tor who  dies  leaving  lawjvi  issue  can  only 
dispose  of  a  part  of  his  personal  estate,  but 
the  eMcutors  of  such  testator  are  entitled  to 

•  Fment,  Lord  WMtbmx.  Sir  J.  Colvile  and  Sir 
J.  Napier. 
Haw  Sians,  39.— Panr.  Covir. 


possession  of  the  entirety  of  the  personal 
estate  until  they  have  fuyilled  the  duties  of 
the  administration. 

This  was  an  appeal  from  a  judgment  of 
the  full  Court  of  Appeal  of  the  Ro^  Court 
of  Jersey,  reversing  the  judgment  of  the 
inferior  number  of  the  Royal  Court. 

The  appellants  were  the  executors  of 
Thomas  Ia  Cloche. 

The  respondent  was  the  heir  of  the  said 
Thomas  Ia  Cloche. 

The  said  Thomas  La  Cloche,  who  was  a 
native  of  St.  Helier  in  the  island  of  Jersey, 
made  and  executed  his  last  will  and  testa- 
ment, bearing  date  the  2nd  day  of  October, 
1862 ;  by  which  will,  after  providing  for  all 
debts  and  some  small  legacies  and  funeral 
expenses,  the  testator  bequeathed  all  his 
personal  property  to  his  grandson,  Thomas 
PUlippe  La  Cloche,  and  in  case  the  said 
Thomas  Philippe  La  Cloche  should  die  in 
the  life  time  of  the  testator,  the  testator 
directed  that  the  whole  of  the  tvsidue  of 
his  personal  estate  should  pass  to'his  son, 
John  Frederick  La  Cloche,  and  he  ap- 
pointed the  said  Thomas  Philippe  Ia 
Cloche  and  William  Oaudin,  the  appel- 
lants, the  executors  of  his  will. 

The  testator  died  on  the  13th  day  of 
October,  1864,  without  having  altered  or 
revoked  his  said  will,  which  was  proved 
on  the  20th  day  of  October,  1864  by  the 
said  Thomas  Philippe  La  Cloche  and 
William  Gandin,  the  executors  therein 
named,  and  who  were  the  present  appel- 
lants, before  the  Dean  of  the  Ecclesiastical 
Court  of  the  island  of  Jersey. 

The  personal  property  of  the  testator 
was  of  considerable  value,  and  the  prin- 
cipal part  thereof  was,  at  the  date  of  his 
decease,  invested  in  foreign  fonds  and 
railway  shares,  chiefly  French,  Spanish, 
and  Italian,  the  securities  for  which, 
amoonting  in  the  whole  to  several  hundred 
thousand  francs,  were  at  the  time  of  his 
death  held  by  Messrs.  MaUet  Brothers  and 
Company,  bankers,  of  Paris,  who  also  had 
a  considerable  som  of  cash  belonging  to 
the  said  testator's  estate. 

The  appellants  after  having  proved  the 
will  of  the  testator  took  measures  as  the 
executors,  for  the  purpose  of  obtaining  the 
transfer  to  them  of  the  various  funds  and 
securities  so  invested  belonging  to  the 
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testator's  estate,  but  upon  applying  to 
Messrs.  Mallet  Brothers  and  Company, 
they  were  informed  that  a  caveat  had  been 
lo^ed  in  their  hands  on  behalf  of  the  re- 
spondent, Thomas  La  Cloche,  who  claimed 
to  be  the  only  son  and  the  heir  of  the  said 
testator. 

On  the  24th  November,  1864,  the  ap- 
pellants  cansed  notice  to  be  served  apon 
Messrs.  Mallet,  summoning  them  to  ap- 
pear before  the  First  Chamber  of  the  Civil 
Tribunal  of  the  Seine  to  show  cause  why 
they  shonld  not  be  ordered  without  delay 
to  restore  to  the  appellants,  as  such  exe- 
cutors, with  the  interest  due  thereon  for 
the  half  year  then  past,  all  the  several  se- 
curities and  fonds,  and  all  such  personal 
effects  as  had  been  deposited  in  their  hands 
by  the  testator  and  which  belonged  to  his 
succession. 

The  respondent  appeared  in  the  said  suit, 
alleging  that  in  his  capacity  as  only  son 
and  sole  heir  of  the  deceased  he  had  insti- 
tuted before  the  competent  tribunals  an 
action  for  declaring  null  and  void  the  said 
will,  that  in  that  position,  he  had  an  inte- 
rest in  seeing  that  the  securities  belonging 
to  the  succession  of  his  &ther  should  not 
be  placed  in  the  hands  of  the  executors. 

On  the  24th  of  February,  1865,  the 
First  Chamber  of  the  Civil  Tribunal  do- 
aided  that  the  present  appellants  b&A.  the 
right  to  receive  all  the  moneys  and  per- 
sonal securities,  forming  part  of  the  suc- 
cession of  the  said  testator,  which  were  in 
the  hands  of  Mallet  Brothers  and  Com- 
pany, and  that  the  said  Mallet  Brothers 
and  Company  were  bound,  notwithstand- 
ing any  opposition  of  the  respondent, 
to  hand  the  same  over  to  them,  and  ad- 
judged that  the  respondent  should  pay 
the  costs  of  his  intervention. 

The  respondent  appealed  from  this  de- 
cision, and  on  the  29th  of  November,  1865, 
the  Imperial  Court  of  Paris  reversed  the 
decision  of  the  Court  below,  on  the  ground 
that  the  dispute  between  the  heir  and  tlie 
executors  of  the  will  related  to  a  foreign 
mccession,  and  only  concerned  foreigners, 
and  that  the  French  Courts  were  therefore 
incompetent  to  adjudicate  thereon,  and  the 
said  Cfourt  ordered  that  until  it  should  be 
otherwise  decreed  the  said  Messrs.  Mallet, 
Brothers  shonld  continue  to  remain  in 
possession  of  the  securities,  documents, 


papers  and  moneys  belonging  to  the  soc- 
cession  of  the  said  testator,  Thomas  La 
Cloche,  then  in  their  hands,  and  to  admi- 
nister them  for  the  benefit  of  the  persons 
entitled. 

On  the  27th  of  April,  1865,  and  after 
the  decision  of  the  Civil  Tribunal  of  the 
Seine,  but  before  the  hearing  of  the  ap- 
peal from  that  decision,  the  respondent, 
alleging  himself  to  be  tiie  only  son  of  the 
testator  and  sole  heir  to  the  succession  of 
the  deceased,  instituted  a  suit  in  the  Royal 
Court  of  Jersey  against  the  appellants  as 
executors  of  the  said  will,  for  the  purpose 
of  having  the  said  will  set  aside  and  an- 
nulled as  being  made  to  the  prejudice  of 
the  said  heir  and  contrary  to  law  and 
custom. 

The  suit  so  instituted  by  ihe  respondent 
against  the  appellants  came  on  for  hear- 
ing before  the  inferior  number  of  the  Boyal 
Court,  and  on  the  20th  of  June,  1865,  the 
inferior  number  of  the  Boyal  Court  d 
Jersey  declared  that  the  respondent  had 
made  out  his  title  to  be  considered  legiti- 
mate heir  of  the  testator,  and  determined 
that  the  said  will  ought  to  be  reduced,  ad 
legUimwm  modum,  thereby  in  effect  de- 
ciding that  the  testator  had  by  his  said 
will  exceeded  the  amount  of  which  he 
could  by  law  dispose  beneficially,  but  that 
the  will  ought  not  to  be  set  aside  or  an- 
nuled,  and  the  Court  sent  the  parties  bo- 
fere  the  Greffier  as  arbitrator,  to  proceed 
and  act  in  conformity  with  the  judgment 
of  the  Court. 

Proceedings  were  taken  before  the  Gref- 
fier, when  the  appellants  objected  that  they 
ought,  according  to  custom,  during  a  year 
and  a  day  at  all  events,  to  he  seised  of  all 
the  personal  property  (meubles),  consti- 
tuting the  succession,  and  not  having  been 
so  seized  according  to  custom,  they  could 
not  be  held  bound  to  render,  as  they  were 
required  to  do,  accounts  of  the  said  tes- 
stator's  estate,  and  that  the  conduct  of  the 
respondent  in  intervening  in  the  said  action 
before  the  French  tribunals,  and  thereby 
resisting  their  title  to  receive  and  adim- 
nister  the  said  testator's  personal  pro- 
perty, in  fi>tct  operated  to  taJce  from  them 
both  the  liability  and  the  power  to  render 
such  accounts.  These  objections  of  the 
appellants,  however,  were  then  over- 
ruled. 
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The  appellants  also  commenced  an  action 
in  the  Boyal  Court  of  Jersey. 

The  plaint  in  this  action  alleged  that 
the  appellants  were  the  ezecators  of 
Thomas  La  Cloche  deceased,  and  that,  in 
conseqaence  and  by  force  of  the  law  and 
custom  of  Jersey  they  became  of  right  in- 
vested  with  the  raitirety  of  the  rights  of 
the  sncceesion  of  the  said  Thomas  La 
Cloche,  and  had,  in  consequence,  the  ab- 
solute seisin  &om  the  moment  of  the  death 
of  the  testator  of  all  the  effects,  debts, 
and  personal  property  of  the  deceased. 

The  respondent  pleaded,  amongst  other 
pleas,  that  he  was  the  only  son  and  heir  of 
the  said  Thomas  La  Cloche,  that  as  such 
he  was  entitled  by  law  to  the  possession 
and  property  of  two-thirds  at  the  least  of 
the  personal  estate  o£  the  deceased,  of 
which  right  it  was  impossible  for  the 
deceased  to  deprive  him;  that  by  the 
rule  of  law,  "la  mort  saisit  le  vif,"  he 
was  in  his  character  of  heir,  from  the  mo- 
ment of  the  death  of  the  testator,  seized 
of  the  entirety  of  the  personal  estate,  and 
was  not  bound  to  divest  himself  of  any 
part  thereof^  before  it  should  have  been 
definitely  determined  whether  or  not  there 
existed  a  vaUd  will  of  the  deceased ;  that 
the  question  of  setting  aside  the  will  of 
the  deceased  was  then  pending  before  the 
Court,  in  a  cause  to  which  he  the  said 
defendant  in  his  character  of  heir  of  the 
deceased,  and  the  residuary  legatee,  were 
parties ;  and  that  although  the  Court  had 
decided  that  the  will  of  the  deceased 
ought  not  to  be  set  aside  in  its  entirety, 
but  ought  only  to  be  reduced,  ad  legitmwm 
modwm  the  question  as  to  the  validity  of 
the  will  had  not  been  set  at  rest,  the 
plaintiffs  having  appealed  fi:t>m  the  said 
decision;  that  even  supposing  that  the 
judgment  of  the  Court  should  be  con- 
firmed on  appeal,  it  would  be  evidently 
contrary  to  principle  and  to  law,  that  he 
the  heir  should  be  bound  to  divest  himself 
of  the  part  which  belonged  to  him  of  right, 
in  order  to  transfer  it  to  persons  who  had 
no  right,  except  such  as  they  derived  &om 
the  testator,  in  the  degree  in  which  he  had 
power  to  make  a  will.  And  the  re- 
spondent alleged  that  the  question  as  to 
the  seisin  to  the  estate  of  the  deceased 
could  not  be  decided  until  the  result 
should  be  known  of  the  suit  to  set  aside 


the  will,  that  he  ought  to  remain  seized  of 
the  entirety  of  the  said  estate  until  the 
termination  of  that  suit ;  and  that,  upon 
the  supposition  most  &vonrable  to  the 
executors,  they  could  only  be  entitled  to 
one-third,  at  most,  of  the  said  estate. 

The  appellants  answered  that  the  seisin 
conferred  upon  the  executors,  in  conse- 
quence of  the  trust  committed  to  them, 
had  its  origin  and  its  reason  in  the  will 
formally  expressed  by  the  testator,  that 
this  seisin  had  a  character  essentially 
administrative,  and  displaced  the  common 
law  seisin  of  the  heir,  which  only  became 
effective  when  the  mission  of  the  executors 
was  accomplished;  that  the  Tnayim,  "la 
mort  saisit  le  vif^"  only  conferred  the  di- 
rect and  immediate  seisin  on  the  heir,  in  a 
case  in  which  there  was  no  will,  and  there- 
fore, that  in  the  present  case  it  was  not  ap- 
plicable. That  it  was  from  the  very  hands 
of  the  testamentary  executors  that  the  heir 
was  to  receive  his  net  share  of  the  succes- 
sion—  the  testamentary  executors  being 
the  direct  continuation  (continuateurs)  of 
the  very  person  of  the  testator,  as  &r  as 
regarded  the  carrying  out  of  his  last 
wishes. 

On  the  13th  of  October,  1866,  the 
inferior  number  of  the  Boyal  Court  of 
Jersey  unanimonsly  gave  judgment  in 
this  action  in  &vour  of  the  appellants,  as 
follows  : — "  Considering  that,  according  to 
the  custom  followed  in  this  bailiwick,  the 
testamentary  executors  are  seized  of  the 
personal  property  of  the  testator.  That 
the  seisin  of  ibe  executors  is  not  permitted 
for  their  own  profit,  but  in  trust  to  serve 
in  the  execution  of  the  will.  That  the 
seisin  of  the  executors  is  indivisible  by 
the  very  nature  of  their  duties  as  such, 
and  that  they  ought  to  have  the  seisin  of 
the  entirety  of  the  personal  estate  of  the 
deceased,  all  the  more  because  from  the 
moment  of  taking  upon  themselves  the 
trust,  they  are  bound  to  prepare  an  inven- 
tory of  the  entirety  of  the  said  succession, 
and  are  liable  to  the  demands  of  those  who 
have  claims  against  the  said  estate.  The 
Court,  for  these  reasons,  has  overruled  the 
pleas  of  the  defendant,  and  is  of  opinion 
that  the  plaintiffs,  as  executors  of  the  will 
of  the  said  late  Thomas  La  Cloche,  are  en- 
titled to  the  seisin  of  the  entirety  of  the 
person.vl  estate  of  the  said  deceased,  and 
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that  they  arc  to  be  preferred  to  the  heir  in 
the  possession  of  the  effects,  deeds,  and 
secaritics  of  the  said  snccession,  and  the 
defendant  is  condemned  to  pay  the  costs." 
The  respondent  appeal^  on  all  the 
^Joints  fi:oni  the  judgment  of  the  inferior 
nnmber  of  the  Boyal  Coort  to  the  ftdl 
Court. 

On  the  27th  of  October,  1868,  the  full 
Court  gave  judgment  upon  the  appeal, 
the  Judges   being    divided    in    opinion. 
Three  of  the  jurats  were  of  opinion  that 
the  judgment  of  the  Court  below  ought  to 
be  affirmed  for  the  same  reasons.     Two 
jurats  were  of  opinion  that  the  testator 
having  died  in  the  island,  where  the  law 
is  superior  to  his  will,  the  law  allowing 
the  testator  to  bequeath  only  one-third 
of  his  personal  property,  the  principle 
"le  mort  saisit  le  vif"  gave  to  the  heir 
the  seisin  of  the  remainmg  third  of  the 
personal   estate    of  the    deceased,    each 
party  contributing  to  the  charges  or  debts 
of  the  estate  in  the  above  mentioned  pro- 
portions.    One  jurat  was  of  opinion  that 
considering  that  by  the  act  of  the  Court 
of  the  20th  day  of  Jane,  1865,  the  will  of 
the  said  Thomas  La  Cloche,  Esquire,  was 
upon  an  action  between  the  parties  to  this 
case  reduced  ad  legitimum  modum  and  the 
said  parties  were  sent  before  the  Greffier  ea 
Arbitrator  in  order  to  establish  the  amount 
of  the  estate  of  the  deceased,  and  to  pro- 
ceed in  conformity  with  the  judgment  of 
the   Court,   that  by  that  judgment,  the 
right  of  the  said  Thomas  La  Cloche  in 
his  capacity  as  sole  heir  of  his  father  to 
the  two-thirds  of  the  said  personal  estate 
was  in  conformity  with  the  acknowledged 
laws  and  customs  of  the  island,  and  that 
the  said  Thomas  Philippe  La  Cloche,  one 
of  the  executors  of  the  said  will  and  resi- 
duary legatee,  had  a  right  to  the  other 
third,  subject  to  the  charges  fixed  by  law. 
That  it  had  been  established  by  the  pro- 
ceedings taken  before  the  Greffier,  that 
nearly  the   whole  of  the  personal  estate 
appertaining  to  the  said  succession,  con- 
sisting of  securities  payable  to  bearur, 
amounting  to  nearly  one  million  of  firancs, 
was  in  the  hands  or  in  the  custody  of 
Messrs.  MaUet  Brothers,  bankers,  at  Paris, 
where  the    deceased    had    placed  them. 
That  an  heir  in  a  direct  line  cannot  be 
deprived  of  his  right  to  taku  possession 


of  the  share  coming  to  him  in  a  personal 

succession.     That  the  right  of  the  heir  to 

two-thirds  of  the  said  estate  having  been 

acknowledged    by    the    above-mentioned 

judgment,  that  the  said  Thomas  La  Cloche 

as  heiifof  his  &tfaer  should,  under  all  the 

circumstances  of  the  case,  be  invested  with 

the  share  to  which  he  was  entitled  before 

the  executors  could  take  possession  of  the 

third  of  the  said  estate,  which  the  deceased 

had  right  to  dispose  of.     One  jurat  was 

of  the  following  opinion : — That  if  the 

two  executors  were  strangers,  and  had  no 

interest  in  the  will  as  legatees,  they  would 

have  a  light  to  the  seisin  of  the  whole  of 

the  personal  estate  of  ihe  testator,  but 

considering   that    Thomas    Philippe    La 

Cloche,  one  of  the  executors,  was  residuary 

legatee,  it  would  not  be  right  towards  the 

heir,   to  invest  the   executors  with   the 

whole  of  the  personal  estate,  but  that  the 

executors  should  have  the  seisin  of  the 

portion  ihaX  the  testator  had  by  law  the 

right  of  bequeathing ;  for  these  reasons  be 

was  of  opinion  that  the  jndgmmit  of  the 

inferior  nnmber  should  be  reversed  until 

the  final   adjudication   of   the    suit  en* 

tered    for    ihe    revocation    of  the   said 

will     One  jurat  was  of  opinion  that  the 

judgment  of  the  inferior  number  ought 

to  be  reversed,  inasmuch  as,  according  to 

the  laws  and  customs  of  the  island,   a 

father  cannot  dispose  of  the  whole  of  his 

personal  estate,  but  only  of  one-third  in 

conformity  with  the  wish  of  the  law.     And 

whereas,  by  an  act  dated  the  20th  day  of 

June,    1865,   the    will  of  tlie  deceased, 

wherein  he  disposed  of  the  whole  of  his 

personal  estate,  without  any  reference  to 

his  heir,  was  modified,  the  said  will  being 

reduced  ad  legitiimim  modum,  that  is  to 

say,    in  accordance  with  law,   and  the 

ptu^aes  were  sent  before  the  Greffier,  in 

order  to  establish  the  share  appertaining 

to  each  party.   That  the  executors  had  no 

right  to  clauu  the  seisin  of  the  whole  of 

the  personal  estate  of  the  deceased,  that 

they  should  only  take  after  shares  had 

been  apportioned,  the  portion  which  might 

come  under    their    administration,    and 

disposal  of  it  according  to  the  will  of  the 

testator.     That  for  these  reasons  the  pleas 

of  the  executors  should  be  dismissed,  and 

the  heir  should  have  the  seisin  of  the  two- 

thirdii,  and  the  executors  the  seisin  in  pos'- 
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Bession,  of  ihe  other  third  of  the  personal 
estate  belonging  to  the  stud  deceased,  the 
latter  being  bound,  should  it  be  asked,  to 
give  security  for  the  administration  of  the 
share  of  the  said  personal  property  nnder 
their  control 

The  Court,  therefore,  rerersed  the  jndg' 
ment  of  the  Court  below,  and  condemned 
the  appellantB  to  pay  tiie  costs  of  the 
action,  with  the  exception  of  the  costs  of 
the  rehearing,  whi<di  costs  were  to  be 
shared  equally  between  the  parties. 

From  this  judgment,  the  appellants  ap- 
pealed to  Her  l&jeety  in  council. 

Sir  B.  Palmer,  Mr.  Millar  and  Mr. 
Viikery  (Jersey  bar),  for  the  appellants. 

By  the  law  and  custom  of  the  island  of 
Jersey,  every  person  of  the  age  of  twenty 
years,  not  labouring  under  incapaciiy,  has 
power  to  mi^e  a  will,  and  may  nominate 
penons  as  executors  to  whom  he  may 
commit  the  trust  and  duty  of  administrat- 
ing his  property.  By  the  law  and  custom 
of  Jersey,  an  executor  who  has  in  due 
form  prored  a  will,  is  liable  to  the  pay> 
meat  of  all  debts  of  the  testator,  and 
is  entitled,  enabled,  and  bound  to  collect 
and  get  in  and  recover  all  the  personal 
estate  of  the  testator.  Assuming  that  the 
respondent  is  ihe  legitimate  son  and  heir 
of  the  testator,  and  entitled  to  share  in 
the  division  of  his  estate,  yet  the  right 
of  the  testator  to  make  a  will  and  to 
^point  executors  is  not  thereby  pre- 
judiced or  affected.  Principle,  conveni- 
ence, and  authority  are  in  fbvonr  of  this 
practice.  The  executors  are  the  proper 
persons  to  receive  and  give  receipts  for 
the  entirety  of  the  property  of  the  testator, 
and  to  administer  and  apply  the  same 
according  to  law,  and  to  tmnsfer  or  pay 
over  to  tiie  heir  of  a  testator  so  much  of 
the  testator's  estate  as  he  shall  be  unable 
i»  dispose  of.  The  Tnayi-m  "le  mort 
saisit  le  vif,"  on  which  the  respondent 
relies,  applies  only  when  a  person  dies  in- 
testate, and  when  thereupon  his  property 
passes  direct  to  the  heir.  At  the  time 
when  the  Norman  law  prevailed  in  Eng- 
land, the  whole  personal  estate  of  a  tes- 
tator devolved  upon  the  executors,  though 
a  testator's  wife  and  children  could  not 
be  deprived  of  the  whole  of  the  person- 
alty. 


They  referred  to  Terrien  (1),  Pothier  (2), 
Spence  Equi.  JwrU.  (3),  and  W.  WUUtmu 
on  Executors,  citing  Olanmlle  2  Fleta. 

Mr.  Meilish  and  the  Procureur  G^eneral 
of  Jersey  {M.  Marett),  for  the  respondent. 

The  right  of  a  testator  to  vest  his  perr 
Bonal  estate  in  his  executors  is  dependant 
on  and  is  limited  by  the  power  given 
him  by  law  of  disposing  of  his  estate. 
The  testator  has  left  an  only  son,  and  has 
consequently  by  law  power  to  dispose  of 
one-third  cmly  of  his  personal  estate. 
The  executors  of  the  will  have  no  legal 
right  to  the  seisin  of  the  whole  of  such 
estate,  but  at  most  to  the  seisin  of  the 
"part  disponible,"  which  is  one-third 
piuH;.  The  fact  that  the  teetatca:  has  made 
a  will  disposing  of  the  whole  of  his  per- 
sonal property,  cannot  add  to  the  powers 
of  the  executors,  or  operate  to  the  pre- 
judice of  the  heir.  An  act  done  in  viola- 
tion of  the  law  can  have  no  effect.  The 
respondent  is  the  sole  heir  of  the  testator, 
and  is  entitled  to  two-thirds  of  his  peiv 
sonal  estate  as  his  lawful  right,  irrespec- 
tive of  the  wishes  of  the  testator  and 
firee  in  aU  respects  from  his  controL  By 
virtue  of  the  maxim  "le  mort  saisit  le  vif" 
he  became  seized  of  the  succession  of  the 
deceased  at  the  veiy  moment  and  by  the 
very  fact  of  the  death  of  the  testator.  Ho 
cannot  be  compelled  against  his  will  to 
suffer  the  executors  to  have  the  possession 
and  control  of  the  portion  of  the  estate 
of  the  deceased  which  by  law  devolves  on 
the  heir.  By  the  law  of  Jersey  the  execu- 
tors of  a  will  cannot  be  called  upon  to 
g^ve  an  account  of  their  administration 
until  after  the  expiration  of  a  year  and  a 
day  from  the  date  of  the  probate  of  the 
will.  During  all  that  time,  the  heir 
would  be  excluded  from  the  enjoyment  of 
what  is  his  own.  A  testator  must  be  con- 
sidered  as  having  died  intestate  as  to  that 
part  of  his  personal  estate  over  which  the 
law  gives  him  no  testamentaiy  power. 

Sir  B.  Palmer  in  reply. 

Cw.  adv.  vuU. 

(!)  Des  Testamenta :  Dee  Ex^utenn, Commea- 
taries  de  Droit  Civil  de  Normandie,  bk.  6.  c.  7.  p. 
217.    Contume  d'Orleans.    Contume  lUfonn^. 

(2)  TraiU  de  Droit  Civil.  Dnpin'*  Ed.  vol.  rii. 
p.  343 ;  voL  z.  p.  641. 

(8)  VoL  i.  p.  189. 
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LoBD  Webtbubt  (on  March  5th)  de- 
livered the  judgment  of  their  Lordships. 

The  appdlonts  are  the  executors  of  the 
will  of  Dr.  Thomas  la  Cloche,  who,  at  the 
time  of  his  death,  was  domicUed  in  the 
island  of  Jersey. 

The  respondent  claims  to  be  the  lawful 
son  and  only  child  of  the  testator. 

The  construction  and  effect  of  the  tes- 
tator's will,  and  the  succession  to  hid 
moveable  estate,  must  be  determined  by 
the  law  of  Jersey,  being  the  law  of  the 
domicile. 

By  that  law  a  testator  who  dies  leaving 
a  widow  and  a  lawful  child,  cannot  dispose 
by  his  last  will  of  more  than  one-third 
part  of  his  personal  estate,  and  if  the  will 
professes  to  dispose  of  the  entirety  or  more 
than  one-third  part  of  the  moveables,  it  is 
liable  to  be  reduced  ad  legitimwm,  modum. 

The  testator  died  on  the  18th  of  October, 
1864.  His  will  was  duly  registered,  that 
is  to  say  proved  by  the  appeUJimts  as  exe- 
cutors on  the  20th  of  October,  1864. 

The  personal  estate  of  the  testator  con- 
sisted chiefly  of  shares  in  foreign  funds 
and  railway  companies,  the  certificates  and 
coupons  of  which  were  at  the  time  of  his 
death,  and  still  are,  in  the  hands  of  his 
bankers,  MM.  Mallet,  Preres  &  Co.,  ban- 
kers  at  Paris. 

The  appellants  demanded  from  MM. 
Mallet  the  deUvery  of  those  securities  to 
themselves  as  executors.  The  respondent 
as  heir-at-law  intervened  and  entered  a 
caveat  against  such  delivery. 

The  Imperial  Court  of  Paris,  on  appeal, 
decided  that  as  the  dispute  related  to  a 
foreign  succession,  and  concerned  foreign- 
ers only,  it  was  itself  incompetent,  and  that 
the  property  must  remain  in  the  hands  of 
the  bankers  until  the  right  of  possession 
had  been  decided  by  the  tribunals  of  the 
domicile. 

Pending  these  proceedings  in  France,  a 
suit  was  instituted  in  Jersey  by  the  respon- 
dent E^inst  the  appellants  for  the  pur- 
Cof  annulling  the  wiU,  and  the  appel- 
3  in  their  defence  impeached  the  legi- 
timacy of  the  respondent.  In  these  suits 
it  seems  that  the  Court  in  Jersey  of  the 
first  instcmce  reAised  to  set  aside  the  will, 
but  made  a  decree  reducing  it  ad  legitimwn 
modwm,  and  also  declared  that  the  respon- 
dent had  mad^  out  his  title  as  lawful  heir 


to  the  testator.  From  these  judgments 
both  parties  appealed,  but  at  this  stage  of 
the  proceedings  it  seems  to  have  occurred 
to  them  that  the  property  could  never  be 
obtained  from  the  bankers  at  Paris  until 
the  right  to  the  saisine  or  possession  of 
the  moveable  estate  had  been  finally  de- 
termined, and  a  final  decision  given  on  the 
question  whether  the  executors  were  en- 
titled to  take  possession  of  or  recover  ihe 
whole  of  the  moveables  for  the  purposes  of 
administration,  or  whether  the  heir  was 
entitled  to  take  possession  of  two-thirds 
directly,  excluding  any  possession  thereof 
by  the  executors. 

Accordingly,  the  executors  commenced 
an  action  in  the  Boyal  Court  of  Jersey, 
and  by  their  plaint  prayed  a  declaration 
that  they  as  executors  have  by  virtue  of 
the  oath  that  had  been  administered  to 
them,  and  by  virtue  of  the  law  and  cus- 
toms of  the  country,  the  saisine  or  posses- 
sion of  the  entirety  of  the  moveable  suc- 
cession of  the  dec^sed  testator. 

In  answer  to  this  action  the  present 
respondent  pleaded  that  as  sole  heir-at-law 
and  only  child  of  the  deceased  testator,  he 
had  right  l^  law  to  the  possession  and 
ownership  of  two-thirds  at  least  of  the 
moveable  succession  of  the  deceased,  Mid 
that  by  the  rule  of  law,  le  mort  sairii  le  vif, 
he  was  seized  thereof  from  the  moment  of 
the  death  of  the  testator. 

The  judgment  of  the  inferior  number  of 
the  Boyal  Court  of  Jersey  was  given  to 
this  effect,  viz. :  "  Considering  that,  accord- 
ing to  the  custom  constantly  followed  in 
this  baiUwick,  the  testamentary  executors 
are  seized  of  the  moveable  property  of  the 
testator,  that  the  seisin  of  the  executors  is 
not  granted  them  for  their  own  personal 
benefit,  but  rather  in  trust  to  serve  the 
administration  of  the  will ;  that  the  seisin 
of  executors  is  by  the  very  nature  of  their 
duties  indivisible,  and  that  they  ought  to 
have  possession  of  liie  entirety  of  the 
moveable'  property  of  the  deceased,  the 
more  because,  from  the  time  of  their  entiy 
into  charge  of  it,  they  are  bound  to  furnish 
an  inventory  of  the  entirety  of  the  suc- 
cession, and  are  bound  to  answer  the  de- 
mands of  all  who  have  any  claims  against 
the  succession.  Therefore  the  Court  dis- 
misses the  plea  of  the  defender,  and  de- 
termines that  the  plaintiffs  as  executors  of 
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the  will  of  the  deceased  are  entitled  to  the 
seiidii  of  the  entirety  of  the  moveable 
sncoession  of  the  deceased,  and  ought  to 
be  preferred  to  the  heir  in  the  possession  of 
the  moveables,  docnments,  and  evidences 
of  the  succession." 

From  this  judgment  the  present  respon- 
dent appealed  to  the  superior  number  of 
the  Royal  Court. 

Before  stating  the  decree  of  the  Appel- 
late Tribunal  it  is  material  to  observe  that 
the  judgment  of  the  inferior  number  in- 
cluded the  decision  of  the  Bailly,  who  is 
the  principal  legal  authority  in  Jersey. 

Their  Lordslups  think,  therefore,  that 
gref^  weight  is  to  be  ascribed  to  the 
Bailly's  statement  of  the  law  and  custom 
of  the  island.  The  Court  of  Appeal,  or 
Court  of  the  ereater  number,  were  greatly 
divided  in  opinion ;  three  of  the  jurats  or 
judges  were  in  favour  of  affirming  the 
decision  of  the  Court  below.  Two  of  the 
jurats  were  of  opinion  with  the  rerooudent 
that  the  maxim  le  mart  saisit  le  vi/gAYe  to 
the  heir  the  saisine  or  possession  of  two- 
third  parts,  and  to  the  executors  the  seisin 
of  one-third  part  only,  of  the  moveable 
succession  of  the  testator. 

Another  jurat  appears  to  have  decided 
against  the  right  of  the  executors,  because 
in  this  particular  case  one  of  them  was 
residnary  legatee. 

The  two  remaining  jurats  appear  to  have 
also  decided  against  the  executors,  on  the 
ground  that  the  will  had  been  reduced  ad 
leffitimum  modum,  and  the  parties  sent 
before  the  (hreffier  to  prove  the  portions 
which  belonged  to  each  party ;  and  that 
this  had  deprived  the  executors  of  the 
right  of  claiming  seisin  of  the  whole  of  the 
moveable  property.  Upon  the  whole,  a 
majority  of  five  jurats  out  of  eight  pro- 
nounced for  the  reversal  of  the  decision  of 
the  Court  of  inferior  number.  Their 
Lordships  have  stated  shortly  the  grounds 
c^  the  judgments,  because  they  wish  it  to 
be  observed  that  the  statement  of  the  law 
or  custom  of  Jersey,  contained  in  the  judg- 
ment of  the  Court  of  inferior  number,  is 
not  in  terms  denied  or  qualified  by  the 
majority  of  the  judges  of  the  Court  of 
Appeal 

In  determining  the  abstract  question 
raised  by  this  appeal,  their  Lordships  have 
felt  anxious  to  form  their  decision  entirely 


upon  the  proper  evidence  of  tho  law  and 
custom  of  Jersey,  without  being  influenced 
by  considerations  of  convenience,  or  by 
analogies  derived  irom  the  laws  or  cus- 
toms of  other  countries. 

Their  Lordships  have,  however,  much 
difficulty  in  ascertaining  what  are  the  re- 
cog^nised  authorities  on  the  law  of  Jersey. 

The  book  called  Le  Grand  Costumier  de 
Normandie,  which  is  probably  the  earliest 
admitted  authority,  does  not  appear  to 
contain  anything  on  the  subject  of  testa- 
mentary executors  or  succession  of  move- 
ables, and  was  not  cited  or  referred  to  in 
the  argument.  The  commentary  of  M. 
Terrien  on  the  civil  law,  as  well  public  as 
private,  observed  in  the  country  and  Duchy 
of  Normandy,  was  cited  by  the  counsel 
both  for  the  appellants  and  respondent, 
and  the  Attorney-General  for  the  Island 
of  Jersey  seemed  to  admit  it  to  be  a  book 
of  authority  in  the  Courts  of  Jersey. 
These  commentaries  were  published  at 
Paris  in  the  year  1574,  a  considerable  time 
after  the  final  separation  of  the  Duchy  of 
Normandy  &om  the  Crown  of  England, 
but  apparently  several  yea»  before  the 
formation  of  jLo  Ooutume  BifomUe  of  the 
Duchy,  which  appears  .to  have  been  pre- 
pared under  the  authority  of  letters  patent 
granted  by  Henry  lU.  of  France,  and 
dated  the  14th  of  October,  1585. 

The  commentary  of  Terrien,  therefore, 
may  be  reasonably  regarded  as  the  best 
evidence  of  the  old  custom  of  Normandy, 
and  also  of  the  Channel  Islands  before  the 
separation  of  Normandy  firom  the  English 
Crown.  In  this  commentary,  in  the  7th 
chapter  of  the  sixth  book,  which  is  entitled 
Des  Testaments,  after  stating  the  law,  that 
if  a  testator  be  married  and  have  a  chUd 
in  potestate  patris,  he  cannot  make  a  will 
of  more  thtm  one-third  of  his  moveable 
property,  under  the  heading  Des  ExSou- 
teurs,  is  the  following  passage : — 

"Faut  suppleer  icy  oe  qui  est  omis  k 
dire  de  I'office  &  ponuoir  dee  ex^cntenrs ; 
C'est  qu'ils  sont  saisis  dedans  I'an  &  iour 
du  trespas  du  testateurs,  des  biens  meubles 
demonrez  par  son  decez,  iusques  &  la  va- 
lour &  accomplissement  du  testament,  & 
preferez  aux  hdritiers  en  la  possession  des- 
dits  biens  meubles :  comme  le  portent  au- 
cuneoostumesdeceBoyaume.  Etpeunent 
dedans  ledit  an  prendre  &  intentor  procos 
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pour  nuaon  de  la  dite  ex^cation,  &  estre 
connenns  oomo  ex^catenrs,  des  ohoses  con- 
tenaes  an  testament.  £t  anssi  pennent  & 
doynent  faire  delinranoe  dee  lais  aux  lega- 
tairee,  qoand  ils  ont  accept^  la  charge  de 
I'ex^cation.  Acoeptana  laqnelle  &  eox  en- 
tremettans  an  &ict  d'ioelle  sans  benefice 
d'innentoire,  sont  obUgez  aox  dettes,  laia 
tcstamentaires,  &  fimeraiUes  dn  defunct. 
£t  sont  appelez  dettenrs  d'anantnre  par 
nostre  costume, . . . .  £t  sont  tenns  k  rendre 
conte  de  lenr  ex^ntion  aox  h^ritiers  &  en 
payer  le  reUqna." 

We  oonstrae  this  passage  as  importing 
that  the  executors  are  entitled  to  the  pos- 
session of  the  whole  of  the  moveable  pro- 
perty of  the  testator  for  a  year  and  a  day 
after  the  decease,  and  that  their  possession 
will  continue  until  they  have  received  the 
amount  of  the  moveable  estate  bequeathed 
by  the  will,  and  have  also  fulfilled  the  du- 
ties of  administration. 

In  the  "  Ck)utume  B6form6e,"  according 
to  the  commentary  of  Qodefiit)!,  which  was 
published  in  1G26,  and  the  commentarr  of 
Basnage,  which  was  published  in  1694, 
the  passage  which  we  have  cited  tram 
Terrien's  Commentary  appears  to  form 
the  text  of  the  430th  artick  of  the  Goa- 
tume  itself^  in  the  Chapter  "Des  Testa- 
ments," and  which  is  thus  expressed : — 

"Les  ex^utenrs  testamentaires  sont 
saisis  durant  I'an  et  iour  du  trespas  du 
defiunot  des  biens  menbles  demenrez  apres 
le  dec^ds  pour  raooomplissement  dn  testa- 
ment iusques  k  la  concurrence  des  lais  et 
autres  charges,  en  fiEiisant  au  pr^alable  in- 
ventaire  appellez  les  heritiers  et  en  leur 
absence  les  plus  prochains  parens :  ai 
mieux  I'h^ritier  ne  vent  saisir  I'ex^cuteur 
testamentaire  des  laiz  et  charges  en  argent 
ou  en  essence." 

These  words  are  nearly  identical  with 
those  of  Terrien,  except  that  for  the  words 
"  jnsques  k  la  valeur,"  are  substituted  the 
words  "jnsques  k  la  concurrence  des  laiz 
et  autres  charges,"  which  are  explanatory 
of  the  woirds  "jnsques  k  la  valeor."  The 
law  and  course  of  procedure  are  plainly 
indicated  by  this  article.  Immediately  on 
the  death  of  a  testator,  the  executors  are 
to  take  possession  of  the  whole  of  his  per- 
sonale  estate,  and  to  continue  in  such  pos- 
session until  they  have  collected  or  received 
sufficient  property  to  answer  the  bequests 


validly  made  by  the  wiD,  the  testator's 
debts  and  all  the  expenses  of  adminiatra- 
tion ;  but  at  the  beginning  of  their  office 
the  executors  are  bound  to  make  an  in- 
ventory of  the  whole  of  the  moveables, 
and  to  cite  the  heirs  for  the  purpose  of 
seeing  this  done,  unless  the  heir  elect  to 
pay  or  secure  to  the  executor  the  full 
amount  of  the  bequests,  debts  and  ex- 
penses,  in  which  case  it  would  seem  that 
the  heir  becomes  entitled  to  the  possession. 

The  "Coutume  d'Orl^ans"  and  the 
"  Coutume  de  Paris  "  (altiiough  they  dif- 
fered in  this,  that  the  "Coutume  d'Or- 
Idans"  included  heritable  property,  and 
did  not  confine  the  rule  to  moveaUes), 
appear  to  have  contained  the  same  law  or 
custom  with  respect  to  the  "  saisine "  of 
executors  as  that  stated  in  the  passage 
cited  &om  Terrien,  and  embodied  in  the 
article  of  the  "Coutume  IWform6e"  as 
cited  &om  Gk>defroi  and  Basnage.  These 
"oontnmes  "  may  be  legitimatMy  referred 
to  for  the  purpose  of  testing  the  interpre- 
tation we  hare  put  on  the  custom  as 
stated  by  Terrien,  and  also  for  the  pur- 
pose of  explaining  the  force  and  efiect  of 
particular  expressions.  Pothier,  in  his 
treatise  on  the  "  Coutumes  dee  DuchS, 
Bailliage,  et  Pr^vot6  d'0rl6ana,"  under 
the  16th  title,  "  Des  Testaments,"  Article 
290  (10th  Yol.  of  Dupin's  Ed.  621),  after 
referring  to  the  163rd  Article  of  the  "  An- 
cienne  Coutome"  and  to  the  297th  Ar- 
ticle of  the  "  Coutume  de  Paria,"  states 
the  "  Coutume  d'Orl^ans  "  in  the  follow- 
ing words,  which  are  nearly  identical  with 
the  passage  in  Tenien : 

"  Les  ex^cuteurs  des  testamens  sont 
saisis  des  biens  meubles  et  heritages  dn 
tostateur  jnsques  k  la  valeur  et  aocomplis- 
sement  dn  testament." 

At  the  word  "  saisis  "  is  the  following 
note: — 

"  C'est-i-dire,  qu'ils  penvent  d'enx- 
mdmes  se  mettre  en  possession  des  biens 
dn  testatenr,  en  fiusant  fiure  un  inventaire 
desdits  biens,  et  sans  qu'ils  soient  tenus 
d'en  demander  aucune  d^livranoe  k  I'h^ri- 
tier;  ce  qui  n'empSohe  pas  que  I'h^ritier 
ne  demeure  vrai  possesseur  de  tons  lee 
biens  de  la  succession,  dont  il  a  ^t6  saisi 
par  le  d^ftint  dee  I'insiant  de  sa  mort,  sui- 
vant  I'article  801 :  car  ces  ex^ntours  ne 
sont  en  possession  que  oomme  procnreuis 
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MgwiT  dp  Phil  Hjime,  femi  CMJaatpr  &  aa  A6- 
ohaqrs  Lw  difipeyitioiia  ♦n#Mnen(»i»eB ;  d« 
mwu^  g««  t'hlriUiisr  eat  fsas^  coiMj;^er 
tie  poM^^j»r  9m;" 

And  again,  in  his  "Traits  da  Droit 
tmmfaa,'*  «B«ler  ik«  kea^  M^?tait^  Aea 
TaabtmmnW'  Swl  A««M«  eata^fsd  » i;^e  la 
fflaj^iafi  iea  BKicatswni  tceiamvitakts " 
(7t}i  'ToL  flf  Dapfaa's  S<L  3i8),  is  Uiis 
wc|^aii»toiy  paimga  t'— . 

**  Le  poBYOUr  d|w  exbmimam  (eatamen- 
tain*  aoBtiat*  priacipalamagat  dans  la 
Bai|Bn«,  tpuB  lea  OoatamqB  aeeeidmit  4 
f ex^oirta^  teatamentaae,  fata  l'ac8om' 
plimewiwii  4a.  testam«it.  Gette  sai^ine 
eat  ooqapatiUe  avao  aalle  de  I'h^tieF ;  eat 
•ette  9aiain«,  qui  eat  aooovdfe  k  I'sx^oatear, 
n'est  pas  nne  vraie  posseasimi ;  VexSouiear, 
par  oette  saisine,  est  constitn^  sequestra ; 
u  a'aat  en  possession  qa'aa  npm  de  i'li6ri- 
tur;  c'est  I'hiritier  qui  e«t  leVroi  posses- 
sear  de  tons  les  biens  de  la  snoeiBSsion, 
anivapi  ]a  i^g^  U  tnort  »ai»ii  h  v^i  c'est 
la  dootrma  de  PnmoaliB,  qui,  ear  I'art.  95 
de  Pans,  dtt  i  Hcee  etmsaetado  nan.  fiuttt 
qo^  luEoras  ait  saisitas  at  dominoa,  sed 
operator  qaod  exeoatev  potest  ^e  mawwin 

ponaie  ^  appteinaadaee et  etiam  exe- 

cotmr  aoa  est  Teras  possessor,  et  nisi  at 
preciuator  taat&m." 

Thaae  pasaagea  appear  to  ilieir  Lord- 
ships to  be  Y0iy  aj^ueable  to  the  case  be- 
fore ihem,  and  to  reoon^e  tiie  aa'gaiaents 
of  tiia  appeilants  and  respond^).  It  is 
traa,  aoeordiag  to  (his  interpEratatioB,  tiiat 
aade*  tha  maairn  h  mart  somU  le  vif,  the 
chiliben  ot  a  testatcnr  are  fiwm  the  mosient 
of  a^e  dentil  &t6  trae  owners  of  that  part 
ef  tha  moveable  estate  whioh  belongs  to 
fliani,  bat  it  is  eqnally  trae  tiiat  the  law 
Boakas  tiie  evesateBrs  les  jprocweurv  ligavm 
of  Mm  hab',  whi^  prooaratioa  is  irveiyo- 
aalila  antil  I'aetotHjaluMnisnt  dn  teeta/mmU, 
and  fai  tfaia  daaracter  the  law  gives  the 
•aeoatma  fdU  riglrt  and  title,  d' mut-mSmeg, 
that  is,  in  their  own  names,  to  take  pos- 
soasiap  of,  and  reoavw  and  receive  the 
whole  of  the  moveables  for  tbe  porposeB 
of  adasiaistiMtion.  In  the  same  a^cle, 
Pothiar  remi^iB:  "Observes,  qae  I'ao- 
oompUaaam^it  da  testament  0(Hnpread 
Bon-sealemeat  I'acqoittement  dee  '  legs, 
mais  anssi  celni  des  dettes  mobilieres  de 
la  sacoession;  ear  I'acqnittement  de  ces 
dettes  £ait  partie  de  l'ex6cation  teetamen- 

Nbw  Saans,  S9. — Pair.  Covn. 


tains."  b  tha  atPgaaaent  ba&rq  OS  It  waa 
admitted  by  &s  vasBOBdi^t's  ceoosal  tibat 
it  was  the  >?£^  and  dotf  of  tha  aseaiitors 
to  p^  tfao  #^ats  of  theHrtfatatar,  apdtiiat 
they  were  liable  aesoidiagi^  (s^  dia  at^din 
toM,  hat  if  an  obligation  thoa  ^idefinite 
be  iJifown  apoq  tham  it  aaams  to  follow 
of  BSCQfHity,  &Nt,  that  tha  right  to  possess 
andratam  the  t^ofAa  of  tha  pafsopal  estate 
moat  yentain  widi  tikrai  "  josqa'i  I'aacam^ 
plisaamant  da  tastaaaaat  | ''  se^mdly,  that 
tha  poitioa  that  faaloaga  ts  tita  h^ir  ofunot 
be  aseartaiaad  antii  tha  amoost  of  tiiu^i  in. 
dafinite  prior  idiaree  has  b^^i  discovered 
and  liquidated.  This,  however,  most  ba 
aabjeet  to  the  lia^t  of  the  heir  to  inter' 
pose  and  demand  posseamon  from  th^  exe. 
eators  by  dBf)OBitmg  with  tham  the  &H 
araonnt  of  i^e  dabta  and  other  ahargas  oi 
adminiatra/tion,  and  of  tiia  beqaasts  mada 
by  the  wjll,  if  at  least  th/»>8  be  si^eh  a 
oastom  in  1^  Island  of  Jersey,  aa  thetw 
aeems  to  be  in  the  Ooatome  z«£brmie  of 
Hormandy,  and  in  the  Goatames  of  Orleans 
and  Pada. 

Tha  oaaas  whi^  have  been  eolleoted  and 
given  in  evidanoe  \^  <iie  appeliaats,  al- 
thongh  obaonre,  and  aa  to  some  of  tham 
af  little  application,  yat  so  &r  ad  thOT  go 
diatinddy  oonfiirm  tha  aonohiaiim  which 
has  been  stated, 

Tbas,  in  Mb.  12,  the  Gomi  directs  the 
ezacatcnr  to  d^var  over  a  third  of  the  net 
Msidoe,  i^.,  of  tha  dear  residue,  to  the  le- 
gatees ;  and  in  tha  case  cited.  No.  14s,  tha 
judgment  of  tiie  Coart  is  IJhu  pr^uted : — 

"  Considering  that  tha  exeootioa  of  a 
will  cannot  be  regarded  as  ended  until  the 
execotmr  has  recovered  all  that  may  be 
due  to  the  saooesnoB  of  the  testator,  and 
oat  of  it  has  paid  his  debts, — and  more 
particularly  in  the  case  No.  16,  which  was 
decided  on  the  24ith  March,  1860,  the 
Goart  in  the  record  of  its  judgment  lays 
down  the  Collowing  prjjioipjoa : — 

1.  That  a  testamentary  exaeator  is 
seized  in  fuU  right  of  the  moveables  of  a 
saccession,  for  a  year  and  a  day  from  the 
date  of  the  death  of  the  testator. 

2.  That  these  moveables  daring  the 
year  and  the  day  are  in  the  custody  and 
under  the  personal  responsibility  of  the 
executor. 

8.  That  after  possession  for  a  year  and 
a  day  the  executor  must  carry  the  will 
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into  eSiBot,  and  deliver  good  and  fiuthfal 
'  acoonnts  to  the  person  entitled. 

No  case  or  other  authority  has  been 
cited  by  the  respondent  in  snpport  of  the 
judgment  appealed  from. 

By  way  of  confirmation  of  the  oondn- 
sion  which  their  Lordships  are  disposed 
to  draw  firom  the  aathorities  they  have 
cited,  may  be  added  the  illnstratiTe  &uct, 
that  shortly  after  the  Norman  inrasion  of 
this  connttT-  tiie  present  law  or  custom  of 
Jersey  appears  to  have  prevailed  in  Eng- 
land, and  was  most  probably,  therefore, 
brought  in  by  William  the  Conqueror. 
It  is  stated  by  Glanville  to  have  been  the 
common  law  of  the  land  in  the  reign  of 
Henry  11.  with  respect  to  moveable  suc- 
cessions ;  and  accordingly  the  wife  and 
the  children  were  entitled  to  recover  from 
the  executors  their  proportionate  parts  of 
the  personalty  of  the  testator,  and  the 
writ  entitled  De  ratdonabili  parte  was 
framed  for  their  relief  which  plainly 
shews  that  the  executors  were  regarded 
as  entitled,  in  the  first  instance,  to  the 
seisin  or  possession  of  the  whole  of  the 
personal  estate.  Without  dwelling,  there- 
fore, on  the  great  inconvenience  that 
would  result  from  such  a  rule  as  is 
contended  for  by  the  respondent,  their 
Lordships  are  clearly  of  opinion  that  the 
judgment  ap{>ealed  from  is  erroneous, 
and  contrary  to  the  established  law  and 
custom  of  Jersey,  and  they  will  therefore 
humbly  advise  Her  Majesty  to  reverse  the 
judgment  appealed  m>m,  to  affirm  the 
judgment  of  the  Court  of  the  inferior 
number,  and  to  direct  the  respondent  to 
pay  to  the  appellants  their  costs  of  the 
proceedings  in  the  Court  of  the  superior 
number,  and  also  their  costs  of  this  appeal. 


Attomeya — Jonea,  Blaxland  &  Son,  for  appellants ; 
Hancock,  Satmdeis  &  Hawksfoid,  for  respon- 
dent 


1870.      1  THOMAS  NTB  (oopsUoni)  V.  JAMBS 

July  19.  J      MACDONAU)  (retpondmt)* 

Lower  Canada — Notary  PubUe — Certi- 
ficaie  of — Deed — Execution — Evidenee. 

In  a  petitory  action  m»  Lower  Oanada, 
the  plaintiff  j^vduced  a  deed  of  eaie  erne- 
euted  before  a  notary  public  in  Upper 
Canada,  and  a  certificate  by  luch  notary  of 
the  due  execution  of  the  deed.  No  fmiher 
evidence  of  execution  waeprodMced : — ^Held, 
that  the  eeri^kate  of  a  notary  puhUe  of  the 
due  exeeuHon  of  a  deed  in  a  colony  regn- 
lated  by  English  law  does  not  diepenee  with 
proper  evidence  of  eaeeuHon,  though  tho  cer. 
tifieate  i$  put  in  evidenee  in  a  etdony  regu- 
Voted  by  French  lam,  where  eueh  eert^ieate 
is  sufficient  evidence. 

This  was  an  appeal  from  the  Court  of 
Queen's  Bench,  province  of  Quebec,  Lower 
Canada. 

The  action  was  brought  in  the  Supericv 
Court  for  Lower  Canada  by  the  appellant 
against  the  respondent,  to  recover  posses- 
sion of  a  pieoe  of  land,  in  the  township  of 
Godmanchester,  in  the  district  of  Montreal. 

The  declaration  alleged  that  by  a  deed 
of  sale  of  the  llih  November,  1841,  exe- 
cuted at  Montreal,  before  one  Doncet  and 
his  colleague,  puUic  notaries,  Alexander 
Lake,  otherwise  called  James  Lake,  yeo^ 
man,  and  Mary  his  wife,  both  of  the  town- 
ship of  Loughborough,  by  their  attorney, 
William  Teeples,  duly  {^pointed  in  virtue 
of  a  power  of  attorney  annexed  to  the 
deed,  sold  the  said  land  to  the  appellant. 

That  the  respondent  had  ui\justly  ob- 
tained possession  of  the  half  of  the  said 
land  so  sold,  and  refiised  to  restore  it,  and 
had  received  the  rents  and  profits  to  the 
value  of  6002.  The  declaration  then  prayed 
that  the  appellant  might  be  declared  owner 
of  the  said  half,  and  the  respondent  ad- 
judged to  deliver  up  tho  same,  with  the 
rente  and  profits,  from  the  time  of  his 
unjust  possession,  and  pay  the  appelhmt 
6002.  as  damages. 

The  respondent  pleaded,  first,  that 
neither  the  vendors  of  the  appellant  nor 
their  auteurs  ever  had  any  title  to  the  Itmd, 
and  that  the  respondent  was  in  possession 

*  Present,  Lord  Cairns,  Sir  J.  Colrile,  and  Sir 
J.  Napier. 
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88  proprietor  at  the  time  of  the  alleged 
sale  to  the  i^>peUaint;  and  the  genraal 
issue. 

The  appellant  answered  the  first  plea 
by  alleging  title,  as  follows  : — 

That  on  the  4th  of  January,  1814,  the 
land  in  question  was  by  letters  patent 
under  &b  Qreat  Seal,  granted  to  John 
Bankin,  in  trust  for  himself  and  his 
brothers  and  sisters,  James,  David,  Mary, 
and  Elizabeth,  his  and  their  heirs  and 
assigns  for  ever  in  iree  and  common  soc- 
cage.  That  John,  James,  Mary,  and  Eliza- 
beth died  intestate,  leaving  David  their 
only  snrvi'ving  heir  and  representative. 
That  David  by  will  devised  the  said  land 
to  Mary  Lake,  described  as  the  wife  of 
James  Lake,  of  Loughborough,  yeoman, 
and  to  her  heirs  and  assigns.  That  David 
died  in  March  or  AprU,  1833,  without 
having  altered  his  will,  and  that  the  said 
will  was  duly  proved  at  Kingston,  on  the 
9th  of  October,  1833.  That  Mary  Lake, 
in  conjunction  with  her  husband,  Alexan- 
der  Lake,  otherwise  called  James  Lake, 
at  Kingston,  on  tiie  8th  of  October,  1841, 
executeii  a  power  of  attorney  to  William 
Teeples,  in  the  presence  of  witnesses,  one 
of  whom,  Samuel  Eorke,  was  a  notary 
public,  who  then  and  iJiere  signed  his  cer- 
tiBcate,  attesting  the  due  execution  of  the 
said  power  of  attorney.  That  the  deed  of 
sale  mentioned  in  the  declaration  was  eze> 
cnted  under  this  power  of  attorney.  That 
the  power  of  attorney,  the  certificate  of 
Borice,  and  a  certificate  of  the  Adminis- 
trator of  the  Oovemment  of  the  Province 
that  Borke  was  a  notajy  public,  were  de- 
posited with  the  aforesaid  Doncet,  one  of  the 
notaries  before  whom  the  deed  of  sale  was 
executed.  That  thus  the  title  of  David 
Bankin  became  vested  in  the  appellant 
under  the  deed  of  sale. 

The  respondent  replied  generally  to  this 
answer. 

At  the  trial  the  following  documentary 
and  oral  evidence  was  adduced : — ^A  copy 
of  the  letters  patent  of  1814;  extracts 
from  registers  proving  the  deaths  of  John, 
Mary,  Jamee,  and  Elizabeth  Bankin  ;  the 
probwte  of  the  will  of  David  Bankin,  and 
the  affidavit  of  one  of  the  executors ;  the 
power  of  attorney  from  Alexander  Jjake 
and  Maty  Lake,  his  wife,  to  William 
Teeples  to  sell  the  land  devised  in  the 


will,  executed  by  the  two  Lakes  in  the 
presence  of  two  witnesses,  one  being  a 
notaiy  public.  To  this  power  of  attorney 
was  annexed  the  notarial  certificate  of  the 
notary,  and  a  certificate  of  the  Adminis- 
trator of  the  Ck>vemment  of  the  IVovince 
that  the  said  notary  was  a  notary  public 
of  Upper  Canada. 

On  the  31st  of  October  the  Superior 
Court  gave  judgment,  dismissing  the  ac- 
tion with  costs,  on  the  ground  that  the 
appellant  had  fitiled  to  establish  by  evi- 
dence the  material  allegations  of  bis  decla- 
tion,  and  more  especially  that  William 
Teeples  was  the  attorney  of  Mary,  wife  of 
James  Lake,  mentioned  in  the  will  of 
David  Bankin,  duly  authorised  to  sell  the 
said  land  and  premises. 

From  this  judgment  the  appellant  ap- 
pealed to  the  Court  of  Queen's  Bench,  and 
on  the  6th  December,  1864,  that  Court 
gave  judgment,  affirming  the  judgment  of 
the  Court  below. 

The  present  appeal  was  brought  to  re- 
verse this  judgment. 

Mr.  Oarth  and  Mr.  Oibbt  for  the  appel- 
lant.— The  judgment  of  the  Superior  Court 
of  Lower  Canada  was  contrary  to  law,  and 
ought  to  have  been  reversed.  The  appel- 
lant produced  evidence  sufficient  in  law 
to  support  the  material  aU^^ations  of  his 
declaration.  The  appellant  established 
that  William  Teeples  was  the  attorney  of 
Mary,  the  wife  of  James  Lake,  mentioned 
in  the  will  of  David  Bankin,  duly  autho- 
rised to  sell  the  said  land  and  premises. 
The  execution  of  the  power  of  a^mey  is 
admitted  on  the  pleadings.  But  if  this 
were  not  so,  it  is  sufficientiy  proved.  By 
the  French  law  which  prevails  in  Lower 
Canada,  a  notarial  certificate  is  conclusive 
evidence  of  the  due  execation  of  the  in- 
strument executed  before  a  notary  public. 
Even  if  it  would  not  have  been  sufficient 
evidence  before  the  Courts  in  Upper 
Canada,  where  English  law  prevails,  it 
must  be  sufficient  in  Lower  Canada,  which 
is  ruled  by  French  law.  Evidence  is 
governed  by  the  Lex  Fori,  A  notary  has 
a  weU  known  commercial  character.  The 
certificate  must  operate  according  to 
the  law  of  the  country  where  it  is  pro- 
duced in  evidence.  It  is  part  of  the  busi- 
ness  of  a  notary  to  make  himself  acquainted 
with  the  persons  who  resort  to  him  in  his 
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notarial  okpidtji  They  riferteA  to  Bb 
parte  Ohuroh  (l)j  Tlie  Queen  y,  ScrifOenerg' 
Oompany  (2),  Owrvery  v.  Sibbert  (3)^  Lord 
KinnaM  V<  Lady  tialiovn  (4),  VanAm  ▼. 
Falkner  (5),  FwrbeB  t,  Atbkmtt  (6),  0«!p|p« 
T.  Oo^4  (7),  Lawrenee  ri  BhtaH  (8)y  Act 
of  Low.  Canada,  13  Yiofc.  O;  88.  s.  85, 
Pothier,  Hypotheqae,  c<  1<  Bj  2,  TooUier, 
Tol.  10.  o.  6.  94  8<  Mi.<  1>  Fo^bc,  Droit 
Jmfomaiionai/ 

Mtj  Hareaurt  and  Ifn  Bompait  fer  tho 
respondflnt^  wtnre  not  heofdj 

LOiRtf  OajbMs  detirered  the  jadgnient  of 
their  Lordships. — In  this  case  the  appel- 
lant, about  twenty-one  jears  ago,  brought 
an  action  in  the  Oourte  of  LoVrer  Canada 
against  the  respondent,  for  tibe  leeorerj 
of  a  lot  of  land  which  is  deeoribed  in  the 
pleading^.  The  aplpellluit  olainied  title  to 
that  lot  ntidet  a  grant  originallj  made  to 
a  person  of  the  name  of  John  Bankin,  and 
proposed  to  deduce  his  title  tram  that  John 
tlankin. 

It  is  necessary  to  ocnuider,  in  the  first 
place,  what  ^as  the  character  of  the  issue 
raised  by  the  pleadings  witii  regard  to  the 
title  of  the  plaintiff,  because  it  has  been 
contended  thatoertain  matters  of  eVidenoe 
with  regard  to  his  title,  which  it  otlier'<> 
wise  would  hare  been  neoeeaary  to  have 
proTed  in  the  regular  course,  were  remored 
out  of  the  region  of  proo^  by  teaaon  of 
admissions  which  are  said  to  hare  been 
made  in  the  pleadings  between  the  parties. 

The  deelaration  had  stated  a  deed  of 
sale,  by  which  this  lot  of  land  had  been 
conveyed  to  the  appelant  from  those  who 
had  the  right  to  convey  it,  Imd  in  answer 
to  that  deolarationy  ti!>e  second  plea, 
after  alleging  posseesion  for  a  Oertaid 
length  of  time  by  the  Respondent  of  the 
lot  in  question,  aventd  distinotly,  "  that 
the  persons  from  whom  the  plaintiS'  pre* 
tendi  to  hare  purchased  flie  said  real 
estate  nerer  had,  nor  hath  4^e  plaintiff 
9r9t  had,  nor  hare  tiiey,  or  either  of  themi 

I  OMH/ftBt.dftfi 
1«  B.  ft  0.611. 

1  J,  fc  yr,  iw. 

1  Madd.  227. 
ft  Low.  Can.  Ji  251. 
,  Sttttuf  s  l/j*f.  Can.  Rep.  Ide. 

(7)  t  iJO*.  d«li  Hip.  106. 

(8)  «  Lo*.  Cab.  R«p.  394. 


toy  right,  title,  inteM6ty  pBdAcauioD,  of 
property  of^  in,  or  to  the  mid  nal  ssiate, 
or  any  part  thereof."     It  is  possible  (theb 
Lordalnps  axp^em  no  opimon  maa  the 
point)  that  at  tiiai  stage  of  the  pm&igi 
the  appellant  might  hats  takat  inue  vpoa 
this  part  of  the  etecond  pk%  tod  fode  to 
trial  up6n  Hbaae  gednal  aU^ationA  aa  Aef 
stood  up  to  tiittt  pohit,  put^gineridaBdt 
the  proof  of  the  diiWtfnt  Itekl  Uib»mt 
nnder  which  he  claimed  (  b»t  in  plaod  <f 
doing  that,  the  appellant  msi  the  moBd 
plea  by  aa  extMmftly  ^eaU  te|iti«ati0a  or 
answer.    He  pvofcsried  on  tb«  &oe  ef  tbst 
answer  to  answer  the  seeond  jriea^  ndihe 
character  of  his  answet  (it  iA  anniWe^Mij 
to  read  it  at  lencth)  was  m  adbBtaftee  t 
statement  ef  whai  may  be  termad  Us  abi 
straot  of  title.    It  wa«  a  statoment  in  aa 
tbbstnaot  form  of  the  rarious  stages  of  the 
title,  oommenoing  witii  the  kfttcm  patMi 
to  John  Ikmkin,  then  setting  ffatth  tlM 
will  6f  one  David  Babliiu,  then  MatiAg  ^ 
seiidn  of  persons  of  the  nomeof  Aleiaadof 
(otherwise  telled  James)  Lake  atld  Maty 
Lake  under  the  will  of  iMtrid  Bankiti,tod 
stating  farther  tiie  exeoutian  «f  » |io«w 
of  attorney  to  one  Teeples,  by  Lake  and 
his  wife,  under  whioh  poner  of  MtSflieyj 
and  a  deed  executed  ia  tiittatf  0f  it^  tiba 
appellant  claimed. 

To  that  answer  a  replidMidn  HUB  fhit  fal 
by  the  respondent,  saying  "  ttiat  i£  tad 
every  the  aJlegations,  inatten,  tad  thing* 
in  the  said  Special  answer  contained  »m 
set  forth,  save  and  except  in  so  fii^  astibey 
corroborate  and  confirm  the  tdlegatidoai 
matters,  and  averments  of  the  defendant 
in  his  said  second  plea  eontained  ittd  set 
forth,  are,  and  eaoh  and  evetr  of  tiieia  if 
false,  nntine,  and  nnibttnded  m  &oi." 

Now,  without  tdniing  to  the  dSfen»6  M> 
fonds  enfadt,  or  considerilig  wh4t  tiie  e£^ 
of  that  would  have  beeli,  if  it  had  stood 
alone,  either  by  statute  or  otiherwite,  is 
the  Oonrta  of  LoweR  Canada,  their  Lord- 
ships  tare  cleari^  of  opinion  that  both  tpoll 
the  most  teicfanical  odnstractiOH  whi^  c^ 
be  applied  to  pleading,  and  aMo  ttp^n  the 
silbetanM  and  senae  of  titaie  {deadft^ 
ihera  waa  hers  the  cteweat  pttttii^  it 
issue,  on  the  part  Of  tiie  feitpondeBt,  of 
every  stage  and  point  ia  ibe  title  WhiA 
was  alleged  on  the  part  of  the  tqipeDaiii 
It  may  be  added  that  there  appe«ra  no 
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leuon  ioteppGOe  tbat  the  redpondeni  oonld 
poarably  harve  known  anjthuig  with  regard 
to  th*  partiOBlwrri  of  l^e  title  of  the  appel- 
kiAtj  aad  k  womld  indeed  hare  been  atraxige 
if  he  had  taken  upon  bisaself  in  a  suit  of 
tins  kind  te  admit  Anj  links  of  that  title ; 
hat,  ift  point  of  fiict)  he  did  not  do  8o< 
Ob  tiie  (taaluntji  in  the  plainest  waj  tliat 
words  conld  do,  be  trav«rs«d  every  stage 
of  the  aMegatioBS  wludh  the  i^ypellant  bad 


Thenr  k>rdBhipaf  therefore,  are  obliged 
to  approach  the  fatther  questions  in  the 
aase,  the  ^aestions  whieh  have  arisen  with 
itegard  to  the  evidenoe,  and  the  Buffieiencr^ 
of  the  evidence,  with  the  clear  opinion^ 
that  w  fiur  as  pleadmg  ooold  go,  tb^  was 
no  admission  of  (ttijthiiig  which  could 
oiherwiae  be  the  sabjeot  of  evidence ;  bat 
on  the  oooibrarj,  the  appellant  was  chal.< 
lenged  to  prodaoe,  in  the  strictest  formy 
the  evidsnoe  neooeaarj  to  Bnpport  his 
tiUe. 

New  there  were  two  most  important 
links  in  the  ehain  of  the  ^>pellant'8  titlei 
David  Bankin  had  made  a  will  by  which, 
•sstamiag  bim  to  have  a  good  title  to  the 
lot  in  qbestiou  derived  from  the  grantee 
onder  the  letters  patent,  be  devised  and 
bequeathed  this  lot  to  Mary  L^e,  whom 
he  described  ss  the  "  wife  of  James  Lake, 
of  Loaghborongh,  yeoman,  and  adopted 
daaghter  ot  Ihe  lat^  James  Eleakaby,  of 
Loaghboroagh,  yeoman,  deceased."  It 
i^pears  that  in  the  power  of  attorney 
under  which  the  appellant  claimed,  the 
persons  giving  and  ezecating  that  power 
of  attorney  called  themselves  "  Alexander 
Lake,  and  Mary  Lake  his  wife;"  and  on 
the  fiioe  of  the  power  of  attomey  it  wds 
Stated  Uiat  this  Alexuider  Lake  was  the 
same  person  who,  in  the  will  of  the  testa. 
tor,  David  Kankin,  was  called  "  James 
Lalw."  That  may  be  perfectly  true. 
Mistakes  of  that  tond  not  unfirequently 
bapptiii,  kad  <Jthoagh  Sttch  mistakes  are  by 
nollieuU^tal  to  the  devise  inwhich  the  mis* 
take  may  occur,  yet  it  would  be  obvioasly 
taeMsdary  fet  the  person  elaiming  ntader  a 
Will  of  tms  kind,  to  adduce  Some  etidenOb 
thM  tbe  mistake  which  he  Alleges  had 
mektaiOj  Ukm  plaoe,  and  tiiat  he  who  now 
calls  niTHBelf  "Alexander  Lake,"  was 
really  the  person  whom  the  testator  meant 
to  describe  when  he  used  the  name  "  James 


Lake."  Of  ooorae  there  are  maaj  ways 
in  which  that  could  have  been  done.  Evi- 
dence might  have  been  givm  as  to  the  iden« 
ti<y  of  M{B7  Lake<  The  person  who  was 
the  adopted  das^hter  of  Jamas  Bleakaby 
might  have  been  traced^  evidsnee  might 
have  been  given  with  regard  to  her  Us> 
tory,  ^d  it  might  have  been  ^lewn  that 
she  who  appears  thus  to  have  been  mi' 
nutely  described  in  the  will  of  the  testator^ 
had  married  a  pwson  whose  name  was 
reaUy  Alexander  Lake.  Evidence  of  that 
kind,  and  I  might  say  evidence,  if  nncon-* 
tradioted,  of  a  very  slight  kind,  would 
probably  have  been  sufficient  to  satisfy 
the  Court  tiiat  the  mistake  was  the  mis' 
take  of  the  testator,  aad  iha/b  the  person 
who  really  was  called  Alexander  Lake^ 
was  the  person  whom  the  testator  meant 
to  describe  when  he  called  him  "  James 
Lake,"  the  husband  of  this  Mary  Lake. 

However,  no  evidence  of  that  kind  ap< 
pears  to  have  been  adduoed ;  and  at  ihiB 
point  their  lordships  consider  that  there 
was  a  complete  hiatus  in  the  title  of  the 
appellant,  and  that  there  is  no  identity 
inade  out  between  the  devisee  wad  the 
husband  of  the  devisee  named  in  the  will 
of  David  Bonkin,  and  the  persons  who 
profess  to  exeeute  the  power  of  attomey^ 
and  who  there  are  called  Alexander  Lako 
and  Mary  his  wife. 

But  then  this  power  of  attomey  pro- 
fesses  to  have  been  executed  by  this  Alex- 
ander Lake  and  Maxy  Lake  before  a 
notary  public  in  the  town  of  Kingston,  in 
Upper  Canada,  and  to  hove  been  executed 
by  Alexander  Lake  and  liatj  Lake,  in  the 
presence  of  two  witnesses,  of  whom  the 
notary  public  was  one.  The  first  attesting 
witneiss,  Henry  Smith,  is  not  produced. 
The  notary  public  is  not  produeed.  But 
a  eertifioate  is  produeed,  given  in  the 
province  of  Upper  Canada,  professing  to 
eome  £rom  this  Samuel  Borkisf  the  notary 
public,  and  to  be  vouched  fay  Sir  Bidiard 
Jackson,  the  administrator  of  the  govern- 
ment of  the  province  of  Canada,  who 
states  in  his  certificate  that  "  Samuel 
Borke,  whose  name  is  subscribed  to  th« 
foregoing  notsaiid  certificate,  is  a  notary 
pabUei  duly  appointed  in  and  for  that  part 
of  the  ^trovince  of  Canada,  formerly  odled 
Upper  Canada. ' '  Now,  the  question  arise* 
whether  in  the  Courts  of  Lower  CaoadS) 
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regulated  by  French  law,  the  prodaction 
of  a  power  of  attorney  not  proved  by  the 
attesting  witnesses,  but  certified  by  the 
certificate — ^not  upon  oath — of  the  notary 
public  before  whom  it  appears  to  have 
been  past,  is  sufficient  in  point  of  evidence. 

Their  lordships  may  say  that  upon  this 
point  there  appears  to  have  been  no  real 
difference  between  the  learned  judges 
of  the  Courts  below.  There  has  been  a 
difference  between  these  learned  persons, 
and  one  of  them  has  thought  the  title  of 
the  appellant  suficiently  made  out ;  but 
that,  as  their  lordships  consider,  is  not 
because  he  differed  from  his  ooQeagues  aa 
to  the  effect  of  the  evidence,  but  because 
he  thought  that  upon  this  point  evidence 
was  altogether  unnecessary,  by  reason  of 
the  form  of  the  pleadings,  a  question  upon 
which  their  lordships  have  already  ex- 
pressed their  opinion.  The  learned  judges 
may,  therefore,  be  taken  as  agreeing  that 
by  the  law  of  Lower  Canada  this  certi- 
ficate, given  by  a  notary  pubUc  of  Upper 
Canada,  was  not  sufficient  proof  of  the 
execution  of  the  power  of  attorney. 

In  that  opinion  their  lordships  entirely 
concur.  A  notary  public  in  the  province 
of  Upper  Canada,  a  province  regulated  by 
English  law,  has  no  power,  by  EngUsh 
law,  to  certify  to  the  execution  of  a  deed 
in  such  a  way  as  to  make  his  certificate 
evidence,  without  more,  that  the  deed  was 
executed,  and  that  it  was  attested  in  the 
manner  in  which  the  deed  professes  to  be 
attested. 

It  is  fiuniliar  that  according  to  the  law 
of  England,  the  mere  production  of  the 
certificate  of  a  notary  public  stating  that 
a  deed  had  been  executed  before  him, 
would  not  in  any  way  dispense  with  the 
proper  evidence  of  the  execution  of  the 
deed.  The  circumstance  that  by  French 
law  a  French  notary  public  has  a  greater 
power,  and  that  his  certificate  has  a  greater 
validity,  does  not  appear  to  their  lord- 
ships to  carry  a  power  to  the  act  of  the 
English  notary  upon  En^ish  soil,  so  that 
that  act  when  brought  into  question  upon 
French  soil  should  have  the  effect  given  to 
it  there  which  is  given  by  the  law  of 
France  to  the  act  of  a  French  notary 
public  The  circumstance  that  an  officer 
IS  called  in  France  a  notary  public,  with 
certain  powers  assigned  to  him  by  French 


law,  and  that  in  England  there  is  also  an 
officer  called  a  notary  public,  with  much 
more  limited  powers  assigned  to  him  by 
English  law,  would  not  in  any  way  make 
the  act  of  the  English  notary  public,  when 
it  is  called  into  question  in  France,  have 
the  effect  which  it  would  have  had  if  it 
had  been  an  act  done  by  a  French  notary 
public,  upon  French  soU. 

Their  lordships,  therefore,  are  of  opinion 
that  upon  these  two  points,  without  going 
further,  the  appellant  failed  altogether  to 
make  out  his  title  in  th«  Court  below,  and 
they  will  humbly  recommend  to  Her 
Majesty  that  the  appeal  be  dismissed  with 
costs. 

Their  lordships  can  only  express  the 
surprise  they  feel  that  if  these  points,  which 
may  appear  to  be  and  are  to  a  great  ex- 
tent pointe  of  technicality,  were  points 
upon  which  the  defects  in  the  evidence  to 
which  they  have  referred,  could  have  been 
remedied,  the  much  shorter  and  more  in- 
expensive course  was  not  taken  of  treating 
the  action  as  having  failed  (as  the  learned 
judges  said  it  did  fail)  for  want  of  evidence, 
and  of  bringing  a  new  action  supplying; 
these  defecte,  in  place  of  going  to  the  great 
expense  and  delay  of  an  appeal  to  Her 
Majesty  in  Council. 

AttomevB — Wilde,  Wilde,  Berger  &  Moore,  fonr 
appellant;  Bischoff,  Coxo  Sc  Bompwi,  for  ro- 
spondeDt. 


rROBEKT  oaAHAii,  MHitg  eoUeetoT 

1870       1      "-^  oustomg   of  the  Cape  of 

J  1    22  "^       Oood  Hope,  appellant,  johk 

^        ■    I        THOIIAS  P0CXK3K  AND  JOHN  AL- 

(^     FBED  matheW,  respondents.* 

Cape  of  Oood  Hope — Customs  Ordinance 
(No.  6,  ss.  24,  25,  and  50) — Constmction — 
Entry — Penalties. 

Ordinance  No.  6  of  the  Cape  of  Oood 
Hope,  hy  section  24,  provides  that  no  goods 
shaU  be  laden  or  unladen  from  any  skip 
in  the  colony  uniU  due    entry  shall  haee 

*  Present — Lord  Cairns,  Sir  J.  Colvilc,  and  Sir 
J.  Napier. 
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been  made  of  tueh  goods  and  warranU 
granted    for    the   unlading    of   the  same 

(!)• 

Section  25  provides  that  the  person  en- 
termg  ot^  goods  shall  deUeer  to  the  collector 
a  biU  of  eittry  thereof  eontaining,  amongst 
other  things,  the  partievlaTS  of  the  qvakty 
and  quantitif  of  the  goods,  and  thepackages 
coKtaining  the  same  (2). 

Section  50  provides  titat  every  person  who 
shall  asnst  or  be  otheneise  eoneerned  in  the 
unshipping,  landing,  or  removal  or  harbour- 
ing ^ioda  UakHe  tofaifeHwre,  or  into  whose 

(1)  Ordinance  6: — 

8ecL  24.  That  no  goods  shall  be  laden  or  water- 
borne  to  be  laden  on  board  any  ship  or  unladen 
from  any  ship  in  this  colony,  nnUl  due  entry  shall 
have  been  made  of  such  goods,  and  warrants 
granted  for  the  lading  or  unlading  of  the  same ; 
and  that  no  goods  shall  be  so  laden  or  water- 
borne,  or  ao  nnladen,  except  at  some  place  at  which 
an  officer  of  customs  is  appointed  to  attend  the 
lading  or  unlading  of  goods,  or  at  some  place  for 
which  a  sufferance  shall  be  granted  by  the  col- 
lector or  other  principal  officer  of  customs  for  the 
lading  and  unlading  of  such  goods  ;  and  that  no 
goods  shall  be  so  laden  or  unladen  except  in  the 
presence,  or  with  the  |)ermis8ion,  in  writing,  of 
the  proper  officer :  Provided  always,  that  it  shall 
be  lawful  for  the  governor  to  make  and  appoint 
such  other  regulations  for  the  carrying  coastwise 
of  any  goods,  or  for  the  removing  of  any  goods  for 
shipment,  as  to  him  shall  appear  expedient,  and 
that  all  goods  laden,  waterbome,  or  unladen  con- 
trary to  we  regulations  of  this  ordinance,  or  con- 
trary to  any  regulations  so  made  and  appointed, 
ahsll  be  forfeited. 

(2)  Sect.  2fi.  That  the  person  entering  any  goods 
shall  deliver  to  the  eoUeotor  or  other  proper  offi- 
cer of  eostoms  a  bill  of  the  entry  thereof,  fairly 
written  in  words  at  length,  containing  the  name 
of  the  exporter  or  importer,  and  of  the  ship  and 
of  the  master,  and  of  the  place  to  or  fix>m  which 
bound,  and  of  the  place  wiuin  the  port  where  the 
goods  are  to  be  laden  or  unladen,  and  the  par- 
ticulars of  the  qfnality  and  quantity  of  the  goods 
and  the  packages  containing  the  same,  and  the 
marks  and  numbers  on  the  packages,  and  setting 
forth  whether  such  goods  be  the  produce  of  the 
United  Kingdom  or  of  the  British  Possessions  or 
not,  and  ahall  also  deliver  at  the  same  time  one 
or  more  duplicates  of  such  bill,  in  which  all  sums 
and  numbers  may  be  expressed  in  figures ;  and 
the  particulars  to  be  contained  in  such  bill  of 
entry  shall  be  written  and  arranged  in  such  form 
and  manner,  and  the  number  of  such  duplicates 
shall  be  such  as  the  collector  or  other  principal 
(Acer  shall  require;  and  such  person  shall,  at 
the  same  time,  pay  down  all  duties  due  upon  the 
goods,  and  the  collector.or  other  proper  officer  of 
customs  shall  thereupon  grant  their  warrant  for 
the  lading  or  unlading  of  such  goods. 


hands  the  same  shdU  knotoingly  eem$,  shaXl 
forfeii  treble  the  value  thereof  (3). 

P.  and  it.  carried  on  bitsiness  in  partner' 
ship  at  Cape  Toton,  P.  a/ntigned  25  cases 
of  glassware  and  3  cases,  each  eontaining  a 
carriage,  and  filled  vp  with  corks,  to  M.  at 
Cape  Town.  On  the  arrivai  of  the  goods; 
M.  made  out  one  entry  for  3  eases  containing 
carriages  and  25  cases  of  glassware.  There 
was  no  entry  in  respect  of  the  corks : — ^Held, 
first,  that  it  is  the  duiy  of  the  person  who  ap- 
plies to  enter  goods,  for  the  purpose  cf  having 
them  unladen,  to  state  the  packages  the  «n* 
lading  of  which  he  asks  for,  and  to  ideni^ 
those  packages,  and  to  state  the  partieulart 
of  the  quality  and  quantity  of  the  goods 
contained  in  the  packages,  and  that  the 
whole  of  the  contents  of  3  cases  eontaining 
the  corks  teas  forfeUed.  Secondly,  that, 
imtsmuch  as  there  may  be  several  entries 
on  one  biU  of  entry,  the  eases  eontaining 
glass  ware  were  not  forfeited.  Thirdly,  that 
under  the  ciroumstaMces,  M.  was  UMe  to 
the  penalties  imposed  by  section  50. 

This  -was  an  appeal  from  two  judgments 
of  the  Supreme  Court  of  the  colony  of 
the  Cape  of  Good  Hope,  bearing  date  re- 
spectively the  4th  day  of  Septonher,  a.d. 
1868,  in  two  actions  brought  by  the  ap- 
pellant  against  the  respondents. 

The  first  was  an  action  in  which  the 
appellant  prayed  that  certain  goods  might 
be  declared  to  be  forfeited.  Theseoondwas 
an  action  in  which  the  appellant  prayed 
that  the  respondents  might  be  declared  to 

(3)  Sect  50.  That  all  vessels,  boats,  carriages^ 
and  cattle  made  use  of  in  the  removal  of  any 
goods  liable  to  forfeiture  under  this  or  any  fntor* 
ordinance  or  act  of  the  legislature  of  this  colony, 
or  under  any  act  of  the  imperial  Parliament  re- 
lating to  the  customs,  or  to  trade  and  navigation, 
shall  be  forfeited ;  and  every  person  who  shall 
assist  or  be  otherwise  concerned  in  the  unship- 
ping, landing,  or  removal,  or  in  the  harbouring  of 
such  goods,  or  into  whose  hands  or  possession  the 
same  shall  knowingly  come,  shall  forfeit  the  treble 
value  thereof,  or  the  penalty  of  one  hundred 
pounds,  at  Uie  election  of  the  officers  of  the  cus- 
toms, and  the  averment  in  any  information  or 
libel  to  be  exhibited  for  the  reooveiy  of  such  pe- 
nalty, that  the  officer  proceeding  has  elected  to 
sue  for  the  sum  mentioned  in  the  information, 
shall  be  deemed  sufficient  proof  of  such  election, 
without  any  other  or  further  evidence  of  such 
fact,  and  that  such  officer  shall  be  a  competent 
witness  in  any  such  suit  or  proceeding. 
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bein^  thfl  t^vbla  t»1w  of  mHwh  gOo4«, 
to  wtt,  3,350  grow  of  ooriit.  ]«odai  ckui. 
iaiHadj,  tmAkyUbe  fiiat  oetimi  iboUwi 

The  •jqMllttnlt  «M  tlw  RctiBf  ooUeotor 
(>f  and  iwuKcqMil  officer  of  vnstoou  of  th* 
^kmy  ef  tli*  C^w  pf  Good  Bape. 

on  ImsuMBB  is  Cape  Towtu 

On  the  Sth  ^f  1^,  IS6S, »  voaaal  eoUed 
^  Jaefi  Avtp,  bo«jid  frgn  Iiosdiw  to  tiim 
0»p«  of  Qood  Pope,  aniwd  in  tfa«  pwi 
vf  Gap«  ToH^  lumag  qa  bawd  a  gmenl 
cargo.  A4  Tpari  pf  svflh  gesoanii  oargo 
ti)at9  wer*  laden  oq  bsard  of  the  said 
veeaai,  the  gpod«  which  the  appellaat 
pn^wd  dumld  he  dedarod  £»feited,  to 
witt  S,S50  gross  of  eorks,  85  oases  of 
glflsavave,  a«d  8  oarmgae,  vmasHy,  I 
hvoBghara,  1  basket  oaxnoge,  and  1  wko 
eooiable. 

The  said  carriagea  wme  paokod  io  3 
separate  oaaos,  each  cantaiotBg  1  earriagei 
and  the  said  8  cases  carriages,  and  25 
packages  glaasware  were  deaeribed  bj  the 
marks  and  nBmbers  of  each  paakage  in  a 
bill  ei  lading  therecrf^  dated  in  Londmi, 
22iid  at  Vt^tuav,  1868,  whiidi  was  pre- 
pared iu|der  tbe  direetifMis  of  reepondeBt, 
Fooook,  and  signed  by  the  joaater  c£  tiie 
aaid  Tsssel. 

^Pheaaid  8  oaaea,  carriages,  ai^d  85  eases 
glassware  were  also  deeenbed  by  their  ra. 
Bpeetaye  marks  and  numbers  in  the  report 
of  tita  ship  signed  by  the  master  at  the 
Costom  Honse,  at  Gape  Town,  in  acoord- 
vica  with  tbs  oiutqmii'  regcdat^ona. 

Tbe  aaid  8  oa8e^  earrjages,  and  95 
eases  glassware  were  also  described  in  a 
peli^  of  iqsnranee  tiiereof  efibeted  by 
the  respondents. 

There  was  vo  mention  of  carlo  »i  any 
«f  tha  doeammts, 

The  said  8,360  g^rose  of  corks  were 
packed  in  the  8  eases  eontaining  the  car- 
riages, £!ach  Qf  these  3  cases  contained 
ffOrka. 

On  the  Sth  (tf  May,  1868,  the  Loc^  4u>e, 
being  then  in  the  port  of  Gape  Town,  and 
ready  to  discharge  her  cargo,  the  respond- 
ent, jCathew,  made  out  the  entry  for.  the 
landing  of  the  3  cases  carriages  and  25 
oases  glassware.  This  entry  he  delivered 
to  the  senior  fmaniining  officer  in  the  oos- 


tono  depnHsmoit  of  Ike  edm^,  who 
pamndtt- 

The  respondent,  Mathew,  produced  inr9 
iiiroMee,M*AMheiag«iM  isfoiMirf  the 
owviagea,  Md  «b)  otihwA*  ii»v«M  4f  tiMi 
glflssvani,  Ob  tiip  pndaehvm  of  tfio 
mwouet,  tim  goeda  were  ollowad  to  ho 
Ispidad,  «Mlfe<roo£tha<tMS«a«'  iwwinfna 
were  landed  on  the  eAenuKW  of  tiw  Msao 
day,  xutier  the  ^atmtitm*  t£  the  fneprwid- 
ant,  Wuthttw,  and  vevs  convigwd  to  and 
placed  in  the  bwuesa  panniiine  ef  tho 
firm,  by  people  enploi^  by  the  naf>^w 
dents. 

On  the  9th  of  May,  186^  £^  pf  the 
eiamiwiitg  officen  of  tJio  onatome  of  tiie 
said  eolosy,  acting  «poB  in^isrssatioB  he 
had  receired,  storied  the  remaining  car. 
ria^  case  a^d  SS  packages  of  glasswari^ 
wbiob  had  then  been  talKp  Oft  ^  tiie  ship 
hj  the  weapoadaokt,  ^od  wsMcntfao  load. 


ingplaeeproptmatoiiy  to  beiag  conveyed  to 
the  respondents' preipiaeB.  ^Rte  pxaminhig 
officer  sent  for  the  reapopdeati,  Mathew, 
aad  demajaided  h>B  wFOice,  and  a»  wivmm 
was  prodasad  wit^  the  ent>^,  wUb  v^dak 
it  was  fcmnd  to  agree,  cmd  the  effiee* 
then  proceeded  to  open  the  cani^gP  case, 
The  respondeot,  Mathew,  theo  vaiio,  "Toft 
will  find  corks  IP  that  meo."  Hehad-Bot 
spoken  of  swks  befiwe.  Finding  oorks 
in  the  ease,  the  offieer  to}d  respcmdent^ 
Mathew,  to  consider  the  goods  voder 
seizure,  and  he  then  proceeded  tc  the  ra> 
i^ndwite'  pweiees,  and  eovuoed  the 
oUier  cases,  which  bad  been  knded  on  ik» 
previoQS  day.  He  fonitd  theft  botii  con- 
tained corks,  apd  sA  onpe  sei^  thQ  caseg. 
All  the  goods  in  question,  viz,,  ^e  oar-, 
riages,  the  glassware,  aiod  the  oo^  had 
been  shipped  ib  En^and  mi  beard  ^e 
Loch  Awe  b^tbe  reepondest,  Pocock,  who 
directed  thp  packing  of  ^e  ecrks  and  Ite 
{weparatbo  of  the  bill  of  lading  befosor 
mentioned.  The  respondnit,  PfMock,  aemA 
the  invoices  of  the  oamagse  aod  ^e  fiS 
cases  of  glass  were  to  an  agent  at  Oape 
Town,  and  on  the  7th  of  March,  18^. 
wrote  from  IJondon  to  ^  flejd  agent 
stating  that  the  caass  weee  filled  with 
corks,  which  were  to  be  s^t  to  the  firm 
of  Pocock  aqd  Oompany,  and  that  Mathew 
would  pay  the  duty  on  them,  T^e  pe, 
spondent,  Pocpck,  eiao  wrote  to  tjie  re< 
spondent,  Mathew,  a  letter  bef^fing  the 
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same  date,  infomung  him  also  on  the  sub- 
ject. 

On  the  24th  day  of  Jane,  1868,  the  ap- 
pellant oonunenoed  an  action  against  the 
respondents  in  the  said  Snpreme  Court. 
The  dedaiation  averred  that  the'  said 
goods,  viz.,  the  3  cases  of  carriages,  25 
cases  of  glassware,  and  3,350  gross  of 
ooib  had  been  taken  by  the  respondents, 
who  were  the  importers  thereof,  by  virtue 
of  an  entry  in  which  the  said  goods  were 
not  properly  described,  that  the  said  entry 
ought  to  be  deemed  invalid,  and  the  goods 
ought  to  be  deemed  goods  taken  without 
due  entry  thereof  and  to  be  forfeited :  and 
prayed  a  forfeiture  of  the  said  g^oods  under 
Ordinance  No.  6  of  1853. 

The  respondents  pleaded  to  the  declara- 
tion— a  plea  denying  all  the  allegations  of 
feet  and  conclusions  of  law  contained  in 
the  declaration. 

On  the  24th  day  of  August,  1868,  the 
parties  appeared  before  the  acting  Chief 
Justice  of  the  colony,  and  one  of  the 
Puisne  Judges  of  the  said  colony.  The  ' 
Court  heard  and  considered  the  evidence, 
aad  on  fche  4th  day  of  September,  1868, 
the  Court  gave  judgment  for  the  appellant, 
and  decreed  that  the  3,350  gross  of  corks 
and  the  three  carriages  were  forfeited. 

From  this  judgment  the  appellant  ap- 
pealed. 

The  second  action  was  commenced  by 
appellant  against  the  respondents  at  the 
same  date  as  the  former  action.  The  de- 
claration was  founded  on  the  50th  section 
of  the  said  Ordinance  No.  6, 1853,  and 
averred  that  the  respondents,  or  one  of 
them  acting  on  behalf  of  both,  landed 
clandestinely  8,350  gross  of  corks  without 
payment  of  duty  thereon,  and  thereafter 
h^boured  and  knowingly  received  into 
their  possession  the  said  goods.  The  de- 
claration fiirther  averred  that  the  appel- 
lant elected  to  sue  for  the  treble  value  of 
the  said  goods  in  heu  of  suing  for  the 
Epedfio  penalty  provided,  and  prayed  that 
the  respondents  might  be  declaj^  to  have 
jointly  and  severally  forfeited  the  sum  of 
7961.  6«.  9(2.,  being  the  treble  value  of  the 
■aid  goods. 

The  respondents  pleaded,  denying  all 
the  allegations  of  &ct  and  conclusions  of 
law  contained  in  the  declaration. 

This  action  was  tried  on  the  4th  day  of 

Niw  Smaas,  39.— Parr.  CovM. 


September,  1868,  before  the  same  judges. 
The  Court  having  considered  the  evidence 
and  heard  counsel  for  the  parties  respec- 
tively, gave  judgment  for  tiie  respondents 
with  costs. 

From  this  judgment,  the  present  ap- 
peal was  brought. 

Mr.  MdUsh  and  Mr.  Archibald,  for  the 
appellant. — It  cannot  be  disputed  that  the 
corks  contained  in  the  three  cases  entered 
as  carriages  are  liable  to  forfeiture.  But 
it  is  clear  that  the  entire  contents  of  the 
cases,  the  quedity  and  quantity  of  which 
are  defective,  are  forfeited.  The  24th  sec- 
tion of  the  ordinance  requires  a  foil  entry 
of  the  goods.  Then  section  25  requires 
the  particulars  of  the  quality  and  quan- 
tity of  the  goods  and  packages  containing 
the  goods  to  be  entered.  There  was  a 
fiulure  in  the  performance  of  the  express 
provisions  of  this  ordinance.  The  goods 
are  therefore  forfeited,  and  the  respond- 
ents were  liable  to  the  penalties  sued  for 
in  the  second  action.  The  conduct  of  the 
respondent,  Mathew,  at  the  time  when 
he  applied  to  the  collector  for  the  deUveiy 
of  the  goods,  shews  that  he  knew  the 
goods  were  liable  to  be  forfeited. 

The  respondents  did  not  appear. 

LoKD  Caibns  delivered  the  judgment  of 
their  Lordships. — The  first  question  raised 
by  this  appeal  is,  what  goods  were  .ren- 
dered liable  to  forfeiture  to  the  Crown,  by 
reason  of  defective  entry  ?  That  the  corks 
which  are  in  question  in  the  case  were 
rendered  liable  to  forfeiture  is  not  dis- 
puted. It  is  contended  by  the  appellant, 
that  not  only  were  the  corks  forfeited  to 
the  Crown,  but  that  in  addition,  the  15 
and  10  casks  of  glassware  were  forfeited  ; 
and,  although  the  question  has  not  been 
brought  by  any  cross  appeal  before  their 
Lordships,  a  suggestion  has  been  made 
by  the  Chief  Justice  of  the  Supreme 
Court,  to  which  in  the  first  instance 
their  Lordships  will  deem  it  their  duty 
to  advert — a  suggestion  that  the  Court 
in  the  colony  naa  gone  beyond  what 
properly  it  ought  to  have  done,  in  de- 
claring that  tl»  three  carriages  in  which 
the  corks  were  contained  were  also  for- 
feited. 

Their  Lordships  are  of  opinion — al- 
though, I  repeat,  the  question  has  not 
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been  bronglit  before  them  bj  any  regular 
appeal  upon  this  sabject— that  tiiose  car- 
riages were  properly  forfeited.  Their 
Lordships  consider  that,  under  the  24th 
and  25th  sections  of  the  colonial  ordi- 
nance, it  is  the  da^  of  any  person  who 
applies  to  enter  goods  for  the  purpose  of 
haying  them  unladen,  to  state  the  pack- 
ages the  unlading  of  which  he  asks  for, 
and  to  identify  those  packages  ;  and  then 
their  Lordships  consider,  that  it  there- 
upon becomes  farther  the  duly  of  the 
person  making  this  application  to  state 
the  particulars  of  the  quality  and  of  the 
quantity  of  the  goods  which  those  pack- 
ages, according  to  his  knowledge,  con- 
tain. If  that  statement  is  inaccurately 
made,  their  Lordships  are  of  opinion 
that  there  is,  in  that  respect,  a  defeo- 
tive  and  improper  entry,  rendering  the 
goods  liable  to  forfeiture.  In  this  case 
(confining  the  observation  still  to  the 
question  of  the  carriages),  there  was  a 
demand  made  for  the  entiy  and  unlading 
of  three  cases,  having  upon  them  parti- 
cular marks ;  and,  according  to  the  con- 
struction which  I  have  stated  their  Lord- 
ships put  upon  the  section,  it  thereupon 
beciame  the  duty  of  the  person  tendering 
the  entry  to  state  what  those  three  cases 
contained.  He  stated  that  they  contained 
one  brougham,  one  phaeton,  and  one  so- 
ciable, whereas,  in  point  of  &ct,  they  con- 
tained those  three  carriages  and  also  a 
large  quantity  of  corks,  filling  up  the 
empty  spaces.  Their  Lordships  are  of 
opinion  that  there  is  no  ground  for  the 
doubt  entertained  by  the  Chief  Justice, 
and  that  the  judgment  of  the  Court,  in 
holding  forfeited  the  whole  of  the  con- 
tents of  those  packages,  was  a  correct 
judgment. 

But  then  arises  the  question  brought 
before  their  Lordships  directly  by  the 
appeal,  whether  the  25  cases  of  glass- 
ware were  also  forfeited.  That  depends 
upon  the  construction  whidi  ought  to  be 
•given  to  the  word  "  entry  "  throughout 
the  sections  of  the  ordinance,  which  have 
been  referred  to.  Their  Lordships  are  of 
opinion  that  it  would  not  be  a  sound  or 
proper  construction  to  read  the  word 
"  entrj  "  throughout  those  clauses  as 
meaning  "bill  of  entry;"  because  they 
are  of  opinion  that  there  may  be  several 


entries  np<m  one  bill  of  entry.  What 
shall  be  considered  to  be  the  different  en- 
tries, if  there  be  more  than  oae  upon 
one  bill  of  entry,  will  d^Moid  upon  the 
fiMsts  of  each  particular  case,  the  construo- 
tion  of  the  bill  of  entry,  and  the  nature 
of  the  goods  which  it  describes.  A  case, 
for  example,  might  easily  be  put,  where 
50  cases  of  g^oods  precisely  yusdetn  g«. 
neris  were  entered  under  one  head,  and 
as  contained  in  oases  marked  No.  1  to  No. 
50.  It  is  obvious  that  that  entay,  al- 
though relating  to  50  cases,  would  really 
be  one  entry. 

But,  in  the  present  case,  their  Lord- 
ships think  there  can  be  no  doubt,  &om 
the  manner  in  which  the  entry  has  been 
t«idered,  that  there  are  upon  the  bill  of 
entry  two  entries  which  are  distinct  for 
all  substantial  purposes ;  the  first  entry 
being  that  of  the  three  carriages  in  the 
three  cases  to  which  I  have  already  re- 
ferred, and  the  second  being  a  separate 
entty  of  25  cases  of  glassware.  With 
regard  to  those  oases  of  glassware,  their 
Lordships  cannot  find  any  proviniCMi  in 
the  ordinance  which  has  been  violated  or 
departed  from ;  and  they  are  therefore  of 
opinion  that  there  was  a  prc^r  entry  of 
those  packages  of  glassware,  and  tliat  tixej 
were  not  liable  to  forfeiture,  or  rendered 
liable  to  forfeiture,  by  reason  of  being 
associated  in  the  same  bill  of  entry  with 
that  other  entry  which  their  Lonlships 
consider  was  a  defective  entry. 

The  result  is,  that  on  the  first  part  of 
the  case  their  Lordships  consider  the 
judgment  of  the  Court  below  is  correct, 
and  ought  not  to  be  altered. 

The  second  part  of  the  appeal  raises 
the  question,  whether  the  respondents,  or 
either  of  them,  has  become  liable  to  the 
treble  value  of  the  forfeited  goods  ? 

I  may  put  out  of  the  case  the  first  re- 
spondent, Pocook,  for  it  was  admitted 
that  there  was  no  case  of  personal  culpa- 
bility against  him.  The  question  only 
arises  with  regard  to  the  defendant  Ma- 
thew.  As  regards  the  &ct8  of  the  oase, 
resulting  from  the  oral  evidence,  their 
Lordships  have  no  hesitation  in  saying, 
that  in  their  opinion,  that  evidence  wews 
that  Matiiew  was  a  perscKi  directly  con- 
cerned in,  if  he  was  not  the  person  order- 
ing and  entirely  reqto&aible  for,  the  on- 
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shipping,  the  landing,  and  the  removal  of 
the  good«  which  they  hold  to  be  liable  to 
forfeitura  Their  Lordships,  therefore,  see 
BO  reason  for  (he  opinion  entertained  by 
the  Coori  below  that  the  only  terms  in 
the  oidinanoe  nnder  which  Mathew  can 
be  brought  would  be  the  words  relating 
to  the  hwhooring  of  goods.  They  are  of 
opinion  that  he  was  a  person  either  un- 
shipping, landing,  and  removing  the  goods, 
or  a  person  concerned  in  the  onshipping, 
landing,  and  removing  of  the  goods. 

Their  Lordships  are  of  opinion,  farther, 
ttiat  it  is  not  nutde  an  element  in  the  50th 
clause  of  the  oidinanoe  that  the  defend- 
ant shonld  be  a  person  nnshipping,  land- 
ing, fuod  removing  the  goods,  with  the 
frandnlent  intent  of  depriving  the  govern- 
ment of  the  duty  properly  payable  npon 
their  goods.  The  question  of  &ct  is  all  that 
the  clanse  requires  to  be  determined — 
Was  the  defendant,  or  was  he  not,  a  per- 
son who  was  actually  concerned  in  un- 
lading and  unshipping  the  goods  liable 
to  forfiaitore  P  Their  Lordships  are  also 
of  opinioiii  that  it  is  not  any  answer  to 
the  charge  under  this  section  to  say  that 
the  respondent  Mathew  was  the  owner  of 
the  goods,  and  therefore,  as  it  were,  the 
principal  oonoemed,  and  not  an  acces- 
sory. The  proceeding  under  the  first  part 
of  the  record  was  not  a  proceeding  person- 
ally against  any  individual.  It  is  a  pro- 
ceeding for  the  forfeiture  of  particular 
goods,  and  the  question  who  is  the  owner 
m  the  goods  under  that  part  of  the  pro- 
ceeding is  immaterial.  The  goods  having 
_  been  forfeited  by  a  proceeding,  which  is 
'  in  the  nature  of  a  proceeding  m  rem,  the 
question  vrho  is  liable  to  penalties  for 
being  coBoemed  in  the  landing  or  the 
unlading  of  the  goods  is  a  question  to  be 
determined  irrespective  of  the  inquiry. 
Who  is  the  principal  and  who  is  the  ac- 
cessory? 

Their  Lordships  consider  that  npon  the 
hds  appearing  on  the  evidence,  it  is 
abundantly  clear  that  the  defendant  Ma- 
Uiew  was  aware  before  these  goods  were 
unshipped,  and  at  the  time  he  tendered 
the  entry,  that  the  cases  contained  the 
corks,  and  that  he  was  aware  when  he 
was  concerned  in  unshipping  them  that 
be  was  unshipping  cases  of  goods  con- 
taining certain  goods   as    to  which  no 


mention  had  been  made  in  the  bill  of 
entry. 

Therefore,  their  Lordships  are  clearly 
of  opinion  that  all  the  elements  of  the 
ofience  created  by  the  50th  section  con- 
cur in  the  case  of  Mathew,  and  that  he 
has  become  liable  to  the  penalty  of  the 
treble  value  of  the  goods  under  that  seo- 
tJon.  They  will  therefore  humbly  advise 
Her  Majesty  that  the  appeal  in  that  re- 
spect should  be  allowed,  and  that  judg- 
ment should  be  given  for  the  Crown  in 
the  proper  form  for  the  treUe  value  of  the 
goods  forfeited. 


Attorneys — Oreen  &  Allin,  for  sppellant. 


1870. 
July  7. 


OEOBGE   LTALL,  O^eUcmt. 

BOBEBT  JARDINE,  CHARLES 
FBEDEBICK  STILL,  GE0BG8 
FBAN0I3        MACLEAN,       AND 

OTHERS,  respondents.* 

Hong  Kong — Bankruptcy — Adjudication 
— Prior  Bankruptoy  in  Ungland— Judicial 
Gommitiee — Practice. 

The  Judicial  Committee  iviU  not  entertain 
an  appeal  upon  facts  which  were  known  to 
the  appellant  at  the  time  of  hearing  in  the 
Court  below,  but  which  were  not  brought  to 
the  notice  of  the  Court  below. 

Upon  a  petition  for  have  to  appeal,  it  it 
the  duty  of  the  petitioner  to  state  in  the 
fullest  and  frankest  ma/nner  aU  the  circum- 
stances of  the  case. 

The  appellant  carried  on  business  in 
partnership  with  8.  &"  M.  in  Londim,  and 
also  in  Hong  Kong.  The  firm  being  in  diffi- 
culties, the  appellant,  who  was  in  London, 
gave  a  power  ^attorney  to  S.  at  Hong  Kong 
to  act  for  him  in  all  matters  on  behalf  of  the 
firm,  and  to  take  any  proceedings  in  bank- 
ruptcy on  his  behalf,  and  on  the  23rd  of  May, 
1867,  the  firm  was  adjudicated  bankrupt  in 
the  Supreme  Court  at  Hong  Kong,  and  the 
appellant  was  represented  by  counsel  in  the 
Supreme  Court    In  April,  1867,  the  ap- 

*  Present,  Lord  Cairns,  Sir  W.  Erie,  and  Sir 
J.  CoiTile. 
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peUatU  filed  a  petUion  in  bankruptey  tn 
England,  and  was  adjudicated  a  bofikrupt 
in  Englartd.  This  fact  was  kfwwn  amd 
might  liaee  been,  but  was  not,  brought 
to  the  notice  of  the  Supreme  Court ; — ^Held, 
that  inasmuch  as  the  banlmiptoy  of  the 
appellant  in  England  was  knoum  and  wot 
not  brought  to  the  notice  of  the  Court  in 
Hong  Kong,  their  Lordships  woxdd  not  en- 
tertain  the  fact  of  the  bankruptcy  in  England 
on  appeal. 

This  was  an  appeal  from  an  adjadication 
of  bankruptcy  by  the  Supreme  Court  at 
Hong  Kong,  dated  the  23rd  day  of  May, 
1867,  whereby  the  said  G^rge  Lyall  and 
the  respond^ts  Charles  Frederick  Still 
and  George  Francis  Maclean  were  adju- 
dicated bankrupts  by  the  said  Court,  pur- 
suant to  the  provisions  of  "  The  Bank- 
ruptcy Ordinance  of  Hong  Kong  (No.  6) 
of  1864." 

The  facta  were  as  follows : — 

In  the  month  of  April,  1867,  and  for 
seyeral  years  previous,  the  appellant, 
G^rge  Lyall,  and  the  respondents,  Charles 
Frederick  Still  and  G«orge  Francis  Mac- 
lean, carried  on  the  business  of  merchants 
in  co-partnership  at  Victoria,  in  the  colony 
of  Hong  Kong,  under  the  style  or  firm  of 
"  Lyall,  Still  &  Co. ;"  and  in  Leadenhall 
Street,  London,  under  the  style  or  firm  of 
"  George  LyaU  &  C.  F.  StiU." 

The  firm  having  &Uen  into  difficulties 
towards  the  end  of  1866,  it  was  thought 
advisable  that  they  should  be  made  bank- 
rupts in  Hong  Kong,  where  the  said 
Charles  Frederick  Still  and  C^rge Francis 
Maclean  then  were,  the  said  Geoi^ 
I^all  being  in  England;  and  with  that 
view  the  appellant  sent  out  to  his  co- 
partner Charles  Frederick  Still,  a  power 
of  attorney,  dated  the  11th  February, 
1867,  appointing  him  to  act  on  his  behalf 
in  Hong  Kong ;  and  amongst  other  things 
to  file  any  declaration  or  petition  in  bank- 
ruptcy, and  to  do  all  other  acts  in  the 
liqnic&tion  of  the  liabilities  of  the  firm  in 
Hong  Kong. 

The  power  of  attorney  was  received  by 
Charles  Frederick  Still,  in  Hong  Kong, 
early  in  the  month  of  April,  1867,  and  on 
the  18th  of  that  month  a  petition,  dated 
the  13th  April,  1867,  and  signed  by 
Charles  Frederick  Still  and  George  Francis 


Maclean,  for  themselves  and  the  ^pellant, 
was  filed  in  the  Supreme  Conrt  of  Hong 
Kong,  in  the  names  and  on  behalf  of  the 
said  George  Lyall,  Charles  Frederick  Still 
and  Geoige  Francis  Maclean,  stating  ihaA 
they  were  nnaUe  to  meet  their  engage- 
ments with  their  creditors,  and  praying 
that  they  might  be  adjudged  bankrupts. 

This  petition  wais  not  acted  on  by  the 
said  George  Lyall,  Charles  Frederick  Still 
and  G^eorge  Francis  Maclean,  and  on  the 
2nd  of  May,  1867,  the  appellant  (by  his 
attorney  Charles  Frederick  Still),  Charles 
Frederick  Still  and  George  Francis  Mac- 
clean,  by  indenture  assigned  all  tlieir 
estate  to  be  administered  for  the  benefit  of 
their  creditors. 

On  the  2lBt  of  May,  1867,  the  respon- 
dent, Jardine,  filed  a  petition  in  the  Su- 
preme Court  of  Hong  Kong,  praying  for 
an  adjudication  in  oankruptcy  against 
George  Lyall,  Charles  Frederick  StiUL  and 
George  Francis  Maclean. 

On  the  23rd  of  May,  1867,  the  last 
mentioned  petition  came  on  for  hearing 
before  the  ..Chief  Justice.  Counsel  ap- 
peared for  the  said  George  Lyall.  The 
said  Charles  Frederick  Still  aoA  George 
Francis  Maclean  appeared  and  consented 
to  be  xaade  bankrupts,  and  numerous 
creditors  asked  for  an  immediate  ad- 
judication. The  Chief  Justice  intimated 
that  he  considered  that  as  George  Lyall 
was  resident  in  England,  he  was  bound 
not  to  adjudicate  until  a  copy  of  the 
petition  had  been  served  on  him,  and 
thereupon  the  counsel,  who  appeared 
for  the  said  George  Lyall,  requested 
that  the  adjudication  nught  then  be 
made  without  service  on  the  said  George 
Lyall ;  and  on  his  behalf  consented  to 
admit  that  he  had  been  properly  adjudi- 
cated bankrupt,  and  submitted  to  abide 
by  such  adjudication,  and  thereupon 
the  Chief  Justice  did  adjudicate  the  said 
Greorge  Lyall,  Charles  Frederick  Still,  and 
George  Francis  Maclean,  bankrupts. 

Charles  Frederick  Still  and  Cteorge 
Francis  Maclean,  who  were  at  Hong  Kong 
at  the  date  of  the  a^judioation,  snrrenderea 
thereto,  and  passed  their  last  examination, 
and  respectively  obtained  their  orders  of 
discharge. 

After  the  power  of  attorney  given  by 
the    appellant     had   been    received    by 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1670. 


45 


Chariee  Frederick  Still,  but  before  any  ad- 
jadication  in  bankruptcy  in  Hong  Kong 
proceedings  in  bankruptcy  were  taken 
against  tne  appellant  in  the  Court  of 
Bankruptcy  in  London,  and  on  the  18th  of 
April,  1867,  he  was  adjudicated  bankrupt, 
puTBUiHit  to  the  provisions  of  the  Bank- 
ruptcy Act,  1861,  upon  an  act  of  bank- 
ruptcy committed  by  him  on  that  day 
by  fiBdg  a  declaration  of  insolvency  in 
the  last  mentioned  Court  of  Bankruptcy, 
dated  the  said  18th  day  of  April,  1867, 
and  having  surrendered  to  such  bank- 
ruptcy, he  passed  his  last  examination 
on  the  14th  of  February,  1868,  and  on 
the  4th  of  August,  1868,  obtained  his 
order  of  discharge. 

On  the  19th  of  June,  1868,  the  appellant 
i^lied  for  and  obtained  leave  to  appeal 
to  Her  Majesty  in  Council,  firom  the  ad- 
judicstiozi  m  Hong  Kong. 

Sargood,  Serjt,  and  Mr.  Lord,  for  the 
appellant.  —  The  proceedings  in  bank- 
ruptcy in.  the  colony  as  regards  the  appel- 
lant ought  to  be  set  aside.  The  appellant 
is  compelled  to  resort  to  this  tribunal  in 
the  first  instance  because  the  time  has  ex- 
pired within  which  application  can  be 
made  to  the  Court  below.  The  50th 
section  of  the  Bankruptcy  Ordinances 
of  the  colony  requires  any  proceedings 
by  way  of  appeal  to  be  taken  within 
twelve  months  of  the  adjudication.  These 
Colonial  Ordinances  in  respect  of  bank- 
ruptcy proceedings  are  similar  to  the 
enactments  contained  in  the  English 
Bankniptey  Act,  1849.  There  is  no 
remedy  under  the  Colonial  Ordinances 
i^ler  tiie  period  limited,  except  by  appeal 
to  her  Majesty  in  Council.  The  practice 
in  England  under  these  circumstances  is 
to  annnl  the  prior  adjudication.  It  is  a 
well  established  principle  of  bankruptcy 
law  that  a  bankruptcy  cannot  be  double. 
If  Uie  bankruptcy  in  London  was  valid 
the  bankruptcy  in  Hong  Kong  is  invalid. 
The  power  of  attorney  given  by  the  ap- 
pellant to  his  partner,  Still,  to  act  in  his 
Dehalf  would  cease  to  have  any  effect  or 
to  confer  any  authority  on  Still  after  the 
appellant  committed  an  act  of  bankruptcy 
in  England.  Section  44  of  the  Colonial 
Ordinances  is  precisely  similar  in  kind  and 
import  to  the  provisions  contained  in  sec- 
tion 97  of  the  Bankmptcy  Act,  1849.  The 


act  of  bankmptcy  in  the  colony  would 
have  no  operation  as  regards  the  appel- 
lant. There  was  no  act  of  bankruptcy  by 
the  appellant  in  the  colony.  The  deed 
executed  by  the  partners  in  Hong  Kong 
for  the  benefit  of  the  creditors  of  uie  firm 
was  executed  by  the  other  partners  for 
themselves  and  the  appell^t  in  pur- 
suance of  the  power  of  attoruCT-  which  in 
fact  had  ceased  to  operate.  It  is  clear, 
therefore,  that  oU  the  proceedings  taken 
in  bankruptcy  in  the  colony  are  at  an 
end.  They  referred  to  ex  'parte  Grew  (1), 
Carter  v.  Dvmmock  (2),  The  Royal  Bank  of 
ScotUmd  y.  Cuthbert  (3),  ExparteWilliams 
(4). 

Sir  R.  Patmer  and  Mr.  Watkin  WiUiams, 
for  the  petitioning  creditor. — There  is  no 
precedent  for  such  an  appeal.  The  ap- 
pellant hod  given  a  power  of  attorney  to 
his  partner,  StiU,  and  by  virtue  of  that 
power  Still  appointed  counsel  to  represent 
the  appellant  in  the  bankruptcy  proceed- 
ings in  the  colony,  and  upon  these  pro- 
ceedings the  appellant  was  represented  by 
his  counsel,  and  by  his  counsel  consented 
to  all  the  proceedings  in  the  colony,  and 
although  the  Judge  in  the  colony  proposed 
to  have  the  appelant  served  witii  a  copy 
of  the  petition  m  bankruptt^,  yet  the  ap- 
pellant, by  his  counsel  as  representing 
him,  declined  to  require  service,  and  ex- 
pressly hy  his  counsel  assented  to  the 
proceedings.  The  appellant  has  no  loeiis 
standi  before  this  tribunal.  It  is  proposed 
to  ask  that  the  proceedings  in  the  colony 
shall  be  reversed  so  far  as  the  appellant 
is  concerned,  upon  the  ground  that  the 
appellant  had  been  adjudicated  bankrupt 
in  England  at  the  time  the  proceedings  in 
bankruptcy  in  the  colony  took  place,  and 
it  is  said  that  the  bankmptcy  could  not 
be  double.  But  this  tribunal  will  not  help 
the  appellant.  All  these  fiMits  now  set 
up  were  known  to  the  appellant  at  the 
time  proceedings  in  the  colony  were  taken, 
and  might  have  been  brought  to  the 
notice  of  the  Judge  of  the  Court  be- 
low. If  this  had  been  known  to  this  tri- 
bunal at  the  time  leave  to  appeal  was 


16  Ves.  237. 

22  Law  J.  Eep.  (n.s.)  BAokr.  56. 

(3)  1  Rose  Bankniptey  Cas.  App.  462. 

(4)  11  Vee.,jttD.  3. 
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granted  saoh  leave  would  have  been 
refiised.  Garter  y.  Dimmook  (2)  is  no 
authority. 

Mr.  HaU,  for  the  respondents,  Charles 
Frederick  Still  and  Gboi^e  Francis  Mac- 
lean.— The  adjadioation  in  Hong  Kong 
was  a  valid  adjudication.  The  filing  of 
the  petition  in  bankruptcy  on  the  13Ui  of 
April,  1867,  was  an  act  of  bankruptcy  on 
the  part  of  the  firm.  It  was  the  act  of 
all  the  partners.  Still  held  a  power  of 
attorney  from  the  appellant  authorising 
him  to  act  on  behalf  of  the  appellant, 
and  expressly  in  matters  relating  to  the 
bankruptcy  of  the  firm.  The  power  of 
attorney  was  given  for  that  very  purpose. 
The  adjudication  was  therefore  made  with 
the  concurrence  of  the  appellant.  He 
cannot  now  dirouta  the  vijidity  of  such 
adjudication.  Besides,  all  the  &cts  and 
matters  now  alleged  in  support  of  this 
appeal  were  known  to  the  appellant  and 
might  have  been  brought  to  the  notice  of 
the  Supreme  Court. 

Mr.  BeU  and  Mr.  B.  SmUh,  for  the 
official  assignees.  —  The  appellant  com> 
mitted  an  act  of  bankruptcy,  under  the 
16th  section  of  the  Ordinance,  by  petition- 
ing the  Supreme  Court  in  April,  1867. 
Under  the  35th  section  of  the  Ordinance, 
the  Supreme  Court  had  power  to  adjudi- 
cate the  appellant  a  bankrupt.  If  the 
evidence  before  the  Supreme  Court  were 
insufficient  to  support  an  adjudication, 
the  appellant  has,  by  his  own  petition  of 
appeal,  shewn  that  he  had,  at  the  time  of 
the  adjudication,  committed  an  act  of 
bankruptcy  under  section  12.  The  ap- 
pellant is,  by  the  acts  of  himself  and  Iub 
counsel,  estopped  &t)m  disputing  the  va- 
lidity of  the  Etdjudication  in  the  colony. 
The  adjudication  in  England  did  not 
deprive  the  Court  at  Hong  Kong  of  the 
power  to  issue  a  joint  adjudication  against 
the  appellant  and  his  partners.  The 
appellant  might  have  applied  to  the 
Supreme  Court  within  twelve  months  of 
his  adjudication  to  set  aside  the  adjudi- 
cation. 

Lord  Cairns  delivered  the  judgment  of 
their  Lordships. 

Their  Lordships  have,  in  the  first  in- 
stance, to  advert  to  the  circumstances 
under  which  leave  to  appeal  was  granted 


in  this  case.  Nothing  can  be  more  im- 
jKirtant  than  tiiat  it  should  be  understood 
that  those  who  coma  before  this  Com- 
mittee upon  an  ex  parte  ^{dication  for 
leave  to  appeal  should  cooosider  it  tiieir 
absolute  dufy  to  state,  in  the  fullest  and 
frankest  way,  every  circumstance  cob- 
nected  with  the  history  of  the  case  which 
possibly  can  have  any  bearing  on  the 
leave  for  which  ^ey  ask.  Now  their 
Lordships  do  not  mean  to  attribute,  either 
to  the  appellant,  Mr.  Lyall,  or  to  his  ad- 
visers, any  intenti(»ial  disregard  of  this 
duty,  or  any  wish  in  the  petition  which 
they  presented  in  the  year  1868,  to  sup- 
press any  fiict  which  they  might  have 
thought  material ;  but,  unfortunately,  i^e 
petition  is  one  which,  when  looked  at, 
cannot  be  described  otherwise  than  as  a 
petition  which  was  calculated  to  mislead 
the  tribunal  before  whom  it  was  heard. 
It  states,  in  substance,  that  the  i^pdlant, 
Mr.  Lya^  had  been  adjudicated  a  bank- 
rupt in  London  on  the  18th  of  April,  1867. 
It  does  not  suggest  that  that  had  been 
done,  either  on  nis  own  application,  or 
upon  an  act  of  bankruptcy  committed  by 
him  with  a  view  to  have  the  application 
made  by  a  friendly  creditor.  It  ttien  pio- 
oeeds  to  state,  that  while  he  was  thus  in 
England  adjudicated  a  bankrupt  on  the 
21st  of  May,  1867,  creditors  of  his  firm  in 
Hong  Kong  had  filed  a  petition  in  the 
Court  of  that  colony,  for  the  purpose  of 
making  the  firm  baiikruptB,  and  that  on 
that  petition  they  had  been  adjudicated 
bankrupts.  He  does  not  state  that  there 
had  been  ai^  declaration  of  insolvency 
filed  by  the  firm  with  a  view  to  their 
bankruptcy  in  the  colony,  or  that  he  had 
given  a  power  of  attorney  to  his  partner 
in  the  colony,  enabling  him  to  take  the 
proceedings  proper  to  lead  to  a  bank- 
ruptcy, or  that  there  had  been  a  convey- 
ance or  assig^nment  of  their  property  exe- 
cuted by  the  partners  abroad,  and  by  one 
of  them  as  attorney  for  himself^  with  a 
view  to  bring  about  an  adjudication  in 
bankruptcy.  It  is  treated  as  an  adverse 
proceeding  jn  the  colony,  just  as  the  pro- 
ceeding in  bankruptcy  in  London  is  treated 
as  an  adverse  proceeding  against  Mr. 
Lyall.  It  then  proceeds  to  state  that 
"during  the  time  of  these  bankruptcy 
proceedings    in    the    colony,    and    from 
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theooeforwaard,  Mr.  Lrall  had  been  resi- 
ding in  BngWd,  had  no  notioe  of  the 
adjudication,  and  was  thereby  rendered 
unable  to  shew  caoae  against  ibe  validitj 
of  the  same  within  the  time  limited  by, 
and  pnnoant  to,  the  provisions  of  the 
Banlbiqptc^  Ordinance,  1864."  It  does 
not  state  that  under  the  professed  autho- 
riiy  of  the  same  power  of  attorney  con- 
sent had  been  grveai  in  the  colony  to  ^- 
pediting  and  making  perfect,  as  fitr  as 
oiMisrat  conld  do  it,  the  proceedings  in 
baakmpt<7  ;  bat  it  treats  the  whole  of 
those  proceedings  as  proceedings  which 
Mr.  Lyall  would,  in  every  way,  have  op- 
posed and  objected  to  had  it  been  in  ius 
power.  It  assumes,  rather  than  expressly 
states,  that  he  had  come  before  this  tri- 
bunal at  the  earliest  moment,  for  the  pur- 
pose of  protecting  rights  which  had  been 
infringed  ;  and  it  does  not  state,  what 
now  appears  to  have  been  the  case,  that 
upon  the  Btii  of  July,  1867,  Mr.  LyaU, 
who  must  have  known  before  of  the  power 
(tf  attorney  which  he  had  given,  had  be- 
come aware  that  that  power  had  been 
acted  on,  and  that  those  proceedings  in 
bankruptcy  in  the  colony  had  taken  pla()e, 
and  that  from  the  8th  of  July,  1867,  when 
he  had  this  knowledge,  until  the  12th  of 
May,  1868,  a  period  d[  about  ten  months, 
he  had  remained  quiescent,  and  had  taken 
no  step,  either  in  the  colony  or  here,  for 
the  purpose  of  disputing  the  proceedings 
in  bankruptcy.  ITnder  those  circum- 
stances, upon  statements  so  eminently 
insofficieiit  to  put  this  tribunal  in  posses- 
sion  of  a  knowledge  of  all  that  had  oc- 
curred, and  aided,  doubtless,  by  the  view 
which  seems  to  have  been  ent^tained  by 
the  advisers  of  Mr.  Lyall,  which,  no  doubt, 
was  pressed  upon  uieir  Lordships,  that 
afier  t^  shorter  period  of  a  few  weeks, 
mentioned  in  the  Bankruptcy  Ordinance, 
there  was  no  remedy  in  the  colony,  and 
the  only  remedy  conld  be  here,  their 
Lordahips  granted  the  leave  to  appeal. 

Stopping  at  this  part  of  the  case,  their 
Lord^ups  cannot  but  think  that  if  the 
whole  fikcta,  which  1  have  endeavoured  to 
state,  had  been  made  known  to  their  Lord- 
ships upon  the  &ae  of  this  petition,  they 
would  have  fdt  themselves  unable,  under 
Uie  oiicamataiices,  to  have  granted  the 
leave  to  appeal  which  was  granted. 


Passing,  however,  firwn  that,  their  Lord- 
ships have  next  to  consider  whether,  this 
leave  having  been  granted,  the  appeal  is 
one  which  tiiey  properly  can  entertain. 

Kow  the  appeUant  is  obliged  to  come 
here  virtually  confessing,  at  the  outset, 
that  if  he  is  limited  to  the  materials  which 
were  before  the  Judge  in  the  colony  at 
the  time  that  this  adjudication  was  made, 
and  if  he  is  not  allowed  to  import  into  the 
case  the  other  factB  with  regard  to  the 
London  bankmptoy,  and  its  bearing  upon 
what  was  done  in  tixe  colony,  he  is  unable 
to  sustain  his  appeal,  and  is  unable  to 
deny  that  the  proceedings  in  the  colony 
were  regular.  In  that  view  of  the^  case 
they  clearly  wonld  be  regpilar.  There  was 
on  assignment  by  the  three  partners  a(  all 
their  property,  an  assignment  executed  by 
two,  and  by  one  of  tiie  two  as  attorney 
for  the  third,  under  a  power  which  cleariy 
authorised  him  to  execute  that  assign- 
ment. There  was,  therefore,  an  act  of 
bankruptcy — ^there  was  a  trading ;  there 
were  aU  the  requisites  proper  to  found  a 
bankruptcy,  and  there  was  a  proper  ad- 
judication upon  those  requisites,  and  upon 
those  materials  there  would  be  nothing  to 
argue. 

Admitting  that  on  the  materials  before 
the  Judge  the  order  was  proper,  the  appel- 
lant has  tocontend  that  this  tribunal  should 
look  at  the  other  &cts  which  had  occurred 
at  the  time,  although  they  were  not 
known  to  the  Judges,  namely,  the  English 
bankruptcy  and  its  bearing  upon  the  co- 
lonial proceedings ;  and  he  has  to  contend 
that,  looking  to  the  whole  of  those  facts, 
the  order  is  one  which  ought  not  to  be 
supported.  Kow,  their  Lordships  desire 
to  mtimate  their  opini(m  with  great  dis- 
tinctness that  that  is  not  a  purpose  for 
which  this  tribunal  can  be  resorted  to. 
This  is  an  appellate  tribunal — an  appel- 
late tribunal,  no  doubt,  which  possesses 
large  powers  to  admit  in  proper  cases,  by 
way  01  supplement,  evidence  upon  points 
wmch  upon  the  hearing  may  appear  to 
require  to  be  elucidated,  but  thus  is  cer- 
tainly not  a  tribunal  to  which  resort  can 
be  made  by  those  who  are  obliged  at  the 
outeet  to  confess  that  they  have  no  case 
for  appeal  as  the  matter  stood  before  the 
Judge  who  heard  the  case  in  the  colony, 
and  that  their  only  ground  for  appeal  is 
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the  inirodactioii  of  other  matters  which 
were  in  no  way  before  the  Jadge  of  pri- 
mary instance. 

Their  Lordships  farther  think  that  there 
is  nothing  whatever  in  the  constmction  of 
the  182nd  section  of  the  Hong  Kong  Bank* 
mptcy  Ordinance  which  would  have  pre- 
vented, bat  that  there  is  everything  which 
would  have  empowered  the  present  appel- 
lant, if  he  had  been  prepared  to  bring  before 
the  Judge  in  the  colony  ftirther  evidence 
leading  to  a  different  conclusion  from  that 
to  which  the  Judge  arrived  in  adjudicating 
in  the  first  instance,  to  have  gone  to  the 
Judge  in  Hong  Kong  within  the  prescribed 
period  of  twelve  months,  to  have  brought 
those  ftirther  questions  before  him,  to  have 
taken  his  decision,  by  way  of  rehearing 
upon  this  new  matter,  upon  the  whole  of 
the  case ;  and  then  would  have  been  the 
time,  if  the  appellant  had  been  dissatisfied 
with  the  decision  of  the  Conrt,  that  his 
right  might  have  arisen  to  appeal  to  Her 
^Cijesty  in  Council. 

Their  Lordships  observe  that  the  case 
"  In  the  matter  of  Carter,"  decided  in  the 
House  of  Lords,  which  was  referred  to  in 
argument,  does  not  appear  to  their  Lord- 
ships to  have  any  contrary  bearing  to  the 
conclusion  at  winch  they  have  arrived.  In 
that  case  it  appeared  that  the  bankrupt, 
having  abstained  from  shewing  cause 
against  the  adjudication,  although  he  was 
in  the  country,  and  might  have  done  so 
within  the  shorter  time  appointed  by  the 
English  statute,  afterwards  applied  to  the 
Commissioner  in  London  within  the  twelve 
months,  not  upon  any  new  materials,  but 
simply  for  the  purpose  of  disputing  the 
propriety  of  the  adjudication  upon  the 
materials  upon  which  it  was  made,  and 
against  which  he  might  have  shewn  cause 
within  the  proper  time.  The  House  of 
Lords  held  that  this  was  a  course  which 
was  not  open  to  him;  and  Lord  Cran- 
worth,  in  announcing  the  decision  of  the 
House  of  Lords,  states  expressly  that  it 
was  only  playing  with  words  to  treat  that 
proceeding  as  anything  but  an  appeal ; 
that  the  second  application  to  the  Com- 
missioner, without  any  change  of  the  ma. 
terials  upon  which  it  was  to  be  supported, 
was  simply  appealing  to  the  Commissioner 
from  his  own  order,  and  upon  the  same 
materials;  and  that  on  the  proper  con- 


struction of  the  English  Act,  the  course 
which  ought  to  have  been  taken  was  to 
make  an  application  in  such  a  case  to  the 
Court  of  Appeal,  namely,  the  Lords  Jus- 
tices, and  not  to  the  Commissioner.  Those 
remarks  have  no  relevancy  to  a  case  where 
the  second  application  to  the  primary 
Court  is  made,  not  on  the  same,  but  on 
different  materials. 

Their  Lordships,  therefore,  upon  this 
ground  alone,  would  feel  themselves  un- 
able to  entertain  this  appeal,  and  this 
observation  is  sufficient  for  its  disposaL 
Their  Lordships,  however,  are  bound  to 
add  that,  although  they  do  not  propose  to 
travel  out  of  their  proper  functions,  and 
to  decide  as  a  Court  of  first  instance  upon 
the  merits  of  a  case,  which  never  was 
brought  before  the  Judge  at  Hong  Kong, 
they  have  not  been  satisfied  by  any  argu- 
ment which  they  have  heard,  that  if  this 
matter  had  been  brought,  with  these  new 
nuaterials,  before  the  Judge  in  the  Court 
at  Hong  Kong,  it  would  have  been  the  dn<y 
of  that  Judge  to  have  superseded  or  an- 
nulled the  l»nkmptcy.  There  appears  to 
have  been  anactofbenkruptey  constituted, 
if  not  by  the  assignment  made  subsequent 
to  the  London  bankruptey,  yet  by  the 
declaration  of  insolvency  filed  by  the  two 
partners  upon  the  spot,  and  signed  by 
them  on  behalf  of  their  absent  ptutner  as 
well  as  of  themselves ;  and  that,  at  the ' 
time  when  there  had  been  dispatched  to 
one  of  those  partners  a  power  of  attorney 
which  clearly  gave  him  authoribr  to  file  a 
declaration  of  that  kind.  Their  Lordships 
are  not  satisfied  that  the  circumstance, 
that  before  the  proceedings  in  bankruptcy 
were  taken  in  that  colony,  there  had  been 
a  London  bankruptcy  of  Mr.  Lyall  alone, 
would  necessarily  have  prevented,  or  ought 
properly  to  have  prevented,  the  adjudica- 
tion against  the  firm  in  the  colony.  It 
might  give  rise  to  questions  between  the 
assignees  under  the  two  bankruptcies  as 
to  what  were  their  relative  rights  of  pro- 
perty, but  their  Lordships  are  by  no  means 
satisfied  that  it  would  not  be  altogether 
within  the  power  and  discretion  of  the 
Court,  after  a  separate  bankruptcy  against 
one  of  the  partners  in  England,  to  have  a 
joint  bankruptcy  against  the  firm,  upon 
proper  materials  in  the  colony,  leaving  it 
of  course  open  to  the  English  assignee  to 
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make  any  application  as  to  the  conduct  of 
that  bai^kraptcy,  or  the  rights  under  it, 
which  he  might  be  advised  to  make ;  and 
thej  are  not  satisfied  that  it  wonld  lie  in 
the  month  of  Mr.  Lyall — especially  after 
the  power  of  attorney  which  he  executed, 
after  Uie  appearance  made  on  his'  behalf 
under  that  power  in  the  Court  by  counsel, 
after  the  consent  given  on  his  behalf  under 
that  power  to  the  completion  of  the  pro- 
ceedings in  bankruptcy  in  the  colony— in 
any  way  to  quarrel  with  what  had  been 
done  by  those  proceedings. 

Upon  the  whole  their  Lordships  are 
cleany  of  opinion  that  it  is  their  duty  to 
advise  Her  Majesty  that  this  appeal  should 
be  dismissed,  with  costs  to  be  paid  to  the 
various  respondents.  Their  Lordships  are 
informed  that  there  is  a  sum  of  8002.  de- 
posited. Supposing  the  taxed  costs  of 
each  respondent  amonnt  to  a  larger  sum 
than  one-third  of  that  amount,  it  will 
be  divided  rateably  among  the  three  re- 
spondents. 

AttorneTB — Lawrence,  Hews,  Boyer  &  Baker,  for 
appellant ;  Freshfielda ;  A.  FaisoM ;  and  Bailey, 
Shaw,  Smith  &  Bailey,  for  reepoudenU. 


1870.     1  HUOO   LBvmoEB  (appellant)  v. 
July  26.  /      THE  QUBEN  (retpondent)  .* 

Victoria — Jury — Alien — De  Medietate 
LinffucB — Peremptory  Challenge — Bdght  of. 

"The  Juries  Statute  Aet,  1865,"  of 
Victoria,  by  sect.  37,  provides  that  every 
person  arraigned  for  any  treason  felony  or 
tnisdemeainour  shaU  be  admitted  to  chul- 
lenge  peremptorily  to  the  nwmber  of  twenty 
jurors.  Sect.  38  provides  that  on  the  prayer 
(ferny  alien  informed  against  for  felony  the 
sheriff  shaU,  by  command  of  the  Court, 
rebimfor  one-half  of  the  jury  a  competent 
nmmber  of  aliens,  if  so  many  shall  be  fmmd 
M  ike  town,  etc.,  and  that  no  such  alien 
shtM  be  liable  to  be  cttaXknged  for  want  of 
fuaUficaiion,  "but  that  every  such  alien 
may  be  challenged  for  amy  other  cause  in 
Wee  fiuuuMT  as  if  he  were  qualified."    An 

*  PnseDt,  Lord  Caixiu,  Sir  J.  Colvile,  and  Sir 
J.  Napier. 

N«w  Sbbob,  39.— Pbit.  Cotw. 


information  was  exhibited  in  Melbourne 
against  the  appellant  an  dUen  for  felony. 
The  appellant  prayed  to  be  tried  by  a  mixed 
jury,  and  challenged  peremptorily  an  alien, 
one  of  such  jury : — Held,  that  in  the  absence 
ofpositioe  provision  to  the  contrary,  an  alien 
juror  xoas  subject  to  peremptory  challenge, 
and  thai  the  appellant  had  a  right  to  such 
challenge. 

This  was  an  appeal  firom  a  judgment  of 
the  Supreme  Court  of  the  colony  of  Vic- 
toria, affirming  a  conviction  tor  man- 
slaughter on  information  preferred  against 
the  appellant. 

On  the  15th  of  June,  1869,  an  informa- 
tion, in  the  nature  of  an  indictment  for 
murder  on  the  high  seas,  was  exhibited 
against  the  appellant  in  the  Supreme 
Court  at  Melbourne. 

Upon  the  trial  the  appellant  prayed  for 
a  jury  de  medietate  linguae,  on  the  ground 
that  he  was  an  alien,  and  a  mixed  jury 
was  empanelled  to  try  the  appellant. 
Thereupon  the  appellant  challenged  per- 
emptorily an  alien,  one  of  the  said  jury,  to 
which  challenge  the  Attorney  General  for 
the  said  colony,  on  behalf  of  the  Crown, 
demurred,  and  the  appellant  having  joined 
in  demurrer,  the  Supreme  Court  gave 
judgment  against  the  appellant,  and  ad- 
judged that  the  challenge  was  insufficient 
in  law,  and  that  the  aJien  juror  was  not 
liable  to  be  challenged  peremptorily. 

The  trial  then  proceeded,  and  the  jury 
found  the  appellant  guilty  of  manslaughter. 

On  the  6th  June,  1870,  the  appellant 
obtained  leave  to  appeal  from  this  judg- 
ment. 

The  following  are  the  material  sections 
of  the  colonial  statute,  28  Victoria,  No.  272, 
"  The  Juries  Statute  Act,  1865  :"— 

Sect.  36.  "  In  all  inquests  to  be  taken 
before  any  Court  wherein  the  Queen  is  a 
party,  howsoever  it  be,  notwithstanding  it 
be  ^eged  by  them  that  sue  for  the  Queen 
that  the  jurors  of  those  inquests  or  some 
of  them  be  not  indifferent  for  the  Queen, 
yet  such  inquests  shall  not  remain  untakcn 
for  that  cause ;  but  if  they  that  sue  for  the 
Queen  will  challenge  any  of  those  jurors, 
they  shall  assign  for  tiieir  challenge  a 
cause  certain,  and  the  truth  of  the  same 
challenge  shall  be  enquired  of  according 
to  the  custom  of  the  Court,  and  it  shall 
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be  proceeded  to  the  taking  of  the  same 
inqaiaitions  aa  it  shall  be  fonnd  if  the 
challenges  be  true  or  not,  after  the  dis- 
cretion of  the  Court." 

Sect.  37.  "  Every  person  arraigned  for 
any  treason  felony  or  misdemeanour,  shall 
be  admitted  to  challenge  peremptorily  to 
the  number  of  twenty,  and  every  peremp- 
tory challenge  above  the  number  aforesaid 
respectively  shall  be  void,  and  the  trial  or 
enquiry  shall  proceed  as  if  no  such  chal- 
lenge had  been  made;  .  .  .  and  unless 
the  jurors  or  assessors  shall  be  sworn  for 
the  particular  trial  or  enquiry,  every  chal- 
lenge shall  be  made  as  the  juror  or  assee- 
Bor  comes  to  take  his  seat,  and  before  he 
takes  it." 

Sect.  38.  "  On  the  prayer  of  any  alien 
informed  against  for  any  lelony,  the  sheriff 
shall,  by  command  of  the  Court,  retom 
for  one-naif  of  the  jury  a  competent  num- 
ber of  aliens,  if  so  many  there  be  in  the 
town  or  place  where  the  trial  is  had ;  and 
if  not,  then  so  many  aliens  as  slujl  be 
found  in  the  same  town  or  place,  if  any, 
and  no  such  alien  juror  shall  be  liable  to 
be  challenged  for  want  of  fi:«ehold  or  of 
any  other  qualification  required  by  this 
Act,  but  every  such  alien  may  be  chal- 
lenged for  any  other  cause  in  like  manner 
as  if  he  were  qualified  by  this  Act." 

Sleigh,  Sent.,  Mr.  BeU,  and  Mr.  Thomas, 
for  the  appelant. — ^An  alien  by  the  law  of 
the  colony  of  Victoria  has  the  same  right 
upon  a  tnal  for  felony  to  a  jury  de  medio- 
tote  lingwB  as  he  has  upon  a  trial  for  felony 
in  England.  The  law  in  the  colony  ia 
identi^  with  the  law  of  England.  The 
"Juries  Statute  Act,  1865  "  (1),  contains 
precisely  similar  provisions  to  those  con- 
tained in  the  English  statutes  of  C^.  4. 
(2).  Sect.  37  of  the  colonial  statute  gives 
to  a  person  arraigned  for  any  treason 
felony  or  misdemeanour  a  right  of  peremp- 
tory challenge  to  the  number  of  twenty ; 
and  sect.  38  of  the  same  statute  gives  an 
alien  upon  his  trial  the  right  to  be  tried 
by  a  jury,  de  medietate  lingnce;  and  the 
section  expressly  provides  that  no  alien 
juror  shall  be  chidlenged  for  want  of  a 
qualification  in  respect  of  freehold,  "  but 
that  every  such  alien  may  be  challenged 

(1)  AcU  of  the  Colony  of  Victoria,  28  Vic  No. 
272,  88.  36.  37.  38. 

(2)  6  Geo.  4.  cc  60.  60 ;  7  Geo  4.  c.  28. 


for  any  other  cause  in  like  manner  as  if 
he  were  qualified  by  this  Act."  It  is  quite 
clear  from  this  that  the  right  of  peremptory 
challenge  remains  incident  as  part  of  the 
common  law.  The  common  law  in  respect 
of  challenge  must  apply  unless  it  is  ex- 
pressly taken  away.  They  referred  to 
Blaekatone's  Com.  toL  4.  p.  353,  Coke's 
InsUtutes,  The  Qtteen  v.  GiorgetU  (3), 
The  Queen  y.  Graiu  (4). 

The  AOomey  Gmerai  (Sir  B.  OoUier), 
The  SoUeitor  OeHeral  (Sir  J.  D.  Ooleridge), 
and  Mr.  Archibald,  for  the  Crown. — The 
appellant  has  no  right  to  challenge  per- 
emptorily an  alien  juror.  The  right  of  an 
alien  to  be  tried  by  a  jury  de  medietate 
lingucB  is  the  creature  of  statute  law,  and 
an  alien  has  no  such  right  by  the  com- 
mon law.  The  English  statute  which 
conferred  the  right  on  foreigners  to  de- 
mand to  be  tried  by  a  mixed  jury  is  the 
28  Ed.  3.  0. 13.  That  statute  gives  no 
right  of  peremptory  challenge.  The  right 
claimed  by  the  appellant  must,  however, 
depend  upon  the  law  as  to  jurors  contained 
in  the  Juries  Act,  1865.  That  statute, 
by  sect.  37,  gives  an  accused  a  right  to 
challenge  peremptorily  to  the  number  of 
twenty;  but  sect.  38,  which  gives  the 
right  to  a  foreigner  to  demand  a  mixed 
jury,  ia  silent  as  to  the  right  of  peremptory 
challenge,  and  the  reason  is  plun,  namely, 
the  great  inconvenience  which  might  arise 
by  reason  of  such  challenge.  It  is  fre- 
quentiv  difficult  to  obtain  a  sufficient  num- 
ber of  foreigners.  This  question  of  pe- 
remptory challenge  was  considered  in  The 
Queen  v.  Mansd  (5).  Whatever  right  of 
challenge  the  appellant  had  must  be  given 
by  the  colonial  statute  law.  They  referred 
to  The  Queen  v.  O'Connor  (6). 

Sib  Joseph  Napier  delivered  the  judg- 
ment of  their  Lordships. — In  this  case  the 
appellant  was  arraigned  at  Melbourne,  in 
the  Supreme  Court  of  the  colony  of  Vic- 
toria, upon  an  information  for  murder,  to 
which  he  pleaded  not  guilty,  and  put  him- 
self upon  the  country.  He  then  su^ested 
and  set  forth  that  he  was  an  alien,  and 

(8)  4  F.  &  F.  646. 
(4)  11  CI.  &  F.  427. 

(6)  26  Law  J.  Bep.  (x.s.)  H.C.  137;  s.  c  8  E. 
&  B.  64. 
(6)  26  8t.  Tri.  1191. 
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prajed  the  Queen's  writ  for  having  a  jury 
de  medietate  summoned  for  his  trial  on 
the  information.  This  was  granted,  and  a 
juiy  -was  returned  and  impanelled  accord- 
inglj.  The  single  question  raised  on  this 
^peal  is,  whether  the  appellant  was  en- 
titled to  challenge  peremptorily  one  of 
the  jurors  who  was  an  alien.  The  Su- 
preme Court  disallowed  the  challenge ; 
the  trial  proceeded,  and  the  appellant  was 
oonvioted. 

The  rule  of  the  common  law,  as  it  has 
been  modified  by  the  37th  section  of  the 
Victorian  statute,  proyides  that  every  per- 
son amugned  for  any  treason  felony  or 
misdemeanour,  shall  be  admitted  to  chal- 
lenge peremptorily  to  the  number  of 
twenty  jurors.  (Juries  Statute,  1865, 
No.  272.) 

The  right  of  peremptory  challenge  at 
common  htw  was  a  principal  incident  of 
iho  trial  of  felony.  When  Sir  E.  Coke 
comments  upon  the  33  Hen.  8.  c.  28, 
which  for  a  tune  took  away  the  right  of 
peremptoiy  chaUenge  in  cases  of  high 
treason,  he  says,  "  the  end  of  challenge  is 
to  have  an  indifferent  trial,  and  which  is 
required  by  law,  and  to  bar  the  party  in- 
dicted of  his  lawful  challenge  is  to  bar 
him  of  a  principal  matter  concerning  his 
trial "  (3  Inat  27).  In  The  Queen  v.  Man- 
«ei  (5),  Lord  Campbell,  C.J.,  observes  that 
"  unless  this  power  were  given  under  cer- 
tain restrictdons  to  both  sides,  it  is  quite 
obvious  that  justice  could  not  be  satisfac- 
torily administered ;  for  it  must  often 
happen  i^t  a  juror  is  returned  on  the 
panel  who  does  not  stand  indifferent,  and 
who  is  not  fit  to  serve  upon  the  trial, 
although  no  legal  evidence  could  be  ad- 
duced to  prove  his  unfitness."  Section 
36  of  the  Victoria  Statute  provides. 

[His  Lordship  read  the  section.] 

The  right  of  the  Crown,  thus  restricted, 
may  be  considered  as  in  effect  equivalent 
to  a  peremptory  challenge,  if,  without 
having  resort  to  such  of  the  jurors  as  have 
been  "  set  by  "  for  the  time  on  the  part  of 
the  Crown,  there  can  be  procured,  &om 
ihoee  retnined  on  the  panel,  enough  of 
persons  not  objected  to  to  make  a  jury. 
The  restriction  in  practice  imposed  on  the 
Crown  is  that  it  shall  not  exercise  its  pre- 
rogative so  as  to  make  it  necessary  to  put 
off  the  trial  for  want  of  a  jury,  such  as 


the  party  arraigned  is  entitled  to  have 
upon  his  trial. 

The  right  of  this  party  to  challenge 
peremptorily  (but  restaricted  to  the  num- 
ber of  twenty)  is  preserved  under  the  37th 
section  in  all  cases  of  arraignment  for  any 
treason  or  felony,  and  it  has  been  extended 
by  this  section  to  oases  of  misdemeanour. 
It  has  been  contended  on  the  part  of 
the  Crown  that  this  right  of  peremptory 
challenge,  thus  secured,  was  taken  away 
in  part  by  the  appellant's  having  obtained 
the  benefit  of  tixe  38th  section,  by  which 
he  was  enabled,  when  arraigned  for  the 
felony,  to  claim  a  trial  by  a  jury  de  me- 
dietate.   The  early  statute  which  confer- 
red this  privilege  on  aliens  in  cases  at  the 
suit  of  the  king,  was  the  28  Edw.  3.  c.  13. 
s.  2,  enacted   "for  the  benefit  and    in 
fitvonr  of  aliens."  The  words  of  the  enact- 
ment are  in  the  affirmative,  professing  to 
confer  a  privilege,  not  to  take  away  a 
right  confessedly  material  to  secure  an 
indifferent  trial  which  is  required  by  law. 
Under  the  37th  section  of  the  Victo- 
rian statute  the  right  of  peremptory  chal- 
lenge on  the  part  of  the  prisoner  on  his 
arraignment    is  certain ;   but  it    is    not 
equally  certain  that  this  right  was  taken 
away  in  part  by  the  necessary  operation 
of  the  38th  section ;  or  that  the  rule  of 
the  common  law,  as  to  peremptory  chal- 
lenge, was  interfered  with  in  any  such 
case   by  the  necessaiy  operation  of  28 
Edw.  3.  o.  18.     In  a  case  where  the  ques- 
tion arose  as  to  the  taking  away  by  im- 
pUcation  the  right  of  peremptory  chal- 
lenge in  felony  (Oray  v.  The  Queen)  (4), 
Tindal,  C.J.,  said, "  If  the  question  be  whe- 
ther his  right  to  the  peremptory  chaUenge 
has  or  has  not  been  taken  away,  it  appears 
to  me  that  in  accordance  with  the  g^e- 
ral  principle  of  decision  applied  to  crimi- 
nal cases,  tutiiit  erruiur  in  mitiori  sensu, 
the  decision  of  such  question  is  to  be  given 
in  favour  of  the  prisoner,  who  is  not  to  be 
deprived  by  implication  of  a  right  of  so 
much  importance  to  him,  given  by  the 
common  law  and  enjoyed  for  many  cen- 
turies, unless  such  implication  is  abso- 
lutely necessary  for  the  interpretation  of 
the  statute."     An  example  of  the  like 
construction  is  to  be  found  in  Hawk.  P.O. 
bk.  1,  ch.  7,  s.  9  (Felony  and  Misprision 
of  Felony),  where  it  is  said,  "  If  a  statute 
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create  a  felony,  and  says  tLat  the  offender 
shall  suffer  death,  yet  he  shall  in  snoh  case 
have  the  benefit  of  clergy,  for  this  being  a 
privilege  allowed  by  the  common  law,  can- 
not be  taken  away  without  express  words." 
The  composition  of  a  jury  de  medietate 
is  prescribed  by  the  stotate,  bnt  the  inci- 
dents of  the  trial  are  annexed  by  the  com- 
mon law,  and  are  therefore  implied  and 
included  in  the  statute.  If  on  a  venire  of 
half  denizens  and  half  aliens,  the  sheriff 
returns  twelve  as  aliens,  and  among  them 
some  who  in  truth  are  not  such,  the  party 
may  challenge  the  array  for  want  of  a 
sufficient  number  of  aliens.  {Hawk.  P.O. 
bk.  2,  ch.  42,  s.  43.)  There  is  no  express 
provision  in  the  statute  for  this,  but  it  is 
not  excluded,  and  that  is  enough.  The 
right  and  the  privilege  are  consistent  and 
stand  well  together.  Not  only  is  there 
no  inconsistency  in  retaining  the  right  of 
peremptory  challenge  in  a  case  like  the 
present,  and  claiming  the  privilege  of 
having  a  trial  by  jury  de  medietate,  but 
there  are  sufficient  reasons  for  making  use 
of  both. 

In  addition  to  what  has  been  observed 
by  Lord  Campbell,  C.J.,  as  to  peremptory 
challenge,  and  which  applies  to  all  jurors 
impanelled  on  a  trial  for  felony,  there  may 
be  aliens  with  national  prejudices  and 
hostile  feelings  against  the  prisoner,  and 
objections  which  he  could  not  make  out 
by  legal  evidence.  There  is  not  a  reason 
assigned  in  books  of  authority  in  favour 
of  the  right  of  peremptory  challenge  that 
is  not  at  least  as  applicable  (if  not  in 
some  instances  more  so)  to  an  alien  as  to 
any  of  the  other  jnrojs.  It  is  to  be  ob- 
served that  by  the  38th  section  an  alien 
juror  impanelled  on  a  jury  de  medietate  is 
not  liable  to  be  challenged  for  want  of 
freehold  or  of  any  other  qualification  re- 
quired by  the  Act.  This  is  in  accordance 
with  the  principle  of  the  earlier  statutes 
(9  Hen.  6.  c.  29,  and  others),  by  which 
the  laws  relating  to  aliens  as  to  holding 
property  were  not  allowed  to  interfere 
with  the  privilege  of  having  a  trial  by 
a  jury  de  medietate.  Tha  34th  section  of 
the  Victorian  statute  makes  the  want  of 
qualification  according  to  the  Act  a  ground 
of  challenge,  and,  therefore,  it  was  neces- 
sary to  remove  this  hindrance  to  an  alien 
juror  serving  on  such  a  jury,  under  the 


38th  section.  This  section  places  him  in 
the  same  position  as  if  he  had  the  qualifi- 
cation required  by  the  Act,  bat  leaves 
him  subject  to  be  challenged  for  any  other 
cause  of  challenge ;  that  is  to  say,  for  any 
personal  disqualifioation  at  common  law, 
except  alienage  itself.  The  statute  being 
in  the  affirmative,  leaves  the  common  law 
as  to  these  unaffected.  This  is  in  accord- 
ance with  the  view  of  Mr.  Justice  Willes, 
in  delivering  the  opinion  of  the  judges  in 
Mvlcahy  v.  The  Queen,  (7). 

But  for  the  express  saving  in  &Toar  of 
the  alien  juror,  the  disqualifications  as  to 
property  would  have  attached,  as  in  the 
cases  of  a  denizen  juror.  In  every  in- 
stance  where  the  legislature  has  not  inter- 
fered in  his  &voar,  it  will  be  found  that 
an  alien  juror  is  dealt  with  as  if  he  were  a 
denizen.  The  closing  words  of  the  38th 
section  are  obviously  introduced  ex  abun- 
danti  cautela,  and  the  words  immediately 
preceding  refer  to  challenges  for  cause,  as 
distinguished  &om  those  that  are  peremp- 
tory. 

It  was  not  necessary  to  draw  any  dia- 
tinction  between  the  alien  and  the  denizen 
moiety  of  the  jury  with  reference  to  the 
law  of  peremptory  challenge,  the  reason 
for  which  applied  to  both ;  but  it  was  ne- 
cessary to  distinguish  with  reference  to 
challenges  for  cause,  and  to  make  special 
provision  as  to  these  for  the  case  of  alien' 
jurors  on  a  jury  de  medietate.  The  words 
of  the  section  relate  to  challenges  for  cause 
only,  and  are  in  the  affirmative ;  so  that 
the  right  of  peremptory  challenge  is  not 
in  any  way  prejudiced. 

Whenever  the  case  requires  it,  and  the 
reason  of  the  rule  appUes,  the  law  of 
juries,  in  the  absence  of  a  positive  provi- 
sion to  the  contrary,  is  applicable  to  jurors 
on  a  jury  de  medietate.  The  instance  of  a 
ch«dlenge  to  the  array  has  been  mentioned. 
There  is  another  instance  in  the  extension 
of  the  law  as  to  a  tales,  where  although 
the  words  in  the  statute  were  appropriate 
to  the  common  trials  of  English,  yet  the 
law  was  extended  to  a  jury  de  medietate. 
The  case  is  reported  in  Popham,  36,  and 
is  fally  set  out  in  10th  Rep.  104-6.  No 
case  has  been  cited  before  the  decision  of 
the  Supreme  Court  in  1866,  and  no  text- 

(7)  3  Law  Rep.  H.  of  L.  Css.  316. 
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book  of  oathority  has  been  referred  to,  in 
which  the  distinction  contended  for  be- 
tween the  alien  and  the  denizen  portion 
of  the  yary  de  mediidate,  as  to  the  law  of 
peremptory  challenge,  has  been  suggested. 
The  case  of  The  Queen  v.  Oim-getti  (3) 
seems  to  have  proceeded  on  the  principle 
that  an  alien  jnror  impanelled  was  sabject 
to  peremptory  challenge.  As  to  the  ex- 
ercise of  the  right  of  the  Crown,  nnder 
the  special  circumstances  of  the  case,  it 
seems  to  have  been  reasonably  restricted, 
so  as  not  to  prejudice  or  abridge  the  right 
of  the  prisoner  to  have  a  jury  de  medistate 
to  try  him,  so  far,  at  least,  as  it  was  prac- 
ticable to  obtain  such  a  jury. 

The  result  is,  that  their  Lordships  are 
of  opinion  that  the  challenge  put  forward 
by  the  appellant  in  this  case  onght  to 
have  been  allowed.  That  neither  in  the 
provision  for  the  composition  of  the  jury 
de  medietate,  nor  in  that  for  relieving  the 
alien  jurors  &om  liability  to  be  challenged 
for  want  of  a  qualification  nnder  the  Act, 
nor  in  that  for  preserving  the  liability  for 
other  causes  of  challenge  existing  at  com- 
mon law,  is  there  to  be  found  anything 
that  takes  away,  or  ia  incoqsistent  with, 
the  right  of  peremptory  challenge  given 
by  the  common  law  and  preserved  by  the 
statute  as  a  principal  incident  of  the  trial 
of  the  felony,  and  consequent  upon  ar- 
raignment. Their  Lordships,  therefore, 
will  humbly  advise  her  Majesty  that  tiie 
appeal  should  be  allowed,  that  the  verdict 
and  conviction  should  be  quashed,  and  a 
venire  de  novo  awarded. 

Attoroeys— H.  A.  Gralulm,  for  petitioner;  The  Soli- 
citor to  the  Troasuiy,  foT  the  Crown. 


Pbitt  Council. 

1870. 

April  20. 


THE  QUEBEC  HABTNE   INSU- 

BANCE,     appellants,    v. 

THE    COHKEBCIAL     BANK 

OF  CANADA,  retpondents.  * 

Marine  Insurance — Beaworihiness — Im- 
plied Warranty — InUmd  Policy. 

A  policy  of  Marine  Insurance  headed  "Iiv- 
land  Hull  policy"  insured  the  ship  "  West" 
against  p&rils  of  "  lakes,  rivers,  canals,  fires, 

•  Present,  Lord  Penzance,  Sir  W.  Erie  and  Lord 
Joftice  OifTaid. 


jettisons,  except  damage  from  rottenness,  in- 
herent defects,  and  other  wiseaworthmess," 
"  at  and  from  Montreal  to  Nova  Scotia." 
At  the  commencement  of  the  voyage  the 
boiler  was  defective,  a/nd  after  leaving  Quebec 
and  on  getting  into  saU  u/ater  "  The  West " 
met  with  bad  weather  and  teas  lost : — ^Held, 
first,  that  the  warranty  of  seaworthiness 
at  the  commencement  of  the  voyage  ap- 
plied, although  the  poUey  urns  cm  Inland 
policy,  the  voyage  being  expressed  by  the  po- 
licy to  be  from  Montreal  to  Halifax;  secondly, 
that  the  express  provision  as  to  seaworthi- 
ness in  the  policy  did  not  exclude  the  implied 
warranty;  thirdly,  tltat,  though  there  are 
differetit  degrees  of  seaworthiness  according 
to  tJte  nature  of  the  voyage ;  yet  where  there 
are  several  stages  in  a  voyage  which  involve 
different  equipments  a  vessel  must  be  sea- 
worthy for  each  stage  at  the  commencement 
of  each  stage. 

This  was  an  appeal  from  the  Court  of 
Queen's  Bench  of  Quebec,  Canada. 

The  appellants  were  a  Marine  Insurance 
Company,  and  the  action  was  brought  by 
the  respondents  on  a  policy  of  insurance 
effected  by  their  agent,  on  a  steam  vessel 
called  The  West,  for  a  voyage  from  Mont- 
real to  Hahfiix. 

The  policy  was  headed  "Inland  Hull  Po- 
licy," and  was  for  6,000  dollars  on  a  steam 
vessel  called  The  West  ""at  and  from  Mont- 
real to  Halifax,  in  Nova  Scotia,"  the  ves- 
sel being  warranted  to  safl  on  or  before 
the  21st  of  November,  1864.  The  policy 
contained  the  following  clause : 

"Touching  the  adventures  and  perils 
which  the  said  insurance  company  is  con- 
tent to  bear  and  take  upon  itself  by  this 
policy,  they  are  of  the  lakes,  rivers,  canals, 
fires,  jettisons,  that  shall  come  to  the 
damage  of  the  said  vessel  or  any  part 
thereof  Excepting  all  perils,  losses,  or 
misfortunes  arising  from  or  caused  by  the 
following  or  other  leg^aUy  excluded  causes : 
For  damage  that  may  be  done  by  the  vessel 
hereby  insured  to  any  other  vessel  or  pro- 
perty.— From  incompetency  of  the  master 
or  ineufiiciency  of  the  crew,  or  from  the 
want  of  ordinary  care  and  skill  in  loading, 
and  stowing  the  cargo  of  said  vessel. — 
From  rottenness,  ioberent  defects,  and 
other  unseaworthiness. — From  theft,  bar- 
ratry, or  robbery. — From  the  bursting  or 
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explosion  of  boOers,  collapsing  of  flues,  or 
breakage  of  machinery,  unless  occasioned 
by  anavoidable  external  cause,  or  fire 
ensue  therefirom. — iBVom  obarges,  damage, 
or  loss  in  consequence  of  a  seizure  or  de- 
tention, for  or  on  account  of  any  illicit  or 
prohibited  trade,  or  any  trade  in  articles 
contraband  of  war. — iVom  any  claim  for 
wages  or  provisions  ftmushed  to  officers 
or  crew,  while  the  property  insured  may 
be  detained  by  any  disaster,  or  during  sab- 
sequent  repairs,  excepting  always  services 
rendered  in  recovering  and  securing  the 
vessel  or  property  covered  by  this  policy. 
— From  anchors  being  cast  without  being 
properly  and  sufficiently  buoyed. — From 
gangways  and  openings  through  the  deck 
being  improperly  and  insecurely  secured 
and  protected." 

The  declaration,  after  Betting  out  the 
substance  of  the  policy  of  insurance,  con- 
tinued as  follows: — "The  plaintifis  say 
that  the  said  vessel  called  The  West 
sailed  &om  Montreal  within  the  period 
mentioned  in  the  said  policy,  having  on 
board  a  cargo,  and  arrived  on  the  25th 
day  of  November,  i^reast  of  Bamaby 
Island,  on  the  Lower  St.  Lawrence,  when 
the  engineer  reported  that  her  boilers  had 
become  unserviceable,  and  a  strong  breeze 
from  weet-north-west  causing  her  to  roll 
heavily,  she  was  brought  to  anchor  under 
shelter  of  the  said  island,  and  a  telegraphic 
message  was  despatched  to  Montreal  to 
procure  assistance.  On  the  29th  of  No- 
vember an  easterly  breeze  having  sprung 
up,  in  order  to  brmg  the  vessel  to  a  place 
of  safety,  to  repair  her  and  to  avoid  driving 
on  shore,  the  crew  brought  her  into  river 
Hokee  Cove.  On  the  80th  of  November 
assistance  arrived  &om  Montreal,  and  her 
boilers  were  duly  repaired ;  but,  owing  to 
the  lowness  of  the  tides,  she  was  not  able 
to  proceed  with  her  voyage  until  the  11th 
of  December,  when  the  weather  beingcabn, 
clear  and  fine,  she  was  taken  out  of  Hokee 
Cove,  and  proceeded  on  her  voyage.  To- 
wards the  evening  of  that  day  tue  wind 
commenced  to  blow  from  the  eastward 
and  rapidly  increased  to  a  gale,  with  a 
veiy  heavy  sea.  When  abreast  of  Matane, 
and  distant  about  15  miles  from  the  shore, 
the  vessel  worked  so  much  as  to  disable 
her  to  meet  the  wind,  and,  on  an  attempt 
being  made  to  turn  her  round  to  run  her 


before  the  wind,  her  rudder  was  broken 
by  a  heavy  sea,  which  rendered  her  un- 
manageable. It  was  then  blowing  a  hur- 
ricane, with  a  very  heavy  sea  and  a  thick 
snow  storm,  and  the  crew  fearing  that 
she  would  capsize  or  break  up,  att^pted 
to  run  her  ashore ;  but  her  sails  were  car- 
ried away  by  the  gale  while  they  were  in 
the  act  of  setting  them,  and  the  vessel 
became  completely  at  the  mercy  of  the 
winds,  and  at  seven  in  the  morning  of  the 
12th  day  of  December  she  stranded  about 
seven  nules  below  Matane,  and  in  a  few 
hours  became  a  total  wreck." 

To  this  declaration  the  appellants 
pleaded  the  general  issue  and  a  perpetual 
exception  peremptoire  du  droit,  alleging 
that  the  vessel  was  unseaworthy  at  the 
commencement  of  the  voyage. 

Both  parties  then  proceeded  to  take 
evidence,  and  it  was  proved  that  The 
West  was  a  screw  projieller,  built  in  the 
year  1859,  and  had  been  used,  up  to  the 
date  of  the  voyage  in  question,  entirely  in 
fresh  water  navigation.  Previously  to 
starting,  the  vessel  underwent  some  alte- 
rations at  Montreal,  to  prepare  her  for  a  sea 
voyage,  and  her  boilers  were  cleaned,  but 
they  were  not  otherwise  repaired. 

The  engineer  who  had  been  previously 
on  board  the  vessel  was  retained  as  chief 
engineer,  though  he  had  never  been  to 
sea,  and  was  unacquainted  with  the  ma- 
lu^ement  of  engines  in  salt  water ;  but  a 
second  engineer  was  obtained,  who  had 
been  previously  on  sea  voyages. 

7^6  West  left  Montreal  on  the  21st 
of  November,  1864 — the  last  day  allowed 
by  the  policy  of  insurance — and  arrived 
safely  at  Quebec  on  the  23rd,  and  com- 
pleteid  there  her  cargo  and  crew.  She 
left  Quebec  on  the  night  of  the  24th,  and 
on  the  morning  of  the  25th,  when  she  had 
arrived  opposite  the  Island  of  Bamaby, 
having  then  been  about  six  hours  in  salt 
water,  it  was  discovered  that  there  was  a 
leak  in  the  boiler,  the  water  damping  the 
engine  fires  and  the  pressure  of  steam  in 
the  boUer  falling  suddenly  from  ?01b.  to 
101b.  The  weather  up  to  this  time  had 
been  fair,  and  the  voyage  without  acci- 
dent. The  cause  of  the  leak  was  found 
to  be  a  crack,  situated  in  the  comer  of  one 
of  the  fire-boxes,  which  had  been  noticed 
by  the  chief  engineer  previously  to  the 
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vessel  leavine  Montreal,  bift  wbioh  had 
not  leaked  till  the  vessel  g^t  into  salt 
water.  The  defect  in  the  boiler  being 
sach  as  to  render  it  unsafe  to  proceed  on 
the  voyage  vrithout  its  being  repaired,  she 
was  taken  to  a  neighbouring  harbour, 
called  fiiver  Hokee  Cove,  and  men  were 
sent  down  by  her  owners  to  do  the  neces- 
san'  reptairs. 

It  was  several  days  before  the  repairs 
were  executed,  and  the  state  of  the  tide 
not  allowing  the  vessel  to  start  imme- 
diately on  their  completion,  it  wais  not  till 
after  a  delay  of  sixteen  days  that  she  again 
proceeded  on  her  voyage,  on  the  11th  De- 
cember, by  which  time  she  might  other- 
wise  have  reached  her  destination.  On 
the  evening  of  the  same  day  a  violent 
storm  came  on,  and,  her  rudder  breaking, 
the  vessel  was  driven  on  shore  and  became  a 
total  wreck.  The  principal  point  contested 
between  the  respondents  and  appellants 
was,  whether  the  crack  in  the  boiler,  or 
the  inexperience  of  the  chief  engineer,  ren- 
dered the  ship  nnseaworthy  at  the  time  of 
her  startang  so  as  to  prevent  the  policy 
attaching.  Several  witnesses  were  called 
to  give  Uimr  opinions  on  each  point,  and 
on  the  first  they  agreed  that  a  vessel  whose 
boiler  had  a  crack  in  it  unrepaired  woold 
be  defective  and  unfit  to  go  to  sea ;  while 
the  tact  that  the  vessel  soon  after  leaving 
port,  without  experiencing  rough  weather, 
or  meeting  with  an  accident,  became  un- 
able to  proceed,  would,  in  itself^  raise  an 
inference  that  the  ship  was  nnseaworthy 
at  starting. 

The  enquites  having  been  closed,  the 
following  judgment  was  delivered  on  the 
31st  December,  1867  :— 

"The  Court  considered  that  the  pro- 
peller called  The  West  was  seaworthy 
at  the  time  of  her  leaving  Montreal,  on 
her  voyage  from  thence  to  Halifax,  and 
that  the  plaintifis  having  established  that 
the  said  propeller  called  The  West  was, 
in  the  month  of  December,  1864,  lost 
from  perils  of  the  sea,  adjudged  and  con- 
demned the  defendants  to  pay  to  the 
plaintifEs  the  sum  of  6,000  dollars  cur- 
rency." 

From  tliis  jndgment  the  appellants  ap- 
pealed to  the  Court  of  Queen's  Bench  for 
the  province  of  Quebec,  Canada,  and  on 
the  19th  of  December,  1868,  that  Court 


gave  judgment  confirming  the  jndgment 
of  the  Superior  Court. 

From  tiiis  jndgment  the  present  appeal 
was  brought. 

The  appeal  was  twice  argued,  first  on 
the  21st  January  before  Lord  Westbu^, 
Sir  J.  Colvile,  Sir  J.  Napier  and  Sir  B. 
Phillimore,  when  their  Lordships  took 
time  to  consider  their  jndgment  and  after< 
wards  expressed  their  desire  that  the 
appeal  should  be  re-argued. 

Sir  J.  Karslake  and  Mr.  Bompas,  for  the 
appeUants. — The  law  which  is  to  be  ap- 
j^ed  to  this  case  is  the  English  law. 
That  is  not  disputed.  The  West  was  nnsea- 
worthy at  the  time  she  left  Montreal,  or 
at  all  events  at  the  time  she  left  Quebec, 
and  at  the  time  she  entered  salt  water.  It 
is  therefore  a  case  of  breach  of  warranty 
of  seaworthiness  at  the  commencement  of 
the  voyage.  The  &ct  that  the  vessel  was 
repaired  after  the  voyage  was  commenced, 
even  if  it  was  before  any  loss  had  occurred 
in  consequence  of  the  defects,  is  immate- 
rial. It  is  said  that  the  implied  war- 
ranty of  seaworthiness  is  excluded  by  the 
express  stipulation  as  to  seaworthiness 
contained  in  the  policy.  It  is  also  said 
that  the  whole  frtune  of  the  policy  shews 
it  to  have  been  the  intention  of  tiie  con- 
tracting parties  that  the  policy  should 
only  extend  to  risks  of  rivers  and  lakes, 
but  the  policy  expressly  assures  the  vessel 
from  Montreal  to  HaUfEix.  The  express 
provision  as  to  seaworthiness  is  not 
mtended  to  apply  to  the  commencement 
of  the  voyage  but  to  the  whole  duration 
of  the  voyage.  There  are  no  doubt  difie- 
rent  degrees  of  seaworthiness  for  difierent 
voyages,  but  a  vessel  must  be  seaworthy 
for  the  voyage  at  the  commencement  of 
each  stage  of  the  voyage.  The  American 
authorities  do  not  apply.  They  referred 
to  Oibson  v.  Small  (1) ;  Diaon  v.  Sadler 
(2)  ;  BorwQlon  v.  Lwpton  (3)  ;  Thompson  v. 
Hopper  (4)  ;  Weir  T.  Aberdeen  (5)  ;  For- 
show  V.  Ghabert  (6). 

Mr.  Mwnisty  and  Mr.  FuUarton,  for  the 
respondents. — The  law  of  implied  war- 

(1)  4  H.  L.  Cas.  363. 

(2)  6  Mee.  &  W.  406 ;  b.  c.  8  Mee.  &  W,  896. 
(8)  16  Com.  B.  Eep.  N.S.  118. 

(4)  6  E.  &  B.  172. 
(6)  2  B.  &  Aid.  320. 
(6)  3  Br.  &  B.  168. 
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ranty  of  seaworthiness  at  the  commenoe- 
ment  of  the  voyage  does  not  apply  in  the 
oonstmction  of  this  policy,  lliia  policy  is 
headed  "  Inland  Hall  Policy,"  and  the 
policy  by  express  terms  limits  the  ad- 
ventnres  and  risks  insured  against  to 
"  lakes,  rivers,  canals,  fires,  and  jetti- 
sons." It  is  clear,  therefore,  that  this 
polity  was  only  intended  to  cover  river 
risks,  and  is,  in  £eu^  a  description  of 
policy  very  common  in  Canada^  and  known 
as  a  Hiver  policy.  The  impUed  warranty 
of  seaworthiness  at  the  commencement  of 
the  voyage  is  confined  to  sea  policies ;  bnt 
this  policy  by  its  very  provisions  excludes 
the  usual  implied  warranty  of  seaworthi- 
ness, for  it  provides,  amongst  other  ex- 
ceptions from  liability  on  the  part  of  the 
assured,  that  they  shall  not  bis  liable  for 
damage  arising  from  rottenness,  internal 
■  defects,  or  other  unseaworthiness.  The 
implied  warranty  is,  therefore,  excluded 
by  this  express  provision — "  Ei^essum 
facU  cesfore  taeitwn." 

They  referred  to  Boberts  v.  Barker  (7) ; 
Line  V.  Stephenson  (8)  ;  Cook  v.  Jennings 
(9) ;  Aspdin  v.  Austin  (10) ;  Btccard  v. 
Shepherd  (11)  ;  Taylor  v.  LoveU  (12) ; 
Tlie  Merchants'  Insurance  Oo.  v.  Olapp  (13). 

Lord  Penzance  delivered  the  judgment 
of  their  Lordships. — This  is  an  appeal 
from  the  Court  of  Qneen's  Bench  in 
Canada,  and  the  question  to  be  deter- 
mined is,  whether  or  not  the  appellants, 
who  are  the  underwriters  upon  a  policy 
of  insurance,  are,  in  the  events  that  have 
happened,  liable  for  the  loss  of  the  vessel 
insured  by  that  policy  ? 

The  policy  was  a  policy  effected  upon  a 
printed  form  which  was  intended,  as  ap- 
pears by  many  of  its  details,  to  have 
formed  a  policy  for  river,  and  what  may- 
be called  inland  navigation ;  but  the  risk 
and  duration  of  the  policy,  as  expressed 
upon  the  face  of  it,  were  "  at  and  fh>m 
Montreal  to  Halifax,"  in  Nova  Scotia, 
and  it  therefore  appears  to  their  Lord- 

(7)lCr.&M.  808. 

(8)  6  Bing.  V.C.  183. 

(9)  7  Term  Rep.  881. 

(10)  6  Q.B.  Rep.  671. 

(11)  U  Mo.  P.C.C.  471. 

(12)  3  Mass.  Kep.  330. 

(13)  11  Pick.  Rep.  66. 


ships  to  be  practically  a  sea  policy  as  well 
as  a  river  policy. 

The  vessel  was  warranted  to  sail  on  or 
before  the  21st  of  November,  1864 ;  and 
within  the  period  mentioned  in  the  policy 
that  vessel.  The  West,  left  Montreal, 
and  proceeded  down  the  river  towards  the 
sea.  In  due  time  she  arrived  at  Quebec, 
from  Quebec  she  pursued  her  voyage,  and 
very  Portly  after  she  found  heroelf  in 
salt  water.  The  boiler  of  the  vessel,  whit^ 
had  at  the  time  of  her  starting  on  her 
vovage  a  defect  in  it,  became  unmanage- 
able. The  defect  which  originally  existed 
was  aggravated  by  the  increased  pressure 
airising  from  the  vessel  being  in  salt  water; 
but,  from  whatever  cause,  the  &uct  is  un- 
daubted,  that  the  boiler,  owing  to  the 
original  defect,  became  then  unmanage- 
able. It  ceased  to  do  its  woric,  and  the 
vessel  was  obliged  to  pat  into  a  neigh- 
bouring place  to  have  the  defect  reme- 
died before  she  could  proceed  on  her 
voyage.  The  defect  was  remedied,  bat 
a  considerable  delay  oocarred  before  the 
voyage  was  resumed.  This  delay  was 
caused  partly  by  the  state  of  ^e  tides, 
and  partly  by  the  time  necessarily  con- 
sumed in  repairing  the  existing  defect; 
but  eventually  she  sailed  again.  She  met 
with  bad  weather,  and  was  lost.  The 
question  is,  whether  the  underwriters,  in 
iheae  circumstances,  are  responsible  for 
the  loss  that  has  occurred  p 

The  underwriters  defend  themselves 
upon  the  groond  that  the  vessel  was  not 
seaworthy  for  her  voyage  when  she 
sailed,  and  they  point  to  this  defect  ex- 
isting in  the  bouer  at  that  time,  which 
nndoubtedly  asserted  and  established  it- 
self as  a  cause  of  unseaworthiness  as  soon 
soon  as  the  vessel  was  in  salt  water.  This 
defence  the  underwriters  undoubtedly  did 
put  forward  in  very  plain  language,  as  it 
seems  to  their  Lordwips,  upon  their  plea 
or  defense  au  fonds  en  droit;  and  it  may 
be  remarked  in  passing,  that  although  it 
has  been  argued  that  the  present  appel- 
lants did  not  intend  to  rely  upon  that  de- 
fence, yet  that  does  not  seem  to  have  been 
questioned  in  either  of  the  Courts  in 
Canada.  That  the  defence  was  raised, 
and  that  it  was  properly  raised,  seems  to 
have  been  granted  by  everybody,  inclu- 
ding the  two  learned  judges  who  have 
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delivered  tlieir  judgments  in  favour  of  the 
respondents  in  the  Court  below. 

Now  it  is  undoubted  that  the  vessel, 
from  the  &ct  of  the  boiler  being  in  the 
state  in  which  it  was  found  to  be  as  soon 
as  the  vessel  entered  salt  water,  was  not 
fit  to  enconnter  the  seas,  and  for  that 
reason,  and  that  reason  alone,  she  put  in 
to  repair.  WeU,  then,  can  it  be  said  that 
the  vessel  sailed  in  a  seaworthy  state? 
The  general  proposition  is  not  denied 
that  in  voyage  policies  there  is  an  impli- 
cation by  law  of  a  warranty  of  seawor- 
thiness, and  it  was  not  contended  that  the 
vessel  was  seaworthy  when  she  found  her- 
self in  Bait  water;  bat  it  has  been  sug- 
gested that  there  is  a  different  degree  of 
seaworthiness  required  by  law,  according 
to  the  different  stage  or  portion  of  the 
voyage  'which  the  vessel  successively  has 
to  pass  through,  and  the  difficulties  she 
has  to  encounter ;  and  no  doubt  that  pro- 
position is  quite  true. 

The  cases  of  Dixon  v.  Saddler  (2),  and 
the  other  cases  which  have  been  cited,  leave 
it  beyond  doubt  that  there  is  seaworthi- 
ness for  the  port,  seaworthiness  in  some 
cases  for  the  river,  and  seaworthiness  in 
gome  cases,  as  in  a  case  that  has  been  put 
forward  of  a  whaling  voyage,  for  some 
definite,  well-reoognued,  and  distinctly 
separate  stage  of  the  voyage.  This  prin- 
ciple has  been  sanctioned  by  various  deci- 
sions ;  but  it  has  been  equally  well  decided 
that  the  vessel,  in  cases  where  these  several 
distinct  stages  of  navigation  involve  the 
necessity  of  a  different  equipment  or  state 
of  seaworthiness,  must  be  properly  equip- 
ped, and  in  all  respects  seaworthy  for 
each  of  these  stages  of  the  voyage  re- 
spectively at  the  time  when  she  enters 
upon  each  stage,  otherwise  the  warranty 
of  seaworthiness  is  not  complied  with. 

It  was  argued  that  the  obligation  thus 
cast  npon  the  assured  to  procure  and  pro- 
vide a  proper  condition  and  equipment  of 
the  vessel  to  encounter  the  perils  of  each 
stage  of  the  voyage,  necessarily  involves 
the  idea  that  between  one  stage  of  the 
voyage  and  another  he  should  be  allowed 
an  opportunity  to  find  and  provide  that 
further  equipment  which  the  subsequent 
stage  of  the  voyage  requires;  and  no 
doubt  that  is  so.  But  that  equipment 
must,  if  the  warranty  of  seaworthiness 

N«w  SmaiKS,  SP.— Pair.  Comr. 


is  to  be  complied  with,  be  furnished  be- 
fore the  vessel  enters  upon  that  subse- 
quent stage  of  her  voyage  which  is  sup- 
posed to  require  it. 

Now,  in  this  case,  supposing  there  were 
any  such  subsequent  stage  as  has  been 
ai^ued,  and  that  there  were  any  such 
necessity  for  a  different  equipment  at  one 
period  of  the  voyage  than  that  which  ex- 
isted at  another,  which  is  by  no  means 
plain,  can  it  be  said,  that  at  the  com- 
mencement of  that  portion  of  her  voyage 
which  was  to  be  made  in  salt  water,  the 
vessel  was  fit  to  enconnter  the  perils  of 
it,  or,  in  other  words,  was  seaworthy  ? 

It  is  plain  that  this  could  not  be  asserted 
with  truth,  because  from  the  moment  she 
entered  the  salt  water,  the  defect  became 
apparent,  and  she  was  actually  disabled 
by  the  action  of  the  salt  water  upon  the 
defective  boiler. 

It  seems,  therefore,  to  their  Lordships, 
that  the  warranty  of  seaworthiness  has 
not  been  complied  with. 

Two  grounds  have  been  taken  by  the 
respondents  as  reasons  why  the  under- 
writers should,  nevertheless,  be  held  re- 
sponsible. The  first  and  main  ground  is 
one  which  it  may  be  said,  in  passing,  re- 
ceived no  attention  whatever  either  from 
the  counsel  or  frx>m  the  Courts  in  Canada, 
namely,  that  in  this  particular  policy 
there  is  no  warranty  of  seaworthiness  to 
be  implied.  It  is  said  that  the  langpiage 
of  this  policy  is  such,  that  the  Court 
ought  not  to  imply  therefivm  the  ordinary 
warranty  of  seaworthiness.  No  doubt  it 
is  competent  to  parties  by  language  in  a 
contract  to  which,  as  an  ortoiary  rule, 
the  law  attaches  some  implied  condition, 
by  express,  pertinent,  and  apposite  lan- 
guage to  exclude  that  condition,  and 
the  question  in  this  case  is,  whether 
the  parties  have  done  so  ?  This,  like  all 
other  questions  of  contract,  is  a  question 
of  the  intention  of  the  parties.  The  law 
by  which  the  warranty  of  seaworthiness 
is  attached  to  the  contract  is  a  law  known 
to  the  parties  who  make  contracts  of  this 
description ;  and,  therefore,  they  are  pre- 
pared to  understand  that  the  implied  war- 
ranty will  be  attached  to  the  contract 
they  are  about  to  make.  If,  therefore, 
there  is  an  intention  to  exclude  that  im- 
plied warranty,  it  ought  to  be  expressed 
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in  plain  language ;  but,  upon  looking  at 
the  language  which  it  is  argued  has  that 
effect  in  this  case,  there  seems  to  their 
Lordships  to  be  no  reason  whatever  for 
sajing  that  it  was  intended  to  have  any 
such  result.  The  enumeration  of  losses  for 
which  the  underwriter  here  declares  that 
he  will  not  be  responsible,  is  one  that  may 
properly  have  been  introduced  for  either 
one  of  two  reasons :  first  of  all,  the  under- 
writer may  have  thought  it  right  to  say 
that,  should  a  loss  occur  which  he  attri- 
butes to  the  condition  of  the  ship,  he  will 
not  be  placed  in  the  position  of  being 
obliged  to  satisfy  a  Court  or  a  jury  that  that 
loss  was  brought  about  l^  the  vessel 
being  deficient  in  seawortluness  at  the 
time  when  she  sailed.  He  may  wish  to 
protect  himself  by  stipulating,  that  when 
any  loss  is  attempted  to  be  brought  home 
to  him,  he  shaU.  be  at  liberty  to  investi- 
gate at  once  the  immediate  cause  of  that 
loss  (quite  irrespective  of  the  time  when 
the  rottenness  or  inherent  defect,  or  un- 
seaworthiness arose),  and  be  entitled  to 
put  his  finger  upon  it,  and  say,  "  This  ia 
a  loss  that  has  not  arisen  by  the  pres- 
sure of  the  elements,  but  one  which  has 
in  fEict  arisen  from  rottenness  or  inherent 
defect." 

There  is  another  reason  why  he  may 
wish  to  have  this  enumeration  included 
in  the  poUcy  without  intending  to  dis- 
turb the  well-known  warranty  that  at- 
taches to  all  policies  of  this  character ;  it 
is  this  —  the  warranty  of  seaworthiness 
■Would  only  protect  him  in  case  the  defect 
exists  at  the  time  the  vessel  sails  on  her 
voyage,  but  the  language  of  the  enumera- 
tion is  quite  wide  enough  to  protect  the 
underwriters  from  losses  of  a  similar  cha- 
racter, although  it  is  proved  to  demon- 
stration that  they  did  not  arise  till  after 
the  vessel  sailed.  This  enumeration  of 
excepted  losses,  therefore,  very  largely  en- 
hances the  protection  of  the  underwriters; 
and  it  is  impossible  to  read  this  enumera- 
tion without  seeing  that  the  underwriters 
were  bent  on  being  specially  protected  by 
the  terms  of  this  policy.  And  if  it  bie 
said  that  the  enumeration  of  excepted 
losses  superseded  the  need  of  the  war- 
ranty, as  all  losses  arising  from  unsea- 
worthiness, whether  exisung  before  or 
after  the  commencement  of  the  voyage, 


are  thereby  excepted,  the  answer  is  ob- 
vious —  that  the  warranty,  if  broken, 
exempts  the  underwriters  from  loss  by- 
fire  or  pirates,  or  any  other  danger,  though 
in  no  way  referable  to  the  unseawoH^i- 
ness  itsell  It  would  seem,  therefore,  an 
odd  conclusion  to  come  to,  to  say  that, 
where  the  underwriters  were  bent  upon 
s]>ecial  protection  and  exemption,  they 
should  nave  intended  to  surrender  the 
warranty  of  seaworthiness,  which,  after 
all,  is  Uie  main  protection  to  their  in- 
terests. 

It  seems  to  their  Lordships,  therefore, 
that  there  is  no  pretence  for  saying  that 
the  language  here  used  is  such  that  the 
Court  ought  to  conclude  from  it  that  the 
underwriters  intended  to  part  with  the 
protection  which  the  law  otherwise  would 
have  accorded. 

The  second  ground  taken  by  the  re> 
spondents  is  founded  upon  the  language 
attributed  to  a  great  authority  (Lord 
Tenterden)  in  the  case  of  Weir  v.  Aberdeen 
(5),  to  the  effect  that  if  a  defect,  though 
it  exists  at  the  time  the  vessel  sailed,  and 
exists  to  such  an  extent  and  is  of  such  a 
character  as  to  render  the  vessel  nnsea- 
worthy,  be  remedied  before  any  loss  arises, 
the  underwriters  still  remain  responsible. 
This  is  a  proposition  of  perilous  latitude. 
It  is  impossible  not  to  see  that  such  a 
doctrine  would  tend,  if  carried  to  its  le- 
gitimate consequences,  to  fritter  away  the 
value  of  this  warranty  altogether.  It  is 
all  very  well  to  talk  of  trivial  and  small 
things,  but  it  is  very  difficult  to  define 
what  should  &11  within  the  category  of 
small  or  trivial  things,  and  what  should 
exceed  it.  It  may,  however,  be  safely 
observed,  without  going  more  narrowly 
into  that  subject,  that  the  case  of  Wmr  v. 
Aberdeen  (5)  did  not  proceed  upon  the 
language  that  is  attributed  to  Lord  Ten- 
terden— whether  he  was  fuUy  and  rightly 
reported  or  not — but  the  judgment  pro- 
ceeded, as  it  appears  to  their  Lordships, 
distinctly  upon  the  principle  that  the  un- 
derwriters had  been  aware  of  the  unsea- 
worthiness, and  had  assented  to  the  vessel 
pntting  back  to  the  port  to  cure  herself 
of  the  defect,  and,  therefore,  they  were  held 
responsible.  They  had  assented  in  writing 
on  the  policy  to  maintain  their  liability, 
notwithstanding  the  violation  of  the  war- 
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raniy.  If  the  statements  attribated  to  the 
Chief  Jostice  were  to  be  held  to  be  the 
ground  of  decision  in  that  case,  the  case 
itself  wonld  come  in  direct  conflict  with 
manj  other  cases,  and  especially  the  case 
of  Fordshaw  v.  Ohabert  (6),  in  which  a 
defect  existed  at  the  time  the  Tessel  sailed, 
was  completely  remedied  at  Jamaica,  the 
port  into  which  the  vessel  pat  for  that 
purpose,  and  after  the  defect  was  com- 
pletely remedied,  the  vessel  was  lost  on 
the  voyage  from  Jamaica  to  Liverpool; 
and  yet  the  onderwriteis  were  held  not 
responsible. 

For  these  reasons  their  Lordshi]^  think 
that  they  onght  hnmbly  to  advise  Her 
Majesty  to  reverse  this  decision  of  the 
Court  of  Queen's  Bench  in  Canada,  and 
their  Lordships  think  that  the  reversal 
onght  to  be  with  costs.  The  judgment 
of  the  Court  of  Appeal  in  Canada  appears 
to  have  given  the  costs  in  both  Courts  to 
the  present  respondents.  Their  Lord- 
ships think  that  this  portion  also  of  the 
jud!gment  ought  to  be  reversed,  and  that 
the  costs  of  both  Courts  in  Canada,  as 
well  as  the  costs  of  this  appeal,  ought  to 
be  paid  by  the  present  respondents. 

Attorneys— Bischoff,  Bompas  &  Bischoff,  for  ap< 
pelliutts ;  Roberta  &  Simpson,  for  respondents. 


1870.   1  BEQiMA,  appeUani} 

July  7.  J  ALLAN  MACPHEBSON,  retpotident* 

New  South  Wales — Grimindl  Informa- 
tion— AtscMltr—Sotue  of  Atsembly,  Con- 
tempi  of — Imputtiiion  of — Demurrer. 

An  informaiion  by  the  Attomey-Oeneral 
of  New  South  Wales  charged  "  That  on  the 
2&th  of  February,  1868,  at  Sydney,  in  the 
said  colony,  while  the  Legislative  Assembly 
of  the  said  colony  was  sitting,  a  member  of 
the  said  Assembly,  whose  conduct  had  been, 
and  wa*  then,  under  its  consideration,  after 
having  been  heard  %n  his  place  in  the  sadd 
Atsembly  in  reference  to  such  conduct,  was, 
in  accordance  with  the  practice  of  the  said 
Assembly,  requested  by  the  Speal-er  thereof 
to  witltdraw  therefrom,  and  tJuU  the  said 

*  Present,  Lord  Caimt,  Sir  William  Grlv,  Sir 
J.  W.  Colrile. 


member,  in  obedience  to  the  said  request, 
thereupon  urUhdrew  from  the  said  Assembly, 
and  that  immediately  on  his  so  withdrawing, 
the  respondent  being  a  member  of  the  said 
Assembly,  in  and  upon  the  said  member  did 
make  an  assault,  and  him  (the  member)  did 
then  beat,  wound,  and  ill-treat,  in  contempt 
of  the  said  Assembly,  in  violation  of  its 
dignity,  and  to  the  great  obstruction  of  its 
business :"  —  Held,  on  demurrer,  thai  the 
information  charged  in  proper  terms  a 
common  assault.  That  the  words,  "  in  con- 
tempt of,  etc.,"  did  not  constitute  a  separate 
charge,  or  derogate  from  the  charge  cf 
assault. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  New  South 
"Wales,  given  in  fiskvour  of  the  respondent 
on  a  demurrer  to  an  information  filed  by 
the  Attorney-General  of  that  colony. 

On  the  17th  of  March,  1868,  an  in- 
formation was  filed  in  the  Supreme  Court 
of  New  South  Wales  by  Her  Majesty's 
Attorney-General  for  the  sadd  colony, 
charging  the  respondent — "For  that  on 
the  26th  of  February,  1868,  at  Sydney, 
in  the  said  colony,  while  the  Legislative 
Assembly  of  the  said  colony  was  sitting, 
Benjamin  Lee,  a  member  of  the  said 
Assen^bly,  whose  conduct  had  been  and 
then  was  under  its  consideration,  after 
being  heard  in  his  place  in  the  said  As- 
sembly in  reference  to  snch  conduct,  was, 
in  accordance  with  the  practice  of  the 
said  Assembly,  requested  by  the  Speaker 
thereof  to  withdraw.  And  that  the  said 
Benjamin  Lee,  in  obedience  to  the  said 
request,  thereupon  withdrew  from  the  said 
Assembly  into  an  ante-chamber  adjoining 
thereto,  and  that  immediately  upon  his  so 
withdrawing  into  the  said  ante-chamber, 
the  said  Allan  Macpherson,  a  member  of 
the  said  Assembly,  in  and  upon  the  said 
Benjamin  Lee  did  make  an  assault,  and 
him,  the  said  Benjamin  Lee,  did  then 
beal^  wound,  and  ill-treat,  in  contempt  of 
the  said  Assembly,  in  violation  of  its 
dignity,  and  to  the  great  obstruction  of 
its  business." 

On  the  11th  of  May  the  said  Allan 
Macpherson  appeared  before  the  Conrt 
at  Darlinghurst,  and  filed  a  demurrer  to 
this  information,  and  a  joinder  in  de- 
murrer was  filed  by  the  Attorney-General. 
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The  demurrer  was  argued  before  the 
Court  at  Darlinghurst,  on  the  13th  of 
May,  1868,  before  two  of  the  judges  of 
the  Supreme  Court  of  the  colony;  and 
on  the  18th  of  the  same  month  the  said 
judges  delivered  judgment,  one  of  the 
judges  deciding  m  &vonr  of  the  re- 
spondent ;  the  other  judge  decided  in 
flavour  of  the  Crown. 

On  the  5th  of  June,  1868,  the  demurrer 
came  on  to  be  heard  in  the  Supreme 
Court  before  the  Chief  Justice,  and  Mr. 
Justice  Hargrave  and  Mr.  Justice  Cheeke. 

On  the  8w  of  June,  1868,  the  Supreme 
Court  gave  judgment  for  the  respondent, 
Sir  Alfred  Stephen,  Chief  Justice,  hold- 
ing that  the  appellant  was  entitled  to 
judgment,  but  Mr.  Justice  Hargtave  and 
Mr.  Justice  Cheeke  held  that  the  de- 
murrer ought  to  be  allowed. 

The  Chief  Justice  delivered  the  follow- 
ing judgment: — "This  is  an  information 
filed,  ex  officio,  by  the  Attorney-General, 
charging  the  defendant  with  the  com- 
mission— under  special  circumstances — 
of  (real  or  supposed)  aggravation  of  an 
assault  and  battery.  It  states  in  substance, 
by  way  of  prefatory  averment,  that  while 
the  Legislative  Assembly  of  this  colony 
was  sitting,  one  Benjamin  Lee,  a  member, 
in  obedience  to  a  request  &om  the  Speaker, 
withdrew  there&om  into  an  adjoining 
ante-chamber,  and  that  immediately  on 
such  withdrawal,  the  defendant,  he  being 
also  a  member,  committed  the  assault  in 
question  on  the  said  Benjamin  Lee.  The 
information  then  proceeds  to  allege  that 
the  act  was  in  "  contempt  of  the  Assembly, 
in  violation  of  its  dignity,  and  to  the  great 
obstruction  of  its  business." 

Here,  then,  whatever  may  have  been 
the  intention  of  the  draftsman,  and 
whether  we  regard  the  prefiEitory  matter 
or  that  which  follows  the  statement  of  the 
assault  (one  or  both)  as  material  to  and 
incorporated  with  that  statement,  or  as 
surplusage  and  matter  wholly  irrelevant, 
is  a  clear  and  distinct  charge  of  an  in- 
dictable offence — that  of  an  assault  and 
battery,  committed  by  one  man  upon 
another,  without  apparent  justification. 
This  charge  is  couched  in  apt  terms,  with 
its  ordinary  technical  allegation  that  the 
defendant  assaulted,  beat,  wounded,  and 
ill-treated  his  adversary.    Such  an  offence 


is  necessarily  against  the  public  peaoe,  or, 
in  legal  language,  against  the  peaoe  of  the 
Queen.  The  addition  or  the  omission  of 
tjtose  words  is  confessedly  of  no  moment. 
Their  formal  insertion  could  not  affect  in 
any  degp«e  the  character  or  leg^  quality 
of  the  assault,  and  since  the  passing  of 
the  16  Vict.  No.  18,  s.  24,  their  omission 
(which  is  in  accordance  with  the  usual 
modem  course)  is  absolutely  immaterial. 
So  that  the  proposition  maintained  by  the 
defendant's  demurrer,  as  I  understand  it, 
amounts  in  effect  to  this:  that  the  as- 
sault and  batteiy  committed  by  h™,  thus 
charg^ed,  is  not  punishable  on  this  in- 
formation, because,  although  essentially 
against  the  peace,  it  is  here  charged  only 
as  having  been  in  contempt  of  the  L^is- 
lative  Assembly,  and  a  serious  obstruction 
to  its  business. 

In  other  words,  the  question  raised  by 
him  is,  whether  an  assault  is  the  less 
punishable  by  law  because  it  not  only  was 
a  breach  of  the  x>eace,  but  also  a  contempt 
(whatever  those  words  may  mean)  of  ue 
local  Legislature.  Or,  putting  that  allega- 
tion aside,  whether  beating  a  man  ceases 
to  be  against  the  peace,  or  to  be  an  ofience 
cognisable  by  this  Court,  because  it  not 
merely  injured  the  individual  named  (as 
the  information  clearly  implies),  but  at 
the  same  time  obstructed  the  legislative 
business  of  the  country. 

It  may  be  that  the  information  was 
thus  framed  for  the  purpose  of  inducing 
the  Court,  if  possible,  to  regard  the  assault 
as  an  offence  solely  because  of  that  alleged 
obstruction,  or  of  the  supposed  contempt 
and  violation  of  dignity  charged. 

Let  us  assume  this  to  have  been  the 
case,  and,  for  the  sake  of  aivument,  that . 
the  act  of  beating  is  not  ^own  on  this 
mformation  to  have  been  either  a  con- 
tempt, a  violation  of  anyone's  dignity, 
or  an  obstruction  of  legislative  business. 
Or,  let  it  be  assumed  that  no  such  con- 
tempt, violation,  or  obstruction,  however 
adequately  charged,  is  itself  an  indictable 
offence.  The  conclusion  appears  to  me 
to  be  the  same — that  the  fiulnre  of  the 
second  portion  of  the  indictment,  from 
whatever  cause,  will  not  affect  the  validity 
of  the  first.  It  cannot  relieve  the  de- 
fendant, for  the  charge  of  assault,  existing 
unmistakably  on  the  record,  remains,  and 
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the  Conrt,  whatever  the  design  of  the 
pleader,  most  take  cognizance  of  that 
charge. 

The  ohjection,  therefore,  that  no  offence 
against  the  Assembly  has  been  shewn,  or 
could  be  ponisbed  by  indictment  if  shewn, 
£u1b  (as  it  seems  to  me)  to  sustain  the 
demurrer.  The  imputed  offence  of  beat, 
ing  is  not  answered  by  showing  that  im> 
material  or  idle  allegations  follow,  sach  as 
that  the  individnal  beaten  was  a  senator, 
or  that  the  act  of  beating  was  a  contempt, 
or  obstmction  of  senatorial  business.  K, 
except  simply  as  matters  of  aggravation, 
those  allegations  are  wholly  immaterial, 
which  they  cl^rly  are  if  they  disclose  no 
offence,  the  Conrt  may,  on  a  well-known 
principle,  reject  them. 

We  haTe  next  to  consider  whether  the 
allegations  in  question  are  or  not  in  this 
sense  immaterial — in  other  words,  whether 
a  distinct  offence  cognizable  by  law  is  dis- 
closed  by  them.  And  if  there  be,  another 
question  may  arise — whether  the  infor- 
mation is  or  not  then  bad  for  dapUcity  ; 
for,  by  the  roles  of  pleading,  two  different 
offences  (if  at  least  both  be  well  laid — See 
1  Com.  B.  Bep.  854)  cannot  be  included 
in  the  same  count. 

I  am  of  opinion  that  there  is  no  second 
offence  changed  in  this  information.  It 
imputes  to  the  defendant  an  assault,  an 
offence,  as  already  observed,  aptly  and 
technically  described  and  well-lmown  to 
the  law.  All  that  precedes  and  that  fol- 
lows is,  in  legal  effect,  matter  of  aggrava- 
tion and  dettul  only,  showing  the  circnm- 
stonces  which  aocompanied,  not  those 
which  constitute,  the  offence.  As,  there- 
fore, they  form  no  legal  ingredient  in  the 
charge,  their  insertion  was  unnecessary ; 
and  for  the  same  reason  that  th^-  added 
nothing  to  the  essence  of  the  crime,  the 
words  which  tend  to  aggravate  its  cha- 
racter were  snperflnoas.  But  this  no 
more  vitiates  the  indictment  than  the 
allegation  in  the  Earl  of  TJianeft  case  (1) 
affected  the  charge  of  riot  there,  that  the 
defendants  thereby  not  only  disturbed  the 
public  peace,  but  also  committed  a  con- 
tempt of  the  Conrt  and  obstructed  the 
course  of  justice. 

In  the  view  which  I  thus  take  of  the 

(1)  27  St.  Tri.  827. 


case,  it  becomes  unnecessary  to  express  an 
opinion  on  the  question  raised  whether  it 
is  or  not  an  indictable  offence  contemptu- 
ously or  by  unauthorised  means  to  ob- 
struct the  House  of  Assembly  (and  if  so, 
equally  the  Legislative  Council)  in  the 
performance  of  its  duties.  It  would  be 
difficult  to  define  such  an  offence ;  for 
what  will  amount  to  an  obstruction,  espe- 
cially by  a  member  of  the  House,  cogniz- 
able by  the  criminal  law  P  There  may 
be  things  said,  as  well  as  acts  done,  in 
either  Chamber,  unsanctioned  by  any 
rules  of  debate  and  largely  obstructive  of 
legislative  business,  which  nevertheless 
ought  to  be  enquired  into  by  no  other 
tribunal.  On  the  other  hand,  as  neither 
House  can  punish  offenders  in  any  case,  I 
should  be  sorry  to  let  it  be  supposed  that 
every  obstruction,  however  gross,  by 
deed  or  words,  to  the  performance  of 
their  high  functions,  provided  only  that 
it  amounts  neither  to  riot  nor  assault  or 
libel,  has  therefore  an  absolute  immunity 
from  prosecution  elsewhere.  And  if  con- 
temptuous expressions  or  offensive  con- 
duct towards  a  justice  of  the  peace  while 
in  the  discharge  of  his  duty,  operating  in 
effect  as  an  obstruction  to  its  duo  per- 
formance, be  indictable  at  law,  as  this 
Court  held  it  to  be  in  i/a;  parte  Ovry  (2) 
(see  also  the  authorities  referred  to  by 
Mr.  Justice  Wise  in  Ex  parte  Carrol  (3), 
it  would  seem  strange  to  hold  that  a 
similar  obstruction  to  the  business  of  the 
Assembly  or  Council,  sitting  in  the  exer- 
cise of  legislative  powers,  is  not  equally 
so  punishable. 

In  Aldridge  v.  Haiiies  (4),  it  is  dis- 
tinctly said,  by  Lord  Tenterden  and  Mr. 
Justice  Parke,  that  abusive  words  spoken 
to  the  Commissioners  of  a  Small  Debt 
Conrt  might  be  charged  as  an  obstruction 
to  their  proceedings.  A  like  observation 
is  made  by  the  latter  learned  Judge  in  the 
Exchequer,  as  to  an  abusive  letter  sent  to 
a  magistrate — The  King  v.  Faulkner  (5). 
The  case  of  The  King  v.  Hmo  (6),  which 
is  an  instance  of  a  prosecution  for  ob- 
structing a  magistrate  by  words  spoken, 

(2)  3  S.  C.  R.  809. 

(3)  1  S.  C.  B.  311. 

(4)  2  B.  &  Ad.  395. 
(6)  2  Cr.  M.  &  R.  625. 
(6)  2  Str.  609. 
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appears  to  me  an  authority  to  the  same 
effect.  So  is  the  expression  of  Lord 
Denman  in  his  Judgment  in  the  Duke  of 
Marlborough's  ease  (7).  In  The  King  v. 
Smith  (8),  it  is  held  to  be  an  indictable 
offence  at  law  to  obstract  any  person  in 
the  exercise  of  powers  conferred  on  him 
by  statute.  And  (on  that  principle,  I  pre> 
some)  in  Kielley  v.  Garson  (9),  the  Privy 
Council  in  their  considered  judgment, 
denying  the  power  of  a  Colonial  Legisla- 
tive Body  to  commit  for  a  contempt, 
assume,  apparently  as  a  matter  of  course, 
that  "contemptuous  insulto  and  expres- 
sions "  are  punishable  by  the  ordinary 
tribunals.  If  this  be  not  understood  as 
referring  to  libels  only,  it  will  of  course 
include  the  case  supposed — that  is  to  say, 
of  obetruethn  by  insults,  or  any  contemp- 
tuous expressions,  offered  or  used  to  the 
Legislative  Body. 

The  case  of  any  such  obstruction  (or 
of  obstructing  by  some  act  or  acts  done) 
where  the  offender  is  himself  a  member  of 
the  House,  it  must  be  admitted,  presents 
more  difficulty  than  that  of  a  stranger  so 
offending.  And  if,  as  is  intimated  in 
Puyle  V.  Falconer  (10),  legislative  bodies 
have  power  to  expel  a  member  for  mis- 
conduct of  this  kind,  there  seems  Uttle 
reason  for  resorting  to  a  court  of  law. 
But,  on  the  whole,  I  see  no  sufficient 
reason  for  holding  that  the  obstruction, 
if  punishable  in  the  one  case,  is  not  equally 
so  in  the  other.  Be  this  how  it  may,  I 
am  of  opinion  that  in  every  indictment  or 
information  for  the  offence,  not  only  must 
the  obstruction  be  specifioEdly  charged  as 
such,  but  the  act,  words,  or  other  matter 
meant  to  be  insisted  on  as  constituting  it^ 
must  (according  to  the  general  rule)  be 
stated  with  reasonable  particularity.  The 
Court  must  be  enabled  to  see,  moreover, 
on  the  &ce  of  the  information,  that  an 
interruption  of  the  business  and  duties  of 
the  House  really  was  occasioned,  directly 
or  indirectly,  by  the  means  stated ;  and 
that  those  means  were  unlawful,  in  the 
sense,  at  least,  of  their  being  unjustifiable 
in  the  person  using  them. 

(7)  5  Q.B.  Bep.  965. 

(8)  2  Dougl.  446. 

(9)  4  Moore,  63. 

(10)  4  Moore  P.O.  (m.b.)  208  ;  b.  c.  36  Law  J. 
Ecp.  (k.s.)  P.C.  33. 


As  this  case  now  stands,  my  conclusion 
is  that  the  demurrer  ought  to  be  over- 
ruled; and  that  the  defendant,  unless 
permitted,  as  an  indulgence,  to  plead  in 
denial  of  the  charge,  should  receive  the 
judgment  of  this  Court  for  the  assault 
with  which  he  stands  charged,  the  same 
being  confessed  by  his  demurrer,  with  the 
matters  charged  in  aggravation  of  that 
offence. 

Sir  B.  Palmer  and  Mr.  Cohen,  for  the 
Crown.  —  The  information  sufficiently 
charged  a  common  assault.  The  charge 
contains  the  ordinary  technical  all^a- 
tions,  setting  out  a  charge  of  assault  and 
battery.  That  part  of  the  information 
which  imputes  a  contempt  of  the  Legisla- 
tive Assembly  may  be  rejected  as  sur- 
plusagfe.  Such  a  charge  would  in  itself 
constitute  no  offence.  The  information  is 
not  bad  on  the  ground  of  duplicity.  But 
if  it  is  said  that  the  charge  of  a  common 
assault  is  not  well  laid,  the  facts  alleged 
amount  to  a  misdemeanour  at  common 
law  in  the  obstructing  the  business  of  the 
House  of  Assembly.  The  failure  of  the 
latter  part  of  the  charge  will  not  affect 
the  vaUdiiy  of  the  earlier  part  of  the 
charge.  All  the  allegations  which  precede 
and  follow  the  charge  of  assault  are  mere 
aggravation.  They  referred  to  the  Earl 
of  Tkanet's  case  (1),  The  King  v.  Hunt 
(II),  and  Taylor  on  Evidence,  4  Ed. 
245,  247. 

The  respondent  did  not  appear. 

Lord  Cubns  delivered  the  judgment  of 
their  Lordships. — In  this  case,  their  Lord- 
ships are  of  opinion  that  the  appeal 
ought  to  be  allowed,  that  the  judgment 
which  has  been  entered  in  the  Colony  for 
the  defendant  should  be  reversed,  and 
that  the  demurrer  of  the  defendant  should 
be  overruled,  and  their  Lordships  will 
humbly  report  to  Her  Majesty  to  this 
effect.  Beyond  that  their  Lordships  do 
not  proceed.  They  leave  it  to  the  Attor- 
ney-Oeneral  to  take  such  steps  as  he  may 
think  fit,  if  he  should  desire  to  take 
further  steps  with  reference  to  the  judg- 
ment in  the  Colony. 

Their  Lordships  read  the  information 
in  this  case  as    an   information  which 

(II)  2  Canipb.  683. 
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states  in  fit  and  s^t  terms  that  an  assault 
was  committed  by  the  defendant  upon 
the  person  named  in  the  information,  viz., 
Benjamin  Lee ;  they  read  it  aa  alleging 
that  "  the  defendant,  in  and  npon  the 
said  Benjamin  Lee,  did  make  an  assault, 
and  him,  the  said  Benjamin  Lee,  did  then 
beat,  wonnd  and  ill-treat ; "  woids  ^rhich, 
in  all  respects,  are  apt  words  for  the  pur- 
pose  of  describing  a  common  assault. 
They  find,  then,  that  added  to  those 
words  there  are  some  further  words,  viz., 
"in  contempt  of  the  said  Assembly,  in 
violation  of  its  dignity,  and  to  the  great 
obstruction  of  its  business. ' '  Their  Lord- 
ships cannot  read  these  words  as  an  alle- 
gation of  a  further  or  of  a  separate  offence, 
but  simply  as  the  statement  of  a  conse- 
quence resulting  fit>m  that  common 
assault  which  is  described  in  the  earlier 
words.  Whether  that  consequence  did 
or  did  not  result  from  the  common  as- 
sault, whether  that  consequence  ought  or 
ought  not  to  be  considered  as  an  aggra- 
vation of  the  common  assault  is,  to  the 
minds  of,  their  Lordships,  immaterial. 
The  words  do  not  alter  the  character,  or 
iiie  all^ations  with  regard  to  the  charac- 
ter, of  the  offence  which  is  charged. 
They  may  be  surplusage ;  but  if  surplus- 
age, they  do  not  in  any  way  injure  or 
t^e  away  from  the  effect  of  the  earlier 
averments.  Their  Lordships  are  per- 
fectly satisfied  with  the  reasons  upon  this 
head  which  Jiave  been  given  by  the  Chief 
Justice  in  the  Colony.  They  desire  to 
express  their  concurrence  with  those 
reasons  ;  and  it  is  upon  those  grounds 
their  Lordships  have  arrived  at  we  con- 
clusion which  has  been  already  intimated. 


Attorneys  —  OliverBons,  Denby  &  Feachey,  for 
appellant. 


2gj,Q       1  RiTNKS  WAITE  SMITH,  aj^elituU, 
Julv  if**   '*^^    OEOBGIANA    O'OBADI 

^    ■   J      AND  0THBE8,  respondetds.* 

Jamaica — Beal  Estaie — Pergonal  Estate 
— Executor — Glaim  for  an  Account  — 
Laches. 

A  testator  beqveathed  aU  his  real  and 
personal  estate  in  Jamaica,  after  paymeni 
of  debts  and  legacies,  to  the  respondents, 
his  grandchildren,  to  be  apportioned  when 
they  should  attain  the  age  of  twenty-one 
years,  and  appointed  D.  B.  executor  of  his 
■will  and  guardian  in  respect  of  the  real 
estate.  The  testator  died  in  1832,  and 
D.  R.  entered  into  possession  of  the  real  and 
personal  estate.  D.  B.  died  in  1850,  atid 
appointed  the  appellant  his  executor.  The 
respondents  attained  the  age  of  twenty- 
one  years  in  1865,  and  in  that  year  the 
appellant  filed  a  petition  praying  thai  an 
account  might  be  taken  of  the  real  and  per- 
sonal estate  of  the  testator: — Held,  that 
the  appellant  was  entitled,  notwithstanding 
the  delay,  as  a  matter  of  right  to  have  an 
account  taken  of  the  personal  estate  of  the 
testator,  and  inasmuch  as  D.  B.  had  been 
appointed  guardian  in  respect  of  the  real 
estate,  and  had  entered  into  possessioDi  of 
the  same,  accounts  should  also  be  taken  of 
the  rents  and  profits  of  the  real  estate  of 
the  testaior. 

This  was  an  appeal  fi«m  a  decree  of 
the  Vice  Chancellor  of  Jamaica,  dated  the 
2nd  of  May,  1868,  whereby  a  suit,  insti- 
tuted by  the  appellant,  as  executor  of 
Duncan  Bobertson,  the  surviving  executor 
and  trustee  of  the  will  of  John  Chambers, 
for  the  administration  of  the  real  and  per- 
sonal estate  of  the  latter,  was  dismissed. 

The  circumstances  under  which  the 
appeal  arose  were  as  follows : — 

The  said  John  Chambers,  at  the  time  of 
making  his  will  and  of  his  death,  was 
seised  in  fee  simple  of  certain  real  es- 
tate in  Jamaica.  By  his  wiU,  dated  the 
30th  of  September,  1831,  he  bequeathed 
certain  legacies,  and  devised  and  be- 
queathed all  the  residue  of  his  estate,  sub- 
ject to  the  payment  of  the  said  legacies, 
to  his  grandchildren,  the  respondents,  in 
fee,  as  tenants  in  common,  to  be  appor- 

•  Present,  liord  Cairns,  Sir  J.  W.  Colrile,  and 
Sir  R.  Fbillimore. 
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tioned  to  ihem  when  and  as  thej  should, 
respectively,  attain  the  age  of  twenty-one 
years.  The  said  John  Chambers  ap- 
pointed, amongst  other  persons,  one  £hm- 
can  Robertson,  executor  of  his  said  will. 

The  testator,  Chambers,  died  on  the 
1st  of  December,  1832,  leaving  the  re- 
spondents surviving,  and  the  said  Duncan 
Robertson  proved  the  said  wiU. 

Upon  the  decease  of  the  testator  the 
said  Duncan  Robertson  entered  upon  and 
took  possession  of  the  real  and  personal 
estate  of  the  said  testator  in  Jamaica,  and 
applied  the  rents  and  profits  and  produce 
of  the  real  estate,  and  such  of  tiie  per- 
sonal estate  as  came  to  his  hands,  so  &r 
as  the  same  extended,  in  payment  of  the 
testator's  debts  and  legacies. 

The  said  Duncan  Robertson  died  on  the 
9th  of  May,  1850,  and  appointed  the 
appellant  executor. 

On  the  8th  of  May,  1865,  the  appellant, 
as  his  executor,  filed  a  petition  in  Jamaica 
against  the  respondents,  stating  the  &cts 
of  the  case,  and  alleging  that  there  was  a 
debt  due  by  the  estate  of  Chambers  to 
the  estate  of  Robertson  amounting  to  the 
sum  of  1,648{.  11«.  lOd.  or  thereabouts, 
exclusive  of  interest ;  and  praying  for  an 
administration  decree  of  the  real  and  per- 
sonal estate  of  John  Chjunbers,  and  for 
a  sale  of  the  real  estate,  and  for  payment 
of  debts  and  costs. 

On  the  Ist  of  November,  1867,  the 
respondents  filed  their  affidavit  in  answer 
to  the  said  petition,  admitting  that  the 
real  and  personal  estate  of  the  testator, 
Chambers,  had  been  administered  by 
Robertson,  but  stating  that  in  various 
respects  the  estate  had  not  been  correctly 
administered  nor  accounted  for ;  that,  if 
the  accounts  were  properly  taken,  a  large 
amount  would  be  due  by  Robertson's 
estate  to  the  respondents,  and  setting  up, 
as  a  defence  to  the  appellant's  claim,  that 
the  cause  of  action  did  not  accrue  within 
six  years  before  the  filing  of  the  petition. 

On  the  2nd  of  May,  1868,  the  petition 
was  heard  before  the  Vice  Chancellor  of 
Jamaica,  and  by  a  decree  made  therein  on 
the  2nd  of  May,  1868,  the  cause  petition 
was  dismissed. 

From  this  decree  the  present  appeal 
was  brought. 

Sir  Boundeli  Palmer,  Mr.  Maekeson  and 


Mr.  Cooper,  for  the  appellant. — ^Duncan 
Robertson  was  the  executor  and  trustee 
under  the  will  of  the  testator,  Chambers, 
and  there  are  open  and  unsettled  accounts 
between  their  respective  estates.  The 
Statute  of  Limitations  does  not  apply. 
Every  executor,  or  trustee,  or  representa- 
tive of  an  executor  or  trustee  has  a  right 
to  have  the  trust  accounts  taken  under 
the  decree  of  the  Court  so  long  as  the 
estate  remains,  as  in  this  case,  unwound 
up  and  not  {uUy  administovd.  The 
parties  beneficially  entitled  under  the  will 
of  the  testator,  Chambers,  are  entitled  to 
call  upon  the  appellant,  ad  the  executor  of 
their  testator's  executor  and  trustee,  for 
an  accoimt,  and  therefore  the  appellant, 
as  such  executor,  is  entitled  to  discharge 
his  testator's  estate  under  the  decree  of 
the  Court.  The  appellant  had  a  right  to 
file  a  bill  for  an  account  both  in  respect 
of  the  real  and  personal  estate  of  the 
testator,  and  he  is  entitled  to  have  such 
accotmts,  unless  there  have  heea  laches. 
It  is  not  contended  that  there  have  been 
laches.  There  is  an  outstanding  estate, 
and  a  balance  is  still  due.  The  estate  is 
unsettled.  All  the  appellant  asks  for  is 
the  common  administration  decree.  The 
case  on  both  sides  is  that  the  real  estate 
is  in  question.  Robertson  was  appointed 
by  the  will  guardian  in  respect  of  real 
estate.  All  the  proceedings  in  the  Court 
below  have  been  on  the  assumption  th^ 
Robertson  was  in  l^al  possession. 

[LoED  Cairns. — Do  you  contend  that 
the  appellant  has  a  charge  on  the  real 
estate?] 

We  wish  to  keep  that  question  open, 
and  to  have  an  enquiry  whether  the  real 
estate  is  chargeable.  By  the  law  of  tiie 
colony  the  executor  can  charge  the  real 
estate  for  management.  The  judgment  of 
the  Court  below  proceeds  upon  this  as- 
sumption. 

Mr.  Shapter  and  Mr.  Tripp,  tat  the  re- 
spondents.— No  case  is  shewn  by  the 
petition  which  entitles  the  appellant  to 
the  relief  sought  against  the  respondents, 
or  to  any  relief  which  mav  afiiect  them 
personally  or  charge  the  real  estate  vested 
in  them  and  the  other  devisees.  The 
evidence  shews  that  not  only  aU  the  debts 
of'  Chambers,  but  all  his  legacies  were 
paid  out  of  his  assets.     The  claim,  if  any, 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


65 


(^  Dnnoan  Boberteon,  or  of  the  appellant, 
as  representing  him,  is  for  advances  or 
expenditure  in  relation  to  his  possession 
of  the  real  estate  of  Chambers.  Duncan 
Boberieou  was  not  justified  in  incurring 
any  liability  in  respect  thereof  so  as  to 
affect  or  charge  the  respondents  or  their 
interests  in  the  real  estate.  The  accounts 
of  Duncan  Robertson  were  all  closed, 
and  he  never  set  up  ai^  claim  in  respect 
thereof  in  his  lifetime.  If  Duncan  Robert- 
son ever  had  any  claim,  the  remedy  in 
respect  thereof  was  barred  by  the  Statutes 
of  Limitations  by  the  length  of  time 
which  has  elapsed.  This  suit  was  not  an 
ordinary  admmistration  suit.  The  object 
of  ilie  cause  petition  was  to  have  an  ac- 
connt  of  the  real  estate,  and  to  create 
a  charge  on  the  real  estate  in  respect  of  a 
debt  due  to  Robertson.  The  petition  in 
the  Court  below  alleges  the  payment  of 
debts  and  legacies  out  of  assets.  There 
was  no  chai^  on  the  real  estate  by 
Chambers.  Dnncan  Robertson  was  not 
gnardiazi  of  the  real  estate.  A  grand&ther 
cannot  appoint  a  guardian.  Robertson 
was  only  a  bailiff,  having  the  management 
of  the  real  estate.  There  was  only  an 
equity  in  the  corAer  of  the  bUL  That 
cannot  prevail.  The  equity  is  merely 
incidental  to  the  prayer  of  this  petition. 
If  a  decree  be  made  for  accounts,  what  ac- 
counts are  to  be  rendered  ?  They  referred 
to  Bleight  v.  Lavson  (1) ;  Gvrling  y. 
Avitin  (2)  ;  3  &  4  Will.  4.  c.  27 ;  6  Vict. 
a  56. 

Lord  Caibns  delivered  the  judgment  of 
their  Lordships : — 

Their  Lordships  entirely  concur  with 
the  learned  Judg^  of  the  Court  below,  that 
this  is  a  suit  brought  after  very  great,  and 
perhaps  censurable  delay,  that  if  it  were  a 
question  of  indulgence  it  is  entitled  to  no 
indulgence,  and  that  the  rights  of  the 
plaintiff,  and  the  reUef  which  is  to  be  given 
to  him,  ought  to  be  carefully  scrutinized, 
BO  that  that  which  he  is  entitled  to,  and 
only  that,  should,  under  the  circumstances 
of  the  case,  be  granted.  But  having  said 
this,  their  Lordships  are  not  prepared  to 
assent  to  the  view  taken  by  the  learned 

(1)  3  Kayft  J.  292 ;  «.  e.  26  law  J.  Bep.  (n.8.) 
Chaiic.&53. 

(2)  2  Br.  &  S.  129. 

K»w  SraiBS,  39.— Paiv.  Cocit. 


Judge  in  the  Conrt  below,  that  an  execu- 
tor, coming  even  after  the  delay  which  has 
taken  place  in  the  present  case,  and  asking 
to  have  those  accounts  taken  ui  which  he 
has  been  the  receiving  party,  is  to  be  de- 
prived of  bis  right  to  have  those  accounts 
taken,  and  of  having  it  ascertained,  once 
for  all,  what  his  habiUty  as  an  accounting 
party  is,  merely  fi«m  the  lapse  of  time  that 
has  taken  place. 

So  far,  therefore,  as  the  personal  estate 
is  concerned,  and  as  the  position  of  the 
appellant,  as  executor,  or  executor  of  an 
executor,  is  concerned,  their  Lordships 
think  that,  notwithstanding  the  delay,  the 
appellant  is  entitled,  as  a  matter  of  right, 
to  have  the  account  of  the  personal  estate 
of  the  testator  taken,  and  to  have  it  ascer- 
tained whether  upon  those  accounts  he  is 
a  debtor  or  a  creditor  of  the  estate.  Their 
Lordships  think  that  to  be  the  right  of 
the  executor  upon  the  statements  made  in 
his  own  complaint,  and  not  denied ;  but 
they  think  that  right  is  strongly  fortified 
in  the  present  case  by  the  fact  that  the 
residuary  legatees,  the  persons  with  whom 
he  is  to  be  in  account,  themselves  admit 
and  assert  that  his  accounts  have  never 
been  settled ;  tmd  Airther,  that  if  they  were 
properly  taken,  a  sum  would  be  found  due 
&om  him  to  iliem.  So  much  as  regards 
the  personal  estate. 

As  regards  the  real  estate,  their  Lord- 
ships are  of  opinion,  that  it  being  asserted 
and  sworn  to  on  the  part  of  the  appellant 
that  Robertson,  who  was  the  executor 
under  the  will,  and  who  appears  to  have 
been  mentioned  as  a  guardian  of  the  in- 
&nt8  in  respect  to  the  devised  property, 
although  a  legal  g^uardian,  he  could  not  be 
"taiade  by  will ;  and  it  being  stated  that  he 
had  entered  into  possession  of  the  real 
estate,  and  received  the  rent«  and  profits 
of  it,  and  this  not  being  controverted  by 
the  defendants,  but  on  ttie  contrary,  being 
insisted  upon  by  them,  and  it  being  stated 
by  them  that  he  is  accountable  in  respect 
to  those  receipts,  their  Lordships  are  of 
opinion  that  the  accounts  should  extend 
to  the  receipts  of  rents  and  profits  in  re- 
spect of  the  real  estate,  and  to  the  dealings 
of  Robertson  in  respect  to  the  real  estate, 
for  the  purpose  of  ascertaining  whether 
upon  that  account  also  any  sum  is  due 
tram,  or  to  Robertson  or  the  appellant. 
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Their  LordshipB  observe  that  the  peti- 
tion seeks  to  raise  the  qaestiun  whether 
Robertson  or  the  appellant  is  not  entitled 
to  a  charge  npon  the  real  estate  in  respect 
of  any  sum  that  may  upon  one  or  both  of 
these  accounts  be  found  due  to  him.  Their 
Lordships  do  not  consider  that  thej  are  in 
a  position  to  decide  that  question.  The 
will  may  have  been  referred  to  in  the  pro- 
ceedings in  the  Court  below  ;  it  has  not 
been  formally  placed  before  their  Lord- 
ships. But  in  addition  to  that,  their 
Lordships  consider  that  that  is  a  ques- 
tion which  may  be  affected  by  the  law 
of  the  island ;  and  they  do  not  find  that 
this  point  has  been  taken  notice  of  speci- 
fically by  the  learned  Judge  from  whose 
decision  the  appeal  proceeds. 

Their  Lordsmps  will,  therefore,  humbly 
recommend  to  Her  Majesty  that  in  place 
of  the  Order  dismissing  the  suit  in  the 
Court  below,  there  ought  to  be  an  account 
of  the  personal  estate  of  the  testator  re- 
ceived by  Robertson  or  the  appellant,  and 
of  their  application  thereof^  and  whether 
any  and  what  sum  is  due  to  or  from  the 
appellant  as  executor  of  Robertson  in  re- 
spect thereof,  and  also  an  account  of  the 
rents  and  profits  of  the  real  estate  of  the 
testator  received  by  Robertson  or  the  ap- 
pellant, and  of  their  application  thereof; 
and  of  the  dealings  of  Robertson  in  respect 
of  the  real  estate,  and  whether  any  and 
what  sum  is  due  to  or  fix>m  the  appellant 
as  executor  of  Robertson  in  respect  there- 
of. Their  Lordships  think  that  there 
should  be  an  enquiry  whether  any  debts  or 
legacies  are  unpaid,  in  place  of  the  ordi- 
nary general  account  of  debts  and  legacies, 
and  whether  any  personal  estate  is  out- 
standing. They  propose,  then,  to  reserve 
further  consideration  and  costs  in  the 
Court  below,  and  in  particular  the  ques- 
tion whether  the  appellant,  as  executor  of 
Robertson,  is  entitled  to  any  lien  on  the 
real  estate  in  respect  of  any  sum  which 
may  be  found  due  in  respect  of  the  deal- 
ings with  the  real  estate.  And  their  Lord- 
ships will  order  tiiat  the  costs  of  the  appel- 
lant and  of  the  respondents  in  this  appeal 
should  be  made  costs  in  the  cause  in  the 
Court  below.  Perhaps  it  is  better  to  men- 
tion— it  will  indeed  be  observed  firom  what 
I  have  said — ^that  their  Lordships  desire 
the  account  to  be  taken  in  the  form  which 


I  have  stated,  and  they  do  not  propose  that 
the  recorded  accounts  should  be  taken  as 
settled  accounts  in  any  way  between  the 
parties. 


Attorneys — O.  8.  Airey,  for  appellant ;  Valpy  & 
dukplin,  for  respoiKlenta. 


IftfiQ       fJOHS  MARTriJ,  oppellani,  v.  thi 

^*''      *   [_     KOKOCHIE,  respondent. 

Judicial  Committee — Monition — Disobe- 
dience to — Holy  Communion — Eleoaiion  of 
Ct»p  and  Paten — Kneeling  or  Prostration. 

On  appeal  from  the  ArcJies  Court  in  a 
proceeding  under  the  Church  Discipline  Ad, 
the  respondent,  a  clerk  in  orders,  was  mo- 
nished  to  abstain  from  the  elevation  of  the 
cup  and  paten,  during  the  administraHon  of 
the  Holy  Communion,  and  from  kneding  or 
prostrating  himself  before  the  consecrated 
elements  during  the  prayer  of  consecration. 

On  a  njotion  to  enforce  obedience  to  such 
monition,  it  appeared  that  the  sentence  of 
the  Arches  Court,  which  was  affirmed  by  the 
Judicial  Committee,  monished  the  respondent 
not  to  elevate  the  elements  "  above  the  head 
of  the  respondent,"  and  that  the  respondent 
had  literally  obeyed  thai  monition.  But  their 
Lordships  intinuUed,  tiuU  any  elevation  at 
distinguished  from  the  mere  act  of  renuwing 
the  elements  from  the  table,  and  taking  them 
into  the  hands  of  tJie  minister,  is  not  sanc- 
tioned by  law. 

It  further  appeared,  that  the  respondent 
bowed  one  knee  at  certain  parts  of  the  prayer 
of  consecration,  to  an  extent  that  it,  oeca- 
siotiaUy,  touched  the  ground : — ^Held,  that 
such  a  bowing  of  the  knee  was  a  breach  of 
the  monition,  and  that  it  is  not  necessary 
that  a  person  should  touch  the  ground,  m 
order  to  perform,  an  act  of  reverence. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (n.s.)  Eocles.  p.  11.] 
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rcHABLKS   BAKBON  Am>  ANOTHXB, 

1870.  J  appellants;  OEOBaE  chaxlbs 
June  20.    |      stewabt,  respondent. 

(_  "THE    PINAUA." 

Admiralty — Bottomry —  Owner — Notice 
— Insdueney — Adjudication — Assignee, 

In  no  ease  eon  notice  of  the  intention  to 
raise  money  by  bottomry  be  dispensed  untk. 
UntU  an  onmer  has  been  jndiciaUy  declared 
insolvent,  he  is  entitled  to  notice.  If  an 
owner  has  been  judicially  declared  insoheni, 
the  assignees  are  entitled  to  notice. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (if.s.)  Adm.  p.  37.] 


THE    GENGBAL    STEAM    NATIOATION 
1869  COMPANT,  appeUcults,  v.  THOMAS 

YY,^    '(.  •         HEDLET    AND    OTHEBS,    respoit' 

"^-  **•         dents. 

"THE    VELOCnr." 

Admiralty  —  Collision  —  Sailing  Rules, 
No.  14 — Construction — Ships  crossirkg. 

Ride  14  of  the  sailing  and  steering  rules 
provides  that  "  If  two  ships  under  steam  are 
crossing,  so  as  to  involve  risk  of  collision,  the 
ship  which  has  the  other  on  her  own  star- 
board side,  shall  keep  out  of  the  way  of  the 
other."  The  appeUants'  ship,  in  proceeds 
ing  down  a  river,  and  intending  to  keep  her 
course ;  in  order  to  round  a  bend  in  the 
river,  had  her  head  slightly  inclined  so  as  to 
exhibit  her  masthead  and  portlight  only  to 
the  respondents'  ship,  whim  was  proceeding 
up  the  river : — Held  (reversing  the  judg- 
ment  of  the  Admiralty  Court),  that  the  vessels 
were  not  crossing  within  the  meaning  of  the 
above  rule.  That  the  fact  that  the  poriUght 
only  of  the  appellants'  ship  was  seen  by  the 
retpon&Bnts  was  not  conclusive  evidence  that 
the  vessels  were  crossing ;  that  the  relative 
position  of  the  vessels  was  not  only  to  be 
regarded  but  also  the  place  in  which  the 
vessels  were  situated. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Bep.  (u.s.)  Adm.  p.  20.] 


1870 
Jane  27, 28, 


•{ 


THE  QUEEN,  appeUcmt ; 
JAMES  CABLiN,  respondent. 

"THE   SAtVADOB." 


AdmiraHy — Foreign  Enlistment  Act  (59 
Oeo.  3.  c.  69.  s.  7) — Construction. 

The  Foreign  Enlistment  Act  (59  Oeo.  3. 
c.  69.  s.  7)  provides  that  if  any  person  shall, 
ioithout  the  leave,  equip,  furnish,  or  fit  out 
"  any  ship  or  vessel  unth  intent  or  in  order 
thai  such  ship  or  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince,  or  of  any 
person  or  persons  exercising  or  assuming  to 
exercise  any  powers  of  government  in  or 
over  any  foreign  state,  as  a  transport,  S^c, 
every  such  person  shall  be  guilty  of  a  mis- 
demeanour, and  every  such  ship  shall  be 
forfeited."  The  respondent's  ship  teas  fitted 
out  as  a  transport  for  the  service  of  certain 
persons  in  thi  island  of  Cuba,  who  had 
revolted  from  Spain,  and  had  assumed  to 
exercise  government,  and  were  conducting 
hostilities  against  Spain.  It  did  not  appear 
who  the  persons  were,  or  over  what  part  of 
Cuba  they  assumed  to  exercise  government : 
— Held,  that  inasmuch  as  the  persons  in 
whose  service  the  ship  was  employed  assumed 
to  exercise  the  government,  there  was  a 
breach  of  the  provisions  of  the  Act,  and  the 
respondent's  ship  was  liable  to  forfeiture. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (n.s.)  Adm.  p.  33.] 


1870         r  '^^^''^^  JAMES    El.f>BIN8T0NE, 
July  4,    }  appellant, 

,V  I  THE  BEV.  JOHN  PUBCBAS,  OLBBK, 

|_  respondent. 

Ecclesiastical  Law —  Practice — Church 
Discipline  Act  (3^4  Vict.  c.  86)— Fro- 
meter.  Death  of. 

In  a  proceeding  under  the  Church  Die- 
cipline  Act  ai  the  suit  of  a  promoter,  judg- 
ment was  given  in  the  Arches  Court,  and 
the  promoter  appealed  to  Her  Majesty  in 
Council.  After  the  appeal  was  filed  cmd 
before  hearing,  the  promoter  died.  On 
motiun  to  substitute  a  parishioner  in  the 
place  nf  the  original  promoter : — Held,  that 
it  is  tlie  duly  if  the  Court  before  which  pro- 
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ceedingg  are  pending,  when  a  promoter  dies, 
to  allow  a  proper  promoter  to  he  substituted 
in  the  place  of  the  original  promoter. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (n.s.)  Ecdes.  p.  124.] 


1870. 
[ar.  26. 

THOMAS  BTABD  8HEPPAED,  opr 

peUant ;  the  bet.  william 
r     JAMES  EARLY  BENNETT,  re- 
spondent. 

Church  Discipline  Act  (3^4  Vid.  e. 
86) — Gonnmission — Letters  of  Request — 
Citation — Articles — Suffideney  of. 

In  a  proceeding  under  the  Church  Dis- 
cipline Act  against  a  clerk  in  orders  for 
maintaining  doctrine  alleged  to  he  heretical, 
the  commission  was  to  inquire  as  to  certain 
works  of  the  accused  of  which  the  titles  and 
certain  passages  were  given.  The  letters  of 
request  and  the  citation  referred  to  the  same 
works  and  passages.  No  charge  wax  pre- 
ferred hefore  the  Commissioners,  or  alleged 
in  the  letters  of  request  or  citation,  in  respect 
of  the  29th  Article  of  Religion  ;  hut  the 
articles  contained  additional  passages  from, 
the  said  works,  and  a  charge  {amongst 
others)  of  impugning  the  29th  Article  of 
Religion: — ^Held,  thai  the  Commission  it 


a  mere  prdvminary  step  for  the  purpose 
of  advising  the  bishop  whether  there  is  a 
prima,  facie  case  ;  that  the  letters  of  request 
are  for  the  pwrpose  of  founding  jurisdiction 
in  the  higher  Court ;  that  the  citation  need 
only  state  genericaUy  the  offence  charged  so 
that  the  accused  may  know  the  nature  of 
the  offence  he  is  called  upon  to  answer;  and 
that  the  citation  was  suffieieni  to  enable  the 
promoter  to  iniroduee  into  the  articles  the 
additional  passages  and  charge  of  impugn- 
ing the  29th  Article  of  Religion. 

In  support  of  a  charge  of  heresy,  articles 
filed  in  the  Arches  Court  set  out  passages 
from  the  works  of  the  accused,  in  which  he 
dressed  approval  of  the  works  of  certain 
other  writers  alleged  to  contain  heretical  doc- 
trine:— Held,  thixtthe  articles  must  set  forth 
passages  from  the  works  of  the  accused  in 
which  he  has  maintained  heretical  doctrine ; 
that  it  is  not  sufficient  to  set  out  passages 
of  works  of  which  the  accused  has  caressed 
a  general  approval,  and  which  contain  pas- 
sages he  has  not  by  his  own  publication 
accepted  in  their  totality. 

[For  the  report  of  the  above  case,  see 
39  Law  J.  Rep.  (n.s.)  Ecclee.  p.  59.] 
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ABMiaxLXt — Notice  of  intention  to  raise  tnonpy 

by  bottomiy.     Barron  v.  Stewart — Tie  Panama, 

67 ;  Adm.  37 
— —  Coiutractian  of  uiiling  orders  whnn  ships 

erofriog.       General  Steam  Kaeigatum  Co.  r. 

Bedley—ne  Vebcity,  67 ;  Adm.  20 

Foreign  EnlistmPDt  Acts.   Forfeiture  of  ship. 

B^na  r.  Carlin—The  Salvador,  67 ;  Adm.  33 

ArraAi, — fraetice :  facts  Itnown  and  brought  htfore 
court  bdote] — The  Judicial  Committee  will  not 
entertain  an  appeal  upon  facts  vhich  were  known 
to  the  appellant  at  the  time  of  hearing  in  the 
Conit  below,  but  which  were  not  btonght  to  the 
DoUee  of  the  Court  below. 

Upon  a  petition  for  leare  to  appeal,  it  is  the  duty 
of  the  petitioier  to  state  in  the  fullest  and 
fnnlcMt  manner  all  the  possible  circumstances 
of  the  ease. 

The  anwUant  earned  on  bosiness  in  partnership 
with  8.  &  M.  in  London  and  also  in  Hong  Kong. 
The  firm  being  in  difScnlties,  the  appelluit,  who 
waa  in  London,  gaxe  a  power  of  attorney  to  S. 
at  Hong  Kong  to  act  for  him  in  all  matters  on 
bdialf  of  the  firm,  and  to  take  any  proceedings 
in  banlunptcT  on  his  behalf,  and  on  the  23rd  of 
May,  1867,  Uie  firm  was  adjudicated  bankrupt 
in  the  Supreme  Court  at  Hong  Kong,  and  the 
appellant  was  represented  by  counsel  in  tlie 
Snpreme  Court.  In  April,  1867,  the  appellant 
filed  a  petition  in  bankruptcy  in  England,  and 
was  ac^udicated  a  bankrupt  in  England.  This 
fact  was  known  to  the  appellant's  counsel,  but 
was  not  brought  to  the  notice  of  the  Snpreme 
Conrt : — Hela,ihat  inasmuch  as  the  bankruptcy 
of  the  appellant  in  England  was  known  and  was 
not  brought  to  the  notice  of  the  Court  in  Hong 
Kong,  their  Lordships  would  not  entertain  the 
fact  of  the  bankruptcy  in  England  on  appeal. 
LtfoU  T.  Jardine,  43 


To  Court  of  Qneen's  Bench.    See  Lower 

Canada. 

Canada.    See  Seed,  Lower  Canada. 
Cbbtiosabi.    See  Lower  Canada. 

CoLONiAX  Law — Cape  of  Good  Hope :  ordinancfs 
of  Court  qf  Policy :  effect  of  Soman-Ouick  lam] 
— By  the  Roman-Dutch  law,  ordinances  of  the 
GoTemor  and  the  Court  of  Policy  at  the  Cape 
of  Good  Hope  form  part  of  the  lex  scripta  of 
the  colony.     Van  Breda  r.  Silberbauer,  8 

A  landowner  in  the  colony  petitioned  the  Ooremor 
and  Court  of  Policy  to  be  relieved  from  certain 
ordinances  made  in  respect  to  the  right  to  the 
flow  of  certain  water  from  his  land  into  and 
upon  the  land  of  certain  adjoining  landowners, 
but  "  offered  "  to  permit  the  flow  of  the  water, 
subject  to  certain  restrictions.  By  an  ordinance 
of  the  Ooremor  and  Court  of  Policy,  it  was 
resolved  to  release  the  landowner  fh>m  the 
former  ordinances,  and  to  accept  the  "  offer " 
contained  in  his  petition : — Held  that,  inasmuch 
as  the  legislature  could  only  modify  an  existing 
law  by  passing  a  new  law,  such  ordinance, 
though  informal,  had  the  force  of  law.  Ibid, 

— —  Cape  qf  Good  Hope:  euitomt  ordinance: 
cenetriction  of  at  to  entry:  penalties  of  gmde] 
— Ordinance  No.  6  of  the  Cape  of  Good  Hope, 
by  section  24,  provides  that  no  goods  shall  be 
laden  or  unladen  from  any  ship  in  the  colony 
until  due  entiy  shall  have  been  made  of  such 
goods  and  warrants  granted  for  the  unlading  of 
the  same.  Section  25  provides  that  the  person 
entering  any  goods  shall  deliver  to  the  collector 
a  bill  of  entry  thereof,  containing,  amongst 
other  things,  the  particulars  of  the  quality  and 
quantity  of  the  goods,  and  the  packages  contnin- 
iog  the  same.    Section  60  provides  that  every 
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penoD  who  shall  aasist  or  be  otbprwise  concerned 
in  the  unshipping,  landing,  or  removal  or  har- 
bouring goods  liable  to  forfeiture,  or  into  whose 
hands  the  same  shall  knowingly  come,  shall  for- 
feit treble  the  value  thereof,  P.  and  M.  carried 
on  business  in  partnership  at  Cape  Town.  F. 
consigned  25  cases  of  glassware  and  3  cases, 
each  containing  a  carriage,  and  filled  up  with 
corks,  to  H.  at  Cape  Town.  On  the  arrival  of 
the  goods,  M.  made  ont  one  entry  for  3  cases 
containing  carriages  and  25  cases  of  glassware. 
There  was  no  entry  in  respect  of  the  corks  : — 
Hdd,  first,  that  it  is  the  duty  of  the  person 
who  applies  to  enter  goods,  for  the  purpose  of 
having  them  unladen,  to  state  the  packages  the 
unlading  of  which  he  aslu  for,  and  to  identify 
those  packages,  and  to  state  the  particulars  of 
the  quality  and  quantity  of  the  goods  contained 
in  the  packages,  and  that  the  3  cases  contain- 
ing  the  corks  were  forfeited.  Secondly,  that, 
inasmuch  as  there  may  be  several  entries  on 
one  bill  of  entry,  the  cases  containing  glassware 
were  not  forfeited.  Thirdly,  that  under  the  cir- 
cumstances, M.  was  liable  to  the  penalties  im- 
posed by  section  50.     Graham  v.  Poeock,  38 

CBn£iNi.L  Information — assault:  contempt  of 
House  of  AetemUy :  demurrer] — An  information 
by  the  Attorney-General  of  New  South  Wales 
charged  "That  on  the  26tb  of  February,  1868, 
at  Sydney,  in  the  said  colony,  while  the  Legis- 
lative Assembly  of  the  said  colony  was  sitting, 
a  member  of  the  said  Assembly,  whose  conduct 
had  been,  and  was  then,  under  its  consideration, 
after  having  been  heard  in  bis  place  in  the  said 
Assembly  in  reference  to  such  conduct,  was,  in 
accordance  with  the  practice  of  the  said  As- 
sembly, requested  by  the  Speaker  thereof  to 
withdraw  therefrom,  and  that  the  said  member, 
in  obedience  to  the  said  request,  thereupon  with- 
drew from  the  said  Assembly,  and  that  imme- 
diately on  his  so  withdrawing,  the  respondent 
being  a  member  of  the  said  Assembly,  in  and 
upon  the  said  member  did  make  an  assault,  and 
him  (the  member)  did  then  beat,  wound,  and  ill- 
treat,  in  contempt  of  the  said  Assembly,  in 
violation  of  its  dignity,  and  to  the  great  ob- 
struction of  its  business : " — He/d,  on  demurrer, 
that  the  information  charged  in  proper  terms  a 
common  assault.  That  the  words,  "  in  contempt 
of,  etc.,"  did  not  constitute-a  separate  charge,  or 
derogate  from  the  cliaige  of  assault.  Segina  v. 
Macpherson,  59 

Dked — evidence  qf  execution  by  certificate  of  notary\ 
— In  a  petitory  action  in  Lower  Canada,  plain- 
tifiF  produced  a  deed  of  sale  executed  before  a 
notary  public  in  Upper  Canada,  and  a  certificate 
by  such  notaiy  of  the  due  execution  of  the 
deed.  No  further  evidence  of  execution  was 
produced : — Beld,  that  the  certificate  of  a  no- 
tary public  of  the  due  execution  of  a  deed  in  a 
colony  regulated  by  English  law  does  not  dis- 
pense with  proper  evidence  of  execution,  though 
tlie  certificate  is  put  in  evidence  in  a  colony  re- 
gulated by  French  law,  where  such  certificate  is 
sufficient  evidence.    Ifye  v.  James  MacdonaU,  34 


EocussiAsncxi,  Law — ^Disobedience  to  monition. 
Elevation  of  cup  and  paten.  Kneeling  or  pros- 
tration.   Martin  y.  Mackonochie,  66 ;  Eccles.  1 1 

Death  of  promoter  of  suit.    ElphiniUme  r. 

Purchas,  67 ;  Bodes.  124 

Sufficiency  of  citation  and  articles  on  letters 

of  request.    Sheppard  v.  Bennett,  68  ;  Eccles.  59 

KxECUTOK — daimfor  an  account  <(f  real  estate  and 
personal  estate:  laches] — Testator  bequeathed  all 
his  real  and  personal  estate  in  Jamaica,  after 
payment  of  debte  and  legacies,  to  the  respon- 
dents, his  grandchildren,  to  be  apportioned  when 
they  should  attain  the  age  of  twpnty-one  years, 
and  appointed  D.  R.  executor  of  his  will  and 
guardian  in  respect  of  the  real  estate.  Testator 
died  in  1832,  and  D.  R.  entered  into  possession 
of  the  real  and  personal  estate.  D.  R.  died  in 
1830,  and  appointed  the  appellant  his  exectitor. 
The  respondents  attainefl  the  age  of  twenty-one 
years  in  1865,  and  in  that  ycer  the  appellant 
filed  a  petition  praying  that  an  acconnt  might 
be  taken  of  the  real  and  personal  estate  of  the 
testator: — Hel4,  that  the  appellant  was  entitled, 
notwithstanding  the  delay,  as  a  matter  of  right 
to  have  an  account  teken  of  the  personal  estate 
of  the  testator,  and  inasmuch  as  D.  R.  had  been 
appointed  guardian  in  respect  of  the  real  estate^ 
and  had  entered  into  possession  of  the  same, 
acconnto  should  also  be  taken  of  the  rents  and 
profite  of  the  real  estate  of  the  testator.  Smiih  v. 
(/Grady,  63 

— —  Rights  of  by  law  of  Jersey.    See  Jersey. 

QvWDS  Sold  and  Delivebes  —  constructite  de- 
livery: execution  creditor:  right*  of  pledgor 
and  pledgee:  delivery  of  pledge] — Goods  shipped 
at  Liverpool  for  Quebec  were  taken  on  their 
arrival  to  the  examining  warehouse,  and  were 
entered  as  consigned  to  "  M.  &  S.,"  and  were 
marked  "M.  &  S."  By  the  regulations  of  the 
warehouse,  consignees  were  entitled  to  posses- 
sion on  payment  of  freight  and  duty.  M.  &  S. 
having  obtained  an  advance  on  the  goods  £rom 
the  appellanU,  signed  a  request  note  directed  to 
the  officer  of  the  warehouse,  directing  him  to 
"  hold  the  goods  subject  to  the  order  of  the  ap- 
pellants, they  paying  duty  and  storage  charged 
before  removal."  The  officer  wrote  across  the 
note  "  accepted,"  and  signed  it : — Held,  on  a 
sezure  under  afi.fa.  by  the  execution  creditor  of 
"  M.  &  S.,"  that  by  the  express  agreement  of  the 
parties,  followed  by  the  acceptance  of  the  officer 
of  the  warehouse,  there  was  a  valid  constructive 
delivery  of  the  property  in  the  goods  to  the  ap- 
pellants sufficient  for  the  purposes  of  the  pledge. 
Young  v.  Lambert,  21 

Jbbskt  —testamentary  lam:  personal  estate :  rights 
of  executors  to  post>etsion]—'By  the  law  and  cus- 
tom of  Jersey  a  testator  who  dies  leaving  lawful 
issue  can  only  dispose  of  a  part  of  his  personal 
estate,  but  the  executors  of  such  testator  are 
entitled  to  possession  of  the  entirety  of  the  per- 
sonal estate  until  they  have  fulfilled  the  duties 
of  the  administration.  La  Ctorhe  v.  La  Clorhe,  25 
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JcBT — alien:  de  medietate  lingua:  peremptory 
ehalUHge\—"'£)ie  Juries  Statute  Act,  1866,"  of 
Victoria,  by  aect.  37,  proTides  that  every  person 
arraigned  for  any  treason  felony  or  misde- 
meanour shall  be  admitted  to  challenge  peremp- 
torily to  the  number  of  twenty  jurors.  Sect.  38 
prorides  that  on  the  prayer  of  any  alien  in- 
formed against  for  felony  the  sheriff  shall,  by 
command  of  the  Court,  retom  for  one-half  of  the^ 
jury  a  competent  number  of  aliens,  if  so  many 
shall  be  found  in  the  town,  etc.,  and  that  no  such 
alien  shall  be  liable  to  be  challenged  for  want 
of  qualification,  "  but  that  every  such  alien  may 
be  challenged  for  any  other  cause  in  like  manner 
as  if  he  were  qnalified."  An  information  was 
exhibited  in  Melbourne  against  the  appellant 
for  felony.  The  appellant  prayed  to  be  tried  by 
a  mixed  jury,  and  challenged  peremptorily  an 
alien,  one  of  such  jury : — Held,  that  in  absence 
of  positive  provision  to  the  contrary,  an  alien 
juror  was  subject  to  peremptory  challenge,  and 
that  the  appellant  had  a  right  to  such  chulenge, 
Levinger  v.  The  Queen,  49 

IiOwaR  Canada — Court  of  Queen'e  Bench:  appeal 
from  Superior  Court :  terit  of  certiorari :  eeignio- 
ridAcU:  Coneolidaled  Statutes  of  Lower  Canada] 
By  the  Consolidated  Statutes  of  Lower  Canada, 
c.  77-  »•  23,  it  is  provided,  "That  an  appeal 
shall  lie  to  the  Court  of  Queen's  Bench  as  a 
Court  of  Appeal  and  Error  from  any  judgment 
rendered  by  the  Superior  Court  for  Lower  Canada 
in  any  district,  in  all  cases  where  the  matter  in 
dispute  exceeds  the  sum  of  20/.  sterling." 
Chapter  88.  s.  17,  provides,  "That  an  appeid 
shall  lie  to  the  Court  of  Queen's  Bench,  sitting 
in  appeal,  from  all  final  judgments  rendered  by 
the  Superior  Court  after  the  3Uth  day  of  June, 
1858,  1X1  all  cases  provided  for  by  that  Act  and 
chapter  89  of  these  Consolidated  Statutes,  ex- 
cept in  cases  of  certiorari."  Chapter  89  pro- 
vides for  proceedings  upon  writs  of  prohibition, 
certiorari,  and  scire  facias,  and  section  6  states 
that  "appeab  from  final  judgment  rendered 
under  the  Act,  except  in  cases  of  certiorari,  are 
provided  for  by  chapter  88."  In  a  proceeding 
under  the  Seigniorial  Acts  of  Lower  Canada, 
the  appellants  obtained  from  the  Superior  Court 
a  writ  of  certiorari  to  bring  the  proceedings  into 
the  Superior  Court,  which  Court  afterwards 
qnaabed  the  writ : — Held,  first,  that  die  Con- 


solidated Statutes  must  be  treated  as  one  great 
act,  and  that  the  several  enactments  ought  to 
be  construed  collectively,  and  with  reference  to 
one  another ;  secondly,  that  the  writ  of  cer- 
tiorari is  governed  by  the  provisions  of  chapter 
88,  and  that  no  appeal  will  lie  in  such  a  case 
from  the  judgment  of  the  Superior  Court  to  the 
Court  of  Queen's  Bench.    BoiUm  v.  Lelievre,  17 

See  Deed. 

Mabimb  iMstTBAKRH — conttructtve  total  lott:  notice 
of  abandonment :  ineuraNe  intereet :  diAune- 
ments\ — It  is  not  necessary  to  use  the  word 
"  abandoned  "  in  a  notice  of  abandonment ;  any 
equivalent  expressions  which  inform  the  under- 
writers that  it  is  the  intention  of  the  assured  to 
give  up  to  them  the  property  insured  on  the 
ground  of  its  having  been  totally  lost  is  suffi- 
cient. Cwrrie  ^Co.x.  The  Bombay  Native  Intur. 
Co.,  1 

The  assured  must  not  delay  to  give  notice  of  aban- 
donment, but  sufficient  time  must  be  allowed  to 
enable  the  assured  to  exercise  their  judgment 
whether  the  circumstances  entitle  them  to 
abandon,  Ibid. 

Advances  made  by  the  charterer  to  the  master  at 
the  port  of  loading  to  be  repaid  by  deductions 
out  of  freight,  give  the  charterer  an  insurable 
interest  in  a  policy  on  disbursements,  Ibid. 

The  appellants  chartered  a  vessel  for  a  voyage, 
and  insured  the  cargo  against  total  loss.  In 
the  course  of  the  voyage  the  vessel  went 
aground,  became  hogged,  and  sustained  other 
injuries,  and  surveyors  recommended  her  to  be 
stripped  with  dispatch,  and  steps  taken  to  save 
the  cargo,  but  no  attempt  was  made  to  do  so ; 
and  after  several  days  the  master,  fearing  bad 
weather,  sold  the  vessel  and  cargo  for  the  bene- 
fit of  all  'concerned.  The  vessel  remained  for 
some  days  in  the  same  state,  and  the  weather 
proving  fine,  the  purchasers  saved  a  large  part 
of  the  caigo : — Held,  that  the  appellants  were 
not  entitled  to  treat  the  cargo  as  having  been 
totally  lost,  Ibid. 

Obdinamcxs — of  Court  of  Policy.  .  See  Colonial 
Law. 

Seippino.     See  Colonial  Law.    Marine  Insurance. 

Statutb — Construction  of.    See  Lower  Canada. 

WiLi^^Testamentary  Powers.    See  Jersey. 
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[IN  THE  COUBT  OF  ABCHES.] 
8HIPPABD  V.  BINNETT. 


1869.      1 

Oct.  26-«0.  } 

Nov.  19.   J 


Office  of  Judge  promoted  in  a  Cmue  of 
Heresy — Gonvmstion  under  Oh/arch  Bis- 
eipUne  Act  (3^4  Vie.,  e.  86) — Jwrisdictwn 
of  Gowrt  —  Befusal  to  admit  additional 
Charge  of  Heresy  in  Articles. 

In  a  proceeding  wider  the  Church  Disci- 
pline Act  against  a  clerk  in  holy  orders, 
for  publishing  and  maintaining  certain  he- 
rettcai  doctrines,  a  commission  issued  and 
reported  thai  there  was  sufficient  primd 
fad*  ground  for  further  inquiry.  The 
Bishop  of  the  diocese  in  which  the  defen- 
dant held  preferment  sent  the  ease  by  liters 
of  request  to  the  Court  of  Arches.  The 
letter*  of  request  recited  the  proceedings 
before  the  Commissioners,  and  set  out  seve- 
ral extracts  from  vsorks  published  by  the 
d^endant  which  in  substance  comprised 
the  heretical  doctrine  which  he  was  charged 
with  maintaining,  namely,  "The  aciual 
presence  of  Our  Lord  in  the  Sacrament 
of  the  Lord's  Supper;  the  visible  presence 
of  Our  Lord  upon  the  Altar  or  Table 
of  the  Holy  Communion ;  that  there  ia  a 

N«w  Swsaa,  39.— Eccub. 


saerifiee  at  the  twne  of  the  celebration 
of  the  Eucharist;  and  that  adoration  or 
worship  is  due  to  the  consecrated  elements 
of  the  hordes  Supper."  A  citation  (limited 
to  the  charges  set  forth  in  the  letters  of 
request)  having  been  served  upon  the  de- 
fendant, the  promoter  brought  in  articles 
which,  in  addition  to  the  charges  which  had 
been  the  subject  of  inquiry  before  the  Com- 
mMsioners,  further  charged  the  defendant 
with  maintaining  and  promulgating  the 
heretical  doctrine,  "  that  the  wicked  eat  the 
Body  of  Christ  in  the  use  of  the  Lord^s 
Supper"  : — ^Held,  _^r»%,  that  the  jurisdic- 
tion of  the  Court  was  founded  on  and  limi- 
ted by  the  charges  laid  before  the  Commis- 
sioners, and  that  it  had  no  authority  to  deal 
with  amy  charges  which  were  not  laid  before 
them.  Secondly,  that  the  charge  ofTnain- 
taining  the  doctrine  of  the  "reception  by 
the  wicked  "  was  a  distinct  and  separate 
charge ;  and  as  such  charge  had  not  been 
preferred  before  the  Commissioners,  nor 
specified  in  the  letters  of  request  or  citation, 
the  articles  were  ordered  to  be  reformed 
by  striking  out  all  that  related  to  it. 

This  was  a  cause  or  business  of  the 
office  of   the    Judge   promoted  by  Mr. 
Thomas  Byard  Sheppard,  a  member  of 
B 
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ihe  United  Clrarch  of  En^and  and  Ire> 
land,  against  the  Bey.  William  James 
Early  Bennett,  a  clerk  in  holy  orders, 
vicar  of  Frome  Selwood,  county  of  Somer- 
set, and  diocese  of  Bath  and  Wells,  for 
alleged  heresy. 

The  case  was  sent  in  the  first  instance 
to  the  Court  of  Arches  by  letters  of  re- 
quest 'which  ran  as  follows: — 

Bobert  John,  Baron  Auckland,  bj  Di- 
vine permission  Biahtn)  of  Bath  and 
Wells,  to  the  Bt.  Hon.  Sir  Bobert  Joseph 
Phillimore,  Knight,  Doctor  of  Laws, 
Official  Pnncipal  of  the  Arches  Court  of 
Canterbury,  lawfully  constituted,  your 
surrog^ate  or  some  other  competent  judge 
in  this  behalf  greeting.  Whereas  we 
lately  received  from  the  Bt.  Hon.  and 
Bt.  Bev.  Father  in  (}od,  Archibald  Camp- 
bell, then  by  Divine  permission  Lord 
Bishop  of  London,  but  now  by  Divine 
psrmission  Lord  Archbishop  of  Canter- 
bury, and  Primate  of  all  England,  and 
Metropolitan,  a  copy  of  the  report  of 
the  Worshipful  Sir  Travers  Twiss, 
D.C.L.,  the  Chancellor  of  the  diocese  of 
London;  the  Venerable  William  Hale 
Hale,  Clerk,  M.A.,  Archdeacon  of  London, 
&c.,  &e.,  the  Commissioners  appointed  in 
and  by  a  certain  Commission  under  the 
hand  and  episcopal  seal  of  the  said  ihea 
Lord  Bishop  of  London,  by  virtue  of  and 
in  accordance  with  the  provisions  of  an 
Act  of  Parliament  mside  and  passed  in 
the  session  of  Parliament  holden  in  the 
third  and  fourth  years  of  the  reign  of  her 
present  Majesty  Queen  Victoria^  intituled, 
•An  Act  for  better  enforcing  Church 
Discipline  ; '  and  which  said  Commission 
did  enjoin,  authorise  and  empower  the 
Commissioners,  or  any  three  of  them,  to 
make  inquiry  as  to  the  grounds  of  a 
certain  charge  made  by  Thomas  Byard 
Sheppard,  of  the  parish  of  Frome  Sel- 
wood, in  the  county  of  Somerset,  and 
our  diocese  of  Bath  and  Wells,  Gentle- 
man, a  member  of  the  United  Chnrch  of 
England  and  Ireland,  residing  in  the 
said  parish,  against  the  Bev.  William 
James  Early  Bennett,  a  clerk  in  holy 
orders  of  the  said  United  Church  of  Eng- 
land and  Ireland,  Vicar  of  the  said  parish 
qf  Frome  Sdwood;  the  said  charge  being 
€hat  he,  the  said  William  James  Early 
Bennett^  had  within  the  diocese  of  Lon- 


don committed  an  offence  against  the 
laws  ecclesiaatical  of  this  realm,  by  having 
caused  to  be  printed  and  published  within 
the  said  diocese  certain  works,  in  which 
he  advisedly  maintains  or  affirms  doc- 
trines directly  ooutiary  or  repugnant  to 
the  articles  and  fonnularies  of  the  United 
Churoh  of  England  and  Ireland,  the  said 
works  being  entitled  respectively,  "  Some 
Besnlts  of  the  Tractarian  Movement  of 
183S;"  forming  one  of  the  essays  con- 
tained in  a  volume  entitled  "  The  Church 
and  the  World,"  edited  by  the  Bev.  Orby 
Shipley,  Clok,  printed  and  published  in 
London  in  1867;  "A  Plea  for  Toleration 
in  the  Churoh  of  England,  in  a  Letter  to 
the  Bev.  E.  B.  Pusey,  D.D.,  B^us  Pro- 
fessor of  Hebrew,  and  Canon  of  Christ 
Church,  Oxford,  Second  Edition,"  printed 
and  published  in  Lcmdon  in  the  year 
1867 ;  and  a  "  Plea  for  Toleration  in  the 
Church  of  En^and,  in  a  Letter  to  the 
Bev.  E.  B.  Pusey,  D.D.,  Begins  Professor 
of  Hebrow,  and  Canon  of  Qirist  Churoh, 
Oxford,  Third  Edition,"  printed  and  pub- 
lished in  London  in  the  year  1868,  and 
contained  the  following  among  other 
statements,  in  respect  of  which  ute  said 
charge  has  been  made,  that  is  to  say,  in 
the  essay  entitled,  "  Some  Besults  of  the 
Traotarian  Movement  of  1833."  (The 
letters  then  set  out  certain  extracts  from 
the  works  in  question,  the  last,  which  was 
as  follows,  comprising  the  alleged  heresies 
with  which  the  defendant  was  charged : — 
"  The  three  great  doctrines  on  which  the 
Catholic  Churoh  has  to  take  her  stand, 
aro  these :  1.  The  real  objective  pre- 
sence of  our  Blessed  Lord  in  the  Eucha- 
rist; 2.  The  Sacrifice  ofiered  by  the 
Priest ;  and  3.  The  Adoration  due  to  the 
presence  of  our  Blessed  Lord  therein." 
And  then  continned)  : — 

And  whereas  it  appears  &om  the  sud 
report — That  the  said  Commissioners  did 
assemUe  by  virtue  of  the  said  Commission 
in'  London  House,  St.  James's  Squaro,  in 
the  parish  of  St.  James's,  Westminster,  in 
ihe  diocese  of  London,  on  Thursday,  the 
5th  of  November,  in  the  year  of  our  Lord 
1868,  for  the  purpose  of  executing  the 
Sfud  Commission.  That  all  the  proceed- 
ings before  the  Hiid  Commissioners  were 
public.  That  the  said  Commissioners  did 
examine  witnesses  on  oath  in  reference  to 
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the  aaid  charge,  and  did  hear  oonniiel  on 
botii  sides  (the  said  witnesses,  or  some  of 
them,  being  cross-examined  by  counsel 
alleguur  that  he  appeared  on  behalf  of  the 
aaid  mlliam  James  Early  Bennett).  That 
tile  said  Commissioners  did  then  adjonm 
to  deliberate  upon  the  case  bronght  before 
tiiem.  That  after  due  consideration,  the 
aaid  Commissicmers  haying  returned  into 
the  room  where  the  said  inqniry  was  so 
publicly  heM  as  aforesaid,  the  said  Wor> 
riiipfU  Chancellor  of  the  diocese  of  Lon- 
don did,  on  behalf  of  the  Commissioners, 
openly  and  pnbKcly  declare  the  opinion  of 
tiie  Commissioners  in  the  following  terms : 
— "  The  Commissioners  have  very  carefully 
considered  the  questions  submitted  to 
ihem  under  this  Commission,  and  herelnr 
openly  and  publicly  declare  their  unam- 
mous  opinion  that  there  is  a  sufficient 
prinUl  facte  gpround  for  instituting  further 
proceedings."  And  whereas  the  said  Com- 
missioners transmitted  to  the  then  Lord 
Bishop  of  London  under  their  hands  and 
seala  the  depositions  of  the  said  witnesses 
taken  before  them,  together  with  the 
works  put  in  evidence,  and  also  a  report 
of  the  unanimous  opinion  of  the  said  Com- 
missioners present  at  the  said  inqniry  that 
there  wus  sufficient  primd  faeie  ground 
for  instituting  farther  proceedings  gainst 
iiie  aaid  Wilbam  James  Early  Bennett  for 
having  within  two  years  last  past  been 
guilty  of  offending  against  the  laws  eccle- 
siastical, as  charged  by  the  said  Thomas 
Byard  Sheppard.  And  whereas  such  report, 
together  with  the  said  depositions  of  the 
said  witnesses  and  the  works  put  in  evi- 
dence, has  been  filed  in  the  Registiy  of 
the  diocese  of  London.  And  whereas,  to- 
gether with  the  copy  of  such  report  trans- 
mitted to  us  by  the  said  then  Lord  Bishop 
of  London  as  afbresaid,  there  has  also 
been  transmitted  a  copy  of  the  said  depo- 
sitions in  accordance  with  the  provisions 
of  the  said  Act  of  Parliament,  intituled, 
"  An  Act  for  better  enforcing  Church 
Discipline."  And  whereas  no  articles 
have  been  as  yet  filed'  in  the  Registry  of 
our  diocese  of  Bath  and  Wells,  either  by 
us  or  by  the  said  Thomas  Byard  Sheppard 
against  the  said  William  James  Early 
Bennett  in  respect  of  the  charge  inquired 
into  before  the  said  CommissioneTS.  And 
whereas  we,  acting  under  the  provisions 


of  the  said  Act  of  Parliament,  have  thought 
fit  to  send  the  case  by  letters  of  request 
to  the  Court  of  Appeal  of  the  province. 
Therefore,  we,  Bobert  John  Baron  Auck- 
land, by  Divine  permission  Lord  Bishop 
of  Bath  and  Wells,  do  request  you  the 
Right  Honourable  Sir  Robert  Joseph 
Phillimore,  Doctor  of  Laws,  Official  Prm- 
cipal  of  the  Arches  Court  of  Canterbury^ 
lawfully  constituted,  your  Surrogate,  or 
some  other  competent  Judge  in  this  be- 
half to  issue  a  citation  or  decree  under 
seal  of  the  said  Court,  citing  the  said 
William  James  Early  Bennett  to  appear 
at  a  certain  time  and  place  therein  to  be 
specified,  and  answer  to  certain  articles, 
heads,  positions,  or  interrogatories,  touch- 
ing and  concerning  his  soul's  health,  and 
the  lawful  correction  and  reformation  of 
his  manners  and  excesses,  and  more  espe- 
cially for  having  offended  against  the  laws 
ecclesiastical,  by  having,  within  two  years 
last  past,  caused  to  be  printed  and  pub- 
lished within  the  diocese  of  London  cer- 
tain works,  in  which  he  advisedly  main- 
tains or  affirms  doctrine  directly  contrary 
or  repugnant  to  the  articles  and  formula- 
ries of  me  United  Church  of  England  and 
Ireland,  the  said  works  being  entitled 
respectively,  "  Some  Results  of  the  Trac-  . 
tarian  Movement  of  1833,"  forming  one 
of  the  essays  contained  in  a  volume  enti- 
tled, "  The  Church  and  the  World,"  edited 
by  the  Reverend  Orby  Shipley,  clerk, 
printed  and  published  at  London  in  the 
year  1867;  "A  Plea  for  Toleration  in 
the  Church  of  England,  in  a  Letter  to  the 
Reverend  E.  B.  Pusey,  D.D.,  Regius  Pro- 
fessor of  Hebrew,  and  Canon  of  Christ 
Church,  Oxford,  Second  Edition,"  printed 
and  published  in  London  in  the  year 
1867 ;  and  "  A  Plea  for  Toleration  in  the 
Church  of  England,  in  a  Letter  to  the 
Reverend  E.  B.  Pusey,  D.D.,  Regius  Pro- 
fessor of  Hebrew,  and  Canon  of  Christ 
Church,  Oxford,  Third  Edition,"  printed 
and  published  in  London  in  the  year 
1868 ; — ^the  said  articles  to  be  administered 
to  him,  the  said  William  James  Early 
Bennett,  at  the  voluntaiy  promotion  o( 
the  said  Thomas  Byard  Sheppard ; — and 
finally  to  hear  and  determme  the  said 
cause  according  to  the  law  and  practice  of 
the  Court.  In  witness  whereof  we  have 
hereunto  set  our  hand  and  seal  this  9th 
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of  April,  in  the  year  of  our  Lord  1869,  and 
in  the  15th  year  of  oar  translation. 

Auckland,  Bath  and  Wells. 
The  letters  of  request  were  received  by 
the  Dean  of  the  Arches,  and  in  compliance 
-with  them  a  decree  or  citation  was  serred 
upon  the  defendant,  in  which  he  waa 
charged  with  having  published  certain 
works  "  in  which  he,  the  said  James  Early 
Bennett,  advisedly  maintains  or  affirms 
doctrines  directly  contrary  or  repugnant 
to  the  Articles  and  Formularies  of  the 
United  Church  of  England  and  Ireland, 
which  works  are  more  particularly  speci- 
fied, set  forth,  and  quoted  in  the  lett^  of 
request  hereinbefore  recited,  and  so  ac- 
cepted by  us  aforesaid."  No  appearance 
having  been  given  to  the  decree  on  the 
part  of  the  defendant,  he  was  pronounced 
in  contempt,  and  the  proceedii^  went  on 
inpcenam. 

The  matter  (on  Oct.  26)  came  before 
the  Court  on  the  admission  of  the  articles, 
which,  in  addition  to  the  heresies  specified 
in  the  letters  of  request,  further  charged 
the  defendant  with  maintaining  and  pro- 
mulgating the  doctrine  that  "  the  wicked 
eat  the  Body  of  Christ  in  the  use  of  the 
Lord's  Supper"  in  a  work  written  and 
published  by  him,  and  entitled,  "An 
'Examination  of  Archdeacon  Denison's 
Propositions  of  Faith  on  the  Doctrine  of 
the  Holy  Eucharist,  with  a  Prefatory 
Letter  to  the  Lord  Bishop  of  Bath  and 
WeUs."  And  the  question  (which  was 
raised  by  the  Court)  was  whether  it  was 
competent  for  the  promoter  to  lay  this 
further  charge  in  the  articles,  the  matter 
not  having  been  the  subject  of  inquiry 
before  the  Commissioners,  nor  specified  in 
the  letters  of  request,  nor  in  the  citation 
served  upon  the  defendant  ? 

A.  J.  Stephens  (with  him  Dr.  Tristrani, 
Archibald, and  B.  Shaw),  on  Oct.  30,  moved 
the  admission  of  the  articles. — The  objec- 
tion raised  to  the  admission  of  the  articles 
involves  the  consideration  of  five  questions: 
— First,  what  is  the  office  of  the  Commis- 
sion issued  by  the  BishopundertheChurch 
Discipline  Act  ?  Secondly,  what  is  the 
office  of  the  letters  of  request  ?  Thirdly, 
what  is  the  office  of  the  citation  ?  Fourthly, 
what  is  the  office  of  the  articles  ?  Fifthly, 
y^bether  the  articles  charge  an  ofiehce  of 


a  different  nature  fixtm  that  alleged  in  the 
letters  (^  request  and  citation  P  As  to  the 
first,  the  Commission  is  the  creature  of 
the  Act,  and  the  powers  and  duties  of  the 
Commissioners  are  therein  clearly  defined. 
The  Commission  is  but  a  preliminary  pro- 
ceeding, and  its  object  is  to  inform  the 
Bishop  whether  there  are  sufficient  grounds 
for  the  institution  of  a  suit — Ditcher  v. 
Deniam  (1),  FamaU  v.  Oraig  (2),  8<md«n 
v.  Head  (3).  Linocilia  v.  Day  (4)  is  ded- 
sive  as  to  the  authority  of  the  Court  to 
deal  with  charges  not  brought  before  tiie 
Commissioners,  and  the  principle  of  that 
case  was  recognised  by  Dr.  Lushington  in 
The  Bishop  of  London  y.  BontoeU  (5).  As 
to  the  office  of  the  letters  of  request,  it 
has  been  defined  in  the  recent  case  of 
Mcurtin  y.  Maekonochie  (6),  <uid  in  the 
Bitual  Commissioners'  Report,  p.  44.  It 
is  not  necessary  that  they  should  follow 
any  particular  form,  or  that  ihey  should 
set  out  particular  passages  trom.  the  works 
which  are  alleged  to  contain  the  heretical 
doctrine  charged  against  the  defendant. 
The  same  remark  applies  to  the  citation. 
The  office  of  the  artides  is  to  enter  into  a 
detailed  account  of  the  charge — Jones  y. 
Jdf  (7).  It  is  competent  to  expand  in 
the  articles  the  charge  contained  in  the 
letters  of  request.  If  the  letters  of  request 
set  forth  a  charge  of  alleged  heresy  as 
contained  in  a  particular  book,  and  recite 
only  a  few  passages  from,  such  book,  it  is 
competent  in  the  articles  to  set  out  other 
passages,  and  even  to  refer  to  other  works 
written  and  published  by  the  defendant. 
The  articles  here  do  not  charge  an  offence 
of  a  different  nature  from  that  comprised 
within  the  letters  of  request  and  citation. 

J  Sir  B.  J.  Phillimore. — Should  not  the 
iandant  have  notice  in  the  citation  of 
the  particular  heresy  with  which  he  is 
charged?] 

The  citetion  is  not  settled  by  counsel, 
but  by  the  registrar.  Such  as  it  is,  how- 
ever, it  is  sufficient.  It  need  not  set  forth 
the  nature  of  the  heresy — Her  Majesty's 

(1)  11  Moore  P.C.  841. 

(2)  6  Notes  of  Cases,  670. 

(3)  3  Cart.  48. 

(4)  4  Kotes  of  Cases,  299. 
(6)  6  Jurist  (sjs.)  709. 

(6)  38  Law  J.  Rep.  (k3.)  Ecclee.  9. 

(7)  8  Ii.  T.  (K.S.)  399. 
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Procurator  Oeneral  t.  Stone  (8).  Lastly, 
the  work  entitled  "An  Examination  of 
Archdeacon  Denison's  Propoeitiona  of 
FUth  on  the  Doctrine  of  the  Holj  Eu- 
charist" is  incorporated  by  reference  in 
"Some  Results  of  the  Traictarian  Move- 
ment of  1838,"  and  without  it  the  lan- 
guage of  that  essay  or  review  cannot  be 
made  intelligible  to  the  Court. 

Cur.  adv.  vult. 

On  the  19th  of  November  judgment 
was  g^ven  as  follows  : — 

"Sib  R.  J.  Philumobb. — Upon  a  former 
occasion  when  this  case  came  before  me, 
I  made  the  following  observations  which  I 
mnai  now  repeat : — "  This  is  a  case  of  very 
great  importance  to  the  defendant,  and 
stiU  more  to  the  Church  of  which  he  is  a 
minister.  The  diocesan  of  the  defendant 
has  allowed  an  individual  layman  to  pro- 
mote his  office,  and  to  act  the  part  of  public 
prosecutor  against  the  defendant  for  hav- 
ing published  certain  works  alleged  to 
contain  certain  statements  and  positions 
which  contravene  the  teaching  of  the 
Church.  The  defendant  has  not  thought 
proper  to  appear  in  answer  to  the  citation 
of  his  MetropoUtan :  this  circumstance 
would  be  to  be  regretted  in  any  case,  but 
it  is  especially  to  be  regretted  in  the 
present,  inasmuch  as  many  of  the  charges 
against  the  defendant  appear  to  be  i£at 
he  has  adopted  and  approved  the  positions 
of  other  persons,  and  those  divines  of  very 
great  reputation,  upon  the  subject  of  his 
allied  heresy,  and  these  other  divines 
aie  not  and  cannot  be  cited  before  the 
Court  in  this  suit  to  make  their  defence. 
The  contumacy,  therefore,  of  the  defen- 
dant in  refusing  to  appear  to  the  citation 
of  the  Archbishop's  Court,  not  only  leaves 
without  defence  his  own  statements,  but 
also  those  of  the  distinguished  divines 
which  he  has  adopted;  and,  moreover, 
places  the  Court  in  a  position  of  great 
difficulty ;  because,  while  on  Uie  one  hand 
the  defendant  ought  not  to  be  advantaged 
hv  his  contumacy,  on  the  other  hand  it  is 
ihe  duty  of  the  Court  to  see  that  charges 
of  this  very  serious  nature,  which  must 
affect  interests  &r  beyond  those  of  the 
defendant,  ore  properly  laid,  and  that 
justice  is  done  in  a  matter  of  the  gravest 
(8)  I  Cart.  436. 


nature,  while  in  the  execution  -of  its 
du^  it  is  deprived  of  the  ordinary  as> 
sistanoe  of  counsel,  and  obliged  to  hear 
argument  on  one  side  only. 

According  to  the  usual  and  convenient 
practice  of  this  Court,  the  criminal  ar- 
ticles, if  in  the  opinion  of  the  accused 
party  they  do  not  contain  the  allegation 
of  an  onenoe  which,  if  it  were  proved, 
would  amount  to  a  breach  of  ecclesias- 
tical law,  are  objected  to  or  demurred  to, 
it  being  assumed  for  the  purposes  of  the 
discussion  that  the  allegations  are  true  ; 
and  thus  it  often  happens  that  the  question 
of  law,  that  is,  whether  the  charges  do 
shew  a  case  of  heresy  or  not,  is  decided 
upon  when  the  admissibili^  of  the  crimi* 
nal  articles  is  debated,  and  thereby  delay 
and  expense  are  avoided.  But  after  some 
reflection  it  appears  to  me  that  this  course 
cannot  be  pursued  in  the  present  instance, 
and  that,  if  there  be  any  charges  in  the 
articles  before  me  laid  which  might  by 
any  possible  construction  amount  to  an 
ecclesiastical  offence,  I  ought  to  admit 
such  articles  to  proof ;  reserving  to  myself, 
after  proof  has  been  g^iven  of  the  facts 
alleged,  and  after  hearing  argpument  on 
such  proof,  the  consideration  of  the  crimi- 
nality of  the  defendant,  and,  if  that  - 
criminality  be  established,  the  punishment 
to  be  awarded.  The  proceedings  being 
in  poenam  in  this  case,  the  adnussibility 
of  the  articles  is  necessarily  moved  by 
counsel  in  Court,  and  the  attention  ^ 
the  Court  is  necessarily  called  to  them  at 
this  stage ;  and  I  must,  tJierefore,  whQe 
reserving  as  I  have  said  the  main  question 
for  the  hearing,  endeavour,  though  with- 
out the  assistance  of  counsel  for  the  de- 
fendant, to  see  that  they  are  in  such  shape 
and  form  as  duly  to  present  the  charges 
which  it  is  competent  to  the  prosecutor  to 
lay,  and  which  he  hereafter  undertakes 
to  prove. 

The  articles  which  contain  the  criminal 
char^  are  laid  under  the  general  eccle- 
siastical or  canon  law,  and  not  under 
the  statute  of  Elizabeth.  The  jurisdiction 
of  this  Court  in  the  present  case  is 
founded  not  on  the  general  law  which 
would  have  devolved  the  case  in  due 
course  of  appeal  from  the  decision  of  the 
Bishop  upon  it,  but  on  the  Statute  (3  & 
4  Vict.  c.  86)  of  her  present  Majesty; 
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and  according  to  thai  statnte  the  Bishop 
of  the  place,  m  which  the  alleged  offence 
of  pablishing  heretical  doctrines  was  com- 
mitted bj  the  defendant,  issued  a  com- 
mission ;  that  conuoission  fbond  a  primd 
faeie  case  for  farther  inqoirj-,  and  the 
ratnm  of  the  commission  was  made  to  the 
Court  of  the  Bishop  of  the  diocese  in 
which  the  defendant  held  prefierment;  that 
Bish<n>,  declining  to  try  the  defendant, 
sent  the  case  by  letters  of  reqnest  to  this 
Conrt,  the  acceptance  of  which  the  Ju- 
dicial Committee  of  the  Privy  Council  has 
decided  to  be  compulsory  upon  it.  My 
jurisdiction,  therefore,  it  appears  to  me, 
is  founded  on  and  limited  by  the  charges 
laid  before  the  Commissioners,  and  that  I 
have  no  authority  to  deal  with  any  charges 
which  were  not  laid  before  them.  It  is, 
moreover,  a  clear  axiom  of  the  law  and 
practice  of  this  Conrt — that  no  charges 
can  be  laid  in  criminal  articles  against 
a  defendant,  of  which  he  was  not  ap- 
prized by  the  citation  or  decree  which  sum- 
moned him  to  appear  before,  this  Court, 
Applying  these  observations  to  the  con- 
sideration of  the  articles  before  me,  I  mnst 
decide  upon  their  admissibility  in  their 
present  shape."  I  then  proceed  to  point 
out  various  particulars,  m  which,  it  ap- 
pears to  me,  that  the  articles  must,  m 
compliance  with  these  principles,  be  re- 
formed. 

Upon  Tuesday  last  the  admissibility 
of  these  articles  was  discussed  before  the 
Court,  and  I  was  informed,  by  the  conn- 
sel  for  the  prosecutor,  that,  in  consequence 
of  my  observations,  the  articles  had  un- 
dergone a  partial  reformation,  by  striking 
out  all  reference  to  the  first  edition  of  one 
of  the  works  mentioned  in  the  articles, 
and  the  Court  was  requested  to  permit 
some  other  reformation  of  a  trifling  charac- 
ter to  be  made,  and  this  permission  was 
granted.  The  objection,  however,  which 
the  Conrt  had  suggested  to  the  attention  of 
the  counsel  with  respect  to  a  portion  of  the 
fifth  article, — namely,  that  part  which 
begins,  "  But  this  was  not  all.  The  uni- 
versity indeed  had,"  Ac.,  Ac.,  down  to  the 
words,  "  when  such,  by  God's  mercv,  may 
be  had,"  and  also  the  part  beginning, 
"  Then  foUowed,  in  1855,  your  voluminous 
work,"  Ac.,  Ac,  down  to  the  end  of  the 
article,  and  other  portions  of  the  articles 


referring  to  tiie  same  subject  as  is  con- 
tained in  the  aforesaid  portions  of  the  fifth 
article, — ^was  not  admitted  by  the  counsel 
to  be  valid,  and  it  was  argued  that  these 
portions  of  the  articles  were  properly 
laid,  and  ought  not  to  be  stnusk  out. 
This  passage  in  the  fifth  article  and  the 
others  connected  with  it  have  for  their 
object  to  charge  the  defendant  with 
having  expressed  an  opinion  in  one  of  his 
works  which  contravenes  the  twenty-ninth 
of  the  thirty-nine  Articles  of  Religion; 
the  title  of  which  twentv-ninth  article 
is,  "Of  the  wicked  whi«m  eat  not  the 
body  of  Christ  in  the  use  of  the  Lord's 
Supper."  By  the  other  portion  of  the  fifth 
article  of  charge,  and  by  the  other 
articles,  the  defendant  is  in  substance 
charged  with  affirming  the  following 
doctrines,  alleged  to  be  heresies: — first. 
The  actual  presence  of  our  Lord  in  the 
Sacrament  of  the  Lord's  Supper ;  second. 
The  visible  presence  of  our  Lord  upon  the 
altar  or  table  at  the  Holy  Communion; 
third.  That  there  is  a  sacrifice  at  the 
time  of  the  celebration  of  the  Eucharist ; 
fourth.  That  adoration  or  worship  is  due 
to  the  consecrated  elements  of  the  Lord's 
Supper.  The  passage,  therefore,  in  the  fifth 
criininal  article  which  charges  the  defen- 
dant with  maintaining  the  doctrine  tliat, 
"  The  wicked  eat  the  body  of  Christ  in  the 
nseof  the  Lord's  Supper,"  contains  a  charge 
of  a  distinct  and  separate  ofibnce  ;  for  it  is 
clear  that  the  doctrine  of  the  Real  Presence 
may  be  holden  and  has  been  holden  by 
those  who  deny  the  reception  of  the  Eudi- 
arist  by  the  wicked.  The  question  which 
I  now  have  to  decide  is,  whether,  in  these 
particular  proceedings,  it  is  competent  to 
the  prosecutor  to  lay  this  charge,  in  adcG- 
tion  to  those  which  I  have  mentioned, 
against  the  defendant.  The  answer  to  tiiis 
question  must  be  sought  in  an  examina- 
tion of  the  statute  of  the  3  A  4  of  Her 
Majesty,  of  the  practice  of  the  court  in 
criminal  cases,  of  the  principles  upon 
which  that  practice  is  founded  in  their  ap- 
plication to  the  present  case. 

It  appears  to  be  admitted,  or,  at  least, 
I  think  it  is  proved,  that  the  particular 
charge  in  qumtion  was  not  preferred  be- 
fore the  Commissioners.  It  is  certainly 
not  specifically  set  forth  either  in  the  let- 
ters of  request  to  mc,  or  the  decree  em- 
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bodjing  thoae  letters  of  teqaest  which  was 
■erred  upon  the  defendant,  and  which  is 
the  beginning  of  this  suit. — IHtcher  v. 
Denison  (1).  Nor  is  it  a  charge  which 
can  be  raised  by  necessary  implication,  if 
that  in  a  criminal  suit  were  sufficient,  from 
the  passages  recited  in  the  letters  of  re- 
qnest  and  in  the  decree.  It  is  contended, 
however,  that  I  am  boond  to  be  ignorant 
of  what  passed  before  the  Commissioners, 
and  that  the  selection  of  passages  in  the 
letters  of  request  and  decree  does  not 
afifeot  the  qnestion,  inasmuch  as  they  were 
si^rfloona  and  erroneously  introduced  in 
these  instruments.  In  a  case  like  the  pre- 
sent, where  letters  of  request  ore  sent,  not 
befiwe,  bat  after  due  issue  and  report  of  a 
Commission,  it  seems  illogical  and  impos> 
■ible  wholly  to  separate  the  two,  because 
the  letters  of  request  are  founded  upon 
the  rqKnt  of  ihe  Commissioners.  These 
letters,  therefore,  necessanly  recite,  as  in 
this  case,  the  charge  before  the  Commis-' 
sionera,  and  their  finding  upon  it,  and  the 
act  directs  that  the  depositions  of  the  wit- 
nesses examined  before  the  Commissioners 
and  their  report  should  be  filed  in  the 
registry  of  the  diocese.  Sir  Herbert 
Jemier  said,  in  Homer  v.  Jones  (9)  :  "  It  is 
very  certain  that  he,  the  Bishop  of  Wor- 
cester, could  not  take  any  notice  under  the 
statute  of  this  oSence,  which  was  com- 
mitted beyond  his  jurisdiction.  But  it  is 
■aid  that,  although  the  Bishop  could  not, 
yet  that  this  Court,  as  possessmg  jurisdic- 
tion thron^ont  the  whole  province  of 
Caaterbory,  might  receive  the  charge. 
Now,  the  case  is  sent  here  by  letters  of  re- 
quest, which  letters  embody  the  proceed- 
ings before  the  Commissioners,  and  those 
proceedings  are  the  very  foundation  of  the 
case  before  this  Court.  I  am  of  opinion 
that  the  Commissioners  can  proceed  only 
within  the  diocese  of  the  bishop  who  issues 
the  Commission;  and  I  must  presume 
that  they  have  bounded  their  inquiries,  as 
th^^  ought  to  have  done,  within  that  limit, 
and  I  thwe&i«  reject  this  article."  In 
The  Bishop  of  London  v.  BomeeU  (5)  an  ob- 
jection was  taken  that  the  Court  of  Arches 
eonld  not  adjudicate  upon  charges  not  re< 
ported  by  the  Commissioners,  and  Dr. 
liushixigton,  when  the  admissibility  of  the 
urticlea  was  debated,  seems  to  have  doubted 
(B)  S  Jnrist,  167. 


as  to  the  efiect  of  the  Commisnoners*  re- 
port on  the  proceedings  in  the  articles, 
but  in  giving  sentence  he  founded  his  de- 
cree only  upon  the  charges  that  had  been 
reported  by  the  Commissioners ;  and  when 
the  case  was  appealed  to  the  Privy  Coun- 
oil,  their  Lordships  said, "  It  is  unnecessary 
for  their  Lordships  to  pronounce  any 
opinion,  whether,  in  the  proceedings  undcn: 
the  Church  Discipline  Act,  the  Court  of 
Arches  may  entertain  and  adjudicate  upon 
charges  not  reported  by  the  Commis- 
sioners as  fit  to  be  enquired  into,  for  the 
point  really  does  not  arise  in  this  case. 
The  authorities  cited  before  their  Lord- 
ships and  in  the  Court  below  do  not  ap- 
pear to  be  entirely  in  unison,  and  many 
arguments  of  weight  may  be  urged  on 
either  side.  If  ever  a  case  should  come 
before  their  Lordships,  the  facts  of  which 
make  a  decision  necessary,  it  will  be  their 
Lordships'  duty  to  lay  down  the  rule ;  the 
facts  wiU  then  be  presented  more  precisely, 
and  they  will  have  the  advanti^  of  hear- 
ing the  points  argued  at  the  bar  more  fully 
than  has  now  been  done.  But  assuming 
the  contention  of  the  appellant  to  be  well 
founded,  more  than  one  answer  now  occurs : 
First,  the  insertion  of  an  objectionable  item 
of  charge  will  not  vitiate  others  well  laid, 
nor  can  it  form  any  valid  ground  of 
objection  to  the  judgment  when  the  Judge 
has  confined  himseff  to  the  charges  which 
are  well  laid.  Now,  in  this  ca«e  the 
learned  Judge  in  the  Court  below,  who  was 
evidently  quite  aware  of  the  nature  and 
weight  of  the  objection,  has  carefiilly  ex- 
cluded firom  the  ground  of  his  decision  any 
fact  of  adultery  in  London  or  elsewhere, 
and  has  limited  himself  to  the  charges  to 
which  the  objection  does  not  apply." 
See  Moore,  P.O.  voL  14,  p.  411.  In  the 
present  case  the  letters  of  request  informed 
me  at  great  length  of  the  charges  which 
were  laid  before  the  Commissioners,  and 
the  last  extract  &om  the  defendant's  work 
contains  a  passage  which,  I  think,  must 
be  fairly  considered  as  comprising  the 
alleged  heresies  for  which  he  is  prosecuted. 
The  words  are  these :  "  The  three  great 
doctrines  on  which  the  Catholic  Church 
has  to  take  her  stand  are  these :  1.  The 
real  objective  presence  of  onr  Blessed 
Lord  in  the  Eucharist ;  2.  The  Sacrifice 
offered  by  the  .Pri^;  and  3.  The  adora- 
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tion  dne  to  oar  Bleaaed  Lord  therein."  I 
do  not  see  why  it  would  be  more  com- 
petent to  this  Coort  to  try  a  charge  not 
preferred  before  the  Commissioners  than 
it  would  be  for  the  Bishop  who  issued  the 
Commission  if  he  had  heard  the  cause 
himself  after  the  finding  of  the  Commis- 
sioners. For  the  Act  expressly  provides 
that  a  copy  of  the  depositions  taken  before 
the  Commissioners  is  to  be  filed  in  the 
Court  and  articles  to  be  drawn  up,  and 
the  whole  context  seems  to  shew  that 
these  articles  must  be  confined  to  the 
charges  which  were  laid  before  the  Com- 
missioneTB.  The  statute  provides  also 
(section  13)  that  when  the  case  is  sent  by 
letters  of  request  to  the  Court  of  Appeal 
of  the  Province,  it  is  "  to  be  there  heard 
and  determined  according  to  the  law  and 
practice  of  such  Court."  Now  there  is 
no  point  of  the  law  and  practice  of  this 
Court  more  certain  than  that  the  articles 
cannot  contain  a  charge  which  is  not  to 
be  found  in  the  citation,  and  the  decree 
in  this  case,  which  is  served  on  the  defen- 
dant, is  the  citation.  This  important 
point  of  law  and  pmctice  has  been  very 
often  laid  down.  Perhaps  no'  stronger  in- 
stance can  be  found  than  the  decision  in 
Breeks  v.  Woolfrey  (10).  It  was  a  question 
as  to  the  admissibility  of  the  articles  in  a 
cause  of  ofi&ce,  promoted  by  the  Rev. 
John  Breeks,  the  vicar  of  the  parish  of 
Carisbrooke,  in  the  Isle  of  Wight,  against 
Mary  Woolfrey,  widow,  "  for  having  un- 
duly and  unlawfully  erected,  or  caused  to 
be  erected,  a  certain  tombstone  in  the 
churchyard  of  the  said  parish  of  Caris- 
brooke, to  the  memory  of  Joseph  Wool- 
frey, late  of  the  said  parish,  decmsed,  and 
a  certain  inscription  to  be  made  thereon 
contrary  to  the  articles,  canons,  and  con- 
stitution, or  to  the  doctrines  and  discipline 
of  the  church  of  England."  These  were 
the  words  of  the  citation. 

"  Dr.  Addams  opposed  the  admission  of 
the  articles.  The  grounds,"  he  said,  "  on 
which  the  party  is  proceeded  against  in  the 
articles  are  two.  First,  the  erection  of  a 
tombstone  without  leave  of  the  vicar  of 
the  parish ;  and,  secondly,  placing  thereon 
an  inscription  contrary  to  the  articles, 
canons,  and  constitution,  or  to  the  doctrine 
and  discipline  of  the  Church  of  England. 
(10)  I  Curt.  88!i. 


"Sir  H.  Jenner. — It  is  stated  in  the 
articles  that  it  was  done  without  leave  of 
the  incumbent. 

"Dr.  Addams.— No. 

"  Sir  Herbert  Jenner. — They  are  sepa- 
rate and  distinct  ofienoes,  but  there  is  no 
mention  in  the  citation  of  the  leave  of  the 
incumbent;  the  articles  ought  to  agree 
with  the  citation. 

"Dr.  Addams. — I  am  not  disposed  to 
take  the  objection. 

"  Sir  Herbert  Jenner. — But  must  not 
the  Court  take  the  objection,  this  being  a 
criminal  suit  P  If  it  was  intended  to  pro- 
ceed on  the  ground  that  the  erection  was 
without  leave  of  the  incumbent,  it  should 
have  been  stated  in  the  citation."  And, 
in  giving  judgment,  the  Court  said: 
"  The  other  branch  of  the  case  is  subject 
to  different  considerations,  namely,  the 
erection  of  the  stone  without  the  consent 
of  the  incumbent,  which  is  an  ecclesiastacal 
offence.  It  has  been  suggested  in  the 
argument,  that  the  proceedings  on  this 
branch  of  the  case  should  have  been  in 
the  civil  form,  by  monition  ;  but  it  seems 
to  me  that  this  is  the  proper  form  of  pro- 
ceeding ;  I  am  not  aware  of  any  case,  in 
which  a  different  form  has  been  followed. 
But  this  offence  was  not  specified  in  the 
decree,  or  citation,  served  on  the  party. 
The  only  ground  of  illegality  on  the  &ce 
of  the  citation  consisted  in  the  inscription ; 
the  erecting,  or  causing  to  be  erected,  a 
monument,  without  the  leave  of  the  in- 
cumbent, is  a  distinct  and  separate  o£knce, 
which  should  have  been  set  forth  in  the 
citation,  in  order  that  the  party  cited 
might  know  what  she  was  called  upon  to 
answer.  I  am  clearly  of  opinion  that, 
according  to  the  law  and  practice  of  this 
Court,  the  citation  was  insufficient  to 
raise  the  question  whether  the  consent  of 
the  incumbent  had  been  obtained  or  not ; 
and,  on  this  part  of  the  case  likewise,  I 
am  of  opinion  that  the  articles  are  in- 
admissible." 

It  has  been  argued  that  the  recital  in 
the  letters  of  request,  and  in  the  citation 
or  decree,  of  the  various  passages  con- 
taining the  aU^;ed  heresy  was  superfluous 
and  unnecessary,  and  that  as  the  works 
from  which  these  passages  were  extracted 
were  also  referred  to  in  the  citation,  thai 
Mr.  Bennett  may  be  articled,  against  for 
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any  heresy  contained  in  those  works,  bnt 
the  statute  says  that  the  "  Law  and  Prac- 
tice "  of  this  Court  is  to  be  adopted.  The 
extracts  in  question  constitute,  conse- 
quently, as  it  appears  to  me,  what  is 
twhnicaUy  called  the  ■prmserlvm  of  the 
charge ;  and  that  experienced  and  emi- 
nent ecclesiastical  judge,  Sir  John  Nicholl, 
says,  "The  jmeseriim  is  always  con- 
straed  as  setting  forth  the  natore  of  the 
principal  charges ;  the  general  words  as 
only  including  subordinate  charges,  ejus- 
dem  generis  " —  Bennett  t.  Bondker  (11). 

In  the  decree  or  citation  served  on 
Mr.  Benneitt,  he  is  charged  with  having 
published  "  certain  works,"  in  which  "the 
said  James  Early  Bennett  advisedly  main- 
tains or  afiSrms  doctrines  directly  contraiy 
or  repugnant  to  the  articles  and  formu- 
laries of  the  United  Church  of  England 
and  Ireland,  which  works  are  more  par- 
ticnlary  specified,  set  forth,  and  quoted  in 
the  letters  of  request  hereinbefore  recited, 
and  BO  accepted  by  us  aa  aforesaid."  It 
could  not  be  denied  that  by  these  words 
the  proMer<tm  is  confined  to  the  extracts, 
hut  it  was  said  that  this  instrument  was 
prepared  in  the  registry  and  not  by  coun- 
sel I  believe  that  the  usual  course  has 
been  pursued  ;  but  it  was  clearly  the  duty 
of  the  legal  advisers  of  the  prosecutor 
who  extracted  the  instrument,  if  they  con- 
ceived it  to  have  been  not  properly  worded, 
to  have  applied  for  another  instrument ; 
at  tdl  events  the  defendant  is  entitled  to 
tiie  application  of  the  law  upon  the  in- 
stnmient  which  was  actually  served  upon 
him.  The  charge  of  heresy  as  to  the  doc- 
trine of  the  reception  of  the  Eucharist  by 
the  wicked  is,  as  I  have  already  said,  a 
distinct  and  separate  charge. 

It  has  been  also  argued  that  it  has  not 
been  usual,  in  these  cases  of  heresy,  that 
the  citation  should  contain  more  than  a 
general  charge  of  hereby,  leaving  the  par- 
ticular nature  of  the  heresy  to  be  after- 
wards specified  in  the  articles.  One  and 
a  sufficient  answer  is  that  this  is  not  the 
course  which  the  prosecutor  has  thought 
proper  to  pursue  in  the  present  case.  It 
was  not  denied  by  counsel  that,  if  a  par- 
ticular heresy  were  specified  in  the  cita- 
tion, the  charge  of  another  heresy  would 

(11)  3  Hagg.  24. 
Haw  Sbbib,  39. — Eccum. 


not  be  admissible  in  the  articles  ;  and  in 
point  of  fairness  and  justice  to  the  de- 
fiendant,  it  surely  can  make  no  difierence 
whether  he  be  charged  with  passages 
containing  certain  heresies,  or  with  a  dis- 
tinct charge  of  maintaining  those  certain 
heresies. 

The  counsel  for  the  prosecution  re- 
ferred me  to  a  judgment  of  the  Court  of 
Queen's  Bench,  delivered  in  last  Easter 
Term,  from  which,  as  well  as  from  the 
explanation  of  counsel,  I  gather  the  fol- 
lowing not  unimportant  facts  with  refe- 
rence to  the  present  question.  First,  it 
appears  that  the  counsel  for  the  prose- 
cution, not  being  satisfied  that  they  eould 
lay  the  charge  of  this  particular  ha?esy  in 
the  present  articles,  applied  to  the  present 
Bishop  of  London  for  a  fresh  commission 
against  Mr.  Bennett,  in  order  that  this 
very  charge  might  be  preferred  against 
him.  The  Bishop  of  London,  in  the  exer- 
cise of  his  episcopal  discretion,  refused  to 
allow  a  fresh  commission  to  issue,  where- 
upon the  prosecutor  applied  to  the  Court 
of  Queen's  Bench  for  a  mandamus  against 
his  lordship.  That  Court  refiised  to  issue 
the  mandamus,  it  is  said,  because  they 
thought  that  the  charge  could  be  laid  in 
the  present  articles.  Certainly,  if  the 
Queen's  Bench  had  expressed  any  such 
opinion  I  should  have  attended  to  it 
with  all  the  respect  and  deference  due  to 
the  opinion  of  such  a  tribunal,  bearing  in 
mind,  nevertheless,  that  the  subject  of  the 
pleadings  in  the  Ecclesiastical  Court  was 
one  with  which  their  lordships  could  not 
be  very  familiar,  and  also  that  they  had 
only  heard  the  argument  on  one  side  of 
the  question.  But  I  do  not  find,  from 
a  perusal  of  the  report,  that  any  such  con- 
clusion can  be  fairly  drawn.  It  appears 
to  me  that  the  mandamus  was  renised, 
first,  because  the  inclination  of  the  Court 
was,  that  the  bishop  had  a  legal  discretion 
to  exercise  in  the  matter  with  which  they 
■  could  not  interfere,  and  I  may  observe  in 
passing  that,  if  a  bishop  has  not  such  a  dis- 
cretion, it  is  difficult  to  conceive  how  the 
government  of  any  diocese  can  be  properly 
carried  on ;  secondly,  on  the  ground  that 
by  the  present  proceedings  the  heterodoxy 
of  the  accused,  with  respect  to  the  general 
subject-matter  of  the  Eucharist,  was  suf- 
ficiently raised.  On  the  grounds,  therefore, 
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that  this  particular  charge  of  heresy  waa 
not  preferred  before  the  Commissioners, 
on  whose  report  the  sabseqaent  proceed- 
ings are  fonnded,  and  that  it  was  not 
mentioned  in  the  letters  of  request,  or  in 
the  decree  or  citation,  I  should,  having 
regard  to  the  law  and  practice  of  this 
Court,  and  the  authorities  to  which  I  have 
adverted,  be  of  opinion  that  the  articles 
must  be  reformed  bj  striking  out  the  por- 
tions which  relate  to  it.  Assuming,  how- 
ever, for  the  sake  of  argument,  that  these 
objections  do  not  apply  to  the  present  case, 
there  remains  one  of  even  a  graver  cha- 
racter to  be  stated. 

This  is  a  highly  penal  proceeding  against 
the  defendant.  It  is  a  criminal  suit  for  the 
promulgation  of  heresy.  The  particular 
charge  is  not  on  account  of  a  heresy  dis- 
tinctly stated  or  uttered  in  any  sermon, 
or  public  act  of  preaching,  or  statement, 
connected  with  the  discharge  of  his  duties 
as  incumbent  of  the  parish  committed  to 
his  charge.  It  is  a  heresy  alleged  to  be 
contained  in  an  essay  or  review  upon 
ecclesiastical  events  in  the  Church  since 
the  year  1833.  It  is  to  be  extracted 
from  what  purports  to  be  an  historical 
statement  of  a  tnal  against  another  clergy- 
man as  long  ago  as  the  year  1856.  The 
author  remarks  that  Archdeacon  Deni- 
son  was  condemned  by  the  then  Arch- 
bishop of  Canterbury  for  teaching  the 
doctrine  of  the  real  presence  (not  a  quite 
accurate  statement  I  may  observe  in  pass- 
ing), that  the  sentence  was  reversed, 
that  a  protest  against  the  Archbishop's 
sentence  was  signed  by  seventeen  priests, 
of  whom  the  defendant  is  said  to  be  one. 
It  is  contended  that  by  this  reference  to 
the  protest  which  is  in  a  work  not  men- 
tioned in  the  citation,  he  has  made  himself 
responsible  in  this  suit,  be  it  observed,  for 
what  is  contained  in  that  protest.  The 
passage  in  the  extract  from  the  book 
(which  book  is  before  the  Court),  to  which 
I  was  referred,  as  making  him  responsible, 
is  as  follows:  "After  this  nothing  fur- 
ther was  heard  of  the  silly  trial  of  Ditcher  v. 
Denison.  It  died  a  natural  death.  But 
what  became  of  the  doctrine  ?  From  1853, 
when  it  passed  the  judgment  of  Heads  of 
Houses  in  Oxford,  to  1867,  when  at  length 
no  one  is  inclined  to  resist  it,  it  has  grown 
tmd  multiplied  with  wonderful  rapidity; 


according  to  the  saying,  ^MayMteti  verUas 
et  pnBV(M>it.'  "  When  the  context  of  the 
passage  is  examined  it  clearly  appears  that 
the  writer  is  speaking,  however  inaccu- 
rately, not  of  the  alleged  specific  heresy  of 
the  "reception  of  the  Eucharist  by  the 
wicked ' '  and  the  contravention  of  the  29th 
article  of  religion,  bat  of  the  general  doc- 
trine of  the  real  presence.  The  alleged 
heresy  of  maintaining  that  doctrine  is 
charged  in  the  articles,  and  the  prosecutor 
will  have  the  opportunity  of  contending 
that  Mr.  Bennett  is  punishable  for  main- 
taining  it.  To  make  the  defendant  charg- 
able  with  a  particular  heresy,  on  which  in 
the  work  which  is  before  the  Court  he  is 
not  commenting,  simply  because  that  he- 
resy is  to  be  found  in  a  work  referred  to 
hy  him,  which  work  is  not  before  the 
(jourt,  would  be,  I  think,  to  establish  a 
doctrine  c£  constructive  heresy  in  a  cri- 
minal suit — a  doctrine  unknown  to  eccle- 
siastical jurisprudence  since  the  abolition 
of  the  Star  Chamber  and  the  High  Com- 
mission .Court,  and  one  which  would  be 
at  variance  with  the  spirit,  if  not  with  the 
letter,  of  the  decisions  given  by  the  Judi- 
cial Committee  of  the  Privy  Council,  and 
by  this  Court  in  suits  of  this  character. 

After  much  consideration  I  have  arrived 
at  the  conclusion,  from  the  reasons  which 
I  have  stated,  that  the  articles  must  be 
further  reformed  by  striking  out  aU  that 
relates  to  the  charge  of  contravening  the 
29th  Article  of  Religion  as  to  the  reception 
of  the  Eucharist  by  the  wicked,  and  I 
direct  them  to  be  reformed  accordingly. 

The  articles  so  reformed  will,  as  I  have 
already  said,  but  for  the  sake  of  clearness 
will  now  repeat,  still  contain  the  following 
charges  for  alleged  here^ :  —  1.  The 
actual  presence  of  our  Lord  in  the  sacra- 
ment of  the  Lord's  supper.  2.  The  visi- 
ble presence  of  our  Lord  upon  the  altar  or 
table  of  the  holy  communion.  3.  That 
there  is  a  sacrifice  at  the  time  of  the  cele- 
bration of  the  Eucharist.  4.  That  adora- 
tion or  worship  is  due  to  the  consecrated 
elements  of  the  Lord's  Sapper. 

Leave  to  appeal  was  granted. 
^^^^  • 

Proctors— Moore  &  Currey,  for  pTomoter. 
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[IN  THE  PBIVY  COUNCIL.] 
1869     1  ^^^^  MABTIM,  appellant,  v.  the 


Dec.  24. 


>       BET.  ALEXANDEB  HEBIOT  HAC- 

J      KONOCHIB,  retpondent* 


Judicial  Committee — Monition — Disobe- 
dience to — Holy  Commijmion — Elevation  of 
Cup  and  Paten — Kneeling  or  Prostration. 

On  appeal  from  the  Arches  Court  in  a 
proceeding  under  the  Church  Discipline  Act, 
the  respondmt,  a  clerk  in  orders,  was  mo- 
nished  to  abstain  from  the  elevation  of  the 
eup  and  paten,  during  the  administration 
of  the  Holy  Communion,  and  from  kneeling 
or  prostrating  himself  before  the  consecrated 
fiements  during  the  prayer  of  consecration. 

On  a  motion  to  enforce  obedience  to  such 
monition,  it  appeared  that  the  sentence  of 
the  Arches  Court,  which  was  affirmed  by  the 
Judicial  Committee,  monished  the  respondent 
not  to  elevate  the  elements  "  above  the  head  of 
the  respondent,"  and  that  the  respondent  had 
literally  obeyed  that  mxmition.  But  their 
Lordships  intimated,  that  any  elevation  as 
distinguished  from  the  mere  act  of  removing 
the  elements  from  the  table,  and  taking  them 
into  the  hands  qf  the  minister,  it  not  sane* 
turned  by  law. 

It  further  appeared,  that  the  respondent 
bowed  one  knee  at  certain  parts  of  the  prayer 
of  consecration,  to  an  extent  that  it,  occa- 
sionally, touched  the  ground: — Held,  that 
meh  a  bowing  of  the  knee  was  a  breach  of 
the  monition,  and  that  it  is  not  necessary 
that  a  person  should  touch  the  ground,  in 
order  to  perform  an  act  qf  reverence. 

This  Was  a  motioU  bj  the  appellant  in 
QuB  appeal,  praying  their  Lordships  to 
enfijTce  obedience  by  the  respondent  to  the 
monition  made  on  me  appeal. 

The  appeal  was  &om  a  decree  of  the 
official  principal  of  the  Arches  Conrt  of 
Caaterbary,  in  a  cause  of  the  office  of  the 
Judge  promoted  by  the  appellant  against 
the  respondent,  a  clerk  in  holy  orders  of 
the  United  Church  of  England  and  Ire- 
land, the  Incumbent  and  Perpetual  Curate 
of  the  pariah  of  St.  Alban's,  Holbom. 

The  articles  charged  the  respondent 
with  having,  within  his  said  church, 
and  within  two  years  then    last    past, 

*  Present — The  Lord  Chancellor  (Lord  Hather- 
Ut),  the  Archbishop  of  York  (Dr.  Thomson),  Lord 
Chebmifrad,  Sii  J.  Colrile,  and  Sir  J.  Napier. 


offended  against  the  laws  ecclesiastical, 
by  having  during  the   prayer  of  conse- 
cration, in  the  order  of  the  administration 
of   the  Holy   Communion,   elevated  the 
paten  above  his  head,  and  permitted  and 
sanctioned  such  elevation,  and  taken  into 
his  hands  the  cup,  and  elevated  it  above 
his  head  during  the  prayer  of  consecration, 
and  permitted  and  sanctioned  the  cup  to 
be   so   taken    and   elevated,    and    with 
having  knelt  or  prostrated  himself  before 
the  consecrated  elements  during  the  prayer 
of  consecration,  and  permitted  anA  sanc- 
tioned such  jmeeling  or  prostrating  by 
other  clerks  in  holy  orders;    and  with 
having    used    lighted    candles    on    the 
communion  table  during  the  celebration 
of  the  Holy  Communion,  at  times  when 
such  lighted  candles  were  not  wanted  for 
the  purpose  of  giving  light,  and  permitted 
and  sanctioned  such  use  of  lighted  candles. 
The  official  principal  pronounced  that 
the  respondent  had  offended  against  the 
laws  ecclesiastical,  by  the  elevation  of  the 
cup  and   paten  in  the  manner  charged 
during  the  administration  of  the  Holy 
Communion,    and    did    monish    him    to 
abstain    from    such    practices    for    the 
future;    but   he   declined  to   pronounce 
that  the  respondent  had  offended  against 
the  laws  ecclesiastical,  by  having  knelt 
or    prostrated>   himself  before   the   con- 
secrated elements  during  the  prayer  of 
consecration,   and   by  having    permitted 
and  sanciioned  sUch  kneeling  or  prostra- 
ting by  other  clerks  in  holy  orders  ;  and 
did  also  decline  to  pronounce  that  the  re- 
spondent  had  offended  against  the  laws 
ecclesiastical,    by    having    Used    lighted 
candles  on  the  oonmiunion  table  during 
the  celebration  of  the  Holy  Communion, 
at  times  when  such  lighted  candles  were 
not  required  for  the  purpose  of  giving 
light,  and  by  having  permitted  and  sanc- 
tioned such  use  of  lighted  caudles. 

The  appeal  had  reference  only  td  the 
kneeling  or  prostration  before  the  conse- 
crated elements,  and  to  the  use  of  lighted 
candles. 

On  the  23rd  of  December,  1868,  the 
Judicial  Committee  reported  to  her  Ma- 
jesty their  opinion  that  the  decree  of 
the  Court  below  ought  to  be  aniended ; 
and  that,  in  addition  to  the  matters 
in    which  the    respondent    was,  in  the 
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decree  appealed  from,  prononnced  to 
hare  offended,  and  irom  which  he  was 
thereby  monished  to  abstain  for  the  fa- 
tore,  the  respondent  ought  to  be  pro- 
nounced to  have  offended  against  the  laws 
and  canons  of  the  Church  of  England,  hj 
having,  within  the  church  of  St.  Alban's, 
knelt  or  prostrated  himself  before  the  con- 
secrated elements  during  the  prayer  of 
consecration  ;  and  also  by  having  within 
the  said  church  used  lighted  candles  on 
the  communion  table  during  the  celebra- 
tion of  the  Holy  Communion,  at  times 
when  such  lighted  candles  were  not 
wanted  for  the  purpose  of  giving  light ; 
and  that  the  respondent  ought  to  be  ad- 
monished to  abstain  for  the  future  &ota 
kneeling  or  prostrating  himself  before  the 
consecrated  elements  daring  the  prayer  of 
consecration ;  also,  from  using  in  the  said 
church  lighted  candles  on  the  communion 
table  during  the  celebration  of  the  Holy 
Communion,  at  times  when  such  lighted 
candles  were  not  wanted  for  the  purpose 
of  giving  light ;  and  further,  that  the  re- 
spondent ought  to  be  condemned  in  the 
costs  both  in  the  Court  below  and  in  the 
Court  of  appeaL 

On  the  14ith  of  January,  1869,  the  Re- 
port of  their  Lordships  was  confirmed  by 
Order  in  Council. 

On  the  20th  of  January,  1869,  the 
monition  was  served  on  the  respondent. 

Affidavits  in  support  of  the  motion  were 
filed  on  behalf  of  the  appellant,  aUeging : — 

That  the  respondent  had,  since  the  ser- 
vice of  the  stud  monition,  at  the  com- 
mencement of  Morning  Prayer  permitted 
eight  lighted  candles  to  be  and  remain 
upon  a  shelf,  about  six  inches  above 
the  level  of  the  Communion  table,  and 
which  app^ired  to  form  part  thereof, 
two  of  such  candles  being  in  candlesticks, 
and  six  in  two  candelabra,  holding  three 
candles  each,  such  candlesticks  and  can- 
delabra standing  upon  the  said  shelf.  That 
the  said  eight  candles  were  extinguished 
immediately  before  the  commencement  of 
the  said  Communion  Service,  up  to  which 
time  they  were  kept  continaously  burn- 
ing. That  neither  such  lamps  nor  snch 
candles  were  required  for  the  purpose  of 
giving  light. 

That  since  the  service  of  the  said  moni- 
tion, when  the  respondent,  in  celebrating 


the  Holy  Communion,  came  to  that  part 
of  the  Prayer  of  Consecration  at  which 
the  Rubric  directs  the  priest  to  take  the 
paten  into  his  hands,  had  paused  in  read- 
ing the  said  prayer ;  and  that  during  such 
pause,  and  before  taking  the  paten  into  his 
.hands,  the  respondent  bowed  himself  down 
to  the  Communion  table ;  that  he  then  stood 
upright,  and  immediately  afterwards  knelt 
down  upon  the  steps  leading  to  the  Com- 
munion table  ;  that  after  kneeling  for  a  few 
seconds,  he  rose  and  again  stood  up,  and 
took  the  paten  into  his  hands,  and  raised  it 
level  with  his  head ;  that  he  then  replaced 
the  paten  apon  the  Communion  table ; 
that  he  then  again  bowed  down  to  the 
Communion  table ;  that  he  then  again  stood 
npright,  and  immediately  afterwards  knelt 
down  upon  the  steps  leading  to  the  Com- 
munion table ;  that  after  kneeling  for  a 
few  seconds  he  again  rose,  stood  up  and 
proceeded  with  the  said  Prayer  of  Conse- 
cration until  he  came  to  that  part  at 
which  the  Rubric  directs  the  priest  to 
take  the  cup  into  his  hands ;  that  he  then 
again  paused  in  reading  the  said  prayer ; 
that  during  such  pause,  and  before  taking 
the  cup  into  his  lumds,  he  bowed  himseS 
down  to  the  Communion  table ;  that  he 
then  stood  upright,  and  inunediately  after, 
wards  knelt  down  upon  the  steps  leading 
to  the  Communion  table  ;  that  after  kneel- 
ing for  a  few  seconds,  he  again  rose  and 
stood  up,  and  took  the  cup  into  his  hands 
and  raised  it  level  with  his  head ;  that  he 
then  replaced  the  cup  upon  the  Commu- 
nion table,  and  again  bowed  down  to  the 
Communion  table ;  that  he  then  rose  and 
stood  upright,  and  immediately  after- 
wards knelt  down  upon  the  steps  leading 
to  the  Communion  table ;  that  alter  kneel- 
ing for  a  few  seconds  he  again  rose,  stood 
up,  and  proceeded  with  the  Prayer  of 
Consecration. 

The  respondent  filed  affidavits,  stating 
that  he  had  not,  since  the  service  of  the 
said  monition,  prostrated  himself  or  knelt 
on  the  steps  leading  to  the  Commu- 
nion table,  or  elsewhere,  when  celebrat- 
ing the  Holy  Communion,  during  any 
part  of  the  Consecration  Prayer ;  but  he 
admitted  that  it  was  his  practice  during 
the  Prayer  of  Consecration,  when  cele- 
brating Holy  Communion,  and  whilst 
standing  before  the  holy  table,  reverently 
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to  bend  one  knee  at  certain  parts  of  the  said 
prayer,  and  that  occasionally  in  so  doin^ 
his  knee  momentarily  touched  the  ground, 
but  that  sach  touching  of  the  ground 
was  no  part  of  the  act  of  reverence; 
and  that  having  regard  to  the  positions 
of  the  celebrating  and  assisting  priests 
daring  the  Consecration  Prayer,  as  well 
as  to  the  length  and  nature  of  their  dress, 
it  was  not  possible  for  any  person  in  the 
body  of  the  church  to  say  whether  the 
respondent  did  kneel  or  not. 

The  respondent  filed  a  fnrUier  affidavit, 
alleging  Uiat  he  had  never  intentionally 
or  advisedly  in  any  respect  disobeyed  or 
sanctioned  any  practices  contrary  to  the 
provisions  of  the  monition. 

The  appellant  prayed  their  Lordships 
to  declare  that  the  respondent  had  not  com- 
plied with  the  monition,  inasmuch  as  he 
continued  to  elevate  the  cup  and  paten 
during  the  administration  of  the  Holy 
Communion;  to  kneel  or  prostrate  him- 
self before  the  consecrated  elements  during 
the  Prayer  of  Consecration ;  to  use  lighted 
candles  on  the  Communion  table  at  times 
when  such  lighted  candles  were  not  wanted 
for  the  purpose  of  giving  light;  and 
further  that  the  monition  might  be  en- 
forced in  such  manner  as  their  Lordships 
might  think  fit. 

A.  J.  Siepheng,  Archibald,  and  Droop,  for 
the  appellant. — The  respondent  has  not 
complied  with  the  monition.  He  con- 
*tinae8  to  elevate  the  cup  and  paten  during 
celebration,  and  to  kneel  or  prostrate  him- 
self before  the  consecrated  elements  during 
the  prayer  of  consecration,  and  to  use 
lighted  candles  on  the  Communion  table 
at  times  when  such  candles  are  not  wanted 
for  the  purpose  of  giving  light.  The 
affidavits  shew  that  there  has  been  no 
compliance  with  the  monition. 

[The  LoBD  Chancellob. — The  monition 
forbids  the  use  of  lighted  candles  on  the 
Commonion  table  daring  the  celebration  of 
the  Holy  Communion,  but  the  affidavits 
say  that  the  candles  were  put  out  before 
the  celebration.] 

With  reference  to  the  lighted  candles 
there  has  been  an  evasion  of  the  judg- 
ment. The  principle  of  the  judgment  was 
that  there  should  be  no  lights  of  a  sym- 
bolical or  ceremonial  character.      There 


can,  however,  be  no  doubt  as  to  the  dis- 
obedience by  the  respondent  in  respect  to 
that  part  of  the  monition  which  directs 
the  respondent  not  to  elevate  the  cup  and 
paten,  and  not  to  kneel  and  prostrate 
himself  during  the  prayer  of  consecration. 
This  is  in  direct  opposition  to  the  judg- 
ment of  the  Privy  Council  in  Martin  v. 
Machonochie  (1). 

[The  LoBD  Chancellob. — To  constitute 
the  offence  the  consecration  must  have 
taken  place  before  the  kneeling  and  pros- 
tration.] 

The  moment  the  priest  takes  the  cup 
or  bread  into  his  htuids  the  consecration 
commences.  It  may  be  assumed  that  the 
respondent  obeyed  the  Rubric,  and  if  so, 
he  consecrated  when  he  took  the  cup  in 
his  hands. 

[The  LoBD  Cbancellob. — This  is  a 
criminal  charge,  and  it  is  necessary  to 
construe  the  affidavits  strictly.] 

The  cup  is  never  elevated  till  after  con- 
secration. If  it  were  not  so,  it  would  be  an 
unmeaning  ceremony.  It  is  clearly  esta- 
blished by  the  affidavits  that  the  respond- 
ent has  elevated  the  cup  and  paten. 

Mr.  Mackonochie  appeared  in  person. — 
There  is  no  legal  means  by  which  this 
Court  can  enforce  obedience  to  the  moni- 
tion. The  monition  is  therefore  null  and 
void. 

[The  LoED  CHANCELiiOR.  —  The  only 
question  now  is  whether  the  monition  has 
been  complied  with.] 

The  elevation  complained  of,  and  con- 
demned by  the  Judge  of  the  Arches  Court, 
has  not  in  fact  been  continued.  The 
elevation  alleged  in  the  affidavits  in  sup- 
port of  this  motion,  if  there  be  any 
such  elevation,  is  another  and  a  dif- 
ferent elevation.  The  elevation  com- 
plained of  was  an  elevation  above  the 
head ;  there  has  been  no  such  elevation 
since  the  monition.  With  reference  to 
the  charge  of  kneeling,  the  affidavits  are 
imperfect  and  incorrect.  It  has  never 
been  my  practice  to  kneel,  and  certainly 
since  the  monition  I  have  never  knelt 
during  the  prayer  of  consecration.  I 
may  have  knelt  after  the  prayer  of 
consecration  was  ended.  This  being  a 
criminal  charge,  the  appellant  is  bound  to 

(1)  38  Law }.  Bep.  (n.s.)  Eccles.  I. 
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shew  disobedience  with  the  greatest  strict- 
ness. I  have  yielded  a  fair  obedience  to 
the  monition.  I  have  only  bent  the  knee. 
It  may  have  accidentaUj  touched  the 
ground^  but  if  so,  it  is  no  part  of  the  act 
of  reverence.  The  question  then  is,  what 
is  the  meaning  of  the  expression  "  kneel- 
ing ?  "  It  ia  defined  in  Bailey's  Dictionary, 
"  To  bear  oneself  upon  the  knees."  I 
maintain,  as  regards  the  charge  of  kneel- 
ing, that  kneeling  is  a  distinct  posture. 
The  body  must  reet  upon  the  knees.  It 
is  true  Dr.  Johnson  gives  a  different  de- 
finition, but  all  hia  four  examples  fall 
within  Bailey's  definition:  "To  perform 
the  act  of  genuflexion,"  "To  bend  the 
knee." 

When  thou  dost  ask  my  blessing,  111  kneel  down 
And  ask  of  thee  forgiveness  (2). 

£re  I  was  risen  from  the  place  that  shew'd 
Hy  duty  kneeling,  came  a  reeking  post, 
Stew'd  in  his  haste,  half  breathing,  panting  forth 
From  Goneril,  his  mistress,  salutation  (3). 

"  A  certain  man,  kneeling  down "  (4). 
"  At  the  name  of  Jesus  every  knee  should 
bow  "  (5).  Bowing  the  knee  is  a  distinct 
act  from  kneeling.  Bishop  Taylor  says, 
"  As  soon  as  yott  are  dressed  kneel  down  " 
(6).  In  eveiy  instance  in  the  Prayer  Book, 
"kneeling"  is  used  to  express  the  going 
upon  the  knees.  Two  things  are  necessary 
to  a  kneeling,  first,  that  the  body  should 
rest  on  the  knees ;  secondly,  that  it  should 
be  for  an  appreciable  time. 

[Sir  J,  Napieb. — Is  there  any  interme- 
diate attitude  recognised  by  the  Rubric?] 

I  bend  the  knee  as  an  act  of  reverence. 

[The  LoED  Chancellor. — It  is  not  a 
question  of  motive.] 

Then  with  regard  to  the  alleged  "  pros- 
tration," I  shotdd  contend  that  "  prostra- 
tion "  is  an  extreme  act  of  kneeling. 

With  reference  to  the  elevation,  the 
elevation  which  I  was  raonished  not  to 
continue  was  the  elevation  as  pleaded 
in  the  articles,  which  was  an  elevation 
"above  the  head."  With  reference  to 
the  use  of  lighted  candles,   the  charge 

(2)  Shakspeare,  E.  Lear. 

(8)  Ibid. 

1 4^  St  Matthew's  Oospel,  c  ivil.  t.  14. 

(4)  Epietle  to  Philippians,  c  ii.  v.  10. 

(6). Taylor's  Guide  to  Devotion. 


was  that  I  used  lighted  candles  on  the 
Communion  table  during  the  celebration 
of  the  Holy  Communion,  when  such  can- 
dles were  not  wanted  for  the  purpose  of 
giving  light.  Now,  the  affidavits  ex- 
pressly shew  that  the  candles  have  not 
been  hghted  during  the  celebration  of  the 
Holy  Communion.  It  is  clear,  then,  that 
there  has  been  no  violation  of  the  moni- 
tion in  respect  of  the  candles.  I  may 
add  that  I  had  no  intention  of  disobeying 
the  monition. 

Stephetts  in  reply. — ^The  only  question 
is  whether  the  respondent  has  obeyed 
the  monition.  The  monition  must  be  con- 
strued in  accordance  with  the  Book  of 
Common  Prayer.  The  Rubric  directs  the 
priest  to  take  the  paten  and  cup  into  his 
hands.  The  monition  orders  the  respond- 
ent not  to  elevate  the  paten  and  tup. 
There  must  be  a  distinction  between  taking 
the  cup  or  paten  into  the  hands  and  an  ele- 
vation. To  take  is  to  lay  hcAd  of,  and  in- 
volves no  ftirther  lifting  than  is  necessaiy 
for  such  taking.  To  elevate  is  "  to  raise 
aloft."  The  degree  of  elevation  which  the 
respondent  admits  is  not  sanctioned  by  the 
Prayer  Book.  The  monition  must  be  con- 
strued with  reference  to  the  judgment,  and 
the  judgement  expressly  du-ects  the  re- 
spondent to  continue  in  one  posture  till 
the  Prayer  Book  diirects  him  to  change 
that  posture,  but  the  respondent  must 
admit  that  his  posture  is  changed.    There 

is  therefore  a  breach  of  the  mom'tion. 

• 

The  LoBD  Chiwcellor  delivered  the 
judgment  of  their  Lordships. — In  this 
case  a  motion  has  been  made,  calling  upon 
their  Lordships  to  take  proceedings  in 
order  to  enforce  the  monition  which  has 
been  seized  upon  the  reverend  respon- 
dent, with  regard  to  the  execution  of  a 
sentence,  pronounced  in  the  first  instance 
by  the  Court  of  Arches.  This  sentence 
was  in  some  degree  extended  and  modified 
by  the  judgment  which  this  Committee 
was  called  upon  to  pronounce,  or  rather 
by  the  decision  which  they  were  called 
upon,  after  argument,  to  recommend  as 
fit  to  be  made  by  an  Order  of  Her  Majesty 
in  Council. 

The  order  provided  for  several  matters ; 
as  to  three  of  which  only  it  is  now  alleged 
that  there   has    been   a  breach  by  the 
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respondent  of  the  monition  issned  in  pnr- 
snance  of  the  order.  Those  three  matters 
are, — First,  that  he  continues  to  elevate 
the  cup  and  paten  during  the  administra- 
tion of  the  Holy  Communion ;  secondly, 
that  he  continues  to  kneel  or  prostrate 
himself  before  the  consecrated  elements 
during  the  Prayer  of  Consecration;  and 
thirdly,  that  he  continues  to  use  lighted 
candles  on  the  Communion  table,  at  times 
when  such  lighted  candles  are  not  wanted 
for  the  purpose  of  giving  light. 

In  order  to  see  how  &r  that  which  is 
complained  of  has  been  a  breach  of  the 
monition,  we  must  of  course  in  the  first 
instance  look  to  the  monition  itself.  The 
monition  having  recited  that  the  respon- 
dent was  pronounced  to  have  o£fended 
i^inst  the  Statutes,  Laws,  Constitutions, 
imd  Canons  of  the  Church  of  England,  by 
having  knelt  or  prostrated  himself  before 
the  consecrated  elements  during  the 
Prayer  of  Consecration,  and  also  by 
having,  within  the  said  church,  elevated 
the  cup  and  paten  during  the  Holy  Com- 
munion, and  also  by  having  used  lighted 
candles  on  the  Communion  table  during 
the  celebration  of  the  Holy  Communion, 
at  times  when  such  lighted  candles  were 
not  wanted  for  the  purpose  of  light,  pro- 
ceeds to  direct  him  to  abstain  for  the 
future  from  the  elevation  of  the  cup  and 
paten  during  the  administration  of  the 
Holy  Communion,  and  from  kneeling  or 
prostrating  himself  before  the  elements 
during  the  Prayer  pf  Consecration,  and 
also  from  using  m  the  said  church  lighted 
candles  on  the  Communion  table  during 
the  celebration  of  the  Holy  Communion, 
at  times  when  such  candles  are  not 
wanted  for  the  purpose  of  giving  light. 

The  evidence  which  is  before  weir  Lord- 
ships is  addressed  to  these  three  several 
heads.  We  will  deal  with  them  in  a 
different  order  from  that  in  which  they 
appear  in  the  prayer  of  the  application, 
and  take  the  use  of  hghtcd  candles  on  the 
Communion  table,  at  times  when  such 
candles  are  not  wanted  for  the  purpose  of 
giving  light,  in  the  first  instance,  because 
with  reference  to  that  part  of  the  case,  it 
appears  to  their  Lordships  that  the  affi- 
davits do  not  make  out  the  offence 
chu'ged.  In  the  first  place,  it  appears 
Uiat  the  offence  charged  is  not  in  strict 


conformity  with  the  monition,  because  the 
monition  is  itself  confined  to  using  those 
candles  on  the  Communion  table,  during 
the  celebration  of  the  Holy  Comnvunion ; 
and  the  charge  which  is  made  in  the 
motion  now  before  this  Committee,  is  that 
they  were  used  on  the  Commtmion  table  at 
times  when  they  were  not  wanted  fw  the 
purpose  of  giving  light,  leaving  out  the 
words,  "  during  the  time  of  Holy  Com- 
munion." 

Of  course  it  is  not  competent  for  their 
Lordships  to  proceed  beyond  the  actual 
monition  which  hsis  been  served  upon  the 
respondent.  It  is  that  which  he  is  said 
to  have  disobeyed,  and  it  is  to  disobedi- 
ence of  the  monition  only  that  their  Lord« 
ships  can  address  themselves. 

It  is  plain  upon  the  affidavits  that  the 
candles  have  not  been  lighted  .during  the 
Holy  Communion,  for  the  course  taken  by 
the  respondent  has  been  this,  that  the 
candles  are  lighted,  as  he  says  they  always 
have  been,  and  were  at  the  time  of  the 
proceedings  herein  being  taken,  and  are 
kept  burning  up  to  the  period  of  the  Holy 
Communion,  and  then  immediately  before 
the  commencement  of  the  Holy  Commu- 
nion they  are  extinguished. 

There  is  no  doubt,  therefore,  in  this  case, 
of  a  literal  compliance  with  the  terms  of 
the  monition.  The  candles  are  not  lighted 
during  the  period  of  the  Holy  Commu- 
nion. They  are  lighted,  indeed,  when 
there  is  no  necessily-for  their  being  lighted 
for  the  purpose  of  giving  light,  but  they 
are  extinguished  before  the  Holy  Commu- 
nion; therefore  the  comphance  with  the 
terms  of  the  monition  has  been  literal  and 
complete,  and  not,  in  that  sense,  evasive, 
for  the  respondent  was  limited  to  a  par- 
ticular time,  in  reference  to  the  cantUes ; 
and  whatever  one  may  feel  as  to  the  course 
of  the  reverend  respondent,  looking  to  the 
spirit  of  the  monition,  of  course  the  moni- 
tion could  not  go  beyond  the  matters  that 
were  charged :  the  offence  charged  was 
one  which  he  has  abstained  from ;  and  in 
this  respect,  therefore,  their  lordships  are 
clear  that  the  prayer  of  this  motion  cannot 
be  complied  with. 

The  next  charge  is  that  he  continues  to 
elevate  the  cup  and  paten  during  the  ad- 
ministration of  the  Holy  Communion ;  and 
with  reference  to  this  matter,  their  Lord- 
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ships  feel  that  the  case  is  placed  in  a  posi- 
tion  that  is  eminentlj'  nnsatis&ctorj'.  On 
the  former  occasion  the  sentence  of  the 
Judge  in  the  Court  below  was  approved  of 
with  reference  to  this  particnkr  subject 
matter ;  therefore,  that  sentence  is  the 
sentence  to  which  recoarse  must  be  had 
by  their  Lordships  when  interpreting  the 
monition,  which  cannot  of  course  proceed 
further  than  the  sentence  itself.  The  sen- 
tence in  the  Court  below  was  thus  worded : 
the  respondent  was  ordered  "  to  abstain 
for  the  future  Scora  the  elevation  of  the 
cup  and  paten  during  the  ministration  of 
the  Holy  Communion,  and  also  from  the 
nse  of  incense  and  from  the  mixing  of 
water  with  the  wine  during  the  adminis- 
tration of  the  Holy  Communion,  as  pleaded 
in  the  articles." 

Their  Lordships  think  that  the  words 
"  as  pleaded  in  the  articles  "  must  be  ap- 
plied to  those  several  offences  which  were 
charged  in  the  passage  just  quoted,  namely, 
the  elevation  of  the  cup  and  paten,  also 
the  use  of  incense,  and  the  mixing  of  water 
with  wine ;  and  their  Lordships  are  thrown 
back,  therefore,  to  the  articles  to  see  what 
it  was  that  was  there  pleaded,  and  they 
find  this  state  of  circumstances.  Origin- 
ally the  third  article  pleaded  that  there 
was  an  elevation  of  the  cup  and  paten 
beyond  what  was  necessary  for  the  pur- 
pose of  complying  with  the  terms  of  the 
Rubric,  which  directs  that  at  a  particular 
part  of  the  Prayer  of  Consecration,  when 
the  sacred  elements  are  dealt  with,  the 
paten  shall  be  taken  into  the  hands,  and 
at  another  part  that  the  cup  shall  be  taken 
into  the  hand  or  hands  (for  there  is  some 
little  variation  in  the  two  parts  of  the 
Rubric  itself)  of  the  officiating  minister. 
That  would  have  been,  as  it  appears  to  all 
their  Lordships,  a  charge  which  would 
have  raised  a  distinct  and  definite  issue, 
whether  the  elevation  of  the  paten  or  the 
elevation  of  the  cup  were  or  were  not  a 
hondfide  raising  it  so  far  only  as  is  neces- 
sary for  anything  to  be  raised,  that  is  to  be 
taken  from  the  table,  or  whether  or  not 
there  was  some  ulterior  purpose,  that  is  to 
say,  an  act  of  elevation  whoUy  distinct  from 
and  going  beyond  what  was  necessary  for 
the  mere  purpose  of  taking  the  paten 
and  cup  into  Uie  hands  of  the  officiating 
minister. 


But  the  words  and  otherwise  were  also 
inserted  in  the  same  third  article  in  a  part 
which  rendered  it  very  difficult  to  attach 
any  definite  sense  to  them.  Those  words 
are  so  vague  that  the  learned  Judge  before 
whom  the  case  first  ctune.  Dr.  Lushington, 
conceived  that  he  could  not  admit  the 
article  in  that  form,  and  that  the  words 
introduced  such  a  degree  of  vagueness  as 
to  render  it  improper  to  call  upon  the  re- 
spondent to  answer  the  charge  in  its 
then  shape,  and  therefore  the  learned 
Judge  said  that  the  article  must  be  re- 
formed. 

In  the  reforming  of  that  article  those 
who  reformed  it  appear  to  have  gone  be- 
yond anything  that  was  required  by  the 
decision  of  the  learned  Judge  in  the  course 
of  the  argument  upon  the  admission  of 
the  articles.  They  not  merely  struck  out 
the  words,  "and  otherwise,"  but  they 
also  materially  varied  the  language  by  de- 
scribing definitely  in  the  reformed  article 
the  act  which  had  been  performed,  namely, 
that  it  was  an  elevation  of  the  elements 
"  above  the  head  of  the  respondent." 

The  article  then  became  confined  to  that 
particular  mode  of  elevation,  instead  of 
being  a  charge  of  elevation  beyond  what 
was  necessary  for  the  proper  compliance 
with  the  Rubric  ;  and,  therefore,  when  the 
sentence  of  the  Judge,  which  directs  that 
he  shall  abstain  for  the  fiiture  from  the 
elevation  "  as  pleaded  in  the  articles,"  is 
considered,  it  appears  to  their  Lordships 
that  they  are  necessarily  confined  to  that 
particular  charge  which  is  there  contained, 
and  that  particular  mode  of  elevation 
which  is  there  complained  of. 

We  have  been  thus  particular  in  going 
through  all  the  circumstances  of  this  case, 
which  is  left,  as  it  appears  to  their  Lord- 
ships, in  a  very  unsatisfectory  position, 
because  it  is  most  desirable,  and  their 
Lordships  are  all  of  opinion  that  it  should 
be  distinctly  understood  that  they  give 
no  sanction  whatever  to  a  notion  that  any 
elevation  whatever  of  the  elements,  as 
distinguished  from  the  mere  act  of  re- 
moving them  from  the  table  and  taking 
them  into  the  hand  of  the  minister,  is 
sanctioned  by  law.  It  is  not  necessary 
for  their  Lordships  to  say  more  (but  most 
undoubtedly  less  we  cannot  say)  than 
that  we  feel  nothing  has  taken  place  in 
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the  conrse  of  thk  cause  that  can  possibly 
jnstify  a  conclnsion  that  any  elevation 
whatever,  as  distingoished  &om  the  raising 
from  the  table,  is  proper  or  is  sanctioned. 
All  that  their  Lordships  can  saj  npon  the 
present  occasion  is,  that  the  point  has 
never  yet  been  in  these  proceedings  raised, 
that  a  particular  and  definite  mode  of 
elevation  only  has  been  averred  and  com- 
plained of^  and  with  that  particular  and 
definite  mode  of  elevation  we  have  no- 
thing  further  to  do,  because  it  is  oon- 
oeded  on  all  sides  that  such  particular 
mode  has  been  departed  from. 

It  is  not  for  us  to  say  how  far  the 
letter  to  which  the  respondent  himself 
has  referred,  and  in  a  part  of  which  he 
says  that  the  simple  compliance  with  the 
Babric,  namely,  taking  the  cup  and  the 
paten  into  his  hands,  would  be  sufficient 
for  the  purpose  of  satisfying  a  certain 
portion  of  his  parishioners  as  regards  the 
elevation  of  the  elements,  may  or  may 
not  have  misled  the  judges  who  had  thiis 
case  before  them. 

They  say  that  the  matter  complained  of 
having  been  discontinued,  had  not  been 
complained  of,  that  is,  by  the  articles, 
and  we  have  felt  it  to  be  right  and  proper 
to  say  that  nothing  we  are  now  determin- 
ing, can  therefore  be  pleaded  hereafter  as  a 
justification  for  any  mode  of  elevation 
which  is  to  be  distinguished  from  the 
mere  act  of  removing  the  elements  from 
the  table,  and  taking  them  into  the  hands 
of  the  minister. 

Inasmuch,  then,  as  the  reverend  re- 
spondent has  said  upon  oath,  and  it  is  not 
now  contravened,  that  his  course  of  pro- 
cedure has  only  been  that  which  he  says 
he  adopted  at  the  time  of  the  first  hearing 
of  the  matter,  owing  to  the  complaint 
made  of  the  higher  elevation  spoken  of  in 
the  articles,  their  Lordships  think  they 
eannot  in  that  state  of  circumstances  say 
Uiat  he  has  thereby  committed  a  breach 
of  the  monition  which  has  been  served 
upon  him. 

The  third  matter  which  has  been  com- 
plained of  is  as  follows  ;  and  as  to  this 
matter  their  Lordships  think  the  case  is 
open  to  very  different  considerations : — 

The  respondent  was  admonished  "  not 
to  kneel  or  prostrate  himself  before  the 
consecrated  elements  during  the  prayer 

Nbw  8bbu8,  39.— Eccum. 


of  consecration ; "  and  without  going' 
through  the  affidavits,  the  exact  state  of 
circumstances  may  be  taken  to  be  as  they 
appear  upon  the  affidavits  made  by  the 
respondent  himself  and  by  Mr.  Walker, 
the  gentieman  who  was  present  on  the 
several  occasions  referred  to  in  the  motion. 
The  affidavits  in  support  of  the  motion 
stated  distinctly  acts  of  prostration  and  of 
kneeling  during  the  period  of  the  prayer 
of  consecration.  Into  the  details  of  those 
affidavits  it  is  unnecessary  to  enter,  be- 
cause in  the  affidavit  of  the  respondent 
there  is  this  which  seems  to  set  the  case 
in  a  very  clear  light  as  far  as  the  facts  are 
concerned.  The  respondent  says :  "  I  did 
not  on  either  of  the  days  or  tunes  men- 
tioned in  the  affidavits  on  which  this  mo- 
tion is  founded,  nor  have  I  ever  since  the 
service  of  the  said  monition  on  me,  pro- 
strated myself  or  knelt  on  steps  lead- 
ing to  the  Communion  table,  or  elsewhere, 
when  celebrating  the  Holy  Communion 
during  any  part  of  the  consecration 
prayer.  I  admit  that  it  is  my  practice 
during  the  prayer  of  consecration  when 
celebrating  the  Holy  Communion," — the 
time,  therefore,  is  exactly  fixed  to  which 
the  monition  would  apply,  — "  and  whilst 
standing  before  the  holy  table,  reverently 
to  bend  one  knee  at  certain  parts  of  the  - 
said  prayer,  and  occasionally  m  so  doing 
my  knee  momentarily  touches  the  ground, 
but  such  touching  of  the  ground  is  no 
part  of  the  act  of  reverence  intended  by 
me.  Whether  my  knee  may  have  thus 
momentarily  touched  the  ground  on  either 
of  the  days  mentioned  in  the  said  affidavits 
on  which  I  am  stated  to  be  the  celebrating 
priest,  I  am,  of  course,  unable  to  say." 
Mr.  Walker  is  a  little  bolder  upon  uiat 
point,  because  he  says  this  (and  he  was 
present  on  these  days) — "  I  say  that  the 
respondent  did  not  prostrate  himself  or 
kneel  npon  the  steps  leading  to  the  Com- 
munion table  or  elsewhere  at  any  time 
during  the  prayer  of  consecration  on 
the  18th  day  of  July  and  the  14th  day 
of  November,  1869,  as  mentioned  in  the 
affidavits ;  and  to  the  best  of  my  belief 
he  did  not  touch  the  ground  with  either 
of  his  knees  at  all  during  that  time  on 
the  occasions  on  which  the  respondent  is 
accused  of  doing  so."  Then  he  ftirther 
says  this:  "And  having  regard  to  the 
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positions  of  the  celebrating  and  assisting 
priests  daring  the  consecration  prayer,  as 
well  as  to  the  length  and  nature  of  their 
dress,  I  do  not  helieve  that  it  is  possible 
for  anj  person  in  the  body  of  the  chnrcb 
to  say  whether  the  respondent  did  kneel 
or  not." 

Therefore,  the  case  as  stated  is  this : 
Mr.  Mackonochie  being  enjoined  against 
kneeling  daring  this  prayer,  admits  a 
gestare  which  he  contends  is  not  kneeling, 
bat  he  admits  a  bowing  of  his  knee,  a 
bowing  of  it  to  an  extent  which  occasions 
it  at  times  momentarily  to  touch  the 
ground,  a  bowing  of  it  to  an  extent  which 
renders  it  impossible  (according  to  Mr. 
Walker's  affidavit)  for  anybody  to  see 
whether  he  is  or  is  not  kneeling, — that  is 
the  distinct  statement  in  the  affidavits, 
namely,  that  nobody  could  see  whether  he 
is  kneeling  or  not. 

First  of  all  their  Lordships  would  con- 
aider  the  literal  question  which  is  before 
them,  whether  there  has  been  even  a  literal 
comphanoe  with  the  monition  in  this  act 
of  Mr.  Mackonochie.  Their  Lordships  are 
all  of  opinion  that  there  has  not  been  even 
a  literal  compliance ;  that  Mr.  Maokono- 
chie  has  knelt ;  and  that  bowing  the  knee 
in  the  manner  which  he  has  described  is 
kneeling ;  and  that  it  is  not  necessary  that 
a  person  should  touch  the  ground  in  order 
to  perform  such  an  act  of  reverence  as 
will  constitute  kneeling.  Of  coarse  there 
may  be  such  a  bowing  of  the  knee,  as 
would  not  amount  to  kneeling  in  the  sense 
of  the  monition,  but  Mr.  Mackonochie 
very  properly  says  that  he  takes  no  advan- 
tage of  any  suggestion  of  that  sort — there 
may  be  an  accidental  bowing  of  the  knee, 
arising  &om  &tigae  or  otherwise;  but 
here  is  a  knee  bent  for  the  purpose  of  re- 
verence and  in  such  a  manner  that  those 
who  behold  cannot  tell  whether  or  not 
what  Mr.  Mackonochie  and  Mr.  Walker 
call  kneeling,  that  is,  touching  the  ground 
with  the  knee,  has  been  arrived  at,  and 
indeed  Mr.  Mackonochie  says  that  at 
certain  times  his  knee  has  momentarily 
touched  the  ground.  This  seems  to  their 
Lordships  to  be  literally  kneeling. 

Bat  the  case  must  be  put  much  higher 
than  that,  because  neither  this  tribunal  nor 
any  tribunal  will  suffer  its  orders  to  be 


tampered  with  by  mere  evasion;  and  a 
mere  evasion  it  would  be,  to  allow  a  person 
when  ordered  not  to  kneel  (for  the  whole 
gist  and  purport  of  the  order,  as  I  shall  pre- 
sently show,  being  the  kneeling  by  way  of 
reverence)  to  say,  "  I  did  all  that  I  ooold 
do  towards  so  kneeling;  I  bowed  mv  knee; 
I  nearly  touched  the  groond  wim  it;  I 
did  not  quite  touch  the  ground,  bat  I  did 
it  in  such  a  maimer  that  all  my  congrega- 
tion, all  who  were  attending  uid  seeing 
that  which  I  did,  could  not  possibly  tell 
whether  I  were  kneeling  in  that  sense  w 
not."  It  would  be  intoleraUe  to  allow  any 
order  to  be  trifled  with  in  sach  a  manner 
as  must  be  implied  if  their  Lordships  were 
to  give  plaoe  for  a  moment  to  any  such 
argument  on  the  part  of  Mr.  Mackonochie 
as  that  this  was  a  compliance  with  tite 
order. 

Now,  with  reference  to  this  particular 
matter  of  kneeling,  it  is  one,  undoubtedly, 
of  very  great  importance  as  r^uds  the 
jadgment  which  has  been  pronounced, 
and  the  occasion  of  that  judgment.  We 
oaimot  do  better,  with  reference  to  this 
part  of  the  subject,  than  to  call  attention 
to  the  poroort  and  intent  of  the  Book  of 
Common  Prayer,  when  prescribing  what 
is  to  be  done,  and  in  omitting  to  prescribe 
that  which  it  does  not  intend  to  be  done. 
For  that  purpose  I  will  refer  to  the  judg- 
ment which  was  pronounced  by  Lord 
Cairns,  as  the  jadgment  of  the  Judicial  Com- 
mittee on  the  former  occasion  (1).  EUs 
Lordship  thus  expresses  himself :  "Their 
Lordships  are  of  opinion  that  it  is  not  open 
to  a  minister  of  the  Church,  or  eiven  to  t^eir 
Lordships,  in  advising  her  Majesty,  as  the 
highest  Ecclesiastical  Tribunal  of  Appeal, 
to  draw  a  distinction,  in  acts  which  are  a 
departure  from  or  violation  of  the  Rubric, 
between  those  which  are  important  and 
those  which  appear  to  be  triviaL  The 
object  of  a  Statute  of  Uniformity  is,  as  its 
preamble  expresses,  to  produce  an  '  uni- 
versal agreement  in  the  pubUc  warship  of 
Almighty  God,' — an  object  which  would 
ba  wholly  £rns<Tated  if  each  minister,  on  his 
own  view  of  the  relative  impotiance  of  the 
details  of  the  service,  were  to  be  at  liberty 
to  omit,  or  add  to,  or  alter  any  of  those 
details.  The  rule  upon  this  subject  has 
been  already  laid  down  by  the  Judicial 
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Committee  in  Wetterton  y.  Liddell  (7), 
and  their  Lordships  are  disposed  entirely  to 
adha«  to  it :  'In  the  performance  of  the 
■ervioes,  rites,  and  ceremonies  ordered  bj 
the  Prayer  Book,  the  directions  contained 
in  it  most  be  strictly  observed ;  no  omis- 
sion and  no  addition  can  be  permitted.'  " 
And  then  npon  this  very  subject  matter  his 
Lordship  further  proceeds  to  say, — "  There 
would  indeed  be  no  difficulty  in  shewing 
that  the  posture  of  the  celebrating  minis* 
ter  during  all  the  parte  of  the  Communion 
Serrioe  was,  and  that  for  obvious  reasons, 
deemed  to  be  of  no  small  importance  in 
tile  changes  introduced  into  the  Prayer 
Book  at  and  after  the  Reformation.  The 
various  stages  of  the  service  are,  as  has 
already  been  shewn,  fenced  and  guarded 
by  direotiona  of  the  most  minute  kind, 
u  to  standing  and  kneeling, — the  former 
attitade  being  prescribed  even  for  prayers, 
during  which  a  direction  to  kneel  might 
have  been  expected.  And  it  is  not  im- 
material to  observe  that  whereas  in  the 
first  Prayer  Book  of  King  Edward  the 
Vlth,  there  was  contained  at  the  end  a 
Rubric  in  these  words  : — '  As  touching 
kneeling,  crossing,  holding-up  of  hands, 
knocking  upon  the  breast,  ana  other  ges- 
tures, thej  may  be  used  or  left  as  every 
man's  devotion  serveth,  without  blame,' — 
this  Rubric  was  in  the  second  Prayer 
Book  of  Edward  the  Vlth,  and  in  all  the 
Bubeequent  Praver  Books,  omitted." 

We  may  forther  add  an  observation  as 
to  the  exbvme  care  which  is  taken  in  the 
Prayer  Book  to  guard  all  persons  who 
might  feel  a  scruple  with  reference  to 
kneeling  at  the  reception  of  the  Holy 
Communion  from  any  inference  that  might 
thereby  be  raised  in  their  minds  of  a 
nature  contrary  to  that  which  was  in* 
tended  by  the  Prayer  Book  itself  to  be 
expressed,  namely,  any  intention  of  adora> 
ticm  of  the  holy  elements.  This  is  most 
particalarly  and  carefully  guarded  against, 
and  the  reason  for  such  kneeling  is  ex- 
plained, and  said  to  be,  "  for  a  significa- 
tion of  oar  humble  and  grateful  aoknow- 
ment  of  the  benefit  of  Christ,  therein 
given  to  all  worthy  receivers,  and  for  the 
avoiding  of  such  pro&nation  and  disorder 

(7)  Moon's  Special  Bep.  187. 


in  the  Holy  Communion  as  might  otherwiss 
ensue."  Then  it  is  explained: — "Yet 
lest  the  same  kneeling  should  by  any  per- 
sons, either  out  of  ignorance  and  infirmity, 
or  out  of  malice  and  obstinacy,  be  miscon- 
stmcted  and  depraved,  it  is  hereby  declared, 
that  thereby  no  adoration  is  intended,  or 
ought  to  be  done,  either  unto  the  sacra- 
mental bread  and  wine  there  bodily  re- 
ceived, or  unto  any  corporal  presence  of 
Christ's  natural  flesh  and  blood.  For  the 
sacramental  bread  and  wine  remain  still 
in  their  very  natural  substances,  and  there- 
fore may  not  be  adored:  for  that  were 
idolatry,  to  be  abhorred  of  all  feithful 
Christians." 

And  again,  careftilly  does  our  Church 
provide  in  her  28th  Article  against  any 
such  adoration  as  we  have  spoken  of  by 
this  declaration — "  The  sacrament  of  the 
Lord's  Supper  was  not  by  Christ's  ordin- 
ance reserved,  carried  about,  lifted  up,  or 
worshipped." 

Now  that  being  so,  and  it  being  of  the 
utmost  importance  that  for  the  purposes 
of  common  prayer  such  union  should  be 
preserved  as  is  essential  to  the  happiness 
and  comfort  of  all  who  are  joining  in  this 
most    holy  ordinance,    what    can   be    a 

rter  ofience  than  the  offence  of  either 
addition  or  omission  occasioning 
trouble  or  conftision  in  the  minds  of  those 
who  are  invited  to  join  in  common  prayer, 
and  in  one  common  act  of  reverence? 
Acts  of  reverence,  where  necessary,  are 
enjoined ;  and  the  use  of  additional  acts 
of  reverence,  where  they  are  not  enjoined, 
is,  according  to  the  judgment  which  has 
been  pronounced  in  this  very  matter,  a 
thing  prohibited. 

If,  therefore,  the  reverend  respondent, 
in  performing  his  own  special  act  of  re- 
verence, does  it  in  such  a  manner  that  no 
one  can  tell  whether  he  is  not  doing  the 
very  thing  which  he  is  prohibited  from 
doing,  and  has  performed  that  special  act 
of  rererenoe  at  a  time  when  there  is  no 
direction  in  the  Book  of  Common  Prayer 
for  that  performance,  he  certainly  does 
that  which  miUtates,  in  every  possible 
view  of  the  case,  both  in  letter  and  spirit, 
against  the  monition  which  he  has  re- 
ceived, and  the  reasoning  which  occasioned 
that  monition  to  be  issued. 
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Whether  or  not  Mr.  Mackonochie  can 
reconcile  it  with  his  view  of  what  is  right, 
that  a  judgment  of  this  kind  should  be  so 
narrowly  scrutinised,  that  every  possible 
limit  should  be  placed  upon  it^  and  that 
notwithstanding  the  reasons  which  are 
assigned  for  it,  namely,  the  desire  of  pro* 
moting  uniformity  in  common  worship,  it 
should  be,  as  &r  as  possible,  evaded,  it  is 
not  for  their  Lordships  to  say.  There 
may  be  some  who  feel  great  grief  and 
sorrow  at  any  act  which  may  appear  to 
be  at  variance  with  the  common  charity 
and  love  that  should  induce  us  at  all  times 
when  assembled  for  worship,  and  most  es- 
pecially this  highest  and  holiest  act  of 
worship,  to  be  as  &r  as  possible  of  one 
mind,  so  that  then  at  least  our  uniiy  be 
not  disturbed. 

But  what  one  is  justified  in  saying,  as 
regards  the  act  which  is  now  compluned 
of  as  a  breach  of  the  monition,  is  this : 
that  it  is  not  possible,  happily,  to  reconcile 
with  the  administration  of  our  law  in  its 
narrowest  sense,  any  mere  evasion  of  that 
which  the  law  sanctions,  of  that  which 
the  law  has  ordered,  by  an  authority 
which  binds  this  reverend  gentleman,  as 
it  binds  every  subject  of  the  realm,  to 
strict  obedience.  That  obedience  may  be 
rendered  grudgingly,  if  so  it  must  be  ;  it 
may  be  rendered  in  a  manner  which  I  am 
sure  the  reverend  gentleman  would  not 
tolerate  on  the  part  of  any  of  his  flock,  if 
it  were  a  question  of  obedience  to  a  higher 
power ;  it  may  be  rendered,  therefore, 
strictly  within  the  limits  which  are  ex- 
actly  prescribed  by  the  monition,  but  that 
monition  mav  not  be  evaded.  A  mere 
literal  compbance  is  not  all  that  even 
the  law  requires ;  the  compliance  must 
not  be  literal  in  a  sense  which  is  but 
evasive. 

I  will  not,  in  the  name  of  their  Lord- 
ships, say  more  upon  what  I  confess 
presses  upon  me  individually  very  strongly, 
the  narrowness  of  obedience  shewn  by  the 
course  taken,  as  to  keeping  the  candles 
lighted  until  the  veiy  moment  when  they 
are  forbidden,  and  then  extinguishing 
them ;  and  as  to  the  elevation  of  the  ele- 
ments to  something  which,  even  on  the 
affidavits  themselves,  appears  to  me  to  be 
more  than  necessary  for  simply  taking  the 


cap  and  paten  into  the  hands  of  the  offi- 
ciating clergyman,  since  we  have  been 
obliged  to  hold  that  these  acts  were, 
nevertheless,  in  literal  compliance  with 
the  monition  having  reference  to  the 
Articles. 

But  here,  in  this  matter  of  the  kneehi^, 
their  Lordships  find  that  there  is,  first, 
not  even  a  hteral  compliance  with  the 
order ;  and  secondly,  if^  upon  any  struned 
interpretation  of  the  word  "  kneeling " 
(for  strained  as  it  appears  to  their  Lord- 
ships it  would  be),  they  could  arive  at  the 
conclusion  that  it  did  not  preclude  the  act 
of  bowing  one  knee  so  low  that  it  most  at 
times  touch  the  g^ond,  and  in  a  maimer 
which  cannot  possibly  be  distxngrnisfaed 
from  kneeling  by  those  who  witness  tiie  act ; 
Btill,  if  it  was  a  representation  of  the  for- 
bidden act,  as  nearly  as  the  party  diarged 
dared  to  represent  it,  and  in  such  a  guise 
as  to  convey  to  all  at  a  distance  the  im- 
pression that  the  act  of  kneeling  was 
really  performed,  that  would  be  a  species 
of  evasion  of  the  order  which  a  Court  of 
Justice  would  find  it  right  and  due  to  the 
maintenance  of  its  own  force  and  vigour 
to  visit  as  being  itself  a  breach  of  the  order 
which  had  been  made. 

For  these  reasons  it  has  seemed  to  their 
Lordships  (and  it  is  the  opinion  of  us  aU) 
to  say  that  there  has  been  a  clear  breach 
of  this  special  monition. 

Their  Lordships  next  take  into  conside- 
ration what  is  proper  and  right  to  be 
done.  They  did  not  hear  Mr.  Stephens 
upon  the  question  as  to  whether  or  not 
this  tribunal  has  the  means  of  enforcing 
its  orders.  Happily,  it  has  been  supplied 
(and  I  say  "happily,"  because  it  would 
be  in  vain  to  establish  a  tribunal  which 
has  no  power  to  enforce  its  orders)  with 
abundant  means  for  that  purpose  by  the 
statutes  which  have  been  passed  in  that 
behalf ;  but  into  the  examinatdon  of  those 
means,  and  the  difierent  modes  that  might 
be  adopted  for  that  purpose,  we  are  not, 
for  the  reason  I  am  presently  going  to 
mention,  about  to  enter.  In  declining  to 
take  any  more  severe  step  than  that  of 
compelling  Mr.  Mackonotuiie  to  pay  the 
costs  of  this  discussion,  their  Lordships 
have  had  to  consider  the  affidavit  which 
was  last  made  by  him,  and  to  which  they 
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luiTe  been  desirous  to  give  the  most  fa- 
Tonrable  oonstmction  and  aUowance ;  and 
in  tiiat  affidavit  Mr.  Mackonochie  very 
properly  says  ihait  he  never  intentionally 
or  advisedly,  in  any  respect,  disobeyed  the 
monition,  or  sanctioned  any  practice  con* 
trary  to  its  provisions.  I  confess  I  think, 
as  I  have  already  intimated,  that  Mr. 
Mackonochie  takes  an  extremely  narrow 
view  of  that  which  the  word  "  obedience  " 
ordinarily  implies,  when  he  says  that  he 
has  endeavoured  to  obey  this  oitler,  but  he 
does  say  that  which,  in  a  sense,  for  the 
pnrpoee  of  clearing  his  contempt,  he  may 
have  a  right  to  claim  the  benefit  of,  that 
he  never  intentionally  or  advisedly,  in  any 
respect,  disobeyed  the  monition. 

He  now,  we  hope,  will  learn  that  mere 
literal  oompUance  in  a  merely  evasive 
manner  will  not  soffioe.  Literal  com- 
plianoe  with  regard  to  the  actual  limits  of 
the  order  is,  of  course,  all  that  he  is  held 
to  in  law ;  for  an  obedience  to  the  spirit 
of  the  order,  we  can  only  trust  to  his  own 
feelings  and  his  own  conscience.  And 
when  he  thus  tells  us  that  it  has  not  been, 
and  is  not  his  desire  wilfiilly  to  disobey 
tlie  law,  or  to  disregard  its  monition,  their 
Lordships  think  that  they  are  bound,  upon 
ihe  first  occasion  of  the  matter  bong 
bronght  before  them  of  any  non-com> 
pliance  with-the  order,  to  allow  Mr.  Mac- 
konochie the  benefit  orthat  affidavit ;  and 
tiiey  do  not  think  it  necessary  on  the 
present  occasion  to  do  more,  after  expess- 
ing  their  opinion  judicially  that  the  moni- 
tion has  been  disobeyed  with  reference  to 
kneeling  during  the  prayer  of  consecra- 
tion, thui  to  mark  their  disapprobation  of 
such  a  course  of  proceeding  by  directing 
that  he  should  pay  the  costs  of  the  present 
^plication. 

Their  Lordships  make  no  further  order. 


PnctoTs,   Moore  Sc  Coney  for  appellant;   the 
RspoDdent  in  penoo. 


[IN  THE  CHANCERY  COURT  OF  YORK.] 

1869. 
Dec. 


.869.      1 
c.  1,  2.  ) 


N0BU3  V.  Y0T8BT.* 


Artideg  charging  heresy — Be/orming — 
Fommlariet  of  the  Ghurch  contrcmened — 
The  HomUies — -Pleading. 

ArUeles  exhibited  againtt  a  clergyman 
for  maintaining,  Sfc.,  doctrine  contrary  to  thai 
of  the  Church  of  England,  after  charging 
that  the  doctrine  complained  of  was  contrary 
to  certain  Articles  of  Religion,  and  certain 
parts  of  the  Book  of  Common  Prayer  and 
of  the  Homilies,  set  out  the  particular 
Articles  and  portions  of  the  Prayer  Book, 
and  proceeded  as  follows  — "  The  doc- 
trines, positions,  or  teachings,  declared  and 
taught  in  which  said  Articles  of  Religion, 
parts  of  the  Book  of  Common  Prayer, 
and  Formularies  of  the  said  Church,  are 
also  more  largely  expressed  in  the  godly 
and  wholesome  doctrine  necessary  for  these 
times,  contained  in  the  following  passages 
from  the  1st  and  2nd  Book  of  the  Homilies, 
namely,  SfC. "  :  —  Held,  that  the  articles 
might  be  admitted  to  proof  in  the  above 
form. 

This  was  a  suit  instituted  under  the 
Chnrch  Discipline  Act,  3  <fe  4  Vict.  c.  86, 
against  the  Rev.  Charles  Voysey,  Vicar  of 
Healangh,  in  the  county  and  diocese  of 
Tork,  for  maintaining  or  affirming  and 
promulgating  doctrines  contraiy  to  the 
Articles  and  formularies  of  the  Church  of 
England,  in  a  work  published  in  London, 
entitled  "  The  Sling  and  the  Stone,"  being 
a  collection  of  sermons  preached  by  Mr. 
Voysey  in  Healangh  chnrch. 

The  Bishop  of  London,  on  the  applica' 
tion  of  the  promoter,  issued  a  commission 
to  enquire  into  the  grounds  of  the  charge ; 
and  the  Commissioners  having  reported 
that  there  was  primd  fa^de  ground  for 
ftirther  proceedings,  the  case  was  sent,  by 
letters  of  request  fit>m  the  Archbishop  of 
York,  as  ordinary  of  the  diocese  in  which 
Healangh  is  situated,  to  the  Chancery 


*  Before  Oranrille  Haroonit  Vernon,  Esq., 
M.A.,  Vicar-Oeneial  and  Official  Principal  of  tJia 
Court  of  Appeal  of  the  Province  of  York. 
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Court  of  York,  the  Court  of  Appeal  of  the 
province ;  and  articles  were  subeequently 
exhibited  in  that  Court  against  the  defen- 
dant. 

The  articles,  after  setting  ont  certain 
passages  of  the  work  in  question,  charged 
that  in  those  passages  the  defendant  had 
"  maintained  or  afi&rmed,  and  promulgated 
doctrines  contrary,  or  repugnant  to,  or 
inconsistent  with  certain  of  the  Articles 
of  B«ligion,  certain  parts  of  the  Book  of 
Conmum  Prayer,  and  certain  portions 
of  the  1st  and  2nd  Books  of  Homi- 
lies."  They  then  set  out  the  particular 
Articles  and  parts  of  the  Book  of  Conunon 
Prayer  alleged  to  be  contravened,  and 
proceeded  as  follows  —  "  The  doctrines, 
teachings,  or  positions,  declared  and 
taught  in  which  said  Articles  of  Religion, 
parts  of  the  Book  of  Common  Prayer, 
and  fiormularies  of  the  sud  Church,  are 
also  more  largely  expressed  in  the  godly 
and  wholesome  doctrine  necessary  for 
these  times,  contained  in  the  following 
passages  from  the  1st  and  2nd  Books  of 
the  Homilies,  namely,  Ac."  (setting  out 
the  passages). 

The  promoter  having  moved  that  the 
Articles  be  admitted  to  proof, — 

Mr.  Voytey  in  person  moved,  inter  alia, 
that  they  should  be  reformed  bv  striking 
out  every  passage  referring  to  the  Homi- 
lies, on  the  gpround  that  the  Homilies  were 
not  binding  on  the  clergy,  the  doctrines 
contained  in  them  being  expressly  de- 
clared by  the  35th  Article  of  Behgion  (1) 
to  be  necessary  for  the  times  when  the 
Articles  were  framed,  and  that  it  was  not 
to  be  inferred  thence  that  they  are  neces- 
sary for  the  present  time. 

Archibald  and  Ootoie,  for  the  promoter, 
contended  that  he  was  entitled  to  refer  to 

(1)  "Tha  2ad  Book  of  Homilin,  the  sereial 
titles  whereof  we  hart  joined  under  this  Article, 
doth  eontMn  a  godly  and  wholeaome  doctrine,  and 
neceM«7  for  theae  timee,  aa  doth  the  former  Book 
of  Homilies,  which  were  set  forth  in  the  time  of 
Edwud  the  Sixth ;  and  therefore  we  jndge  them 
to  be  read  in  chnichee  by  the  ministers,  diligently 
and  distinctly,  that  they  may  be  nndeistanded  of 
the  people." 


the  Homilies  in  explanation  of  the  Articles 
of  Beligion,  and  that  to  this  extent  the 
Homihes  (where  not  inconsistent  with 
the  Articles  themselves)  constituted  a 
standard  of  doctrine — Bishop  of  Salitbury 
V.  WilUamu  (2) ;  and  that  the  proper 
mode  in  which  reference  may  be  made  to 
the  Homilies  is  ih&t  indicated  in  the  11th 
Article  of  Beligion  "  On  justification," 
which  states  "that  we  are  justified  by 
£uth  only  is  a  most  wholesome  doctrine, 
and  very  full  of  comfort,  as  more  largely  is 
expressed  in  the  Homily  of  Justification." 
(They  also  referred  to  Sheppard  v. 
Bennett  (3),  where  the  same  form  of  plead- 
ing was  allowed  by  Sir  B.  J.  Phillimore. 
Owr.  adv.  vuU. 

On  the  following  day,  Dec.  2 — 
The  OrricuL  Pbincipai.  admitited  the 
articles  to  proof  in  the  above  form,  saying 
that  he  saw,  no  reason  for  making  any 
reformation  whatever  in  them. 

Article*  admitted  accordingly. 


Proctors — in  the  appeal,  Moore  &  Curroy ;  solid- 
tors,  J.  B.  Lee,  for  promoter ;  j^uen  ts  Boseoe, 
for  defendant. 


[IN  THE  COURT  OF  ARCHES.] 
1869.      1     TBB  BISHOP  OP  WUiCHBSnB 

Nov.  19.  J  V.  wix. 

Abatement  of  Suit — Office  of  Judge  votun- 
tartly  promoted  by  Bithap  of  Diocese  — 
Bestgnaiion  of  See  by  Bishop— Amendment 
ofTiOe. 

The  Bishop  qf  the  diocese  in  which  the 
accused  clerk  hdd  prefermeni  sent  the  eoMge 
in  the  first  instance,  by  letters  of  request,  to 
the  Court  of  Arches.  The  Court  accepted 
the  letters  of  request,  and  issued  a  decree 
calling  upon  the  defendant  to  appear.  Tk» 
defendant  appeeured,  utuL  after  the  articles 

(2)  1  N.R.  199,  per  Dr.  Lnshington,  BJL 

(3)  In  the  Arches  Court  of  C^terbniy,  reported 
ante  p.  I. 
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had  beenbroughtin  and  admitted,  theBithop, 
who  vxu  the  promoter  of  the  cause,  resigned 
hit  tee: — Held,  that  the  cause  had  not 
abated  by  reason  of  such  resignation,  and 
leave  wa*  granted  to  amend  the  title  of  the 
cause  by  altering  the  designation  of  the 
pwtnoter. 

This  was  a  cause  or  btuinoM  of  the  office 
of  the  Judge  promoted  by  the  late  Bishop 
of  Winchester  against  the  Rev.  B.  H  E. 
Wix,  M.  A.,  a  clerk  in  holy  orders,  Vicar  of 
the  ecclesiastical  Parish  of  St.  Michael 
and  AH  Angels,  Swanmore,  in  the  Isle  of 
Wig^ht,  in  the  county  of  Southampton  and 
diocese  of  Winchester,  for  having  offended 
against  the  laws  ecclesiastical. 

The  case  was  sent  in  the  first  instance 
to  the  Court  of  Arches,  under  the  proTi> 
sions  of  the  Church  Discipline  Act  (3  &  4 
Vict.  o.  86),  by  letters  of  request,  dated 
the  14th  of  May,  1869,  signed  by  the  then 
Bishop  of  Winchester,  the  voluntary  pro- 
moteo'  of  the  cause.  The  Court  accepted 
the  letters  of  request,  and  issued  a  decree 
or  citation  calling  upon  the  defendant 
to  appear.  The  defendant's  proctor  en- 
tered an  appearance  on  his  behalf,  and 
after  the  articles  had  been  brought  in 
and  admitted,  the  said  Bishop  of  Winches- 
ter duly  and  canonically  resigned  his  see. 
His  resignation  was  accepted,  on  the  29th 
October,  1869,  by  the  Archbishop  of  Can- 
terbury, his  ecclesiastical  superior,  and  on 
the  11th  November,  1869,  Uie  Queen,  by 
an  order  in  Council,  declared  the  see  of 
Winchester  to  be  vacant. 

The  matter  now  came  before  the  Court 
on  an  act  on  petition,  dated  the  12th  No- 
vember, 1869,  which  was  brought  in  by 
the  defendant.  It  set  forth  the  above 
fiuHa,  and  alleged  that  by  reason  of  the 
resignation  of  the  Bishop  of  Winchester, 
and  of  the  said  see  being  then  vacant,  the 
cause  had  abated  and  come  to  an  end,  and 
prayed  that  the  defeni^nt  might  be  dis- 
missed imm.  further  observance  of  justice 
therein. 

The  proctors  for  the  promoter,  in  ans- 
wer to  the  act  on  petition,  denied  that 
the  cause  had  abated  as  alleged,  and  prayed 
the  Court  to  reject  the  prayer  of  the  de- 
fendant, and  to  order  th6  title  of  the  cause 
to  be  amended  by  describing  the  promoter 


as  the  Bight  Bey.  Charles  Richard  Sumner, 
D.D.,  late  Lord  Bishop  of  Winchester. 

A.  Charles,  for  the  defmdant,  submitted 
that  it  was  by  virtue  of  his  episcopal  ca- 
pacity the  Bishop  had  promoted  the  suit, 
and  that  the  effect  of  his  resignation  upon 
the  proceedings  was  the  same  as  if  he  were 
dead.  The  proceedings  resembled  proceed- 
ings at  common  law ;  and  hv  the  common 
law  a  suit  instituted  by  a  Bishop  abated 
by  his  resignation — Comyn's  Digest,  tit. 
Abatement,  H.  46.  It  was  in  the  diacr&> 
tion  of  the  Court  to  allow  the  title  of  the 
cause  to  be  amended,  but  the  case  was  one 
in  which  that  discretion  ought  not  to  be 
exercised. 

Dr.  Deane  (with  him  Dr.  Tristram)  for 
the  promoter. — The  rules  of  common 
law  procedure  do  not  apply  to  this  Court. 
It  is  true  the  suit  was  sent  here  by  the 
Bishop  in  his  episcopal  capacity,  by  letters 
of  request,  but  as  soon  as  the  letters  of  re- 
quest were  accepted  by  this  Court,  the 
Bishop  was  functus  officio  —  Maidman  v. 
Malpas  (1).  Dr.  Sumner  is,  however, 
still  the  promoter  of  tiie  suit,  and  all  that 
is  necessary  is  that  the  Court  should  allow 
a  formal  amendment  to  be  made  in  respect 
of  title. 

Sib  B.  J.  Phoxiiiobb. — In  this  case 
there  are  two  applications  before  the  Court 
— one  on  behalf  of  the  clerk  accused  of  an 
ecclesiastical  offence,  that  the  Court  wiU 
pronounce  the  suit,  to  have  abated  by  rea- 
son of  the  Bishop  of  Winchester,  who 
originally  promoted  it,  having  ceased  to 
occupy  his  see  of  Winchester ;  the  other 
on  behalf  of  the  promoter  of  liie  office  of 
the  Judge,  that  the  Court  will  allow  the 
title  of  the  cause  to  be  altered  by  striking 
out  the  description  of  the  bishop,  and  sub- 
stituting the  "Bight Bev.  Charles  Bichard 
Sumner,  D.D.,  late  Lord  Bishop  of  Win- 
chester." The  question  is  novel  in  prac- 
tice, because  the  registrar,  after  careful 
search,  has  been  unable  to  find  any  direct 
precedent ;  but  it  is  not  difficult,  I  think, 
to  decide  according  to  principle.  The 
subject  for  the  consideration  of  the  Court 
to  day  is  naturally  divided  into  these  two 

(1)  1  Hag.  Cons.,  205^  208. 
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Iieads — Tint,  has  tlie  Court  any  disisre- 
tion  to  exercise  at  all  npon  the  matter  ? 
and,  secondly,  if  it  has  any  discretion,  how 
onght  that  discretion  to  be  exercised? 
Mr.  Charles,  who  has  pnt  the  matter 
clearly  and  ably  on  behalf  of  his  client, 
has  pressed  npon  the  Court  certain  analo* 
gies  of  common  law  in  respect  of  crimi- 
nal charges  and  aocosations.  Bat  I  re- 
member what  was  said  by  Lord  Wensley- 
dale,  deUvering  the  judgment  of  the  Privy 
Council  in  Sherwood  v.  Bay  (2),  that  the 
proceedings  of  the  Elcclesiastiatl  Courts 
are  not  governed  by  the  rules  of  the  com- 
mon law,  or  any  analogies  which  they 
fbmish;  and  certainly  I  should  be  very 
loth  to  adopt  the  analogy  of  the  common 
law  at  a  tune  when  it  was  in  its  most 
defective  condition,  and  on  points  in  which 
it  has  undergone,  in  deference  to  common 
sense  and  justice,  very  considerable  refor- 
mation. I  must  dismiss,  then,  those  ana- 
lo^es  altogether  from  my  consideration. 

It  is  necessary  to  state  shortly  the  exact 
state  of  the  proceedings  before  me  at 
which  the  applications  are  made.  The 
case  was  sent  to  this  Court,  by  letters  of 
request,  by  the  late  Bishop  of  Winchester. 
It  rested  with  him,  in  the  exercise  of  his 
episcopal  ofiSce,  to  determine  whether  the 
suit  should  proceed  or  not,  and  in  what 
manner.  It  was  optional  with  him  to 
cause  his  office  to  be  promoted  before  him- 
self, or  to  send  the  case  by  letters  of  re- 
quest to  be  heard  before  tlus  Court,  eitiier 
appointing  a  private  person  (his  secretary, 
for  instance)  to  carry  on  the  proceedings 
in  his  own  name,  or  by  appearing  himself 
as  a  voluntary  promoter  of  the  office  of 
the  Judge.  He  has  exercised  his  discre- 
tion by  adopting  the  latter  course.  This 
discretion  he  had  exercised  before  he  re- 
signed his  see,  and  as  soon  as  this  Court 
became  properly  in  possession  of  the  cause, 
the  bishop  m  lus  official  CE^iacity  had  no 
longer  any  control  over  the  proceedings. 
Having  sent  the  case  by  letters  of  reqnest 
to  this  Court  under  the  statute  3  &  4 
Vict.  c.  86,  and  having  resolved  npon  that 
mode  of  conducting  the  criminal  suit,  the 
Court,  according  to  the  recent  decision  of 
the  Privy  Council,  had  no  option  left  it  bat 

(2)  1  Moore  P.O.  3S7. 


to  accept  tixe  letters  of  reqnest.  WeU, 
the  Com^  accepted  the  letters  of  request, 
and  issued  a  decree,  which  being  served 
upon  the  party,  brought  him  b^re  the 
Court,  and  at  this  moment  tiie  Court  has 
before  it  the  promoter  of  the  office  of  the 
Judge  and  the  accused  clerk.  It  is  tma 
that  the  late  bishop  is  the  promoter  of  the 
cause,  but,  as  I  have  said,  a  private  per- 
son might,  with  his  sanction,  have  acted 
as  the  promoter.  Farther,  ihe  promoter 
of  the  office  of  this  Court  must  not  be  con- 
founded with  the  promoter  of  the  office  of 
the  Bishop  of  Winchester ;  and  the  canse 
being  now  in  this  Court,  it  is  the  office  of 
the  Archbishop  of  Canterbury,  acting 
through  the  Court,  and  not  the  office  ot 
the  bishop,  that  is  being  promoted.  The 
question,  therefore,  when  it  is  so  stated, 
becomes,  as  it  appears  to  me,  one  of  ex- 
treme simplicity,  and  it  is  simply  this: 
whether  the  promoter  of  the  office  of  the 
Court,  having,  from  the  circumstance  of 
his  resignation  of  the  see  of  Winchester, 
undergone  a  change  of  designation  or  title, 
the  Court  shall  allow  the  cause  to  go  on 
with  that  change  of  designation  inserted 
in  it,  or  dismiss  the  cause  altogether  P  I 
don't  know  if  I  have  a  discretion  to  exer- 
cise in  this  matter ;  but  I  am  certain  that 
if  I  have,  it  ought  to  be  exercised,  both  for 
the  interests  of  the  Church  and  upon  ibe 
principles  of  common  justice  in  a  case  of 
this  description,  by  refiising  to  allow  a 
technical  objection  of  this  kmd  to  be  sus- 
tained, and  by  granting  the  application 
for  the  alteration  of  the  title  of  the  cause. 
And  that  is  the  decision  at  which  the  Court 
has  arrived. 

1  must  dismiss  the  defendant's  petition. 
I  order  the  title  of  the  cause  to  be 
amended  according  to  tho  prayer  of  the 
promoter.  A  new  proxy  must  be  given 
m  Bishop  Summer's  own  name. 


Piroetora — Hooie  &  Currey,  for  promoter;  Q.  H. 
Brooks,  for  defendants 
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1870.         "I  THB     OFFICl     OI-    THE    JUDOB 
Jan.  10,  11.  >       PBOMOTKD  BT  BISHOP  SUU- 

Feb.  3.     J      NBB  V.  wn. 

Chwch  'Discipline  Act — Itiites  and  Cere- 
monies— "  Gospel  Lights  " — Use  of  Lighted 
Candles  on  "  Be-table  "  during  Gelebration 
of  Holy  Communion — Incense. 

In  a  proceeding  under  the  Church  Disci- 
pline Act,  the  defendant,  a  derk  m  orders, 
was  charged  with  having  caused  or  per- 
miiied  ttoo  lighted  candles  to  he  held,  one 
on  each  side  of  the  priest,  when  reading  the 
QospeL,  such  lighted  candles  not  being  then  re- 
quired for  the  purpose  of  giving  light: — 
Held,  an  addiiion  to  the  rites  or  ceremonies 
prescribed  by  the  law,  and  therefore  unlawful. 

B  was  proved  in  a  proceeding  under  the 
Church  Discipline  Act,  that  the  defendant, 
a  derk  m  orders,  during  the  celebration  of  the 
Holy  Communion,used  lighted  candles  which 
were  placed  on  a"  re-table,"  being  a  piece 
of  furniture  ditiinet  from  and  standing  be- 
hind the  Holy  Table,  when  such  lighted 
eandUs  were  not  wanted  for  the  purpose  of 
giving  light ;  and  that  he  also  used  incense 
for  censing  persons  and  things  immediately 
before  and  after  the  celebration  of  the  Eit- 
eharisi  : — Held,  that  the  use  of  the  lighted 
candies  was  illegal,  whether  regarded  as 
falling  under  tlte  category  of  "  ceremonies  " 
or  "  omamenia  ;  "  and  that  the  use  of  the 
incense  was  also  unlaicful,  as  being  sub- 
sidiary and  preparatory  to  the  celebration 
of  the  Holy  Commmtion. 

This  was  a  cause  sent  in  the  first  in- 
stance to  the  Court  of  Arches,  onder  the 
provisions  of  the  Church  Discipline  Act 
(3  4  4  Vict.  0.  86)  by  letters  of  request, 
dated  the  14th  of  May,  1869,  signed  by 
the  then  Bishop  of  Winchester,  the  volnn- 
tary  promoter  of  the  cause.  The  defend- 
ant appeared,  and  after  the  articles  had 
been  brought  in  and  admitted,  the  Bishop 
of  Winchester  duly  and  canonically  re- 
signed his  see.  The  title  of  the  cause 
was  thereupon  amended  (see  Winchester 
T.  Wix  (1 ),  and  it  now  came  on  for  hearing 
before  the  Dean  of  the  Arches. 

Dr.  Deane,  with  him  Dr.  Tristram,  for 
the  promoter. 

(1)  ante,  23. 
Hkw  Sbbibs,  39.  — Ecd-if. 


A.  Charles  for  the  defendant. 

The  &cts  and  arguments  are  stated  in 
the  judgment,  which  was  delivered  on  the 
3rd  of  February  as  follows : — 

Sib  B.  J.  Philldiore. — In  this  case 
the  office  of  the  judge  is  promoted  by  the 
late  Bishop  of  Winchester  against  the 
Rev.  Bichard  Hooker  Edward  Wix,  vicar 
of  St.  Michael  and  All  Angels,  Swamnore^ 
in  the  Isle  of  Wight. 

The  case  comes  before  this  Court  by 
letters  of  reqaest  from  the  diocese  of 
Winchester,  and  Bishop  Sumner  having 
ceased  to  be  bishop  of  the  see  of  Win- 
chester, continues  to  be  the  promoter  of 
the  suit. 

The  defendant  is  charged  with  the  ec- 
clesiastical offences  of  adding  to  the  cere- 
monies and  rites  prescribed  by  the  law  to 
ba  used  in  church,  by  the  burning  of 
lights  and  the  use  of  incense. 

The  charges  with  respect  to  the  burning 
of  lights  are  contained  in  the  foUowing 
articles : — 

'■  3rd.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  church  of  the  said 
perpetual  curacy  or  vicarage  of  St.  Mi- 
chael and  All  Angels,  Swanmore,  on  the 
following  Sundays,  to  wit,  on  the  7th  day 
of  February,  on  the  28th  day  of  March, 
on  the  18th  day  of  April,  and  on  the  23rd 
day  of  May,  all  in  the  year  1869,  used 
lighted  candles  on  the  communion  table 
in  the  said  church,  or  on  a  ledge  or  shelf 
immediately  above  the  said  communion 
table,  the  said  ledge  or  shelf  having  the 
appearance  of  being  affixed  to  and  forming 
part  of  the  said  communion  table,  during 
the  celebration  of  the  Holy  Communion 
at  times  when  such  lighted  candles  were 
not  required  for  the  purpose  of  giving 
light,  and  permitted  and  sanctioned  such 
use  of  lighted  candles." 

"  5th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church  on  the 
foUowing  Sundays,  to  wit,  on  the  28th 
day  of  March,  on  the  18th  day  of  April, 
and  on  the  23rd  day  of  May,  aU  in  the 
year  1869,  used  lighted  candles  placed  in 
candlesticks  standing  on  each  side  of  the 
communion  table  during  the  celebration 
of  the  Holy  Communion,  at  times  when 
such  lighted  candles  were  not  required 
for  the  purpose  of  giving  light,  and  per> 
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mitted  and  sanctioned  such  rue  of  lighted 
candles." 

"  7th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church,  on 
Sanday,  the  28th  day  of  March,  1869, 
cansed  or  permitted  two  Ughted  candles 
to  be  held,  one  on  each  side  of  the  priest 
when  reading  the  Gospel,  sach  lighted 
candles  not  being  then  required  for  the 
purpose  of  giving  light." 

I  will  d^  with  the  last  article  first, 
because  it  is  admitted  on  behalf  of  the 
promoter  that  the  practice  therein  com. 
plained  of  has  been  de  facto  discontinued 
by  Mr.  Wix  since  the  service  upon  him 
of  a  monition  by  the  bishop,  dated  the 
3rd  of  April  in  last  year,  and  before 
the  commencement  of  this  suit;  at  the 
same  time  Mr.  Wix  contends  that  the 
practice  is  lawful,  and  the  judgment  of 
the  Court  is  prayed  by  the  promoter  there- 
upon. 

I  am  of  opinion  that  the  practice 
charged  in  this  article  is  unlawfiil,  as  an 
addition  to  the  rites  or  ceremonies  pre- 
scribed by  the  law.  I  am  glad,  therefore, 
that  Mr.  Wix  obeyed  the  monition  of  his 
ordinary,  and  must  admonish  him  not  to 
return  to  the  use  of  this  practice. 

With  respect  to  the  charge  contained 
in  the  3rd  article,  Mr.  Wix  offers  the  fol- 
lowing defence  in  his  responsive  plea 
(3rd  article) : — 

He  says  the  charge  against  him — 

"  Is  in  part  untruly  pleaded,  for  he 
alleges  that  on  the  said  days  in  the  said 
third  article  mentioned,  the  said  Ughted 
candles  were  not  placed  on  the  commu- 
nion table,  or  on  a  ledge  or  shelf  imme- 
diately above  the  same  as  therein  alleged, 
but  upon  a  certain  other  table  called  a  re- 
table,  the  said  re-table  standing  distinct 
and  separate  from,  and  not  forming  or 
appearing  to  form  part  ot,  and  not  being 
affixed  or  appearing  to  be  affixed  to  the 
said  commumon  table." 

And  he  denies  that  the  use  of  such 
lighted  candles  is  an  unlawitd  addition 
to,  or  deviation  from,  the  forms  prescribed 
by  the  law. 

With  respect  to  the  charge  in  the  5th 
article,  the  defendant  admits  the  tact  to 
be  true  as  stated,  but  makes  a  similar 
denial  with  respect  to  the  law. 

The  charges  with  respect  to  the  un- 


lawful use  of  incense  are  contained  in  the 
following  articles : — 

"9th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church  on  the 
following  Sundays,  to  wit,  on  the  7th  day 
of  February,  on  the  28th  day  of  March, 
on  the  18th  day  of  AprO,  and  on  the 
23Td  day  of  May,  all  in  the  year  1869, 
used  incense  for  censing  persons  and 
things  in  and  during  the  celebration  of 
the  Holy  Communion,  or  as  subsidiaiy 
thereto,  and  permitted  and  sanctioned 
such  use  of  incense." 

The  defendant  in  his  responsive  plea 
(article  9)  denies  that  he  on  the  days  in 
the  article  mentioned  used  incense  for 
censing  persons  and  things  in  and  during 
the  celebration  of  the  Holy  Communion, 
or  as  subsidiary  thereto,  or  permitted  or 
sanctioned  such  use  of  incense  as  in  the 
said  article  alleged.  And  the  defendant 
further  says  that  he  used,  and  permitted, 
and  sanctioned  the  use  o{  incense  on  the 
days  in  the  said  article  mentioned  not  for 
censing  persons  or  things  nor  in  or  during 
the  celebration  of  the  Holy  Communion, 
nor  as  subsidiary  thereto,  but  for  other 
and  lawflil  purposes. 

"11th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church  on  the 
following  Sundays,  to  wit,  on  the  7th  day 
of  February,  on  the  28th  day  of  March, 
on  the  18th  day  of  April,  and  on  the  23rd 
day  of  May,  all  in  the  year  1869,  used  in- 
cense in  and  during  the  celebration  of  the 
Holy  Communion,  or  as  subsidiary  thereto, 
and  permitt«d  and  sanctioned  such  use  of 
incense." 

As  to  this  article,  the  defendant  in  his 
responsive  plea  (art.  11)  denies  that  he 
on  the  days  in  the  said  11th  article  men- 
tioned used  incense  in  and  during  the  ce- 
lebration of  the  Holy  Communion,  or  as 
subsidiary  thereto,  or  permitted  and  san- 
ctioned such  use  of  incense. 

"  13th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church,  on  the 
foUowing  Sundays,  to  wit,  on  the  7th  day 
of  February,  on  the  28th  day  of  March,  on 
the  18th  day  of  April,  and  on  the  23rd 
day  of  May,  all  in  the  year  1869,  used 
incense  during  Divine  Service,  or  as  sub- 
sidiary thereto,  and  permitted  and  sanc- 
tioned such  use  of  incense." 

As  to  this  article,  the  defendant  in  his 
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reeponsiTe  plea  (art.  13)  demes  thai  he 
na^  or  permitted  or  sanctioned  the  nse 
of  incense  on  the  days  in  the  said  13th 
article  mentioned,  during  Divine  Service, 
or  as  snbsidiary  thereto,  bat  he  admits 
that  he  osed  incense  in  a  proper  and  law- 
Ad  manner  on  the  said  days. 

"  15th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church,  on  the 
following  Sundays,  to  wit,  on  the  7th  day 
of  February,  on  the  28th  day  of  March, 
on  the  18th  day  of  April,  and  on  the  23rd 
day  of  May,  all  in  the  year  1869,  ceremo- 
nially used  incense,  and  permitted  and 
sanctioned  such  ceremonial  use  of  incense." 
As  to  this  article,  the  defendant  in  his 
responsive  plea  (art.  15)  denies  that  he 
on  the  days  in  the  said  article  mentioned 
used  incense  ceremonially,  or  permitted 
or  sanctioned  such  ceremonial  use  of  in- 
cense. 

It  appefvrs  from  the  evidence  that  what 
is  called  the  re-table  is  a  separate  and  dis- 
tinct piece  of  fhmiture  from  the  holy 
table;  that  it  is  placed  behind  the  holy 
table ;  and  that  the  ledge  or  shelf  of  it,  to 
nse  the  words  of  the  witness,  "  appears 
like  a  mantle-piece  "  over  the  holy  table ; 
that  on  this  re-table  stood  two  large  candles 
and  twelve  branch  candles,  and  that  on 
each  side  of  the  holy  table  there  stood  a 
large  candlestick  which  rested  on  the 
ground.  All  these  candles  were  hghted 
at  the  time  and  in  the  manner  which  I 
wiU  now  state.  And  I  may  remark  that 
the  counsel  for  Mr.  Wix  admitted  very 
properly  that  the  evidence  given  by  the 
witness  Cooper  was  substantially  correct, 
and  did  not  cross-examine  him.  It  ap- 
pears from  his  evidence  that  after  the 
third  collect  for  grace  had  been  said,  then 
there  was  a  sermon ;  after  which  the  re- 
maining prayers  were  said,  concluding 
with  the  apostolic  benediction.  After  this 
the  candles  were  hghted  by  a  chorister ; 
there  was  a  procession  by  the  minister 
and  choir  then  formed,  and  they  went 
from  the  church  to  the  vestry.  After 
which,  another  procession  came  from  the 
Vestry  with  censers  and  incense  burning, 
went  to  the  holy  table,  where  the  priest 
stirred  ap  the  incense,  and  censed  ail  the 
things  on  the  re-table  and  holy  table,  while 
he  himself  was  censed  by  a  boy  behind  him. 
After  which  the  censers  and  incense  were 


carried  by  a  boy  into  the  vestry,  accom- 
panied it  should  seem  by  one  of  the  priests, 
another  priest  remaining  at  the  holy  table. 
After  the  communion  service  was  over  the 
censers  were  again  fetched  from  the  vestir ; 
another  procession  was  formed,  and  the 
lights  were  extinguished.  There  were  no 
lighted  candles  on  the  holy  table  itself; 
there  was  no  incense  burning  during  the 
time  of  the  celebration  of  the  Eucharist. 
Between  the  close  of  the  morning  prayers 
and  the  beginning  of  the  commnmon  ser* 
vice  some  of  the  congregation  left  the 
chorch  and  other  persons  came  in,  and  a 
beU  was  rung  to  denote  that  the  commu- 
nion service  had  begun.  These  four  facts 
which  are  proved  in  the  case  are  much  re- 
lied upon  by  the  coansel  for  Mr.  Wix  as 
materially  differing  the  present  case  from 
that  of  Martin  v.  Mackonochie  (2) ;  so 
much  so  as  to  make  this  present  case  one 
prinuB  invpressumis. 

It  has  been  forcibly  contended  that  the 
two  judgments  of  Martin  v.  Mackonochie 
(2)  and  Liddell  v.  Westerton  (3)  are  irre- 
concileable  in  principle,  and  that  I  oaght 
to  follow  the  doctrine  laid  down  in  the 
former,  and  not  in  the  latter  case.  If,  in- 
deed, the  duty  were  cast  on  me  of  demon- 
strating that  the  two  decisions  were  in 
every  respect  harmonious  as  to  the  prin- 
ciple on  which  they  proceeded,  I  might 
perhaps,  though  I  do  not  say  that  I 
should,  find  IJbe  task  a  diffictdt  one  to 
execute,  more  especially  with  respect  to 
the  weight  apparently  given  to  the  injunc- 
tions of  Edw.  VI.  in  Liddell  v.  Westerton, 
and  their  entire  rejection  in  Martin  v. 
Mackonochie  (2),  when  they  were  relied 
npon  for  the  purpose  of  showing  that 
the  burning  of  two  candles  to  represent 
the  true  light  of  the  world  was  illegal. 
But  I  am  happy  to  think  that  no  such 
duty  is  imposed  upon  me  in  the  present 
case.  The  lights  which  were  burnt  in 
this  case  were  not  upon  the  holy  table 
or  "high  altar,"  and  therefore  are  un- 
affected by  the  injunctions;  and  the  light- 
ing and  the  burning  of  them  in  the  manner 
and  the  circumstances  proved  appears  to 
me  to  fall  under  the  category  of  cere- 
monies.    Nor  are  they,  in  the  language 

^2)  38  Law    3.    Rep.   (k.s.)  Eccles.    1;    (.e. 
2  Law  Rep.  P.C.  866. 
(3)  Moore'B  Special  Report. 
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of  the  Privy  Council  in  Martin  v.  Macko- 
nochie  (2),  "  inert  and  nnased,"  bat  things 
activelj  employed  as  a  part  of  a  ceremony, 
and  are  therefore  illegal  according  to  my 
own  decision  in  the  same  case.  It  is  not 
necessary  that  I  should  pass  any  opinion 
upon  the  legality  of  these  things,  if  they 
were  decorations,  and  neither  "oma> 
menta"  nor  ceremonies.  It  will  be  re- 
membered  that  the  candles  were  lit  and 
burning  daring  the  whole  of  the  Comma- 
nion  Service. 

Now  with  respect  to  the  nse  of  incense, 
the  principal  defence  is  that  it  was  em- 
ployed daring  an  interval  between  two 
services,  and  neither  belonged  to  nor  was 
sabsidiary  to  either.  I  cannot  take  this 
view  of  the  state  of  facts  which  is  proved 
by  the  evidence.  I  think  the  fitir  resolt 
of  that  evidence  is  that  incensa  was  used 
in  the  interval  between  two  services  which 
woald  otherwise  have  immediately  sac- 
oeeded  each  other ;  almost  the  same  con- 
gregation was  present  at  both  services  and 
in  the  interval  between  them.  It  is  true 
that  after  the  incense  had  been  removed  a 
bell  W81S  rang  to  signify  that  the  second 
service  was  about  to  begin ;  bat  looking 
at  all  the  circamsiances  I  think  it  would 
be  unreasonable  and  anjudicial  not  to  con- 
clude that  the  burning  of  the  incense  was 
intended  to  be  sabsiduuy  and  preparatory 
to  the  c^ebration  of  the  Holy  Commu- 
nion. I  am  bound  therefore  to  pronounce 
that  the  use  of  the  incense  as  well  as  the 
lighting  and  baming  of  the  candles  ac- 
cording to  the  (acta  admitted  to  be  proved 
in  this  case,  were  illegal  acts,  and  that 
Mr.  Wis  ought  to  have  obeyed  altogether, 
as  he  did  partially,  the  monitions  of  his 
ordinary,  which  are  set  forth  in  the  ar- 
ticles, and  I  must  admonish  him  to  abstain 
&om  such  practices  for  the  fature,  and  I 
must  condemn  him  in  the  costs  of  this  suit. 


froctorx — Messrs.  Moore  &  Cnrrey,  for  promoter; 
Mr.  Q.  H.  Brooks,  for  defendant. 
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Feb.  3. 

Church  Discipline  Act — Rubrics,  Con- 
struction of — Vestments — Boly  Communion, 
Administration  of — Wine  mixed  with  Water 
— Wafer  Bread — Bites  and  Ceremonies. 

The  ornaments  of  the  minister,  to  which 
the  present  rubric  refers,  are  those  mentioned 
in  the  first  Prayer  Book  of  Edward  6,  and  no 
ecclesiastical  censure  can  attach  for  their 
use  in  the  prescribed  manner  in  the  per- 
formance of  divine  service.  They  are,  for 
minister*  below  the  order  of  bishops,  and 
when  officiating  at  the  Communion  Service, 
cope,  vestment  or  chasuble,  surplice,  alb  and 
tunide;  in  aU  other  services  the  surplice 
only,  except  that  in  cathedral  churches  and 
colleges  the  academical  hood  may  be  also 
worn.  The  cap  called  a  "biretta,"  though 
not  mentumed,  may  be  worn  by  the  minister 
as  a  decent  protection  to  the  head  when 
needed. 

Provided  that  the  mingling  be  not  made 
at  the  time  of  the  celebration,  so  as  to  con- 
stitute a  new  rite  or  ceremony,  it  is  lawful 
for  the  minister  to  administer  urine  mixed 
with  water,  instead  of  wine,  to  the  communi- 
coMts  at  the  hordes  Supper. 

The  rubric  directs  that  the  bread  used  in 
the  administfaiion  of  the  Holy  Communion 
shaU  be  broken  by  the  priest  during  the 
course  of  the  prayer  of  consecraiioit,  but  U 
does  not  require  that  the  bread  so  used 
should  be  of  any  particular  shape.  The 
bread  may  be  '■^  wafer  bread,"  or  bread 
made  in  the  special  fashion  and  shape  of 
circular  wafers. 

It  is  contrary  to  the  82nd  canon,  and  has 
no  warranty  in  primitive  use  or  custom,  to 
leave  the  holy  table  wUhoui  any  decent 
covering  during  divine  service,  even  thotigh 
there  should  be  no  admimstraUon  of  ihe 
Holy  Commv/nion. 

It  is  contrary  to  the  rubric,  viz.,  that 
which  precedes  th^  Lord's  Prayer  at  the 
beginning  of  the  Communion  Service,  for  the 
minister  to  read  the  collects  next  before  the 
epistle  for  the  day  in  the  Communion  Ser- 
vice, standing  in  front  of  the  holy  table, 
with  his  back  to  the  people,  or,  whUe  read- 
ing  the  collects  following  the  creed,  to  stand 
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infroat  of  the  middle  of  the  holy  tahh  at 
the  foot  of  the  steps  leading  up  to  the  same, 
vrith  hie  back  to  the  people ;  and  though, 
perhaps,  not  governed  by  any  positive  order 
in  a  rubric,  it  is  contrary  to  the  intent  of 
the  Prayer  Book  for  the  minister  to  read 
the  epistle  in  the  communion  sendee  with 
hit  back  to  the.people,  the  epistle  not  being  a 
prayer  addressed  to  Ood,  but  a  portion  of 
the  Scripture  read  to  the  people. 

The  minister  has  no  taarranty  *»  the 
Prayer  Book  for  announcing  the  celebration 
cf  the  holy  com,munion  as  a  "  high  celebra- 
tion of  the  holy  eucharist,"  or  for  giving 
notice  of  holy  days  other  than  those  which 
the  Church  has  directed  to  be  (^served,  and 
which  are  to  be  found  after  the  preface  of 
the  Prayer  Book,  under  the  head  of  "A 
Table  of  all  the  Feasts  that  are  to  be  ob- 
served in  the  Church  of  England  throughout 
the  year." 

Bites  and  ceremonies  falling  within  the 
judgments  in  Martin  v.  Mackoaochie  and 
Flamank  v.  Simpson. 

This  was  a  proceeding  nnder  the  Cfanrcli 
Discipline  Act  (3  <fc  4  Vict.  c.  86)  brought 
hj  letters  of  request  from  the  Bishop  of 
Chichest^'  into  the  Court  of  Arches.  It 
vras  promoted  by  Charles  James  Elphin- 
stone,  of  Brighton,  in  the  county  of 
Sussex,  a  colonel  in  Her  Majesty's  army, 
against  the  Bev.  John  Purchas,  clerk, 
perpetn&l  curate  or  minister  of  St.  James's 
Church  or  Chapel,  at  Brighton,  in  the 
county  of  Sussex,  and  diocese  of  Chi- 
chester, and  province  of  Canterbury.  The 
defendant  did  not  appear  to  the  citation, 
and  the  proceedings  were  carried  on  in 
ptBMMn. 

The  charges  articled  against  the  de- 
fendant are  folly  set  out  in  the  judgment. 
The  most  seiiouB  of  them  related  to  the 
wearing  of  certain  vestments,  viz.,  copes, 
chasuU^,  albs  with  patches  called  ap- 
parels, tippets  of  a  circular  form  on  the 
Bhonlders,  gold  stoles,  coloured  stoles,  dal-  , 
mt^cs,  tonics  or  tunicles,  and  caps  called 
"biiettas,"  by  the  defendant  and  by  other 
officiating  ministers  with  his  consent 
during  the  celebration  of  divine  service. 

The  case  was  heard  during  Michaelmas 
Term  last,  and  occupied  the  Court  two 
days  (27th  and  29th  of  November). 

A.  J.  Stephens  (with  him  Dr.  Tristram, 


Archibald,  and  B.  Shaw),  for  the  pro- 
moter. 

Cur.  adv.  vult. 

On  the  3rd  of  Febmary  judgment  was 
gfiven  as  follows : — 

Sib  R.  J.  Philumorb. — This  case  comes 
before  me  by  Letters  of  Bequest  from 
the  Bishop  of  Chichester.  The  decree  by 
Letters  of  Bequest  was  served  on  Mr. 
Forohas  on  the  9th  of  October,  and  the 
case  was  heard  during  last  term.  Mr. 
Purchas  has  not  appeared  to  the  citation, 
and  the  proceedings  have  therefore  been 
carried  on  inpoenatn.  I  deferred  my  judg- 
ment, in  order  to  consider  the  various 
authorities  that  were  cited  taxd  the  argu- 
ments adduced  by  counsel, — a  burden 
which  pressed  the  more  heavily  upon  the 
Court,  inasmuch  as  the  case  was  heard  ex 
parte, — and  also  because  some  of  the  same 
points  were  raised  in  a  proceeding  against 
Mr.  Wix,  which  was  argued  before  the 
Court  at  the  beginning  of  this  term,  and 
in  which  I  have  just  given  judgment. 

Mr.  Purchas  is  perpetual  curate  of  the 
perpetual  curacy  of  St.  James'  Chapel  in 
the  parish  of  Brighton.  The  benefice  is 
created  by  an  Act  of  Parliament,  7  Geo.  4. 
c.  3,  which  enacts  that  the  repairs  shall  be 
executed  by  a  particular  person,  and  that 
the  bread  and  wine  for  the  Holy  Commu- 
nion shall  be  provided  by  the  perpetual 
curate,  but  contains  no  provisions  as  to 
churchwardens.  The  chapel  and  the  per- 
petual curate  are  made  subject  to  the  or- 
dinary jurisdiction  of  the  Lord  Bishop  of 
Chichester.  The  incumbent  of  this  chapel 
seems  to  have  no  cure  of  souls.  The  cha- 
pel itself  with  a  certain  portion  of  the 
pews  and  seats,  and  the  rents,  profits,  and 
proceeds,  are  by  the  statute  vested  in  a 
person  of  the  name  of  Nathaniel  Kemp, 
his  heirs  and  assigns  (§  9).  The  promo- 
ter of  the  office  of  the  judge  in  this  case  is 
described  as  a  colonel  in  Her  Maj^ty's 
army,  and  as  "of  Brighton;"  but  I  do 
not  remember  that  it  appeared  that  he  is 
a  member  of  the  congregation  of  the  cha- 
pel, or  in  any  way  connected  with  it. 

'The  suit,  like  tne  preceding  one  against 
Mr.  Wix,  is  in  form  criminal ;  and  the 
articles  are  44  in  number;  they  under- 
went some  reformation  ;  and  now  I  think 
the  articles  of  charge  are  contained  in  35 
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of  them.  They  accuse  the  defendant  of 
various  ritual  acts  and  observances,  which 
are  said  to  contravene  the  Acts  of  Unifor- 
mity, the  Canons,  and  the  general  law  of 
the  Church.  They  enter  into  minute 
details  and  specifications, — some  of  a  cha- 
racter extremely  trivial,  which  it  is  im- 
possible not  to  regret  should  ever  have 
occupied  the  time  of  this  Court;  but  others 
are  of  a  graver  character. 

With  respect  to  the  evidence  given  be- 
fore me  in  proof  of  these  articles,  I  think 
it  enough  to  say  that  it  has  been  sufficient, 
with  occasional  exceptions,  which  I  have 
noticed  in  its  proper  place,  substantially 
to  support  them. 

The  most  serious  matter  is  that  which 
relates  to  the  wearing  of  certain  vestments 
by  Mr.  Purchas  and  by  other  officiating 
ministers  with  his  consent  during  the  ce- 
lebration of  divine  service.  The  articles 
which  contain  these  charges  are  as  fol- 
lows : — 

"XXXTV.  That  yon,  the  said  Rev. 
John  Pnrchas,  in  the  said  church  or  cha- 
pel of  St.  James's,  Brighton,  aforesaid,  on 
several  occasions  (to  wit,  etc.)  used  and 
wore  a  certain  vestment  called  a  cope 
while  performing  morning  prayer,  or 
parts  of  the  service  appointed  for  morn- 
ing prayer,  and  before  commencing  the 
Communion  Service  as  officiating  minis- 
ter. That  you  also,  on  several  occasions 
(to  wit,  etc.)  while  present  in  the  said 
church  or  chapel,  and  responsible  as  per- 
petual curate  or  minister  thereof  for  the 
due  performance  of  divine  service  therein, 
sanctioned  and  authorized  the  wearing  of 
a  cope  by  other  officiating  clergymen  while 
performing  morning  prayer,  or  parts  of  the 
service  appointed  for  morning  prayer,  and 
before  the  commencement  of  the  Commu- 
nion Service. 

"XXXV.  That  jrou,  the  said  Rev.  John 
Pnrchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  several 
occasions  (to  wit,  etc.)  used  and  wore  a 
certain  vestment  called  a  cope  while  per- 
forming evening  prayer,  or  parts  of  the 
service  appointed  for  evening  prayer,  as 
officiating  minister;  and  also  on  several 
occasions  (to  wit,  etc.)  while  present  in 
the  said  church,  and  being  responsible,  as 
perpetual  curate  or  minister  thereof,  for 
the  due  performance  of  divine  service 


therein,  sanctioned  and  authorized  the 
wearing  of  a  cope  by  other  clergymen 
while  performing  evening  prayer,  or  parts 
of  the  service  appointed  for  evening 
prayer,  as  officiating  ministers. 

"  XXXVI.  That  yon,  the  said  Rev. 
John  Purchas,  in  the  said  church  or  cha- 
pel of  St.  James's,  Brighton,  aforesaid,  oa 
several  occasions  (to  wit,  etc.)  used  and 
wore  a  vestment  called  a  chasuble  while 
officiating  in  the  Communion  Service  and 
in  the  administration  of  the  Holy  Com- 
munion, and  on  the  said  days  and  times, 
while  present  in  the  said  church  and  your- 
self officiating,  and  whUe  responsible,  as 
perpetual  curate  or  minister  thereof,  for 
the  due  performance  of  divine  service 
therein,  sanctioned  and  authorized  the 
wearing  of  a  chasuble  by  other  clergymen 
while  also  officiating  in  the  Communion 
Service  and  in  the  administration  of  the 
Holy  Communion  in  the  said  church  or 
chapel. 

"XXXVn.  That  yon,  the  said  B«v. 
John  Purchas,  in  the  said  church  or  cha- 
pel of  St.  James's,  Brighton,  aforesaid,  on 
divers  occasions  (to  wit,  etc.)  caused  or 
suffered  certain  clergy,  forming  part  of 
the  clergy  then  officiating  or  ta^ng  part 
in  the  ceremonial  of  divine  service  at 
morning  prayer,  to  wear  certain  other 
vestments — to  wit,  albs  with  patches 
called  '  apparels,'  and  also  to  wear  tippets 
of  a  circular  form  on  their  shoulders,  in- 
stead of  such  surplices  or  surplices  and 
hoods  as  are  accustomably  worn,  and  on 
Sunday,  February  the  7th,  1869,  and 
Grood  Friday,  18()9,  you,  the  said  Rev. 
John  Pnrchas,  yourself  wore  such  tippet, 
as  aforesaid. 

"  XXXVm.  That  you,  the  said  Rev. 
John  Pnrchas,  in  the  said  church  or  cha- 
pel of  St.  James's,  Brighton,  aforesaid,  on 
divers  occasions  (to  wit,  etc.)  at  evening 
prayer  wore  a  scarlet  stole  embroidered 
with  crosses  over  your  surphce,  and  at 
morning  service,  on  Tuesday,  February 
the  2nd,  1869,  wore  a  gold  stole  over  a 
garment  called  an  alb,  and  have  usually 
within  two  years  last  past  worn  a  stole  of 
some  colour  during  divine  service  in  your 
said  church  or  chapel.  That  on  divers 
occasions  (to  wit,  etc.)  you  caused  or  suf- 
fered certain  of  the  clergy  officiating  or 
assisting  at  the  Communion  Service,  in 
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your  prenence,  in  the  said  church  or  cha- 
pel, to  wear  certain  other  vestments  (to 
wit,  dalmatics,  tonics  or  tonicles,  and 
albs)  instead  of  surplices,  and  you  your- 
self also,  at  such  times,  when  officiating 
in  the  Communion  Services,  have  worn  a 
certain  vestment  (to  wit,  an  aib)  instead 
of  a  surplice,  and  you  yourself  also  then 
wore,  and  caused  or  suffered  to  be  worn 
by  other  officiating  clergy,  a  girdle,  amice, 
and  maniple ;  and  yon  also  on  divers  oc- 
casions (to  wit,  on  Sunday,  February  the 
28tli,  1869,  and  on  divers  other  days  with- 
in two  years  last  past)  wore,  and  caused 
or  suffered  certain  of  the  other  clergy  offi- 
ciating or  assisting  at  the  Communion 
Service  to  wear,  a  stole  crosswise,  that  is 
to  say,  crossed  over  the  breast,  and  you 
also  wore  or  bore  in  your  hand,  and  also 
caused  or  suffered  to  be  worn  or  borne  in 
the  hand  in  your  presence  by  other  offi- 
ciating clergy  in  the  said  church  or  chapel 
on  divers  occasions  a  certain  cap  or  cover- 
ing for  the  head  called  a  biretta. 

"  XXXTX.  That  the  said  vestments  in 
this  last  and  in  the  four  next  preceding 
articles  mentioned  were  worn,  on  the  se- 
veral occasions  therein  mentioned,  as  a 
matter  of  ceremony  by  the  said  clergy 
whilst  so  officiating,  and  were,  as  a  matteor 
of  ceremony,  of  divers  colours,  and  some 
of  them  (to  wit,  the  said  copes,  chasubles, 
and  stoles)  of  gaudy  and  variegated  co- 
Mars,  the  particular  hue  and  pattern  of 
the  same  being  varied,  as  a  matter  of  ce- 
remony, according  to  the  days  and  times 
on  which  the  same  were  so  worn." 

The  rubric  (for  I  shall  use  this  expres- 
sion for  the  sake  of  clearness),  which  it  is 
admitted  contains  the  law  as  to  the  vest- 
ments' of  the  bishop,  priest,  and  deacon,  is 
as  follows : — 

"  And  here  it  is  to  be  noted  that  such 
ornaments  of  the  chnrch,  and  of  the  mi- 
nisters thereof  at  all  times  of  their  mini- 
stration, shall  be  retained  and  be  in  use 
as  were  in  this  Church  of  England  by  au- 
thority of  Parliament,  in  the  second  year 
of  the  reign  of  King  Edward  the  Sixth."  ' 
As  to  the  construction  of  this  Ru- 
bric, according  to  the  general  principles 
of  legal  interpretation,  I  must  say  that, 
after  a  repeated  and  attentive  pernsal  of 
the  language,  it  does  per  se  appear  to  me 
as  plain  and  simple  as  any  which  is  to  be 


found  in  any  statutory  enactment.  Lord 
Coke  says  that  "loqaendum  est  ut  vul- 
g^s "  is  to  be  assumed  as  the  principle 
which  underlies  the  language  of  enact- 
ments ;  and  I  really  do  not  believe  that 
any  person  of  plain  common  sense  and  or- 
dinary intelligence  who  reads  this  lan- 
guage, nniniiaenced  by  considerations 
arising  firom  supposed  consequences,  would 
hesitate  as  to  the  interpretation  of  it.  He 
would  s^,  with  the  Privy  Council  in  Lid- 
dell  V.  Westerton,  it  "  obviously "  meant 
that  the  same  ornaments  which  were  used 
in  the  first  and  second  years  of  Edward 
VI.  "may  still  be  used."  He  would  per- 
fectly understand  why  the  Puritan  party 
objected  to  this  Rubric,  "Forasmuch  aa 
this  Rubric  seemeth  to  bring  back  the 
cope,  albe,  etc.,  and  other  vestments  for- 
bidden by  the  Common  Prayer  Book,  5  & 
6  Edw.  6th,  and  so  our  reasons  alleged 
against  ceremonies  under  our  eighteenth 
general  exception,  we  desire  it  may  be 
wholly  left  out ; "  and  why  the  House  of 
Lords  should  at  the  same  time  suggest  as 
a  consideration,  "whether  the  Rubric 
should  not  be  mended,  where  all  vest- 
ments in  time  of  divine  service  are  now 
commanded,  which  were  used  2  Edward 
VI."— (Cardwell's  Conferences,  pp.  274., 
314.) 

And  I  am  convinced  that,  if  the  sub- 
ject to  which  the  language  refers  were  not 
one  which  excites  some  of  the  strongest 
passions  and  feelings  of  our  nature,  but  was 
one  of  an  ordinary  indifferent  and  civil  cha- 
racter, no  dispute  would  ever  have  been 
raised  with  respect  to  the  plain  and  natural 
meaning  of  that  language.  Much  ingenuity 
has  been  exerted  to  shew  that  the  obvious 
meaning  is  not  the  true  one,  and  in  fact 
that  not  only  the  structure  of  the  sentence 
must  be  altered,  but  other  words  must  be 
introduced  into  it  before  it  can  receive  a 
legitimate  construction.  Accordingly  it  has 
been  argued  before  me  that  the  rubric  in 
question  ought  to  be  read  as  if  the  words 
were  aa  follows  : — "  That  all  ornaments 
which  were  in  use  at  the  time  when  Charles 
II. 's  Act  of  Uniformity  was  passed  were 
henceforth  to  be  retained  and  used,  if  they 
were  likewise  contained  in  the  First  Book 
of  Edward  VI."  It  is  not  too  much  to  say 
that,  before  such  interpretation  can  be 
legally  adopted,  the  departure  from  the 
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"  obvious  "  meaning  of  the  language  em- 
ployed moflt  be  demonstrated  to  be  re- 
quired by  the  nature  of  the  subject  to 
which  it  is  applied  ;  and  I  am  thus  brought 
to  another  consideration,  namely,  as  to 
the  difficxdty  which  is,  so  to  speak,  im- 
ported from  without,  or,  in  other  words, 
the  supposed  consequences  which  would 
flow  from  the  obvious  rendering  of  the 
language.  The  consequences  which' would 
follow  upon  the  use  of  the  particular  vest- 
ments specified  in  the  First  Prayer  Book 
of  Edward  VI.  would,  it  is  alleged,  be  the 
restoration  of  Roman  ceremonies  in  the 
Church  of  England,  abhorrent  to  the  prin- 
ciples on  which  her  reformation  was  con- 
ducted. In  the  judgment  in  Martin  v.  MaC' 
konoehie  (1),  I  stated  at  considerable  length, 
citing  a  great  number  of  authorities  in  sup- 
port of  the  position,  what  I  conceived  to  be 
the  true  legal  stattit  of  the  Church  of  Eng- 
land with  respect  to  her  doctrines  and  her 
ceremonies ;  namely,  that  as  to  both,  she 
had  regard  to  the  undivided  Church,  and 
to  primitive  and  Catholic  doctrine  and 
usage,  rejecting  those  novelties  and  addi- 
tions which  the  Curia  of  Rome  had  from 
time  to  time  imposed  upon  its  subjects.  To 
all  that  I  said  upon  this  matter  in  the  case 
o{  Martin  v.  Mackonochie  (1)1  steadily  ad- 
here. I  do  not  find  that  any  contrary 
position  was  laid  down  by  their  Lordships 
of  the  Judicial  Committee  of  the  Privy 
Council,  and  it  is  a  satisfsiction  to  me  to 
be  able  to  add  to  this  list  of  authorities 
before  cited  by  me,  that  of  the  present 
Bishop  of  Ely,  who,  in  his  recent  charge, 
places  the  position  of  our  Church  upon  a 
similar  foundation. 

That  very  learned  prelate  says  : — 
"  The  Reformation  here,  at  least,  was 
intended  to  be,  and  in  the  main  became, 
not  a  lawless  throwing  off  of  lawful  au- 
thority, not  a  wanton  division  from  the 
body  of  the  Church  of  Christ,  but  rather 
a  firm  and  reverent  maintenance  of  the 
right  of  each  national  church  to  minister 
its  own  laws  and  discipline,  and  to  regu- 
late its  own  faith  and  worship,  specially 
when  other  churches  refused  reformation, 
and  an  external  force  strove  to  suppress 
and  smother  the  cry  for  it  wherever  it 
was  raised.    We  denied,  and  we  stiU  deny, 

(1)  37  Law  J.  Eep.  (w.s.)  17  Eccloa.  Ca». ;  s.  c. 
S  Law  Sep.  117  A.  &  E. 


that  this  was  schism ;  we  did  not  sepa- 
rate from  the  churches  of  France  or  Spain, 
or  Germany  or  Italy." — (Charge,  p.  59.) 

And  again : — 

"  I  have  tried  to  turn  your  thoughts  to 
the  earliest  ages  of  the  Christian  £uth; 
you  well  know  that  the  professed  prin- 
ciple of  the  English  Reformation  was,  a 
recalling  of  faitii  and  a  readjusting  of 
ceremonial  to  the  pattern,  as  &r  as  pos- 
sible, of  the  primitive  church." — {Ibid.  p. 
90.) 

It  is  a  mistake  in  law,  as  well  as  in 
history,  to  conceive  that  the  position  of 
the  Church  of  England  with  respect  to 
the  Roman  Church  can  be  ascertained  by 
citations  of  the  violent  vituperations  to  be 
found  during  the  heat  of  rdigious  conflict 
in  the  writings  of  some  extreme  reformers 
— many  of  whom  upon  examination  will  be 
found  to  be  just  as  hostile  to  the  present 
doctrines  and  ceremonies  of  England  as 
they  were  at  that  time  to  those  of  Rome. 
And  this  remark  is  especially  applicable 
to  foreign  reformers  whose  churches  were 
constructed  on  a  different  basis  from  that 
of  the  Church  of  England,  though  perhaps 
it  is  not  impertinent  to  observe,  tiiat  the 
gorgeousness  of  the  vestments  and  the 
ritual  which  the  Scandinavian  reformers 
were  not  afraid  to  leave  to  their  church, 
far  exceeds  any  that  was  contemplated  by 
the  First  Prayer  Book  of  Edward  VI. 

The  principal  vestments  complained  of 
in  this  case  afford  a  strong  illustration  of 
the  truth  of  my  general  remark  :  they  are 
mentioned  in  the  first  Prayer  Book  as  a 
"  vestment "  and  a  "  cope."  And  when  it 
was  argued  that  the  cope  could  not  be 
legally  worn  by  Mr.  Purchas,  because  it 
was  symbolical  of  Roman  error  and  cor- 
ruption, it  was  admitted  that  it  was  spe- 
cially retained  by  the  existing  lawas  proper, 
if  not  absolutely  necessary,  to  be  worn  in 
cathedral  and  coU^ate  churches.  The 
surpUce  itself,  which  it  is  now  contended 
ought  to  be  worn  instead  of  these  vest- 
ments, was,  and  I  believe  is  now,  consi- 
dered by  the  Presbyterians  as  one  of  the 
worst  rags  of  Popeiy  which  the  Church 
of  England  has  retiuned. 

And  here,  perhaps,  it  is  not  irrelevant 
to  advert  to  the  language  of  Hume,  in  de- 
scribing the  state  of  parties  in  England  on 
the  eve  of  the  great  UebeUion : — 
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"But  the  grievances  which  tended 
chieflj  to  inflame  the  Parliament  and  na- 
tion, especially  the  latter,  were  the  sur- 
plice, me  rails  placed  about  the  altar, 
the  bows  exacted  on  approaching  it,  the 
hturgj,  the  breach  of  the  Sabbath,  em- 
broidered  copes,  lawn  sleeves,  the  use  of 
the  ring  in  marriage,  and  of  the  cross  in 
baptism.  On  account  pf  these,"  he  adds 
(I  am  not  now  concerned  with  the  justice 
of  his  censure),  "  were  the  popular  leaders 
content  to  throw  the  Gt>yemment  into 
such  violent  convulsions  ;  and,  to  the  dis- 
grace of  that  age  and  of  this  island,  it 
most  be  acknowledged  that  the  disorders 
in  Scotland  entirely,  and  those  in  Eng- 
land mostly,  proceeded  from  so  mean  and 
contemptible  an  origin." — Hums' s  History 
of  England,  voL  vi.  ch.  54,  p.  388.) 

I  dismifw  the  argument  of  consequences 
from  my  consideration,  and  proceed  to 
i^ply  the  usual  canons  of  interpretation 
to  the  rubric  before  me. 

The  rubrics  in  regard  of  vestments  in 
the  first  Prayer  Book  of  Edward  VI.,  to 
which  I  am  referred  by  the  present  rubric, 
were  as  follows : — 

(1.)  At  the  beginning  of  the  Commu- 
nion Service — 

"  The  Priest  that  shall  execute  the  holy 
ministry  shall  put  upon  him  the  vesture 
i^pointed  for  that  ministration,  that  is  to 
say,  a  white  albe,  plain,  with  a  vestment  or 
cope.  And  where  there  be  many  Priests 
or  Deacons,  there  so  many  shall  be  ready 
to  help  the  Priest  in  the  ministration  as 
shall  be  requisite,  and  shall  have  upon 
them  likewise  the  vestures  appointed  for 
their  ministry,  that  is  to  say,  albes,  with 
tonicles." 

(2.)  At  the  end  of  the  Communion 
Service — 

"And  though  there  be  none  to  com- 
municate with  the  Priest,  yet  these  days 
(after  the  Liturgy  ended)  the  Priest  shall 
pat  upon  him  a  plain  albe  or  surplice, 
with  a  cope,  and  say  all  things  at  the 
altar  (appointed  to  be  said  at  the  celebra- 
tion of  the  Lord's  Supper)  until  after  the 


(3.)  At  tiie  end  of  the  Book  of  Com- 
mon Prayer,  after  the  exposition  "  of  cere- 
monies : " — 

"In  the  saying  or  siuging  of  matins 
and  evensong,  bftptizing,  and  burying,  the 

Nbw  SiBiat,  S9. — Eccta. 


minister,  in  parish  churches  or  chapels 
annexed  to  the  same,  shaU  use  a  surplice ; 
and  in  all  cathedral  churches  and  col- 
leges, the  archdeacons,  deans,  provosts, 
masters,  prebendaries,  and  fellows,  being 
graduates,  may  use  in  the  choir,  besides 
their  surplices,  such  hoods  as  pertaineth 
to  their  several  degrees  which  they 
have  taken  in  any  university  within  this 
realm ;  but  in  all  other  places  every  mi- 
nister shall  be  at  liberty  to  use  any  surplice 
or  no.  It  is  also  seemly  that  graduates 
when  they  do  preach  should  use  such 
hoods  as  pertaineth  to  their  several  de- 
grees. And  whensoever  the  bishop  shall 
celebrate  the  Holy  Communion  in  the 
church,  or  execute  any  other  public  mi- 
nistration, he  shall  have  upon  him,  besides 
his  rochette,  a  surplice  or  albe,  and  a  cope 
or  vestment ;  and  also  his  pastoral  staff  in 
his  hand,  or  eke  borne  or  holden  by  his 
chaplain." 

These  rubrics  were  abolished  by  the 
Second  Plrayer  Book  of  Edward  VI., 
which  substituted  the  following : — 

"  The  minister  at  the  time  of  the  Com- 
munion, and  at  all  other  times  in  his  mi- 
nistration, shall  use  neither  alb,  vestment^ 
nor  cope ;  but  being  archbishop  or  bishop, 
he  shall  have  and  wear  a  rochet,  and 
being  a  priest  or  deacon  shall  have  and 
wear  a  surplice  only." 

All  these  rubrics,  and  the  services  to 
which  they  belong,  were  repealed  in  the 
reign  of  Queen  Mary  (1  Mar.  Sess.  2. 
cap.  2). 

By  the  next  Act  of  Uniformity  (1  Eliz. 
c.  2.  s.  25),  it  was  enacted— 

"  That  such  ornaments  of  the  church, 
and  of  the  ministeis  thereof^  shall  be  re- 
tained and  be  in  use  as  was  in  this  Church 
of  England  by  authority  of  Parliament 
in  the  second  year  of  King  Edward  VT., 
until  other  order  shall  be  taken  by  the 
authority  of  the  Queen's  Majesty,  with 
the  advice  of  Her  Commissioners  ap- 
pointed and  authorized  under  the  Great 
Seal  of  England  for  causes  ecclesiastical, 
or  of  the  Metropolitan  of  this  reahn." 

Annexed  to  this  statute  by  s.  2,  was  the 
Queen's  Prayer  Book,  the  rubric  to  which 
was  as  follows : — 

"And  here  it  is  to  be  noted  that  the 
minister,  at  the .  time  of  the  Communion, 
and  at  all  other  times  of  hia  ministration, 
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shall  use  such  ornaments  in  the  church 
as  were  in  use  by  authority  of  Parlia- 
ment in  the  second  year  of  the  reign  of 
King  Edward  VI.,  according  to  the  Act 
of  Parliament  set  in  the  beginning  of  this 
book." 

It  will  be  observed  that  the  words 
"retained  and,"  which  do  occur  in  the 
Act,  were  omitted  in  this  rubric;  and  they 
do  not  appear  in  the  rubric  of  the  Prayer 
Book  of  King  James,  which  ia  identical 
with  that  of  Elizabeth. 

It  is  admitted  that  on  the  passing  of 
this  statute,  the  Testments  prescribed  by 
the  first  Prayer-book  came  into  legal  use ; 
but  it  has  been  contended  that  Queen 
Elizabeth  exercised  the  power  given  her 
by  the  statute,  and  "  took  other  order." 

K  any  such  ftirther  order  were  taken  in 
compliaiice  with  the  statute,  it  must  be  in 
one  of  four  ways : — 

(1.)  Either  by  the  Injunctions  of  1559, 
or  (2)  the  Advertisements  of  1564-5,  or 
(3)  the  Canons  of  1603-4,  or  (4)  the 
Canons  of  1640.  Of  these  four  the  Ad- 
vertisements were  piincipaUy  relied  upon 
as  the  execution  of  the  further  order, 
though  the  Canons  of  1603-4  were  also 
prayed  in  aid.  Before,  however,  I  con- 
sider these  two  modes  of  execution,  I  will 
say  a  word  as  to  the  Injunctions  and  the 
Canons  of  1640.  The  Injunctions,  which 
I  think  must  upon  the  whole  be  considered 
as  having  been  issued  by  the  royal  au- 
thority alone,  and  as  not  having  statutory 
authority,  do  not  contain  any  express 
order  with  regard  to  the  vestments  ;  but 
the  archbishop  and  certain  bishops  after- 
wards drew  up  "  Interpretations  and  far- 
ther considerations  of  these  Injunctions 
for  the  better  direction  of  the  clergy;" 
among  which  is  to  be  found  the  fol- 
lowing : — 

"  Concerning  the  Book  of  Service." 
"  First.  That  there  be  used  only  but 
one  apparel ;  as  the  cope  in  the  ministra- 
tion of  the  Lord's  Supper,  and  the  sur- 
plice in  all  other  ministrations." — (1  Card- 
wen.  Doe.  Armalt,  p.  238.) 

With  respect  to  the  Canons  of  1640, 
they  contadn  no  provision  as  to  the  sub- 
ject of  vestments.  I  come  therefore  to 
a  consideration  of  the  Advertisements. 
Those  which  refer  to  the  present  question 
are  as  follows : — 


"Item.  In  ministration  of  the  Holy 
Communion  in  the  cathedral  and  col- 
legiate churches,  the  principal  minister 
shall  use  a  cope,  with  gospeller  and  epis- 
toler  agreeably  ;  and  at  all  others  prayers 
to  be  sayde  at  the  Communion  Table,  to 
use  no  copes  but  surplesses." 

"Item.  That  the  deane  and  preben- 
daries weare  a  snrplesse  with  a  silke  hoode 
in  the  quyer ;  and  when  they  preache  in 
the  cathedrall  or  collegiate  ohurche  to 
weare  their  hoode." 

"Item.  That  every  minister  sayinge 
any  publique  prayers,  or  ministeringe  of 
the  Sacramentes,  or  other  rites  of  the 
churche,  shall  weare  a  comely  snrplesi, 
with  sleeves,  to  bee  provided  at  the  ohsA-gea 
of  the  parish." — (1  GardweU,  Doe.  AnnaU, 
p.  326.) 

The  authority  usually  referred  to  with 
respect  to  these  Advertisements  is  Strype's 
Life  of  Parker  (VoL  L,  chap.  20).  Card- 
well  in  his  Documentary  AnnaU,  and  Hal- 
lam  in  his  ConstUutional  History  (YoL  i., 
p.  179,  6th  edition),  and  Collier  in  his 
Ecclegiastical  History,  dealing    with   this 
question  of  the  Advertisements,  refer  as 
to  their  principal  authority  to  Strype,  in 
the  Annals  (Vol.  i.,  p.  419,  folio),  and  in 
his  Life  of  Parker.     And,  though  by  no 
means  always  an  accurate  transcriber,  his 
notes  appear  to  be  the  fountain  &om.  which 
the  history  of  this  matter  has  been  prin- 
cipally  derived.      Burnet^   for   instance^ 
relies  exclusivelynpon  this  authority  (i2ef.. 
Vol.  iii.,  p.  688).     The  history  of  these 
Advertisements  seems  to  reflect  the  doabt- 
ful  state  of  all  church  authority  at  the 
time  when  they  were  issued.     The  Puritan 
party  were  freely  condemning  and  disre- 
garding the  rites  and  ceremonies  of  the 
restored  church,  and  by  tiie  influence  of 
their  patron,  the  Earl  of  Leicester,  in  the 
Privy  Council,  were  continually  th  wax-ting 
the  various  orders  put  forth  by  the  Qneen 
and  by  the  prelates  for  the  purpose  of  en- 
forcing the  uniformity  of  a  decent  ritnaL 
The  Queen,  exasperated  by  the  conduct  of 
the  Puritsns   in  1564,  ordered  the  Arch- 
bishop,   with    the   aid  of  certain   other 
bishops,    members   of  the  Ecclesiastical 
Commission,  to  draw  up  certain  Articles 
or  Ordinances,  the  object  of  which  was  to 
secure  as  great  an  amount  of  decent  zitnal 
as  the  circumstances  of  the  time  would 
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permit.  Arolibiahop  Paiker  and  some  of 
the  bishops  drew  ap  the  articles  required ; 
bnt,  says  Strype,  "  beoaose  the  book 
wanted  the  Qaeen's  authority,  they  thoaght 
fit  not  to  term  the  contenta  thereof,  Ar- 
Udei  orOreUnancet,  by  which  names  they  at 
first  went,  bat  by  a  modest  denomination, 
vix.,  Advertisements."  The  Qneen,  it  is 
probable  from  conflicting  motives,  partly 
from  the  influence  of  Leicester,  and  partly 
from  an  apprehension  of  weakening  the 
mbric  which  referred  to  the  second  year 
of  Edw.  YI.,  lefnsed  her  official  sanction 
to  these  Advertisements,  and  as  I  think 
Dr.  Gardwell  correctly  states, — 

"Left  them  to  be  enforced  by  the 
several  bishops  on  the  canonical  obedience 
imposed  apon  the  clergy,  and  the  powers 
conveyed  to  the  Ordinaries  by  the  Act  of 
Uniformity.  Their  title  and  prefiuse  cer- 
tainly do  not  claim  for  them  the  highest 
degree  of  aatliority ;  and  although  Strype 
infers  firom  certain  evidence  which  he 
mentions  (Pailcer,  YoL  i.,  p.  819)  that 
tiiey  afterwards  received  the  royal  sanc- 
tion, and  recovered  their  original  title  of 
Articles  Snd  Ordinances,  it  seems  more 
proboUe  that  they  owed  tiu&r  force  to  the 
mdefinite  nature  of  episoopal  jurisdiction, 
supported,  as  in  this  mstance  was  known 
to  OS  the  case,  by  the  personal  approval 
of  the  Sovereign."— OorduwQ'*  Doe.  Awn., 
VoL  i.,  p.  322.) 

Collier  observes  that — 

"  The  '  Advertisements '  were  checked 
at  present  by  the  interposing  of  the  Earl 
of  Leicester,  of  EJaolles,  and  some  other 
court  patrons  of  the  Dissenters ;  however, 
aAerw«rda  they  recovered  their  first  title 
of  Ordinanoes,  and  were  given  in  charge 
at  a  meixopolitical  vistitation  in  the  year 
1576."— (CoUier's  Eecks.  Hist,  of  Great 
Britain.     Ed.  1840.    Vol.  vi.,  p.  399.) 

"A  loud  outcry,"  says  Mr.  Lathbury 
(History  of  Book  of  Common  Prayer,  p.  72, 
note  9),  "was  raised  by  the  Puritans 
against  tite  Advertisements  asthoughsome 
ntes  had  beenimposed,  whereas  they  were 
only  intended  to  enforce  such  as  were  al- 
ready in  use,  because  some  of  the  clergy 
were  lax  in  their  practice.  They  were 
allowed  by  the  Queen  to  be  published,  but 
not  under  Her  Majesty's  authority ;  oon- 
sequently  they  never  possessed  the  same 
foroe  as  the  Injunctions.     As,  however. 


they  are  quoted  in  the  24th  Canon,  they 
are  still  of  some  importance.  Long  after, 
in  this  reign,  we  find  the  Puritans  object- 
ing to  the  cope  as  in  general  use.  '  Doe 
not  the  people  think  a  more  grievous  &ult 
is  committed  if  the  minister  doe  celebrate, 
etc.,  without  a  sorplesse  or  a  cope,  than  if 
the  same  through  his  silence  should  sufler 
an  hundred  souls  to  perish.'  (Parte  of 
Begister,  45.)  The  cope  is  mentioned 
frequently  in  the  same  work  (62,  84.)"  I 
cannot  find  that  Archbishop  Parker, 
anxious  as  he  was  to  enforce  these  Adver- 
tisements, ever  said  or  wrote  that  they 
were  issued  under  the  authority  of  the 
statutes. 

I  think  the  fiur  result  of  the  history 
derived  from,  printed  books  on  the  subject 
is,  that  the  Queen  never  gave  her  official 
or  legal  sanction  to  th»ge  "Advertise- 
ments," bat  allowed  them  to  be  issued  by 
the  prelates  with  the  assurance  that  they 
had  her  personal  sanction ;  and  I  may  add 
that,  to  the  best  of  my  belief^  no  legal 
treatise  of  authority,  and  no  judgment  of  a 
court  of  justice  has  ever  yet  pronounced 
that  these  "  Advertisements  "  were  issued 
under  the  conditions  which  the  statute  a£ 
Elizaheth  required. 

It  is  said,  however,  that  though  it  has 
been  hitherto  supposed  that  these  Adver- 
tisments  were  issued  without  the  obser- 
vance of  the  conditions  prescribed  in  the 
statute,  and  therefore  illegally,  that  recent 
discoveries  in  the  State  Paper  Office  have 
brought  to  light  documents  which  establish 
that  these  conditions  were  complied  with, 
and  that  the  Advertisements  had  there- 
fore statutable  authority.  I  am  unable  to 
draw  so  large  an  inference  from  the  manu- 
script document,  copied  from  the  State 
Paper  Office,  which  has  been  submitted  to 
me.  It  does  not  seem  to  me  to  do  more 
than  contain  a  recital  in  an  informal  docu- 
ment, "  that  the  Advertisements  were  sett 
out  by  Her  Majesties  authorrtee,"  which 
would  not  cany  the  matter  further,  I 
think,  than  the  reference  to  them  in  the 
24th  Canon,  "  according  to  the  Advertise- 
ments published  Anno  7  Elis."  or,  as  the 
Latin  version  has  it,  "  jnzta  admonitiones 
in  septimo  Elizabethas  promulgatas."  It 
is  impossible  to  conceive  that  the  authority 
which  published  these  Canons  was  not 
perfectly  aware  both  of  the  £ftct  and  law 
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relating  to  these  Advertiseineiits,  and  the 
manner  in  which  they  are  referred  to 
would  rather  lead  to  the  inference  that  they 
were  not  at  that  time  considered  to  have  per 
16  a  statutable  authority.  But  this  point 
does  not  appear  to  me  to  be  of  much  impor- 
tance, so  far  as  the  present  case  is  con- 
cerned, for  two  reasons, — First,  there  are 
no  prohibitory  words,  such  as  were  con- 
tained in  the  Rubric  to  the  second  Prayer 
Book  of  Edward  YI.,  with  regard  to 
the  ornaments  of  ministers, — and  this 
omission  is  worthy  of  notice, — for  the 
gloss  which  all  ecclesiastical  history,  con- 
temporaneous and  subsequent,  would  give 
to  the  Advertisements  is,  that  they  pro- 
vided that  the  ornaments  of  the  minister 
should  not  &U  below  a  certain  point ;  not 
that  it  should  exceed  that  point.  The  ob- 
iect  of  the  Advertisements  was  to  give 
nonce  that  the  minimtim  of  ornament 
mentioned  in  them  would  be  enforced  by 
authority,  just  as,  with  regard  to  the  vest- 
ment of  the  Holy  Table,  the  82nd  Canon 
prescribed  that  it  should  be  "  covered  with 
a  carpet  of  silk  or  other  decent  stuff," 
and  I>r.  Lushington  held  that  this  ex- 
cluded other  vestments  of  the  altar, — but 
their  Lordships  observed  in  LiddeU  v. 
Westerton  (2)  :— 

"  Next  as  to  the  embroidered  cloths,  it 
is  said  that  the  Canon  orders  a  covering 
of  silk,  or  of  some  other  proper  material, 
but  that  it  does  not  mention,  and  there- 
fore by  impUcation  excludes  more  than 
one  covering.  Their  Lordships  are  unable 
to  adopt  this  construction.  An  order  that 
a  table  shall  always  be  covered  with  a  cloth 
sorely  does  not  imply  that  it  shall  always 
be  covered  with  the  same  cloth,  or  with  a 
cloth  of  the  same  colour  or  texture.  The 
object  of  the  canon  seems  to  be  to  secure 
a  cloth  of  a  sufficiently  handsome  descrip- 
tion, not  to  guard  against  too  much  splen- 
dour" (Ifoore,  p.  188). 

This  view  that,  where  it  was  intended 
to  prohibit  as  well  as  to  prescribe,  express 
words  of  prohibition  were  used,  is  ftirther 
confirmed  by  the  language  of  the  Adver- 
tisements themselves ;  for  instance,  the 
Advertisement  which  relates  to  prOTers 
to  be  said  in  the  cathedral  at  the  Holy 
Table,  when  there  is  no  celebration  of  the 
Eucharist ; — 

(3)  Moore's  Special  Report. 


"  Item  in  ministration  of  the  Holy  Com- 
munion in  the  cathedrall  and  ooUegiate 
churches,  the  principaU  minister  shall  use 
a  cope  with  gospeller  and  epistoler  agree- 
ably, and  at  all  other  prayers  to  be  sayde 
at  the  Communion  TaUe  to  use  no  copes 
but  surplessee." — (1  GardweU,  Documen- 
tary AnncUs,  p.  326.) 

It  was  more  iaintly  argued  that,  even  if 
the  Advertisements  did  not  execute  the 
power  given  by  statute,  the  Canons  of 
1603-4  had  this  effect.  Upon  this  argpa- 
ment  it  is  to  be  observed,  in  the  first  place, 
that  they  contain  no  prohibitory  words ; 
and  it  is  upon  ibiB  very  g^und  that  one 
of  them  as  I  have  already  said,  which  gave 
directions  as  to  the  covering  of  the  Holy 
table,  was  held  by  the  Privy  Council  not 
to  be  exhaustive,  or  to  exclude  the  use  of 
other  coverings.  In  the  second  place,  it 
is,  to  say  the  very  least,  questionable  whe- 
ther the  words  "  by  the  authority  of  the 
Queen's  Majesty,"  with  the  approval  of 
the  particular  persons  mentioned  therein, 
could  confer  any  power  upon  the  succeed- 
ing monarch.  And,  thirdly,  the  Canons 
of  1603—4  were  made  in  Convocation  wii& 
the  consent  of  the  Crown  and  under  the 
statute  of  Henry  VIII.  (35  Hen.  Vm.  c. 
19),  and  were  the  creatures  of  the  distinct 
ecclesiastical  legislature  known  to  the  con- 
stitution of  this  country ;  and  it  seems  to 
me  impossible  to  hold,  because  the  Crown 
ratified  what  the  Convoo^on  did,  that  a 
Canon  so  enacted  by  Convocation  under 
the  statute  of  Henry  Vlll.  could  be  an 
execution  of  a  power  under  a  totally  dif- 
ferent statute :  And  it  is  moreover  fatal  to 
the  argument,  that  the  Metropolitan  was 
not  a  member  of  this  Convocation,  as  ap- 
pears by  the  recital  in  the  Crown's  writ 
prefixed  to  the  Canons,  the  Bishop  of 
London  presiding  during  the  vacancy  of 
the  see.  Lastly,  and  this  remark  applies 
equally  to  the  Advertisements,  unless  the 
words  "be  retained,"  are  to  have  a  special 
construction  put  upon  them — a  suhgect 
which  I  will  presently  consider — a  subse- 
quent statute,  which  expressly  revived  a 
prior  statute  inconsistent  with  the  Adver- 
tisements of  Queen  Elizabeth,  would,  by 
necessary  impUcation,  repeal  them. 

I  have  already  observed  that  the  words 
"  be  retained  "  are  in  the'statute,  tiiongh 
not  in  the  Prayer  Book  of  Elizabelii.  Now 
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IB  there  any  reason  for  attpposing  that  this 
Ysrianoe  was  intentional  or  significant  ?  or 
was  the  variance  accidental  and  insignifi- 
cant, becanse  the  words  were  treated  as  an 
amplification  of  the  words  "  be  in  nse  "  P 
I  think  the  last  is  the  tme  solation,  and 
certainly  the  Privy  Conncil  in  Liddell  v. 
Wetterton  (2)  were  of  this  opinioa  ;  they 
had  to  constrne  the  words  "be  retained  " 
as  well  as  the  words  "be  in  nse"  ;  they 
drew  no  distinction  between  the  two  ex- 
pressions ;  they  did  not  role  that  the  orna- 
ments of  the  Chnrch  could  not  be  legal 
unless  they  satisfied  the  double  condition, 
of  being  in  use  at  the  time  when  the 
mbric  of  Charles  11.  became  law,  and  also 
of  their  being  prescribed  by  the  Prayer 
Book  of  Edwani  VI.  On  the  contrary, 
referring  to  the  difference  of  language  be- 
tween the  statute  and  the  rubric  of  Eliza- 
beth, they  said : — 

"  It  vnU  be  observed  that  this  rubric 
does  not  adopt  precisely  the  language  of 
tite  statute,  but  ei^esses  the  saihe  thing  m 
other  words.  The  statute  says,  '  such  or- 
naments of  the  Church  and  of  the  ministers 
thereof  shaU  be  retained  and  be  in  use,' 
the  rubric,  '  that  the  minister  shall  nse 
such  ornaments  in  the  church.'  " — (Moore, 
p.  159.) 

In  trath,  there  would  be  an  insuperable 
difficolty  in  satisfying  the  supposed  con- 
dition that  the  ornaments  must  have  been 
de  facto  in  use ;  for  what  ornaments  were 
in  use  at  the  time  of  the  Restoration? 
The  churches  had  been  for  many  years  in 
the  possession  of  the  Presbyterians — 
where  they  had  not  been  driven  out  by  the 
Independents;  neither  Catholic  doctrine 
nor  ritual  could  be  found  in  the  churches 
until  after  St.  Bartholomew's  day. 

Nor  is  the  difficulty  lessened  if  the  con- 
dition be  interpreted  to  imply  that  the 
ornaments  must  be  de  jure  in  use ;  that 
would  take  us  back,  passing  over  the  Pro- 
tectorate  of  Cromwell,  to  the  last  year  of 
Chaiies  L's  reign,  that  is,  if  my  observa- 
tions as  to  the  Advertisements  and  Canons 
are  correct,  to  the  Elizabethan  Act  of 
Uniformity,  and  would  give  a  meaning  to 
Uie  words  "be  retained"  in  Charles  II.'s 
rubric,  which  it  is  admitted  they  had  not 
in  EHiakbeth's  Act  of  Uniformity. 

Bearing  in  mind  the  importance  of  the 
question,  I  have  endeavoured  not  to  shrink 


from  any  part  of  the  arduous  duty  which 
has  devolved  upon  me.  But  I  am  bound 
to  say  that  I  think  this  rubric  has  already 
received  a  construction  from  an  authority 
which  is  binding  upon  me.  It  has  been 
twice  considered  and  elaborately  reviewed 
by  the  Judicial  Committee  of  the  Privy 
Council,  first  in  the  case  of  Liddell  v.  Wes- 
terton  (2),  secondly,  in  the  case  of  Martin 
v.  Mackonochie  (3),  and  in  both  instances 
precisely  the  same  construction  was  put 
upon  it. 

In  LiddeU  v.  Westerton  (2)  the  language 
was  as  follows : — 

"  Their  Lordships,  after  much  consider- 
tion,  are  satisfied  that  the  construction  of 
this  rubric  which  they  suggested  at  the 
hearing  of  the  case  is  its  true  meaning, 
and  that  the  word  'ornaments'  applies, 
and  in  this  rubric  is  confined  to  those 
articles  the  nse  of  which  in  the  services 
and  ministrations  of  the  Church  is  pre- 
scribed by  the  Prayer  Book  of  Edward 
the  Sixth." 

"  The  term  '  ornaments '  in  ecclesiastical 
law  is  not  confined,  as  by  modem  usage, 
to  articles  of  decoration  or  embellishment, 
but  it  is  used  in  the  larger  sense  of  the 
word  omamentum,  which,  according  to 
the  interpretation  of  ForceUini's  DictioH' 
ary,  is  used  'jwo  qitocwmque  apparaiu,  aeu 
instrumento.'  All  the  several  articles  used 
in  the  performance  of  the  services  and  rites 
of  the  Church  are  'ornaments ; '  vestments, 
books,  cloths,  chalices,  and  patens,  are 
amongst  Church  ornaments  ;  a  long  list  of 
them  will  be  found  extracted  from  Lynd- 
wood,  in  Dr.  PhiUimore's  edition  of  Burn's 
Ecdssiastical  Law,  vol  i.,  pp.  375-7.  In 
modem  times  organs  and  bells  are  held  to 
Ml  under  this  denomination. 

"  When  reference  is  had  to  the  First 
Prayer  Book  of  Edward  the  Sixth,  with 
this  explanation  of  the  term  '  ornaments,' 
no  difficulty  will  be  foand  in  discovering 
amongst  the  articles  of  which  the  use  is 
there  enjoined,  ornaments  of  the  church, 
as  well  as  ornaments  of  the  ministers. 
Besides  the  vestments  differing  in  the  dif- 
ferent services,  the  rubric  provides  for  the 
use  of  an  English  Bible,  the  new  Prayer 
Book,  a  poor  man's  box,  a  chalice,  a  cor- 

(3)  48  Law  J.  Bep.  (x.i.)  Ecclcf.  1 ;  i.  c.  Lav 
Re^.  2  P.C.  366. 
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poras,  a  paten,  a  bell,  and  some  other 
things."— (Ifoore,  pp.  156-7.) 

In  Martin  y.  Maekonochie  (3)  their  Lord- 
ships  say : — 

"  The  constraction  of  this  xnbric  was 
very  fully  considered  by  this  Committee 
in  the  case  of  Wetterton  t.  Liddell,  already 
referred  to;  and  the  propositions  which 
their  Lordships  understand  to  have  been 
established  by  the  judgment  in  that  case 
may  thus  be  stated : — 

"  First,  the  words  '  authority  of  Parlia- 
ment '  in  the  rubric  refer  to  and  mean  the 
Act  of  Parliament  2ScB  Edward  YI.,  c.  1, 
giving  parliamentary  effect  to  the  first 
Prayer  Book  of  Edward  VI.,  and  do  not 
refer  to  or  mean  Canons  or  Boyal  Injunc- 
tions, having  the  authority  of  Parliament, 
made  at  an  earlier  period. 

"  Second,  the  term  '  ornaments '  in  the 
rubric  means  those  articles,  the  use  of 
which,  in  the  services  and  ministrations  of 
the  Church,  is  prescribed  by  that  Prayer 
Book. 

"  Third,  the  term  '  otnaments '  is  con- 
fined to  these  articles. 

"  Fourth,  though  there  may  be  articles 
not  expressly  mentioned  in  the  rubric,  the 
nse  of  which  would  not  be  restrained, 
they  must  be  articles  which  are  consistent 
with,  and  subsidiary  to,  the  services ;  as 
an  organ  for  the  singing,  a  credence  table 
from  which  to  take  tiie  sacramental  bread 
and  wine,  cushions,  hassocks,  &o. 

"  In  these  conclusions  and  in  this  con- 
straction of  the  mbric,  their  Lordships 
entirely  concur." 

It  certainly  would  seem  at  first  sight 
that  these  judgments  have  made  my  coarse 
plain.  I  have,  in  obedience  to  them,  but 
to  inquire  whether  these  "ornaments  of 
the  minister"  are  to  be  found  in  the  first 
Prayer  Book  of  Edward  VL ;  if  they  are, 
to  pronounce  them  legal, — if  not, — iUegi^ 

Two  objections  are  raised  to  the  appli- 
cation of  the  plain  and  clear  language  of 
these  judgments  to  the  present  case,  first, 
it  is  said  that  the  question  of  the  orna- 
ments of  the  minister  was  not  directly 
before  the  Court  in  Liddell  v.  Wetterton, 
but  only  the  ornaments  of  the  church ; 
and  this  is  Uterally  trae ;  bat  how  little 
can  it  avail  to  prevent  the  application  of 
the  same  rale  to  both  kinds  of  ornament. 
The  reasoning  covers  equally  both  kinds 


of  ornament.  The  common  roles  of  gram- 
mar and  sense  require  that  I  shoald  not 
divide  a  sentence  and  apply  a  predicate^ 
equally  applicable  to  both  subjects  ccm- 
tained  in  it,  to  one  only.  I  am  not  at 
liberty,  if  I  were  so  inclined,  to  question 
the  judgment  as  to  the  ornaments  of  the 
Church,  nor  would  it  become  me  to  ezpreas 
any  doubt  as  to  the  logic  on  which  it  is 
buht.  I  am  bound  to  follow  where  that 
judgment  leads  me ;  and  if  so,  I  must  on 
the  like  premises  arrive  at  the  like  o(m- 
cltudon. 

Secondly,  it  is  objected  that  the  w<»di 
"  shall  be  retained  "  modify  the  application 
of  the  judgment  in  Liddelly.  Wetterton  (2) 
to  the  case  before  me. 

But  in  what  way  do  these  words  pro- 
duce this  effect  ?  Because  tiiey  are  eqaially 
appUcable  to  both  classes  of  ornaments,  and 
most  have  been  fully  ccHuddered  by  the 
Privy  Council  in  both  the  judgments,  and 
in  neither  was  any  attempt  made  to  lay  a 
particular  stress  upon  them,  much  less  to 
attach  to  them  the  important  consequences 
with  which  it  is  now  sought  to  make  them 
pregnant. 

I  must  not  omit  to  notice  the  argument 
drawn  from  the  Visitation  Articles  since 
the  statute  of  Charles  II.,  and  the  alleged 
eontemjioranea  expotiiio  afforded  by  them, 
and  by  the  fitct  of  the  non-usage  of  the 
vestments  in  question.  First,  as  to  the 
Visitation  Articles,  the  same  principle  ap- 
plies to  them  as  to  the  Advertisements  and 
Canons,  and  indeed  as  to  every  attempt 
to  procure  a  decent  ritual  since  Queen 
Elizabeth's  time ;  namely,  that  the  autho- 
rities were  content  to  order  the  minimpm 
of  what  was  requisite  for  this  purpose, 
having,  for  the  reasons  which  I  have  ex- 
plained in  my  former  jadgment  in  Martin 
V.  Maekonoehie  (1),  great  diffiouMy  in 
obtaining  even  that  minimum.  And  so 
with  regard  to  the  argnment  as  to  the 
legality  of  a  chorch-rate  for  objeots  o( 
ritoal,  I  have  nothing  to  add  to  the 
observations  which  I  made  in  that  case  as 
to  the  insufiBciency  of  this  arg^nment.  Nor 
is  it  necessary  to  repeat  what  was  said  in 
that  case,  and  the  preceding  case  oC 
LiddeU  V.  Westerion  (Moore,  p.  172),  thai 
no  amount  of  desuetude  can  repeal  the 
obligations  of  a  statute,  much  less  render 
its  provisions  unlawful.    But  it  has  been 
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urged  that  the  admitted  disuse,  till  within 
a  yeiy  recent  period,  of  these  omamenta 
since  the   B«storation   affords  a  amiem- 
poranea  eaepotiUo  which  removes  all  donbt 
as  to  the  meaning  of  the  rubric.     In  the 
first  place,  this  argument  implies  that  the 
words  of  the  rubric  are  such  as  to  raise  a 
doubt,  whereas  in  themselves  the  words 
are  perfectly  plain  and  clesur.      In  the 
second  place,  iha  disuse  is  practically  ac- 
counted   for    by  the    circumstances    to 
which  I  have  just  adverted  in  dealing 
with  the  argument  from  the  visitation 
articles.     In  truth,   however,  the  argu- 
ment is  bad  from^the  vice  of  proving  a 
great  deal  too  much  ;  the  same  argument 
would  make  the  copes  in  the  catiiedrals 
unlawful,  which  it  is  admitted  they  are 
not ;  the  use  of  the  surplice  in  preaching 
unlawful,  which  is  the  proper  dress ;  and 
e  eowoeno  would  establish  the  legality  of 
the  use  of  the  black  gown,  which  has 
xto   warrant  of  law;  and  would  render 
unlawful  the  credence  table,  and  this  last 
ornament  affords  a  special  illustration  of 
the  inapplicability  of  this  argument.    At 
the  time  of    the  decision  in  Liddell  v. 
Westerion,  the  credence  table  had  been 
universally  disused  ;  I  believe  there  were 
not  half  a  dozen  exceptions  throughout 
England;  and  this  disuse  had  led  to  a 
continued  and  universal  violation  of  the 
rubric,  in  placing  the  elements  upon  the 
holy  table  before  the  commencement  of 
ihe  service,   which,    as    their    lordships 
observed,  was  "  certainly  not  according  to 
the  order  prescribed."     Their  lordships,' 
therefore,    disregarded  this    usage,    and 
sanctioned  the  credence  table,  because  it 
enabled  the  provisions  of  the  rubric  to  be 
executed.     And  so  the  doctrine  of   the 
eontemporanea    erposUio     was     strongly 
urged  against  the  lawfulness  of  the  cross, 
eiuer  as  an  ornament  or  as  a  decoration  ; 
the  disuse  of  it  in  the  Church  of  England 
was  clearly  established,  but  their  lord- 
ships thought  that  the  circumstances  of 
the  time  fully  accounted  for  this,  and  in 
spite  of  their  proved  disuse  in  the  churches 
<n  Hob  country,  said,  "  That  crosses,  as 
distingnished  trova.  crucifixes,  have  been 
in  use,  as  ornaments  of  churches,  from 
the  earliest  periods  of  Christianity ;  that 
when  used  as    mere    emblems    of    the 
Christiaii  fiuth,  and  not  as  objects    of 


superstitious  reverence,  they  may  still 
lawfiilly  be  erected  as  architectural  deco- 
rations of  churches." — (Moore,  p.  175.) 

Nor  upon  this  head  is  it  to  be  omitted 
that,  though  the  effect  of  this  rubric  in 
bringing  back  the  vestments  of  Edward 
YI.  had  been  pointed  out  by  the  Puritans 
in  Charles  I.'s  time,  as  I  have  stated,  no 
denial  of  this  consequence  was  ever  given 
by  the  authorities  on  behalf  of  the  church  ; 
and  that  subsequently  to  the  date  of  this 
rubric  no  judicial  authority,  no  legal  com- 
mentator, has  questioned  the  effect  of  this 
rubric  in  legalizing  the  vestinents  of  the 
second  year  of  Edward  VI. 

Bum,  in  the  third  volume  of  his  Eedc' 
siasUcal  Law,  after  reciting  the  rubric  in 
the  present  Prayer  Book,  proceeds  as 
follows : — 

"  Therefore  it  is  necessary  to  recur  in 
this  matter  to  the  Common  Prayer  Book 
established  by  Act  of  Parliament  in  the 
second  year  of  King  Edward  VI.,  in  which 
there  is  this  rubric : — '  In  the  saying  or 
singing  of  matetis  and  evmtonge,  bapiyzyng 
and  hurymg,  the  minister  in  paryshe 
churches,  and  chapels  annexed  to  the 
same,  shall  use  a  surples.  And  in  all 
cathedrall  churches  and  colledges  the 
archdeacons,  deanes,  provestes,  maisters, 
prebendaiyes,  and  fellowes,  beinge  gradu- 
ates, may  use  in  the  quiere,  beside  theyr 
Burplesses,  such  hoodes  as  pertaineth  to 
their  several  degrees  whiche  they  have 
taken  in  any  universitie  within  this  realme. 
But  in  all  other  places  every  minister 
shall  be  at  libertie  to  use  any  surples  or 
no.  It  is  also  seemly  that  graduates, 
when  they  dooe  preache,  should  use  suche 
hoodes  as  pertayneth  to  theyr  several 
degrees.' 

"So  that  in  marrying,  churching  of 
women,  and  other  offices  not  here  speci- 
fied, and  even  in  the  administration  of  the 
Holy  Communion,  it  seemeth  that  a  sur- 
pUce  is  not  necessary.  And  the  reason 
why  it  is  not  enjoined  for  the  Holy  Com- 
munion in  particular  is  because  other 
vestments  are  appointed  for  that  minis- 
tration, which  are  as  followeth : — '  Upon 
the  day,  and  at  the  time  appointed  for 
the  ministracion  of  the  Holy  Cfommunion, 
the  priest  that  shall  execute  the  holye 
ministry  shall  put  upon  hym  the  vesture 
appointed  for  that  ministracion,  that  is  to 
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say,  a  white  dlbe  plain,  with  a  vestment 
or  cope.  And  where  there  be  many 
priestea  or  deacons,  there  so  many  shall 
be  readj  to  helpe  the  priest  in  the  minis- 
tracion  as  shall  be  requisite,  and  shall 
have  apon  them  likewise  the  vestures  ap. 
pointed  for  their  ministry,  that  is  to  say, 
albes,  with  tunades.' " 

"NoTB.— The  albe  differs  from  the 
surplice  in  being  close-sleeved. 

" '  And  whensoever  the  byshop  shall 
celebrate  the  Holye  Communion  in  the 
chnrche,  or  execute  any  other  pnbUqne 
minisfcracion,  he  shall  have  upon  hlrn, 
besyde  his  rochette,  a  surples  or  albe,  and 
a  cope  or  vestment,  and  also  hys  pastoral 
staffe  in  hys  hand,  or  elles  borne  or  holden 
by  hys  ohaplyne '  "  (p.  437). 

Mr.  Stephens,  in  his  elaborate  edition 
of  the  Book  of  Common  IVayer,  published 
for  the  Ecclesiastical  History  Society, 
after  citing  the  foregoing  rubrics,  says : — 
"All  the  rubrics  just  quoted  were 
omitted  in  1552,  and  never  appeared 
again.  The  only  rubric  respecting  orna- 
ments in  the  second  Common  Prayer 
Book  of  Edward  VI.,  confirmed  likewise  by 
Act  of  Parliament,  was  directed  against 
the  use  of  the  cope  and  pastoral  staff. 
These  ornaments,  however,  were  again 
introduced  by  the  rubric  of  1559,  which 
brought  us  back  not  to  the  second  book 
of  Edward  VI.,  bnt  to  the  first.  And  this 
rubric  of  1559,  slightly  altered,  was  a 
second  time  authorized  at  the  last  review. 
"Copes  were  worn  at  Durham  and 
Westminster  till  the  middle  of  the  last 
century,  and  copes  are  worn  now  by  the 
bishops  at  the  coronations  ;  indeed  all  the 
directions  contained  in  the  first  book  of 
Edward  VI.,  as  to  the  omamente  of  the 
church  and  of  the  ministers  thereof  at  all 
times  of  their  ministration,  are  by  Stat. 
14  Car.  2.  c.  4,  the  statute  law  of  the 
Anglican  Church."— (Vol.  i,  p.  367.) 

hi  October,  1864,  a  Commission  under 
the  Clergy  Discipline  Act  was  issued  by 
the  late  Bishop  of  Exeter,  to  raqaire  into 
certain  charges  against  the  curate  of  HeU 
aton,  the  prmcipu  one  being  the  use  of 
the  surplice  in  preaching.  The  Bishop, 
in  his  judgment  upon  this  point,  after 
stating  the  several  statutes  and  rubrics, 
Bays: — 

"From  this  statement  it  will  be  seen 


that  the  surplice  may  be  objected  to  with 
some  reason  ;  but  then  it  must  be  because 
the  law  requires  '  a  white  albe  plain,  with 
a  vestment  or  cope.'  Why  have  these 
been  disused  ?  Because  the  parishioners 
— that  is  the  churchwardens,  who  repre- 
sent the  parishioners — have  neglected 
their  duty  to  provide  them ;  for  such  is 
the  duty  of  the  parishioners  by  the  plain 
and  express  canon  law  of  England  (QAson, 
200).  True  it  would  be  a  very  oostty 
duty,  and  for  that  reason,  most  probably, 
churchwardens  have  neglected  it,  and 
archdeacons  have  connived  at  the  neglect 
I  have  no  wish  that  it  should  be  other- 
wise. But,  be  this  as  it  may,  if  the 
churchwardens  of  Helston  shall  perform 
this  duty,  at  the  charge  of  the  parish, 
providing  an  albe,  a  vestment^  and  a  cope, 
as  they  might  in  strictness  be  required  to 
do  (Cftbson,  201),  I  shall  enjoin  the  mini- 
ster, be  he  who  he  may,  to  use  them. 
Bnt  until  these  ornaments  are  provided 
by  the  parishioners,  it  is  the  duty  of  the 
minister  to  use  the  garment  actually  pro- 
vided by  them  for  hizu,  which  is  the  sur- 
plice." 

This  judgment  will  be  found  reported 
in  Mr.  Stephen's  Book  of  Common  Prayer 
(Vol.  i.,  p.  377),  and  in  hia , Ecclesiastical 
Statutes  (Vol.  ii.,  p.  2046). 

I  do  not  know  how  I  can  better  close 
my  observations  upon  this  subject  than 
by  reciting  the  language  of  tite  Privy 
Council  in  Liddell  v.  Westerton  (Moore,  p. 
159)  :— 

"The  rubric  to  the  Prayer  Book  of 
January  1st,  1604,  adopto  the  language  of 
the  rubric  of  Elizabeth.  The  rubric  to 
the  present  Prayer  Book  adopto  the  lan- 
guage of  the  statute  of  Elizabeth ;  bat 
they  all  obviously  mean  the  same  thing, 
that  the  same  dresses  and  the  same  uten- 
sils or  articles  which  were  used  under  the 
first  Prayer  Book  of  Edward  VI.  may  still 
be  used." 

I  am  of  opinion  that  the  plain  words  of 
the  statute,  according  to  the  ordinary 
principles  of  interpretation,  and  the  con- 
struction which  they  have  received  in  the 
two  judgmente  of  the  Privy  Council, 
oblige  me  to  pronounce  that  the  orna- 
ments of  the  minister  mentioned  in  the 
first  Prayer  Book  of  Edward  VI.  are  those 
to  which  the  present  rubric  referred ;  and 
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I  cannot  thra^fore  pass  any  eccleaiaBtical 
sentence  against  Mr.  Porcbaa  for  weai-ing 
them.  

The  next  qaestion  is,  What  are  these 
ornaments  ? 

They  are,  for  ministers  below  the  order 
of  bishops,  and  when  o£Sciating  at  the 
Conunnnion  Service,  cope,  vestment  or 
cbasnble,  sarplice,  alb,  and  tonicle ;  in  all 
other  services  the  sarplice  only,  except 
that  in  cathedral  cborches  and  colleges 
the  academical  hood  may  be  also  worn. 
The  other  vestments  worn  by  Mr  Porchas, 
and  the  cope  at  any  other  time  bat  the 
Commnnion  Service,  are  nnlawftd,  and 
may  not  be  worn.  It  is  onlawftil,  there- 
fore, for  Mr.  Porchas  to  wear  or  authorize 
to  be  worn,  a  cope  at  morning  or  at  eve- 
ning prayer ;  albs  with  patches  called  ap- 
parels, tippets  of  a  circmar  form,  stoles  of 
any  kind  whatsoever,  whether  black, 
wUte,  or  colonxed,  and  worn  in  any  man- 
ner ;  dalxnatics  and  maniples,  which  latter 
ornament,  it  {^pears  from  the  evidence, 
was  worn  on  one  occasion  by  one  of  the 
officiating  clergymen,  though  it  does  not 
appear  ibat  Mr.  Porchas  wore  one  himself. 
As  to  the  girdle  and  the  amioe  it  is  not 
proved  tJiat  Mr.  Purcllas  wore  them  or 
BoSered  them  to  be  worn. 

With  respect  to  the  covering  or  cap 
called  a  "biretta,"  which  Mr.  Porchas 
was  proved  to  have  carried  in  his  hand, 
and  a  clergyman  to  have  worn  in  a  pro- 
cession, it  appears  to  me  as  innocent  an 
ornament  as  a  hat  or  a  wig,  or  as  a  velvet 
cap,  which  latter  is  not  uncommonly  worn 
bjr  bishops,  clergy,  and  laiiy  as  a  protec- 
tion to  the  head  when  needed.  The  74th 
Canon,  which  is  still  in  force,  and  which 
enjoins  decency  of  appard  to  ministers 
when  oat  of  iheir  houses,  provides  that 
"no  ecclesiasticall  persons  shall  weare 
any  coife  or  wrought  night-caps,  but 
onely  plaine  night-caps  of  blacke  silke, 
sattin,  or  velvet."  And  the  18th  Canon 
provides  that  "no  man  shall  cover  his 
head  in  the  church  or  chappell  in  the  time 
of  divine  service,  except  he  have  some 
infirmity,  in  which  case  let  him  wear  a 
night-cap  or  coife,"  which  word  "night- 
cap "  is  not  to  be  understood  as  a  cover- 
ing worn  in  bed,  but  as  a  kind  of  close- 
fitting  cap,  as  is  shown  by  the  words  in 
the  Latin  Canons,    "pileolo    aut  rici." 

Mbw  Swaaa,  39.— Eccus. 


And  I  do  not  pronoance  this  particular 
kind  of  black  cap,  called  a  biretta,  so 
worn,  to  be  unlawful. 

With  respect  to  the  colour  of  the  vest- 
ments, which  I  have  pronounced  to  be 
lawful,  the  rubric  is  silent,  except  in  the 
case  of  the  alb  and  surplice ;  and  the  ex- 
pert in  such  matters,  who  was  produced 
as  an  authority  by  the  promoter,  deposed 
that  the  vestments  which  were  used  in 
Mr.  Purchas's  church  were  in  every  re- 
spect such  as  were  in  use  in  the  Church 
in  the  second  year  of  Edward  VI. 

There  are  various  charges  relating  to 
particular  kinds  of  processions  organized 
by  Mr.  Purchas  in  his  church,  which  I 
wiU  now  deal  with ;  they  are  to  be  foond 
in  the  following  articles  : — 

"IV.  That  you,  the  said  Bev.  John 
Porchas,  on  the  several  occasions  in  this 
article  hereinafter  mentioned,  in  the  said 
church  or  chapel  of  St.  James's,  Brighton 
(to  wit,  &c.),  immediately  before,  but  at 
the  hour  appointed  for  the  commencement 
of  the  prayers  appointed  to  be  read  at 
morning  and  evening  service  respectively, 
and  without  any  break  or  interval,  and. as 
connected  with  and  being  the  beginning  of 
and  a  part  of  the  riiea  and  ceremonies  of 
public  worship  on  the  said  several  occasions, 
in  the  presence  of  the  congregation  then 
assembled  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  for  the  purpose  of 
hearing  divine  service,  formed,  or  caused 
to  be  formed,  a  procession  composed  of  a 
thnrifer  carrying  an  incense-vessel  con- 
taining incense,  swinging  the  same;  a 
cmcifer  bearing  a  crucifix,  or  large  cross, 
.  with  a  figure  of  the  Saviour  thereon ;  two 
acolytes,  or  boys  dressed  in  red  and  white, 
with  red  skullcaps  on  their  heads,  and 
bearing  lighted  candles;  several  deacors, 
or  other  persons,  bearing  one  or  more  si  k 
banners,  with  a  cross  or  other  device  eit- 
broidered  on  each  of  such  banners ;  divers 
choristers  dressed  in  red  and  white ;  a 
person,  called  a  ceremoniarius,  in  cassock 
and  cotta,  with  blue  tippet ;  two  persons, 
called  rulers  of  the  choir,  in  copes ;  yon, 
the  Bsiid  Bev.  John  Purchas,  and  the  other 
officiating  minister  of  the  day,  in  copes ; 
that  the  procession  so  formed  proceeded 
round  the  said  church  or  chapel  of  St. 
James's,  sing^g  a  certain  hymn,  being 
No.  100  of  the  hymns  contained  in  a  book 
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caDed  •  Words  of  the  Hymnal  noted,'  or 
some  other  hymn  from  the  same  book; 
and  that  immediately  on  the  retam  of 
each  of  snch  processions  on  each  of  the 
said  several  occasions  to  the  choir,  the 
prayers  for  the  day  were  commenced ;  and 
that  on  a  certain  other  occasion,  to  wit,  on 
Sonday,  Febmary  the  28th,  1869,  imme- 
diately after  the  benediction  at  evening 
service,  and  unthout  any  break  or  intervaZ, 
and  as  connected  with  and  forming  the  con' 
diuion  of  and  part  of  the  rites  and  cere- 
monies of  public  vxyrship,  formed,  or  cansed 
to  be  formed,  a  Kke  procession  to  the  one 
inmiediately  herein-before  mentioned,  and 
proceeded  therewith  round  the  said  chnrch, 
singing  as  aforesaid  in  the  presence  of  (he 
congregation  assembled." 

"  XIV.  That  you  <Afln,"— that  is,  after 
doing  certain  acta,  which  &11  under  an- 
other category,  and  which  I  will  consider 
presently — "formed  or  caused  to  be  formed 
a  procession  consisting  of  a  thorifer  with 
his  incense  vessel  containing  incense,  the 
cracifer  with  a  large  crucifix,  acolytes  or 
boys  with  lighted  candles,  the  person 
called  ceremoniarins,  an  assistant  nunister, 
and  yon,  the  Rev.  John  Parchas,  in  a 
cope,  followed  by  several  members  of  the 
ooagregation  each  with  a  liglited  candle  ; 
that  the  procession  so  formed  proceeded 
round  the  interior  of  the  said  church  or 
chapel  singing ;  that  thereupon  afterwards 
you,  the  said  Rev.  John  Purchas,  took  off 
your  cope,  and  wearing  a  white  alb  with 
gold  stole  and  chasuble,  proceeded  to  the 
Communion  Table  and,  after  being  your- 
self censed,  commenced  the  Communion 
Service,  during  the  reading  of  which  the 
congregation  extinguished  their  candles. 
That  after  the  collect  and  epistle  had  been 
read  the  said  candles  were,  during  the 
reading  of  the  Gospel,  again  lighted  and 
were  t£en  again  extinguished,  each  of  the 
acts  in  this  article  hereinbefore  set  forth, 
being  of  the  nature  of  and  intended  by 
you  as  and  constituting  a  religious  cere- 
mony." 

"  XXVI.  That  you,  the  said  R«v.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  the 
Sunday  next  before  Elaster,  March  the 
2lBt,  1869,  at  morning  service,  and  during 
or  immediately  after  the  conclusion  of 
morning  i>rayer,  and  before  the  commence- 


ment of  the  Communion  Service,  sprinkled 
or  caused  to  be  sprinkled  with  so-called 
holy  water,  and  blessed  or  consecrated,  or 
caused  to  be  blessed  or  consecrated,  and 
censed,  or  caused  to  be  censed,  divers 
palm  branches  then  lying  on  a  table 
placed  near  to  the  Communion  Table,  and 
that  after  the  said  morning  prayer  was 
concluded  yon  caused  the  said  palm 
branches  to  be  distributed  to  yourself  and 
to  divers  other  clerks  in  Holy  Orders,  to 
persons  of  (he  choir  and  members  of  the 
congregation  then  and  there  present  in 
the  said  church  or  chapel ;  and  that  you 
then  caused  to  be  formed  a  procession  in  the 
said  church  or  chapel,  with  a  crucifix 
borne  before  it,  and  consisting  of  the 
thnrifer,  choristers,  priests,  and  others, 
which  said  procession  then  proceeded 
round  the  interior  of  the  said  church  or 
chapel,  chaunting,  and  elevating  the  said 
palm  branches,  and  accompanied  with 
lighted  candles ;  and  that  on  the  return  of 
the  procession  the  Communion  Service 
was  immediately  commenced  and  pro- 
ceeded with,  the  whole  taking  place  in 
the '  presence  of  the  congregation  then 
assembled  to  hear  Divine  Service  as  a  part 
of  Divine  Service,  and  as  a  ceremony  con- 
nected therewith,  without  break  or  inter- 
mission." 

It  appears  to  me,  from  the  evidence, 
that  these  particular  processions  have  been 
so  conducted  as  to  constitute  a  further 
rite  or  ceremony  in  connection  with  the 
morning  and  evening  service,  and  in  addi- 
tion to  those  prescribed  by  the  rubrics  for 
those  services.  I  must,  therefore,  placing 
them  under  this  category,  pronounce  them 
ill^al. 

'The  following  articles,  which  I  have 
grouped  together,  contain  charges  against 
Mr.  Parchas  for  using,  during  tiie  time  of^ 
or  so  immediately  connected  with,  the 
prescribed  service  as  to  be  practically  nn- 
distinguishable  from  it,  rites  or  cere- 
monies other  than  and  additional  to  those 
prescribed  in  the  Book  of  Common 
Prayer : — 

"  V.  That  on  a  certain  occasion  (to  wit, 
&o.)  you,  the  said  Rev.  John  Purchas,  in 
the  said  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  caused  a  group  of  aco- 
lytes, or  attendants,  to  stand  or  kneel  round 
you,  and  a  person  called  the  cmci&r  to 
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Btand  hy  the  side  of  jaa,  bearing  a  cracifix 
or  gilt  cross,  with  the  fignre  of  the  Saviour 
thereon,  as  a  matter  of  ceremony  during 
the  reading  by  joo,  the  stud  Bev.  John 
Pnrchas,  of  the  Gospel  in  the  Communion 
Service ;  that  on  certain  other  occasions 
(to  wit,  &c.),  the  'Te  Deum'  being  on 
each  of  such  occasions  sung  as  a  -paxt  of 
evening  service  immediately  after  the  even- 
ing prayers,  in  the  stud  church  or  chapel 
of  St.  James's,  Brighton,  aforesaid,  the 
congr^^tion  remaining  in  the  stud  church 
or  chapel  during  the  singing  thereof  you, 
the  said  Bev.  John  PurchM,  during  the 
sinffing  thereof  caused  the  said  cmcifer, 
■with  his  said  crucifix,  and  the  betters  of 
banners,  to  stand  holding  the  same  as  a 
matter  of  ceremony  near  to  you,  the  stud 
Bev.  John  Pnrchas,  and  in  front  of  the 
Holy  Table," 

"XHL  That  you,  the  said  Bev.  John 
Pnrchas,  did,  in  the  stud  church  or  chapel 
of  St.  James's,  Brighton,  aforesaid,  on 
Ash  Wednesday,  Febraary  the  10th,  1869, 
at  morning  service,  immediately  after  the 
conclusion  of  the  Commination,  and  be- 
fore commencing  the  Comnmnion  Service 
(yon  being  then  the  officiating  minister), 
proceed,  as  a  matter  of  ceremony  in  con- 
nection with  the  Divine  Service  of  the 
day,  to  take  from  the  Holy  Table  a  certain 
vessel,  previously  placed  thereon,  fiUed 
with  a  black  powder  being  or  resembling 
ashes;  and  did  then  bless  or  consecrate 
the  same,  and  did  then  rub  a  portion  of 
such  powder  on  the  foreheads  of  certain 
persons,  members  of  the  congregation, 
who  then  knelt  before  yon  for  that  pur- 
pose (to  wit,  a  certain  other  clergyman 
then  present,  the  person  cttlled  the  oere- 
moniarinSj'a  person  called  a  ruler  of  the 
choir,  and  certtun  acolytes,  or  boys) ;  and 
did  further  then  publicly  invite  tuiy  other 
members  of  the  congregation  to  come  for- 
ward for  the  like  purpose;  after  which, 
none  others  having  come  forward,  the 
Communion  Service  was  commenced  and 
proceeded  with." 

"XIV.  That  yon,  the  said  Bev.  John 
Pnrchas,  on  the  day  of  the  Purification  of 
the  Virgin  Maiy,  February  the  2nd,  1869, 
in  the  stud  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  in  the  morning,  and 
when  no  artificial  light  was  necessary, 
during  the  performance  of  Divine  Service, 


to  wit,  while  the  Litany  was  being  read, 
censed  or  caused  to  be  censed,  and  ttfter- 
ward  sprinkled  or  caused  to  be  sprinkled 
with  holy  water,  or  water  previously 
blessed  or  consecrated,  a  number  of  candles 
then  placed  tmd  being  on  a  smtdl  table 
close  to  the  Communion  Table,  and  that 
you  tiien,  tifter  the  Litany  was  finished 
and  before  the  commencement  of  the  Com- 
munion. Service,  lighted  the  sttid  candles, 
and  distributed  them  to  divers  members 
of  the  congfregation  who  then,  by  your 
direction  or  sanction,  held  np  the  same  so 
lighted." 

The  charges  contained  in  the  latter  part 
of  this  cuticle  I  have  ttlready  considered. 

"XXI.  That  yon,  the  said  Bev.  John 
PurchtM,  in  the  stud  church  or  chapel  of 
St.  Jiunes's,  Brighton,  tiforesaid,  on  divers 
occasions  (to  wit>  Sk.),  caused  a  small  bell 
to  be  rung  divers  times  during  the  Prayer 
of  Consecration  in  the  service  of  the 
Holy  Communion,  such  ringing  being 
simultaneous  and  connected  with  the  con- 
secration of  the  elements,  and  with  the 
elevation  of  them,  as  in  the  preceding 
articles  mentioned." 

"XXII.  That  you,  the  said  Bev.  John 
Porchtts,  on  several  occtisions,  in  the  said 
church  or  chapel  of  St.  James's,  Brighton, 
aforesaid  (to  wit,  &c.),  caused  to  be  said 
or  sung,  before  the  rec^tion  of  the  ele- 
ments and  immediately  e&er  the  Prayer 
of  Consecration  in  the  Communion  Ser- 
vice, the  words  or  hymn  or  prayer  com- 
monly known  tm  'The  Agnus,'  that  is  to 
say : — '  0  Lamb  of  Gk>d  that  takest  away 
the  sins  of  the  world,  have  mercy  on  us ; ' 
which  stud  words  are  appointed  to  be  said 
only  aa  a  part  of  the  said  hymn  or  prayer 
at  the  conclusion  of  the  stud  service, 
namely,  after  the  reception  of  the  elements 
by  the  communicants  is  completely  ended, 
and  t^fter  the  Lord's  Prayer  tuid  the  other 
prayer  then  appointed  and.  the  Gloria  hare 
been  said,  and  munediately  before  the  final 
blessing." 

"XXVDT.  That  yon,  the  said  Bev. 
John  Purclas,  in  the  said  church  or 
chapel  of  St.  Jiunes's,  Brighton,  aforesaid, 
on  Sunday,  Maich  the  14th,  1869,  at 
evening  service,  and  immediately  on  the 
conclusion  of  your  sermon,  gave  notice 
that  on  the  next  day  there  would  be  '  a 
mortuary  celebration  for  the  repose  of  a 
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sister  at  eleven  o'clock;'    and  that  on 
Mondaj  morning,  March  the  15th,  1869, 
while  performing  Divine  Service  in  the 
said  church  or  chapel,  namely,  while  read- 
ing the  Communion  Service,  immediately 
after  the  collect  for  the  Queen,  and  before 
the  Epistle,  you  interpolated  and  said  the 
following  words,  that  is  to  say : — '  O  God ! 
whose  property  is  ever  to  have  mercy  and 
to  forgive,  be  fevourable  unto  the  soul  of 
this  Thy  servant '   (thereby  meaning  the 
Boul  of  the  deceased  person  for  whose  re- 
pose the  said  mortuary  celebration  was 
made),  'and  blot  out  all   her   iniquities, 
that  she  may  be  loosed  fit)m  the  chains  of 
death,  and  be  found  meet  to  pass  unto  the 
enjoyment   of   life   and    felicity   through 
Jesus  Christ  our  Lord.     Amen.'     After 
which,   1  These,   chap,  iv.,  veree  13  to 
verse  18,  was  read  as  the  Epistle,  and  the 
rest  of  the  service  was  proceeded  with, 
John  chap,  vi.,  verse  37  to  verse  40,  being 
read  as  the  Gospel." 

"XXXIII.  That   you,   the  said  Rev. 
John  Purchas,   in  the    said    church  or 
chapel  of  St.  James's,  Brighton,  aforesaid, 
on  Whit  Sunday  evening.  May  the  16th, 
1869,  at  the  usual  hour  for,  and  imme- 
diately   before     the    commencement    of 
evening  prayer,  smd  in  the  presence  of  the 
congregation    then    assembled    to    hear 
Divine  Service,  made,   received,  or  ad- 
mitted a  new  acolyte  or  choir  boy,  by 
causing  him  then  to  knoel  on  one  of  the 
steps  before  the  Holy  TaUe,  and  reading 
some  words  or  sentences  out  of  a  book, 
and  nm-lfing  the  sign  of  the  cross  over 
him,  and  putting  into  his  hands  a  candle- 
stick with  candk,  and  afterwards,  in  like 
manner,  putting  into  his  hands  decanters 
or  glass  bottles  of  wine  and  of  water,  those 
actions  collectively  being  intended  as  and 
constituting  a  religious  rite  or  ceremony." 
I  think  these  articles  are  substantially 
proved ;  and  that  in  these  circumstances 
the  additional  rites  or  ceremonies  must 
be  considered  as  illegal,  on  the  principle 
of  the  decision  in  Martin  v.  Mackotwchie 
(3) ;   and  I  stccordingly   admonish    Mr. 
Piuohas  to  abstain  fiY)m  the  use  or  sa  ic- 
tion  of  the  particular  rites  and  ceremoaies 
BO  charged  for  the  future. 

I  now  approach  the  consideration  of  a 
group  of  articles  which  have  been  proved, 
and  which  appear  to  me  to  be  expressly 


governed  by  the  judgments  in  Martin  v. 
Mackonoekie  (3)  aaid  Flamank  v.  Simp»on 
(4).    They  are  as  foOows : — 

"  Vin.  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chi^l  of 
St.  James's,  Brighton,  aforesaid,  did,  on 
the  said  8th  day  of  November,  1868,  the 
17th  day  of  January,  1869,  and  the  16th 
day  of  May,  1869,  cense  or  permit  to  be 
censed,  during  Divine  Service,  the  said 
crucifix,  so  placed  and  standing  on  the 
said  Holy  Table  or  narrow  ledge  as  in  the 
6th  preceding  article  mentioned." 

"X.  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  divers 
occasions  (to  wit,  Ac.)  used  lighted 
candles  ou  the  Holy  Table  or  Communion 
Table  (or  on  a  ledge  immediately  over  the 
said  table,  and  appearing  and  intended  to 
appear  part  thereof),  during  the  celebra- 
tion of  the  Holy  Communion,  as  a  matter 
of  ceremony,  and  at  times  when  such 
lighted  candles  were  not  wanted  for  the 
purpose  of  giving  light,  and  permitted 
and  sanctioned  such  use  of  Ughted 
candles." 

"XII.  That  yon,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid  (on  the 
day,  dbc.)u8ed  incense  for  censing  persons 
and  things,  and  for  other  purposes,  as  a 
matter  of  ceremony,  in  and  during  the 
celebration  of  the  Holy  Communion,  and 
also  in  and  during  other  parts  of  Divine 
Service,  and  there  permitted  and  sanc- 
tioned such  use  of  incense." 

"XV.  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  in  and 
during  the  Communion  Service,  on  divers 
occasions  (to  wit,  &c.),  during  the  cele- 
bration of  the  Holy  Communion,  and  as 
part  of  the  ceremonies  thereof^  mixed 
water  with  the  sacramental  wine  used  in 
the  administration  of  the  Holy  Com- 
munion, and  permitted  and  sanctioned 
such  mixing  and  the  administration  to 
the  communicants  of  the  wine  and  water 
so  mixed." 

"XVn.  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  divers 

(4)  36  Law  J.  Bep.  (n.b.)  Eccles.  4  (f.c),  28 ; 
8.0.  Law  Bep.  1  P.C.  4«3. 
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occasionB  (to  wit,  &o.),  during  the  prayer 
of  oonaecration  in  the  Order  of  the  Ad- 
ministraidon  of  1^  Holy  Commanion, 
elevated  the  paten  or  one  of  the  wafers  on 
the  Communion  Table  for  the  Holy  Com- 
manion above  your  head,  and  permitted 
and  sanctioned  such  elevation  by  the  other 
officiating  ministers,  and  took  into  your 
lumds  the  eup  and  elevated  it  above  your 
head  during  the  prayer  of  comkecration 
aforesaid,  and  {>ermitted  and  sanctioned 
the  cup  to  be  BO  taken  and  elevated,  as 
aforesaid,  by  the  other  officiating  ministers, 
and  that  you  also,  during  such  prayer  of 
consecration,  knelt  or  proetiated  yourself, 
and  sanctioned  such  kneeling  or  pros- 
touting  by  the  other  officiating  ministers." 

"  XXTFT.  That  you,  the  said  Eev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  Whit 
Sunday  morning.  May  the  16th,  1869, 
during  the  Communion  Service,  as  offi- 
ciating minister,  after  receiving  the  alms 
contr^ated  at  the  offertory,  elevated  the 
same,  and  then,  placing  the  same  for  a 
moment  on  the  Holy  Table,  did  forthwith 
remove  the  same  and  hand  them  to  an 
acolyte  or  attendant,  who  took  them  away 
and  placed  them  on  the  Credence  Table, 
instead  of  suffering  the  same  to  remain  on 
the  Holy  Table." 

The  next  article  seems  to  me  to  contain 
charges  nndistinguishable  in  principle 
from  the  practices  which  are  condemned 
in.those  judgments,  and  in  that  which  I 
have  jost  delivered  in  the  case  of  Mr. 
Wix.  It  was  duly  proved,  and  is  as 
follows : — 

"XL  That  yon,  the  said  Rev.  John 
Purchas,  on  Christmas  Day,  1868,  on  the 
day  of  the  Purification  of  the  Virgin 
Maiy,  February  the  2nd,  1869,  and  on 
Easter  Sunday,  1869,  used  lighted  candles 
standing  on  and  about  and  before  the 
Commanion  Table  during  the  performance 
of  other  parts  of  the  morning  service 
than  the  Communion  Service,  as  a  matter 
of  ceremony,  and  when  they  were  not 
wanted  for  the  purpose  of  giving  light. 
That  yon  also  during  the  whole  of  Divine 
Service  on  Easter  Sunday,  1869,  kept  a 
very  large  lighted  candle,  called  a  paschal 
taper,  placed  and  standing  towards  the 
south  side  of  t^e  Communion  Table,  as  a 
matter  of  ceremony,  and  when  it  was  not 


wanted  for  the  purpose  of  giving  light. 
That  you  also,  at  various  times,  during 
the  performance  of  Divine  Service  (to 
wit,  oc.),  caused  acolytes,  or  attendants, 
as  a  matter  of  ceremony,  to  bear  about, 
move,  set  down,  and  lift  up  various 
lighted  candles  when  the  same  were  not 
needed  to  give  light." 

1  admonish  Mr.  Purchas  to  abstain  for 
the  future  &om  doing  or  sanctioning  the 
acts  so  charged  in  these  seven  articles. 

I  have  now  to  consider  the  charge  of 
administering  the  Holy  Eucharist  wine 
with  which  a  little  water  has  been 
mingled.  The  article  containing  this 
charge  is  as  follows : — 

"XVL  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  Whit 
Sunday,  May  the  16th,  1869,  administered 
wine  mixed  with  wat«r  instead  of  wine  to 
the  communicants  at  the  Lord's  Supper." 

I  had  occasion  to  consider  this  subject 
in  my  judgment  in  Martin  v.  MackoTtochie 
(1),  and  I  then  observed: — "It  appears 
that  from  a  very  early  period,  the  precise 
date  is  uncertain,  a  custom  prevailed 
amongst  Christians  of  adding  a  venr 
small  quantity  of  water  to  the  wine  which 
forms  one  element  of  the  Blessed  Sacra- 
ment. This  custom,  whether  it  arose 
from  a  belief  that  the  wine  used  by  the 
Jews  at  the  Passover,  and  by  our  Lord  at 
the  Last  Supper,  was  mingled  with  water, 
or  from  some  reason  symbolical  of  his 
passion,  is  wholly  unoonneoted  with  any 
papal  superstition,  or  any  doctrine  which 
the  Church  of  England  has  rejected.  It 
has  the  warrant  of  primitive  antiquity 
and  of  the  undivided  church  in  its 
&vour." 

To  tiiB  authorities  there  cited  I  would 
add  this  from  Dr.  Stnilh'a  Dictionary  of 
tlie  Bible,  title  "  Wine,"  vol.  iii.,  p.  1778. 
"  The  wine  was  mixed  with  warm  water 
on  these  occasions,"  referring  to  the  Pass- 
over, "  as  impUed  in  the  notice  of  the 
warming  kettle."  (Pesach.  7.  s.  13.) 
"  Hence  in  the  early  Christian  Church  it 
was  usual  to  mix  the  sacramental  wine 
with  water,  a  custom  as  old,  at  all  events, 
as  Justin  Martyr's  time  (Apol.  i  65)."  I 
also  referred  to  the  rubric  in  the  first 
Prayer  Book,  and  the  omission  of  tho 
order  "  patting  thereto  a  little  pure  and 
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clearnrater"  in  thelatterPrajer  Books;  and 
I  decided  that  "  the  oeremonj  or  manual 
act  of  Tnixing  the  water  with  the  wine 
daring  the  celebration  of  the  Eacharist" 
was  illegal. 

At  the  same  time  I  added,  "  I  do  not 
say  that  it  is  illegal  to  administer  to  the 
communicants  wine  in  which  a  little  water 
has  been  previously  mixed."  At  that  time 
I  had  in  my  mind,  among  other  authori- 
ties, that  of  Bishop  Andrewes,  who  appears 
to  have  used  the  mixed  chalice  in  the 
Chapel  Boyal  all  the  time  he  was  Dean  of 
it,  and  who  in  the  form  that  he  drew  up 
for  tha  consecration  of  a  church  expressly 
directed  it  to  be  used  (Wheatleu,  Common 
Prayer,  p.  281 ) ;  and  that  of  Biuiop  Cosin, 
who,  speaking  of  the  practice  under  the 
Elizabethan  Prayer  Books,  says,  "  Our 
Church  forbids  it  not,  for  aught  I  know, 
and  they  that  think  fit  may  use  it,  as  some 
most  eminent  among  us  do  at  this  day." 
{Notes  on  the  Book  of  Common  Prayer,  1st 
series,  p.  154,  Works,  vol.  v.) 

The  subject  is  treated  of  withmuchleam- 
ing  by  Mr.  Palmer  in  his  Origines  LUur- 
gicae  ;  he  says : — "  In  the  Church  of 
England  the  wine  of  the  Eucharist  was 
always,  no  doubt,  mixed  with  water.  In 
the  canons  of  the  Anglo-Saxon  Church, 
published  in  the  time  of  King  Edgar,  it 
is  enjoined  that  '  no  priest  shall  celebrate 
the  Liturgy  unless  he  have  all  things 
which  pertain  to  the  Holy  Eucharist,  that 
is,  a  pure  oblation,  pure  wine,  and  pure 
water.'  In  after  ages  we  find  no  canons 
made  to  enforce  the  use  of  water,  for  it 
was  an  established  custom.  Certainly 
none  can  be  more  canonical,  and  more 
conformable  to  the  practice  of  the  primi- 
tive church.  In  the  EngUsh  church  it  has 
never  been  forbidden  or  prohibited,  for 
the  rubric  which  enjoins  the  priest  to 
place  bread  and  wine  on  the  table,  does 
not  prohibit  him  from  mingling  water 
with  that  wine."— (VoL  ii.,  p.  76.) 

In  this  opinion,  provided  that  the  ming- 
ling be  not  made  at  the  time  of  the  cele- 
bration so  as  to  constitute  a  new  rite  or 
ceremony,  I  agree.  I  therefore  pronounce 
that  Mr.  Purchas  has  not  been  guilty  of  a 
canonical  offence  in  this  matter. 

The  twentieth  article  charges  as 
follows : — 


"XX.  That  yon,  the  said  Bev.  John 
Porchaa,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  divers 
occasions  (to  wit,  &c.),  in  the  administra- 
tion of  the  Holy  Communion,  used  wafer 
bread  (being  bread  made  in  the  special 
shape  and  &shion  of  circular  wafers) 
instead  of  bread  such  as  is  usual  to  be 
eaten,  and  did  administer  the  same  to  the 
communicants,  that  is  to  say,  one  such 
wafer  to  each  of  them." 

My  first  observation  upon  this  article  is, 
that  it  is  not  proved  as  laid ;  the  witness 
Verrall  deposed  that  the  bread  was  in  the 
form  of  a  thin  wafer ;  that  he  saw  it  ad- 
ministered to  the  communicants,  but  was 
not  sufficiently  close  to  know  that  what 
was  administered  was  not  a  portion  of 
each  wafer.  The  present  rubric  directs 
that  the  priest  is  to  break  the  bread  daring 
the  course  of  the  prayer  of  consecnUion. 
There  is  no  evidence  before  me  that 
the  wafer  was  not  broken ;  and  the  only 
question  I  have  to  consider  is,  whether 
wafer  bread,  that  is,  bread  in  the 
shape  of  a  wafer,  may  lawfully  be  admi- 
nistered. 

The  rubric  which  governs  this  question 
is  as  follows : — "  And  to  take  away  all 
occasion  of  dissension  and  superstition, 
which  any  person  hath  or  might  have  oon- 
cering  the  bread  and  wine,  it  shall  suffice 
that  the  bread  be  such  as  is  usual  to  be 
eaten;  but  the  best  and  purest  wheat 
bread  that  may  conveniently  be  gotten." 
This  rubric  varies  from  that  of  the  Second 
Prayer  Book  of  Edward  VI.,  only  by  the 
substitution  of  the  words,  "all  occasion 
of  dissension  and  superstition  "  for  "  the 
superstition." 

Previously  to  these  rubrics  unleavened 
bread  was  used  in  our  Church,  and  this 
custom  was  continued  by  the  First  Prayer 
Book  of  Edward  VI.,  the  rubric  to  wluch 
was  as  follows : — 

"  For  avoiding  of  all  matters  and  occa- 
sion of  dissension,  it  is  meet  that  the 
bread  prepared  for  the  Communion  be 
made,  through  all  this  realm,  aft«r  one 
sort  and  fashion,  that  is  to  say,  unleavened 
and  round,  as  it  was  afore,  but  without 
all  manner  of  print,  and  something  more 
larger  and  thicker  than  it  was,  so  that  it 
may  be  amply  divided  in  divers  pieces; 
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and  ereiy  one  shall  be  dirided  in  two  pieces 
at  the  least,  or  more,  by  the  discretion 
of  the  minister,  and  so  distributed.  And 
men  most  not  think  less  to  be  received 
in  part  than  in  the  whole,  but  in  each  of 
them  the  whole  body  of  Our  Saviour 
Jesns  Christ." 

It  appears,  therefore,  that  while  the 
first  rubric  prescribed  a  uniformity  of  size 
and  material,  the  later  and  the  present 
rubric  are  contented  with  the  order  that 
the  purest  wheaten  flour  shall  suffice,  and 
the  bread  may  be  leavened  according  to 
the  use  of  the  Eastern,  or  unleavened  ac- 
cording to  the  use  of  the  Western,  Church. 
The  Elizabethan  rubric,  which  is  practi- 
cally the  same  as  the  present,  received 
this  eontemporanea  expoeitio  from  that 
Queen's  Injunctions  (A.D.  1559),  which 
were  aa  follows :  Item — 

"  Where  also  it  was  in  the  time  of  King 
Edward  the  Sixth  used  to  have  the  Sacra- 
mental bread  of  common  fine  bread,  it  is 
ordered  for  the  more  reverence  to  be  given 
to  the  holy  mysteries,  being  the  Sacra- 
ments of  the  body  and  blood  of  our  Saviour 
Jeens  Christ,  that  the  same  Sacramental 
bread  be  maide  and  formed  plain,  without 
any  figure  thereupon,  of  the  same  fineneese 
and  &sliion  round,  though  somewhat 
bigger  in  compasse  and  thicknesse,  as  the 
nstuall  bread  and  wafer ' '  (variously  printed 
water),  "  heretofore  named  sing^g-cakes, 
which  served  for  the  use  of  ue  private 
masse." —  (Annotated  Book  of  Common 
Prayer,  p.  198.) 

And  in  1570  Archbishop  Parker  wrote 
as  follows  to  Sir  W.  Cecil  :— 

"  Janoai?  8,  1670. 

"  Sir, — ^Where  upon  the  return  of  my 
Lord  of  London  fix>m  the  court,  we  had 
communication  of  the  communion  bread, 
and  he  seeming  to  signify  to  me  that 
yonr  honour  did  not  know  of  smy  rule 
passed  by  law  in  the  Communion  Book 
that  it  may  be  such  bread  as  is  usually 
eaten  at  the  table  with  other  meats,  etc. ; 
I  thought  it  good  to  put  you  in  remem- 
brance, and  to  move  your  consideration 
in  the  same.  For  it  is  a  matter  of  much 
contention  in  the  realm ;  where  most  part 
of  Protestants  think  it  most  meet  to  be  in 
wafer-bread,  as  the  injunction  prescribeth ; 
divers  others,  I  cannot  tell  of  what  spirit, 


would  have  the  loaf-bread,  &o.  And  here- 
upon, one  time  at  a  sessions  would  one 
Master  Fogg  have  indicted  a  priest  for 
using  wafer-bread,  and  me  indirectly  for 
charging  the  wafer-bread  by  injunction; 
where  uie  judges  were  Mr.  Southcoots 
and  Mr.  Gerrard,  who  were  greatly  asto- 
nied  upon  the  exhibiting  of  the  book. 
And  I  being  then  in  the  country,  they 
counselled  with  me,  and  I  made  reasons 
to  have  the  injunction  prevail. 

"  First,  I  said,  as  her  Highness  talked 
with  me  once  or  twice  in  that  point,  and 
signified  that  there  was  one  proviso  in  the 
Act  of  the  Uniformity  of  Common  Prayer, 
that  by  law  is  granted  unto  her,  that  if 
there  be  any  contempt  or  irreverence  used 
in  the  ceremonies  or  rites  of  the  Church, 
by  the  misusing  of  the  orders  appointed 
in  the  book,  the  Queen's  Majesty  may,  by 
the  advice  of  her  commissioners,  or  me- 
tropolitan, ordain  smd  publish  such  fur- 
ther ceremonies,  or  rites,  as  may  be  most 
for  the  reverence  of  Christ's  holy  myste- 
ries and  Sacraments,  and  bat  for  which 
law  her  Highness  would  not  have  agreed 
to  divers  orders  of  the  book;  and  by 
virtue  of  which  law  she  published  further 
order  in  her  injunctions  both  for  the  Com- 
munion-bread, and  for  the  placing  of  the 
Tables  within  the  quire.  They  that  like 
not  the  injunctions  force  much  the  sta- 
tute in  the  book.  I  tell  them  that  they 
do  evil  to  make  odious  comparison  be- 
twixt statute  and  injunction,  and  yet  I 
say  and  hold,  that  the  injunction  hath 
authority  by  proviso  of  the  statute.  And 
whereas  it  is  said  in  the  role,  that '  to  take 
away  the  superstition  which  any  person 
hath,  or  might  have,  in  the  bread  and 
wine,  it  shiSl  suffice  that  the  bread  be 
such  as  is  usually  to  be  eaten  at  the  table 
with  other  meats,  &o.'  '  It  shall  suffice,' 
I  expound,  where  either  t^ere  wauteth 
such  fine  usual  bread,  or  superstition  be 
feared  in  the  wafer-bread,  they  may  have 
the  Communion  in  fine  usual  bread ; 
which  is  rather  a  toleration  in  these  two 
necessities,  than  is  in  plain  ordering,  as  is 
in  the  injunction. 

"This  I  say  to  shew  you  the  ground 
which  hath  moved  me  and  others  to  have 
it  in  the  wafer-bread ;  a  matter  not  greatly 
material,  but  only  obeying  the  Queen's 
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Highneeo,  and  for  that  the  most  part  of 
her  subjects  disliketh  the  common  bread 
for  the  Sacrament.  And  therefore,  as  her 
Highness  and  you  shall  determine,  I  can 
soon  alter  my  order,  although  now  quietly 
received  in  my  diocese,  and  I  think  would 
breed  some  variance  to  alter  it.  I  hear 
also  that  in  the  court  you  be  come  to  the 
usoal  bread.  Sir,  the  great  disquiet  bab- 
bling that  the  r^hn  is  in  in  this  matter 
maketh  me  thus  long  to  babble,  and 
would  be  loth  that  now  your  saying  or 
judgment  should  be  so  taken  as  ye  saw  a 
law  that  should  prejudice  the  injunction." 
— (Gi/rrespondence  of  A'rohbuh(^  FarJcer, 
No.  283,  p.  375.) 

This  is  an  authority  which  must  com- 
mand great  respect  in  this  Court,  and  from 
which  I  see  no  reason  to  dissent^  more  es- 
pecially as  it  proceeds  upon  a  principle  «f 
construction  similar  to  that  to  which  I 
have  already  adverted  as  having  been 
adopted  in  Wetlarton  t.  LiddeU  (2),  with 
respect  to  the  covering  of  the  Holy  Table. 
I  should  add  that,  according  to  Bishop 
Cosin,  this  "  liberty  of  using  wafer-bread" 
was  continued  in  divers  churches  of  the 
kingdom — and  in  Westminster  for  one — 
till  the  17th  of  King  Charles,  ».«.  A.D. 
1643.— (Works,  vol.  v.,  p.  481.)  I  am  of 
opinion  that  no  offence  against  ecclesias- 
tical law  has  been  proved  to  have  been 
committed  by  Mr.  Purchas  in  this  matter. 

The  6th  and  7th  Articles  contain  the 
following  charges  : — 

"VI.— That  you,  the  said  Rev.  John 
Porchas,  on  the  several  occasions  herein- 
after in  this  article  mentioned,  in  the  said 
church  or  chapel  of  St.  James's,  Brighton, 
aforesaid  (to  wit,  on  Sunday,  November 
the  Ist,  1868;  Sunday,  November  the 
8th,  1868;  Sunday,  January  the  3 Ist, 
1869),  placed  or  caused  to  be  placed  on 
the  Holy  Table,  or  on  a  narrow  ledge 
resting  thereon  or  connected  therewith, 
or  fixed  immediately  above  the  same,  so 
as  to  appear  to  the  congregation  to  be  in 
contact  or  connection  with  uie  Holy  Table, 
a  large  metal  crucifix  with  a  figure  of  the 
Saviour  thereon  (the  same  being  intended 
for  a  ceremonial  or  religions  purpose,  and 
not  being  a  part  of  the  cuvhUeeiural  decora- 
rations  of  the  church,  but  being  placed  on 
such  led^  with  the  dbjoct  and  intention 


of  being  made  to  M>pear  a  part  of  the 
furniture  of  the  Holy  TaUe) ;  and  that 
you,  on  the  said  several  occasions,  allowed 
the  same  so  placed  to  remain  there  during 
the  performance  of  Divine  Service,  and 
during  the  celebration  of  the  Holy  Com- 
munion. That  yon,  the  said  Rev.  John 
Purchas,  also,  during  Lent  (to  wit,  on 
Sunday,  February  the  28th,  1869;  on 
Sunday,  March  the  14th,  1869;  and  on 
Good  Friday,  March  the  26th,  1869), 
having  covered,  or  caused  to  be  covered, 
the  said  crucifix  so  placed  on  the  Holy 
Table  or  narrow  ledge  as  aforesaid,  with  a 
whito  veU  striped  with  a  red  cross,  allowed 
the  same  to  remain  on  the  said  Holy 
Table  or  narrow  ledge  so  covered  during 
the  performance  of  Divine  Service.  That 
you  also  afterwards  (to  wit,  on  Easter 
Sunday,  March  the  28th,  1869),  having 
previously  removed,  or  caused  to  be  re- 
moved, such  veU,  kept  the  said  crucifix 
during  Divine  Service  so  oncovered ;  the 
circumstance  of  the  said  crucifix  being 
so  kept  covered  and  uncovered,  being  in- 
tended as  and  constituting  on  each  of  the 
said  occasions  a  ceremonial  and  sym- 
bolical observance  during  and  connected 
with  such  Divine  Service." 

"Vn.  That  you,  the  said  Rev.  John 
Pnrchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  the 
following  occasions  (to  wit,  on  Sunday, 
November  the  8th,  1868;  January  the 
17th,  1869 ;  and  Wbit  Sunday,  May  the 
16th,  1869),  did  immediately  before  and 
during  the  performance  of  Divine  Service 
bow  and  do  reverence  to  the  said  crucifix." 

I  think  I  am  bound  to  conclude  from 
the  evidence  before  me,  unimpeached  as 
it  is  by  any  other  testimony,  and  in  the 
absence  of  any  explanation,  that  the  cru- 
cifix has  been  introduced  into  or  connected 
with  the  performance  of  the  services  pre- 
scribed by  the  Prayer  Book,  so  as  to  con- 
stitute an  additional  rite  or  ceronony. 
And  I  must  admonish  Mr.  Purchas  to 
abstain  from  the  practice  complained  of 
in  these  Articles. 

The  next  charge  in  order  is  the 

IXth.  I' That  you,  the  said  Rev.  John 
Purchas,  in  the  sa^  church  or  chapel  of  SK 
James's,  Brighton,  aforesaid,  on  divers  oc- 
casions (to  wit,  &o.),caased  vases  of  flowers 
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to  be  placed  on  the  Holj  Table,  or  on  a  nar- 
Tow  ledge  resting  thereon,  or  fixed  im- 
mediately aboye  the  same,  so  as  to  ap- 
pear, and  -with  the  object  and  intention 
of  being  made  to  appear,  to  the  congre- 
gation to  be  in  contact  or  connection  with 
the  H0I7  Table,  and  allowed  them  to  re- 
main so  placed  on  each  of  the  said  occa* 
sions  dnrmg  the  performance  of  Diyine 
Seryice.  That  yon  also,  daring  Lent,  1809, 
cansed  the  said  yases  of  flowers  to  be  re- 
moyed  and  taken  away ;  and  again  after- 
wards, more  especially  on  Easter  Sunday, 
March  the  28th,  1869,  and  on  Whit  Son- 
day,  May  the  16th,  1869,  replaced,  or 
caosed  to  be  replaced,  the  said  yases  with 
the  same  or  other  flowers ;  and  that  yon 
also  profiuely  decorated,  or  caused  to  be 
profiuely  decorated,  the  said  Holy  Table 
with  flowers,  the  circnmstance  of  sach 
yaaes  and  flowers  being  so  placed  and 
kept  on  the  Holy  Table,  or  remoyed  there- 
from, being  intended  by  you  as  and  con- 
stitating  a  ceremonial  uid  symbolical  ob- 
■eryanoe." 

With  regard  to  this  charge,  there  is  no 
evidence  that  the  flowers  were  used  as  an 
additional  rite  or  ceremony,  or  as  an  orna- 
ment in  the  sense  affixed  to  that  word  in 
the  judgment  of  the  Priyy  Council  in  Lid- 
deU  y.  Wetterton  (2).  They  appear  to  me 
an  innocent  and  not  nnseemly  decoration, 
and  one  not  ministering  or  subsidiary  to 
any  usage  or  doctrine  which  the  Church 
baa  rejected  or  abrogated,  and  to  be  in  the 
nine  category  with  the  branches  of  holly 
at  Christmas,  and  the  willow  blossoms  on 
Pahn  Sunday,  with  which  our  choiches 
haye  yery  generally  been  adorned.  I  haye 
considered  theBishop  of  Exeter's  judgment 
on  this  point  to  which  I  was  referred,  of 
which  I  think  it  is  enough  to  say  that  it 
was  giyen  nearly  ten  years  before  the  de- 
cisicHi  in  Liddell  y.  Westerton  (2)  had  set- 
tled the  law,  and  drawn  the  distinction 
between  ornaments  {omammta)  and  deco- 
rations. 

And  here  I  must  draw  attention  to  the 
language  of  the  Priyy  Council  in  Martin 
T.  Uadamochie  (3)  : — 

"  There  is  a  clear  and  obyious  distinction 
between  tiie  presence  in  the  Church  of 
things  inert  and  unused,  and  the  actiye 
use  of  the  same  things  as  a  part  of  the 

Hiw  ftmas,  S9.— Eccu*. 


administration  of  a  sacrament  or  of  a  cere- 
mony. Inoense,  water,  a  banner,  a  torch, 
a  candle  and  candlestick  may  be  parts  of 
the  fomiture  or  ornaments  of  a  church ; 
but  the  censing  of  persons  and  things,  or, 
as  was  said  by  the  Dean  of  Arches,  the 
bringing  in  incense  at  the  beginning  or 
during  the  celebration,  and  remoying  it  at 
the  close  of  the  celebration  of  the  Eucha- 
rist ;  the  symbolical  use  of  water  in  Bap- 
tism, or  its  ceremonial  "''•"'"g  with  the 
sacramental  wine ;  the  waying  or  carrying 
the  banner ;  the  lighting,  crenmtion,  and 
symbolical  use  of  the  torch  or  candle ; 
these  acts  giye  a  life  and  meaning  to  what 
is  otherwise  inexpressiye,  and  the  act  must 
be  justified,  if  at  all,  as  part  of  a  ceremo- 
nial law." 

I  do  not  pronounce  that  Mr.  Purchas 
has  been  guilty  of  an  ecclesiastical  ofience 
in  this  matter. 

The  29th  article  charges  as  follows : — 

"  That  you,  the  said  Bey.  John  Purchas, 
in  the  said  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  on  the  occasion  of  a 
celebration  of  the  Holy  Communion  at 
midnight  on  Christmas  Eye,  the  24th  of 
December,  1868,  placed  or  caused  to  be 
placed,  on  a  shelf  just  aboye  the  credence 
table  in  the  said  church  a  modelled  figure 
of  the  in&nt  Sayiour,  with  two  lilies  on 
either  side,  the  same  being  so  then  placed 
as  a  part  of  the  ceremonitJ  of  the  service 
of  that  night,  and  which  was  subsequently 
remoyed ;  and  that  on  Whit  Sunday,  May 
the  16th,  1869,  you  placed,  or  caused  to  be 
placed,  in  the  said  church  or  chapel,  aboye 
and  hanging  oyer  the  Holy  Table,  a  figure, 
image,  or  stnfied  skin  of  a  dove  in  a  flying 
attitude,  and  kept  the  same  so  placed 
during  Divine  Service,  the  same  bemg  so 
then  placed  and  kept  as  a  part  of  the  cere- 
monial of  the  service." 

I  think  the  result  of  the  evidence  is  that 
these  figures,  having  regard  to  the  time 
and  the  services  during  which  they  were 
brought  in  and  removed,  being  also  emble- 
matic in  their  character,  were  ceremonially 
used  upon  the  occasions  referred  to,  and 
that,  according  to  the  judgment  in  Martin 
y.  Maokonochte  (3),  they  were  therefore 
illegal  It  is  yeiy  possible,  however,  that 
these  things,  perfectiy  innocent  in  them* 
■elyes,  were  in  &ct  not  so  nsed  as  to  &11 
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under  the  prohibitioB  which  attaohes  to 
the  introduction  ol  new  ceremonies ;  and 
that,  if  an  explanation  had  been  offisred,  or 
other  evidence  adduced  bj  the  d^endant, 
I  might  haye  arriTed  at  the  oonohiBion  that 
the  things  in  question  belonged  merelT 
to  the  categoiy  of  what  the  PriTy  Council 
hare  trained  "  inert  ^'  deooraticms,  and 
were  not  actirely  used  in  the  service ;  in 
which  case,  as  at  present  advised,  I  should 
not  have  pronounced  them  illegal. 

The  24th  article  charges  as  follows  :— 
"  That  you,  the  said  Rer.  John  Purchas, 
in  the  said  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  on  Good  Friday,  1869, 
when  there  was  no  administration  of  the 
Holy  Communion,  caused  or  permitted  the 
Holy  Table  to  be  and  remain  during  DivixM 
Service  without  any  decent  covering,  smeh 
as  is  enjoined  and  required  by  the  82nd 
Canon  of  the  Church." 

The  leaving  of  the  Holy  Table  wholly 
bare  and  uncovered  during  Divine  Service 
is,  I  believe,  a  practice  witiiout  warrant 
from  primitive  use  or  custom;  but  it  ia 
certainly  contrary  to  the  82nd  Canon, 
which  governs  this  question,  and  is  there- 
fore illegal. 

The  25tb  article  charges  as  foUews : — 
"  That  you,  the  said  Rev.  John  Purchas, 
in  the  said  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  on  Sunday,  December 
the  27th,  1868;  on  Pahn  Sunday,  1869; 
and  on  Whit  Sunday,  May  the  16th,  1869, 
.  caused  holy  water,  or  water  previously 
blessed  or  consecrated,  to  he  poured  into 
divers  receptaoles  for  the  same  in  and 
about  the  said  church,  in  order  that  the 
same  might  be  used  by  persons  of  the  con. 
gregadon  before  and  during  the  time  of 
Divine  Service,  by  way  of  ceremonial  ap- 
plication thereof;  and  yourself  used  the 
same,  or  caused  or  permitted  the  same  to 
be  used  by  others." 

There  is  no  evidence  to  sustain  the  aver- 
ments that  Mr.  Purchas  caused  holy  wat«r 
or  water  previously  blessed  or  consecrated 
to  be  poured  into  divers  receptaoles  in  and 
about  the  church,  or  that  he  blessed  or 
consecrated  any  water,  or  that  he  used  it 
himself  or  that  he  caused  it  to  be  used  by 
others ;  there  is  evidence  that  there  was 
water  in  the  church,  and  that  some  of  the 
eongregation  crossed  themselves  with  it 


I  am  of  <^]Uiion  that  the  criminal  charges 
laid  against  Mr.  Purchas  in  thiaArticla 
are  not  proved. 

The  31st,  82nd,  and  part  ef  the  19tb 
Articles  charge  as  foUows : — 

"XXXL  That  you,  the  said  Rev.  John 
Purchas,  in  the  said  church  or  chapel  of 
St.  James's,  Brighton,  aforesaid,  on  diven 
occasions  (to  ym,  &o.),  during  the  saying 
of  the  Apostles'  creed  and  Nicene  creed, 
and  at  the  pronouncing  of  the  Absolution 
in  the  order  for  the  Holy  Communion,  and 
at  the  giving  of  the  elements  to  the  com- 
municants, and  on  certain  other  occasions 
(to  wit,  during  Divine  Service^  on  Sunday 
evening^  February  ti»e  7th,  1867"  ($ie), 
"  and  Whit  Sunday  evening.  May  the  16th, 
1869),  during  the  pronouncing  of  the 
Benediction,  after  the  sermon,  and  on  cer- 
tain other  occasions  (to  wit,  during  the 
Communion  Service  on  Ash  Wednesday, 
February  the  10th,  1869,  and  on  Sunday, 
February  the  28th,  1869),  when  about  to 
mix  water  with  the  wine,  and  when  about 
to  consecrate  the  same,  you,  being  then  the 
officiating  minister,  made  the  sign  of  the 
cross  by  the  appropriate  gesture  for  that 
purpose,  the  same  being  intended  ae  and 
constitnting  a  ceremony." 

"XXXII.  That  you,  the  said  Bev.  John 
Purchas,  in  the  said  church  or  chi^l  <^ 
St.  James's,  Brighton,  aforesaid,  you  being 
present,  and  responsible  for  the  due  per- 
rormance  of  Divine  Service  therein,  oa 
Sunday  morning,  January  the  31st,  1869, 
during  the  Communion  Service,  directed, 
caused,  or  permitted  and  sanotioaed,  a 
eertein  clergyman  thai  awi sting  yon  in 
the  performance  of  Divine  Serviee  by 
reading  the  Gospel  for  the  day,  to  kiss  the 
book  from  which  he  read  the  Gospd,  sudi 
kissing  of  the  book  being  intended  as  and 
constituting  a  matter  of  ceremony,  the  said 
book,  during  such  reading  of  the  Ckiroel, 
being,  in  a  ceremonial  maaaer,  held  betore 
him  by  a  deaoon  or  attendant." 

"  XIX.  That  you,  the  said  Bev.  Jobs 
Purchas,  on  a  ceiiain  occasion  (to  wits  on 
Sunday  morning,  January  the  31st,  1869), 
in  the  said  church  or  chapel  of  St.  Jamee'^ 
Brighton,  aforesaid,  while  reading  the 
prayer  for  the  'whole  state  of  Christ's 
Church  militant  here  on  earth,'  stood  with 
your  back  to  the  people,  in  firoat  of  ih0 
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aiiddla  cf  thtt  Holy  TMAe  and  while  read- 
ing  the  word  'oblations,'  aa  a  religions 
ceremonj  took  np  the  chalice,  then  being 
on  the  said  Holy  Table,  and  elevated  it 
above  yoor  head. 

The  raKng  of  the  Privy  Coancil  in  the 
ease  of  Martin  v.  Maokonochie  (3),  with 
respect  to  the  kneeling  of  the  prieet  daring 
the  Comnmnion  Service,  seems  to  me  to 
aoply  to  the  acts  of  devotion  complained 
01  m  these  articles,  which  I  must  therefore 
prononnce  illegaL 

The  latter  p^  of  Article  XV 11.— I  have 
already  referred  to  the  charges  contained 
in  the  former  part — charges  as  follows : — > 

"  And  that  yon  also,  during  the  whole 
of  snch  prayer  of  consecration,  stood  at 
the  middle  of  that  side  of  the  Holy  Table 
which,  if  the  said  Holy  Table  stood  at  the 
east  end  of  the  said  chnrch  or  chapel  (the 
said  table  in  St.  James's  Chapel,  in  fiact, 
standing  at  the  west  end  thereof),  wonld 
be  the  west  side  of  snch  table,  in  each  wise 
tiiat  yon  then  stood  between  the  people 
and  the  said  Holy  Table,  with  yonr  back 
to  the  people,  so  that  the  people  conld  not 
aee  yon  break  the  bread  or  take  the  cap 
into  your  hand." 

I  mnst  observe  that  the  rabrio  does  not 
require  that  the  people  shonld  see  the 
breaking  of  the  bread  or  the  taking  of  the 
cup  into  the  priest's  hands ;  and,  if  it  did 
so  prescribe,  the  evidence  in  this  case 
woiud  estabhsh  that  all  the  congrwation 
eoold  see  him  take  the  cnp  into  his  handB, 
and  some  of  them,  at  least,  conld  see  him 
break  the  bread.  Bnt  in  tmth  the  qnea- 
tion  appears  to  me  to  have  been  settied  by 
the  Privy  Council  in  the  case  of  Mwrtin  v. 
Maekonoehie  (3) : — 

"  The  rubric  before  the  prayer  of  oon> 
seeration  then  follows,  and  is  in  these 
words: — 

" '  When  Uie  prieet,  standing  before  the 
table,  hath  so  ordered  the  bread  and  wine 
that  he  may  with  the  more  readiness  and 
deoencT'  break  the  bread  before  the  perole, 
and  take  the  cnp  into  his  hands,  1m  shall 
say  the  prt^er  of  consecration,  as  follows.' 

"Then-  Lordships  entertain  no  doubt 
OB  the  oonstmotion  of  this  rubric  that  the 
priest  is  intended  to  continue  in  one  pos- 
ture during  the  prayer,  and  itot  to  ohuge 
from  Btan&ig  to  knowing,  or  vice  nana; 


and  it  appean  to  them  equally  certain  that 
the  prieet  is  intended  to  stand  and  not  to 
kneel.  They  think  that  the  words  '  stand* 
ing  before  the  table'  apply  to  the  whole 
sentence;  and  they  thmk  that  this  is 
made  more  apparent  by  the  consideration 
that  acts  are  to  be  done  by  the  priest  be- 
fore the  people,  as  the  prayer  proceeds 
(such  as  taking  the  paten  and  chalice  into 
his  hands,  breaking  the  bread,  and  laying 
his  hand  on  the  various  vessels),  which 
oould  only  be  done  in  the  attitude  of 
standing  "  (p.  382). 

I  dismiss  ihia  charge  against  iSx.  Pus 
chas. 

The  18th  Article  charges  as  follows  :— 

"  That  you,  the  said  Rev.  John  Pnrchaa, 
on  a  certain  occasion  (to  wit,  on  Sunday 
morning,  November  the  let,  1868),  di- 
rected, sanctioned,  or  permitted  a  certain 
other  clergyman,  then  officiating  for  yoo, 
in  the  presence  of  you,  the  said  Rev.  John 
Pnrchas,  to  read  the  collects  next  before 
the  epistle  for  the  day  in  the  Communion 
Service,  standing  in  front  of  the  middle 
of  the  Holy  Table,  with  his  back  to  the 
people ;  and  that  on  a  certaiin  other  ocoa> 
rion  (to  wit,  Sunday  morning,  Januaiy 
the  17th,  1869),  you,  the  said  Rev.  John 
Pnrchas,  read  such  collects  yourself 
standing  with  yonr  back  to  the  people." 

As  to  this  charge  the  proof  is  that  both 
Mr.  Purchas  and  the  assistant  clerg3rman 
on  the  several  occasions  stood  before  the 
Holy  Table  with  their  backs  to  the  people. 
It  is  not  proved  that  the  assistant  clergy- 
man, on  the  oocasi(Mi  mentioned,  stood 
before  the  people.  The  rubric  which 
governs  the  positian  of  the  minister  at 
this  period  m  the  service  is  the  one  pre- 
ceding the  Lord's  Prayer  at  the  beginning 
of  the  Communion  Service : — "  And  the 
priest,  standing  at  the  north  side  of  the 
table,  shall  say  the  Lord's  Prayer,  with 
the  collect  following,  the  people  kneel- 
ing ;"  and,  after  the  interval  of  the  Ten 
Commandments,  the  rubric  enjoins  the 
priest  "  to  stand  as  before."  I  am  avrare 
that  learned  persons  hold  that  these  words, 
"  the  north  side,"  mean  "the  north  side 
of  the  table's  front,"  and  possibly  they  do 
so  ;  but,  in  the  absence  of  any  argument 
before  me  to  this  effeot,  I  tlunk  I  most 
taka  tbepruMa/xrfe  meaning  of  tbe  ruhrie^ 
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and  consider  it  m  the  north  aide  of  the 
whole  table  ;  and  apon  this  ground  I  must 
decide  against  Mr.  Pnrohas  upon  this 
article. 

Two  charges  are  contained  in  that  part 
of  the  19th  Article  to  which  I  have  not  as 
yet  referred : — 

(a.)  "  And  that  on  a  certain  other  oc- 
casion (to  wit,  on  Sunday  evening, 
JanuaiT  the  31st,  1869)  you,  the  said 
Bey.  John  Purchas,  did,  in  the  said 
church  or  chapel,  during  the  performance 
of  Divine  Service,  and  while  reading  the 
collects  following  the  creed,  stand  in  front 
of  the  middle  of  the  Holy  Table  at  the 
foot  of  the  steps  leading  up  to  the  same, 
with  yonr  back  to  the  people : " 

(h.)  "  And  that  on  a  certain  other  occa- 
sion, during  the  performance  of  Divine 
Service,  in  the  said  church  or  chapel  (to 
wit,  on  Sunday  morning,  Fehroary  the 
7th,  1869),  yon,  the  said  Bev.  John 
Purchas,  directed,  sanctioned,  or  per- 
mitted the  ^istle  in  the  Communion  Ser- 
vice to  be  read  in  yonr  presence  by  a 
minister  standing  with  his  back  to  the 
people." 

The  first  offence  appears  to  me  plainly 
contrary  to  the  mbno ;  and  the  second, 
though,  perhaps,  not  governed  by  any 
positive  order  m  the  rubric,  is  obviously 
oontrary  to  the  intent  of  the  Prayer  Book, 
the  epistle  not  being  a  prayer  addressed 
to  Ood,  but  a  portion  of  the  scripture 
read  to  the  people. 

The  30th  article  chaises  as  follows : — 

"  That  you,  the  said  Bev.  John  Pnrohas, 
in  the  said  church  or  chapel  of  St.  James's, 
Brighton,  aforesaid,  on  Sunday  morning, 
November  the  1st,  1868,  pubhcly  dniing 
the  performance  of  Divine  Service,  that 
is  to  say,  at  the  conclusion  of  the  Nicene 
Creed,  gave  notice  that  on  the  morning  of 
the  next  day  there  would  be  '  a  high  cele- 
bration of  tiie  Holy  Eucharist '  at  eleven 
o'clock ;  and  that  you,  on  the  same  day, 
after  the  sermon,  gave,  or  caused  to  be 
given,  notice  that  on  the  next  Friday, 
'  being  the  Feast  of  St.  Leonard,'  there 
would  be  a  celebration  of  the  Holy  Eu- 
charist at  eleven  o'clock;  and  that  on 
Sunday,  the  8th  of  November,  1868,  after 
the  Nicene  Creed,  you  gave  notice  that  the 
Holy  Ea  chariist  wimld  .be.  celebrated  on 


Wednesday,  'being  the  Feast  of  St.  lltf- 
tin ;'  and  on  Friday,  'being  the  Fesst  of 
St.  BritiuB.'  And  that  on  Sunday  morn- 
ing, January  the  31st,  1869,  after  the 
Nicene  Creed,  you  gave  notice  that  'on 
Tuesday  next,  being  the  Festival  of  onr 
Lady,  there  would  be  a  high  celebration 
of  the  Holy  Eucharist  at  eleven  o'clock  in 
the  morning.' " 

The  Prayer  Book  does  not  wamnt,  in 
my  opinion,  this  particular  mode  of  an- 
nouncing that  the  Eucharist  will  be  cele- 
brated. According  to  the  rubric,  after 
the  Nicene  Creed  notice  is  then  to  be 
given  of  the  Communion,  and  according 
to  the  rubric  after  the  church  militant 
prayer,  "  When  the  minister  giveth  warn- 
ing for  the  celebration  of  the  Holy  Com- 
munion .  .  .  afl«r  the  sermon  or  homily 
ended  he  shall  read  this  exhortation  fol- 
lowing. ' '  It  appears  to  me  that  the  epithet 
"high"  has  no  sanction  from  the  rubric, 
and,  though  perhaps  in  itself  not  very 
material,  cannot  legally  be  used.  It  i^ 
pears  from  the  evidence  that  at  different 
times  notices  were  given  that  the  fieasts  of 
St.  Leonard,  St.  Martin,  and  St.  Britius 
would  be  observed.  The  rubric,  after  the 
Nicene  Creed,  directs  that  "the  curate 
shall  declare  unto  the  people  what  holy- 
days  or  &8ting  dayB  are  in  the  week  fol- 
lowing to  be  observed."  Mr.  Purchas  is 
not  charged  with  having  violated  the  law 
by  omitting  to  give  notice  of  these  holy- 
days  or  &sting  days,  but  by  having  given 
notice  of  holy-days  which  the  Church  has 
not  directed  to  be  observed.  I  think  the 
holy-days  which  are  directed  to  be  ob- 
served are  those  which  are  to  be  found 
a,fber  the  pre&ce  of  the  Prayer  Book, 
under  the  head  of  "A  Table  of  all  the 
Feasts  that  are  to  be  observed  in  the 
Church  of  England  throughout  the  year." 
The  feasts  of  St  Leonud,  St.  Martin, 
and  St.  Britius  are  not  among  these ;  I 
therefore  think  the  notices  of  them  were 
improper,  and  I  must  admonish  Mr.  Pur- 
chas to  abstain  from  giving  such  notices 
for  the  future. 

This  is  my  judgment  upon  the  parti- 
cular  charges  Inronght  against  the  defend- 
ant ;  but  I  cannot  conclude  it  without 
once  again  referring  to  the  general  ques- 
tion to  which  these  charges  rdate.  .  In  the 
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jac^ment  in  Martin  t.  Mackoncchie  (1)  I 
aaid: — 

"Before  I  proceed  to  consider  the 
greater  qnestion,  whether  they  are  ceare- 
monies  forbidden  by  the  Ecclesiastical 
Law  of  England,  and  more  especially  by 
that  part  of  it  which  consists  of  the  pro- 
Tisiona  of  the  Prayer  Book  and  the  Statute 
of  Uniformity,  I  think  it  right  to  draw 
attention  to  the  judgment  of  the  Church 
nnrrersal,  and  eepecially  of '  that  pure  and 
apoetohoal  bnmch  of  it  established,  in  this 
reahn,'  upon  the  g^eneral  subject  of  cere- 
monies. 

"And  from  that  judgment  it  will,  I 
think,  appear  that  an  essential  distinction 
is  drawn  between  those  which  are,  from 
thor  origin,  immutable,  and  those  which 
it  is  competent  to  the  proper  authorities 
to  mould  according  to  the  Tarying  neces- 
sities and  exigencies  of  each  particular 
chttitsh  "  (p.  136). 

I  then  cited  various  authorities  upon 
this  point,  and  I  added, — 

"  I  faave  thought  it  expedient  to  recite 
the  fisr^oing  authorities  upon  the  nature 
of  rites  and  ceremonies,  in  order  to  fortify 
my  position,  that  the  questions  now  pend- 
ing before  me  in  no  way  affect  the  rela- 
tions of  the  Church  of  England  to  the 
Church  CathoUc,  but  have  reference  solely 
to  matters  of  detail  and  order  in  her 
ministrations,  which  every  independent 
church  has  at  all  times  claimed  and 
exercised"  (p.  146). 

I  have  deemed  it  well  to  repeat  this 
language  upon  the  present  occasion, 
because  I  think  that  the  proposition 
which  it  embodies  would,  if  temperately 
and  impartially  considered,  tend  to  pre- 
vent the  UtigiUion  and  allay  the  discord 
which  is  at  the  present  moment  distract- 
ing the  energies  .and  weakening  the 
anUiority  of  our  Church. 

Now  with  respect  to  the  question  of 
costs,  I  shall  condemn  the  defendant  in 
the  costs  of  all  those  charges  which  have 
been  substantiated  against  him,  and  as 
the  defendant  has  not  appeared  I  shall 
make  no  order  as  to  the  costs  of  those 
charges  which  the  promoter  has  failed  to 
substantiate. 

The  course  which  the  Registrar  will 
probably  think  it  proper  to  pursue  will 


be  to  tax  the  promoter's  whole  costs  of 
suit,  and  subsequently  to  deduct  from 
that  sum  such  aproportion  as  he  may  think 
fidrly  represents  tne  cost  of  the  unsub- 
stantiated charges.  It  will  probably  be 
found  a  case  in  which  a  very  close  esti- 
mate cannot  be  made;  and  considerable 
discretion,  subject  to  the  revision  of  the 
Court,  must  be  left  to  the  Registrar. 


Proctors — Moor«  &  Cunqr,  for  promotw. 


[IN  THE  COURT  OP  AHCHE8.] 
Nov^X29.}  LMtr.  MEREST. 

Simony — 12  Anm,  St.  2.  o.  12.  ».  2. — 
Mitcondiict — No  issue  given  in  by  Defend' 
ant — Bides  9,  10,  11  {Eules  and  Regula- 
tions 1867)—PraeUee—Title.deed,  Pro- 
duction of. 

In  a  eriminal  suit  instituted  against  a 
derk  in  holy  orders  by  the  secretary  to 
the  Bishop  of  Worcester,  it  was  proved 
that  the  defendant  had  been  guilty  of 
simony,  by  reason  of  his  honing  eorruipUy 
and  simoniacaUy  obtained  presentation 
and  institution  to  his  vicarage,  and  also 
of  conduct  unbecoming  a  clergyman  in 
unlawfully  threatening  a  certain  person 
to  publish  a  Ubel  upon  him  vrith  the  in- 
tent  of  extorting  money : 

The  Court  founding  its  sentence,  in  re- 
spect of  the  offence  of  simony,  upon  the 
general  ecclesiastical  as  well  as  statute  law, 
pronounced  that  the  defendant  was  a  dis- 
abled person  in  law  to  have  the  vicarage, 
and  that  his  presentation  thereto,  and  his 
admission  and  institution  thereupon,  were 
void  and  frustrate,  and  of  no  effect  in 
law ;  and  honing  regard  to  all  the  eircum- 
staruses  of  the  case,  the  offemee  of  mis- 
conduct at  weU  as  that  of  simony,  it 
further  pronounced  upon  him  a  sentence 
of  deprivation  from  the  ministry  and  from 
the  performance  of  all  clerical  functions 
whatsoever  in  the  province  of  Canterbury, 
and  condemned  him  in  the  costs  of  the  mU. 
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And  it  directed  the  registrar  to  apprise  the 
Queen's  proctor  of  the  sentence  in  order  thai 
Her  liajesty  might  exercise  her  right  of 
presentation  to  the  vacant  benefice  given  by 
12  Anne,  St.  2.  c  12. 

J^  defendant  in  a  oriminai  suit,  ap- 
peared, by  his  proctor,  to  the  citation  ornd 
prayed  articles.  On  the  admission  of  the 
articles,  the  proctor  intimated  that  he  voa$ 
not  in  a  position  to  give  in  either  an 
affirmaHve  or  negative  isstte,  and  praying 
jtLstiee,  submitted  himself  to  the  judgmeiU 
of  the  Court.  Hie  Court  Juted  a  day  far 
the  hearing,  and  proceeded  with  the  cause 
as  if  a  negative  issite  ha^  been  pleaded. 

In  a  criminal  suit  instituted  for  simony 
the  patron  teas  called  as  a  witness  and  re- 
quired to  produce  the  deed  of  conveyance 
to  him  of  the  advowson  of  the  vicarage 
in  respect  of  Ote  presentation  to  which  the 
alleged  simony  had  been  committed.  It 
was  admitted  that  the  deed  was  in  Court, 
but  the  witness  decUned  to  produce  it  on  the 
ground  that  it  was  a  title-deed.  The  Court, 
notwithstanding,  ordered  its  production. 

This  was  a  cause  or  basiness  of  the 
office  of  the  jndge,  promoted  by  Mr.  John 
Benjamm  Lee,  secretary  to  the  Bishop  of 
Worcester,  against  the  Rev.  James  John 
Merest,  a  clerk  in  holv  orders,  vicar  oi 
the  parish  of  Upton  Snodsbnry,  in  the 
county  and  diocese  of  Worcester,  for 
simony,  and  also  for  conduct  unbecoming 
a  clergyman  in  nnlawfhUy  threatening  the 
Rev.  Murray  Richard  Workman  to  publish 
a  libel  upon  him  with  the  intent  of  ez> 
torting  money. 

The  case  was  sent  in  the  first  instance, 
under  the  proyisions  of  the  Church  Disci- 
pline Act  (3  4  4  Vict.  c.  86),  by  letters 
of  request  under  the  hand  and  sral  of  the 
Bishop  of  Worcester,  to  the  Court  of 
Arches.  The  letters  of  request  were  ac- 
cepted, and  a  decree  having  been  served 
upon  the  defendant,  Clarkson,  as  his 
proctor,  entered  an  appearance  on  hia  be- 
tialf  and  prayed  articles.  Skipwith,  proc- 
tor for  the  promoter,  brought  in  aorticles, 
which  were  admitted.  Subsequently 
Clarkson  declared  that  he  was  not  in  a 
position  to  give  a  negative  or  affirmative 
issue,  and  praying  justice,  submitted  him- 
eelf  to  ihe  jnc^^ent  of  the  Court,  which 


fixed  a  day  (November  26)  fiar  the  heu- 
ing  of  the  cause. 

The  articles  alleged : — 

1.  That  by  the  laws,  canons,  and  oon- 
stitutious  eoolesiastical  of  this  realm,  all 
clerks  and  ministers  in  holy  orders  an 
particularly  mjoined  and  required  to  be 
g^ve,  reverend,  and  orderiy  in  time 
general  deportment  and  behavioiir  in 
every  respect,  and  to  abstain  from  any 
excess  whatever,  and  firom  anything  thi^ 
may  nve  rise  to  scandal,  Ac,  &o. 

2.  That  by  the  same  iaiwa,  canons  and 
constitutions  ecclesiastical,  if  a  deik  in 
holy  orders  of  the  Church  of  England  be 
nmoniacally    promoted  or  presented  to 
any  benefice  at  living  eodesiastical,  he  is 
deprivable  of  same  by  reason  of    niidi 
simoniacal  promotion  oc  presentatian,  on 
due  examination  and  proof  thereof^  and  if 
such  clerk  shall  have  been  a  party  ex 
privy  to  such   simoniacal  promotion  or 
presentation,  he  shall  be  adjudged  guilty 
of  simony.     And  that  by  an  Act  passed  in 
the  12th  year  of  the  reign  of  Queen  Anne, 
being  an  Act  for  the  better  maintenance 
of  curates  within  the  Church  of  F^gl^nH, 
and  for  preventing  any  eoolesiastical  per- 
son from  buying  the  next  avoidance  of 
any  such  predEerment,  if  any  person  shall 
for  any  snm  of  money,  reward,  gift,  profit 
or  advantage,  directly  cee  indirectly,   or 
for  or  by  reason  of  any  promise,  agreemem^ 
grant,  bond,  covenant  or  other  assurance 
of  or  for  any  sum  of  money,  reward,  gifi^ 
profit  or  benefit  whatsoever,  direcUy  or 
mdirectly,  in  his  own  name  or  in  the 
name  of   smy  other  person,  take,  pro- 
cure or  accept  the  next  avoidance  of  or 
presentation  to  any  benefice  with  cure  of 
souls  or  living  ecclesiastical,  and  shall  be 
presented  thraeupon,  such   presentation 
and  every  admission,  institution,  investi- 
ture and  induction  upon  the  same  shall  be 
utterly  void,  frustrate  and  of  no  eflfect  in 
law,  and  such  agreement  shall  be  deemed 
a  simoniacal  contract,  and  the  person  so 
corruptly  taking,  procuring  and  accepting 
the  said  benefice  or  Uving  eodieeiastical 
aforesaid,  shall  thereupon  be  a^ndged  a 
disabled  person  in  law  to  have  and  enjcy 
the  said  benefice,  and  shall  also  be  snbjert 
to  the  pains  and  penalties  inflicted  by  the 
law  ecdea'agtical. 


Digitized  by 


Google 


Vou  39.] 


MICHAEIiMAS  1869  to  MICHAELMAS  1870. 


B$ 


8.  That  yoo,  the  said  Samoa  John 
ItesKat,  are  and  have  been  for  two  years 
last  past,  a  clerk  in  holy  orders  of  the 
•aid  Church  of  England. 

4.  That  by  deed,  dated  the  29th  daj  of 
Febroaiy,  1868,  the  Ber.  Henry  O'Donnel, 
clerk,  conveyed  the  advovson  of  the 
vicange  and  parish  church  of  Upton 
Snodsbniy,  in  tiie  connty  and  diocese  of 
WcHTcester,  to  one  Murray  Bichard  Work- 


5.  That  the  said  Morray  Bichard 
Workman  pnit^ased  the  said  adyowson 
from  the  said  Henry  O'Donnel  with  your 
knowledge,  privity  and  consent,  with  in- 
tent to  present  yon,  the  said  James  John 
Merest,  to  the  said  vicarage  and  pariah 
ohnrch  npon  the  then  next  avoidance 
thereof^  in  pnrsoanoe  of  an  agreement 
made  by  and  between  yon  and  the  said 
Morray  Bichard  Workman  in  that  behalf. 

6.  That  abont  the  end  of  the  year  1867, 
or  the  beginning  of  the  year  1868,  yon, 
the  said  James  John  Merest,  made  an 
agreement  or  promise,  by  which  you  nn- 
dertook  to  pay  the  said  Murray  Bichard 
Workman  a  snm  of  money,  or  otherwise 
to  reward,  profit,  or  benefit  the  said  Mnr. 
lay  Bichard  Workman,  in  consideration  of 
his  procniixig  for  yon  the  next  avoidance 
of  or  presen^tion  to  the  said  vicarage  smd 
parish  chnrcfa,  or  of  his  presenting  yon, 
or  cansing  yon  to  be  presented  to  the 
nine,  on  the  next  avoidtmce  thereof. 

7.  That  yon  were  therenpon,  and  in 
pnrsiianca  of  such  agreement  or  promise 
of  or  for  a  sum  of  money,  reward,  profit, 
or  benefit,  as  in  the  last  preceding  article 
menticHied,  presented  to  the  said  vicaragre 
and  pariah  ohnrch  by  the  said  Murray 
Bichard  Worknuui  on  the  next  avoidance 
tiiereof^  which  said  next  avoidance  took 
plaoe  by  and  upon  tita  resignation  <^  the 
■aid  Bev.  Henry  O'Donnel,  on  or  abont 
the  25th  day  of  March,  1868. 

8.  Thai  in  or  abont  ilie  month  of  Jane, 
1868,  it  was  agreed  between  yon,  the  said 
James  John  Merest  and  the  said  Murray 
Bidiard  Workman,  that  in  conaideratian 
«f  the  said  Murray  Bichard  Workman 
obtaining  for  yon  the  said  next  avoidance 
rf  or  pg<eaeiitation  to  ths  said  vicarage  and 
parish  dhnrcii,  or  of  his  presentmg  or 
Wiaing  you  to  be  presented  to  tlie  sama 


on  such  next  avoidante  as  aforesaid,  the 
said  Murray  Bichard  Workman  should 
commence  an  action  against  you  in  iha 
Court  of  Exchequer  of  Pleas  at  West- 
minster, to  recover  the  sum  of  350L,  as 
for  money  lent  to  you  W  the  said  Murray 
Bichard  Workman,  and  that  yon  should 
suffer  judgment  by  de&ult  in  the  said 
action ;  and  that  on  the  10th  day  of  June, 
1868,  an  action  was  accordingly  com> 
menced  in  the  said  court,  in  wmch  the 
said  Murray  Bichard  Workman  was  plain- 
tifP,  and  you,  the  said  James  John  Merest, 
were  defendant ;  and  on  the  22nd  day  of 
June,  1868,  the  said  Murray  Bichard 
Workman  signed  judgment  against  yon 
in  the  said  action  for  tihe  sum  of  3502.  and 
oos^. 

9.  That  on  the  3rd  day  of  August,  ia 
the  said  year  1868,  you,  the  said  James 
John  Merest,  were  upon  the  presentation 
aforesaid  admitted  and  instituted  to  the 
vicarage  and  parish  church  of  TTpton 
Snodsbury  by  the  Bight  Beverend  VaUies 
in  God,  Henry,  by  Divine  permission. 
Lord  Bishop  of  Worcester,  after  yon  had 
made  and  subscribed  '  the  declaration 
against  simony,  required  by  the  Clerical 
Subscmtion  Act,  1865. 

10.  That  by  reason  of  the  premises, 
yon,  the  said  James  John  Merest,  have 
been  guilty  of  the  ofience  of  simony,  and 
have  knowingly  entered  into  a  simoniacal 
eontract;  and  have,  by  reason  of  an  agree- 
ment and  promise  of  or  for  a  snm  of 
money,  reward,  gift,  profit,  benefit,  or  ad- 
vanta^E^,  taken,  procTu«d,  or  accepted  the 
next  avoidance  of  or  presentation  to  th» 
said  vicarage  and  parish  church,  and  have 
been  presented  to  the  same  thereupon. 

11.  That  by  reason  of  the  premises, 
von,  the  said  James  John  Merest,  have 
been  oormptly  and  simoniaoally  promoted 
and  presented  to  the  said  vicarage  and 
parish  church. 

The  articles  further  chaaged  fhs  de- 
fendant with  having  been  oonvioted  at  the 
assizes  held  at  Worcester,  on  Thursday, 
the  4th  <^  March,  1869,  of  unlawfully 
threatening  the  said  Murray  Bichard 
Workman  to  publish  a  libel  upon  him, 
with  intent  to  extort  money  from  him. 

l^e  case  (on  Nov.  26)  came  before  tiie 
Coort  on  hearing. 
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thing  I  can.  get  for  jou,  and  for  some  time 
to  come  the  only  one  likely. 

«  Yours  Mthfolly, 
"  M.  R.  Workman. 

"The  Rer.  J.  J.  Merest. 

"  Yonr  nnde's  allowance  will  not  come 
nntLL  abont  January  Gth,  and  he  must 
not  be  asked  for  it.  I  enclose  a  cheque 
for  51." 

Mr.  Workman  said  he  had  no  doubt  he 
had  received  answers  to  these  letter,  bnt 
he  had  not  kept  them.  Taking  those  let- 
ters with  their  history,  as  proved  in  this 
Court,  in  conjunction  with  the  dates  and 
the  transactions  to  which  I  have  referred, 
.  especially  the  transaction  by  which  judg- 
ment for  Z501.  was  recovered  by  "arrange- 
ment" between  the  presentee  and  the 
patron,  it  would  be  di£&cult  to  doubt  that 
the  presentation  to  this  living  was  the 
result  of  a  corrupt  and  simoniacal  con- 
tract between  the  patron  and  the  presentee. 
Bat  that  difficulty  becomes  a  moral  impos- 
sibility when  it  is  remembered  that  it  was 
competent  to  the  defendant,  as  his  proctor 
must  have  informed  him,  to  have  entered 
the  witness  box,  and  have  rebutted  by  an 
explanation,  if  such  were  in  his  power, 
the  otherwise  irresistible  inference  of  guilt 
arising  from  the  testimony  and  the  cir- 
cnmstances  to  which  I  have  adverted. 

I  am  of  opinion  that  the  promoter  of 
my  ofBce  has  proved  both  the  charges 
laid  in  the  articles  against  the  defenduit. 
It  ia  not  necessary  iaai  I  should  refer  to 
authorities  for  the  purpose  dT  establishing 
the  jurisdiction  of  this  Court  in  cases  of 
simony.  That  authorily,  both  as  it  rests 
npon  the  G^enaral  Ecclesiastical  Law  and 
upon  the  Statute  Law,  cannot  be  gainsaid; 
though  happily  the  reported  instances  in 
which  it  has  been  exerted  have  been  few 
and  far  between.  The  cases  will  be  found 
collected  under  the  title  "  Simony  "  in  the 
last  edition  of  Bum's  EcdesiasHccU  Law, 
Vol.  in.  By  the  general  law  and  by  the 
40th  Canon  of  1604,  as  by  the  statute  31 
Eliz.  c.  6,  the  offence  of  simony  is  con- 
sidered as  one  of  a  very  grave  character ; 
and,  though  the  oath  formerly  taken  un- 
der the  40th  Canon  by  the  presentee 
against  simony  has  been  abolished  by  28 
&  29  Vict.  c.  122,  by  the  2nd  section  of 
that  statute  a  solemn  declaration  against 


simony  has  been  substitated  for  it.    The 
defendant,  thoagh  not  technically  guilty  of 
peijury,    must    have   deliberatiely   made 
upon  a    very  solemn   occasion    a  vety 
solemn  declaration  which  he  knew  at  the 
time  he  made  it  to  be  absolutely  felse. 
The  statute  12  Anne,  Stat.  11.  c.  12,  has 
not,  as  far  as  I  am  aware,  been  ever  pat  in 
f<»«e  by  the  Ecclesiastical  Courts    By  the 
2nd  section  of  that  statute,  the  obtaming 
by  a  clergyman  the  next  avoidance  of  or 
next  presentation  to  any  benefice  is  treated 
as  a  simoniacal  contract,  and  the  presen- 
tation and  instituition  are  to  be  utterly 
void,  frustrate  and  of  no  effect  in  law,  the 
simoniacal  presentee  is  to  be  adjudged  a 
disaUed  person  in  law  to  have  the  same 
benefice,  and  the  Crown  is  to  present  for 
the  next  turn.     I  see  no  reason  why  this 
statute  should  not  be  put  in  force  by  this 
Court ;  bnt  I  found  my  sentence  as  well 
npon  the  general  Ecclesiastical  as  the  Sta- 
tute Law.     I  must,  in  accordance  with 
the  exigency  of  the  law,  pronounce  that 
the  defendant  is  a  disabled  person  in  law 
to  have  or  enjoy  the  vicarage  and  pa- 
lish church  of  Upton  Snodsbury,  that  nis 
presentation  thereto,  and   his  admisaon 
and  institution  thereupon,  are  void  and 
frustrate  and  of  no  effect  in  law ; — and, 
having  regard  to  all  the  circumstances  of 
this  case,  and  the  offence  of  misconduct 
apart  from  the  charge  of  simony  proved 
against  him,  I  must  pronounce  upon  the 
defendant  a  sentence  of  deprivation  from 
the  ministry,  and  from  the  perfnmanoe 
of  all  clerical  functions   whatsoever   in 
the  province  of  Canterbury ;  and  I  mnflt 
order  this  sentence  to  be  promulgated  in 
the  usual  manner  by  affixmg  the  same  to 
the  door  of  the  church  of  Upton  Snods- 
bury for  the  usoal  time.  I  must  fortheroon- 
demn  the  defendant  in  the  costs  of  this  suit. 
I  shall  also  direct  the  registrar  to  uprise 
the  Queen's  Proctor  of  tiaa  sentence,  in 
order  that  Her  Miyeety  may  exercise  the 
right  of  presentation  to  the  vacant  bene- 
fice given  by  the  statute. 

Frocton— L.  SldpwiUi,  for  promoter;  CUitoon. 
Son  &  Greenwell,  for  defendant. 
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dlowed  to'  go  by  de&olt  "  W  arrange- 
ment," as  Mr.  Workman  in  hia  eyidenoe 
■aid,  between  the  parties.  Mr.  Workman 
afterwards  issued  execution  on  his  pro- 
perty, and  levied  SI.  On  the  3rd  of  An- 
gnst  the  defendant  was  institated,  upon 
tiie  presentation  of  Mr.  Workman,  to  Hie 
benefice.  The  dates  of  these  transaotioos, 
taken  in  conjunction  with  their  character, 
and  with  the  position  of  the  parties,  all  of 
whom  I  regret  to  saj  are  clergymen,  are 
calcolated  of  themaelyea  to  excite  a  grave 
sospioion  of  corrupt  practices  connected 
with  the  presentation  to  this  living.  That 
suspicion  has  been  tamed  into  complete 
proof  by  the  evidence  which  has  been  ad- 
duced before  me.  The  defendant,  who  has 
appeared  in  the  suit  by  a  proctor,  has  not 
appeared  by  counsel  or  in  person  before 
me  in  Court ;  he  has  declined  to  plead  any 
defence  or  give  any  issue;  but  by  his 
proctor,  who  is  still  before  the  Court,  has 
prayed  justice. 

It  appears  from  the  evidence  that  some 
quarrel  took  place  between  Mr.  Workman 
ud  the  defendant,  from  which  probably 
has  arisen  the  means  of  unravelling  this 
transaction.  Certain  letters  were  pro- 
duced in  evidence  before  me,  and  were 
proved  to  have  been  used  before  the  ma- 
gistrates who  committed  the  defendant  for 
trial  at  Worcester.  Among  those  letters 
were  two,  which  Mr.  Woricman  proved 
were  in  his  handwriting,  and  were  pro- 
duced to  him  by  the  defendant's  solicitor, 
when  he.  Workman,  was  cross-examined 
by  the  solicitor.  The  first  letter  bears 
date  November  19th,  1867,  and  is  as 
foQowB:— 

"ChvTcIi  and  School  Gazette  Office, 

"  10,  Southampton  Street,  Strand,  w.c, 
"  November  19th,  1867. 
"My  dear  Sir, 

"  As  all  the  small  livings  are  very  dear 
in  proportion,  and  your  capital  is  not  suf- 
ficient to  obtain  one  with  possession,  I 
propose  getting  some  assistance  for  yoti, 
but  in  doing  this  I  must  act  without  your 
knowledge,  or  my  endeavours  might  be 
abortive.  Hence  lam  silent  for  your  own 
sake,  and  you  also  must  be  the  same.  Suf- 
fice it  to  say  that  the  course  I  propose 
will  cost  you  nothing.  I  wish  to  have 
Uarston  in  Derbyshire  for  yon,  and  failing 

Klw  Suubs,  39.— Ecclb. 


that  a  rectory  in  North  Devon,  worth  160Z: 
and  a  house.  This,  however,  is  deaier^ 
and  Marston  must  be  had  if  possible.  You 
should  not  attempt  Branksea  when  the 
weather  is  bad. 

"  Tours  feithfolly, 
"M.R.  Workman. 

"  The  Rev.  J.  J,  Merest. 

"  P.S. — ^Yon  must  preserve  the  strictest 
silence  about  the  names  of  any  livings 
mentioned  to  you,  or  your  succession  will 
be  prevented." 

The  second  letter  is  dated  December 
19th,  1867,  and  is  as  follows : — 

"  Church  and  School  Gazette  Office, 

"  10,  Southampton  Street,  Strand,  w.c, 
"  December  19tii,  1867. 
"My  dear  Sir, 

"  I  enclose  a  copy  of  another  letter  for 
the  bishop,  which  please  send  at  once. 
The  whole  affair  has  been  so  far  conducted 
very  cleverly,  and  I  am  anxious  for  you 
not  to  spoil  it  by  the  least  injudicious  act 
or  word.  I  have  no  time  for  more  upon  this 
subject  to-day.  As  regards  Upton  Snods- 
bury  the  income  is  from  tithe  and  glebe, 
and  the  present  net  1202.  about,  capi&le  of 
improvement.  There  is  only  single  duty, 
and  each  rector  has  either  held  a  curacy,  or 
made  that  extra  by  occasional  duty.  It 
is  three  miles  from  Spetohley  and  six  from 
Worcester.  There  is  no  house  at  present, 
but  will  be  one  shortly,  and  in  the  niean- 
time  you  can  have  reasonable  lodgings 
either  at  Spetohley,  or  nearer  into  Wor- 
cester. It  is  a  very  nice  place  indeed,  and 
to  my  mind  yon  could  not  have  a  more 
eligible  little  living.  It  is  Hie  Presentatio» 
not  Advowson.  Yoa  have  not  enough 
moDOTfor  the  latter,  and  these  small  livings 
are  all  much  dearer  jn  proportion.  In  tact 
they  are  most  difficult  to  get  hold  of  at  all, 
and  the  trouble  and  difficult  I  have  had  for 
you  cannot  well  be  told.  I  spoke  of  Mar- 
ston, but  yon  would  have  to  wait  some 
time  for  it,  and  Upton  is  nicer.  I  with- 
held the  name,  having  promised  to  do  so, 
tm  I  heard  definitely  from  your  uncle,  but 
he  win  render  no  help,  and  you  want  a 
small  sum.  I  have  now  applied  elsewhere, 
and  if  I  can  arrange  all  things  I  shall  have 
to  see  you.  I  can  help  you  to  improve  the 
income  of  Upton,  and  you  can  go  to  it  at 
once.  It  is  the  cheapest  and  the  nicest 
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thing  I  can  get  for  yon,  and  for  some  time 
to  come  the  only  one  likely. 

"  Tours  feithfully, 
"  M.  R.  "Workman. 

"The  Rev.  J.  J.  Merest. 

"  Your  uncle's  aDowance  wiU  not  come 
until  ahoat  January  6th,  and  he  must 
not  be  asked  for  it.  I  enclose  a  cheque 
for  HI" 

Mr.  Workman  said  he  had  no  doubt  he 
had  received  answers  to  these  letters,  but 
he  had  not  kept  them.  Taking  those  let- 
ters with  their  history,  as  proved  in  this 
Court,  in  conjunction  with  the  dates  and 
the  transactions  to  which  I  have  referred, 
especially  the  transaction  by  wliich  judg- 
ment for  350/.  was  recovered  by  ''arrange- 
ment" between  the  presentee  and  the 
patron,  it  would  be  difficult  to  doubt  that 
the  presentation  to  this  living  was  the 
result  of  a  corrupt  and  simoiiiacal  con- 
tract between  the  patron  and  the  presentee. 
But  that  difficulty  becomes  a  moral  impos- 
sibility when  it  is  remembered  that  it  was 
competent  to  the  defendant,  as  his  proctor 
must  have  informed  him,  to  have  entered 
the  witness  box,  and  have  rebutted  by  an 
explanation,  if  such  were  in  his  power, 
the  otherwise  irresistible  inference  of  guilt 
arising  from  the  testimony  and  the  cir- 
cumstances to  which  I  have  adverted. 

I  am  of  opinion  that  the  promoter  of 
my  office  has  proved  both  the  charges 
laid  in  the  articles  against  the  defendant. 
It  is  not  necessary  that  I  should  refer  to 
authorities  for  the  purpose  of  establishing 
the  jurisdiction  of  this  Court  in  cases  of 
simony.  That  authoriiy,  both  as  it  rests 
upon  the  General  Ecclesiastical  Law  and 
upon  the  Statute  Law,  cannot  be  gainsaid; 
though  happUy  the  reported  instances  in 
which  it  has  been  exerted  have  been  few 
and  far  between.  The  caaes  will  be  found 
collected  under  the  title  "  Simony  "  in  the 
last  edition  of  Bitm't  Ecclesiastical  Law, 
Vol.  III.  By  the  general  law  and  by  the 
40th  Canon  of  1604,  as  by  the  statute  31 
Eliz.  c.  6,  the  offence  of  simony  is  con- 
sidered as  one  of  a  very  grave  character ; 
and,  though  the  oath  formerly  taken  un- 
der the  40th  Canon  by  the  presentee 
against  simony  has  been  abolished  by  28 
&  29  Vict.  c.  122,  by  the  2nd  section  of 
that  statute  a  solemn  declaration  against 
simony  has  been  substituted  for  it.     The 


defendant,  though  not  technically  guilty  of 
perjury,    must    have    deliberately    made 
upon  a    very  solemn    occasion    a    very 
solemn  declaration  which  he  knew  at  the 
time  he  made  it  to  be  absolutely  false. 
The  statute  12  Anne,  Stat.  EL  c.  12,  has 
not,  as  far  as  I  am  aware,  been  ever  put  in 
force  by  the  Ecclesiastical  Court.     By  the 
2nd  section  of  that  statute,  the  obtaining 
by  a  clergyman  the  next  avoidance  of  or 
next  presentation  to  any  benefice  is  treated 
as  a  simoniacal  contract,  and  the  presen- 
tation  and  institution  are  to  be   utterly 
void,  frustrate  and  of  no  effect  in  law,  the 
simoniacal  presentee  is  to  be  adjudged  a 
disabled  person  in  law  to  have  the  same 
benefice,  and  the  Crown  is  to  present  for 
the  next  turn.     I  see  no  reason  why  this 
statute  should  not  be  put  in  force  by  this 
Court ;  but  I  found  my  sentence  as  well 
upon  the  general  Ecclesiastical  as  the  Sta- 
tute Law.     I  must,  in  accordance  with 
the  exigency  of  the  law,  pronounce  that 
the  defendant  is  a  disabled  person  in  law 
to  have  or  enjoy  the  vicarage  and  pa- 
rish church  of  Upton  Snodsbury,  that  his 
presentation  thereto,  and   his   admission 
and  institution  thereupon,  are  void  and 
frustrate  and  of  no  effect  in  law ; — and, 
having  regard  to  all  the  circumstances  of 
this  case,  and  the  offence  of  misconduct 
apart  frt>m  the  charge  of  simony  proved 
against  him,  I  must  pronounce  upon  the 
defendant  a  sentence  of  deprivation  from 
the  ministry,  and  fix>m  the  performance 
of  all  clerical  functions    whatsoevCT   in 
the  province  of  Canterbury ;  and  I  must 
order  this  sentence  to  be  promulgated  in 
the  usual  manner  by  affixing  the  same  to 
the  door  of  the  church  of  Upton  Snods- 
buryfortheuBualtime.  I  must  further  con- 
demn the  defendant  in  the  coste  of  this  suit. 
I  shall  also  direct  the  registrar  to  apprise 
the  Queen's  Proctor  of  this  sentence,  in 
order  that  Her  Majesty  may  exercise  the 
right  of  presentation  to  the  vacant  bene- 
fice given  by  the  statute. 

Proctors — L.  Skipwith,  for  promoter;  Clarkioii, 
Son  &  GhreenweU,  for  defendant. 
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[IN  THE  PEIVy  COUNCIL.] 

1  THOMAS  BTA&D  8BEPPASD,  op- 
1870.  I       pellant  ;  THE  BET.  WILLUH 

Mar.  26.     f    iames  eablt  bennett,  re- 
J      spondetU.* 

Church  Discipline  Act  (3^4  Vict.  e. 
86) — Commission — Letters  of  Request — 
Citation — Articles — Sufficiency  of. 

In  a  proceeding  under  the  Church  Dis- 
cipline Ad  against  a  derk  in  orders  for 
maintaining  doctrine  alleged  to  be  heretical, 
the  com,mission  was  to  inquire  as  to  certain 
works  of  the  accused  of  which  the  titles  and 
certain  passages  vcere  given.  The  letters  of 
request  and  the  citation  referred  to  the  same 
works  and  passages.  No  charge  was  pre- 
ferred before  the  Gorwmissioners,  or  alleged 
in  the  letters  of  request  or  citation,  in  respect 
of  the  29<A  Artide  of  Bdigion  ;  but  the 
articles  contained  additional  passages  from 
the  said .  works,  and  a  charge  (^anumgst 
others')  of  impugning  the  2dth  Article  of 
Bdigion : — field,  that  the  Commission  u 
a  mere  prdiminary  step  for  the  purpose 
of  advising  the  bishop  whether  there  is  a 
prima  facie  case  ;  thai  the  letters  of  request 
are  for  the  purpose  of  founding  jurisdiction 
in  the  higher  Court ;  that  the  illation  need 
otdy  state  generieaUy  the  offence  charged  so 
that  the  accused  may  know  the  nature  of 
the  offence  he  is  called  upon  to  cmtwer ;  and 
thai  the  citation  was  sufficient  to  enable  the 
promoter  to  introduce  into  the  articles  the 
additional  passages  and  charge  of  impugn- 
ing the  29th  Article  of  Bdigion. 

In  support  of  a  charge  of  heresy,  artidet 
filed  in  the  Arches  Court  set  out  passages 
from  the  works  of  the  accused,  in  which  he 
expressed  approval  of  the  works  of  certain 
other  writers  alleged  to  contain  heretical  doc- 
trine : — ^Held,  that  the  articles  must  set  forth 
passages  from  the  works  of  the  accused  in 
which  he  has  maintained  heretical  doctrine  ; 
that  it  is  not  sufficient  to  set  out  passages 
of  works  of  which  the  accused  has  expressed 
a  general  approval,  and  which  contain  pas- 
sages he  has  not  by  his  own  publication 
accepted  in  their  totality. 

This  was  an  appeal  firom  a  decree  of 
the  Official  Principal  of  the  Arches  Court 

•  Present,  the  Lord  Chancellor  (Lord  Hnther- 
ley),  the  Archbishop  of  York  (Dr.  Thomson),  the 
Bishop  of  London  (Dr.  Jackson),  Sir  Joseph 
Napier,  and  Lord  JasUca  Oi&rd. 


c£  Canterbniy,  in  a  cause  of  the  office  of 
the  Judge  promoted  by  Thomas  Byard 
Sheppara,  of  the  parish  of  Frome  Sel- 
wood,  in  the  diocese  of  .Bath  and  Wells, 
against  the  Hev.  William  James  Earlj 
Bennett,  a  Clerk  in  Orders  of  the  Church 
of  England,  the  vicar  of  the  said  parish  of 
Prome  Selwood. 

The  caose  was  promoted  in  the  Arches 
Court  by  virtue  of  letters  of  request  under 
the  episcopal  seal  of  the  Bt.  Bev.  Baron 
Auckland,  Lord  Bishop  of  Bath  and 
Wells.  By  such  letters  of  request,  the 
bishop  did,  by  virtue  of  the  Church  Dis- 
cipline Act,  request  the  said  Official 
Principal  to  issue  a  citation,  citing  the 
respondent  to  appear  at  a  certain  time 
and  place  and  to  answer  to  certain  articles 
for  having  offended  against  the  laws 
ecclesiastio&l  by  having,  within'  two  years 
last  past,  caused  to  be  printed  and  pub- 
lished within  the  diocese  of  London  cer- 
tain works,  in  which  he  advisedly  main- 
tains or  affirms  doctiine  repugnant  to  the 
articles  and  formulai-ies  of  the  (Thurch  of 
England,  the  said  works  being  entitled 
respectively,  "  Some  Results  of  the  Trac- 
tanan  Movement  of  1833,"  forming  one 
of  the  essays  contained  in  a  volume  en- 
titled "The  Church  and  the  World," 
edited  by  the  Rev.  Orby  Shipley,  clerk, 
printed  and  published  in  London  in  the 
year  1867 ;  "  A  Pica  for  Toleration  in 
the  Church  of  Eu^and,  in  a  letter  to  the 
Rev.  E.  B.  Pusey,  D.D.,  Regius  Professor 
of  Hebrew  and  Canon  of  Christ  Church, 
Oxford,  second  edition,"  printed  and  pub- 
lished in  London  in  the  year  1867  ;  and 
"  A  Plea  for  Toleration  in  the  Church  of 
England,  in  a  letter  to  the  Rev.  E.  B. 
Pusey,  D.D.,  RegiuR  Professor  of  Hebrew 
and  Canon  of  Christ  Church,  Oxford, 
third  edition,"  printed  and  published  in 
London  in  the  year  1868 ;  and  finally, 
to  hear  and  determine  the  cause  accord- 
ing to  the  law. 

No  appearance  was  given  to  the  cita- 
tion, and  in  default  of  appearance  articles 
were  filed,  and  the  Judge  appointed  to 
hear  on  the  admission  thereof 

On  the  30th  of  October,  1869,  the 
Judge,  having  heard  counsel  on  behalf  of 
the  appellant,  directed  the  articles  to  bo 
reformed,  by  omitting  all  such  parts 
thereof  as  charged  the  respondent  with 
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contraveniBg  tiia  ^tii  Aitude  of  Religion, 
entitied  Of  ihe  witked  lehioh  eat  not  ik« 
body  ef  Christ  in  the  u*»  of  the  Lord't 
Sapper. 

£Vom  this  decree  the  present  iqipeal 
was  brouglit. 

The  case  in  tiie  Comrt  below,  -widi  the 
GommiBSioiii,  lettera  of  request,  and  otttk* 
iion,  will  be  found  raported  in  89  Law  J. 
Bep.  (h.s.)  BcoL  p.  1. 

Mr.  A.  J.  Stephens,  Dr.  Tristrcm,  Mr. 
Aroh'QMM,  and  Mr.  Bhaio. — The  firat  ques- 
tion to  be  determined  is:  What  is  the 
office  of  the  Oommission  P  This  depratds 
on  the  language  of  the  Charoh  Discupline 
Act.  The  pio(»edings  before  the  Oom- 
mission are  preliminaiy.  The  jorisdiotion 
of  tile  Arches  Court  is  not  limited  bj  the 
Oommission  —  Swnden  v.  Head  (1),  The 
BiAap  of  London  r.  Bomoell  (2),  DUoher 
T.  Demison  (3).  The  Commiarion  is  to 
advise  the  bmhop  upon  the  matters  alleged, 
whether  there  is  any  prima  fiuie  case 
against  the  aoonsed  so  as  to  justify  fttr- 
tbar  proceedings.  The  letters  of  request 
are  the  only  macfaineiy  by  which  the 
case  is  brought  into  Voa  Arcihes  Court, 
Sheppard  v.  Betmett  (4).  They  are  the 
foundation  of  the  jurisdiction  of  the 
Arches  Court.  The  jurisdiction  of  the 
Arches  Court  is  not  founded  on  or  limited 
by  the  charges  reforred  to  the  CcHnmis- 
sionera.  The  citation  must  be  framed  so 
tiiat  the  accused  may  be  able  to  know 
tita  nature  of  the  charge  made  against 
him,  as,  for  example,  whether  the  charge 
is  one  of  heresy  or  one  of  immorality, 
Stewards.  Francis  (5).  It  is,  however,  im- 
material in  this  case,  because  the  charges 
here  are- the  same  throughout  all  tiie  pro- 
ceedings. The  Commission,  the  letters  of 
request,  and  tibe  citation,  all  allege  the 
same  o£fonoe.  The  charge  in  the  articles 
does  not  exceed  the  oluvge  contained  in 
the  letters  of  request.  It  is  not  necessanr 
to  specify  in  these  preliminary  proceed- 
ings each  particular  heresy,  Flwmarik  v. 
aimpsaa,  (6),  Heath  v.  .BwreZer  (7),  WiU 

(1)  8  Cart.  «8. 


(2)  6  Jut.  (h.s.)  709. 
(3)11""        

(6)  3  Cnrt.  214. 


(3)  11  Moore  P.C.  341. 

(4)  38  Law  J.  Rop.  (k.s.)  Eccles.  49. 


(6)  36  Law  J.  Rep.'Em-l.  4. 

(7)  16  Mooic,  P.C.  1. 


Uams  T.  Bishop  ef  Salisbury  {8).  Then 
as  to  the  articles :  Tbe  prosecutian  is 
not  ccBfined  to  the  woiicB  pubiiriied  hf 
Ae  person  aoonsed.  A  clerk  who  ad- 
visedly expresses  approval  in  his  works  <rf 
the  works  of  other  persoits  which  eontein 
heretical  doctrine,  thereby  adopts  tbe  eon- 
tents  of  tteee  works,  and  malras  them  his 
own.  Can  it  be  said  that  he  is  not  Kabls 
for  his  conduct  ?  The  works  referred  to 
in  the  passages  set  out  in  the  articles  have 
been  expressly  approved  of  by  tbe  r»: 
spondeut.  The  doctrine  of  the  real  pr»- 
sence  in  the  Lord's  Sapper  caimot  be 
separated  from  the  doctrine  of  the  recep- 
tion by  the  wicked.  A  person'  is  liaUe, 
both  civilly  and  criminaUy,  for  the  words 
of  others  which  he  adopts— jBajt.  v.  Slwuey 
(9),  Dcaiy  v.  Oiueley  (10),  Thornton,  v. 
Stephen  (11),  WatU  r.  Fraser  (12),  Hodg- 
son, r.  Oakdey  (13). 

TSo  appearance  was  entered  on  belialf 
of  the  respondent. 

The  Lord  Ciuiioeixor  delivBred  the 
judgm^it  of  their  Lordships : — 

The  appeal  presented  to  the  Committee 
upon  this  occasion  is  an  appeal  from  a 
decision  of  the  Judge  of  the  Conut  of 
Ardies,  by  whidi  he  hss  directed  certain 
articles  that  have  been  bron^t  against 
the  Bev.  William  James  Earfy  Bennett  to 
be  reformed  "  by  (Hnittang  aU  such  parts 
thereof  as  charge  the  respondmt  in  the 
appeal  wit^  contravening  the  29th  Artide 
of  Bdigion,  entitled  '  Of  the  Wicked  which 
eat  not  the  Body  of  Christ  in  the  nse  of  tbe 
Lord's  Supper ; '  "  and  the  learned  Judge 
came  to  that  conclusion  upon  two  distinct 
gprounds,  both  of  which  have  been  argued 
before  us.  We  have  not  had  the  advan- 
tage of  hearing  counsel  on  the  other  side, 
in  consequence  of  Mr.  Bennett  not  ap- 
pearing in  the  course  of  these  proceedings ; 
but,  having  heard  the  case  veiy  ably  and 
fuUy  argued  by  Mr.  Stephens,  we  feel 
ourselves  in  a  condition  to  pronounce  the 
conclusion  at  which  we  have  now  arrived, 
nomefy,  that  the  learned  Judge's  decision 

(8)  2  Moore,  P.a  (H.B.)  876. 

(9)  5  Car.  &  P.  213. 

(10)  1  Hurl.  &  N.  267. 

(11)  2Moo.  &R.  45. 

(12)  7Car.  &P.  869. 

(13)  1  Rob.  Eccl.  Coses,  322. 
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ifl  eorreot — although,  as  there  are  two 
growada  upon  which  that  decision  waa 
iMted,  -wh  feel  it  neoeseaiy  to  explain  npon 
«Uch  of  tiioae  two  grounds  we  think  it 
tight -to  agree  with  him  in  his  eonchisiiKi. 

'Hteir  Lordships  canno>t  eo&cor  in  the 
view  wfaioh  he  appears  to  have  taken  as 
the  first  groand  apon  whioh  he  rested  his 
decision,  bat  they  think  that  the  second 
gronnd  whioh  he  took,  and  which  goes 
XBore  to  the  merits  and  substance  of  the 
case,  is  a  snbatantial  gronnd,  and  one  upon 
which  the  decree  maj  well  be,  and  ought 
t»be,  snpported. 

He  states  the  first  of  his  two  grounds 
tins :  '*  On  the  grouods,  therefore,  that 
this  paxticnlar  charge  of  heresy  was  not 
pr^erred  bdEoie  the  Gominissioners,  on 
whose  report  the  subsequent  proceedings 
are  {bunded,  aud  that  it  was  not  men- 
tioned in  the  letters  of  request,  or  in  the 
decree  or  citation,  I  should,  having  regard 
to  liie  Ia>w  and  practice  of  this  Court,  and 
the  authorities  to  which  I  have  adverted, 
be  of  opdmon  that  the  articles  must  be  re- 
formed bj  striking  out  the  portionB  whioh 
idute  to  it."  The  reason  for  his  arrrving 
at  that  conolusiou  appears  to  be  this.  Mr. 
Bemtett  had  published  a  certain  number 
of  pampUets  or  works,  and  the  first  step 
taken  nnder  the  statute  was  that  of  issu- 
ii^  a  commission  to  inquire  whethei*  or 
Bot  proceedings  should  be  had  against 
him,  on  account  of  positions  maintained 
in  tiiose  publications,  this  oommissian 
being  issued  1^  the  bishop  pursuant  to 
the  statute.  What  the  commission  were 
directed  to  inquire  into  was  tim :  they 
were  to  make  inquiry  as  to  the  grounds 
of  a  ooioin  charge  niade  by  the  promoter 
of  this  proceeding,  Mr.  Sheppard,  against 
Mr.  Bennett,  the  charge  being  tlut  he 
(Mr.  Beniwtt)  '*  had,  within  the  diocese 
of  London,  committed  an  ofienoe  against 
the  laws  ecclesiaBtical  of  ihia  realm,  by 
having-  caused  to  be  printed  and  published 
vithm  the  said  diooese  certain  works,  in 
which  he  advisedly  umintM'Tia  or  affirms 
doebi»e  eontrary  or  repugnant  to  the  ar- 
ticles and  formularies  of  the  United  Church 
of  England  and  Ireland,  the  said  works 
being  entitled  respectively  " — and  then  the 
titles  are  set  ont ;  after  which  are  these 
words,  "and  containing  the  following 
among    other  statements,   in  respect   of 


whioh  the  said  charge  has  been  made, 
that  is  to  say ; "  and  then  the  conunisaion 
proceeds  to  set  forth  a  number  of  pas- 
sages selected  firom  those  various  writings, 
all  following  this  heading,  "containing 
the  following  among  other  statements." 

Upon  the  fiuding  of  the  commission 
that  there  was  ground  for  further  pro- 
ceeding, letters  of  request  were  forwarded 
by  the  bishop  to  the  archbishop,  request- 
ing that  a  citation  or  decree  should  be 
issued  nnder  the  seal  of  the  Court  of 
Arches,  citing  Mr.  Bennett  "•  to  appear  at 
a  certain  time  and  place  therein  to  be 
specified,  and  answer  to  certain  articles, 
heads,  positions,  or  interrogatories  touch- 
ing and  concerning  his  soul's  health,  and 
the  lawful  ccnrection  and  reformation  of 
his  manners  and  excesses,  and  more  es- 
pecially for  having  ofiended  against  the 
laws  eccle«astieal,  by  having,  within  two 
years  last  past,  caused  to  be  printed  and 
published,  within  the  diocese  of  London, 
certain  woiks,  in  which  he  advisedly  main- 
teins  or  afiBrms  doctrine  directly  contrary 
or  repuCTant  to  the  articles  and  formula- 
ries of  the  United  Churdi  of  England  and 
Lrdand,  the  said  works  being  entitled  re» 
spectively ; "  and  then  all  the  tities  are 
given,  and  cadj  the  titles  of  these  woiks ; 
and  then  the  letters  state  that  the  articles 
are  "  to  be  administered  to  him,  the  said 
WiUiam  James  Early  Bennett,  at  tlie 
voluntary  promotion  of  the  said  Thomaa 
Byard  Sheppard;  "  and  the  archlnshop  is 
required  finally  "  to  hear  and  detemuna 
the  said  cause  aooording  to  tlie  law  and 
pcactaoe  of  the  Court." 

Upon  that  there  follows  the  decree  or 
mtation,  which,  reciting  the  commiasion 
•nd  reciting  the  letters  of  request,  pro- 
ceeds to  cite  the  respcmdent  in  the  follow- 
ing manner,  namely,  that  he  is  to  answer 
the  charge,  the  charge  being  that  he  has 
committed  an  ofience  by  publishing  these 
works,  the  titles  of  whi(^  are  again  set 
forth  ;  and  then  in  the  decree  or  citation 
are  also  added  these  words,  "  containing 
the  following  among  other  statements,  in 
respect  of  which  the  said  charge  has  been 
made,  that  is  to  say,"  then  giving  the 
whole  of  the  various  passages  which  were 
cited  from  the  books  in  the  original  pro- 
ceedings before  the  commission.  ' 

Now,  to  proceed  by  stops  in  this  matter : 
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with  reCsrence  to  the  commission,  their 
Lordships  do  not  think  it  necessary  to 
dwell  at  any  length  npon  the  proceeding 
as  set  forth  in  the  commission,  for  this 
simple  reason,  the  commission  is  merely  a 
preparatory  step  taken  by  those  whom  the 
bishop  is,  ^  he  think  fit,  to  call  together 
to  consult  and  advise  with  him  as  to 
whether  or  not  a  sufficient  pritna  fade 
case  is  made  out,  so  as  to  render  it  desi- 
rable and  fitting  iiiat  he  should  have  the 
case  further  inquired  into  before  a  regular 
tribunal ;  and  when  the  commission  sit- 
ting for  that  purpose  have  once  found,  as 
this  commission  did  find,  that  there  is 
reason  fmr  proceeding,  they  have  performed 
their  duty,  and,  aftier  that  duty  is  per- 
formed, the  bishop,  acting  upon  their  sug- 
gestion and  advice,  proceeds  l^  letters  of 
request  to  confer  jurisdiction  npon  the 
Superior  Court  to  determine  the  matter, 
not  by  way  of  appeal,  but  in  the  first  in- 
stance, which  he  by  the  statute  is  autho- 
rised to  do. 

When,  therefore,  that  step  has  been 
once  passed,  it  seems  to  their  Lordships 
unnecessary  to  consider  any  further  what 
was  or  what  was  not  before  the  commission, 
although  in  this  case  nothing  will  be  found 
to  depend  upon  it,  because  the  subsequent 
proceedings  seem  to  have  taken  their  re- 
gular course.  But  there  may  be  other 
cases  in  which  such  circumstances  will 
not  occur ;  therefore,  it  is  desirable  that 
one  should  at  once  state  what  appear  to 
their  Lordships  to  be  the  proper  function 
and  course  of  proceeding  of  the  commis- 
sion, namely,  simply  advising  the  bishop 
on  the  matters  which  are  alleged  before 
him,  leaving  the  bishop  to  take  his  own 
course  after  that  has  been  done,  and  to 
bring  the  matter  in  such  form  as  he  thinks 
fit  by  letters  of  request  before  the  higher 
Court 

The  bishop  then,  by  the  letters  of  re- 
quest, founds  jurisdiction  in  the  higher 
Court,  which  could  not  proceed,  except 
upon  such  letters  of  request,  until  the 
bishop  had  heard  and  disposed  of  it  in  his 
own  Court ;  and,  having  so  founded  the 
jurisdiction,  the  letters  also  set  forth  that 
upon  which  he  desires  citation  to  be  is- 
sued to  the  clerk  who  is  alleged  to  have 
offended. 

In  iliis  citation  their  Lordships  are  quite 


clear  that  all  that  is  necessary  to  be  done 
is  to  state  grenerically  the  offence  with 
which  the  clerk  is  charged.  He  must  be 
told  undoubtedly  what  charge  it  is  that  is 
brought  against  him.  But  that  may  be 
done  in  t^ns  reasonably  precise  without 
going  into  any  minute  degree  of  detail — 
so  that,  in  short,  he  should  not  be  iaried 
on  a  charge  of  heresy,  when  perhaps  it 
may  be  some  other  charge  which  is  to  be 
allegfed  in  the  articles.  He  most  have  the 
ofience  generically  stated  in  such  terms  as 
to  lead  him  to  know  what  the  matter  is 
which  he  is  called  upon  to  answer,  but 
the  detail  of  that  charge  will  be  made  in 
the  uticles  to  be  exhibited,  for  the  pur- 
pose of  giving  him  fall  information.  He 
is  expressly  told  in  the  citation  that  arti- 
cles will  be  exhibited  against  him.  To 
those  articles  he  will  be  called  npon  to 
put  in  his  answer;  and,  as  regards  the 
charge  itself  it  is  not  necessary  that  it 
should  enter  into  the  minute  details  and 
particulars  which  it  is  essential  that  the 
articles  afterwards  should  dwell  upon. 

Therefore,  in  this  case  the  citation 
seems  to  have  been  quite  sufficient  for  the 
purpose  for  which  it  was  issued,  namely, 
telling  Mr.  Bennett  that  he  waa  charged 
with  having,  in  certain  publications  of 
his  which  were  enumerated,  oflTended  by 
setting  forth  doctrine  which  was  contrary 
to  the  doctrines  held  by  the  Church  of 
England;  and  it  proceeded  in  a  manner 
which  it  is  not  at  all  necessary,  as  it 
appears  to  their  Lordships,  that  it  should 
do,  to  set  forth  ftdly  certain  passages 
from  those  works  wluch  he  is  so  aUeged 
to  have  published.  But  their  Lordships 
do  not  agree  with  the  learned  Judge  that 
those  passages  are  to  be  taken  as  forming 
part  of  what  is  technically  called  the 
"^neser^Mn,"  or  the  special  subject-matter 
with  which  he  is  charged.  The  special 
subject-matter  with  which  he  is  charged 
is  quite  sufficiently  set  forth  for  the  pur- 
pose for  which  the  citation  is  issued,  as 
"the  having  published  these  books,"  in 
which  are  contained  the  passages  that  are 
alleged  afterwards  in  the  articles  to  con- 
stitute the  ofience. 

The  passages  or  extracts  are  set  forth 
in  a  manner  which  no  doubt  left  him  no 
reason  to  complain,  because  they  do  state 
very  specially  and  particularly  (more  so. 
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ijieir  Lordahipa  think,  than  is  absolately 
necessary)  the  particalar  heads  under 
which  he  was  snpposed  to  have  offended. 
That  might  have  been  left  to  the  articles. 
They  were,  however,  set  forth  in  the  ori- 
ginal citation.  Without  them  he  would 
hare  no  reason  to  complain  whatever, 
because  he  would  know  for  what  purpose 
he  had  been  cited  before  the  Court,  and 
he  would  know  in  what  books  the  charges 
would  be  found.  He  would  also  know  that 
in  due  course  of  time  articles  would  be 
exhibited,  bringing  before  him  specifically 
the  nature  of  Siose  charges. 

So  iar,  therefore,  we  should  have 
thought  tiiere  would  be  no  ground  for 
saying  that  the  promoter  should  not  be  at 
libraiy  to  introduce  a  charge  against 
Mr.  Bennett  of  impugning  the  29th 
Article,  by  setting  forth  that  the  wicked 
partake  of  the  Lord's  body  and  blood  in 
receiving  the  holy  communion,  if  it  had 
been  only  on  this  ground  that  the  pas- 
sages from,  the  publications  supposed  to 
contain  that  opinion  had  not  been  set  forth 
in  the  citation,  provided  the  passages  were 
to  be  found  in  the  books,  and  were  after- 
wards minutely  and  specifically  to  be  set 
forth  in  the  articles  which  the  respondent 
wonld  have,  ultimately,  to  answer. 

The  sole  point  remaining,  therefore,  is 
to  see  whether  or  not  the  articles,  as  set 
forth,  are  supported  by  passages  from  the 
works  in  question,  the  publishing  of  which 
is  charged  as  an  offence.  Now  that,  no 
doubt,  is  a  more  grave  and  important  part 
of  the  case,  and  upon  this,  which  is  the 
second  ground  of  objection  to  the  articles 
which  the  learned  Judge  has  directed  to 
be  reformed,  their  Lordships  have  come  to 
the  conclusion,  that  they  ought  to  agree 
with  him  in  his  decision.  He  says  this, — 
"  Assuming,  however,  for  the  sake  of  argu- 
ment, that  these  objections  do  not  apply 
to  the  present  case,  there  remains  one  of 
even  a  graver  character  to  be  stated. 
This  is  a  nigbly  penal  proceeding  against 
the  defenduit.  It  is  a  criminal  suit  for 
the  promulgation  of  heresy.  The  parti- 
cular charge  is  not  on  account  of  a  heresy 
distinctly  stated  or  uttered  in  any  sermon, 
or  public  act  of  preaching,  or  statement 
connected  with  the  dischuge  of  his  duties 
as  incumbent  of  the  parish  committed  to 
his  charge.    It  is  a  heresy  alleged  to  be 


contained  in  an  essay  or  review  upon 
ecclesiastical  events  in  the  Church  since 
the  year  1833.  It  is  to  be  extracted  from 
what  purports  to  be  an  historical  state- 
ment  of  a  trial  against  another  clergyman 
as  long  ago  as  the  year  1856.  The  author 
narrates  that  Archdeacon  Denison  was 
condemned  by  the  then  Archbishop  of 
Canterbn^,  for  teaching  the  doctrine  of 
the  Real  Fresenoe  (not  a  quite  accurate 
statement,  I  may  observe  in  passing),  that 
the  sentence  was  reversed,  that  a  protest 
against  the  Archbishop's  sentence  was 
signed  by  seventeen  priests  ;  of  these  the 
defendant  is  said  to  be  one.  It  is  con- 
tended, that  by  this  reference  to  the  pro- 
test, which  is  in  a  work  not  mentioned  in 
the  citation,  the  defendant  has  made  him- 
self responsible  in  this  suit,  be  it  observed, 
for  what  is  contained  in  that  protest." 

Now,  without  adopting  every  word  of 
what  is  said  by  the  learned  judge  in 
his  reasoning  upon  the  subject,  in 
principle  it  appears  to  their  lordships  to 
be  correct  to  say,  that  the  promoter  must 
find,  in  the  first  instance,  as  the  founda- 
tion of  the  articles  alleging  that  erroneous 
doctrine  has  been  promulgated,  something 
contained  in  the  publication  which  he 
alleges  the  accused  to  have  issued  forth, 
something  -which  lays  the  g^und  of  the 
special  charge  which  he  puts  forth  in  his 
articles  ;  and  upon  that  part  of  the  case 
it  may  be  well  to  refer  to  what  has  been 
said  by  the  Lord  Chancellor  in  delivering 
the  opinion  of  the  Judicial  Committee  in 
the  case  of  the  "Essays  and  Reviews," 
the  case  of  the  Bi»h<^  of  Salitbury  r. 
Williams,  and  the  mode  in  which  he 
puts  the  necessity  of  stating,  in  the 
articles  of  charge,  the  passages  upon 
which  the  promoter  intends  to  rely  as 
justifying  tiie  articles.  I  am  citing 
from  2  Moore's  Reports  (N.s.)  p.  423  : — 
"  These  prosecutions  are  in  the  nature 
of  criminal  proceedings,  and  it  is  ne- 
cessary that  there  should  be  precision 
and  distinctness  in  the  accusation.  The 
articles  of  charge  must  distinctly  state 
the  opinions  which  the  clerk  has  ad- 
visedly maintained  and  set  forth  the 
passages  in  which  those  opinions  are 
stated ;  and,  forther,  the  articles  must 
specify  the  doctrines  of  the  Church  which 
such  opinions  or  teacbing  of  th«  clerk 
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are  alleged  to  contravene,  and  the  par- 
ticular articles  of  religion,  or  portions  of 
the  formularies  which  contain  such  doc- 
trines. The  accuser'  is,  for  the  purpose 
of  the  charge,  confined  to  the  passages 
which  are  included  and  set  oat  in  the 
articles  as  the  matter  of  the  accusation ; 
bat  it  is  competent  to  the  accused  party  to 
explain  from  the  rest  of  his  works  the 
sense  or  meaning  of  aaj  passage  or  word 
that  is  challenged'hj  the  accoser." 

Then  what  has  to  be  done  is  this :  there 
must  be  set  forth  in  the  articles,  as  is 
set  forth  here  in  the  12th,  in  the  18th, 
and  the  25th  articles,  what  it  is  that  is 
charged  against  the  clerk,  and  what  is  the 
article  of  religion  or  portion  of  the  formu- 
laries of  the  Church  containing  doctrine 
which  the  clerk  is  alleged  to  have  im- 
pugned. Well,  that  has  been  complied 
with  properly  in  these  articles  so  far,  by 
stating  that  he  has  impugned  the  doctrine 
contained  in  the  29th  Article  of  our 
thirty-nine  Articles,  and  that  he  has  im- 
pugned it,  because  be  has  stated  that  the 
wicked  receive  the  body  and  blood  of  our 
Lord  in  the  Holy  Commnnion.  So  fSa.r 
the  articles  perform  their  duty,  but  then 
we  have  to  see  whether  there  are  specified 
the  passages  in  which  he,  the  clerk,  is 
alleged  to  have  stated  an  opinion  con- 
troverting that  article.  Feeling  that  to 
be  required,  the  promoters  refer  in  the 
12th  article,  to  the  5th  previous  article, 
as  setting  forth  the  passages  ;  in  the  18th 
article  they  refer  to  the  sixth  article,  and 
in  the  25th  article  they  refer  to  the  7th 
previous  article.  To  the  5th,  6th,  and 
7th  articles,  therefore,  we  must  look  to  see 
what  are  the  passages  in  the  writings  of 
Mr.  Bennett  in  which  the  erroneous  doc- 
trine is  said  to  be  contaiiied. 

The  only  passage  which  has  been 
pointed  out  to  their  Lordships'  attention 
in  the  5th  article  is  this  :  it  is  a  very  long 
article,  and  there  are  numerous  passages 
cited  in  it,  but  the  only  passage  beanng 
upon  this  point,  that  is  cited,  is  contain^ 
in  page  13  of  the  appendix,  beginning  at 
line  50.  Having  spoken  a  good  deal 
about  the  Real  Presence  in  the  previous 
part,  Mr.  Bennett  proceeds  to  say : — 
"Among  others,  Archdeacon  Denison 
taught  uie  doctrine  of  the  Real  Presence 
to  his    candidates  for  ordination ;    and 


thence  arose  the  extiaordinaiy  trial  of  the 
faith  which  terminated  in  an  ignominious 
Conclusion  at  Bath."  We  observe,  there- 
fore, that  he  refers  entirely  to  Arch- 
deacon Denison's  teEtching  the  doctrine  of 
the  Real  Presence,  a  doctrine  of  an  entirely 
different  character — whatever  be  the  view 
of  any  persons  with  reference  to  its  being 
B  correct  or  incorrect  doctrine — from  that 
doctrine  which  is  struck  at  by  th.e  29th  of 
the  thirty-nine  Articles,  as  is  evidenced 
(a  £act,  as  we  have  already  pointed  ont 
during  the  argument)  by  the  very  {nmaa 
of  the  Articles  themselves.  The  one  doc- 
trine may  be  held,  as  the  learned  judge 
in  the  Court  below  says,  without  tne 
other  doctrine  being  held  by  the  same 
person  who  holds  the  first.  Therefore  we 
find  nothing  relating  to  the  29th  Articie 
there. 

Then,  having  thas  referred  to   what 
Archdeacon  Denison  taught   as   to  the 
doctrine  of  the  Real  Presence,  Mr.  B«mett 
proceeds  to  say : — "  The  doctrine  (which, 
of  coarse,  is  me  same  doctrine)  was  con- 
demned by  the  Archbishop  of  Canterbmy 
in  his  own  person,  bat  the  judgment  was 
resisted.    The  Church  was  harassed  by 
an   unworthy   and    undignified    contest^ 
which  ended  in  nothing,  while    seveial 
priests  of  determined  mind  entered  their 
solemn  protest"  (and  then,  by  inuendo, 
the  framer  of  the  article  says,  "  thereby 
meaning  and  intending  a  certain,  protest 
signed  by,  amongst  others,  yon,  the  said 
William  James  Early  Bennett,  and  whidi 
protest  is  hereinafter,  in  this  article,  set 
forth")  "against  the  whole  proceeding 
of  the  Archbishop,  reiterating  the  doc- 
trine and  challenging  a  new  verdict  for 
the  truth.     This  protest  was  signed  by 
seventeen  priests,  two  of  whom  were  Dr. 
Pusey  and  Mr.  Keble,  and  appealed  in 
'  the  first  instance,'  to  a  free  and  lawfol 
synod  of  the  bishops  of  the  province  of 
Canterbury,  and  then,  if  need  be,  to  a  free 
and  lAwful  synod  of  aU  the  Churches  of 
our  oommnnion,  when  such,    by  Ood's 
mercy,  may  be  had.'     After  tids,  nothing 
further  was  heard  of  the  siUy  trial  of 
Ditclter  T.  Bemton.      It  died  a   natoral 
death.  But  what  became  of  the  doctrine  ?" 
— the  doctrine,  clearly  the  doctrine  of  the 
Real   Presence.      "From  1853,  when  it 
passed   the .  judgment  of  the  Heads  of 
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BotiBee  in  Oxford,  to  1867,  when  at 
length  no  one  is  inclined  to  resist  it, 
it  has  grown  and  mnltiplied  with  won- 
derftil  rapidity,  according  to  the  saying, 
Mii^a  est  veriiag,  et  prcBeaMni.  lu 
1857,  be  whom  now  it  has  pleased  God 
to  tak»  to  fais  reat,  ti>e  saintly  John  Kebte, 
mt  forth  the  seal  and  ooschision  of  the 
whole,  in  his  own  beantifhl  and  loving 
way,  in  a  wrmrlc  entitled  '  Eaohariatic  Ado- 
ration.' From  that  moment  the  whole 
ipoeatioa  has  heen  saffisred  to  advance  in 
peaoe." 

in  those  words  it  is  impossiUe  to  find  a 
edngle  aeBtence  affecting  the  2dth  Article. 
Ab  tfaetr  Lorddiips  have  stated  before, 
the  doctrine  of  the  B«al  Presence  is  not 
a~  doctrine  in  contravention  of  that  Ar- 
taoter  i^ieiher  it  be  a  doctrine  in  contra- 
vention of  any  other  or  not. 

Then,  the  only  wa^  in  which  it  is  sought 
to  make  ont  that  the  doctrine  of  the  29th 
Axtiole  haa  been  oontraveoed  by  inference 
hy  Mr.  BemMtt  is  this : — the  promoter  says 
t^ere  is  a  r«fet«ace  to  the  protest  against 
the  Archbishop  of  Oanterbory's  jod^^ent 
in  Dikher  v.  Denitcn.  He  says,  fnrther, 
^  That  protest  waa  signed  by  you,  the  ac- 
aB8ed,Mr.B«mett;''  and,  therefore,  "Ton 
Iwve  so  teCnrred  to  this  protest  as  to  justify 
''US  in  saying,  thai  you  hare,  within  two 
years,  committed  the  offence  of  impugn- 
ing the  29th  Article."  The  protest  it- 
aetf  was  signed  far  more  than  two  years 
a^D,  and  it  appears  to  me,  therefore,  I 
oaciten,  that  it  is  exactly  the  same  whe- 
ther ttic  protest  was  signed  by  Mr.  Bennett 
liimaelf  or  by  any  other  person,  and  that 
the  proteat  is  in  exactly  the  same  posi- 
tion as  the  book  pablished  by  Mr.  Keble, 
or  any  otbar  work  that  has  been  referred 
to  by  Mr.  Bennett  in  his  own  puUica- 
tiona.  Yon  cannot  rely  upon  the  protest 
itself  as  being  that  on  which  yoa  can 
fband  a  ground  for  charging  Mr.  Bennett, 
becawae  of  coarse  he  cannot  be  charged 
upon  that  which  he  signed  so  many  years 
ago ',  bat  yon  mnst  find  a  recognition  of 
mat  protest — not  merely  a  reference  to  it, 
bat  a  recognition  of  that  protest,  and  an 
adoption  of  it  in  toto,  or  an  adoption  of 
it  so  tur  as  it  specially  teaches  any  orro- 
neons  doctrine.  Of  oonrse,  if  Mr.  Ben- 
nett had  set  ont  the  protest,  and  said, 
"  To  this,  and  every  word  of  it^  I  a^^^e," 
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or  if  he  had  set  ont  the  particular  part  ^ 
the  protest  which,  on  reading  it,  you 
would  say  does  deal  in  a  manner  appa- 
rently, at  all  events,  inoonsistent  with  the 
29th  Article,  and  said,  "  As  to  this  por- 
tion I  agree,"  or  even,  possibly,  if  be  had 
said  (I  do  not  wish  to  say  more,  as  we 
are  open  a  hypothetieal  case),  "  There  is 
nothing  in  tlus  protest  from  beginning  to 
end,  which  1  signed  many  years  ago,  from 
which  I  see  any  reason  to  depart ;"  any 
BBcb  mode  of  reference  as  that  might  have 
raised  a  very  different  question,  but  the 
anhf  reference  we  find  to  the  protest  is  a 
qualified  one,  a  reference  entirely  dealing 
with  the  doctrine  of  the  Bieal  Presence ; 
and  it  is  impossible,  as  it  seans  to  their 
L(»x}8lups,  to  say  that,  npcn  that  ground, 
the  ^Tomoter  is  entided  to  import  into 
this  charge  a  passage  which  is  not  to  be 
found  in  any  one  of  the  books  which  Mr. 
Bennett  has  published,  but  in  a  docum&at 
of  a  totally  different  character,  one  pro- 
ceeding from  sixteen  other  p««ons  (it  is 
said  to  have  proceeded  &om  him  too),  and 
which  oontams  a  variety  of  statements, 
one  of  which  ia  selected  to  fix  a  charge 
upon  Mr.  Bennett,  but  as  to  which  Mr. 
Bennett  himself  is  totiJly  silent  in  the 
books  before  the  Court. 

It  appears  to  us,  therefore,  as  faar  as  the 
12th  article  is  concerned,  which  is  founded 
solely  upon  this  5th  artide,  that  it  does 
not  oonform  to  the  rule  laid  down  in  the 
Sgsays  aiid  Mevieuis  case,  namely,  of  speci- 
fying the  passages  in  which  the  clerk  is 
said  to  have  offended  in  such  a  manner  as 
to  bring  him  within  the  cognisance  of  the 
Court  at  the  present  period,  namely,  a 
passage  or  passages  written  and  pubhshed 
by  the  clerk  in  those  books  which  he  is 
^eged  to  have  written  and  pablished 
within  the  last  two  years. 

We  must  now  go  to  the  6th  article, 
appn  which  the  18th  article  ia  founded. 
In  that  6th  aiticle  there  is  a  somewhat 
nearer  approach  to  a  recognition,  but  still 
very  far  &om  being  an  actual  adoption, — 
a  somewhat  nearer  approach,  say,  to  a 
recognition  of  the  alleged  erroneous  doc- 
trine by  Mr.  Bennett,  in  consequence  of 
the  peculiar  wording  of  his  reference  to  a 
work  published,  not  by  himself^  but  by  Dr. 
Posey,  some  considerable  time  since. 

The  passage  is  as  followB : — "  Then  fol- 
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lowed,  iu  1855,  your  TolnminouB  work." 
Then  the  firamer  of  the  article  Bars,  "mean- 
ing thereby  the  work  of  the  Bev.  E.  B. 
Pi^j,  entitled, '  The  Doctrine  of  the  Real 
Presence  as  contained  in  the  Fathers  firom 
the  death  of  S.  John  the  Evangelist  to  the 
Foorth  General  Council  vindicated,  in 
Notes  on  a  Sermon,  "The  Presence  of 
Christ  in  the  Holy  Encharist,"  preached 
A.D.  1853  before  the  Unirersity  of  Ox- 
ford.' "  And  Mr.  Bennett  goes  on,  "  being 
principally  a  catena  of  the  Fathers,  to 
prove  the  catholicity  of  the  doctrine  which 
yon  advocated.  And  then  followed  again, 
in  1857,  in  order  to  bring  the  doctrine 
folly  home,  and  apply  it  to  the  English 
Chnrch,  another  volnme,  concerning  which 
there  oonld  be  no  mistake,  for  it  bore  this 
remarkable  title,  '  The  Real  Presence  of 
the  Body  and  Blood  of  Our  Lord  Jesns 
Christ  the  Doctrine  of  the  English  Chnrch, 
with  a  Vindication  of  the  Reception  by 
the  Wicked,  and  of  the  Adoration  of  Onr 
Lord  Jesus  Christ  truly  present.'  And 
then  followed  upon  this  the  work  of  our 
most  dearly  lamented  friend  John  Keble, 
entitled,  '  Encharistical  Adoration,'  in 
which  is  clearly  set  forth  that  very  wor- 
ship which  we  are  now  endeavouring  to 
foUow,  that  very  adoration  which  we  now 
teach  onr  people  to  use  as  due  and  right 
to  give  to  the  '  Presence  of  our  Blessed 
Lord  upon  our  altars.'  " 

The  first  remark  to  be  made  upon  that 
quotation  is  this,  that  it  is  quite  clear  that 
Mr.  Bennett  is  not  adverting  to  the  doc- 
trine of  the  reception  by  the  wicked,  be- 
cause if  that  had  been  so,  and  if  he  was 
referring  to  Dr.  Pusey's  pamphlet  as  indi- 
cating the  truth  of  that  pectiliar  error  (if 
such  it  be),  then  the  promoter  would  have 
found  the  passage  in  Mr.  Bennett's  own 
work.  He  would  have  set  forth  the  pas- 
sage in  which  Mr.  Bennett,  speaking  of 
that  doctrine,  cites  Dr.  Pnsey  with  appro- 
bation as  supporting  him  m  that  view. 
What  is  quite  clear  from  the  ending  of 
the  passage  is  this,  that  he  is  here  support- 
ing the  doctrine  of  the  Adoration  and  the 
doctrine  of  the  Real  Presence.  Those  are 
subjects  on  which  have  been  framed  other 
articles,  as  to  which  he  is  called  upon  by 
the  learned  judge  in  the  Court  below  to 
answer.  The  articles  exist  upon  both 
those  heads,  and  those  articles  he  will  have 


to  answer.  Dealing  wiUi  that,  he  says  m 
effect  that  the  catholicity  of  the  doctrine 
advocated  by  Dr.  Pnsey  has  been  folly 
brought  home  to  the  English  ChnrcL 
Then  he  gives  the  title  of  the  work,  which 
involves  three  subjects,  the  Real  Presence, 
the  Reception  by  t^e  Wicked,  and  the 
Adoration  of  our  Lord  as  being  present 
These  are  all  totally  distinct  heads  of  doc- 
trine. Then  he  says,  to  shew  to  which  he 
is  referring,  "And  then  followed  upon 
this  the  work  of  onr  most  dearly  lamented 
friend  John  Keble,  entitled,  '  Encharistical 
Adoration,'  in  which  is  clearly  set  forth 
that  very  worship  which  we  are  now  en- 
deavouring to  follow,  that  very  adoration 
which  we  now  teach  oar  people  to  use," 
and  so  on. 

It  is  clear,  therefore,  what  are  the  par- 
ticular points,  as  clear  as  the  previons  case 
to  which  he  is  calling  attention,  namely, 
the  Real  Presence  and  the  Adoration ;  and 
it  is  too  much  to  say  that,  because  a  title 
embodies  three  subjects,  and  the  respon- 
dent speaks  approvingly  of  the  work,  and 
speaks  of  it  as  establishing  the  doctrine 
as  to  two  of  those  subjects,  therefore  he  is 
to  be  held  as  having  expressed  approba- 
tion as  to  the  third  doctnne  contained  in 
the  title-page.  Although  he  intimates 
that  he  is  glad  to  receive  the  book,  be- 
cause there  can  be  no  mistake  on  the 
particular  points  which  he  wishes  to 
hold  forth  to  the  pnbUc  as  being  \he  right 
and  proper  doctrine,  there  is  no  gronnd 
for  coming  to  the  conclusion  that,  because 
he  thus  appro-^es,  as  he  does  clearly  ap- 
prove, of  the  work  as  supporting  these 
two  doctrines,  therefore  ex  necessUaie  he 
must  be  held  to  approv*  of  the  third  doc- 
trine, and  that,  consequently,  snch  work 
of  Dr.  Pusey  is  to  be  held  forth  as  a  gronnd 
for  Bupportmg  the  18th  article.  In  other 
words,  it  would  be  to  make  him  answer- 
able for  Dr.  Pusey's  doctrine  without  his 
having  distinctly  and  avowedly  in  words 
adopted  it. 

In  the  7th  article,  which  is  referred  to 
in  the  25th,  and,  indeed,  both  in  the  6th 
and  7th  articles,  there  is  another  passage 
on  which  it  is  alleged  that  the  learned 
Judge  in  the  Court  below  ought  to  have 
admitted  the  25th  article.  I  am  reading 
from  the  6th  article,  where  the  words 
are, — "That    the   said   propositions    so 
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hereinbefore  in  this  article  referred  to  as 
having  been  maintained  b^  the  eaid  Arch- 
deacon Denison  are  certain  propositions 
maintained  bj  him  in  certain  works  or 
writings,  for  which  he  was  cited  to  appear 
before  the  then  Archbishop  of  Canter- 
bniT,  under  8  &  4  Vict.  c.  86,  at  a  Conrt 
held  by  his  Grace  in  the  city  of  Bath,  in 
the  year   1856,   and  are   as    follows:  — 
'  1.  That  the  body  and  blood  of  Christ  are 
really  prraent  in  the  consecrated  bread 
and  wine.     2.  That  the  bodjr  and  blood 
of  Christ  are  really  present  in  the  conse- 
crated bread  and  wine  after  a  manner  not 
material,  or,  as  it  is  said  "  corporal,"  bat 
immaterial   and  spiritnal.      3.  That  the 
body   and   blood   of  Christ   being  really 
present  after  an  immaterial  and  spiritual 
manner   in   the    consecrated   bread    and 
wine  are  therein  and  thereby  given  to  aU, 
and  are  received  by  all  who  come  to  the 
Lord's  Table.'  " 

Now,  Mr.  Bennett  has  not  given  his  ex- 
plicit approbation  to  those  three  proposi- 
tions which  are  cited  by  the  pleader,  and 
only  cited  by  the  pleader,  as  being  the 
propositions  which  were  in  question  in 
Archdeacon  Denison's  case;  but  all  he 
has  said  is  this: — "We  have  the  cele- 
brated legal  case  of  Archdeacon  Denison. 
Archdeacon  Denison  maintained,  in 
various  propositions,  the  real  objective 
presence  of  our  Blessed  Lord  in  the  Ea- 
charist.  His  doctrine  was  impugned,  and 
he  was  cited  before  the  Church  Courts. 
The  Archbishop  of  Canterbury,  in  propria 
persona,  came  to  Bath  to  try  the  question, 
It  broke  down."  There,  again,  he  is 
oily  saying  exactly  what  he  said  before. 
He  says  that  the  archdeacon  maintained 
the  doctrine  of  the  Beal  Presence,  and  the 
pleader  puis  it  thus: — "Besides  that, 
there  were  several  other  doctrines,  and 
because  there  were  I  have  a  right  to  hold 
Mr.  Bennett  answerable  as  having  set  forth 
now  within  these  two  years  passages  in 
which  he  impugns  the  29th  Article  of  the 
Church  of  England." 

The  25th  article,  which  refers  to  the 
7th,  is  in  the  same  words  as  the  18th,  and 
subject  to  exactly  the  same  remarks.  It 
refers  to  the  7th  article  ;  and  on  page  20 
of  the  appendix  the  passage  is  found 
again  abont  Mr.  Keble  and  the  Eucheuifltic 
Adoration.     At  the  bottom  of  page  20 


the  words  are: — "Archdeacon  Denison 
maintained  in  various  propositions  the  real 
objective  presence  of  our  Blessed  Lord  in 
the    Eucharist.     His    doctrine  was    im- 
pugned,  and    he  was   cited    before  the 
Church  Courts."     All  that  has  been  read 
before,   and  also  the  passage  about  the 
Archbishop  of  Canterbury  m  propria  per- 
sona   going  down  to  iary  the  question. 
Then  it  goes   on: — "Nothing  could  be 
shewn  to  prove  that  it  was  a  &l8e  doc- 
trine, or  to  dislodge  the  archdeacon  from 
the    position  which  he  then   maintained 
and  still  does  maintain,  and,  maintaining, 
is  stiU  Archdeacon  of  Taunton.     Is  it  fair, 
then,  to  ignore  this  matter  of  history, 
these  &cts  known  universally  ;  and,  when 
they  thus  stand  out  unassailable,  to  treat 
them   as  though  they  never   had  been  ? 
Is  it  fair,  when  the  doctrines  have  thus 
been  proved  over  and  over  again   to  be 
true,  still  to  recur  to  them,  and  pronounce 
them  false,  and  to  say  that  ceremonies, 
because  they  symbolize  them,  and  draw 
with  them  a  reverential  worship  attached 
to  them,  make  us  idolatrous  ?  " 

Then  the  pleader  sets  out  the  proposi- 
tions, and  he  wishes  to  fasten  lus  logic 
upon  Mr.  Bennett  as  being  Mr.  Bennett's 
logic,  and  to  treat  the  propositions  of 
Archdeacon  Denison  as  being  propositions 
adhered  to  by  Mr.  Bennett,  upon  which 
he  is  entitled  to  rely  as  impugning,  on  the 
part  of  Mr.  Bennett,  the  29th  Article. 

Now,  I  confess,  having  gone  through 
those  passages,  it  seems  to  me  (and  their 
Lordships  appear  to  concur)  that  the  ar- 
tides  which  are  to  specify  the  doctrines 
impugned  must  specify  the  opinions 
which  the  clerk  has  advisedly  maintained, 
and  they  must  set  forth  the  passages  in 
which  those  opinions  are  maintained.  It 
is  not  a  compliance  with  those  requisites 
to  set  forth  other  passages  in  works 
which  he  has  approved  of  generally,  be- 
cause those  works  contain  pass^ea  which 
that  clerk  has  not  by  his  own  publication 
supported,  maintained,  or  accepted  in  their 
toteJity  and  generality.  No  man  cer- 
tainly would  be  safe  if  it  were  to  be  held 
that,  because  approbation  is  exprefited  by 
him  of  a  particular  writer  upon  topics 
such  as  these,  where  the  shades  of  opinion 
of  aU  men  are  so  minute,  and  so  very  de- 
licate and  refined,  according  to  the  turn 
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of  each  person's  mind — he  were  to  be 
ma4e  answerable  for  opinions  as  being  his 
which  are  not  his,  but  are  contained  in 
some  work  of  the  general  character  of 
which  he  has  expressed  his  approbation. 
■  It  appears,  therefore,  to  their  lordships 
that  the  learned  Judge  was  justified  on 
that  groond  in  directing  the  articles  to  be 
reformed  in  the  particulars  which  he  has 
mentioned,  because  the  articles  do  not 
set  forth  the  passages  from  Mr.  Bennett's 
work  in  which  Mr.  Bennett  maintains  any 
doctrine  impugning  the  29th  Article. 

As  to  what  may  subsequently  take  place 
in  the  Court  below  it  is  not  for  their  Lord- 
ships to  pronounce  an  opinion  They 
have  merely  to  deal  with  the  appeal  as  it 
comes  before  them.  They  have  simply  to 
say  whether  the  Judge  was  right  or  not  ■ 
in  directing  the  articles  to  be  reformed  to 
the  extent  to  which  he  has  directed  them 
to  be  reformed. 

Therefore,  being  of  the  same  opinion  as 
the  learned  Judge,  their  lordships  will 
humbly  recommend  to  Her  Majesty  that 
the  appeal  be  dismissed ;  and,  as  Mr. 
Bennett  has  not  appeared,  there  will  be 
nothing  said  about  costs. 


Proctors — Moore  &  Currey. 


[IN  THE  COURT  OF  ARCHES.] 

1870.  -j 

*June  16, 17, 18.  >   sheppakd  v.  bennett. 
July  23.        J 

Doctrine  of  the  Holy  Eucharist  — Real 
Presence — Eucharistic  Sacrifice — Adora- 
tion. 

The  doctrine  of  a  visible  presence  of  mtr 
Lord  in  the  Holy  Eucharist  is  at  variance 
with  all  the  formularies  of  the  Church  of 
England  upon  the  subject,  at  variance  with 
the  language  of  the  service  of  the  Holij 
Communion,  of  the  28th  Article  of  Religion, 
andof  the  Catechism,;  buttodescrAe  the  mode 
of  presence  as  "  objective,  real,  actual,  aiul 
^ritual "  is  not  contrary  to  the  lav: 

It  is  lawful  for  a  clergyman  to  speak  in 
some  sense  of  the  "Eucharistic  Sacri/ice," 


awl  therefore  in  tome  sense  also  of  the 
"  ixicrifice  offered  by  the  priest,"  atid  the 
"sacrificial  character"  of  the  holy  table. 
Wliere  accordingly,  rehen  treating  of  the 
dfH'trine  of  sacrifice,  the  defendant,  a  derk 
in  holy  orders,  used-  language  which  was 
consistenf  with  the  doctrine  of  a  sacrameiU 
of  eommenutration,  and  did  not  necessarily 
imply  a  sacrifice  of  propitiiiion,ii  was  hdd 
that  he  had  not  exceeded  the  liberty  of  ex- 
pression which  the  hitr  allmes  upon  the  ««*• 
jeef. 

Though  the  adoration  of  the  consecrated 
elements  may  not,  the  adoration  of  the 
spiriUial presence  of  Christ  in  the  Eucharist 
may  lawfully  be  nmintaijied,  and  accord- 
ingly, a  does  not  contravene  the  law  of 
the  Church  to  thus  apeak  of  the  Eucharist: 
"  Who  myself  adore  and  teach  the  people 
to  adore  Christ  present  in  the  sacrament, 
under  the  form  of  bread  and  tmne,  heUeving 
that  under  their  veil  is  the  sacred  body  and 
blood  of  my  Lord  and  Saviour  Jestis 
Christ." 

This   was   a    criminal    suit    promoted 
against  the  BeV.  William    James  Early 
Bennett,  clerk,  Vicar  of  Prome  Selwood, 
in  the  county  of  Somerset,  and  diocese  of 
Bath  and  Wells,  for  maintaining  and  pro- 
mnlgating  heretical  doctrines.  The  heresy 
charged  against  the  defendant  was  con- 
tained in  certain  works  printed  and  pub- 
lished by  him,  entitled  "  Some  Results  of 
the  Tractarian  Movement  of  1833  "  (an 
essay  in  a  book  entitled  "  The  Church  and 
the  World  "),  and  "A  Plea  for  Toleration 
in  the  Church  of  England,  in  a  Letter  to 
the  Rev.  E.  B.  Pusey,  D.D.,  Regius  Pro- 
fessor of  Hebrew,  and  Canon  of  Ch.  Cb., 
Oxford,"  2nd  and  3rd  editions.     It  was 
charged  that  in  those  works  the  defendant 
maintained  and    affirmed    the    following 
doctrine  : — First,  The  actnal  presence  of 
our  Lord  in  the  sacrament  of  the  Lord's 
supper.     Second,  The  visible  presence  of 
our  Lord  upon  the  altar  or  table  of  the 
holy  communion."   Third,  That  there  is  a 
sacrifice  at  the  time  of  the  celebration  of 
the  Eucharist.     Fourth,  That  adorati<« 
or  worship  is  due  to  the  consecrated  de- 
ments of  the  Lord's  Supper. 

In  proof  of  these  charges,  the  sub- 
joined extracts,  among  others  from  the 
works  in  question,  were  relied  upon  : — 
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"Some  Results  of  the  TraUarian  Movement 
of  IS33." 
(A)  "  The  i«al  question  as  to  the  success  of 
any  work  must  be  determined  by  its  ultimate, 
not  by  its  immediate  results  ;  by  its  gene- 
rally pervading  character,  not  by  local  or 
temporary  failures.  We  must  compare  the 
position  of  the  Church  as  she  was  before  the 
year  1833,  not  with  those  unhappy  periods 
when  a  momentary  pressure  was  laid  upon 
her,  such  as  that  of  the  Durham  Letter, 
the  Jerusalem  Bishopric,  or  the  Gorham 
Judgment,  at  all  which  periods  the  weak  and 
the  unstable  fell  to  the  ground  bewildered  ; 
but  we  must  compare  1833  with  1867.  We 
moat  look  at  the  doctrines  as  then  maintained 
with  those  now  maintained,  and  that  gene- 
rritiy;  we  must  look  at  the  character  and 
hres  of  the  clergy,  at  the  hold  which  the 
Church  has  upon  the  poor  ;  we  mtist  look, 
not  at  her  episcopal  representation  in  the 
House  of  Lords,  but  at  her  sacerdotal  repre- 
sentation at  her  altars,  and  her  doctrinal  re- 
m-esentation  in  her  pulpits  and  her  schools. 
When  we  have  done  this,  but  not  till  then, 
shall  we  be  able  to  say  what  have  been  the 
results  of  the  TracUfor  the  TXmes." 

(B.)  "  Hie  doctrine  of  the  Holy  EuchariH. 
Two  questions  are  here  involved ;  the  doc- 
trine of  sacrifice  and  of  the  real  presence. 
Dr.  Newman  tells  us,  in  his  Apologia,  '  when 
a  correspondent,  in  good  faith,  wrote  to  a 
newspaper  to  say  that  the  taerifice  of  the  Holy 
Eucharist  spoken  of  in  the  tract,  was  a  false 
print  for  sacrameiU,  I  thought  the  mistake 
too  pleasant  to  be  corrected  before  I  was 
asked  about  it.'  This  may  be  a  fair  repre- 
sentation of  the  doctrine  held  by  the  general 
average  of  the  bishops  and  clergy  at  that 
time  ;  and  of  course,  therefore,  in  the  vorld 
any  idea  of  a  sacrifice  in  the  blessed  Eu- 
charist would  have  been  a  chimera.  An  act 
of  nfemorial — an  agape  or  love  feast,  a  so- 
lemn record  of  Jesus'  passion  and  death — 
that  would  have  been  the  sum  total  of  the 
general  idea  of  the  Holy  Eucharist  in  those 
days." 

(C.)  "When  Dr.  Pusey,  in  1843,  put  forth 
his  remarkable  sermon,  entitled.  Holy  Com- 
munion, a  Comfort  for  the  Penitent,  the  world 
was  startled.  Yes  : — and  much  more  than 
the  world:  the  learned  university  itself  was 
startled.  The  sermon  ^tated,  "The  same 
reality  of  the  divine  gift  makes  it  angel's 
food  to  the  saint,  and  a  ransom  to  the  sin- 
ner. And  both  because  it  is  the  body  and 
blood  of  Christ.  Were  it  only  a  thankful 
commemoration  of  His  redeeming  love,  or 
nnty  a  shewing  forth  of  His  death,  or  cwi/y  a 
rtrengthening  and  refreshing  of  the  soul,  it 
were    indeed  a  reasonable    sen'ico,  but   it 


could  have  no  direct  healing  to  the  sinner. 
To  him  its  special  joy  is,  that  it  is  his  Ke- 
deemer's  very  broken  body  ;  it  is  His  blood 
which  was  shed  for  the  remission  of  his  sins. 
In  the  words  of  the  ancient  Church,  '  he 
drinks  his  ransom,'  he  eateth  'the  very  body 
and  blood  of  the  Lord,  the  only  sacrifice 
for  sin.'  God  poureth  out  for  him  '  the  most 
precious  blood  of  His  only  begotten;  they 
are  fed  from  the  Cross  of  the  Lord,'  because 
they  eat  His  body  and  blood.'  For  this  doc- 
trine, this  holy  comforting  doctrine,  this  true 
Catholic  doctrine  —  who  would  believe  it 
now  ?  —  our  dear  friend  was  absolutely  con- 
demned by  the  University  of  Oxford  and 
suspended  for  two  years.  But,  patience  ! 
The  learned  University  of  Oxford  had  to 
learn  as  well  as  the  rest  of  the  world — it 
condemned  because  it  was  ignorant — time 
advanced — the  same  Doctor  preached  again 
when  his  suspension  was  over,  and  reiterated 
the  condemned  doctrine.  Ten* years  had 
passed,  and  the  same  sermon  was  continued 
as  though  nothing  had  intervened,  and  then 
the  doctrine  was  received.  How  dignified, 
haw  grand,  how  noble  was  that  patient 
waiting  for  the  teaching  of  time  !  'The  se- 
cond sermon  is  entitled.  The  Presence  of  Christ 
in  the  Holy  EMcharist.  The  sermon  states, 
'  The  presence  of  which  our  Lord  speaks  has 
been  termed  sacramental,  supernatural,  mys- 
tical, ineffable,  opposed  not  to  what  is  real, 
but  to  what  is  natural.  It  is  a  presence 
without  us,  not  within  us  only  :  a  presence 
by  virtue  of  our  Lord's  words,  although  to 
us  it  becomes  a  saving  presence,  received  to 

our  salvation  through  our  faith The  word 

body  is  no  figure.  For  our  Lord  says,  '  This 
is  My  body  ; '  and  not  so  only,  but '  This  is 
My  body  which  is  given  for  you.'  Since 
then  it  was  His  true  body  which  was  given 
for  us  on  the  Cross,  it  is  His  true  body  which 
is  given  to  us  in  the  Sacrament.  The  man- 
ner of  the  presence  of  the  body  is  different. 
The  body  which  is  present  is  the  same  ;  for 
He  has  said,  '  This  is  My  body  which  is 
given  for  you.' " 

(D.)  "The  priests  or  priest  and  deacon, 
formerly  standing  with  faces  opposite  each 
other,  and  leaning  over  the  altar  in  appa- 
rently amicable  conference,  now  appear  in 
their  sacerdotal  position,  as  though  they 
were  in  reality  occupied  in  the  great  sacri- 
fice which  it  is  their  office  to  offer.  Formerly, 
an  ordinary  surplice,  and  frequently  not  over 
clean  or  seemly,  covered  the  person  of  the 
ministering  priest,  no  difference  being  mani- 
fested between  that  and  all  other  offering  of 
prayer ;  now  the  ancient  vestments  present 
to  crowds  of  worshippers  the  fact,  that  here 
before  God's  altar  is  something  far  highi-r, 
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far  more  awful,  more  mysteriotis,  than  aught 
that  man  can  speak  of,  namely,  the  presence 
of  the  Son  of  God  in  human  flesh  subsisting. 
And  towards  this  are  tending  all  the  ancient 
rites  of  the  Church  which  are  now  in  course 
of  restoration.  The  solemn  music  and  the 
smoke  of  the  incense  go  up  before  God, 
assuring  the  world  that  here  is  no  appear- 
ance only  of  love,  but  a  reality  and  a  depth 
which  himian  hearts  cannot  fathom,  nor 
even  the  angels  themselves.  The  incense  is 
the  mediation  of  Jesus  ascending  from  the 
altar  to  plead  for  the  sins  of  man. " 

A  PUa  for  Toleration  in  the  Omrch  of 
England,  second  edition  : — 

(E.)  "The  greater  part  of  the  priesthood 
does  now  maintain  and  set  forth  without 
flinching  those  doctrines  which  were  then  " 
(that  is,  in  the  year  1830)  "to  say  the  least, 
held  in  abeyance.  To  speak  only  of  myself, 
I  have  worked  steadily  onwards  as  far  as  my 
humble  powers  have  enabled  me,  cheered 
and  instructed  by  The  Tracts  for  the  Timet, 
and  your  own  "  (that  is  to  say,  the  said  Rev. 
E.  B.  Pusey's)  "more  special  teaching  in 
Oxford  to  '  contend  eamedly  for  the  faith  once 
delivered  imto  the  aainta' — that  faith  seem- 
ing to  me  to  derive  its  whole  efficacy  from 
a  right  appreciation,  primarily  of  the  doc- 
trine of  the  incarnation,  and,  depending  on 
that,  the  real,  and  actual,  and  visible  pre- 
sence of  our  Lord  upon  the  altars  of  our 
churches.  Without  that  doctrine  as  con- 
taining and  inferring  the  sacerdotal  office  of 
the  priest  and  the  sacrificial  character  of  the 
altar,  there  would  seem  to  me  no  Church  at 
all.  It  could  not  but  be  that  tomehow  the 
words  of  our  blessed  Lord  must  be  true 
— '  Except  ye  eat  the  flesh  of  the  Son  of  Mam 
and  drink  His  blood,  ye  have  no  life  in  you.' " 

(F.)  "In  proportion  as  the  doctrines  of  the 
real  presence  and  Eucharistic  sacrifice  have 
found  their  way  into  the  faith  of  congrega- 
tions, so  have  ceremonial  observances  in- 
creased, and  have  become  more  and  more 
acceptable.  That  which  I  taught  first  in 
1842  I  have  naturally  followed  up  when  the 
opportunity  came ;  and  it  is  now  my  hap- 
piness to  say,  that  I  have  been  enabled,  with 
God's  blessing,  to  realise  many  things  in  the 
dignified  observance  of  the  blessed  sacra- 
ment which  I  then  only  dreamed  of  as  pos- 
sible. I  have  been  enabled  to  revive  the 
ancient  Catholic  vestments,  and  to  use,  to- 
gether with  them,  many  beautiful  ceremo- 
nies, which,  though  of  late  years  fallen  into 
desuetude,  always  formed  a  part  of  the 
service  of  the  Eucharist  in  olden  times." 

(G.)  "Oiir  Eucharistic  office,  instead  of 
being,  as  in  too  many  instances  it  used  to 
be,  mutilated,  and  curtailed  of  its  fair  pro- 


portions, and  very  often  a  mere  dead  piece 
of  formalism,  has  become  a  living,  real, 
spiritual  ofiering  of  Jesus  Christ  upon  the 
altar." 

(H.)  "  Well,  I  do  not  know  what  others  of 
my  brethren  in  the  priesthood  may  think— 
I  do  not  wish  to  compromise  them  by  any- 
thing that  I  say  or  do — but  seeing  t^at  I  am 
one  of  those  who  bum  lighted  candles  at  the 
altar  in  the  daytime ;  who  use  incense  at  the 
holy  sacrifice ;  who  use  the  eucharistic  vest- 
ments; who  elevate  the  blessed  sacrament; 
who  myself  adore,  and  teach  the  people  to 
adore,  the  cpnsecrated  elements,  believing 
Christ  to  be  in  them ;  believing  that  under 
their  veil  is  the  sacred  body  and  blood 
of  my  Lord  and  Saviour  Jesus  Christ; — 
seeing  all  this  it  may  be  conceived  that  I 
cannot  rest  very  much  at  ease  under  the  im- 
putations above  recited." 

(I.)  "Is  it  really  the  case  that  the  Church 
of  Borne  is  the  only  communion  in  which 
men  may  hold  the  doctrines  of  the  real  pre- 
sence and  the  eucharistic  sacrifice,  and  be  in 
proportion  reverential  in  their  devotions  and 
adore  Grod  in  that  blessed  ofiisring?  Is  the 
Church  of  England  to  stand  aloof  and  be 
singular  in  the  aspect  of  a  dead  intellectual 
monotony,  excluding  all  that  has  faith,  pas- 
sion, love,  or  feeling  in  her  devotions?" 
Si.)  "  It  is  not  for  a  chasuble  or  a  cope, 
„  ted  tapers  or  the  smoke  of  incense,  the 
mitre  or  the  pastoral  stafi',  that  we  are  con- 
tending ;  but,  as  all  those  who  think  deeply 
on  either  side  of  the  question  know  full  well, 
for  the  doctrine*  wlUeh  lie  hidden  under  them. 
No  one  of  the  commonest  capacity  would 
either  undergo  the  trouble  or  encounter  the 
expense  which  is  unavoidably  connected  with 
the  proper  observance  of  religions  cere- 
monies, if  it  were  only  for  the  external  show 
which  was  to  be  gained  in  them." 

(L.)  "The  Church  of  England,  as  all 
Catholic  churches,  is  agreed  upon  this,  and, 
therefore,  the  Bishop  of  London,  though  he 
may  not  be  so  just,  is  still  in  his  generation 
the  wiser  (if  he  desire  at  once  to  go  to  the 
root  of  the  matter)  not  to  heed  the  ritual  but 
plunge  at  once  into  the  doctrine.  Let  us 
ascertain,  then,  what  the  doctrine  ia  which 
is  brought  into  question.  It  is  threefold — 
I.  The  real  objective  presence  of  Our  Blessed 
Lord ;  II.  The  sacrifice  offered  by  the  prieat; 
and  III.  The  adoration  due  to  we  presence 
of  Our  Blessed  Lord  in  the  Holy  Eucharist." 

A   Plea  for   Toleration  in  the  Church  of 

England,  third  edition : — 

(M.)  "  I  therefore  send   forth  this  third 

edition  with  as  little  comment  as  possible, 

and  in  precisely  the  same  language  as  that 

which  was  used    in  the  first   and   second 
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editions,  aave  and  except  the  two  paasages 
refened  to,  omitting  also  the  postscript, 
which,  by  the  events  in  the  Church  which 
have  ooeorred  in  the  .interval,  has  now  no 
bearing  on  the  subject.  The  reader  will  ob- 
serve that  in  the  two  first  editions,  at  pi^  3, 
the  words  were : — 'Thereat  actucU  andvmNe 
pretence  of  our  Lord  upon  the  altars  of  our 
ekurehei.'  In  the  present  edition  he  wiU  find 
atpage  2  the  following  words  substituted : — 
'  The  real  and  actual  pretence  of  our  Lord  under 
the  form  of  bread  and  wine  upon  the  altars  of 
owr  churches.'  He  will  also  observe  that  at 
page  14,  in  the  form«r  editions,  the  words 
were: — '  Who  mysdf  adore  and  teach  the 
people  to  adore  the  consecrated  elements,  &e- 
Ueving  Christ  to  be  in  them — beliemng  thai 
w»der  their  veil  is  the  sacred  body  and  blood  of 
my  Lord  and  Saviour  Jetus  Chnd.'  He  will 
now  find  the  following  words  substituted : — 
'  ftlu)  myself  adore  and  teach  the  people  to 
adore  Qunst  present  in  the  Sacrament,  under 
the  form  of  bread  and  wine,  beliemng  Otat  un- 
der their  veil  is  the  sacred  body  aiid  blood  of 
tny  Lord  and  Saviour  Jesus  Christ.'  My 
meaning  and  that  which  passed  through  my 
mind  in  writing  the  original  passages  was 
precisely  the  same  as  that  which  is  now  con- 
veyed in  the  words  substituted,  but  as  the 
onginal  words  were  liable  to  a  difierent  con- 
•tmction  from  that  in  which  I  used  them,  I 
therefore  most  willingly  in  this  edition  adopt 
another  formula  to  express  my  meaning. 
The  formula  now  adopted,  and  which,  with- 
out any  doubt,  will  convey  the  doctrine  of 
the  real  presence,  as  the  Church  would  teach 
it,  has  oeen  suggested  to  me  by  him  whose 
name  stands  at  the  head  of  this  pamphlet " 
(the  Rev.  E.  B.  Pnsey,  D.D.);  "one  to 
whom  the  whole  Church  would  implicitiy 
bow  and  all  revere.  I  have  no  hesitation  in 
adopting  his  words  as  my  own  fully  and  com- 
pletely, and  on  this  basis  am  ready  with  him 
patientiy  to  contend  for  the  faith  once  de- 
Uvered  to  the  saints,  and,  if  need  be,  gladly 
to  suffer. " 

(N.)  "  The  three  great  doctrines  on  which 
the  C^itholic  Church  has  to  take  her  stand 
are  these : — I.  The  real  objective  presence  of 
our  Blessed  Lord  in  the  Eucharist ;  II.  The 
Muaifioe  offered  by  the  priest;  and  m.  The 
adoration  due  to  the  presence  of  our  Blessed 
Lord  therein." 

[The  defendant  did  not  appear,  and  the 
proceedings  were  carried  on  in  paenatn. 
The  case  was  heard  on  the  16th,  I7th, 
and  18th  of  June.] 

A.  J.  Stephens  (with  him  Dr.  Trittram, 
Archibald,  and  B.  Shaw),  for  the  pro- 
moter, contended  that  on  the  subject  of 


the  Lord's  Supper,  the  doctrine  which 
was  held  and  taught  by  the  Chnrch  of 
England  was  this:  —  That  the  natural 
body  of  Christ,  that  is  the  true  actual 
human  body,  now,  in  a  glorified  and 
spiritual  condition,  is  in  Heaven,  and  not 
here.  That,  consequently,  there  is  no 
presence  of  the  true  body  of  Christ  in  the 
elements  at  any  time.  That  the  body  and 
blood  are  not  present  upon  consecration 
in  the  elemente  on  the  altar,  or  in  the 
hand  of  the  minister.  That  the  body  of 
CJhrist  is  not  received  by  the  hand  or 
mouth  of  the  communicant,  nor  by  any 
corporal  mode  of  reception,  but  only  in 
a  heavenly  and  spiritual  manner,  by  tiie 
means  of  fiuth  alone — that  is  to  say,  the 
body  of  Christ  is  given  by  God  only,  and 
not  by  the  priest — is  eaten  by  the  soul 
only,  and  not  by  the  mouth.  That,  since 
the  body  and  blood  of  Christ  are  not  pre- 
sent in  the  elements  on  the  altar,  nor  in 
the  hands  of  the  priest,  there  can  be  no 
offering  or  sacrifice  of  the  body  and  blood 
of  Chnst  made  by  the  priest  to  God. 
That  such  supposed  sacrifice  of  Christ  by 
the  priest  is  derogatorv  to  the  one  single 
and  all-sufficient  sacrifice  of  the  death  of 
Christ,  made,  once  for  all,  upon  the  Cross. 
That, — since  the  true  substance  of  bread 
and  wine  remains  in  the  consecrated  ele- 
ments, and  may  not  be  adored  without 
idolatry;  and  since  the  true  body  and 
blood  are  in  Heaven,  and  not  in  tho 
elements,  and  therefore  may  not  therein 
be  adored, — no  adoration  is  due,  or  ought 
to  be  done  to  or  towards  the  sacramental 
elements.  And  that  the  doctrines  main- 
tained and  promulgated  by  the  defendant 
were  consequently  in  direct  opposition  to 
the  authoritative  teaching  of  the  Church, 
and  contravened  its  formularies. 

Cur.  adv.  vult. 

The  following  judgment  was  delivered 
on  the  23rd  of  July  by 

Sis  R.  J.  Phillimosb. — ^This  is  a  criminal 
suit  in  which  the  office  of  the  judge  is  pro- 
moted in  this  Court  by  virtue  of  letters  of 
request  from  the  late  Bishop  of  Bath  and 
Wells.  The  promoter  of  the  office  is  Mr. 
Sheppard,  a  parishioner  of  Frome  Selwood  ; 
the  defendant  is  the  Rev.  William  James 
Early  Bennett,  vicar  of  that  parish.  The 
defendant  has  not  appeared,  and  the  pro- 
ceedings are  therefore  carried  on  in  panam. 
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The  admiBsion  of  the  articles  was  moved 
before  me  on  the  26th  of  October,  18G9  ;  and 
on  the  30th  of  that  month  I .  directed  tlie 
articles  "to  be  reformed,  by  omitting  all 
such  parts  thereof  as  charge  the  respondent 
with  contraveningthe 29th  Article  of  Religion, 
entitled  '  Of  the  Wicked  which  eat  not  the 
Body  of  Christ  in  the  use  of  the  Lord's 
Supper.' " 

From  this  an  appeal  was  prosecuted,  by 
permission  of  the  Court,  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  who  on  the  26th 
of  March,  1870,  affirmed  the  judgment  of 
this  Court ;  and  on  the  8th  of  April  the  cause 
was  by  order  in  Coimcil  duly  remitted  to  me. 
No  further  steps,  however,  were  taken  in  the 
prosecution  of  the  suit  imtil  the  3rd  of  June  ; 
nor  was  the  remission  filed  until  shortly  be- 
fore that  time,  after  I  had  thought  it  my 
duty  to  call  attention  in  open  Court  to  the 
delay,  it  being  the  established  practice  of  the 
Court  to  dianuBs  a  suit  when  not  conducted 
with  all  reasonable  expedition. 

I  have  been  informed  that  the  delay  was 
occasioned  by  an  unsuccessful  application  to 
the  present  Bishop  of  Bath  and  Wells  for 
further  letters  of  request,  in  order  to  warrant 
a  fresh  charge  against  the  defendant.  I  am 
of  opinion,  however,  that  the  instrument  of 
remission  ought  to  have  been  filed  imme- 
diately on  execution ;  and  for  the  future  I 
shall  expect  that  this  course  be  taken. 

Nature  of  (he  Charge.        • 

The  defendant  is  charged  with  the  main- 
tenance and  promulgation  of  certain  heresies 
alleged  to  be  contained  in  an  essay  entitled 
"  Some  Results  of  the  Tractarian  Movement 
of  1833,"  contained  in  a  book  entitled  The 
Church  and  the  World ;  and  also  in  the  second 
and  third  editions  of  a  pamphlet  entitled  "  A 
Plea  for  Toleration  in  the  Church  of  England, 
in  a  letter  to  the  Rev.  E.  B.  Pusey,  D.D., 
Regius  Professor  of  Hebrew,  and  Canon  of 
Ch.  Ch.,  Oxford."  The  formal  evidence  re- 
specting the  liosition  of  Mr.  Bennett  as  a 
beneficed  clerk  in  holy  orders,  and  that  which 
was  requisite  to  establish  the  authorship  and 
publication  of  the  works  in  question  has  been 
duly  given  in  this  Court. 

'Hie  criminal  articles  charge  the  defendant 
with  having  promulgated  certain  doctrines 
respecting  the  Holy  Commimion  which  may 
be  classed  under  the  following  categories  : — 
1.  Opinions  with  respect  to  the  presence  of 
our  Lord  in  the  Blessed  Sacrament ;  2.  Opi- 
nions with  respect  to  a  sacrifice  said  to  bo 
ofiered  in  the  administration  of  that  Sacra- 
ment ;  3.  Opinions  with  respect  to  the  adora- 
tion of  the  consecrated  elements  and  of  our 
Lord  in  that  Sacrament.     It  is  alleged  in  the 


criminal  articles  that  Mr.  Bennett  has  pro- 
mulgated opinions  upon  all  these  subjects 
which  are  heretical,  and  which  contravene 
the  formularies  of  our  Church. 

In  two  former  judgments  I  have  stated 
that  in  order  fully  to  understand  and  duly  to 
construe  these  formularies,  one  fundamental 
truth  must  be  borne  in  mind — namely,  that 
the  end  and  object  of  our  Church  was  so  to 
reform  her  doctrine  and  ritual  as  to  bring 
them  into  general  harmony  with  those  of  the 
Primitive  Catholic  Undivided  Church. 

This  truth  is  indeed  elementary  to  all  who 
have  studied  the  eaclesiastical  histoiy  of 
England,  and  examined  the  legal  foundations 
upon  which  the  Church  was  established  in 
these  realms  ;  nevertheless,  it  is  a  truth  to 
which  in  former  litigation,  perhu»  I  may  be 
permitted  to  say,  due  prominence  lias  scarcely 
been  given,  or  which  has  been  occasionally 
lost  sight  of  in  the  multiplicity  of  facts  and 
details  which  surround  the  gradual  progress 
of  that  epoch  which  is  somewhat  vaguely 
called  the  Reformation  in  this  kingdom. 

It  was,  perhaps,  never  more  clearly  stated 
than  in  the  quaint  but  vigorous  language  of 
the  very  learned  Donne,  when  prtntohing  oo. 
the  obsisrvance  of  Trinity  Sunday,  he  said, 
"  which  day,  oiu-  Church,  aooordiiig  to  that 
peaceful  wisdom,  wherewithal  the  God  of 
peace,  of  unity,  and  concord,  had  inspired 
her,  did  in  the  Reformation  retain  and  con- 
tinue, out  of  her  general  religious  tendemem, 
and  holy  loathneos  to  innovate  anything  in 
those  matters  which  might  be  safely,  and 
without  superstition,  continued  and  enter- 
tained. For  our  Church,  in  the  Reformation, 
proposed  not  that  for  her  end,  how  she  mij^t 
go  from  Rome,  but  how  she  might  come  to 
the  truth  ;  nor  to  cast  away  all  such  things 
as  Rome  had  depraved,  but  to  purge  away 
those  depravations,  and  conserve  the  things 
themselves^  restored  to  their  first  good  use. 
—Donne's  AfVorks,  Vol.  II.  Ser.  xliL  p.  248. 

I  have  A^aia  drawn  attention  to  this  legal 
and  historical  fact,  because  on  no  subject, 
perhafw,  has  it  a  more  important  bearing  than 
on  the  subject  of  the  due  construction  of 
those  parts  of  our  formularies  which  relate  to 
the  Holy  Sacraments. 

Historical  Notice  of  the  Formuiarie*. 

Some  historical  notice  of  these  formularies 
in  their  relation  to  the  sacraments  naturally 
precedes  a  consideration  of  their  true  mean- 
ing and  construction. 

Early  in  the  year  1.530  the  first  Confession 
of  the  Saxon  Reformers  was  presented  at  the 
Diet  in  Augsburg  to  the  Emperor  Charles  V. 
This  document,  known  as  the  "  Confession 
of  Augsburg, "appears  to  have  influenced  the 
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fint  formularies  of  faith  drawn  np  in  England 
after  the  rejection  of  the  Papal  supremacy  by 
Convocation  in  1634.  The  13th  Article  of 
the  Confeuion,  "  de  usu  saoramentonim," 
teaches  that  sacraments  are  not  only  badges 
(nota)  of  our  Christian  calling,  but  rather 
signs  and  testimonies  of  God's  wiU  towards 
us,  ordained  for  the  purpose  of  exciting  and 
confirming  futh.  It  tdso  condemns  those 
who  maintained  that  sacraments  justify  "  ex 
opere  operato,"  and  neglected  to  teach  that 
faith  is  required  to  the  profitable  use  of 
sacraments.  —  Hardwick's  Higtory  of  the 
AHicUt,  p.  28.  The  10th  Article,  "De 
coenA  Domini,"  declares  that  the  body  and 
blood  of  Christ  are  truly  present  (Wahrhaf- 
tiglich  unter  Qestalt  des  Brots  and  Weina  im 
Aoendmahl  g^enw&rtig  sey)  (vere  adaiiU), 
and  are  distributed  to  the  recipients.  It  also 
censures  those  who  maintained  a  contrary 
tenet. — Hardwick's  History  of  the  Articlet, 

Meanwhile  the  Church  of  England  had  her 
fall  share  of  the  religious  trouble  which  dis- 
tracted the  rest  of  Christendom,  and  during 
which  "  the  favourers  of  the  old  and  the  new 
learning,"  according  to  a  phrase  current  at 
that  time,  arranged  themselves,  the  former 
under  the  leadership  of  Gardiner,  Bishop  of 
Winchester,  and  the  latter  under  Cnuuner 
and  Ridley  ;  and  there  sprang  np  a  variety 
<d  sects,  among  which  the  Anabaptists  were 
oonspicaouB,  ibreatening  the  destruction  of 
the  Church.  In  1536  appeared  the  ten 
English  Articles  of  Religion,  which  were  pro- 
bably comi>osed  by  a  committee  of  divines, 
oiver  whom  Henry  VTII.  either  personally, 
or  by  means  of  his  Vicar-General,  presided. 
The  4th  Article  was  entitled  the  ' '  Sacrament 
of  the  Altar,"  and  set  forth  that  "  under  the 
form  and  figure  of  bread  and  wine,  whidi  we 
there  presently  do  see  and  perceive  by  out- 
ward senses,  is  substantially  and  really  com- 
prehended the  very  self-same  body  and  blood 
of  our  Saviour,  which  was  bom  of  the  Virgin 
Mary,  and  suffered  upon  the  cross  for  our 
redemption  ;"  that  "the  very  self -same  body 
and  blood  of  Christ,  under  the  same  form  of 
bread  and  wine,  is  corporally,  really,  and  in 
very  substance,  exhibited,  distributed,  and 
received  unto  and  of  all  them  which  receive 
the  said  Sacrament ;   and  that  as  a  conse- 

Suence  the  Sacrament  is  to  be  used  with  all 
ue  reverence  and  honour,  and  after  careful 
self-examination." — Hardwick's  History  of 
tt<  Articles,  p.  54. 

It  is  very  doubtful  whether  these  Articles 
were  ever  sanctioned  by  Convocation  ;  their 
direct  influence,  whatever  it  was,  appears  to 
have  been  destroyed,  by  the  promulgation  of 
soother  formulary  of  faith,  entitled  "The 
Nsw  Sbbibs,  39. — Ecclbs. 


Institution  of  a  Christian  Man,"  which  was 
published  in  the  foUowing  year,  1536,  upon 
which  (Hardwick's  Higtory  of  the  Articles, 
p.  69)  these  articles  were  to  a  great  ex- 
tent engrafted.  It  was  called  the  Bishops' 
Book,  and  the  influence  of  Cranmer  and 
Ridley  prevailed  when  it  was  compiled.  It 
contained,  among  other  things,  an  exposi- 
tion of  the  Seven  Sacraments,  and  an  article 
on  "  The  Sacrament  of  the  Altar,"  which 
taught  that  under  the  form  and  figure  of 
bread  and  wine  verUy,  »ubgtcmtially,  and 
really  was  contained  the  very  self-same  body 
of  our  Saviour  Christ  which  had  been  bom 
and  crucified  ;  and  that  "  the  very  self -same 
body  and  blood  of  Christ  is  corporally,  really, 
and  in  the  very  substance,  exhibited,  dis- 
tributed, and  received  of  all  them  which  re- 
ceive the  Sacrament." 

In  1643,  the  next  Formulary,  entitled 
"The  Necessary  Doctrine  and  Erudition  of  a 
Christian  Man,"  or  "the  King's  Book,"  was 
published.  It  appears  to  have  been  approved 
by  Convocation.  —  Jenkyns'  Cranmer,  I.- 
XXXVII.,  s.  188,  189  [note].— .ffardtw*  on 
the  Articles,  59  [note].  It  may  be  observed 
that  the  account  given  by  Bumot  on  this 
point,  as  indeed  on  many  othei;s,  is  loose  and 
inaccurate.  —  Archbp.  Laurence,  Bampton 
Leet.  1.  Note  4. 

This  work  was  in  great  measure  a  revised 
edition  of  the  Bishops'  Book ;  but  of  it  Collier 
not  unjustly  observes,  "it  seems  mostly  to 
lose  ground  and  reform  backwards" — Ecel. 
Hist.,  Vol.  II.,  191.  In  fact  the  influence 
of  Gardiner  caused  the  restoration  in  this 
work  of  some  exclusively  Roman  doctrines 
which  had  been  omitted  in  the  Bishops'  Book. 

In  the  meanwhile,  however,  it  appears 
that  with  a  view  to  effect  an  agreement  be- 
tween the  Augsburg  reformers  and  the  Church 
of  England,  thirteen  Articles  were  compiled 
in  1638,  under  the  influence  of  Cranmer. 
They  never  obtained  any  legal  status,  but  it 
seems  certain  that  they  had  great  influence 
on  the  present  Articles,  if  indeed  they  were 
not  their  groundwork. -^JETordwicfe  oil  the  Ar- 
ticles, p.  69.  

After  this  time,  Henry  Vlll.  carried  on 
some  negotiations  with  the  German  reformers, 
as  to  adopting  in  a  greater  or  less  dej^e  the 
tenets  of  the  council  of  Augsburg.  But  va- 
rious circumstances  gave  Bishop  Gardiner  iin 
ascendancy  over  Henry,  to  which  we  owe 
"the  bloody  statute  of  the  Six  Articles," 
which  was  enacted  by  convocation  and  Par- 
liament in  1639  (31  Hen.  8.  a  14),  and 
by  which  the  belief  in  the  doctrine  of  Tran- 
substantiation  was  enforced.  This  Act  was 
repealed  by  1  Edw.  6.  c.  12,  in  1547. 

On  the  accession  of  Edward  VJ.  in  1547, 
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Cranmer's  influence  was  verr  great,  and  en- 
tirely prevailed  over  that  of  Gajrdiner  and  his 
colleagues.  In  that  year,  it  ia  not  unimpor- 
tant to  observe,  the  first  book  of  Homilies 
was  put  forth  under  the  auspices  of  Cramuer. 

In  1648,  the  King  appointed  Cranmer  and 
other  divines  "to  draw  an  order  of  divine 
worship,  having  respect  to  the  pure  religion 
of  Christ  in  the  Gospel,  and  to  tiie  pracidoe 
of  the  primitive  Chun^." 

The  result  was,  our  first  Prayer  Book  of 
1648.     The  Act  was  passed  early  in  1649. 

In  1648,  Cranmer  put  forth  on  his  own 
authority  a  catechism  translated  from  the 
original  of  Justus  Jonas.  It  was  of  a  deci- 
demy  Lutheran  character. — Archbp.  Lau- 
rence, Bampton  Lect,  16,  17  [note]. 

In  1662,  the  second  Prayer  Book  was  pub- 
lished. 

In  the  same  year  appeared  the  forty-two 
Articles  of  religion ;  and  Cranmer  in  this 
compilation  made  great  use  of  the  AtJigsbui^ 
confession. 

The  "Necessary  Doctrine  of  a  Christian 
Man,"  except  in  so  far  as  it  was  modified  by 
the  Prayer  Book,  and  perhaps  by  the  Homi- 
lies, was  still  the  standard  of  belief  until  the 
promulgation  of  the  forty-two  Articles.  They 
were  promulgated  under  the  authority  of  the 
Crown  in  Latin  and  English  in  1663 ;  they 
were  said  to  have  been  "agreed  on  by  the 
Bishops  and  other  learned  and  godly  men." 
It  is  doubtful  whether  they  ever  received  the 
sanction  of  convocation ;  they  werenotenacted 
by  Parliament. 

Cranmer  and  Ridley  were  the  chief  compi- 
lers of  the  Prayer  Book  and  of  these  Articles. 

In  the  compilation  of  the  latter  it  is  pro- 
bable that  Cranmer  had  the  greater  share. 

The  subject  of  the  Holy  Eucharist  pre- 
sented the  greatest  difficulty  to  the  compilers 
of  our  formularies.  Whether  regard  was 
had  to  the  expediency  of  uniting  reformed 
Churches  abroad,  or  memben  of  the  Church 
at  home,  Cranmer's  opinion  on  this  subject 
inclined  to  that  of  Luther,  but  his  erudition 
was  chiefhr  if  not  entirely  derived  from 
Ridley. — Hook's  Lives  of  the  Archbishops  of 
Canterbury,  VoL  II.,  N.S.,  p.  366. 

From  what  source  this  prelate  derived  his 
opinion  is  therefore  a  matter  of  great  moment, 
to  be  hereafter  considered.  In  this  place  I 
will  only  notice  that  there  is  a  not  imimpor- 
tant  dinerence  between  the  Article  as  to  the 
Lord's  Supper  in  this  compilation,  and  the 
Article  on  tbat  subject  in  the  compilations  of 
1662  and  1571. 

Queen  Elizabeth  succeeded  to  the  throne 
in  1668,  and  the  master-mind  which  presided 
over  the  next  compilation  of  the  Articles  was 
that  of   Archbishop  Parker.      The  second 


Prayer  Book  of  Edward  VI.  was  restored 
with  certain  alterations  ;  but,  tiiough  Parker 
was  from  the  first  anxious  to  recast  the  Ar- 
ticles of  religion,  it  was  not  till  the  year  1562 
that  they  were  ^cussed  by  convocation,  and 
having  been  adopted  by  it,  were  ratified  by 
the  Crown  in  1663.  Ko  subscription,  how- 
ever, was  required  to  the  Articles  till  the 
year  1671,  when  it  was  enforced  both  by  a 
Canon  of  Convocation  and  an  Act  of  the  Le- 
gislature. 

It  is  to  be  observed  with  respect  to  the 
Articles  of  1663,  that  the  Latin  copy,  which 
was  legally  binding  upon  the  clergy,  did  not 
contain  the  29th  Article,  as  to  the  reception 
of  the  Eucharist  by  the  wicked.  This  29th 
Article  does,  however,  appear  in  the  autho- 
rized version  of  the  Articles  of  1671,  though 
there  is  reason  to  doubt  whether  it  ever  was 
comprised  "in  the  book  imprinted,"  to  which 
in  the  most  singular  manner  the  statute  13 
Eliz.  c.  12  alone  refers  as  an  authority  for 
the  Articles. 

The  second  book  of  the  Homilies  was  first 
published  in  the  year  1662. 

The  first  part  of  the  Catechism  was  a  por- 
tion of  Edward  VI.  's  First  Prayer  Book ;  but 
the  latter  part,  which  relates  to  the  holy  Sa- 
craments, was  added  by  the  authority  <A 
James  I.,  after  the  Hampton  Court  Confe- 
rence, and  was  probably  written  by  Bishop 
Overall,  then  Dean  of  St  Paul's ;  to  it  the 
present  Act  of  Uniformity,  13  &  14  Car.  2. 
c.  2,  gives  the  force  of  a  statute. 

When  the  last  and  present  Prayer  Book 
was  enacted  by  the  statute  of  Charles  II., 
some  alterations  were  made  in  the  service  of 
the  Holy  Communion  which  will  require  no- 
tice hereafter,  but  the  Articles,  Catechism, 
and  Canons  underwent  no  change. 

Historical  Notice^ the  Doetrku 
of  the  Holy  Ewshcuitl. 

To  this  brief  historical  and  legal  sketch  of 
the  formularies  of  our  Church  in  their  rela- 
tion to  her  doctrine  of  the  Holy  Eucharist,  I 
will  add  a  few  words  as  to  the  position  whidl 
this  doctrine  occupied  before  and  during  the 
time  when  these  various  formularies  were  put 
forth. 

For  more  than  800  years  "no  curious 
and  intricate  speculations,"  to  use  Hooker's 
weighty  language.  Vol.  II.,  p.  3,  hindered  or 
abated  the  mth  of  Christendom  in  the  words 
of  the  Divine  Founder  of  this  Holy  Saov 
ment.  The  command  "Take,  eat,  this  is 
my  body  ;  drink  ye  all  of  this,  this  is  my 
blood,"  was  obeyed  with  holy  reverence,  pre- 
sent joy,  and  imenquiring  faith.  The  whcJe 
undivided  Church  believed  in  the  great  mys- 
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teiy  of  a  presence  of  onr  Lord  in  the  En- 
chanst. 

The  hmg^uage  of  the  Fathers  on  this  subject 
indeed  was  often  ardent,  mystical,  and  rhe- 
torical, adapted  to  persuade  and  to  induce 
practice  rather  than  to  conTince  by  accurate 
reasoning  or  strict  logic ;  and  in  their  writing 
both  the  supporters  of  a  carnal  presence  in 
the  elements  and  of  the  doctrine  of  no  pre- 
sence have  sought  in  later  times  for  a  confii'- 
mation  of  their  respective  tenets.  But  these 
writings,  it  must  be  remembered,  were  the 
woAi  of  men  who  wrote  without  the  neces- 
sity for  accurate  precision  of  language,  which 
an  existing  controversy  on  the  subject  written 
about  imposes  on  the  writer,  for  no  contro- 
versy then  existed  as  to  the  mode  in  which 
Christ  was  present  in  this  Sacrament,  though 
it  may  be  observed  in  passing  that  distinct 
statements  of  a  spiritual  presence  in  the  ele- 
ments are  to  be  found  in  these  writings. 
BiOap  of  Ely  on  the  AHiclet,  pp.  679,  680. 

In  the  middle  of  the  ninth  century,  Pascha- 
sins  Radbert,  Abbot  of  the  Monastery  of  New 
Corbey,  in  Saxony,  wrote  a  treatise  in  which 
he  maintained  or  was  supposed  to  maintain 
that  after  consecration  the  very  body  and 
blood,  the  same  flesh  in  which  Christ  was 
bom  and  in  which  He  died,  was  physicaUy 
substituted  for  the  bread  and  wine,  which, 
however,  still  appeared  to  remain.  The  doc- 
trine was  immediately  protested  against ;  the 
principal  opponent  had  been  a  monk  of  the 
monastery  of  Old  Corbey,  and  then  presided 
over  a  monastery  in  Amiens,  by  name  Ra- 
tnmn  (sometimes  erroneously  called  Ber- 
tram). Ratranm,  at  the  request  of  Charles 
the  Bald,  examined  the  book  of  Paschasius, 
and  answered  it,  maintaining  that  the  true 
doctrine  of  the  Church  was  a  real  spiritual 
presence  of  Christ  under  the  covering  or  veil 
{lub  tegumento,  vdamine,  specie)  of  the  ele- 
ments. This  work  became,  .from  subsequent 
events,  of  great  importance  to  the  whole 
Church,    and  especially  to  the  Church  of 

About  the  year  970,  .^Ifric,  Abbot  of 
Hslmesbury,  wrote  a  sermon  of  the  Pascal 
Lamb  and  of  the  Sacramental  Body  and 
Blood  of  Christ,  and  a  letter  to  Wulf stone, 
Archbishop  of  York,  in  both  of  which  he 
maintained  the  doctrine  of  Ratramn,  and  in 
the  former  of  which  he  reproduced  the  argu- 
ment and  some  of  the  principal  passages  of 
Batraoin,  "ptene  ad  eerottm,"  as  the  learned 
Cave  says. 

From  circumstances  too  numerous  to  be 
here  stated,  the  new  doctrine  of  Paschasius 
was  npholden  at  Borne,  and  after  many 
struggUs  and  much  persecution  was  finally 
embodied  in  the  Fourth  Latin  Council  of 


Lateran  (a.d.  1216),  by  the  new  name,  coined, 
as  the  great  Canonist  Suarez  admits,  for  the 
purpose,  of  "transubstantiatio." 

But  in  the  fifteenth  century,  and  at  the 
time  of  the  Beformation,  this  doctrine  was 
again  submitted  to  severe  scrutiny ;  and,  as 
has  so  often  happened,  the  arbitrary  and 
violent  conduct  of  Bome  in  attempting  to 
force  upon  the  consciences  of  men  an  exclu- 
sive, uncatholic,  and  unjustifiable  definition 
of  a  holy  mystery,  produced  every  kind  of 
vmety  of  opinions  and  speculation  respecting 
it.  The  Greek  Church  has  wisely  refrained 
from  such  an  attempt. — See  Palmer' s  Treatite 
on  the  Church,  vol  i.  p.  172.)  Cranmer,  or  at 
least  Bidley,  and  afterwards  Parker,  endea- 
voured to  steer  a  safe  course,  looking  for  the 
beacon  of  Catholic  and  primitive  teaching  aa 
their  guide.  The  Soman  system  generated 
that  state  of  things  which  Ihirandus  not  in- 
aptly describes, — 

"  Corpore  de  Christi  lis  est,  de  sanguine  lis  est, 
"  Deque  mode  lis  est,  non  habituia  modum.''(l) 

Germany  and  Switzerland  teemed  with  dif- 
ferences of  opinion  on  this  subject. 

The  subtler  doctors  of  Bome  have  sought 
to  maintain  transubatantiation  by  the  aver- 
ment that  though  the  property  of  the  elements 
was  changed,  the  accidents  of  colour,  shape, 
taste,  &c.,  remained  the  same.  Luther 
taught,  or  was  supposed  to  teach,  that  the 
elements  and  the  actual  body  were  blended 
together  ;  and  his  teaching  has  been  desig- 
nated, improperly,  according  to  high  autho- 
rity, by  the  term  "  consubstantiation "  or 
"  impanation."  Zwinglius  taught  that  the 
Eucharist  was  a  bare  commemoration  of  the 
death  of  Christ,  and  the  bread  and  wine 
merely  tokens  to  remind  us  of  His  death  (2). 

(1)  Cited  by  Bishop  Forbes  in  his  Contid.  mo- 
destie,  p.  380. 

(2)  The  following  verses  are  taken  from  Beau- 
mont's  "  Psyche,  or  Lore's  Mystery,  the  inter- 
course between  Christ  and  the  Suul,"  1642.  He 
was  Regius  Professor  of  Divinity  at  Cambridge  for 
twenty-nine  years  :— 

"104. 
"  Needs  will  they  peep  into  the  manner  how 
This  hidden  miracle  to  pass  was  brought, 
And  madly,  being  not  content  to  know 
What  Christ  thought  fit  to  teach  them,  study 
ont 
They  know  not  what,  and  maie  this  be»- 

quel  prove 
A  SacramtHt  of  war,  and  not  of  love." 

"  106. 
"  Some  press  too  near,  and  spy  what  is  not  there. 
Some  carelessly  take  what  is  there  away, 
Some  will  confesti  so  miracle,  for  fear 

Th  it  consequent  be  ushered  in,  which  they 
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It  is  probable  that  during  the  rsign  of 
Heniy  Yin.,  Crftniner  had  not  ceased  to 
believe  in  transubstantiation,  though  it  is 
difidcult  to  be  at  all  certain  upon  this  point. 
But  with  respect  to  Ridley,  it  is  certain,  not 
only  that  Batramn  "  first  pulled  him  hv  the 
ear  "  (Works,  p.  206),  to  borrow  Ridley  s  ex- 
pression, but  that  he  derived  from  the  wortc 
of  Ratramn  (which  appears  to  have  been  first 
printed  at  Geneva  in  1532,  and  which  he 
first  became  acquainted  with  in  1545),  those 
opinions  upon  the  presence  which  he  ever 
afterwards  maintained,  imd  which  he  endea- 
voured, as  -it  should  seem  successfully,  to 
instil  into  Cranmer.  —  SJeiikyn's  Cranmer, 
143.  —  Hampden's  Batnptvn  Lecture*.  —  2 
Iioberl»(m's  ChrUtian  Church,  288  {note).— 
Biihop  of  Ely  on  the  AHidet,  704-6.— iiicUey'* 
Works,  166,  169. 

It  is  perhaps  even  more  remarkable  that 
in  the  teign  of  Elizabeth  the  Anglo-Saxon 
Homily  of  .^Ufric  was  printed  by  order  of 
Archbishop  Parker,  who,  as  will  presently  be 
seen,  subscribed  it  in  company  with  his  Buifra- 
gans,  as  containing  both  the  ancient  and  pre- 
sent teaching  of  the  Church  on  the  Presence. 
There  are,  indeed,  two  exceptions  of  passages 
manifestly  stuffed  in  or  "inf arced,  as  the 
expression  is,  as  a  pious  fraud  by  some  be- 
liever in  transnbetantiation,  but  which  were 
no  part  of  the  original  Homily. 

Upon  the  whole  it  will  appear,  I  think, 
from  an  examination  of  the  formularies,  and 
from  the  language  of  the  authorities  which  I 
am  about  to  cite,  that  they  were  intended  to 
set  forth,  and  do  set  forth,  the  doctrine  of  a 
real  spiritual  Presence  in  the  Holy  Eucharist. 
It  may  be  said  with  truth  that  on  some  for- 
mulanes  this  doctrine  is  more  doubtfully  or 
more  faintly  impressed  than  on  others  ;  but 
the  result  which  I  have  stated  is  not  only  the 
legal  inference  from  the  construction  of  all 
the  formularies,  but  also  espedallyfrom  those 
which  are  in  their  nature  uie  most  important 
and  as  a  matter  of  history,  the  latest  in  date. 
—Bishop  of  Ely  on  the  AHickt,  67a    Though, 

Reeolre  to  stop,  or  that  their  faith  should 

be, 
Forced  to  confess  more  than  their  eyes 

can  see." 

"  107. 

"  Some  sift  existence,  substance,  accidents, 
Concomitance,  through  logick'g  busy  gicre  : 
TVanj,  sub,  and  con,  by  strange  experiments 
They  boult  so  long,  that  they  themselves  de- 
ceive : 
For  whilst  to  win  the  precioos  flower  they 

strain. 
The  coarse  and  refuse  brsn  is  all  they 
gain." 


indeed,  that  there  is  a  change  in  the  holy 
elements  after  consecration,  and  that  they 
then  convev  in  a  divine  ine&ble  way  the 
body  and  blood  of  Christ,  seem  necessary  in- 
ferences from  the  language  of  the  oommnnicm 
service  alone. 

When  I  oome  to  examine  the  specific 
charges  against  Haa  defendant,  it  will  be  my 
duty  to  consider  whether  the  Church  has 
defined  in  any  way  the  mode  of  this  Presence, 
and  if  so,  whether  she  has  defined  it  by  an 
affirmative  dogma,  or  whether  she  has  con- 
tented herself  with  a  declaration  against  par- 
ticular modes,  and,  with  the  exception  of 
those  so  declared  against,  left  an  entire  liberty 
to  her  chUdien  upon  this  subject. 

Pritictplef  of  Judicial  GonslrucUon  applieMe 
to  Case*  like  the  praent. 

The  general  position  that  the  formularies 
of  the  Church  do  allow  within  certain  limits 
a  Ubcrty  of  private  opinion  has  been  laid 
down  by  the  Ecclesiastical  Courts  and  by  the 
Judicial  Committee  of  the  Privy  CounciL 
And  I  think  it  will  be  convenient  to  dte  in 
this  place  the  exact  language  which  in  various 
cases  has  been  applied  by  these  tribunals  to 
this  subject. 

In  the  first  reported  case,  that  of  H.  M. 
Procurator  (General  v.  Stone,  Lord  StoweU, 
sitting  in  the  Consistory  of  London,  said  : — 

"  I  think  myself  bound  st  the  same  time  to  de- 
clare, that  it  is  not  the  duty  nor  inclination  of  this 
Court  to  be  minute  and  rigid  in  applying  proceed- 
ings of  this  nature ;  and  that  if  any  Article  is 
rMilly  a  subject  of  dubious  interpretation,  it  would 
be  highly  improper  that  this  Court  should  fix  <m 
one  meaning,  and  prosecute  all  those  who  hold  a 
contrary  opinion  regarding  its  interpretation.  It 
it  a  very  different  thing  where  the  authority  of 
the  Articles  is  totally  eluded,  and  the  party  deliber- 
ately declares  the  intention  of  teaching  doctrines 
contiary  to  them." — H.  M.  Proctor  v.  Stone,  1  Con- 
sist p.  428. 

And  in  the  case  of  Mr.  Gorham  the  Judi- 
cial Committee  of -the  Privy  Council  said  : — 

."  There  are  other  points  of  doctrine  respecting 
the  Sacrament  of  Baptism  which  we  are  of  opinion 
are,  by  the  rubrics  and  formularies  (as  well  as  by 
the  Articles),  capable  of  being  honestly  undOTstood 
in  different  senses;  and  consequently  we  think 
that,  as  to  them,  the  points  which  were  left  unde- 
termined by  the  Articles  are  not  decided  by  the 
rubrics  and  formularies,  and  that  upon  these 
points  all  ministers  of  the  Church,  having  duly 
made  the  subscriptions  required  by  law  (and  taking 
Holy  Scripture  for  their  guide),  are  at  liber^ 
honestly  to  exercise  their  private  judgment  with- 
out offence  or  censure. 

"  Upright  and  conscientious  men  cannot  in  all 
respects  agree  wpon  subjects  so  difficult ;  and  it 
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moit  be  carefully  borne  in  mind  that  the  question 
and  the  only  question  for  na  to  decide,  is,  whether 
Mr.  Oorham's  doctrine  ia  contrary  or  repugnant  to 
the  doctrine  of  the  Church  of  England  as  by  law 
established.  Mr.  G^rham's  doctrine  may  be  con- 
trary to  the  opinions  entertained  by  many  learned 
and  pious  persons,  contrary  to  the  opinion  which 
such  persons  have,  by  their  own  particular  studies, 
deduced  from  Holy  Scripture,  contrary  to  the  opi- 
nion which  they  have  dedorod  from  the  usages 
and  doctrines  of  the  FrimitiTe  Church,  or  con- 
trary to  the  opinion  which  they  have  deduced 
from  voeertain  and  ambiguous  expressions  in  the 
formnlaries ;  still,  if  the  doctrine  of  Mr.  Oorham 
ia  not  contrary  or  repugnant  to  the  doctrine  of  the 
Chnrchof  England  as  by  law  established,  it  cannot 
afford  a  legal  ground  for  refiising  him  institution 
to  the  living  to  which  he  has  been  lawfully  pre- 
sented."— Oitrham  v.  Bithop  of  Extter.  The  Gor- 
iam  Cote  by  E.  F.  Moore,  p.  471. 

"  In  the  examination  of  this  case,  we  have  not 
relied  upon  the  doctrinal  opinions  of  any  of  the 
eminent  writers,  by  whose  piety,  learning,  and 
ability  the  Church  of  England  has  been  distin- 
guished ;  but  it  appears  that  opinions,  which  we 
cannot  in  any  important  particular  distinguish 
ftom  those  entertained  by  Mr.  Qorham,  have  been 
propounded  and  maintained,  without  censure  or 
reproach,  by  many  eminent  and  illustrious  prelates 
kod  divines,  who  have  adorned  the  Church  from 
the  time  when  the  Articles  were  first  established. 
We  do  not  affirm  that  the  doctrines  and  opinions 
of  Jewel,  Hooker,  Usher,  Jeremy  Taylor,  'Whitgifl, 
Pearson,  Carlton,  Prideaox,  and  many  others,  can 
be  received  as  evidence  of  the  doctrine  of  the 
Church  of  England,  but  their  conduct,  unblamed 
and  unquestioned  as  it  was,  proves,  at  least,  the 
liberty  which  has  been  allowed  of  maintaining 
Boch  doctrine."  —  Gorham  v.  Bishop  of  Exeter. 
The  Gorham  Cote  by  K  F.  Moore,  p.  472. 

"  We  express  no  opinion  on  the  theological  ao- 
eoracy  of  tnese  opimons  or  any  of  them.  The 
writers  whom  we  have  cited  are  not  always  con- 
sistent with  themselves,  nor  are  the  reasons  upon 
-which  they  found  their  positions  always  valid; 
and  other  writers  of  great  eminence,  and  worthy 
of  great  respect,  have  expressed  very  different 
opinions.  But  the  mere  fact  that  such  opinions 
have  been  propounded  and  maintained  by  persons 
BO  eminent,  and  so  much  respected,  as  well  as  by 
very  many  others,  appears  to  us  sufficiently  to 
prove  that  the  liberty  which  was  left  by  the 
Articles  and  Formularies  has  been  actually  enjoy^ 
and  exercised  by  the  members  and  ministers  of 
the  Church  of  Kigland." — Gorham  v.  Bp.  of 
Exeter.  The  Gorham  eate  by  E.  F.  Moore,  p. 
474. 

And  in  the  case  of  Burder  y.  Heath,  Dr. 
I/aahington,  who  had  been  one  of  the  Lords 
of  the  Privy  Council  in  the  Gorham  caae, 
aittins  as  Judge  of  the  Court  of  Arches,  ob- 
served : — • 

"  And  I  apprehend  that  the  course  to  be  fol- 
lowed is,  first,  to  endeavour  to  ascertain  the  plain 


grammatical  sense  of  the  Article  of  Religion  said 
to  be  contravened,  and  if  that  Article  admit  of 
several  meanings,  without  any  violation  of  the 
ordinary  rules  of  construction  or  the  plain  Gram- 
matical sense,  then  I  conceive  that  the  Court 
ought  to  hold  that  any  such  opinion  might  be  law- 
fully avowed  and  maintained. 

"  If,  indeed,  any  controversy  arise  whether  any 
given  meaning  is  within  the  plain  grammaticu 
construction,  the  Court  must  form  the  best  judg- 
ment it  can,  with  this  assistance,  as  I  have  already 
said,  that  if  the  doctrine  in  question  has  been  held 
without  offence  by  eminent  divines  of  the  Church, 
then,  though  perhaps  difficult  to  be  reconciled  with 
the  plain  meaning  of  the  Articles  of  Eeligion,  still 
a  Judge  in  my  position  ought  not  to  impute  blame 
to  those  who  hold  it.  That  which  has  been  allowed 
or  tolerated  in  the  Church  ought  not  to  be  ques- 
tioned by  this  Court"  — Burlier  v.  Heath,  16 
Moore,  p.  46. 

And  again  the  learned  Judge  says  : — 

"  Before  concluding,  I  think  it  right  to  explain 
why  I  do  not  advert  to  the  many  authorities  which 
the  zeal  and  learning  of  counsel  have  produced. 
My  reason  is  this,  that,  in  my  judgment,  not  one 
of  these  authorities  does  that  which  was  required 
in  this  case,  namely,  shew  that  some  divine  of 
eminence  has  held,  without  reproach  &om  ecclesi- 
astical authority,  doctrines  in  substance  the  same 
as  those  Mr.  Heath  has  promulgated;  whatever 
opinions  may  have  been-  held  in  the  vast  field  of 

eilemical  divinity,  I  find  none  which  support  Mr. 
sath  or  justify  him.  In  the  Gorham  oate  the 
Judicial  Committee  had  the  advantage  of  being 
able  to  quote,  in  support  of  their  judgment,  and  in 
justification  of  Mr.  Gh>rham,  passages  firam  the 
writings  of  divines  of  the  highest  authority."^ 
Border  v.  Heath,  15  Moore,  p.  64. 

And  again  : — 

"No  explanation  has  been  offered  which  in  any 
way  shews  that  Mr.  Heath's  opinions  can  be 
reconciled  with  the  Articles,  nor  has  any  eminent 
divine  been  shewn  to  have  shared  his  views.  Mr. 
Heath  therefore  must  be  condemned  by  the 
Articles  imposed  by  law,  and  which  the  law  alone 
can  change. — Burder  r.  Heath,  Brodriek  &  Free- 
mantle,  Privy  Council  Judgments,  p.  229. 

In  the  recent  case,  commonly  called  the 
case  of  Esaayt  and  Beviewt,  Lord  Westbury, 
delivering  the  judgment  of  the  Privy  Council, 
said : — 

"  Our  province  is,  on  the  one  hand,  to  ascertain 
the  true  construction  of  those  Articles  of  Religion 
and  formnlaries  referred  to  in  each  charge,  ac- 
cording to  the  legal  roles  for  the  interpretation  of 
statutes  and  written  instruments;  and  on  the 
other  hand,  to  ascertain  the  plain  grammatical 
meaning  of  the  passages  which  are  charged  as 
being  contrary  to  or  inconsistent  with  the  doctrine 
of  the  Church,  ascertained  in  the  manner  we  have 
described." 

"It  is  obvious  that  there  may  be  matters  of 
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doctrine  on  which  the  Church  has  not  given  any 
definite  rule  or  standard  of  faith  or  opinion  ;  there 
may  be  matters  of  relieioua  belief  on  which  the 
requisition  of  the  Chuicn  may  be  less  than  Scrip- 
ture may  seem  to  warrant;  there  may  be  rery 
many  matters  of  religions  speculation  and  inquiry 
on  which  the  Chnnch  may  have  refrained  from 
pronouncing  any  opinion  at  all.  On  matters  on 
which  the  Church  has  prescribed  no  rule,  there  is 
so  fur  freedom  of  opinion  that  they  may  be  dis- 
cussed without  penal  consequences.  Nor  in  a  pro- 
ceeding like  the  present  are  we  at  liberty  to  ascribe 
to  the  Church  any  rule  or  teaching  which  we  do 
not  find  expressly  and  distinctly  stated,  or  which 
is  not  plainly  inrolred  in  or  to  be  collected  from 
that  which  is  written." — WVIianuT.  TheBithop  of 
SalMuiy,  and  WH»on  v.  Fendall,  Moore's  P.O. 
Bep.  (N.S.)  vol.  ii.  p.  426. 

And  again  his  Lordahip  said  : — 

"  There  remained  the  Commination  Service  and 
the  Athanasian  Creed.  The  material  passnge  in 
the  Commination  Service  is  in  these  words :  '  0 
terrible  voice  of  the  most  just  judgment  which 
shall  be  pronounced  upon  them,  when  it  shall  be 
said  unto  them,  Oo,  ye  cursed,  into  the  fiie  ever- 
lasting which  is  prepared  for  the  Devil  and  his 
Angels.'  In  like  manner  the  Athanatian  Creed 
dediares  that  they  that  have  done  evil  shall  go  into 
everlasting  fire.  Of  the  meaning  of  these  words, 
*  everlasting  fire,'  no  interpretation  is  given  in  the 
formularies  which  are  referred  to  in  the  charge. 
Mr.  Wilson  has  urged  in  his  defence  that  the  word 
'  everlasting'  in  the  English  translation  of  the  New 
Testament,  and  of  the  Creed  of  St.  Athanamu, 
must  be  subjected  to  the  same  limited  interpreta- 
tion which  some  learned  men  have  given  to  the 
original  words  which  are  translated  by  the  English 
word  '  everlasting,'  and  he  has  also  appealed  to 
the  liberty  of  opinion  which  has  always  existed 
without  restraint  amon^  very  eminent  English 
divines  upon  this  subject" — WiUiana  v.  Th» 
Sithop  of  Salubury,  and  Wilton  v.  Fendall, 
Moore's  P.C.  Kep.  (N.S.)  vol.  ii.  p.  482. 

And  again : — 

"  Wb  are  not  required,  or  at  liberty,  to  express 
any  opinion  npon  the  mysterious  question  of  the 
eternity  of  final  punishment,  further  than  to  say 
that  we  do  not  find  in  the  formularies,  to  which 
this  Article  refers,  any  such  distinct  declaration  of 
our  Church  upon  the  subject,  as  to  require  us  to 
condemn  as  penal  the  expression  of  hope  by  a 
clergyman  that  even  the  ultimate  pardon  of  the 
wicked,  who  are  condemned  in  the  day  of  judgment, 
may  be  consistent  with  the  will  of  Almighty  God." 
— WUliams  v.  The  Bishop  qf  Salisbury,  and  Wilson 
V.  FendaU,  Moore's  P.C.  Kep.  (N.S.)  vol  ii.  p. 
433. 

SpvAoL  Oiarges. — 1.    F«s»6I«  Pretence  of  Our 
Lord  in  the  Holy  Ericharisl. 

The  charge  against  the  defendant  which  I 
purpose  first  to  consider  is  contained  in  the 
16th  and  16th  articles,  and  is  founded  on  a 


passage  in  the  second  edition  of  his  work, 
entitled  A  Plea  for  ToleraUon,  dx.  In  that 
work  he  speaks  "of  the  visible  presence  of 
our  Lord  upon  the  altars  of  our  churches." 

I  have  read  these  words  with  much  sur- 
prise and  sorrow. 

If  a  private  clergyman  of  the  Chuich  of 
England,  holding  no  position  which  renders 
it  in  any  way  incumbent  upon  him  to  publish 
his  opinions  to  the  worid  at  all,  nevertheless 
steps  out  of  the  ordinary  course  of  his  paro- 
chial duty  to  discharge  the  office  of  a  public 
writer  upon  the  most  awful  mystery  of  our 
holy  religion,,  the  least  that  our  Church  has 
a  right  to  expect  from  him  is  the  knowledge 
and  erudition  of  a  theol(^ian,  and  the  use 
of  the  most  careful  and  well  considered 
language. 

Tlie  great  divines  of  our  Church,  feeling 
and  knowing  the  mode  of  Christ's  presence 
to  be  a  mystery  which  is  rather  to  be  adored 
in  the  silence  of  the  heart  than  made  the 
subject  of  controversy,  have,  as  it  were, 
feared  to  tread  when  they  approached  the 
precincts  of  it ;  and,  being  well  versed  botii 
in  histoiy  and  theology,  knowing  therefore 
how  much  hasty,  ill-chosen,  inadequate,  and 
presumptuous  expressions  upon  this  subject 
have  contributed  to  the  schisms  of  Christen- 
dom, and  fearful  of  leading  others  astray, 
have  been  silent,  or,  if  it  were  necessary  to 
speak,  studiously  guarded  and  reverently 
careful  in  their  language. 

"All  things  considered,"  says  Hooker,  "and 
compared  with  that  success  which  truth  hath 
hitherto  had  by  so  bitter  conflicts  with  errors  in 
that  point,  shaU  I  wish  that  men  would  more  give 
themselves  to  meditate  with  silence  what  we  have 
by  the  sacrament,  and  less  to  dispute  of  the 
manner  how  ?  If  any  man  suppose  that  this  were 
too  great  stupidity  and  dulness,  let  us  see  whether 
the  apostles  of  our  Lord  themselves  have  not  done 
the  like.  It  appeareth  by  many  examples,  that 
they  of  their  own  dinKwition  were  very  scrOpulons 
and  inquisitive,  yea,  m  other  cases  of  less  import- 
ance, and  less  difficulty,  always  apt  to  move  ques- 
tions. How  Cometh  it  to  pass,  that  so  few  words 
of  so  high  a  mystery  being  uttered,  they  receive 
with  glaidnpss  the  gift  of  Christ,  and  make  no 
shew  of  doubt  or  scruple." — Hooker,  E.  P.,  voL 
ii.,  p.  3;  ed.  1825. 

•        •••••• 

"Where  Ood  himself  doth  speak  those  things, 
which  either  for  height  and  solemnity  of  matter, 
or  else  for  secresy  of  performance,  we  an  not  able 
to  reach  unto,  as  we  may  be  ignorant  without 
danger,  so  it  can  be  no  disgrace  to  confess  we  are 
ignorant.  Such  as  love  piety  will  as  much  as  in 
them  lieth  know  all  things  that  Ood  commandeth, 
but  especially  the  duties  of  service  which  they  owe 
to  Ood.  As  for  his  doA  and  hidden  woriis,  they 
prefer,  as  becomoth  them  in  snch  cases,  simplicity 
of  faith  before  that  knowledge,  which  curiously 
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aifling  what  it  should  adore,  and  dispating  too 
boldly  of  that  which  the  wit  of  man  cannot  search, 
ehilleth  for  the  moat  part  all  warmth  of  zeal,  and 
bringeth  aoimdneaa  of  belief  many  times  into 
great  hasatd."— Ibid.  p.  12. 

Of  the  impropriety  of  his  language  the 
defendant  seems  to  have  been  made  aware  ; 
but,  unfortunately,  not  until  he  had  com- 
mitted the  very  raah  act  of  publishing  it  to 
the  worid.  I  have  no  hesitation  in  pro- 
nouncing that  the  expression  "  visible  pre- 
sence of  our  Lord  upon  the  altars  of  our 
churches"  is  in  its  plain  meaning  at  variance 
with  all  the  formularies  of  our  Church  upon 
tiie  subject,  at  variance  with  the  language  of 
the  service  of  the  Holy  Commimion,  of  the 
28th  Article,  and  of  the  Catechism. 

The  doctrine  which  it  expresses,  to  use  the 
language  of  our  Articles,  ''overthroweth  the 
nature  of  a  sacrament,"  even  more  than 
transubstantiation. 

I  may  add  also,  that  whatever  figurative 
language  may  be  found  in  the  sermons  of 
eastern  Fathers  before  controversy  arose  on 
this  subject,  I  have  not  been  able  to  find  that 
•uch  a  doctrine  has  ever  been  maintained  in 
tlie  d(^;matio  teaching  of  our  own  or  of  any 
other  branch  of  the  Church. 

I  will  consider  presently  the  legal  effect  of 
the  substitution  in  a  later  edition  of  other 
language  than  that  which  I  have  here  con- 
demned. 

3.  Other  Mode*  of  the  Presence  in  the  Holy 
Eucharist. 

I  have  now  to  consider  the  charges,  which 
relate  to  the  modes  of  the  presence  in  the 
Eucharist,  other  than  that  which  I  have  con- 
demned, and  which  form  the  subject  of  the 
8th,  9th,  10th,  11th,  14th,  17th,  2l8t,  22nd, 
23rd,  and  24th  articles.  I  find  them  to  be 
•ubatantially  as  follows  : — 

That  in  the  sacrament  of  the  Lord's  Supper 
there  is  an  actual  presence  of  the  bodv  and 
blood  of  our  Lord  in  the  consecrated  bread 
and  wine ; 

That  there  is  an  actual  presence  of  the 
true  body  and  blood  of  our  Lord  in  the 
■acramental  bread  and  wine,  without  or  ex- 
ternal to  the  communicant,  by  virtue  of, 
upon  and  after  the  consecration  of  the  same, 
irrespectively  of  the  faith  and  worthiness  of 
the  communicant,  so  as  to  be  received  by  all 
oommifnicants  irrespectively  of  their  faith  and 
worthiness ; 

That  there  is  an  actual  presence  of  the 
true  body  and  blood  of  our  Lord  in  the  con- 
secrated bread  and  wine,  without  or  external 
to  Uie  communicants  prior  to  and  separate 
from  the  act  of  reception  by  the  communi- 
cants. 


That  in  the  Boly  Communion  the  natural 
body  and  blood  of  our  Saviour  Christ  are  not 
only  in  heaven,  but  here,  to  wit,  upon  or 
before  the  altars  or  communion  tables  of  the 
Church  in  the  consecrated  elements ; 

That  in  the  Holy  Communion  the  natural 
body  and  blood  of  our  Saviour  Christ  are  not 
only  in  heaven,  but  here,  to  wit,  upon  or 
before  the  altars  or  communion  tables  of  the 
Church  under  the  form  or  veil  of  bread  and 
wine; 

That  the  body  and  blood  of  our  Lord  are 
actually  and  objectively  present  upon  the 
altars  or  communion  tables  of  the  Church 
under  the  form  or  veil  of,  and  in  the  sacra- 
mental bread  and  wine,  by  virtue  of,  upon, 
and  after  the  consecration  of  the  same,  irre- 
spectively of  the  faith  and  wottiiinesa  of  the 
commumcant,  so  as  to  be  received  by  all 
communicants  irrespectively  of  their  faith 
and  worthiness ; 

That  the  body  and  blood  of  our  Lord  are 
actually  and  objectively  present  upon  theiJtars 
(thereby  referring  to  the  communion  tables)  of 
the  Church  under  the  form  or  veil  of,  and  in 
the  consecrated  bread  and  wine,  prior  to  and 
separately  from  the  act  of  reception  by  the 
communicants. 

The  first  question  for  consideration  is, 
whether  the  passages  extracted  from  the  work 
of  the  defendant  do  contain  the  opinions 
which  are  so  charged  against  him.  Aiter  an 
attentive  perusal  of  the  passages  extracted, 
I  have  arrived  at  the  oondusion  that  they  do 
not  contain  the  opinions  relating  to  the  pre- 
sence of  the  natimd  body  and  blood  of  our 
Saviour  which  are  charged  in  the  llth,  17th, 
and  24th  articles. 

The  passage  which  makes  the  nearest  ap- 
proach to  the  support  of  this  charge  is,  I 
think,  in  the  extract  lettered  D.  in  the  6th 
article,  where  he  speaks  of  "the  ftict,  that 
here,  before  God's  altar,  is  something  far 
higher,  far  more  awful,  more  mysterious,  than 
aught  that  man  can  speak  of,  namely,  the 
presence  of  the  Son  of  God  in  human  flesh 
subsisting."  It  seems  to  me  that  the  author, 
whose  language  is  lamentably  loose  and  in- 
accurate, md  not  mean  by  these  words  any 
more  than  the  presence  of  the  incarnate  Son 
of  God,  and  did  not  mean  to  express  any 
opinion  as  to  the  presence  of  his  natural  flesh 
and  blood.  And  this  opinion  is  confirmed 
by  a  comparison  of  the  passage  cited  with 
other  passages  in  his  work,  such  as,  for  in- 
stance, one  of  the  passages  cited  in  the  articles 
before  me,  lettered  G.'*  a  living  real  ipiritual 
offering  of  Jesus  Christ  upon  tiie  altar,"  and 
the  often  repeated  expression  that  the  pre- 
sence of  which  he  speaks  is  one  under  the  veil 
of  the  elements  of  the  bread  and  wine,  and 
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▼arioTU  other  paaiagea  which  npon  the  whole 
lead  me  to  the  oonduaion  thi^  he  did  not 
contemplate  a  physical  or  natural  preaence  of 
our  Lord.  I  tiierefore  consider  the  criminal 
articles  on  this  point,  11,  17,  and  24,  not  to 
be  proTed. 

With  respect  to  the  other  charges,  of  which 
I  have  given  tiie  summary,  and  which  are 
stated  at  length  in  the  8th,  9th,  10th,  14th, 
21st,  22nd,  and  23rd  articles,  I  think  that 
they  do  fairly  represent  the  opinions  of  the 
defendant  contained  in  the  passages  set  out, 
with  one  exception,  namely,  the  words  "irre- 
•pectiTely  of  the  faith  and  worthiness  of  the 
communicant,"  which  iq>pear  to  pcnnt  to  an 
offence  against  the  29th  Article  of  religion, 
which  was  charged  in  the  original  articles  and 
struck  out  by  the  Court.  It  may,  however,  be 
that  these  words  are  merely  used  in  the  sense 
<tf  "prior  to  and  separately  from  the  act  of 
reception  by  the  communicants  ;"  and  if  so, 
they  seem  to  me  to  fairly  represent  the  opi- 
nion of  the  defendant. 

Object  and  Intention  of  the  FormularieM. 

I  have  now  to  consider  whether  these  opi- 
nions contravene  the  formularies  of  the 
Church,  as  contained  in  the  passages  set 
forth  in  the  28th  article  of  charge. 

The  authority  upon  which  our  Church  prin- 
cipally relied  in  her  formularies  with  respect 
to  the  sacraments  was  that  of  S.  Augustine. 
His  authority  is  especially  referred  to  in  the 
articles  ;  portions  of  whicii  are  indeed  almost 
translations  from  his  woriu;  and  Overall 
made  the  definition  of  S.  Augustine,  as  sub- 
sequently moulded  by  the  schoolmen,  the 
basis  of  the  doctrine  on  the  sacrament  con- 
tained in  oui^  Catechism  (3).  The  "  Sacra- 
mentum"  is  sometimes  used  as  the  "  sacrsa 
rei  signum,"  although,  as  the  26th  Article 
expressly  asserts,  a  "  signum  efficax,"  as  dis- 
tinguiphed  from  a  "  signum  merum,"  a  sign, 
that  IS  to  say,  by  which,  "as  by  an  instru- 
ment "  (Art.  27),  tiie  thing  signified  is  effected. 
Sometimes  "  saoramentum  is  used  more 
explicitiy  for  the  entire  "  ritus,"  in  its  inter- 
nal and  external  elements.  As  a  rite  it  con- 
sists of  three  parts,  tiie  outward  elements, 
which  are  tiie  lignum,  the  res,  which  is  the 
inward  part  or  thing  signified,  that  is,  as  our 

(3)  Sacrifidnm  «igo  visibile  sacrificii  sacrameD- 
tam,  id  est,  sacrom  aignnm  est — Anguatin.  Da 
Civ.  Bei    lib.  z.  e.  6. 

Sacramentam  est  sacne  lei  aignnm.  Dicitor 
tamen  aacramentum  etism  sacrum  secietum,  sicut 
aacramentom  divinitatis ;  ut  aacxamentom  sit  sac- 
rom aignims :  aed  nunc  agitur  de  sacmmento  se- 
cundum quod  est  signum.  Item,  sacnunentum  est 
invisibitis  giatise  visibilis  forma. — Lombard.  Sent. 
Lib.  iv.  dist  1. 


Catechism  sai^  ' '  The  body  and  blood  wUA 
are  verily  and  indeed  taken  and  received  by 
the  faithful  in  the  Lord's  Supper,"  and  the 
"  virtus  "  or  "  the  benefits  whereof  we  are 
partakers  thereby,"  that  is  the  strengthening 
and  refreshing  of  our  "  souls  with  the  body 
and  blood  of  Christ,  as  our  bodies  are  by  the 
bread  and  wine."  It  is  in  this  way  tiiat  the 
sacrament  of  the  Lord's  Supper  is  si>oken  of 
in  our  Catechism.  Bp.  Hampden  in  his 
Bampton  Lectures  thus  remarks : — 

"  Theologians  have  not  been  content  to  rest  on 
the  simple  fact  of  the  divine  ordinance,  appointing 
certain  external  rites  as  essential  paxta  <^  dirina 
service  on  the  part  of  man,  available  to  the  blesa- 
ing  of  the  receiver;  bnt  they  have  treated  the 
sacramenta  as  effiisiona  of  virtue  of  Christ,  p^vsi- 
cally  quickening  and  utrengtbening  the  soul,  m  a 
manner  analogous  to  the  invigoraUon  of  the  body 
by  salutaiy  medicines.  The  word  '  sacrament ' 
its<'lf,  as  understood  in  the  Latin  Church,  is  founded 
on  this  notion.  Though  derived  &om  the  military 
oalh  of  the  Romans,  and  so  &r  bearing  the  mark 
of  that  derivation,  as  it  denotes  a  aolemn  pledge 
of  fiiith  on  the  part  of  the  receiver,  in  its  established 
theological  use  it  corresponded  more  properiy  wiUi 
limrHiptm  of  the  Greeks.  It  erpnetta,  at  first, 
accordingly,  any  aolemn  mysterious  truth  of  reli- 
gion ;  and  afterwards,  by  the  usage  of  the  sehocds, 
waa  appropriated  to  those  acts  ui  particular  by 
which  grace  was  conceived  to  be  imparted  to  the 
soxU,  under  outward  and  visible  signs.  The  defi- 
nition indeed,  given  in  the  Catechism  of  the  Church 
of  England,  is  exactly  what  the  acholastic  theory 
suggests ;  so  far,  at  least,  as  the  language  of  it 
cliaracterises  the  nature  of  a  sacrament.  It  is  in 
the  subsequent  application  of  this  definition  that 
the  Church  of  Enj^and  has  modified  and  improved 
on  the  fandamental  idea  of  the  acholastic  doctrine, 
whilst  the  idea  itself  is  presented,  as  being  part 
of  the  very  texture  of  technical  theology." — -^p. 
Hampden's  Scholastic  Philosophy,  Lecture  VIL, 
p.  32.     See  alto  note  B,  p.  313. 

The  28th  Article  "  of  the  Lord's  Supper  " 
says,"  The  supper  of  the  Lord  is  not  only  a 
sign  of  the  love  that  Christians  ought  to  have 
among  themselves  one  to  another,  but  rather 
a  sacrament  of  our  redemption  by  Chriaf  s 
death  ;"  and  it  adds,  that  to  the  worthy  par- 
taker the  bread  is  a  partaking  of  the  body  of 
Christ,  and  the  cup  a  parti^ing  of  the  blood 
of  Chiist ;  and  the  29th  Article  says,  that  tibe 
wicked,  "thoiigh  they  do  carnally  and  visibly 
press  with  their  teeth,  as  S.  Augustine  saith, 
the  sacrament  of  the  body  and  blood  of 
Chiist,  yet  in  nowise  are  tiiej  partaken  id 
Christ,  but  rather  to  their  condemnation  do 
eat  and  drink  the  sign  or  sacrament  of  so 
great  a  thing." 

The  first  part  of  the  Homily  concerning 
the  Sacrament  contains  the  following  pas- 
sage :  "  Neither  need  we  to  think  that  sudi 
exact  knowledge  is  required  of  every  nuut 
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that  he  be  able  to  discnss  all  high  points  in 
the  doctrine  thereof  ;  but  thus  much  we  must 
be  sure  to  hold,  that  in  the  supper  of  the  Lord 
there  is  no  vain  ceremony,  no  bare  sign,  no 
untrue  figure  of  a  thing  absent  (Matt. 
zxTL);"ttLat  is,  we  ought  to  hold  affinua- 
tively  that  it  is  the  true  figure  of  a  thing 
present. 

The  doctrine  contained  in  these  formu- 
laries excludes  the  Zwinglian  account  of  the 
sacraments.  On  this  point  I  will  cite  the 
opinion  of  Dr.  Liddon,  Professor  of  the 
^cegesis  of  Holy  Scripture  in  the  Univetsity 
of  O^ord,  and  Canon  of  St.  Paul's. 

"  As  oar  Lord's  dirinity  is  the  tmth  which  illu- 
minstes  and  sustains  the  world-redeeming  rirtne  of 
His  death,  so  in  like  manner  it  explains  and  jus- 
tifies the  power  of  the  Christian  Sacraments  as 
actual  channeb  of  supernatural  grace.  To  those 
who  deny  that  JestM  Christ  is  Ood,  the  Sacraments 
are  naturally  nothing  more  than  '  badges  or  tokens ' 
c(  social  co-operation.  The  one  Sacrament  is  only 
'  a  sign  of  profession  and  mark  of  difference,  where- 
by Christian  men  are  discerned  from  others  that  be 
not  christened.'  The  other  is  al  best '  only  a  sign 
of  the  lore  that  Christians  onght  to  have  one  to- 
-waids  another.'  Thus  Sacraments  are  viewed  as 
altogether  human  acts ;  Qod  gives  nothing  in  them ; 
He  has  no  special  relation  to  them.  They  are  re- 
garded as  purely  external  ceremonies,  which  may 
possibly  suggest  certain  moral  ideas  by  recalling 
the  memory  of  a  Teacher  who  died  many  centuries 
ago.  They  help  to  save  His  name  from  dying  out 
among  men.  Thus  they  discharge  the  functions  of 
a  public  monument,  or  of  a  ribbon  or  medal  im- 
plying membership  in  an  association,  or  of  an 
annrrersary  festival  instituted  to  celebrate  the 
name  of  some  departed  historical  worthy.  It  cannot 
be  said  that  in  point  of  effective  moral  power  they 
rise  to  the  level  of  a  good  statne  or  portrait, 
since  a  merely  outward  ceremonial  cannot  recal 
ebaracter,  and  suggest  moral  sympathy  as  efiec- 
tively  as  an  accnrate  rendering  of  the  human 
coontenance  in  stone,  or  colour,  or  the  lines  of  an 
engraving.  Bites,  with  a  function  so  pnrely  histo- 
rical, are  not  likely  to  survive  any  senona  changes 
in  human  feelings  and  associations.'  Hen  gra- 
dnally  determine  to  commemorate  the  object  of 
their  ngaid  in  some  other  way,  which  may  per- 
haps be  more  in  harmony  with  their  personal 
tastes;  they  do  not  admit  that  this  particular 
Ibrm  of  commemoration,  although  enjoined  by  the 
Author  of  Christianity,  binds  their  consciences 
^th  the  force  of  any  moral  obligation ;  they  end 
by  deciding  that  it  is  just  as  well  to  neglect  such 
eommemorations  altogether. 

"  If  the  Socinian  and  Zwinglian  estimate  of  the 
Sacraments  had  been  that  of  the  Church  of  Christ, 
the  Saeraments  would  long  ago  have  been  aban- 
doned as  useless  ceremonies.  But  the  Church  has 
ahrays  seen  in  them,  not  mere  outward  signs  ad- 
dressed to  the  taste  or  to  the  imagination,  nor  even 
signs  (as  Calvinism  asserts)  which  aft  tokens  of 
grace  received  independently  of  them,  but  signs 
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which,  through  the  power  of  ths  promise  and 
words  of  Christ,  effect  what  they  signify.  They  are 
'  effectual  signs  of  Ood's  grace  and  goodwill  towards 
us,  by  which  He  doth  work  invisibly  in  us.'  Thus 
in  baptism  the  Christian  child  is  made  '  a  member 
of  Christ,  a  child  of  God,  and  an  inheritor  of  the 
kingdom  of  Heaven ;'  and  '  the  body  and  blood  of 
Christ  are  verily  and  indeed  taken  and  received 
by  the  faithful  in  the  Lord's  Supper.'  .... 

"  That  depreciation  of  the  Sacraments  has  led 
with  general  consistency  to  depreciation  of  oiur 
Lord's  Eternal  Person  is  a  simple  matter  of  his- 
tory. True,  there  have  been  and  are  believers  in 
our  Lord's  Divinity,  who  deny  the  realities  of 
sacramental  grace.  But  experience  appears  to 
shew  that  their  position  is  only  a  transitional  one. 
For  history  illustrates  this  law  of  fatal  declension 
even  in  cases  where  sacramental  belief,  although 
imperfect,  has  been  fiir  nearer  to  the  truth  than  is 
the  naturalism  of  Zwingli.  Many  of  the  most 
considerable  Socinian  congregations  in  England 
were  founded  by  the  Presbyterians  who  fell  away 
from  the  Church  in  the  seventeenth  century.  The 
pulpit  and  the  chair  of  Calvin  are  now  filled  by  men 
who  have,  alas !  much  more  in  common  with  the 
Bacorian  catechism  than  with  the  positive  element 
of  the  theology  of  the  Institutes.  The  restless 
mind  of  man  cannot  'but  at  last  push  its  principle 
to  the  real  limit  of  its  application,  even  although 
centuries  should  intervene  between  the  premiss 
and  the  conclusion.  Imagine  that  the  Sacraments 
are  only  picturesque  memorials  of  an  absent 
Christ,  and  the  mind  is  in  a  fair  way  to  infer  that 
the  Christ  Who  is  thus  commemorated  as  absent 
by  a  barren  ceremony  is  Himself  only  and  purely 
human." — Liddon's  Bampton  Lectures,  1866; 
Lecture  viii.  p.  719. 

I  hold  it  to  have  been  the  intention  of  the 
formularies  to  exclude  the  Zwinglian  doc- 
trine of  bare  commemoration  with  respect  to 
the  Lord's  Supper,  although  that  error  be 
not  expressly  mentioned. 

The  next  error  is,  however,  by  name  pro- 
hibited. "  Transubstantiation,'*  the  Article 
says  "  (or  the  change  of  the  substance  of 
bread  and  wine)  in  the  Supper  of  the  Lord, 
cannot  be  proved  by  Holy  Writ ;  but  is  re- 
pugnant to  the  plain  words  of  Scripture, 
overthroweth  the  nature  of  a  sacrament,  and 
hath  given  occasion  to  many  superstitions." 
(Art.  28.)  This  is  the  only  mode  of  the  pre- 
sence which  is  to  nomine  proscribed  by  the 
Articles.  And  I  am  not  therefore  surprised 
to  find  that  in  his  charge  of  the  year  1866 
to  the  clergy  of  his  diocese,  the  Bishop  of 
St.  David's,  in  contrasting  our  Commiuion 
service  with  the  Boman  missal,  and  our  doc- 
trine of  the  Lord's  Supper  with  that  of 
Rome,  should  say  : — 

"  And  here  I  cannot  refrain  fixim  pausing  for  a 

moment  to  remark,  that  there  is  perhups  no  lieail  of 

theological  controversy  in  which  our  Church  stands 

in  more  advantageous  contrast  with  Borne,  or  in 
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which  we  hare  more  leaaon  thankfully  to  leoog- 
nise  her  characteristic  moderation,  than  this.  The 
tenet  of  TransnbstantiaUoD,  decreed  as  an  article 
of  faith,  combines  in  itself  the  two  extremes  of 
irreverent  rationalism  and  presumptuous  dogma- 
tism." .  .  .  . — Charge  delivered  by  the  Bishop  of 
St.  David's  (1866),  P- 96. 

"  The  Church  of  Borland,  on  the  contrary,  has 
dealt  with  this  subject  in  a  spirit  of  true  reverence 
as  well  as  of  prudence  and  charity.  She  asserts  the 
mystery,  inherent  in  the  institution  of  the  Sacra- 
ment, but  abstains  from  all  attempts  to  investigate 
or  define  it,  and  leaves  the  widest  range  open  to 
the  devotional  feelings  and  the  private  meditations 
of  her  children  with  regard  to  it.  And  this  liberty 
is  so  large,  and  has  been  so  freely  used,  that  apart 
from  the  express  admission  of  Transabstantiation, 
or  of  the  grossly  carnal  notions  to  which  it  gave 
rise,  and  which,  in  the  minds  of  the  common  people, 
are  probably  inseparable  trota  it,  I  think  there  can 
humy  be  any  description  of  the  real  presence, 
which,  in  some  sense  or  other,  is  nnivereaUy  al- 
lowed, that  would  not  be  found  to  be  authorised 
by  the  language  of  eminent  divines  of  our  Church ; 
and  I  am  not  aware,  and  do  not  believe,  that  our 
most  advanced  Ritualists  have  in  tact  overstepped 
those  very  ample  bounds."  —  Charge  delivered  by 
the  Bishop  of  St  David's  (1866),  pp.  97,  98. 

AutKoriHet  at  to  the  Conitruetion  of  the  For- 
midariet  relaiing  to  the  Holy  Eveharut. 

Having  regard  to  the  canons  aa  to  the 
liberty  of  clergymen  Itiid  down  in  the  judg- 
ments to  whom  I  have  referred,  I  ventiure  to 
support  the  position  of  the  Bishop  of  St. 
David's  with  the  following  authorities. 

And  first  let  me  begin  with  those  two  au- 
thorities, to  whom  I  have  already  referred, 
and  who  demonstrate  the  id«itity  of  the 
present  doctrine  of  the  Church  of  England 
with  that  which  she  has  maintained  from 
Anglo-Saxon  times  upon  the  subject  of  the 
presence  in  the  Euch^ist. 

I  select  the  following  passages  from  the 
famous  treatise  of  Ratramn  : — 

"  Nunc  redeamus  ad  ilia,  quorum  causa  dicta  sunt 
ista;  videlicet,  carpus  et  sangninem  Cbristi.  Si 
enim  nulla  sab  figura  mystenum  illud  peragitur, 
iam  mjrsterium  non  rite  vocitatur;  quoniam  myste- 
num dici  non  potest,  in  quo  nihil  est  sbditum,  nihil 
&  corporalibuB  sensibus  remotum,  nihil  aliquo  vela- 
mine  contectam.  At  ille  panis  qui  per  Sacerdotis 
ministerium  Christi  corpus  efficitur,  aliud  extorios 
humanis  sensibus  ostendit;  et  aliud  interius  fide- 
lium  mentibus  clamat.  Exterius  quidem  panis,  quod 
anti  fiierat,  forma  prsetenditur,  color  ostenditur, 
sapor  sceipitur.  Ast  interius  longi  aliud,  multoque 
pretiosius  multoque  excellentius  intimatur;  quia 
ctslesto,  quia  divinum,  id  est  Christi  corpus  ostendi- 
tur; quo  non  sensibus  camis;  sed  animi  fidelis 
contuitu,  vel  aspicitur,  vel  accipitur,  vel  comeditur. 
Tinum  quoqne,  quod  Saoerdotali  coniecratiane 
Cbristi  sanguinis  efilcitur  sscramentum,  aliud  su- 
perficie  tanns  ostendit;  aliud  interius  continet. 


Quid  enim  aliud  in  snpetficie;  qnam  substantia 
vini  conspicitur?  Onsta,  vinum  sapit;  Odora, 
vinum  redolet ;  Inspice,  vini  color  intuetur.  At 
interius  si  consideres,  jam  non  liquor  vini,  sed 
liquor  sanguinis  Christi  credentinm  mentibus  et 
sapit,  dum  gustatur ;  et  agnoscitur,  dum  conspici- 
tor ;  et  probatur,  dum  odorstnr.  Hiec  ita  esse  dum 
nemo  potest  abn^are,  claret;  quia  panis  ille  vi- 
nnmque  figuiati  Christi  corpus  et  sanguis  ndstit. 
Non  enim  secundum  quod  videtur,  vel  camis  spe- 
cies nuUo  pane  oognosdtnr,  vel  in  illo  vino  cmoria 
unda  monstmtor:  cum  tamen  post  mystieam  con- 
secrationem  nee  panis,  jam  dicitur,  nee  vinum,  sed 
Christi  corpus  et  sanguis."  —  Bertnuni  Presby- 
teri  De  Ooriore  et  Bangvine  Dormni,  &c.,  pp.  9-11. 
Edition  published  at  Geneva,  1641  ;  see  also  Eng- 
lish edition,  published  at  Dublin,  1 753. 

"Quierendnm  etgo  est  ab  eis,  qui  nihil  hie 
fignratft  volant  accipere,  sed  totom  in  veritatis 
simplicitate  consistore  ;  secundum  quod  demntatjo 
facta  sit :  ut  iam  non  sint  quod  anti  fiienmt, 
videlicet,  panis  atque  vinum ;  sed  sint  corpus  atqne 
sanguis  Christi  ?  Secundum  speciem  namqne 
creature,  formamque  rerum  visibilinm,  ntrumque 
hoc,  id  est,  panis  et  vinum,  nihil  habent  in  se  per- 
mutatum." — Beitrami,  pp.  IS,  14. 

"Sicut  ergo  paal6  ante  quim  patwetnr,  panis 
substantiam  et  vini  creatnram  convertere  potuit  in 
proprium  corpus  quod  passurum  erat,  et  in  suom 
sanguinem  qui  post  fundendns  extabat :  sic  etiam 
in  deserto  manna  et  aquum  de  petit  in  sunm 
eamem  et  sanguinem  convertere  pnevaloit  qnam- 
▼is  longi  post  et  caro  illius  in  cruce  pro  nobis  pen- 
denda,  et  sanguis  eius  in  sblutionem  nostiam  fon- 
dendus  snperabat." — Bertrami,  pp.  33,  24. 

"Itemconsequenter:  in  illo  Sacramento  Christns 
esti'.  quia  corpus  Christi  est.  Non  ergo  corporalis 
esca,  sed  spintualis  est  Quid  apertius ;  quid  ma- 
nifestius ;  quid  divinius  7  Ait  enim ;  in  illo  Sacra- 
mento Christns  est  Non  enim  ait  ille  panis  et 
illud  vinum  Christus  est  Qnod  si  diceret  Chris- 
tum corruptibilem  (quod  absit)  et  mortalitati  sub- 
jectum  predicaret  Quidquid  enim  in  iUa  esca  vel 
cemitur  vel  gustetur  corporaliter,  corruptabilitati 
constat  obnoxium  esse.  Addit,  quia  corpus  Christi 
est 

"  Insurgis  et  dicis,  Eoee  manifest^  ilium  panem, 
et  ilium  potam  corpus  esse  Christi  coniSt^tar. 
Sed,  attends  quemaamodum  subjungitur.  Noo 
ergo  corporalis  esca,  sed  spiritnalis  est  Kon  igitur 
sensum  camis  adhibeas.  Nihil  enim  secundum 
eum  hie  deceraitur.  Est  quidem  corpus  Christi,  sed 
non  corporate,  sed  spiritnala.  Est  sanguis  Christi, 
sed  non  corporalis,  sed  spiritnalis.  Nihil  isitor 
hie  corporaliter,  sied  spiritualiter,  sentienanm. 
Corpus  Christi  est,  sed  non  corporaliter,  et  san- 
guis Christi  est,  sed  non  corporaliter." — Bertiami, 
pp.  40,  41. 

"  Fonamus  adhnc  unum  patris  Angnstini  testi- 
monium, quod  et  dictoruto  fidem  nostrorum  astmat, 
et  sermonis  marginem  ponat  In  seimone  qnem 
fecit  ad  popnlum  de  sacramento  altaris,  sic  infit. 
Hoc  quod  videtis  in  altari  Dei,  jam  transact^  nocte 
vidistis.  Sed  quid  esset  quid  sibi  vellet,  quam 
magna  rei  sacramentum  contineret  nondnm  aa- 
distis.    Qnod  ergo  videtii,  panis  est  et  calix,  quod 
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Tobis  etiam  oenli  yestri  rennnti&nt:  quod  sntem 

fides  Teatxa  postulat  instruenda,  panis,  est  corpus 

Christi ;  csliz  est  sanguis  Christi.    Breriter  qui- 

dem  hoc  dktnm  est  quod  fide  forti  sufflciat :  sed 

fidra  instractionem  desiderat.     Bicit   enim  Pro- 

pheta :  Nisi  credideritis,  non  intelligetis.    Fotestis 

ei^  dicere  mihi,  pnecepisti  ut  credamus :   expone 

nt  intelligam.    Potest  enim  animo  cqjnspiam  cogi- 

t&tio  talis  oboriri :  Dominus  noster  Jesus  Christus 

norim  onde  aeceperit  camem,  de  Virgine  scilicet 

MariA,  infans   lactatujs   est,    nntritiu   est,  crevit, 

>d   juTenilem  ctatem    perductujs    est,   i  Judsis 

penecationem  psssus  est,   ligno  snspensus    est, 

mteifectua  est,  ae  ligno  depositus  est,  sepultns  est, 

tertio  die  resurrexit,  quo  die  Toluit,    in   ccelam 

ascendit,  illnc  lerarit  corpus  suum,  inde  renturus 

est  judicare  rivos  et  mortuos,  ibi  est  inod6  sedens 

ad  dezteram  Patris.    Quomodo  panis  corpus  eins ; 

et  ealix,  Tel  quod  habet  calix ;  quo  modo  ejus  est 

sanguis?    bta  fratres,  idto  dicuntur  sacramenta 

9wta   in  eit  aliud  vidttur,  et  aliud  intdligitur. 

Quod  ridetur    speciem    habet  corporalem,   quod 

inteUigitnr  fructnm  habet  spiritnalem.     Ista  vene- 

rabilis  Author  dicens,  instruit  nos  quid  de  proprio 

eorpore  Domini,  qood  de  UariA  natum,  et  nunc  ad 

dext«nun  Patris    sedet,    et  in  quo  venturus  est 

jadirare  yivos  et  mortaos ;  et  quid  de  isto,  quod 

saper  altare  ponitur,  et  popnlo  participatur,  sentiio 

debeamns.     Illud  integrum  est,  neque  ullA  sections 

dJTiditur,  nee  ullis  figuris  obrelatur.     Hoc  Ter6 

quod  supra  mensam  JJomini  continetur,  et  figura 

est,    quia    saciamentnm    est:   et  ezterins    quod 

T-idetar  speciem  habet  corporeun  qnse  pascit  corpus : 

intnins    rerA    quod    inteUigitnr,   fructum   habet 

■piritualem,  qui  Tivificat  animam  "  (4). 

(4)  Bertrami,  ib.,  pp.  61 — 64. 

The  learned  Cave  says,  "Beriramntu,  rectius 
Sairamnut,  natione  ut  videtnr  G-allus  in  reteri 
Boonasterio  CorbeienM  monachus  et  presbyter 
tandem  iaTsnte  Carole  Oalvo  in  dioecesi  Suessoni- 
«ii>i  ccenobii  prepositos.  Claniit  anno  840  quo 
circa  tempore  vel  panic  ante  ad  scribendum  se 
afrinTJt." 

He  wrote  "  De  Viisine  Dominum  partoriente," 
"  De  Predestinations,  849 ;  et  paolo  poet  decanta- 
tissimnn  ilium  d«  E»ieharUti&  libellam  in  lucem 
eroiisisse  Tidetnr." 

"  JM  Corpon  el  Sanguine  DomiHi  liber  in  qno 
qnam  sperti  qnam  deserti  de  re  EucharisticA  agit 
et  tzansnbstantiationis  dogma  pront  in  seholis 
poDtiliciis  esplicstnr  qnam  dilnciai  refellit,  norant 
qnot  qnot  rel  prima  theologis  tyrodnia  posuemnt." 

Then  he  repels  the  calumny  of  the  Bomanists 
that  the  word  was  corrupt  and  interpolated  ;  and 
•peaks  of  iEUfric's  works, — 

"Advemu  qnot  fidem  faciunt  tot  vetnsti  codices 
«t  .£lfrici  oostri  qui  anno  960  floruit  homilia 
Paschalis  ex  Batiamni  libello  posne  ad  verlmm 
desompto." 

Of  Patduuiiu  Sadbertut  (Cave  says),  "gente 
Oallna  natus  est  annucvrciter  786.  Prima  pietatis 
et  doctrinse  tyrocinia  posuit  inter  monachos  qui 
m^ori  monialium  Suessionessium  cstui  inserrie- 
bant,"  he  entered  under  Adelard  844.  "  Pnefec- 
tnram  ccenobii  Corbeiensis  obtenuit." 


Of  this  book  of  Bertram's  Bishop  Hampden 
says  : — 

"  The  opposition  of  controTersy,  whilst  it  led  the 
orthodox  to  assert  an  actual  presence  of  the  in- 
carnate Christ  under  the  sacramental  symbols  of 
bread  and  wine,  made  thorn  charge  their  adrer- 
saries  with  holding  the  sacraments  to  be  only 
figns,  memorials  of  Christ's  passion,  and  not  the 
actual  oblation.  And  this  may  account  for  the 
pointed  expression  in  one  article,  that '  The  supper 
of  the  Lord  u  not  only  a  aign  of  the  loTe  which 
Christians  ought  to  have  among  themselTes,  but 
rather  is  a  sacrament  of  our  redemption.'  In 
denying  ap  actual  communication  of  Cluist  to  the 
sacred  emblems,  it  became  necessary  to  guard 
against  the  constmction  of  asserting  a  merely  com> 
memoratiye  rite,  and  thus  evacuating  the  sacra- 
ment of  its  holy  burthen  of  grace.  For  neitbsr 
Ratramn,  in  opposing  the  doctrine  of  Faschase, 
nor  afterwards  Berenger,  in  advocating  the  views 
of  Erigena  against  Lanfranc,  appear  to  have  held 
that  the  Eucharist  was  nothing  more  than  a  sign. 
Ratramn,  indeed,  distinctly  asserts  a  real  presence, 
though  he  does  not  admit  a  presence  of  the 
crucified  bo^  of  Christ  in  the  consecrated  bread 
and  wine.  It  is  a  real  *and  true  presence  that  he 
asserts,  the  virtue  of  Christ  acting  in  the  way  of 
efficacious  assistance  to  the  receiver  of  the  sacra- 
ment. The  Church  of  England  doctrine  of  the 
sacraments,  it  is  well  known,  is  founded  on  the 
views  g^ven  by  this  author.  Cranmer  and  Kidley 
are  said  to  have  studied  his  work  together,  and  to 
have  derived  their  first  ray  of  light  on  the  subject 
from  that  study." — Bishop  Hampden's  Bampton 
Lectures,  1832 Lecture  VIL  p.  320. 

And  the  Bishop  of  St.  David's,  in  his 

charge  of  1857,  remarks  : — 

"  And  as  Paschasius  and  Batramn  do  doubt 
frequently  communicated  at  the  same  altar,  so  nob- 
withstanding  the  wide  divergency  of  their  opinions, 
they  may  have  done  so  with  equal  benefit  to  them- 
selves. But  the  consequences  of  their  dispute  were 
not  of  slight  moment,  and  are  seen  and  felt  at  this 
day.  Paschasius  contributed  more  than  any  indi- 
vidual before  Lanfranc  to  the  preponderance  of 
that  belief  which  became  the  dogma  of  transub- 
stantiation.  Batramn's  treatise,  as  is  well  known, 
exercised  a  most  powerfnl  influence  on  the  mind.of 
Bidley,  and  was  thus  mainly  instrumental  in  fix- 
ing the  doctrine  of  the  Church  of  England  on  the 
Eucharist,  or  rather  in  restoring  that  of  the  Anglo- 
Saxon  Church,  at  expounded  in  exact  cotj^ormity  to 
the  idea*  and  partly  to  the  vertf  wordt  of  Ratramn, 
by  JElfric,  in  the  Paschal  Homily,  where  he  teaches, 
'  This  mystery  is  apledge  and  a  ^vmbol ;  Christ's 
body  in  truth.    This  pledge  we  hold  mystically, 

"  Primus  anctor  (fatante  ipsomet  Bellarmino  de 
Script  Eccles.  p.  226)  qui  serio  et  copiose  scripsit 
de  veritate  Corporis  et  Sanguinis  Domini  in 
EucharistiA"  Cave  however  pronounces  even  of 
Paschasius,  "  non  pnnca  tradere  qiue  cnm  receptA 
Ecclesiie  Bomanie  doctrinA  nequaqnam  conve- 
niuDt."    ib.  32. 
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until  we  come  to  the  truth,  and  then  will  this 
pledge  be  ended.' "  —  Mr.  Thorp's  TVanslation, 
Vol.  II.  p.  273,  in  the  publications  of  the  Slfne 
Soi-iety. 

"Most  justly  therefore  did  Canon  Hopkins 
obsorve  (in  the  dissertation  prefixed  to  his  edition 
of  the  treatise,  ed.  1868,  c.  8,  p.  105),  that  'the 
doctrine  of  Ratramn  was  the  very  same  doctrine 
which  the  Church  of  England  embraced  as  most 
consonant  to  scripture  and  the  fathers.'  Which  is 
not  what  our  adrersaries  would  put  upon  us,  that 
the  Sacrament  of  the  Lord's  Supper  is  a  naked 
commemoration  of  our  Saviour's  death,  and  a  mere 
sign  of  His  body  and  blood,  but  an  efficacious 
mystery,  accompanied  with  such  a  divine  and 
spiritual  power  as  renders  the  consecrated  elements 
truly,  though  mystically,  Christ's  body  and  blood, 
and  communicates  to  us  the  real  fruits  and  saving 
benefits  of  His  bitter  passion.  And  this  is  the 
doctrine  of  Bortram  in  both  parts  of  his  work." — 
Appendix  to  Charge  of  Bishop  of  lit.  DavicTt,  1867, 
p.  135. 

Next  in  order  of  date  and  importance  are 
the  works  of  the  Anglo-Saxon  Abbot  of 
Malmesbury  and  St.  Alban's,  .lElfric,  who 
was,  perhaps,  also  Archbiahop  of  Canterburj- 
from  995  to  1005.— Anglia  Sacra,  Vol.  I. 
p.  125  ;  Lingard,  Hist,  and  Antiq.  of  Anglo- 
Saxmx  Church,  Vol.  II.,  pp.  311,  5,  99.  His 
sermon  of  the  "  Paschal!  Lambe  "  was  first 
printed  in  Saxon  character,  and  in  Queen 
Elizabeth's  reign  published,  as  I  have  already 
said,  by  Archbishop  Parker,  and  subscribed 
by  him  and  his  sufiragans  ;  the  object  being 
to  shew  that  the  doctrine  of  the  Eucharist  in 
the  English  Church  was  not  an  innovation 
upon  but  a  revival  of  the  Catholic  faith. 

To  the  publication  of  this  work  Parker 
prefixed  the  following  preface  : — 

"As  the  writynges  of  the  Fathers  even  of  the 
first  age  of  the  Cburche  be  not  thought  on  all  parts 
so  perfect  that  whatsoever  thyng  hath  been  of 
them  spoken  ought  to  be  receaved,  without  all  ex- 
ception (which  honour  trulye  themselves  both 
knewe  and  also  have  confessed  to  be  only  due  to 
the  most  holy  and  tryed  word  of  God),  so  in  this 
sermon  here  published  some  tbynges  be  spoken 
not  consonant  to  sounde  doctrine,  but  rather  to 
such  corruption  of  great  ignorance  and  supersti- 
tion as  hath  taken  root  in  the  Church  of  long  time, 
being  overmuch  cumbered  with  monckery. 

"  As  where  it  speaketh  of  the  Masse  to  be  pro- 
fitable to  the  quick  and  the  dead ;  of  the  mixture 
of  water  with  wyne,  and  whereas  here  also  is  re- 
portes  made  of  ij  vayne  miracles  .  .  .  with 
some  other  suspitious  words  sounding  to  supersti- 
tion. But  all  these  things  that  be  thus  of  some 
reprehension  be  as  it  were  but  by  the  way  touched ; 
the  full  and  whole  discourse  of  all  the  former  part 
of  the  sermon  and  almost  of  the  whole  sermon  is 
about  the  understanding  of  the  Sacramentsll 
bread  and  wine  how'  it  is  the  bodye  and  bloude  of 
Christ  our  Saviour,  by  which  is  revealed  and  made 
knowen  what  hjith  been  the  common  taught  doc- 


trine of  the  Church  of  England  on  this  behalf 
many  hundredth  years  agoe  contrarye  to  the  un- 
advised writyng  of  some  nowadays.  Now  that 
thys  foresaid  Stuon  Homely  with  the  other  testi- 
monies before  alledged  doe  fiiUye  agree  to  the  olde 
auncient  bookes  (whereof  some  bee  written  in  the 
olde  Saxon  and  some  in  the  Lattyne)  from  whence 
they  are  taken ;  these  here  underwritten  upon 
delegent  perusing  and  comparing  the  same,  have 
found  by  conference  that  they  are  truely  put  forth 
in  print  without  any  adding  or  withdrawing  any- 
thing for  the  more  faithful  reporting  of  the  same 
and  therefore  for  the  better  credite  thereof  have 
fculiscribed  their  names  ; — 

"  MatUiewe,  Archbishop  of  Canterbury ;  Tbomiis, 
Archbishop  of  York ;  Edmund  Bishop  of  London; 
James,  Bishop  of  Durham;  Bobert,  Bishop  of 
Winchester ;  William,  Bishop  of  Chichester ;  John, 
Bishop  of  Hereford ;  Richard,  Bishop  of  Elye ; 
Edwine,  Bishop  of  Worcester ;  Nicholas,  Bishop 
of  Lincoln ;  Richard,  Bishop  of  St.  Davys;  Thomas, 
Bishop  of  Lichfield  and  Coventary  ;  John,  Bishop 
of  Norwich  ;  John,  Bishop  of  Carlisle ;  Nicholas, 
Bishop  of  Bangor. 

"  With  divers  other  personages  of  honour  and 
credit  subscribing  their  names,  &c." 

Parker  entitled  this  book — 

"  A  sermon  of  the  Paschall  Lambe,  and  of  the 
Sacramentall  Body  and  Bloude  of  Christ  onr 
Saviour,  written  in  the  olde  Saxon  tounge  befoie 
the  Conquest,  and  appoynted  in  the  reigne  of  the 
Saxons  to  be  spoken  unto  the  people  at  Easter 
before  they  should  receave  the  Communion,  and 
now  first  translated  into  our  conunon  Eoglishe 
speche." 

I  select  the  following  extracts  : — 

"  We  Christens  keep  Christes  resurrection  as  the 
time  of  Easter  these  vii.  dayes,  becsuM,  throueh 
Hys  Bufferring  and  rising  we  be  delivered  and  be 
made  cleanby  going  to  this  holy  housel,  as  Christ 
sayth  in  His  Qospel,  '  Verely,  vepely,  I  say  unto 
you,  ye  have  no  lite  in  you,  except  ye  eate  my  Flesh 
and  drinke  my  Bloud.  He  that  eat<>th  my  Flesh, 
and  drinketh  my  Blond,  abideth  in  me,  and  I  in 
him,  &nd  hath  the  everlasting  life ;  and  I  shall 
rise  him  up  at  the  last  day.'  '  I  am  the  lively 
bread  that  came  down  from  Heaven,  not  bo  as 
your  forefathers  eate  the  Heavenlye  bread  in  the 
wilderness  and  afterwarde  dyed.  He  that  eateth 
thys  bread  he  liveth  for  ever.'  He  blessed  bread 
before  his  suffering,  and  divided  it  to  His  disciples, 
thus  saying :  '  Eate  this  bread,  it  is  my  Body,  and 
do  this  in  my  remembrnunce,'  Also  He  blessed 
wyne  in  a  cuppe,  and  said :  '  drink  ye  all  of  thvs. 
Thys  is  My  Bloude  that  is  shedde  for  many  in 
forgeuenesse  of  sinnes.' 

"  The  Apostles  dyd  as  Christ  commannded,  that 
is,  they  blessed  bread  and  wine  to  housell  asayne 
afterwarde  in  His  remembrance.  Even  so  also 
their  successours  and  all  priestes  by  Christes  com- 
maundement  doe  bless  bread  and  wine  to  housell 
in  hys  name  with  the  apostoliko  blessing. 

"  Now,  several  men  have  often  searched,  and  do 
yet  often  search,  howe  bread  that  is  gathered  of 
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corn*,  Aod  throogh  fyers  heated  baked,  may  bee 
tuned  to  Christes  body,  or  how  wyne  that  is 
pressed  ont  of  many  grapes  is  turned  through  any 
Dl^sing  to  the  Lordes  Bloude. 

"  Now,  saye  we  to  suche  men,  that  some  thinges 
be  apoken  of  Christ  by  siguification,  some  by  things 
certain 

"  Why,  then,  is  the  holy  housel  called  Christ's 
body,  or  his  Blonde,  if  it  be  not  truely  that  it  is 
called  ?  Truly,  the  bread  and  the  wine,  which  by 
the  masse  of  the  priest  be  hallowed  shewe  one 
thrng  without  to  humayne  understanding  and  an 
othor  thing  they  call  within,  to  belieuing  mindes. 
AVithont  tliey  bee  sene  brrad  and  wine  both  in 
figure  and  in  taste:  but  they  be  truly,  after  ihe 
hallowing,  Christe's  Body  and  Hys  Bloude,  through 
ghostly  mistery.  Beholde,  nowe,  we  see  two 
thynges  in  this  one  creature,  after  true  nature, 
the  water  is  corruptible  water,  and  after  ghostlye 
misteiye  hath  healing  mighte.  So  also  if  we  be- 
holde the  bolye  housell  after  bodely  understanding, 
then  we  see  that  it  is  a  creature  corruptable,  and 
mutable :  if  we  acknowledge  therein  ghostloy 
myght,  then  understAnd  we  that  lyfe  is  therein, 
and  that  it  giTeth  immortalitie  to  them  that  eat  it 
with  beliefe  ;  much  is  Ix-twixt  the  invisible  myghte 
of  the  holya  housell,  and  the  visible  shape  of  hys 
proper  nature.  It  is  naturally  corruptible  bresid, 
and  corruptible  wine,  and  is  by  myghte  of  God's 
worde  truly  Christes  Bodye  and  Hys  Bloode,  not 
to,  notwithstanding  bodely  but  ghostely.  Much 
is  betwixt  the  Body  Christ  suffered  in  and  the 
bodre  that  is  hallowed  to  housell ;  ..... 
his  ghostly  Body,  which  we  call  the  housell,  is 
gathered  of  many  comes,  witliout  bloude  and 
bone,  without  lymme,  and  without  soule,  and, 
therefore,  nothing  is  to  be  vnderstode  therein 
bodelye,  but  all  is  ghostly  to  be  vnderstode. 
'Whataoerer  is  in  that  housell  which  giveth 
inbstaunce  of  lyfe  that  is  of  the  ghostlye  myghte, 
and  invisible  doing — therefore,  is  the  holy  housell 
called  a  misterye,  because  there  is  one  thing  in 
it  seene,  and  another  thing  nnderstode  —  that 
which  is  ther  sene,  hath  bodely  shape,  and  that 
we  do  there  understand,  hath  ghostlye  might. 

"Certaynely  Christes  Bodye  which  suffered 
death  and  rose  from  death,  never  dyetb  henceforth : 
bat  is  eternal  and  inpeseible.  The  housell  is 
temporall  not  etemall.  Corruptible,  and  denied 
into  sundry  parts  ;  chewed  between  teeth,  and  sent 
into  the  bellye,  bowbeit,  nevertheless,  after  ghostlye 
nyght,  it  is  all  in  every  part.  Many  receive  the 
holy  bodye :  and  yet,  notwithstanding  it  is  so  all 
in  every  parte,  after  ghostly  mistery ;  though  to  some 
man  fall  a  less  deale,  yet  there  is  no  more  myghte, 
notwithstanding,  in  the  more  parte,  than  in  the 
Inse,  because  it  is  all  in  each  man  after  the  in- 
visible myght 

"  Thys  mistery  is  a  pledge  and  a  fignre,  Christes 
body  is  truth  itself.  Thys  pledge  we  do  keepe 
mistically  until  that  we  be  come  to  the  truth  itselfe, 
and  then  is  this  pledge  ended.  Truelye,  it  is  so 
u  we  before  have  said,  Christes  bodye  and  Hys 
blonde,  not  bodelye,  but  ghostlye.  And  ye  shoulde 
nut  search  huw  it  is  done,  but  holde  it  in  yuur 
beVefe  that  it  is  so  done. 


"  Let  us  heare  the  apostles  wordes  about  this 
mystery ;  Paule  the  Apostle  speaketh  of  the  old 
Israelites  thus,  writing  in  his  Epistle  to  faithfull 
men.  All  our  forefathers  were  baptised  in  the 
cloud  and  in  the  sea ;  and  all  they  eat  the  same 
ghostlye  meat,  and  drank  the  same  ghostlye  drink. 
They  drank  trurlye  of  the  stone  that  followed 
them  and  that  stone  was  Christ.  Neither  was  the 
stone  then  from  which  the  water  ranne,  bodely 
Christ,  but  it  signifyed  Christ,  that  calleth  thna  to 
all  beleaving  and  faithfull  men  :  whosoever 
thirstetb,  let  him  come  to  me  and  drinke.  And 
from  his  bowels  floweth  lyuely  water !  This  he 
sayde  of  the  holy  ghost,  whom  he  receineth  « hich 
beleaveth  on  hyme. 

"  Th'3  Apostle  Paule,  sayth  that  the  Israelites 
did  eat  the  same  ghostly  meate,  and  drink  the 
same  ghostly  drinke:  because  the  Heavenly  mcate 
that  frti  them  forty  years,  and  the  water  which 
from  the  stone  did  flow,  had  signification  of 
Christes  bodye  and  Bis  blonde,  that  now  be 
offered  dayly  in  Ood's  Chnrch.  It  was  the  same 
which  we  now  offer,  not  bodely,  but  ghostly. 

"  We  sayd  unto  you,  a  little  before,  that  Christ 
hallowed  bread  and  wine  to  housell  before  His 
suffering,  and  sayd.  This  is  my  body,  and  my  bloud. 
Yet,  he  bad  not  "then  suffered.  But  so,  notwith- 
standing. He  turned  through  invisible  might,  the 
bread  to  His  own  body,  and  the  wyne  to  His 
bloode,  as  He  before  did  in  the  wilderness,  before 
that  He  was  borne  a  man,  when  He  turned  that 
heauenly  meat  to  His  flesbe,  and  the  flowing  water 
from  the  stone  to  Hys  own  bloude. 

"  Very  many  ate  of  the  Heavenlye  meate  in  the 
wilderness,  and  drank  the  ghostlye  drinke,  and 
were  nevertheless  dead,  as  Christ  sayd.  And 
Christ  ment  not  the  death  which  none  can  ereape, 
but  the  everlastynge  death  which  some  of  the  folkn 
deserved  for  their  untieliefe. 

.  .  .  "The  Saviour  sayde.  He  that  eateth 
my  flesh,  and  drinketh  my  blood,  hath  everlasting 
life.  He  bade  them  not  to  eat  the  body  which  he 
was  encompassed  with,  nor  the  bloud  to  drink 
which  He  shed  for  us ;  but  He  meant  with  those 
wordes,  the  holy  housell,  which  ghostly  is  His 
body  and  His  bloud ;  and  he  that  tasteth  it  with 
believing  hart  hath  the  eternal  lyfe.  In  the  old 
law  faithful  men  offered  to  God  divers  sacrifises, 
that  had  foresignification  of  Christes  body,  which 
for  our  sinnes  He  himselfe  to  His  heavenly  Father 
hath  since  offred  as  a  sacrifice." — A  Sermnn  of  the 
Paschal!  Lambe,  etc.  Lnmley,  1849.  Also  printed 
in  Homilies  of  the  Anglo-Saxon  Church,  vol.  ii., 
published  in  1846. 

I  will  now  refer  to  the  letter  of  Mitnc, 
already  mentioned,  to  Wulfstone,  Archbishop 
of  York,  also  translated  into  English  in  the 
reign  of  Elij»beth,  and  commented  upon  by 
the  learned  Dr.  Bouth,  as  a  valuable  illustra- 
tion of  the  Church's  doctrine  as  to  the 
Eucharist. 

"Christ  himselfe  blessed  honssell  before  His 
suffring.  He  blessed  the  bread  and  brake  thus 
speaking  to  His  apostles:  Eatt  this  bren<f,  it  is 
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tim  body.  And  aga^me  He  blessed  one  chalice 
with  wyne  and  thus  also  speaketh  mto  them : 
Drinktyt  all  of  thi$,  it  u  myne  ovm  blood  of  the 
Newe  Tutamtnt  which  ia  ihedfor  many  in  forgeue- 
neu  ofmnnet.  The  Lord  trhich  halowed  housel 
before  His  suffering  and  sayeth  that  the  bread  traa 
His  owne  body  aad  that  the  wyne  was  truly  His 
blond.  He  haloweth  dayly  by  the  hands  of  the 
prist  bread  to  His  body,  and  wfne  to  His  bloud  in 
ghostly  mystery,  as  we  read  in  bokes.  And  yet 
thatliaely  bread  is  notbodely  so  notwithstanding: 
not  the  self  same  body  that  Christ  suffered  in. 
Nor  that  holy  one  is  the  Sariour's  bloud  which 
wax  shed  for  tb  in  bodely  thirg,  but  in  ghostly 
vnderstanding.  Both  be  truly  that  bread  Hys 
body,  and  that  wyne  also  Hys  bloud,  as  was  the 
Heauenly  bread,  which  we  call  Manna,  that  fed 
forty  yerea  Ood's  people.  And  the  cleare  water 
which  did  then  lunne  from  the  stone  in  the 
wilderness,  was  truly  his  bloud,  as  Paule  wrote  on 
■nmme  of  bis  epistles." — Ex  Aelfrid  EpisMa  ad 
Wulf»la»umArchiepucopum  EXioracetuum,  Saxoniee 
icripta;  in  Anglicam  lingtiam,  rtqnatUe  EHzahftha, 
in  Latmam  vera,  interpreU  Aorahamo  Wheloco, 
converta.  Routh,  Scrtptorum  Ecclesiasticorum 
Opiucula,  vol  ii.,  pp.  169-175. 

The  next  authority  to  which  I  refer  is  that 
of  Bishop  Ridley.  In  his  examination  at 
Oxford  it  was  articled  against  him  : — 

"First,  that  thou  Nicholas  Ridley,  in  this  high 
University  of  Oxford,  Anno  1664,  in  the  months 
of  April,  May,  June,  July,  or  in  some  one  or  more 
of  them,  hast  affirmed,  and  openly  defended  and 
maintained,  and  in  many  other  times  and  places 
besides,  that  the  true  and  natural  body  of  Christ, 
after  the  consecration  of  the  priest,  is  not  really 
present  in  the  sacrament  of  the  altar." 

To  this  Ridley  answers  : — 

"  In  a  sense  the  first  article  is  true,  and  in  a 
sense  it  is  false ;  for  if  yon  take  really  for  vere,  for 
spiritually,  by  grace  and  efficacy,  tlien  it  is  true 
that  the  natural  body  and  blood  of  Christ  is  in  the 
sacrament  vert  et  rtaliter,  indeed  and  really  ;  but 
if  you  take  these  terms  so  grossly  that  you  would 
conclude  thereby  a  natural  body  having  motion  to 
be  contained  under  the  forms  of  bread  and  wine, 
vere  et  rtaliter,  then  really  is  not  the  body  and 
blood  of  Christ  in  the  sacrament,  no  more  than 
the  Holy  Ohost  is  in  the  element  of  water  in  our 
baptism." 

The  answer  being  cavilled  at,  he  added 
this  explanation  : — 

"For  both  yon  and  I  agree  herein,  that  in  the 
sacrament  is  the  very  true  and  natural  body  and 
blood  of  Christ,  even  that  which  was  born  of  the 
Virgin  Mary,  which  ascended  into  Heaven,  which 
sitteth  on  the  right  hand  of  Ood  the  Father,  which 
shall  come  from  thence  to  judge  the  quick  and  the 
dead;  only  we  differ  in  modo,  in  the  way  and 
manner  of  being ;  we  confess  all  one  thing  to  be 
in  the  sacrament,  and  dissent  in  the  manner  of 
being  there.  I,  being  fully  by  God's  word  there- 
unto   persuaded,   confess   Christ's   natural    body 


to  be  in  the  sacrament  indeed  by  spirit  and  grace, 
because  that  whosoever  receiveth  worthily  that 
bread  and  wine  receiveth  effectnonsly  Christ's 
body,  and  drinketh  His  blood  (that  is,  he  is  mads 
efiectually  partaker  of  His  passion) ;  and  yon  make 
a  grosser  kind  of  being,  enclosing  a  natural,  a 
lively,  and  a  moving  body,  under  the  slupe  or 
form  of  bread  and  wine.  Now,  this  difference 
considered,  to  the  question  thus  I  answer,  that  in 
the  sacrament  of  the  altar  is  the  natural  body 
and  blood  of  Christ  tere  et  rtaliter,  indeed  and 
really,  for  spiritually,  by  grace  and  efficacy;  for 
soevery  wortiiyreceiverreceiveth  the  very  true  body 
of  Christ.  But  if  you  mean  really  and  indeed,  so 
that  thereby  you  would  include  a  lively  and  a 
moveable  body  under  the  forms  of  bread  and  wine, 
then,  in  that  sense  is  not  Christ's  body  in  the 
sacrament  really  and  indeed." 

The  second  article  of  charge  against  him 
is  : — 

(2.)  "Item,  that  in  the  year  and  months  afore- 
said thou  hast  publicly  affirmed  and  defended,  that 
in  the  sacrament  of  the  altar  remaiuetb  still  the 
substance  of  bread  and  wine." 

Ridley  says  : — 

"  In  the  sacrament  is  a  certain  change,  in  that 
bread  which  was  before  common  bread  is  now 
made  a  lively  presentation  of  Christ's  body,  and 
not  only  a  figure,  but  effectnonsly  lepresenteth  his 
body ;  that  even  as  the  mortal  body  was  nourished 
by  that  visible  bread,  so  is  the  natural  soul  fed 
with  the  heavenly  food  of  Christ's  body,  which  the 
eyes  of  faith  see,  as  the  bodily  eyas  see  only 
bread.  Such  a  sacramental  mutation  I  grant  to 
be  in  the  bread  and  wine,  which  truly  is  no  small 
change,  but  such  a  change  as  no  mortal  man  can 
make,  but  only  that  omnipotency  of  Christ's 
wotd."—SidUy'i  Workt,  pp.  271-4. 

From  his  Dwg/uiaivm  at  Oxford  I  extract 
the  following  passages  : — 

"He  that  sitteth  there  is  here  present  by 
mystery  and  grace:  and  that  is  holden  of  the 
godly,  such  as  communicate  here,  not  only  sacra- 
mentally  with  the  hand  of  the  body,  but,  much 
more  wholesomely,  with  the  hand  of  the  heart, 
and  by  inward  drinking  is  received,  but  by  the 
sacramental  signification  is  holden  of  all  men." 
.     .     .    —Ridlei/»  Workt,  p.  223. 

"  I  grant  the  bread  to  be  converted  and  turned 
into  the  flesh  of  Christ ;  but  not  by  transubstan- 
tiation,  but  by  sacramental  converting  or  tnming. 
'  It  is  transformed,'  saith  Theophylact,  in  the  same 
place,  '  by  a  mystical  benediction,  and  by  the  ac- 
cession or  coming  of  the  Holy  Ohost  unto  the 
flesh  of  Christ.  He  saith  not  by  expulsion  or 
driving  away  the  substance  of  bread,  and  by  sub- 
stituting or  putting  in  its  place  the  corporal  sub- 
stance of  Christ's  flesh.'  And  whereas  he  saith, 
*  It  is  not  a  figure  of  the  body,'  we  should  under- 
stand that  saying,  as  he  himself  does  elsewhere, 
add  '  only,'  that  is,  it  is  no  naked  or  bare  figure 
only.  For  Christ  is  present  in  the  mysteries; 
neither  at  any  time  as  Cyprian  saith,  doth  the 
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Dirine  Hinetty  abstract  Himself  team  the  divine 
mysteries.^     .     .    — RicUey'i  WorJci,  p.  230. 

And  in  answer  to  the  following  argument 
of  Curtop  : — 

"That  which  is  in  the  cap  is  the  same  that 
flowed  from  the  side  of  Christ. 

"Bat  tme  and  pure  blood  did  flow  from  the 
aide  of  Christ : 

"  Ergo,  His  true  and  pure  blood  is  in  the  cnp, — 

SidUu  says, — "It  is  His  true  blood  which  is  in 
tbe  chalice,  I  gnnt,  and  the  same  which  sprang 
ftom  the  side  of  Christ.  But  how  7  It  is  blood 
indeed,  but  not  after  the  same  manner,  after  which 
manner  it  sprang  from  his  side.  For  here  is  the 
blood,  but  by  way  of  a  sacrament.  Again  I  say, 
like  as  the  bread  of  the  sacrament  and  of  thanks- 
giring  is  called  the  body  of  Christ  given  for  us; 
so  the  cnp  of  the  Lord  is  called  the  blood  which 
sprang  from  the  side  of  Christ ;  but  that  sacra- 
mental bread  is  called  the  body,  because  it  is  the 
sacrament  of  his  body.  Even  so  likewise  the  cup 
is  callfd  the  blood  also  which  flowed  out  of  Christ  a 
sidp,  because  it  is  the  sacrament  of  that  blood 
'which  flowed  out  of  his  side,  instituted  of  the 
Iiord  himself  for  our  singular  commodity,  namely, 
for  our  spiritual  nourislunent ;  like  as  baptism  is 
ordained  in  water  to  onr  spiritual  regeneration. 

Curtop. — "  Tha  sacrament  of  the  blood  is  not 
the  blood. 

RuUey. — "  The  sacrament  of  the  blood  is  the 
Hood;  and  that  is  attributed  to  the  sacrament, 
which  is  spoken  of  the  thing  of  the  sacrament. 
•        ••»••» 

WaUm. — "  That  is  very  weU.  Then  we  have 
blood  in  the  chalice. 

RidUy. — "  It  is  true ;  bnt  by  grace,  and  in  a 
iacrament." 

From  the  Homily  oonoeming  the  Sacra- 
ment, the  first  part,  I  take  this  passage  : — 

"Neither  need  we  to  think  that  such  exact 
knowledge  is  required  by  every  man,  that  he  be 
able  to  discuss  all  high  points  in  the  doctrine 
thereof;  but  thus  much  we  must  be  sure  to  hold, 
that  in  the  Sapper  of  the  Lord  there  is  no  vain 
ceremony,  no  bare  sign,  no  untrue  figure  of  a 
thing  absent  (Matt.  xxvi.).  But,  as  the  Scripture 
iaix£,  the  Table  of  the  Lord,  the  bread  and  cup  of 
the  Lord,  the  memory  of  Christ,  the  annunciation 
of  His  death,  yea,  the  communion  of  the  body  and 
blood  of  the  Lord,  in  a  marvellous  incorporation, 
which,  by  the  operation  of  the  Holy  Ohost  (the 
very  bond  of  our  coiyunction  with  Christ),  is 
through  faith  wrought  in  the  souls  of  the  faithful, 
whereby  not  only  their  souls  live  to  eternal  life, 
bat  they  surely  trust  to  win  to  their  bodies  a 
reearreetion  to  immortality  (1  Cor.  z.).  The  true 
nnderstanding  of  this  fruition  and  onion,  which  is 
betwixt  the  body  and  the  head,  betwixt  the  true 
believers  and  Christ,  the  ancient  Catholic  fathers, 
both  perceiving  themselves  and  commending  to 
their  people,  were  not  a&aid  to  call  this  supper, 
some  of  them,  the  salve  of  immortality  and  sove- 
reign preservative  agafnst  death ;  other,  a  deifical 
communion ;  other,  the  sweet  dainties  of  our  Sa- 


viour, the  pledge  of  eternal  health,  the  defence  of 
faith,  the  hope  of  the  resurrection;  other,  the 
food  of  immortality,  the  healthful  grace,  and  the 
conservatory  to  everlasting  life.  Ire».  lib.  iv. 
cap.  34 ;  Ignat.  EpUt.  ad  Ephes.  Dionwiut,  Origen, 
Optat.;  Cyp.  de  Coma  Domini  ;  Atha.  de  Pee.  in 
Stoir.  Sanct.  All  which  sayings,  both  of  the 
Holy  Scripture  and  godly  men,  trul^  attributed 
to  wis  celestial  banquet  and  feast,  if  we  would 
often  call  to  mind,  Oh  t  how  would  they  inflame 
oar  hearts  to  desire  the  participation  of  these 
mysteries,  and  oftentimes  to  covet  after  this  bread ; 
continually  to  thirst  for  this  food !  Not  as  especi- 
ally regaiding  the  terrene  and  earthly  creatures 
wluch  remain,  bat  always  holding  fast  and  clea- 
ving by  faith  to  the  Bock,  whence  we  may  suck 
the  sweetness  of  everlasting  salvation." 

_  In  Jewel's  Apology  I  find  these  expres- 
sions : — 

"  Panem  et  vinum  dicimns  esse  Sana  et  coelestia 
mysteria  corporis  et  sanguinis  Christi,  et  illis 
Christum  ipsum,  vemm  panem  tetemse  vitse  sic 
nobis  piKsentem  exhiberi,  at  ejus  corpus,  sangoi- 
nemque  per  fidem  vere  sumamus." 

And  again  : — 

"  •  *  •  Nee  tamen  cum  ista  dicimns,  ex- 
tenuamus  Cmnam  Domini,  aut  earn  frigidam 
tantum  cseremoniam  esse  docemus,  et  in  e&  nihil 
fieri,  quod  multi  nos  docere  calumniantur.  Chris- 
tum enim  aperimus,  vere  teie  pratenttm  exhiiere 
in  Sacramentii  mis,  in  Baptismo  ut  eum  indua- 
muB ;  in  C<Bn&,  ut  eum  fide  et  spiritu  comedamus, 
et  de  ejus  cruce  ac  sanguine  habeamus  vitam  seter- 
nam  ;  idque  dicimus  non  perfonctorie,  et  frigide, 
led  re  iped  et  uere  fieri.  ....  Christus  ipse 
totus  quantus  est,  oflTertor  et  traditar." 

Bishop  Overall,  in  his  AddiUonal  Notes  to 
the  Book  of  Common  Prayer,  on  the  words 
"That  we,  receiving  these  Thy  creatures  of 
bread  and  wine,  &c.,  may  be  partakers  of 
His  blessed  body  and  blood,"  says  : — 

"Together  with  the  hallowed  elements  of  the 
bread  and  wine,  we  may  receive  the  body  and 
blood  of  Christ,  which  are  truly  exhibited  in  this 
Sacrament,  the  one  as  well  as  the  other. 

"  These  words,  as  I  once  conferred  with  a 
Papist,  were  mightily  excepted  against,  because 
forsooth  they  must  acknowledge  no  bread  and 
wine,  but  a  desition  of  the  nature  and  being  of 
both.  My  answer  was,  that  here  we  term  them 
so  before  consecration  ;  after  that  we  call  them  so 
no  more,  but  abstain  from  that  name,  because  our 
thoughts  misht  be  wholly  taken  up  with  the 
spiritual  food  of  Christ's  body  and  blood.  So  in 
the  thanksgiving  following  we  say,  That  hast 
vouchsafed  to  fnd  tu  who  huve  duly  received  these 
holy  mysteries,  with  the  spiritual  food  of  the  most 
precious  body  and  blood  of  Thy  Son,  fc.  In  the 
meanwhile  we  deny  not  the  bread  and  wine  to  re- 
main there  still  as  Qod's  creatures.  And  I  wonder 
the  Papists  should  so  contend  fortius  same  desitio 
panis  et  vini,  whenas,  in  their  own  service  or 
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mass,  they  abstain  not  from  these  words,  tht 
CBEATVBKS,  after  consecration,  as  we  do.    See  the 

book,   FEB  QUEM  OHNU   DUMINB  BONB  CBBA8  !     A 

certain  argument  that  the  Church  of  Rome  never 
meant  to  teach  that  doctrine,  which  private  men, 
the  late  doctors  and  schoolmen,  have  brought  up 
and  propagated." — Appendix  to  NichoUa  on  the 
Book  of  Common  Prayer. 

And  on  the  words  "And  if  any  of  the 
bread  and  wine,  &c."  : — 

"  It  is  confessed  by  all  divines  that  upon  the 
words  of  the  consecration,  the  body  and  blood  of 
Christ  is  really  and  substantially  present,  and  so 
exhibited  and  given  to  all  that  receive  it,  and  all 
this  not  after  a  physical  and  sensible  but  after  an 
heavenly  and  incomprehensible  manner.  But 
there  yet  remains  this  controversy  amongst  some 
of  them,  whether  the  body  of  Christ  be  present 
only  in  the  use  of  the  Sacrament  and  in  the  act  of 
eating,  and  not  otherwise.  They  that  hold  the 
afSrmative,  as  the  Lutherans  (in  Confess.  Sax.) 
and  all  Calvinists,  do  seem  to  me  to  depart  from 
all  antiquity,  which  places  the  presence  of  Christ 
in  the  virtue  and  benediction  used  by  the  priest, 
and  not  in  the  use  of  eating  the  Sacrament." — 
Appendix  to  NichoUa  on  the  Book  of  Common 
Praj/er. 

George  Herbert,  who  has  been  called  "the 
saintly,    says  : — 

"  The  country  parson,  having  to  administer  the 
Sacrament,  is  at  a  stand  with  himself  how  or 
what  behaviour  to  assume  for  so  holy  things. 
Especially  at  communion  time  he  is  in  great  con- 
fusion, as  being  not  only  to  receive  God,  but  to 
break  and  administer  him.  Neither  finds  he  any 
issue  in  this,  but  to  throw  himself  down  at  the 
Throne  of  Grace,  saying.  Lord,  Thou  knowest 
what  Thou  didst,  when  thou  appointedst  to  be 
done  thus,  therefore  do  Thou  fulfil  what  Thou 
didst  appoint,  for  Thou  art  not  only  the  feast, 
but  the  way  to  it." — Priett  to  the  Sacrament. 

Archbishop  Land,  in  his  memorable  con- 
test with  the  Papist  Fisher,  observes  : — 

"  And  for  the  Church  of  England,  nothing  is 
more  plain  than  that  it  believes  and  teaches  the 
true  and  real  presence  of  Christ  tit  the  Eucha- 
rist" 

And  again — 

"  As  for  the  learned  of  those  zealous  men  that 
died  in  this  cause  in  Queen  Mary's  days,  they 
denied  not  the  real  presence  simply  taken,  but  as 
their  opposites  forced  transubstantiation  upon 
them,  as  if  that  and  the  real  presence  had  been 
all  one.  Whereas  all  the  ancient  Christians  ever 
believed  the  one,  and  none  but  modem  and  super- 
stitious Christians  believe  the  other  .... 
Nay,  Archbishop  Cranmer  comes  more  plainly 
and  more  home  to  it  than  Frith.  '  For  if  you 
understand,'  saith  he,  '  by  this  word  really  rtipsA ; 
that  is  in  very  deed  and  effectually ;  so  Christ, 
by  the  grace  and  efficacy  of  His  passion,  is  indeed 
and  truly  present,  &c.    But  if  by  this  word  reallj/ 


you  understand  corporaliter,  corporally  in  His 
natural  and  organicat  body,  under  the  forms  of 
bread  and  wine,  it  is  contrary  to  the  holy  word  of 
God.'  And  so  likewise  Bishop  Bidley.  Nay, 
Bishop  Kidley  adds  yet  further,  and  speaks  so 
fully  to  this  point,  as  I  think  no  man  can  add 
to  his  expression ;  and  it  is  well  if  some  Protes- 
tants except  not  against  it.  '  Both  you  and  I,' 
saith  he,  'agree  in  this;  that  in  the  Sacrament 
is  the  very  true  and  natural  body  and  blood  of 
Christ,  even  that  which  ascended  into  heaven, 
which  sits  at  the  right  hand  of  God  the  Father, 
which  shall  come  from  thence  to  judge  the  quick 
and  the  dead;  only  we  differ  in  modo,  in  the  way 
and  manner  of  being.  We  confess  all  one  thing 
to  be  in  the  Sacrament,  and  dissent  in  the  man- 
ner of  being  there.  I  confess  Christ's  natuml 
body  to  be  in  the  Sacrament  by  spirit  and  grace, 
&c.  You  make  a  grosser  kind  of  being  enclosing 
a  natural  body  under  the  shape  and  form  of  bread 
and  wine.'  So  far  and  more,  Bishop  Ridley. 
And  Archbishop  Cranmer  confesses  that  he  was 
indeed  of  another  opinion,  and  inclining  to  that 
of  Zuinglius,  till  Bishop  Ridley  convinced  his 
judgment  and  settled  him  in  this  point .  .  .  ." 
Laud  V.  Fisher,  Cardwell's  ed.,  Oxford,  1839, 
pp.  245-49. 

Bishop  Andrewes,  in  his  answer  to  Bellar- 
mine,  says  : — 

"The  Cardinal  is  not,  unless  willingly,  igno- 
rant, that  Christ  hath  said,  '  This  is  my  body,' 
not  '  This  is  my  body  in  this  mode!  Now  about 
the  object  we  are  both  agreed ;  all  the  controversy 
is  about  the  mode.  The  '  This  is,'  we  firmly 
believe ;  that  *  it  is  in  this  mode '  (the  bread,  vt^., 
being  trnnsubstantiated  into  the  body),  or  of  the 
mode  whereby  it  is  wrought,  that '  it  is,'  whether 
in,  or  viith,  or  under,  or  transubstantiated,  there 
is  not  a  word  in  the  Gospel.  And  because  not  a 
word  is  there,  we  rightly  detach  it  from  being  a 
matter  of  faith;  we  may  place  it  amongst  uie 
decrees  of  the  schools,  not  among  the  articles  of 
faith.  What  Durandus  is  reported  to  have  said 
of  old  (Neand.  Synop.  Chron.,  p.  203)  we  approve 
of.  '  We  hear  the  word,  feel  the  effect,  know  not 
the  manner,  believe  the  presence.'  The  presence, 
I  say,  we  believe,  and  that  no  less  true  than  your- 
selves. Of  the  mode  of  the  presence,  wo  define 
nothing  rashly,  nor,  I  add,  do  we  curiously  in- 
quire; no  more  than  how  the  blood  of  Christ 
deanseth  us  in  our  baptism ;  no  more  than  how 
in  the  Incarnation  of  Christ  the  human  nature  is 
united  in  the  same  Person  with  the  Divine." — 
Answer  to  Bellarmine,  p.  11. 

Agtun  : — 

"  And  I  may  safely  say  with  good  warrant  from 
those  words  especially  and  chiefly,  which  as  He 
Himself  saith  of  them,  are  '  spirit  and  life,'  even 
those  words,  which  joined  to  the  element  maka 
the  blessed  Sacrament." — Ansvoer  to  Bellarmine, 
p.  II. 

And  again: — 

"  All  witnesses  testify  in  favour  of  mutation. 
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immatation,  tnuumntation,  but  there  is  no  men- 
turn  of  nA$tantial,  or  of  substance.  Nor  do  we 
deny  the  prepoeilion  trana,  and  we  acknowledge 
the  tt«mtnt»  to  be  trammuted.  But  we  seek  in 
Tain  for  tubttaniial.  Nor  do  we  deny  that  the* 
elements  are  changed  by  the  benediction,  so  that 
the  conaecrated  bread  is  not  that  which  nature 
has  formed,  bnt  that  which  the  benediction  has 
eonseerated,  and  eren  changed  by  consecration. 
And  we  beUere  with  Nyssen  thu  the  nature  of 
the  bread  and  mine  vmt  changed,  but  neither  he 
nor  we  to  be  traniubttantiated." — Atuwer  to 
BeUarmine. 

"  Beloved,"  Donne  says,  "  in  the  blessed,  and 
glorious,  and  mysterious  Sacrament  of  the  body 
and  blood  of  Christ  Jeens,  thon  seest  Christum 
Domini,  the  Lord's  salvation,  and  thy  salvation, 
and  that  thus  tar  with  bodily  eyes,  that  bread 
which  thon  seest  after  the  consecration  is  not  the 
•ame  bread  which  was  presented  before,  not  that 
it  is  transubstantiated  to  another  substance,  for  it 
is  bread  still,  ^whieh  is  the  heretical  riddle  of  the 
Boman  Church,  and  Satan's  sophistry,  to  dis- 
bononr  miracles  by  the  assiduity,  and  fi^uency, 
and  moltiplicity  of  them,)  bnt  uiat  it  is  severed, 
and  si^ropriated  by  Chid  in  that  ordinance  to 
another  ose.  It  is  other  bread  ;  so  as  a  judee  is 
another  num  upon  the  bench  than  he  is  at  home 
in  his  own  honse. 

•  »  »  »  » 

"  Lnther  ^speaking  of  the  Boman  Chnich)  infers 
'well,  that  since  miracles  are  so  easy  and  cheap, 
and  obvioos  to  them,  as  they  have  indaced  a 
miraenlona  bansubstantiation,  they  might  hare 
done  well  to  have  procured  one  miracle  more,  a 
tiana-aecidentation,  that  since  the  substance  is 
changed,  the  accidents  might  have  been  changed 
too,  and  since  there  is  no  bread,  there  might  be 
BO  dimensions,  no  colour,  no  nourishing,  no  other 
qoalities  of  bread  neither,  for,  these  remaining, 
Utrre  is  rather  an  annihilation  of  Ood,  in  making 
him  no  God  by  being  a  contradictoty  Ood,  than 
an  annihilation  of  the  bread,  by  making  that 
which  was  formerly  bread  Gtoi  himself,  by  that 
way  of  tiansnbstantiation. 

"  But  yet  though  this  bread  be  not  so  transub- 
stantiated, we  refute  not  the  word*  of  the  faihert, 
in  which  they  luve  expressed  themselves  in  this 
mystery.  Not  Ireiueus'  est  corpus,  that  that  bread 
is  his  body  now,  not  TertuUian's/ect<  oorput,  that 
that  bread  is  made  his  body  which  was  not  so 
hafoie,  not  St.  Cyprian's  mutatut,  that  that  bread 
is  changed,  not  Damascen's  n^ernaiuraiiter  muta- 
tut,  that  that  bread  is  not  only  changed  so  in  the 
nae,  as  when  at  the  king's  table  certain  portions  of 
bread  are  made  bread  of  essay,  to  pass  over  every 
dish  n^ether  for  safety  or  for  mqesty ;  not  only 
so  drilly  changed;  bnt  changed  aupernaturaUy ; 
no,  nor  Theophylact's  tram/ormatut  eat  (which 
seems  to  be  the  word  that  goes  farthest  of  all),  for 
this  transforming  cannot  be  intended  of  the  out- 
ward form  and  fashion,  for  that  is  not  changed ; 
bot  be  it  of  that  internal  form,  which  is  the  very 
essence  and  nature  of  the  bread,  so  it  is  trans- 
formed, so  the  bread  hath  received  a  new  form,  a 
naw  essence,  a  new  nature,  because  whereas  the 

Nbw  Sbbus,  39.— Ecclis. 


nature  of  bread  is  but  to  nourish  the  body,  the 
nature  of  this  bread  now  is  to  nourish  the  soul, 
and  therefore.  Cum  non  dubtiavit  Dominua  dicere, 
hoc  est  corpus  meum,  cum  signum  daret  corporis, 
since  Christ  forbore  not  to  say,  This  is  my  body, 
when  he  gave  the  sign  of  his  body,  why  we  should 
forbear  to  say  of  that  bread.  This  is  Christ's  body, 
which  is  the  Sacrament  of  his  body." — Donne's 
Works,  Vol.  I.  pp.  73,  74,  76. 

Bishop  Coain,  who  was  one  of  the  CSonvo- 
cation  committee  which  prepared  our  present 
Prayer  Book,  and  who  wrote  the  history  of 
tranaubstantiation,  observes  in  it : — 

"  3.  We  believe  a  presence  and  union  of  Christ 
with  our  soul  and  body,  which  we  know  not  how  to 
eaU  better  than  sacramental,  that  is,  effected  by 
eating;  that  while  we  eat  and  drink  the  conse- 
crated bread  and  wine,  we  eat  and  drink  there- 
withal the  body  and  blood  of  Christ,  not  in  a  cor- 
poral maimer  but  some  other  way,  incomprehen- 
sible, known  only  to  God,  which  we  call  spiritual; 
{or  if  with  St.  Bernard  and  the  fathers  a  man  goes 
no  further,  we  do  not  find  fault  with  a  general 
explication  of  the  manner,  but  with  the  presump- 
tion and  self-conoeitedness  of  those  who  boldly  and 
curiously  inquire  what  is  a  spiritual  presence,  as 
presuming  they  can  understand  the  manner  of 
acting  of  Gods  Holy  Spirit.  We  contraiywise 
confess  with  the  fathers,  that  this  manner  of  pre- 
sence is  unaccountable,  and  past  finding  out,  not 
to  be  searched  and  pried  into  by  reason,  but  be- 
lieved by  faith.  And  if  it  seems  impossible  that 
the  flesh  of  Christ  should  descend,  and  come  to  be 
our  food,  though  so  great  a  distance,  we  must 
remember  how  much  the  power  of  the  Holy  Spirit 
exceeds  our  sense  and  our  apprehensions,  and  how 
absurd  it  would  be  to  undertake  to  measure  his 
immensity  by  our  weakness  and  narrow  capacity, 
and  so  make  our  faith  to  conceive  and  believe 
what  our  reason  cannot  comprehend. 

"  4.  Yet  our  faith  doth  not  cause  or  make  that 
presence,  bnt  apprehends  it  as  most  truly  and 
really  effected  by  the  word  of  Christ ;  and  the  faith 
whereby  we  are  said  to  eat  the  flesh  of  Christ,  is 
not  that  only  whereby  we  believe  that  he  died  for 
onr  sins  (for  this  faith  is  required  and  supposed  to 
precede  the  sacramental  manducation),  but  more 
properly,  that  whereby  we  believe  thoee  words  of 
Christ,  'This  is  my  body;'  which  was  St.  Austin's 
meaning  when  he  said, '  Why  dost  thou  prepare 
thy  stomach  and  thy  teeth?  Believe  and  thon 
hast  eaten.'  For  in  this  mystical  eating,  by  the 
wonderful  power  of  the  Holy  Ghost,  we  do  in- 
visibly receive  the  substance  of  Christ's  body  and 
blood,  as  much  as  if  we  should  eat  and  drink  both 
visibly. 

"  5.  The  result  of  all  this  is,  that  the  body  and 
blood  of  Christ  are  saeramentally  united  to  the  bread 
and  wine,  so  that  Christ  is  truly  given  to  the  faith- 
ful ;  and  yet  is  not  to  be  here  considered  with 
sense  or  worldly  reason,  but  by  faith,  resting  on 
the  words  of  the  Gospel.  Now  it  is  said,  that  the 
body  and  blood  of  Christ  are  joined  to  the  bread 
and  wine,  because  that  in  the  celebration  of  the 
Holy  Eucharist,  the  flesh  is  given  together  with 
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the  bread,  and  the  blood  together  with  the  wine. 
All  that  remains  is,  that  we  should  with  faith  and 
humility  admire  this  high  and  siicred  mystety, 
which  our  tongue  cannot  sufficiently  explain,  nor 
our  heart  conceive." — Bp.  Cosin,  History  o/Popith 
Trantubttantiation,  Ch.  3.    Oxford  Trans. 

With  respect  to  the  citation  of  Cosin's  from 
St.  Augustine,  " Believeandthouhasteaten," 
it  is  to  be  remarked  that  in  the  office  of  The 
Commtinion  of  the  Sick  the  Rubric  provides 
that  if  for  any  just  impediment  (several  of 
which  are  specified),  a  man  "  do  not  receive 
the  Sacrament  of  Christ's  body  and  blood, 
the  curate  shall  instruct  him,  that  if  he  do 
truly  repent  him  of  his  sins,  and  steadfastly 
believe  that  Jesus  Christ  hath  suffered  death 
upon  the  cross  for  him,  and  shed  His  blood 
for  his  redemption,  earnestly  remembering 
the  benefits  he  hath  thereby,  and  giving  Him 
hearty  thanks  therefore,  he  doth  eat  and 
drink  the  body  and  blood  of  our  Saviour 
Christ  profitably  to  his  soul's  health,  although 
he  do  not  receive  the  Sacrament  with  boa 
mouth." 

Our  Prayer  Book  follows  in  this,  as  in 
many  other  respects,  the  Salisbury  Missal, 
which  borrows  the  words  of  St.  Augustine, 
"  crede  et  manducasti." 

The  insertion  of  these  words  in  the  Salis- 
bury Missal  seems  to  confirm  the  opinion  of 
Mr.  Keble,  who  suggests,  in  the  preface  to 
his  edition  of  Hooker^  Works,  that  the  Rubric 
can  be  meant  only  "  for  rare  and  extraordi- 
nary cases,  cases  as  strong  in  regard  of  the 
Eucharist,  as  that  of  martyrdom,  or  the  pre- 
mature death  of  a  well-disposed  catechumen, 
in  regard  of  baptism.*  —  Hooker's  Works, 
Vol.  I.,  Preface,  p.  87. 

I  return  to  the  language  of  Cosin  : — 

"  So  then  (to  sum  np  this  controversy  by  apply- 
ing to  it  all  that  hath  been  said),  it  is  not  qnes- 
tioDod  whether  the  body  of  Christ  be  absent  irom 
the  Sacrament  duly  administered  according  to  His 
institution,  which  we  Protestants  neither  affirm 
nor  believe ;  for,  it  being  given  and  received  in 
the  Communion,  it  must  needs  be  that  it  is  present, 
though  in  some  manner  vt^iled  under  the  Sacrament, 
to  that  of  itself  it  cannot  be  seen.  Neither  is  it 
doubted  or  disputed  whether  the  bread  and  wine, 
by  the  power  of  Qod  and  a  supernatural  virtue,  be 
set  apart  and  fitted  for  a  much  nobler  use,  and 
raised  to  a  higher  dignity,  than  their  nature  bears ; 
for  we  confess  the  necessity  of  a  supematuml  and 
heavenly  change,  and  that  the  signs  cannot  be- 
come Sacraments  but  by  the  infinite  power  of  God, 
whose  proper  right  it  is  to  institute  Sacraments  in 
His  Cliurch,  being  able  alone  to  endue  them  with 
virtue  and  efficacy.  Finally,  we  do  not  say  that 
our  blessed  Saviour  gave  only  the  figure  and  sign 
of  Bis  body,  neither  do  we  dew  a  sacramental 
union  of  the  body  and  Mood  of  Christ  toith  the 
sacred  lirmd  and  inne,  so  thai  both  are  really  and 
substantially  naimd  together,  but  (that  we  may 


avoid  all  ambignity)  we  deny  that,  after  the  word* 
and  prayer  of  consecration,  the  bread  should  re- 
main bread  no  longer,  but  should  be  changed  into 
the  substance  of  the  body  of  Christ,  nothing  of  the 
bread  but  only  the  accidents  continuing  to  he  what 
^hey  were  before.  And  so  the  whole  question  is 
concerning  the  transubstantiation  of  the  outward 
elements,  whether  the  substance  of  the  bread  be 
turned  into  the  substance  of  Christ's  body,  and  the 
substance  of  the  wine  into  the  substance  of  Bis 
blood ;  or,  as  the  Bomish  doctors  describe  their 
transubstantiation,  whether  the  substance  of  bread 
and  wine  doth  utterly  perish,  and  the  substance  of 
Christ's  body  and  blood  succeed  in  their  place, 
which  are  both  denied  by  Protestants." — Sist.  tj 
Transubstantiation,  Ch.  iv.  {  6,  p.  176. 

*  *  *  "I  was  the  more  willing  to  be  long 
in  transcribing  these  things  at  large,  out  of  public 
confessions  of  Churches  and  the  best  of  aathors, 
that  it  might  the  better  appear  how  injurionsly 
Protestant  divines  are  calumniated  by  others  tm- 
acquaint«d  with  their  opinions,  as  though  by  these 
words  *  spiritually'  and  '  sacramentally*  they  did 
not  acknowledge  a  true  and  well  understood  real 
presence  and  communication  of  the  body  and  blood 
of  Christ  in  the  blessed  Sacrament.  Whereas  on 
the  contrary  they  do  professedly  own  it  in  terms 
as  express  as  any  can  be  used." — Ibid.  pp.  168-9. 

Bishop  Forbes,  Professor  of  Hebrew  at 
Oxford  and  Bishop  of  Edinburgh  in  1633, 
wrote  a  very  careful  and  learned  treatise  on 
ecclesiasticfd  matters,  which  he  entitled  Qm- 
siderationes  Modestce  et  Pateifaz.     Be  says  : — 

"  Tutissima  et  rectissima  vidatnr  illorom  Pro- 
testantium,  aliorumque  sententia,  qni  oorpn*  et 
sanguinem  Christi  vere,  realiter,  et  snbstantialitcr 
in  Eucharistia  adesse,  et  sumi  existimant,  imo 
firmissime  credunt,  sed  modo  humano  ingenio  in- 
comprehensibili,  ac  multo  msgis  inexonibili,  soli 
Deo  noto,  et  in  scripturas  nobis  non  revelato,  non 
quidem  corporali,  et  per  oralem  sumptionem,  aed 
neque  etiam  solo  intellectn,  ac  para  pnta  fide,  sed 
alia  latione,  soli  Deo,  ut  dictum  est,  oognito, 
illiusque  omnipotentise  relinquenda." 

•  »  •  •  • 

"In  coena  enim  per  admirabilem  virtatem 
Spiritus  Sanctt,  invisibiliter  substantie  corporis 
Christi  communicamns,  cqjus  participes  efficimor, 
haud  secus  ac  si  visibiliter  panem  et  sanguinem 
^us  ederemus  et  biberemns.  In  baptismo  lava- 
crum  est,  sed  hie  alimeutom.  Baptismos  ingreesus 
est  in  Ecclnsiam.  Coena  nutrimentom  in  eoclesi4 
et  conservstio.  Baptismos  est  salus,  Sacraman- 
tum  corporis  Christi  vita  (ut  ait  Ang.  J^  Peeca- 
torum  Merit,  et  Bemiss.  lib.  I.  e.  24.  Yida  P. 
Picherellum  De  Missa,  pag.  208  et  210^  et  ad 
mysticam  manducationem  vemm  Christi  oorpos 
non  tantum  aninue,  sed  etiam  oorpori  nostro. 
spiritualiter  tamen,  hoc  est,  non  corporaliter,  ex- 
hibetur,  et  sane  alio  ac  diveiso,  nobisgtu  propin- 
quiori  modo,  licet  ooeulto,  qnam  per  soum  fidMn  : 
ut  recte  Arch.  Spalat.  ubi  supra,  pag.  S37).  '  Et 
licet  Johan.  cap.  6.  de  esn  sscramenti  non  aeat, 
etc.  inquit  P.  Ficher.,  pag.  193,  tamen  de  eA^m 
carnis  Christi  manducatione  spirituali,  mysticaqiM 
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earn  Christo  congnnctione ;  illic  certe  per  fldem  de 
eoi^jiuctionis  initio;  in  Sacnmento  autem  con- 
jnnetioois  majore  propinqnitate,  augmento,  con- 
fimmtionp,  et  strictinre  arctioreque  Tincnlo  loqui- 
tur.' Et  fides  qoa  proprie  Cbristi  caro  in  Encha- 
ristiA  apirittialiter,  h.e.  incorporaliter,  manducatur 
non  eat  es  tola,  ut  qnidam  dicnnt,  qua  Christua 
WO  peceatis  noatriB  crncifixns  et  mortung  creditur ; 
£8  enim  fides  prssupponitur  quidem  et  pnereqni- 
ritur  sacramentali  manducationi  sed  non  est  ejus 
propria ;  sed  ea  fides  est  qna  creditur  rerbo  Christi 
dicentis,  Hoc  est  corpus  meum,  etc.  Oredere  enim 
Chrutum  ibi  «««  prmmtem,  etiam  came  viviflca- 
trice,  et  deeiderare  earn  snmere,  nimirum  hoc  est 
spiritualiter  et  recte  earn  manducare  in  Eucbaristia : 
nnde  Aug.  super  Joan,  tract.  25.  Quid  paras  dentem 
et  Tentrem?  crede  et  manducasti,  etc.  nt  doctiores 
nonmt  et  notant. 

"  Benique  gririssime  errator,  qnando  Christum 
non  esse  realiter  in  Eucharistia,  hisce  tstiuncniis 
mrgetnr.  Christns  est  in  coelo,  loco  circumscriptus, 
etc  igitor  non  estreipsa  vel  realiter  in  Euchanstia. 
IVemo  enim  sane  mentis,  Christum  e  coelo  vel  e 
dextrn  patrisdeecendere  visibiliter  ant  invisibiliter, 
vt  in  coena  Tel  siqnis  localiter  adsit,  existimat. 
Fidelea  omnes  nnanimi  consensu  et  uno  ore  profi- 
tentur  se  firmiter  retinere  articulos  fldei,  Ascendit 
in  coeloa,  sedet  ad  dextrain  Fatris,  et  modum  hujus 
pnesentis  credere  se  non  esse  naturalem,  corpora- 
lem,  camalem,  localem  per  se,  etc.,  absque  uUa 
tamen  coelomm  deeertione,  sed  supematuralem, 
▼ide  acripta  Buceri  Anglica,  pag.  548,  etc.  Kimis 
tsmen  audacter  qnamplurimi,  multis  retro  stecnlis, 
stqae  imprimis  hoc  nostro  rixosissimo;  nimis 
inqmun  aodacter,  imo  plus  satis  ciasse  et  materia- 
Uter  de  pnesentin  modo  loquuti  sunt,  hodieque 
loqaontnr,  quem  nos  infinite  Dei  sapientise  et 
potentis  omnino  relinquendum  censemus." — Conti- 
deratioim  Modatm  et  Faeificte.  Ed.  1658,  pp.  374, 
S87. 

Jaduon,  Preudent  of  Corpus  Christi  Col- 
lege, Ozfrard,  and  Dean  of  Peterborough, 
(1638),  perhaps  the  most  learned  of  our  di- 
Tinea,  says: — 

"This  distillation  of  life,  and  immortality' from 
liis  glorified  hnman  nature,  is  that  which  the 
ancient  and  orthodoxal  Church  did  mean  in  their 
fignratiTe  and  lofty  speeches  of  Christ's  real  pre- 
sence, or  of  eating  his  very  flesh,  and  drinking  bis 
Tery  blood  in  the  Sacraments.  And  the  sacra- 
mental bread  is  called  his  body  and  the  sacramental 
vine  kit  blood,  as  for  other  reasons,  so  especially 
for  this,  that  the  etrtue  or  influence  of  his  bloody 
aacriflce" — the  distinction  to  which  I  have  ad- 
rerted  must  be  here  borne  in  mind  between  the 
rtt  and  the  virtus  sacramenti — "is  most  plcnti- 
ftiUy  and  most  effectually  distilled  from  heaven 
anto  the  worthy  receivers  of  the  Eucharist,  and 
unto  this  point  and  no  further  will  most  of  the 
testimonies  reach,  which  Bellarmine  in  his  books 
of  the  Sacraments,  or  Maldonafe  in  his  Comments 
opon  the  Sixth  of  St.  John,  do  quote  out  of  the 
&thets  flor  Christ's  real  presence  by  transub- 
stantiation;  or  which  Chemnitius,  that  learned 
Lntheran,  in  bis  books,  De  duabut  in  Chrieto  Na- 


tvirit  and  Dt  Fundamentis  sanes  Doctrina,  doth 
avouch  for  consubstantiation.  And  if  this  much 
had  been  as  distinctly  granted  to  the  ancient 
Lutherans,  as  Calvin  in  some  places  doth,  the  con- 
troversy between  the  Lutheran  and  other  reformed 
Churches  had  been  at  an  end  when  it  first  began ; 
both  parties  acknowledging  St.  Cyril  to  be  the 
fittest  umpire  in  this  controversy."  —  Jackton'e 
Works,  vol.  X.  pp.  41-2.    Oxford  Edition,  1844. 

One  of  the  moat  important  writings  of  St. 
Cyril,  to  whom  Dr.  Jackson  refers,  is  his 
letter  written  to  Nestorius,  which  was  after- 
wards the  basis  of  the  decree  of  the  Council 
of  EphesuB  (a.d.  431)  which  Council  con- 
demned the  heresy  of  Nestorius  with  respect 
to  the  human  nature  of  our  Lord.  One  of 
the  argtmients  adduced  in  this  letter  for  the 
true  doctrine  is  derived  from  the  admitted 
presence  and  partaking  of  our  Lord's  body 
in  the  holy  Eucharist ;  and  the  distinction  is 
established  between  the  body  of  our  Lord, 
which  is  life-giving,  and  the  body  of  a  man, 
however  holy,  which  is  not. 

The  whole  passage  is  as  follows.  It  is  one 
of  those  collected  by  the  learned  Dr.  Routh 
in  his  work  intended  to  show  the  dose 
connection  between  our  Church  and  the 
Primitive  Church,  and  deserves  careful 
consideration : — 

'ArarfKoim  ti  K^Ktiyo  wfootiiiroiitr'  Ko/rcrffiXXmim 
yiip  rhv  Kara  adpica  Birarov  rov  luyoyttioSs  Ttou 
ToS  8<aC,  Tovritrriy  'ItjctoS  XpioroS,  r^r  t«  tx  ytxpii* 
irafittxrty,  koI  tV  ci>  oipcuvtn  iviiATii^iy  d/ioXoyovr- 
r<>,  riir  iraliuacrw  iv  t<ui  'EKKA7)ir(aii  TcXoS^Mr 
Awfav-  wpiatniy  t«  oSrtt  reus  /tvoTiKais  tu\oyiais  na) 
&7iaC(i^c9a,  fiiroxot  yty6iifvoiTris  rt  aylas  irapKhs,  Ko) 
rov  Ti/ilm  ci)urros  rov  nirriey  hf^*  ^hrrijpes  XpurroS, 
Kai  ovx  (bi  trifKa  KOW^r  ttxil^roi-  fiii  yimro-  olht 
lii/y  iis  iripis  ifyuuTixiyoy,  koI  avyafB/yro^  rf  Aiyif 
Kari  riiy  iy6rrfra  rrit  Hin,  tfyovr  us  Mtw  iyolnivty 
taxn^iros,  &XA'  Sis  ifowoiiy  kKi\9us,  no)  iiiay  airoS 
roi;  Aiyov.  Zui)  yip  &y  Korii  ^itriy  iis  @*hs,  trtMi 
ytyoyty  iy  vphs  rify  iavrov  adpxa,  ^uoroihy  iiwi^yty 
ainip'  &<rrt  «&»  AfTp  xpij  Vftas,  '  'Ai^y  iii^y  Xiym 
ifuy,  iiiv  fi^  ^yifrt  rrjy  trdpKarov  Tlov  rod  kvBp^ov, 
Kol  ir{i7T<  avToS  rh  eifui,'  oux  i>s  hy9porwov  ray  Koff 
illiMS  iyhs  itoi  abr^y  tlyai  XayioifitBa,  xHs  yhp  i) 
iy0p^ou  (rip{  (wowoihs  iaral  Haiii  ^vtriv riir  iaurrjs; 
&\X'  j)t  tSiac  iXifi&s  ytnfxiyriy  -rov  iC  ijixas  Kol 
vtoS  Koi  iuSpinov  yryoyiros  rt  Koi  ■xfll""^'"''"''*- 
(Z).  —  RoiUh,  Scriptorum  Eccksiasticorum  Opus- 
eula,  vol.  i.  p.  25. 

The  Council  of  Ephesus  is  one  of  the 
"  first  Four  General  Councils"  referred  to  in 
1  Eliz.  c.  1.  §  36. 

Bishop  Ken,  whose  name  needs  no  intro- 
duction, in  his  exposition  of  the  Church 
Catechism,  uses  this  language : — 

As  to  "  Parts  outward." 
"Glory  be  to  Thee,  O  adorable  Jesos,  who, 
under  the  outward  and  visible  part,  the  'bread 
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and  wine,'  things  obvions  and  easily  prepared, 
both  which  '  thou  hast  commanded  to  be'  received, 
dost  communicate  to  our  souls  the  mystery  of 
divine  love,  the  '  inward  and  invisible  grace,'  Thy 
own  most  blessed  'body  and  blood,  whidi  are 
verily  and  indeed  taken  and  received  by  the  fsithfiil 
in  Thy  Supper;'  for  wliich  all  love,  all  glory,  be 
to  Thee." 


As  to  "Real  presence.' 


"I  believe,  O  crucified  Lord,  that  'the  bread 
which  we  break,'  in  the  celebration  of  the  Holy 
Mysteries,  is  the  communication  of  Thy  body,  and 
the  cup  of  blessing  which  we  hless  is  the  communi- 
cation of  Thy  blood ;  and  that  Thou  dost  as  effec- 
tually and  really  convey  Thy  body  and  blood  to 
our  souls  by  the  bread  and  wine,  as  Thou  didst 
Thy  Holy  Spirit,  by  Tby  breath  and  Thy  disciples ; 
for  which  all  love,  all  glory,  be  to  Thee. 

"Lord,  what  need  I  labour  in  rain  to  search 
ont  the  manner  of  Thy  mysterious  presence  in  the 
Sacrament,  when  my  love  assures  me  Thou  art 
there?  All  the  faithful  who  approach  Thee  with 
prepared  hearts,  they  well  know  Thou  art  there ; 
they  feel  the  virtue  of  divine  love  going  out  of  Thee 
to  heal  their  infirmities  and  to  inflame  their  affec- 
tions ;  for  which  all  love,  all  glory,  be  to  Thee. 

"  O  holy  Jesus,  when  at  Thy  altar  I  see  the 
bread  broken  and  the  wine  poured  ont,  '  O  teach 
me  to  discern  Thy  body  there ;'  O  let  those  sacred 
and  significant  actions  create  in  me  a  most  lively 
remembrance  of  Thy  sufferings;  how  Tby  most 
blessed  body  was  sconrged,  and  woimded,  and 
bruised,  and  tormented ;  how  Thy  most  precious 
blood  was  shed  for  my  sins,  and  set  all  my  powers 
on  work  to  love  Thee,  and  to  celebrate  Thy  love  in 
thus  dying  for  me." — Ken's  Prote  Works,  p.  324. 

Bishop  Jersmy  Taylor,  whose  authority 
was  mach  relied  on  by  counsel  for  the 
promoter,  says : — 

"  Some  so  observe  the  literal  sense  of  the  words 
that  they  understand  them  also  in  a  natural. 
Some  so  alter  them  by  metaphors  and  preternatural 
significations,  that  they  will  not  understand  them 
at  all  in  a  proper  way.  We  see  it,  we  feel  it,  we 
taste  it,  and  we  smell  it  to  be  bread ;  and  by  philo- 
sophy we  are  led  into  a  belief  of  that  substance 
whose  accidents  these  are,  as  we  are  to  believe  that 
to  be  fire  which  bums,  and  flames,  and  shines. 
But  Christ  also  aflSrmed  concerning  it,  This  is  nu/ 
body:  and  if  faith  can  create  an  assent  as  strong 
as  its  object  is  infallible,  or  can  be  as  certain  in  its 
conclusions  as  sense  is  certain  in  its  apprehensions, 
we  must  at  no  hand  doubt  but  that  it  is  Christ's 
body.  Let  the  sense  of  that  be  what  it  will,  so 
that  we  believe  those  words  and  (whatsoever  that 
sense  is  which  Christ  intended)  that  we  no  more 
doubt  in  our  faith  than  we  do  in  our  sense,  and 
then  our  faith  is  not  reproveable.  It  is  hard  to 
do  so  much  violence  to  our  sense  as  not  to  think  it 
bread;  but  it  is  more  vmsafe  to  do  so  much  vio- 
lence to  our/aiM  as  not  to  believe  it  to  be  Christ's 
Body.  But  it  would  be  considered  that  no  interest 
ot  religion,  no  saying  of  Christ,  no  reverence  of 
opinion,  no  sacredness  of  the  mystery  is  disavowed, 


if  we  believe  both  what  <m  ieor  and  what  c«  sm. 
He  that  believes  it  to  be  bread,  and  yet  Mri^to  be 
ChrixCs  Body,  is  only  tied  also  by  implications  to 
believe  God's  omnipotence,  that  he  who  affinned  it 
can  also  verify  it.    And  they  that  are  forward  to 
believe  the  change  of  substance  can  intend  no 
more,  but  that  it  be  believed  verily  to  be  the  Body 
of  our  Lord.    And  if  they  think  it  impossible  to 
reconcile  its  being  bread  with  the  verity  of  being 
Christ's  Body,  let  them  remember  that  themselTes 
are  put  to  more  difficulties,  and  to   admit  of  more 
miracles,  and  to  contradict  more  scienoes,  and  to 
refuse  the  testimony  of  sense,  in  affirming  the 
special  manner  of  transubstantiation.    And  there- 
fore it  were  safer  to  admit  the  words  in  their  fint 
sense,  in  which  we  shall  no  more  be  at  war  with 
reason,  nor  so  much  with  sense,  and  not  at  all  with 
faith.    And  for  persons  of  the  contiadictoir  per- 
suasion, who  to  avoid  the  natural  sense,  aflirm  it 
only  to  be  figurative,  since  their  design  is  only  to 
mue  this  Sacrament  to  be  Christ's  Body  in  the 
sense  of  faith,  and  not  of  phOosophf,  they  may 
remember  that  its  being  really  present  does  not 
hinder,  but  that  all  that  reality  may  be  spiritmal; 
and  if  it  be  Christ's  Body,  so  it  be  not  affirmed 
such  in  a  natural  sense  and  manner,  it  is  still  only 
the  object  of  faith  and  spirit ;  and  if  it  be  affirmed 
only  to  be  spiritoal,  there  is  than  no  danger  to 
faiui  in  admitting  the  words  of  Christ^s  institatioB, 
This  is  my  Body.    I  suppose  it  to  be  a  «««»«««t«  to 
think  whatsoever  is  real  mnst  be  natural,  and  it 
is  no  less  to  think  spiritual  to  be  only  figurative ; 
that  is  too  much,  ana  this  is  too  little ;  philosophy 
and  faith  may  well  be  reconciled,  and  whatsoevu 
objection  can  invade  this  union  may  be  cured  by 
modesty." 

And  again : — 

"  In  the  Sacrament  that  body  which  is  reigning 
in  heaven  is  exposed  upon  the  table  qf  blessing,  and 
his  body  which  was  broken  for  us'  is  now  Inokea 
again,  and  yet  remains  impassable.  Eveiy  conse- 
crated portion  of  bread  and  wine,  does  eihibit 
Christ  entirely  to  the  faithftil  receiver,  and  yet 
Christ  remains  one,  while  He  is  wholly  ministered 
in  ten  thousand  portions ;  so  long  as  we  call  these 
mysterious,  and  make  them  intricate  to  exercise 
our  faith,  and  to  represent  the  wonder  of  the 
mystery,  and  to  increase  our  charity,  our  being 
inquisitive  into  the  abyss  can  have  no  evil  pur- 
poses. Ood  hath  instituted  the  rite  in  visible 
symbols  to  make  the  secret  grace  as  preseatial  tod 
discernible  as  it  might,  that  by  an  instmment  of 
sense  our  spirits  might  be  accommodated  as  with 
an  exterior  object  to  prodnce  an  eternal  act.  But 
it  is  the  prodigy  of  a  miraculous  power  by  instru- 
ments so  easy  to  produce  effects  so  glorious ;  this 
then  is  the  object  of  toonder  and  adoratim.' — 
Life  of  Christ. 

And  again: — 

"  This  may  suffice  for  the  word  '  real,'  vhieh 
the  English  Papists  much  use,  but,  as  it  appeals, 
with  much  less  reason  than  the  sons  of  the  CInirdi 
of  England :  and  when  the  real  presence  is  denied, 
thewQid  'real'  u  taken  for  'natural,'  and  does 
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not  aigiiiiy  '  tzanseendentor,'  or  in  his  just  and 
most  proper  signification,  Bnt  the  word  '  sub- 
■Untialiter'  is  also  used  by  Protestants  in  this 
qnestion,  which  I  suppose  may  be  the  same  with 
uiat  which  is  in  the  Article  of  Trent,  'Sacra- 
mentaliter  prcsens  Salvator  substantii  suA  nobis 
adest,'  'in  snbstance,  but  after  a  Sacramental 
manner:*  which  words  if  thev  might  be  understood 
ia  the  sense  in  which  the  Protestants  use  them, 
that  is  really,  truly,  without  fiction  or  the 
help  of  fancy,  but  '  in  rei  Teritate,'  so,  as  Fhilo 
calls  spiritual  things  iMrynu^ren-tu  ttiaiai,  'most 
neceasaiy,  useful  and  material  substances,'  it 
might  bacome  an  instrument  of  a  united  con- 
fessiou. 

•  •  •  •  • 

"  One  thing  more  I  am  to  note  in  oidsr  to  the 
■ame  purposes ;  that,  in  the  explication  of  this 
question,  it  is  moch  insisted  upon,  that  it  be  in- 
quired whether,  when  we  say  we  believe  Christ's 
body  to  be  'r^Uy'  in  the  Sacrament,  we  mean, 
*  tiutt  body,  that  flesh,  that  was  bom  of  the  Virgin 
ICary,'  that  was  crucified,  dead  and  buried  ?  I 
answer,  I  know  none  else  that  He  had,  or  hath : 
there  is  but  one  body  of  Christ,  natural,  and 
glorified ;  but  he  that  says,  that  body  is  glorified, 
-which  was  crucified,  says  it  is  the  same  Mdy,  bnt 
sot  after  the  same  manner:  and  so  it  is  m  the 
Sacrament;  we  eat  and  drink  the  body  and  blood 
of  C9irist,  that  was  broken  and  poured  forth ;  for 
tbare  is  no  other  body,  no  other  blood,  of  Christ ; 
liQt  though  it  is  the  same  which  we  eat  and  drink, 
yet  it  is  in  another  manner :  and  therefore,  when 
any  of  the  Protestant  divines,  or  any  of  the 
&thers,  deny  that  body  which  was  bom  of  the 
Virgin  Hary,  that  which  was  crucified,  to  be  eaten 
in  the  Sacrament — as  Bertram,  as  St.  Jerome,  as 
St.  Clemens  Alezandiinns,  expressly  affirm;  the 
meaning  is  easy ;  they  intend  it  is  not  eaten  in  a 
natural  sense;  and  then  calling  it  'corpus  spi- 
ritoale,'  the  word  'spiritual'  is  not  a  substantial 
predication,  but  is  an  affirmation  of  the  manner, 
tboQgh  in  disputation  it  be  made  the  predicate  of 
a  proposition,  and  the  opposite  member  of  a  dis- 
tinction. '  That  body  which  was  crucified,  is  not 
that  body  that  is  eaten  in  the  Sacrament' — if  the 
intentioD  of  the  proposition  be  to  speak  of  the 
estiag  it  in  the  same  manner  of  being ;  bnt '  that 
body  which  was  crucified,  the  same  body  we  do 
cat, — if  the  intention  be  to  speak  of  the  same 
thing  in  sereral  manners  of  being  and  operating : 
and  this  I  noted,  that  we  may  not  be  prejudiced 
by  words,  when  the  motion  is  certain  and  easy : 
and  thus  far  is  the  sense  of  our  doctrine  in  this 
artide."— !{/«  of  Chriit,  p.  427. 

And  agun  :— 

"And  certainly  he  could  on  no  pretence  have 
ehallenged  the  appellatiTe  of  Christian,  who  had 
dand  either  himself  to  inTade  the  holy  rites  with- 
in the  eanoels,  or  had  denied  the  power  of  cele- 
brating this  dreadful  mystery  to  belong  only  to 
tocerdotal  minittrationi.  For  either  it  is  said  to 
be  bnt  common  bread  and  wine,  and  then,  if  that 
were  tme  indeed,  anybody  may  minister  it,  but 
then  they  that  say  so  are  blasphemous,  they  count 


the  blood  of  the  Lord  rh  adfta  t^i  luBiKiit  (as 
St.  Paul  caUs  it  in  imitation  of  the  words  of  insti- 
tution), the  Blood  of  the  Covenant  or  New  Testa- 
ment, a  profane  or  common  thing ;  they  discern 
not  the  Lord's  body;  they  know  not  that  the  bread 
which  is  broken  is  the  communication  of  the  Lord's 
body.  But  if  it  be  a  holy,  separate,  or  divine  and 
mysterious  thing,  who  can  make  it  (ministerially  I 
mean),  and  consecrate  or  sublime  it  from  common 
or  ordinary  bread,  but  a  consecrate,  separate,  and 
sublimed  person  ?  " 

And  further :— ' 

"  And  certainly  there  is  Hot  a  greater  degree  of 
power  in  the  world  than  to  remit  and  retain  sins, 
and  to  consecrate  the  sacramental  symbols  into  the 
mysteriousness  of  Christ's  body  and  blood;  nor  a 
greater  honour  than  that  Qod  in  heaven  should 
ratify  what  the  priest  does  on  earth,  and  should 
admit  him  to  handle  th»  nusrifice  of  the  world,  and 
to  prttent  th*  mmt  which  in  heaven  ia  preeented 
by  the  eternal  Jesus."  —  Clenu  Domini.  The 
Divine  Irutitutum  and  Necettity  of  the  Office  Mini*' 
terial,  written  by  the  especial  command  of  King 
Charles  L,  sea  6.  Eeber's  edition,  voL  xir.  p. 
462-459. 

Dr.  Hey,  ITorrisian  Profeesor  of  DiTinity, 
in  his  lectures  on  the  Articles,  observes  : — 

"Latimer,  in  the  Disputation  at  Oxford  in  1664 
(or  in  the  P<mer  which  he  gave  in),  said  that  h« 
maintained  the  real  presence  of  Christ  in  ths 
Eucharist,  but  not  the  corporal  («m  Fox,  or  Collier, 
A.D.  1664).  Archbishop  Seeker  (Lect.,  Vol.  ii.  p. 
251)  says,  the  Church  has  always  acknowledged 
the  real  presence.  Yet  Wheatle^  ({"SB  320)  says 
it  (real  essential  presence  of  Chnst^s  natural  fiesh 
and  blood)  was  not  allowed  at  first ;  in  the  tims 
of  Edwara  VI,  it  seemed  to  approach  so  near  tran- 
substantiation.  Fulke,  on  Heb.  i.  6,  denies  reality 
of  Christ's  corporal  presence.  Queen  Elizabeth 
seems  to  have  been  willing  to  comprehend  as  many 
as  possible  in  the  new  English  Church ;  and  with 
that  view  to  have  endeavoured  to  use  a  language 
which  all  might  adopt  who  did  not  profess  tran- 
substantiation  in  the  strictest  sense,  and  which 
might  nevertheless  be  used  by  those  who  did  not 
admit  any  presence  of  Christ  u  the  Eucharist  per- 
fectly corporal.  Such  language  would  comprehend 
all  Lutherans,  and  some  Papists.  I  think  this 
remark  will  be  sufficient  to  account  for  the  change 
of  the  expressions  in  the  28th  of  our  present  Arti- 
cles (on  which  Bishop  Bumet  speaks  judiciously), 
and  for  the  language  in  the  second  Book  of  Homi- 
lies, both  as  to  the  word  '  Ineorporaiion '  and  the 
insisting  on  Faith  and  spiritual  eating  of  the 
Saoament." —  He^e  Leeiuree  in  Diviniiy,  toL  iv. 
p.  881. 

Bishop  Pearson,  in  his  great  work  on  the 
Creed,  observes : — 

"  Vain,  therefore,  was  that  old  conceit  of 
Eutyches,who  thought  the  union  to  be  made  so  in 
the  natures,  that  the  humanity  was  absorbed  and 
wholly  turned  into  the  Divinity,  so  that  by  that 
transubstantiation  the  human  natnre  had  no  longer 
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being.  And  well  did  the  ancient  fstbers,  who  op- 
posed this  heresy,  make  use  of  the  Sacramental 
union  between  the  bread  and  wine  and  the  body 
and  blood  of  Christ,  and  thereby  shewed  that  the 
human  nature  of  Christ  is  no  more  really  conrerted 
into  the  JKTinity,  and  so  ceaseth  to  be  the  human 
nature,  than  the  substance  of  the  bread  and  wine 
is  really  conrerted  into  the  substance  of  the  body 
and  blood,  and  thereby  ceaseth  to  be  both  bread 
and  wine ;  from  whence  it  is  by  the  way  observable, 
that  the  Church  in  those  days  understood  no  such 
doctrine  as  that  of  transubstantiation." — Biehop 
Pearson  on  thg  Creed,  Article  III.,  vol  L  p.  288. 
Burton's  edition, 

SaraviA  ttbs  suocessively  Prebendary  of 
Gloucester,  Canterbury,  and  Westminster. 
He  was  in  1607  one  of  ihe  translators  of  the 
Bible.  He  lived  on  terms  of  intimate  friend- 
ship with  Hooker,  as  Isaac  Walton  relates. 
He  wrote  in  Latm  a  treatise  on  the  Holy 
Eucharist,  which  has  been  recently  trans- 
lated.    He  says  : — 

"  In  a  Sacrament  there  be  three  things  to  be 
considered  which  be  severally  to  be  distinguished. 
The  outward  visible  sign,  and  the  invisible  and 
heavenly  thing  united  sacrsmentally  to  the  sign. 
The  third  thing,  that  which  floweth  from  them,  is 
the  benefit  of  the  Sacrament.  Concerning  those 
two  parts  Augustine  saith,  '  What  we  say  is  this — 
what  we  endeavour  by  every  means  to  prove  is 
this — namely,  that  the  sacrifice  of  the  Church  is 
made  up  of  two  things,  consisteth  of  two  things, 
the  visible  form  of  the  Elements  and  the  invisible 
flesh  and  blood  of  our  Lord  Jesus  Christ — that  is 
of  the  '  Saciamentnm,'  and  of  the  'Kes  Sacra- 
ment! ' — that  is  the  body  of  Christ.  Now  orthodox 
divines  declare  that  the  virtue  of  the  Sacrament  is 
a  different  thing  from  the  Sacrament  itself — that 
is  a  different  thing  from  those  two  parts  of  which 
the  Sacrament  is  made  up.  Augustine  writeth 
upon  the  Oospel  of  St.  Jonn:  'For  now  also,'  he 
saith,  '  we  receive  the  spiritual  food ;  but  the  Sa- 
crament is  one  thing,  the  virtue  of  the  Sacrament 
is  another.'  The  same  father  in  the  same  place : 
'  If  any  one  shall  eat  of  It,  he  shall  not  die :  but 
this  pertaineth  to  the  virtue  of  the  Sacrament,  not 
to  the  visible  Sacrament'  Therefore  the  Sacra- 
ment is  to  be  considered  apart  by  itself,  as  it  con- 
sisteth of  the  visible  form  of  the  elements  and  the 
invisible  flesh  and  blood  of  our  Lord  Jesus  Christ." 
— TVtatiu  qf  the  Holy  Eucharut,  p.  83.  London, 
1855. 

Bishop  Andrewes  again,  in  his  Apology  for 
the  answer  which  I  have  already  cited  to 
Bellarmine,  says : — 

"  Now,  Ambrose  says  that  the  nature  is  changed; 
and  so  indeed  it  is.  For,  as  the  Cardinal  knows 
full  well,  the  nature  of  the  efement  is  one,  that  of 
the  Sacrament  is  another.  Nor  do  we  deny  that 
the  natnre  of  the  element  is  changed  by  the  bene- 
diction, BO  that  the  bread  as  soon  as  consecrated  is 
no  longer  the  bread  as  nature  formed  it,  but  as 
the  benediction  has  consecrated  it ;  and  by  conse- 
cration also  changed." — Page  263. 


"  Again,  that  grave  author  (who  bears  the  name 
of  Cyprian,  yet  is  not  Cyprian)  says,  that  'the 
bread  is  changed  in  nature  not  in  appearance ; ' 
which  we  deny  not,  but  deprecate  the  Cardinal's 
gloss  upon  it,  explaining,  '  the  nature,  t.  e.  the  sub- 
stance; and  the  appearance,  i.e.  the  sabstance.' 
For,  when  the  Almighty  Power  of  the  Word  is 
added,  the  nature  is  changed,  so  that  what  was  be- 
fore  a  bare  element  now  becomes  a  divine  Sacra- 
ment, retaining,  however,  its  former  substance. 
This  is  taught  by  the  words  which  immediately 
succeed,  which  are  part  of  the  same  sentence, 
although  by  you  they  are  always,  not  veiy 
honeetiy,  cut  out.  As  in  the  person  of  Christ  both 
the  humanity  was  manifest  and  the  divinity  con- 
cealed ;  so  the  divine  essence,  the  visible  Sacra- 
ment, enters.  Verily,  the  conjunction  between  the 
visible  Sacrament  and  the  invisible  subject-matter 
of  the  Sacrament  is  the  same  as  that  which  exists 
between  the  humanity  and  the  divinity  of  Christ, 
where,  unless  you  are  willing  to  savour  of  the  doc- 
trine of  Eutyches,  the  humanity  is  not  transub- 
stantiated into  the  divinity." — ^P^e  265. 

"  Both  of  them,  Gelasiua  and  'Theodoret,  argue 
against  Eutyches ;  and  &om  their  testimony  it  is 
clear  that  the  transmutation  which  takes  place  in 
the  Sacrament  is  not  a  change  of  substance.  I 
add  also  Augustine — '  This  is  what  we  assart  and 
approve  of  by  all  means  ;  that  the  sacrifice  of  the 
Eucharist  consists  of  two  things,  the  visible  appear- 
ance of  the  elements  and  the  invisible  flesh  and 
blood  of  our  Lord  Jesus  Christ,  of  the  Sacrament 
and  the  subject-matter  of  the  Sacrament,  even  as 
the  person  of  Christ  is  evidently  made  up  of  God 
and  man ;  since  Christ  is  truly  God  and  truly  man. 
For  everything  contains  the  nature  and  trath  of 
these  things  of  which  it  is  made  up.  But  the 
Sacrament  of  the  Church  is  made  up  of  two  tilings, 
namely,  the  Sacrament  and  the  subject-matter  of 
the  Sacrament,  that  is,  the  Body  of  Christ," 
—Page  266. 

Brevint,  who  died  Dean  of  Lincoln  about 
1696,  published  a  work  called  C^tridian  Sacra- 
ment and  SaeryfiK,  in  which  ho  says  : — 

"  Hence  it  appears  what  crime  it  is  not  to  dis- 
cern the  Lord's  Body.  It  is  to  do  worse  than  Esaa 
did  who  sold  his  birthright  for  a  trifle.  It  is  to 
value  at  the  same  rate  the  anointing  of  a  {ax>phet 
and  the  composition  of  a  performer.  It  is  to  take 
the  Lord's  Body  for  a  despicable  morsel  of  bread  ; 
in  a  word,  it  is  to  perform  the  action  of  a  beast 
that  devours  but  the  gross  and  earthy  matter  of 
this  Sacrament,  and  to  have  nothing  of  a  Christian 
or  rational  creature  who  elevates  his  soul  to  that 
Body  which  by  Christ's  institution  it  represents, 
and  to  the  grace  of  that  Body  which  it  |no- 
mises.  For,  since  the  proper  essence  of  sacred 
signs  or  Sacraments  consists  not  in  what  they 
are  in  their  nature,  but  in  what  they  signify 
by  divine  institution,  hence  it  happens  infallibly 
that  when  the  Sacraments  are  abused,  the  in- 
jury must  needs  light  not  upon  them  in  their 
own  natural  being,  bread,  wine,  and  water,  which 
upon  this  account  are  not  at  all  considerable,  bat 
upon  the  Holy  Mysteries,  the  Body  and  Blood  of 
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Christ  Himself  who  ia  the  main  object  of  their 
formal  being,  that  is,  their  signification.  And 
therefore  the  Apostle  spealu  most  exactly  when  he 
■ajs  that  whosoever  eats  of  this  bread  unworthily, 
doth  not  discern  or  doth  not  sanctify,  but  uses  as 
a  common  and  profiine  thing  the  very  Body  of 
Jems  Christ," — Vhristiait  Sacrament  end  Saerifiee, 
s.  V.  i.  9. 

Thomdike,  Master  of  Sidney  Siusex  Col- 
lege, Prebendaty  of  Westminster,  one  of  the 
CommissioneTB  at  the  Savoy  Conference  for 
levising  the  Book  of  Common  Prayer,  in  his 
Laws  of  the  Chturdh,  says  : — 

"  Bat  if  I  allow  them  that  make  it  more  than 
such  a  sign  to  have  departed  from  a  pestilent  con- 
esit,  ana  utterly  destmctiTe  to  Christianity,  I 
cannut  allow  them  to  speak  things  consequent  to 
their  own  position  when  they  will  not  have  these 
woids  to  signify  that  the  elements  are  the  body 
and  blood  of  Christ  when  ihey  art  received,  but  be- 
eome  m>  upon  being  neeieed  with  living  faith  ;  which 
will  allow  no  more  of  the  body  and  blood  of  Christ 
to  be  in  the  Sacrament  than  out  of  it  For  the 
act  of  living  &ith  importeth  the  eating  and  drink- 
ing of  the  flesh  and  blood  of  Christ,  no  less  with- 
cat  the  Sacrament  than  in  it  ...  If  'This  is  my 
Body,'  *  This  is  my  Blood,'  signifieth  no  more  than 
'  Hus  is  the  sign  of  my  Body  and  Blood,'  then  is 
the  Sacrament  of  the  Eucharist  a  mere  sign  of  the 
body  and  blood  of  Christ,  without  any  promise  of 
spiritual  grace;  seeing  that,  being  now  a  Sacra- 
ment, by  being  become  a  Sacrament  it  is  become 
no  more  than  a  eign,  of  the  body  and  blood  of 
Christ,  which,  though  a  living  fiuth  spiritually 
esteth  and  drinketh  when  it  receives  the  Saon- 
nuot,  yet  it  should  have  done  no  less  without 
receiving  the  same." — Xates  of  Ckuroh,  Book  III. 
Ch.  it,  p.  6,  Ist  edition,  1659. 

"As  the  eating  and  drinking  of  Christ's  flesh 
ipiiitually  by  fiuth  presupposes  the  flesh  of  Christ 
eroafled  and  His  blood  poured  forth,  so  must  the 
eating  of  it  in  the  Sacrament  presappose  the  being 
of  it  in  the  Sacrament,  to  wit,  by  the  being  and 
becoming  of  it  a  Sacrament;  unless  a  man  can 
spiritnally  eat  and  drink  the  flesh  and  blood  of 
Qirist  in  and  by  the  Sacrament,  which  is  not  in 
the  Sacrament  when  he  eats  and  drinks  it,  but  by 
his  eating  and  drinking  of  it  comes  to  be  there. 

"Bnttf'the  flesh  and  blood  of  Christ  be  not 
there  by  the  virtue  of  the  consecration  of  the  ele- 
ments uto  the  Sacrament,  then  cannot  the  flesh  of 
Christ  and  His  blood  be  said  to  be  eaten  and 
drunk  in  tlie  Sacrament,  which  are  not  in  the 
Sacnunent  by  being  a  Sacrament,  but  in  him  that 
«*ts  and  drinks  it.  For  that  which  he  finds  to  eat 
•ad  drink  in  the  Sacrament  cannot  be  said  to  be 
in  the  Sacrament,  because  it  is  in  him  that  spirit- 
nally eats  and  drinks  it  by  fitith.  Either,  there- 
fore, the  flesh  and  blood  of  Christ  cannot  be  eaten 
tad  drunk  in  the  Eucharist,  or  it  is  necessarily  in 
the  Sacrament  vihen  it  is  eaten  and  drunk  in  it;  in 
which  if  it  were  not,  it  could  not  be  eaten  and 
drunk  in  iL" — Law*  of  Church,  Book  IIL  Ch.  ii., 
pages. 


"If  these  things  be  true,  it  will  be  requisite 
that  we  acknowledge  a  change  to  be  wrought  in 
the  elements  by  the  consecration  of  them  into  the 
Sacrament.  For  how  should  they  come  to  be  that 
which  ihm  were  not  before,  to  wit,  the  Body  and 
Blood  of  Christ,  without  any  change?  And  io 
regard  of  this  change  the  elements  are  no  more 
called  by  the  name  of  their  nature  and  kind  after 
the  consecration,  but  by  the  name  of  that  which 
theg  are  beeonte.  Not  as  if  the  substance  thereof 
were  abolished,  but  because  it  remaiiu  no  mart 
oonsiderable  to  Christians ;  who  do  not,  nor  are  to 
look  upon,  this  Sacrament  with  any  account  of 
what  it  may  be  to  the  nourishment  of  their  bodies 
by  the  nature  of  the  elements,  but  what  it  may  be 
to  the  nourishment  of  their  souls  by  the  Spint  of 
God  assisting  in  and  with  His  Flesh  mystically 
present  in  it.  But  this  change  consisting  in  the 
assistance  of  the  Holy  Qhost  which  Tnakes  the  e(e- 
ments  in  which  it  dweUs  the  Body  and  Blood  cf 
Christ,  it  is  not  necessary  that  we  acknowledge 
the  bodily  substance  of  them  to  be  any  way  abo- 
lished."—Zwitra  o/CA«r(!A,BookIIL,  Oh.  iL,p.  16. 

And  again, — 

"  It  is  not  here  to  be  denied  that  all  ecclesiastical 
writen  do  with  one  mouth  bear  witness  to  the 
raesence  of  the  Body  and  Blood  of  Christ  in  the 
Eucharist,  neither  will  any  of  tJiem  be  found  to 
ascribe  it  to  anything  but  the  consecration,  or  that 
to  any  faith  but  that  upon  which  the  Church  pro- 
fesseth  to  proceed  to  the  celebrating  of  it.  And 
upon  this  account  when  they  speak  of  the  elements 
supposing  the  consecration  to  have  passed  upon 
them,  they  always  call  them  by  the  name,  not  of 
their  bodily  substance,  but  of  the  body  and  blood 
of  Christ  which  they  are  become.  — Laws  qf 
Churoh,  Book  IIL,  Ch.  ii.,  p.  30. 

And  again, — 

"And  upon  these  premises  I  oonelnde,  that  as 
it  is  by  no  means  to  be  denied  that  the  elements 
are  really  changed,  translated,  turned  and  con- 
verted, into  the  Body  and  Blood  of  Christ  (so  that 
whoso  receiveth  them  with  a  living  faith  is  spiri- 
tually nourished  by  the  same,  he  Uiat  with  a  dead 
faith  is  guilty  of  crucifying  Christ),  yet  is  not  this 
change  destructive  to  the  bodily  substance  of  the 
elements,  but  cumulative  of  them  with  the  spiritual 
grace  of  Christ's  Body  and  Blood,  so  that  the  Body 
and  Blood  of  Christ  m  the  Sacrament  turns  to  the 
nourishment  of  the  body,  whether  the  body  and 
blood  in  the  truth  turn  to  the  nourishment  or  the 
damnation  of  the  souL" — Laws  of  Church,  Ch.  ir. 
pp.  38,  34. 

From  Bramhall,  who  died  Ardibiahop  of 
Armagh  in  1663,  a  prelate  of  canaiderable 
erudition,  I  cite  these  passages : — 

"  Having  viewed  all  your  strength  with  a  single 
eye,  I  find  not  one  of  your  arguments  that  comes 
home  to  TransubetantiaUon,  but  only  to  a  true 
real  presence,  which  no  genuine  son  of  the  Church 
of  England  did  ever  deny,  no,  nor  your  adversaiy 
himself.  Christ  said,  'This  is  Ify  Body;'  what 
He  said  we  do  stedftstly  believe.    He  said  not. 
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after  this  or  that  manner,  neqtu  eom,  negue  ttib,  nt- 
jtM  tran*.  And  therefore  we  place  it  among  the 
opinions  of  the  Bchools,  not  among  the  articles  of 
our  Futh.  The  Holr  Eacharist,  which  is  the  Sa- 
crament of  peace  and  unity,  ought  not  to  be  made 
the  matter  of  stiife  and  contention." — Wbrlci,  foL 
«d.p.  16. 

And  again,— 

"Abate  os  trananbatantiation,  and  those  things 
which  are  consequent  of  their  determination  of  the 
manner  of  presence,  and  we  have  no  difference 
with  them  in  this  particular.  They  who  are  or- 
dained priests  ought  to  have  power  to  consecrate 
the  Saoament  of  the  Body  and  Blood  of  Christ, 
that  is,  to  make  them  present." — Works,  p.  485. 

Spwrow,  Bishop  of  Exeter  and  of  Norwich, 
died  in  1686.  He  was  aLM>  one  of  the  Com- 
miauoners  for  revising  the  Prayer  Book.  In 
his  "BeUiofMle"  of  that  book  he  has  tbeae 
vorda: — 

"Next  is  the  Consecration.  So  yon  shall  find 
in  Chrysostom  and  Cyril  last  cited.  Which  conse- 
cration consists  chiefly  in  rehearsing  the  words  of 
our  Saviour's  institution,  This  is  My  Body,  and 
This  is  My  Blood,  when  the  bread  and  wine  is  pre- 
sent upon  the  Communion  Table.  'The  Holy 
Sacrament  of  the  Lord's  Supper,'  says  S.  Chry- 
sostom, '  which  the  priest  now  makes,  is  the  same 
that  Christ  gave  to  His  Apostles,  Sec'  Again, 
'  Christ  is  present  at  the  Sacrament  now,  that  first 
instituted  it  He  consecrates  this  also :  it  is  not 
man  that  makes  the  Body  and  Blood  of  Christ  by 
consecrating  the  holy  elements,  but  Christ  that 
was  cmcifled  for  us.  The  words  are  pronounced 
by  the  month  of  the  priest,  but  the  elements  are 
consecrated  by  the  power  and  grace  of  Ood.'  '  This 
is,'  saitb  He,  '  My  Body ; '  by  this  word  the  bread 
and  wine  are  consecrated. 

"When  the  priest  hath  said  at  the  delivery  of 
the  Sacrament,  The  Body  of  our  Lord  Jeens  Christ 
which  was  given  for  thee,  preserve  thy  body  and 
soul  unto  everlasting  life,  the  communicant  is  to 
answer  Amen ;  by  this  Amen,  professing  his  &ith 
of  the  presence  of  Christ's  Body  and  Bl<x)d  in  that 
8aerineat.''—SationaU  upon  tke  Book  of  Common 
Pre^tr,  pp.  211,  216,  220;  ed.  Oxford,  1840. 

TiUotson,  who  died  Archbishop  of  Canter- 
buiT,  in  1694,  and  was  of  a  different  school 
of  diTinity  from  the  last  author,  nevertheleas 
Bays:— 

"  I  deny  not  but  that  the  Fathers  do,  and  that 
with  great  reason,  very  much  magnify  the  wonder- 
ful mystery  and  efficacy  of  the  Saiciament,  and 
frequently  speak  of  a  great  tupenuUural  change 
made  by  the  Divine  benediction,  which  we  also 
readily  acknowledge." — Disoourse  on  IhmeiU)- 
ttantution. 

Yardley,  f ellov  of  St.  John's  College,  Cam- 
bridge, who  died  Archdeacon  of  Cardi^in,  in 
1770,  an  authority  cited  by  Bishop  Mant, 
•ays: — 


"  After  the  consecration  of  the  elements  hnms- 
diately  follow  the  reception  and  distribution  of 
them,  which  oontinne  still  in  their  natural  sub- 
stance of  bread  and  wine,  th(»igh  they  are  chsnged 
in  their  value  and  efficaqr  into  the  sacramental 
Body  and  Blood  of  Christ."— dttai  m  Itmei 
Book  of  Common  Pn^er. 

Beveridge,  who  died  Bishop  of  St.  Aai^ 
in  1708,  and  wrote  a  well-known  "  Exposition 
of  the  Thirty-nine  Articles,"  saya : — 

"  Hence  also  it  is,  that  our  Church  requires  as 
to  receive  the  holy  Sacrament  kneeling,  not  out  of 
any  respect  to  the  creatures  of  bread  and  wine, 
but  to  put  us  in  mind  that  Almighty  Ghid,  our 
Creator  and  Redeemer,  the  only  object  of  all  reli- 

§°ou8  worship,  is  there  specially  present,  offering 
is  own  Bod^  and  Blood  to  us,  that  so  we  may 
act  our  faith  in  Him,  and  express  our  sense  of  Hw 
goodness  to  ns,  and  our  unworthinees  of  it,  in  the 
most  humble  posture  that  we  can.  And,  indeed, 
could  the  Church  be  sure  that  all  her  members 
would  receive  as  they  ought  with  faith,  she  need 
not  to  command  them  to  receive  it  kneeling,  for 
they  could  not  do  it  any  other  way.  For  how  can  I 
pray  in  &ith  to  Almighty  Qod,  to  preserve  both  my 
body  and  soul  to  everlasting  life,  and  not  make  my 
body  as  well  as  soul  bow  down  before  Him  ?  How 
can  I  by  &ith  behold  my  Saviour  coming  to  me, 
and  offering  me  His  own  Body  and  Blood,  and  not 
fall  down  and  worship  Him  7  How  can  I  by  futh 
lay  hold  upon  the  pardon  of  my  sins,  as  then 
sealed  and  delivered  to  me,  and  receive  it  soy 
otherwise  than  on  my  knees  7  I  dare  not,  I  cannot 
do  it ;  and  they  who  can,  have  too  much  cause  to 
suspect  that  they  do  not  discern  the  Lord's  Body, 
and  therefore  cannot  receive  it  worthily.  Be  snre^ 
our  receiving  the  blessed  Body  and  Blood  of  Christ, 
as  the  Cathie  Church  always  did,  in  an  humble 
and  adormg  posture,  is  both  an  argument  and  ex- 
citement of  our  &ith  in  Him.  By  it  we  demon- 
strate that  we  discern  the  Lord's  Body,  and  believe 
Him  to  be  present  with  us  in  a  particular  saers- 
mental  sense,  and  by  it  we  excite  and  stir  up  both 
ourselves  and  others  to  act  our  faith  mora  sted- 
fastly  upon  Him,  in  that  by  our  adoring  Him,  we 
actually  acknowledge  Him  to  be  Ood  as  well  as 
man ;  and  therefore  on  whom  we  have  all  the  rea- 
son in  the  world  to  believe  and  trust  for  our  sal- 
vation."— Bishop  Severidge,  on  "  FragyaU  Com- 
munion" p.  208. 

I  cannot  more  fitly  conclude  this  catalogue 
than  by  a  reference  to  the  high  authority  of 
the  present  Bishop  of  Salisbury,  Dr.  Hoberly, 
who,  in  one  of  his  Bampton  LectoreB,  ob- 
serves apon  the  Holy  Eucmarist  as  follows : — 

"  In  order  to  constitute  its  complete  character 
according  to  the  divine  pattern  of  its  institnticm,  it 
absolutely  requires  two  things.  First,  there  must 
be  the  consecration  of  the  elements  by  the  priest, 
the  organ  of  the  priestly  Church,  empowered  by 
sacred  ordinance  to  do  that  solemn  and  indispen- 
sable portion  of  the  joint  act  which  none  else  may 
presume  to  exercise  or  intrude  upon ;  for  it  is  no 
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ccMBBion  nop  ordinArf  wbpk  which  he  has  to  do. 
It  is  no  light  thing  that  by  the  acts  that  he  orga- 
nically does,  and  the  woids  vhich  he  oigani- 
cally  nttere,  the  tpiriiuai  prtuHce  of  the  lord  is 
JO  brought  down  upon  the  dements  of  bread  and 
vine,  as  that  to  the  faitl^ul  thty  become  verUy  and 
indeed,  hotcever  invisibly  and  mysteriously,  the 
Body  and  Blood  of  Christ."— Moberly's  Vampton 
Zactaret,  pp.  176,  177. 


Again: — 

"  There  has  narer  been  a  qoeation  of  the  abso> 
lute  confinement  of  the  power  of  consecrating  the 
bread  and  wine  to  their  mysterions  efficacy  of  be- 
eoming  to  the  faithfol,  and  to  the  Church  of  the 
£uthfal,  the  Body  and  Blood  of  the  Lord,  to  the 
ordained  deigy.* — Moberly's  Bampton  Lectuns, 
p.  177. 

Again: — 

"  Ko  doubt  some  of  the  ancients,  as,  for  example, 
St.  Chrysostom,  in  the  treatise  on  the  priesthood, 
use  rery  strong  and  remarkable  Isngnage  on  this 
part  of  the  subject.  I  venture  to  think  that  as  we 
ehonld  not  have  scrupled  to  ose  similar  language 
if  ve  had  lived  before  the  Roman  theory  of  Tran- 
snbetantiation  had  been  elaborated  into  all  its 
train  of  evil  and  superstitious  consequences,  so 
■woald  he  in  all  probability  have  guarded  his  ex- 
pressions had  he  been  writing  in  later  days,  when 
that  philosophical  theory  had  been  invented  and 
made  to  take  the  place  of  the  simple  doctrine  of 
the  real,  and,  as  in  ow  modem  mode  of  speech  IM 
caU  it,  the  objective  pretence  of  the  Body  and  Blood 
of  Christ  in  the  saered  eUmaUs. 

"  Under  the  ouitoard  and  visible  form  of  bread 
and  wine  we  believe  that  the  Body  and  Blood  of 
Oar  Lord  and  Saviour  Jesus  Christ  are  given, 
taken,  and  received ;  and  we  belie^w  that  that  di- 
vine food,  according  to  the  sacred  teaching  of  our 
own  Liturgy  in  this  respect,  imparts  to  every  one 
of  those  who  receive  it  with  tme  penitent  heart 
and  lively  faith,  these  nine  inestimable  blessings." 
— Mcixnt/s  Bampton  Lectures,  pp.  178-4. 

Again: — 

"  That  Divine  nourishment  is  the  Body  and  Blood 
of  Christ.  It  is  hardly  possible,  brethren,  in  these 
days  of  division  and  disputation  on  all  the  most 
saered  articles  '.f  the  faith  to  pass  by,  quite  with- 
out notice,  the  extreme  diversity  of  opinion  of 
chnrches  and  doctors  on  this  most  sacred,  and  in 
its  general  terms  unquestioned,  doctrine,  but  it 
suits  little  with  my  purpose  to  dwell  upon  such 
div«nitiea  at  any  length. 

And  then  this  learned  prelate  adds  the  fol- 
lowing words  which  deserve  the  most  careful 
attention,  both  from  the  great  weight  due  to 
the  authority  which  uttered  them,  and  from 
Uieir  bearing  npon  the  present  case  : — 

"  /  viU  therefore  only  say  that  the  ancient  doe- 
trine  of  the  Church,  ana,  as  I  read  it,  the  uvques- 
UoHoble  doctrine  of  the  Church  of  England,  is  that 
tie  spiritual  pretence  of  the  body  and  blood  of  our 
Lard  in  the  Holy  Communion  is  ohjictive  and  real. 

New  Skbiis,  39. — Ecclbs., 


I  do  not  see  how  we  can  content,  as  vnth  Hooker 
and  Waterland,  to  limit  authoritatively  that  presence 
to  the  heart  of  the  receiver;  for  the  words  of  the 
institution  (and  these  are  cases  in  which  we  are 
rigidly  and  absolutely  bound  to  the  exact  words  of 
the  revdation),  the  words,  1  say,  of  the  Lord  in  the 
institution,  teem  to  forbid  such  aglots" — Moberh/s 
Bampton  Lectures,  p.  171. 

Real  Presence. — The  vseof  the  termt  Objective 
and  Subjective. 

During  the  course  of  the  argument  the  use 
of  the  phrase  o&^<ive  presence  was  demurred 
to  by  counsel  for  the  promoter. 

It  was  said,  I  believe  qtiii^  truly,  that  the 
phrase  had  been  recently  introduced  into 
treatises  of  English  theology ;  a  remark  which 
might  also  be  made  with  respect  to  the  in- 
troduction of  it  into  Bystems  of  philosophy.  I 
mean  to  speak  with  proper  diffidence  on  this 
subject,  but  the  fact  seems  to  be  by  no  means 
conclusive  against  the  use  of  it  in  either 
science. 

Philosophy  and  theology  have  derived 
these  terms,  objective  and  svbjective,  from  the 
schoolmen,  and  in  both  sciences  they  express 
a  distinction  which,  perhaps,  no  other  terms 
can  adequately  convey. 

Subjective,  in  both  sciences,  denotes,  I  be- 
lieve, that  which  belongs  to  the  mind  or  soul 
of  man,  the  thinking  conscious  subject. 

Objective  denotes  that  which  belongs  to  what 
is  without  or  external  to  the  mind  or  soul  of 
man,  the  object  known,  perteived,  or  believed 
to  exist.  It  signifies  what  is  real  in  opposi- 
tion to  what  is  ideal ;  what  exists  in  nature 
in  contrast  to  what  exists  in  thought ;  what 
has  a  substantive,  independent  existence  in 
fact,  not  a  relative  dependent  existence  in 
the  mind  or  soul  of  the  individual. — Sir  W. 
Hamilton't  Lectures,  Vol.  II.,  pp.  169,  160. 

Thus  the  phrase  svbjective  presence  would 
be  used,  I  presume,  to  mean  that  the  presence 
of  Christ  is  in  the  act  of  reception  by  the 
communicant  of  the  consecrated  elements 
themselves. 

The  phrase  objective  presence  would  be  used, 
I  presume,  to  mean  that  the  presence  of 
Christ  is  mysteriously,  but  really,  in  the  con- 
secrated elements  apart  from  the  act  of  re- 
ception by  the  communicant.     ' 

The  use  of  these  phrases  cannot  be  imposed 
as  a  necessary  condition  of  resolving  the 
question  as  to  the  mode  of  the  presence.  It 
seems  to  me  that  the  language  of  the  present 
Bishop  of  Carlisle  on  this  point  deserves 
attention. 

"  We  see  it  and  hear  it,  for  instance,  continually 
and  very  warmly  discussed,  whether  the  presence 
of  Christ  in  the  sacrament  be  an  objective  or  a 
tubjective  presence.  It  is  taken  for  granted  that 
it  must  be  either  the  one  or  the  other ;  it  must 
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cither  b«  ohfeetive,  that  ia,  independent  of  the  mind 
eontemplstiDg  it,  or  else  it  must  be  lubjeeHte,  that 
is,  dependent  apon  the  contemplating  mind.  Now 
it  may  seem  at  fint  sight  that  this  Tieir  of  the 

aaestion  is  ezhaastive ;  and  yet  vhicherer  horn  of 
to  dilemma  yon  take  yon  arrive  at  consequences 
not  easily  admissible.  Is  it  conceirable  that  the 
presence  of  Christ  should  be  altogether  independ- 
ent of  the  worshipper  ?  If  so,  do  you  not  degrade 
that  presence,  and  run  the  risk  of  confounding  the 
sacrament  with  a  charm,  something  that  can  pro- 
duce results  without  the  accompanying  energy  of 
a  true  and  living  faith  on  the  part  of  those  who 
receive  it?  On  the  other  hand,  is  it  conceivable 
that  the  presence  of  Christ  should  be  altogether 
dependent  upon  the  spirit  of  the  worshipper,  so 
that  there  should  be  no  absolute  and  independent 
truth  and  meaning  in  the  words  of  our  Lord  when 
he  said,  'This  is  My  Body,'  and  'This  is  My 
Blood '  7  I  cannot  accept  either  horn  of  the  di- 
lemma. And  if  it  be  asked,  What  then  will  yon 
do  ?  I  reply  by  denying  that  anyone  has  a  right  to 
submit  the  words  of  Christ  to  any  dilemma  of  the 
kind.  What  right  have  we  to  say  that  His  pre- 
sence must  be  either  objective  or  auqjective  ?  Why 
may  it  not  in  some  sense  be  both  ?  Or  how  do  we 
know  that  that  mysterious  presence  of  which  we 
speak  is  capable  of  being  described  under  such  a 
formula  at  all?" — Dean  Goodmin's  Sermons,  1868, 
p.  112. 

However  recently  the  terms  objective  and 
giibjective  may  have  been  introduced  into  our 
theology,  and  whether  the  introduction  of 
them  has  or  haa  not  been  necessitated  or 
justified  by  increaaed  laxity  and  confusion  of 
speech  upon  the  subject  of  the  Holy  Eucha- 
rist, they  are  certunly  now  supported  by 
very  high  authority,  even  if  we  confine  our 
consideration  to  the  writers  of  our  own  coun- 
try. They  have  been  adopted,  as  will  be 
seen  in  the  citations  which  I  have  made,  by 
some  of  the  most  erudite  and  esteemed  of 
our  own  divines.  And  in  my  opinion  it  was 
legally  competent  to  Mr.  Bennett  to  make 
use  of  them. 

Beal  Pretence. — Use  of  Oie  phrase  "  Under 
the  forms  of  Bread  and  Wine," 

Qreat  objection  was  taken  by  the  counsel 
for  the  promoter  to  the  phrase  "  under  the 
form  of  bread  and  wine,  which  it  was  con- 
tended introduced  teaching  at  variance  with 
the  formularies  of  ova  Church.  This  form 
of  expression  has  been  used  in  our  formu- 
laries as  applicable  to  the  substances  of  bread 
and  wine  remaining  unchanged.  They  were 
so  used  in  the  Articles  of  1636,  and  in  the 
"Institution  of  a  Christian  Man  "in  1637.  In 
the  Six  Articles  a  direct  statement  of  tran- 
substantiation  took  their  place.  They  do  not 
appear  in  the  "Necessary  Erudition"  of 
1643.  After  a  lapse  of  four  years  they  re- 
appeared under  thia  ampicea  of  Cranmer  and 


other  bishops  at  the  end  of  the  first  book  of  the 
Homilies,  where  it  ia  said,  "  Hereafter  shall 
follow  sermons  of  the  nativity,  passion,  resur- 
rection, and  ascension  of  our  Saviour  Christ, 
of  the  due  receiving  of  His  blessed  body  and 
blood  under  the  form  of  bread  and  wine." 
And  it  is  not  unimportant  to  observe,  that, 
early  in  the  reign  of  Elizabeth,  the  bishops 
advert  to  this  statement,  for  in  their  title  to 
the  second  book  of  the  HomUies  they  speak 
"  of  such  matters  as  were  promised  <md  enti- 
tuled  in  the  former  book  of  Homilies."  And 
in  Queen  Elizabeth's  Primer  of  1659,  we  find 
the  prayer  which  begins  "Our  Saviour  and 
Redeemer,  Jesu  Chnst,  which  in  Thy  last 
Supper  with  Thine  Apostles  didst  deliver 
Thy  blessed  body  and  blood  under  the  form 
of  bread  and  wine."  The  first  book  of 
Homilies  has  undergone  two  revisions,  and 
the  statement  "  under  the  form  of  bread  and 
wine  "  remains  unchanged  up  to  the  present 
time. 

Ratnunn,  it  will  be  seen,  adopted  pretty 
much  the  same  form  of  expression. 

"At  quia  confitentnr  et  corpus  et  sangnisem 
Christi  esse,  nee  hoc  esse  potuisse,  nisi  factA  in 
melius  oommutatione ;  neque  ieta  conunutatio  cor- 
poraliter,  sed  spiritu^ter  facta  sit  necesse  est,  nt 
jam  figurati  facta  esse  dicatur  quoniam  sub  vela- 
inento  corporei  pants  corporeijue  vmi  spiriiuaU  cor- 
pus Christi  spiritualise  sanguis  eaistU."  (6) 

It  is  remarkable  that  the  followers  of 
Wicklifie  and  the  Lollards,  who  were  burnt 
in  the  reigns  of  Henry  TV.  and  V.,  under 
the  authority  of  the  inhuman  statute  then 
enacted,  appear  to  have  maintained  "the 
sacrament  of  Christ's  flesh  and  his  blood  in 
form  of  bread  and  vnne,"  and  to  have  been 
burnt  for  refusing  to  acknowledge  the  corpo- 
ral presence,  and  to  declare  that  after  the 
words  of  consecration  the  materia)  bread  and 
wine  no  longer  existed. — Sovthey,  History  of 
the  Church,  Chapter  XL— Hume,  VoL  IH., 
c.  19. 

(6)  Rstiamni  ds  Corp.  et  Sanguint  J}omini,  p.  15. 

The  following  is  Bishop  Burnet's  account  of 
Batramn.  "Batramnus  was  commanded  by 
Charles  the  Bald,  then  emperor,  to  write  upon  that 
subject,  which  he,  in  the  beginning  of  his  book, 
promises  to  do,  not  trusting  to  his  own  sense,  but 
following  the  steps  of  the  holyj  fathers.  Be  tells 
us  that  there  were  different  opinions  about  it ;  some 
believing  that  the  body  of  Christ  was  there  without 
a  figure  ;  others  saying  that  it  was  there  in  a  figure 
or  mystery;  upon  which  he  apprehended  that  a  great 
schism  must  follow.  His  book  is  very  short,  and 
very  plain ;  he  asserts  our  doctrine  as  expressly 
as  we  ourselves  can  do,  he  delivers  it  in  the  same 
words,  and  proves  it  by  many  of  the  same  aigu- 
monts  and  authorities  that  wo  bring." — Burnet, 
Exposition  of  the  39  Artides,  Art.  XXVIII.  p.  337. 


Digitized  by 


Google 


Vol  89.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


99 


To  Sir  John  Oldcaatle  (Lord  Cobluun)  in 
1414,  the  inqoiBiton  put  tiie  Roman  propo- 
ntion  as  to  the  piesence,  and  their  question 
on  it  as  follows  : — 

"The  fajth  and  the  determination  of  holy 
chmche  toochyng  the  bUssfnl  lacrament  of  the 
sntar,  is  this ;  tlut  after  the  sacismentsU  -irordes 
bea  sayde  by  a  preet  in  hys  masse,  the  material 
bred,  that  ma  bifore,  is  turned  into  Christis  verray 
body;  and  the  material  wyn,  that  was  before,  is 
tonied  into  Chrystes  Terry  blode,  and  so  ther 
leweth  in  the  auter  no  material  brede,  no  material 
wjm,  the  wvch  wer  ther  before  the  seying  of  the 
sacramental  wordes ;  howe  lyve  ye  this  article  ? " 
~WiUan'$  Concilia  Mag.  Brit.  Vol.  III.,  pp. 
356-<;  Cottier,  Eed.  Bitt.,  Vol.  lU.,  294. 

To  which  Oldcaartle  answered,  "in  Sacra- 
mento altaris  est  Terum  corpus  et  rerus  panis, 
Til. ,  quern  Tidemus,  et  corpus  Ohristi  tub  eodem 
•di^um  quod  non  Tidemus."  He  was  burnt 
for  not  beli«Ting  in  transubstantiation. 

The  first  of  Uie  Six  Articles,  framed  by 
Henry  VIII.  when  he  went  baick  to  Tran- 
substantiation, is  in  these  words  : — "  That 
in  the  Eucharist  is  really  present  the  natural 
body  of  Christ  under  the  forms  and  without 
the  tubtlanee  of  bread  and  wine "  (See  ante, 
p.  3) ;  which  seems  to  shew  clearly  that  the 

Shraae  ' '  nnder  the  forms  of  bread  and  wine  " 
oes  not  per  se  express  the  doctrine  of  Tran- 
substantiation. 

Ridley  would  certainly  hare  adopted  the 
language  of  Ratramn,  and  hare  induced  Cran- 
merto  do  so.  Cranmer,  moreoTer,  approTed 
of  the  Augsburg  confession,  in  which  the 
Article  is  as  foUowa  : — 

"  Vll.  De  Bucharittii. 

"De  EncharistiA  constanter  credimas  et  doce- 
mas,  qnod  in  sacramento  corporis  et  sanguinis 
Domini,  Tere,  substantialiter,  et  realiter  adsint 
corpus  et  sanguis  Christi  tub  tpedtbiu  panis  it 
WW.  Etqnod  sub  eisdem  speciebus  Teri  et  realiter 
exhibentur  et  distribnuntur  illis  qui  sacrameatum 
accipinnt,  sive  bonis  sive  vudis." — Hardwick  on 
tie  Articles,  p.  256. 

I  may  observe  in  passing,  that  when  the 
Jemsalem  Bishopric  Act  was  passed,  the  in- 
structions from  Lambeth  and  London  to  the 
English  bishop  were  to  ordain  Prussian  sub- 
jects who  had  subscribed  the  Confession  of 
Augsburg  as  well  as  the  Thirty-nine  Articles 
of  Uie  E^^ish  Church.  The  directions  were 
as  follows  :— ^ 

**  Congregations  consisting  of  Protestants  of  the 
Qennan  tongue,  residing  within  the  limits  of  the 
bishop's  jurisdiction,  and  willing  to  submit  to  it, 
vill  be  under  the  care  of  Oerman  clergymen  or- 
dained by  him  for  that  purpose,  who  will  officiate 
in  the  German  langnage,  according  to  the  forms  of 
their  aatioDal  liturgy  compiled  from  the  ancient 
littD^M,  agreeing  in  aU  points  of  doctrine  with 


the  liturgy  of  the  English  Church,  and  sanctioned 

by  the  bishop,  with  consent  of  the  Metropolitan, 
for  the  special  use  of  those  congregations ;  such 
liturgy  to  be  used  in  the  Oerman  language  only. 
Germans  intended  for  the  charge  of  such  con- 
gr^atioos  are  to  be  ordained  according  to  the 
ritual  of  the  English  Church,  and  to  sign  the 
Articles  of  that  Church ;  and,  in  order  that  they 
may  not  be  disqualified  by  the  laws  of  Germany 
from  officiating  to  German  congregations,  they  are, 
before  ordination,  to  exhibit  to  the  bishop  a  certi- 
ficate of  their  having  subscribed,  before  some 
competent  authority,  the  Confession  of  Augsburg." 
— ^From  A  Statement  of  Proceedings  relating  to  the 
Estttblishment  of  a  Bishopric  of  the  United  Church 
of  England  and  Ireland  in  Jerusalem ;  published 
by  auUiority;  London,  December  Oth,  1841. 

By  the  joint  operation  of  3  ft  4  Vict.  c.  33, 
and  6  Vict.  c.  6.  s.  4,  persons  bo  ordained 
may  officiate  with  the  consent  of  the  ordinary 
in  England. 

It  may  be  well  to  compare  this  doctrine, 
that  the  body  and  blood  of  Christ  are  spiritu- 
ally present  under  theformofbread  and  wine, 
with  the  doctrine  of  transubstantiation  as 
laid  down  by  the  Council  of  Trent.  The  dif- 
ference between  the  two  doctrines  is  at  once 
apparent. 

'•  0.  IV.  De  Thinsubstantialione. 

"Qoonism  autem  Christus  redemptor  noster 
corpus  suum  id,  quod  sub  specie  panis  offerebat, 
vere  esse  dixit,  ideo  persnasnm  semper  in  ecclesia 
Dei  fuit,  idque  nunc  denUo  sancta  hsc  synodns 
declarat,  per  consecrationem  panis  et  vini  convor- 
sionem  fieri  totius  substantia  panis  in  substan- 
tiam  corporis  Christi  Domini  nostri,  et  totius  sub- 
stantis  vini  in  substantiam  sanguinis  ejus.  Qute 
conversio  convenienter  et  proprie  a  sancta  catho- 
lica  ecclesia  transuistantiatio  est  appellata." 

"  Can.  II.  Si  quis  dizerit,  in  sacrosanc'.o  eucha- 
ristise  sacramento  remanere  substantiam  panis  et 
vini  una  cum  corporo  ct  sanguine  Dotninl  nostri 
Jesu  Christi,  negaveritquo  mirsbtlem  ilUm  et  sin- 
gularem  conversionem  totius  substantia  panis  in 
corpus,  et  totius  substantia  vini  in  sangninem, 
manentilms  duntaxat  speeiebus  panis  et  vini,  quam 
quidem  conversionem  catholica  ecclesia  aptissime 
transubstantiationem  appellat,  anathema  sit."— 
Canones,  &&  ConCilii  Tridentini,  p.  60. 

Nicholson,  Bishop  of  Gloucester,  one  of 
the  committee  selected  by  the  Convocation  in 
1661  to  undertalce,  in  compliance  with  the 
king's  order,  the  revision  of  the  Prayer 
Book,  speiddng  of  the  Holy  Eucharist,  says, 
"Christ  is  there  under  the  forma  of  bread 
and  wine  ;  not  changed  in  substance  but  in 
use  "  (Exposition  of  Catechiam,  178,  cited  in 
Keble  on  Euch.  Adoraiuyn,  p.  142) ;  and  in 
that  well-known  book  of  devotion,  Sherlock's 
Practveol  VhrvHan,  we  read — 

"Giant,  holy  Jesns,  that  as  l.haTe  sow  re- 
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coived  in  &itli  Thy  precioiu  body  and  blood, 
neil'd  under  tie  epeciea  of  brtad  and  wine,  I  may 
hereafter  behold  Thy  Blessed  Face  reveiled  in 
heaven." — Sherlock's  Praetieat  Christian,  part  ii. 
chap.  10,  p.  253,  ed.  1841. 

"  He  discerns  not  this  body  of  our  Lord  who 
sees  not  with  the  eye  of  faith  Christ  really  pre- 
sent under  the  tpeciet  of  bread  and  unne,  though 

he  oonesire  not  the  manner  thereof not 

curioosly  questioning,  much  less  pragmatically 
defining,  the  way  and  manner  of  His  presence,  as 
being  deeply  mysterious  and  inconoeirable.  These 
old  verses,  expreming  the  faith  of  the  wisest  of 
our  first  Reformers,  may  satis^  eveiy  modest, 
humble,  soberminded,  good  Christian,  in  this  great 
mystery  of  godliness : — 

"  It  was  the  Lord  that  spake  it. 
He  took  the  bread  and  brake  it. 
And  what  His  word  did  nuke  it. 
So  I  believe  and  take  it." 
•  •  •  •  • 

"And  he  that  receives  Christ's  holy  body  and 
blood  into  his  soul,  not  first  emptied  of  all  his  sins 
by  holy  faith,  and  all  the  sacred  offices  of  true 
repentance,  doth  with  Judas  betray  his  Master 
into  the  hand  of  His  enemies,  even  those  very 
enemies  which  cmcifled  Him  ;  for  those  were  our 
■ins.  And  therefore  it  is  said  of  such  unworthy 
receivers  that  they  are  guilty  of  the  body  and 
blood  of  Christ."— Sherlock's  Practical  Christian, 
part  ii.  chap.  1. 

"  Consider,"  says  Sutton,  "  the  divine  wisdom  of 
the  Son  of  Ood,  who,  respecting  our  weakness, 
hath  conveyed  unto  us  His  lx>dy  and  blood  after 
a  divine  and  spiritual  manner,  under  the  form  of 
bread  and  urine." —  Godly  Meditations  on  the  most 
Holy  Sacrament  of  the  LcmCt  Supper,  p.  26. 

Real  Pretmee.— Effect  of  the  29th  Article  on 
this  doctrim. 

An  argument  was  addressed  to  me,  founded 
on  the  29th  Article  of  Religion,  which  I  must 
notice.    The  29th  Article  is  as  foUows  : — 

XXIX.  Of  thewicked  which  eat  not  the  body 
of  Christ  in  the  use  of  the  Lorit  Supper. 

"  The  wicked,  and  such  as  be  void  of  a  lively 
faith,  although  they  do  carnally  and  visibly  press 
with  their  teeth,  as  St  Augustine  saith,  the  Sacra- 
ment of  the  body  and  blood  of  Christ,  yet  in  no 
wise  are  they  partakers  of  Christ,  but  rather  to 
their  condemnation  do  eat  and  drink  the  sign  or 
Sacrament  of  so  great  a  thing." 

It  was  not  and  could  not  be  contended  that 
Mr.  Bennett  had  directly  contravened  this 
Article,  because  the  charge  against  him, 
founded  upon  it,  had  been  struck  out  by  the 
Court ;  but  it  was  argued,  quite  fairly,  that 
this  29th  Article  furnished  a  reason  why  the 
objective  presence  could  not  be  the  doctrine 
of  the  Church  of  England,  otherwise  it  was 
said  the  wicked  would  be  partake  s  of  Christ 
in  the  Euchsirist,  which  this  Article  declares 
they  are  not. 


It  seems  to  me,  however,  that  it  can  be 
reasonably  and  fairly  argued  that  the  object 
of  the  Article,  which  must  be  oonstoned  as  a 
whole,  and  not,  as  has  been  atraagdy  bui>- 
poeed,  by  the  title  tXoioa,  was  to  assert  that 
the  wicked  who  leoeiTed  tiie  holy  elranenta 
received  them  to  their  condemnation ;  that 
is,  that  they  did  not  become  spiritvaUy  par- 
takers of  Christ,  though  they  socramcnioUy 
received  His  body  and  blood.  And  tiie 
phrase,  "  Eat  Christ's  body,"  I  may  observe, 
m  the  title,  is  a  phrase  of  theology  capable 
of  various  interpretations.  It  is  teken  from 
the  6th  chapter  of  St.  John,  and  may  be,  as 
it  has  been,  by  high  authority  (Pusey  on  the 
Real  Presence,  p.  256),  interpreted  to  mean 
so  to  eat  the  body  cd  Christ  as  to  dwell  in 
Christ,  or,  in  other  words,  to  be  "  partakers 
of  Chiut ";  they  do  not  eat  Christ's  body  to 
any  purpose  or  effect  for  which  it  was  offered 
to  them ;  they  eat  it  to  their  damnaticm ; 
they  eat  a  judgment  to  themselves,  but  still 
in  one  sense  they  eat  it,  or  rather,  as  it  is  ex- 
pressed in  the  old  hymn — 

"  Stnnunt  boni,  snmnnt  mali, 
Sorte  taraen  incquali, 
Vitn  vel  interitAs ; 
Hors  est  malts,  vita  bonis ; 
Vide,  pans  sumptionis 
Qoam  dispar  sit  exitas  1  * 

Bishop  Ridley,  in  the  eomw  of  his  diipa- 
tation  at  Oxf  <»xl,  said — 

"Evil  men  do  eat  the  very  true  and  nahiral 
body  of  Christ  saeramentalty,  and  no  further,  as 
8.  Augustine  saith  ;  but  good  men  do  eat  the  very 
true  body  both  sacramentaUy  and  spirituai/tj,  by 
grace."— Works,  p.  246. 

And  again,  we  have  this  passage — 

Watson. — "  Good  sir,  I  have  detemined  to  have 
respect  to  the  time,  and  to  abstain  from  all  titoae 
things  which  may  hinder  the  eotranee  of  our  dis- 
ceptation ;  and  therefore,  first  I  adt  this  quesUoo 
— When  Christ  said  in  John  vi.,  '  He  that  eat#th 
My  fiesb,'  &c.,  doth  He  signify  in  those  words  the 
eating  of  His  tme  and  natural  flesh,  or  else  of  the 
bread  and  symbol  f  " 

Bidley. — "  I  understand  that  place  of  the  very 
flesh  of  Christ  to  be  eaten,  but  spiritually.  And 
further  I  say,  that  the  Sacrament  also  peituneth 
nnto  the  spiritual  mandncation ;  for  without  tht 
spirit  to  lot  the  Saeramsnt  is  to  eeU  it  unprqfit- 
ably;  for  whoso  eaieth  not  tpirituatty,  he  eaitth  hie 
own  condemnation" — Woiks,  p.  23S. 

St.  Augustine,  upon  whose  autliority  the 
29th  Article  professes  to  be  founded,  ft»- 
quently  states  that  tile  wicked  do,  in  the 
sense  I  hare  mentioned,  receive  the  body  of 
Christ    He  says : — 

"Sicut  eaim  Judas  eon  bnccellam  tndidit 
Domino  non  malum  aoeipiendo  sed  mali  aoci]>endo 
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locum  in  se  Disbolo  pnebuit:  Sic  indigni  qnisqne 
BTunens  DominicaiD  Saeramentum  non  efflcit,  ut 
quia  ipM  maloa  est  malum  sit,  ant  quia  non  ad 
intern  acceperit  nitul  aoceperit.  Corfut  enim 
JMimini  et  tanffuit  Domini  nMlominut  erat  illit 
^utbus  dierbat  Apostolta :  Qui  manducat  indigni, 
judidnm  sibi  mandacat  et  bibit." — Ik  Sapt.  e. 
Don.,  lib.  6. 

"  I)e  uoo  pane  et  Petms  et  Jadss  accepit :  Fe- 
tna  ad  vitam,  Judas  ad  mortem ;  cibut  honut 
bono*  vivifieai,  malos  mortificat." — Injoh^  Tr.,  60. 

"  Corpus  Christi  cum  signo  Diaboli  accipere  Don 
timent" — Bp.  ad  Pou. 

"Judn  Chritti  corpus  aectpit" — In  Jok.,  Tr., 
62. 

Other  instances  might  be  mentioned. 

Dr.  Jackson,  to  whom  I  have  already  ad- 
verted, adds  the  weight  of  his  great  authority 
to  this  construction  of  the  Article  :— 

**  The  questions  then  to  be  discussed  are  two : — 

"  First,  what  it  is  to  eat  Christ's  flesh  and  drink 
His  blood? 

**  Secondly,  what  it  is  for  Christ  to  dwell  or 
■bide  in  us,  and  us  to  dwell  or  abide  in  Him? 

"All  agree  that  there  is  a  twofold  eating  of 
Christ's  body  and  a  tw(rfold  drinking  of  His  blood ; 
one  merely  sacramental,  and  another  spiritual; 
which  agreement  notwithstanding,  there  ariseth  a 
third  question,  namrly,  what  manner  of  eating 
Christ's  flesh  and  drinking  His  blood  is  in  this 
place  either  only  or  principally  meant  ? 

"For  the  resolution  of  this  question,  we  are 
briefly  to  explicate  each  member  of  this  division ; 
Bsmely,  1,  what  it  is  to  eat  Christ's  body  and 
drink  His  blood  sacramentally  only ;  2,  what  it 
is  to  eat  His  body  and  drink  His  bl(X)d  spiritually. 

"  First  then,  all  that  are  partakers  of  this  Sacra- 
ment eat  Christ's  body  and  drink  Hit  blood  sacra- 
nentally;  that  is,  they  est  that  bread  which 
tacmmenUiUy  vt  His  b«dy,  and  drink  that  cup 
which  ttcrameniaHy  is  His  blood,  whether  they  eat 
or  drink  fmi^fuUy  or  ut\fail^Wy.  For  all  the 
Israelites  (1  Cor.  z.)  drank  of  the  same  spiritual 
Bock,  which  was  Christ  sacramentally ;  all  of  them 
were  partakers  of  His  presence,  when  Moses  smote 
the  rock ;  get  leitk  many  of  them  God  voa*  not  well 
pleated,  beeaose  they  did  not  ftithfiilly  either  drink 
or  participate  of  His  presence.  And  more  displeased 
He  is  with  such  as  eat  Christ's  body  and  dnnk  His 
blood  nnworthily,  thoagh  they  eat  and  drink  them 
sacramentally;  for  eating  and  drinking  so  only, 
that  is,  without  £uth  or  due  respect,  they  eat  and 
drink  to  their  own  condemnation,  beoanse  they  do 
not  discern  or  rightly  esteem  Christ's  body  or  pre- 
sence in  the  Holy  Sacrament. 

"  Hay  we  say  then  that  Christ  is  really  present 
in  the  Sacrament,  as  well  to  the  unworthy  as  to  the 
faithful  receivers  ?  Yes,  this  we  miut  grant ;  yet 
most  w*  add  withal,  that  He  is  reaUy  present  with 
them  in  a  quite  contrary  manner ;  really  pressnt 
He  is,  bacauae  Tirtnally  present  to  both ;  because 
the  operation  or  efficacy  of  His  body  and  blood  is 
aot  meta^rftorieal,  but  real  in  botL  Thus  the 
bodily  son,  thoagh  locally  distant  for  its  substance, 
is  really  present  by  its  heat  and  light,  as  well  to 


sore  eyes  as  to  clear  eights,  but  really  present  to 
both  by  a  contrary  real  operation ;  and  by  the  like 
contrary  operation  it  is  really  present  to  clay  and 
to  wax:  it  really  hardeneth  the  one  and  really 
softenetb  the  other.  So  doth  Christ's  body  and 
blood  by  its  invisible  but  real  influence  mollify  the 
hearts  of  such  as  come  to  the  Sacrament  with  due 
preparation,  but  harden  such  as  nnworthily  receive 
the  consecrated  elements.  If  he  that  will  hear  the 
word  must  take  heed  how  he  hears,  much  more 
must  be  which  means  to  receive  the  Sacrament  of 
Christ's  body  and  blood  be  careful  how  he  receives. 
He  that  wUlpresent  himself  at  this  great  marriage 
feast  of  the  Lamb  without  a  wedding  garment,  had 
better  be  absent.  It  was  always  s^er  not  to  ap- 
proach the  presence  of  God,  manifested  or  exhi- 
bited in  extraordinary  manner  (as  in  His  sanctuary 
or  in  the  aik),  than  to  make  appearance  before  it 
in  an  tmhallowed  manner,  or  without  due  pre- 
paration. Now,  when  we  say  that  Christ  is  really 
present  in  the  Sacrament,  our  meaning  is,  that  as 
Qod  He  is  present  in  an  extraordinary  manner; 
after  such  a  manner  as  He  was  present  (before 
His  incarnation)  in  His  sanctuary,  the  ark  of  His 
covenant ;  and  by  the  power  of  His  Godhead,  tinvus 
extraordinarily  present.  He  diffuseth  the  virtue  or 
operation  of  His  human  nature  either  to  thevivifi. 
cation  or  hardening  of  their  hearts  who  receive  the 
sacramental  pledges.  So,  then,  a  man  by  eating 
Christ's  body  merely  sacramental^  may  bs  excluded 
from  His  gracious  presence.  But  no  man  hath 
Christ  dwMing  in  him  by  this  manner  of  eating 
His  flosh  and  drinking  His  blood  unless  withal  ha 
eat  the  one  and  drink  the  other  spiritusdly.  The 
toting,  then,  of  Chrisft  body,  and  drinking  His 
blood,  merely  sacramentally,  t>  not  the  eating  and 
drinking  here  meant." — Jaduoa's  Works,  vol.  x. 
pp.  61-3,  Oxford  ed.  1844. 

Archbishop  Seeker  expresses  himself  in 
pretty  much  the  same  sense : — 

"  It  is  not,"  he  says,  "  the  gross  and  literal,  but 
the  figurative  and  spiritual  eating  and  drinking,  the 
partaking  by  a  lively  fiith  of  an  union  with  He, 
and  being  inwardly  nourished  by  the  fruits  of  Hy 
offering  up  My  flesh  and  blood  for  you,  that  alone 
can  be  of  benefit  to  the  soul. 

"  And  as  this  is  plainly  the  sense  in  which  He 
says  that '  His  flesh  is  meat  indeed,  and  His  blood 
is  drink  indeed,'  so  it  is  the  sense  in  which  the 
latter  part  of  the  third  answer  of  our  Catechism  is 
to  be  understood,  that  '  The  body  and  blood  of 
Christ  are  verily  and  indeed  taken  and  raeeited  2y 
the/ait\ftUinthe  Lord's  Smpper  ;'  words  intended 
to  show  that  our  Church  as  tmly  believes  the 
strong  assurances  of  Scriptnre  concerning  thb  Sa- 
crament as  the  Church  of  Rome  doth ;  only  takes 
more  care  to  understand  them  in  the  ri|^t  mean- 
ing, which  is,  that  thongh  in  one  sense  all  oammm- 
nicants  tquaUy  partake  ef  what  Christ  eallt  His 
body  and  blood,  that  is,  the  outward  signs  of  them, 
yet,  in  a  much  more  important  sense,  the  faithful 
only,  the  piois  and  virtuous  receiver,  eats  His  fledi 
and  drinks  His  blood;  shares  in  the  life  and 
strength  derived  to  men  from  His  incarnation  and 
death ;  and  through  fiuth  in  Him  becomes,  by  a 
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vital  union,  one  with  Him— a  member,  as  St.  Paul 
expresses  it,  of  His  flesh  and  His  bones — certainly 
not  in  a  literal  sense,  which  yet  the  Bomanieta 
might  as  well  assert,  as  that  we  eat  his  flesh  in  a 
literal  sense,  but  in  a  figurative  and  spiritual  one. 
In  appearance,  the  Sacrament  of  Christ's  death  is 
giren  to  all  alike,  but  verily  and  indeed  in  its 
beneficial  effects  to  none  but  the  faithful.  Even  to 
the  unworthy  communicant  He  is  present,  as  He  is 
whenever  toe  meet  together  in  His  name ;  hut  in  a 
better  and  most  gracious  sense  to  the  toorthy  soul, 
becoming  by  the  inumrd  virtue  of  His  spirit  Its  food 
and  sustenance.  This  real  presence  of  Christ  in 
the  Sacrament  His  Church  hath  always  believed." 
—Seeker,  Lecture  XXXVI.,  Vol.  xiv.  p.  493,  ed. 
1793,  Edinburgh. 

South  did  not  scruple  to  speak  of  his  horror 
when  he  considered, — 

"The  pure  and  blessed  body  of  our  Saviour 
passing  through  the  open  sepulchre  of  such 
throats."— (t.e.  of  the  wicked).— South's  Sermons, 
Tol.  ii.  p.  310. 

Bishop  Cosin  says  : — 

"  A  while  before  the  writing  of  this  Apology, 
came  forth  the  Diallactic  of  the  famous  Dr.  Poinet, 
Bishop  of  Winchester,  concerning  the  truth,  nature, 
and  substance  of  the  body  and  blood  of  Christ  in 
the  blessed  Sacrament,  writ  on  purpose  to  explain 
and  manifest  the  faith  and  doctrine  of  the  Church 
of  England  on  that  point." — Bittory  of  Trans^A- 
atantiation,  toI.  It.  p.  159. 

Bishop  Poynet,  who  is  thus  referred  to, 
•ays : — 

"  Now  as  to  the  denial  that  the  wi(Aed  can  eat 
the  body  of  Christ,  which  would  necessarily  be  the 
case  if  virtue  and  spiritual  grace  were  united  with 
the  bread,  we  must  make  a  fistinction.  For,  if  we 
regard  the  nature  of  the  Sacrament,  divine  virtue 
cannot  be  absent  from  the  si^,  in  so  far  as  it  is  a 
Sacrament,  and  serves  for  this  use ;  if  we  look  to 
the  morals  and  mind  of  the  recipient,  it  is  not  to 
him  life  and  grace,  both  of  which  it  is  by  its  own 
natnre,  because  the  evil  of  the  wicked  is  not 
capable  of  so  great  goodness,  nor  suffers  it  to  bear 
fruit  in  itself.  Nay,  rather,  it  is  death  and  con- 
demnation to  them.  For,  as  many  kinds  of  meats 
are  in  their  own  nature  wholesome,  but,  if  they 
enter  into  diseased  bodies  increase  the  evil,  and 
often  accelerate  death,  not  by  their  own  nature  but 
by  the  fault  of  the  receiver,  so  it  is  with  regard  to 
the  Sacrament,  in  which  its  own  virtue  is  always 
present,  until  it  discharges  its  office;  although, 
when  taken  by  the  unworthy,  he  is  not  capable  of 
receiving  such  goodness,  or  of  deriving  any  profit 
therefrom.  Cyprian  confirms  this  :  '  Saciaments, 
he  says,  cannot  exist  without  their  own  virtue,  nor 
can  the  Divine  majesty  be  ever  absent  from  the  mys- 
teries.' But  although  the  Sacraments  are  permitted 
to  be  taken  or  touched  by  the  imwoithy,  they 
whose  want  of  faith  or  nnworthiness  resists  so 
great  holiness  cannot  be  partakers  of  the  Spirit. 
Therefore  to  some  these  gifts  are  the  savour  of  life 
onto  life,  to  others  the  savour  of  death  unto  death. 


because  it  is  altogether  jnst  that  tliosewho  despise 
the  grace  should  be  deprived  of  so  great  benefit, 
and  that  purity  should  not  make  an  abode  for  itself 
in  those  who  are  unworthy  of  such  grace." 

Then  the  author  quotes  St.  Augustine  as 
maintaining  these  yiews.     He  also  says  : — 

"  From  these  and  many  places  it  is  evident  that 
the  Eucharist,  as  fiir  as  appertains  to  the  nature 
of  the  Sacrament,  is  truly  the  body  and  blood  of 
Christ,  is  a  truly  Divine  and  holy  thing,  even  vhea 
taken  by  the  unworthy,  while,  however,  they  are 
not  partakers  of  its  grace  and  holiness,  but  driiik 
their  own  death  and  condemnation.  Nor  in  them 
doth  such  goodness  dwell,  nor  does  it  enter  in 
order  to  dwell,  but  to  condemn ;  nor  does  the  con- 
tact of  the  Lord's  body  more  profit  it  them  than  it 
did  the  Jews  to  have  touched  that  holy  body  of 
His,  always  endowed  with  its  own  grace.  Where- 
fore the  Sacraments  continue.  Bo  long  as  they  art 
Sacraments,  to  retain  their  own  virtue,  nor  can  they 
be  separated  therefrom.  For  they  always  consist 
of  their  own  parts — an  earthly  and  a  heavenly,  a 
visible  and  an  invisible,  an  inward  and  an  ontwsid, 
whether  the  good  take  them  or  the  bad,  whether 
the  worthy  or  the  unworthy.  Besides,  that  com- 
mutation of  the  signs,  and  the  transition  of  the 
elements  into  the  inward  substance,  which  every- 
where occurs  in  the  ancient  writers,  cannot  exist, 
if  we  separate  the  virtue  from  the  sign,  and  vt 
wish  the  one  to  be  taken  apart  from  the  other. 
But  this  is  to  be  understood,  so  long  as  the  sign 
serves  its  use,  and  is  adapted  to  the  end  for  which 

it  was  destined  by  the  Word  of  God. The 

dignity  of  the  Sacraments,  and  the  honour  doe  to 
them,  is  not  injured,  but  remains  whole  and  entire, 
so  long  as  we  confess  that  the  truth  of  the  body 
and  its  nature  and  substance  is  received  by  the 
fnithful,  together  with  the  symbols,  as  the  ancient 
Fathers  testify 

"  2%e  good  and  the  bad  alike  eat  sacramentalbi 
teUh  their  mouths  the  body  of  Christ  and  drink  Bit 
blood,  bat  the  good  alone  do  this  spiritually.  Now 
to  eat  the  body  and  blood  of  Christ  sacramentally, 
and  to  drink  His  blood,  is  to  receive  the  Skcre- 
ment  of  His  body  and  blood ;  that  is,  the  bnsd 
and  the  body  of  Christ,  the  wine  and  the  blood  of 
Christ.  For  in  no  other  way  are  the  bread  and  the 
wine  Sacraments.  And  he  who  thinks  it  possible 
that  the  outward  signs  can  be  taken  apart  from 
those  things  signified,  which  are  a  necensry  pert 
of  the  Sacrament,  divideth,  or  rather  dissolveth, 
the  Sacrament.  For  the  outward  symbols  be  ooly 
one  part  of  the  Sacrament." — DiaUacticon  viri  hem 
et  literati,  de  veritate,  naturd,  atque  subslantU  Cor- 
poris et  Sanguinis  Christi  in  Eucharistid. 

"  He  who  receiveth  only  the  bread  receiveth  no 
Sacrament;  for  either  the  Sacrament  is  received 
whole  and  perfect  or  not  at  all.  Augustine — 
'  Sacraments,  however,  if  they  be  the  same,  sn 
everywhere  whole  and  perfect,  although  their 
meaning  be  depraved,  and  the  handling  of  them  he 
various  and  discordant.'  For  it  is  not  more  con- 
trary to  reason  that  the  fiesh  of  Christ  be  eaten 
sacramentally,  and  His  blood  drunken  by  hypo- 
crites, than  that  it  should  have  been  poasible  that 
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Ood  aboold  have  been  tonched  and  kissed  by  the 
widced,  whensoever  they  either  kissed  or  touched 
Christ,  without  any  profit,  to  their  ovrn  damnation. 
(Angastine  on  Baptism  against  the  Sonatists.) 
Ifor  doth  it  make  any  difference,  token  the  question 
«t  toueking  the  ptrfectneti  and  Aoiiness  of  the  Sacra- 
ntaU  what  be  the  belief  and  what  the  faith  of  the 
man  leho  receiveth  the  Sacrament.  It  maketh,  in- 
deed, all  the  difference  in  respect  of  the  vxty  of 
aalvation,  but  in  retpeet  of  the  qtieetion,  what  a 
Sacrament  is,  it  maJteth  no  difference  at  all.  For  it 
may  happen  that  a  man  may  have  the  Sacrament 
M  its  completeness,  and  a  perverted  faith,  just  as  it 
mtay  happen  thai  a  man  may  have  all  the  words  of 
tit  Creed,  and  yet  have  no  right  belief." — DiaUae- 
tieon  friri  boni  et  literaii,  de  veritate,  naturd,  atmie 
nbsiantii  Corporis  et  Sanguinis  Christi  in  Eucha- 
rislid. 

Thomdike  says : — 

"  But  if  eating  and  drinking  the  body  and  blood 
of  Christ  in  this  Sacrament  nnworthily  be  the  cru- 
cifying of  Christ  again,  rendering  a  man  '  guilty ' 
of  His  body  and  blood,  then  is  not  His  flesh 
and  blood  spiritually  eaten  and  dmnk  till  living 
&ith  make  them  spiritually  present  to  the  soul, 
which  the  consecration  maketh  sacramentally  pre- 
sent to  the  body.  And  it  is  to  be  noted  that  no 
man  can  say  that  this  Sacrament  represents  or 
tenders  and  exhibits  nnto  him  that  receiveth  the 
body  and  blood  of  Christ  (as  all  must  do  that 
abhor  the  irreverence  to  so  great  an  ordinance 
which  the  opinion  that  it  is  but  a  bare  sign  that 
Christ  cmciflmi  necessarily  engendereth),  but  he 
must  believe  this ;  unless  a  man  will  say  that  that 
which  is  not  present  may  be  represented,  that  is  to 
say,  tendered  and  exhibited  presently  do«rn  upon 
the  place.  It  is  not,  therefore,  that  living  £uth 
whiui  he  that  receives  the  Eucharist,  and  is  pre- 
sent at  the  consecrating  of  it,  may  have  and  may 
not  have  that  causeth  Uie  body  and  blood  of  Christ 
to  be  sacramentally  present  in  the  elements  of  it, 
but  it  is  the  profession  of  tliat  common  Christianity 
which  makes  men  members  of  God's  Church ;  in 
the  unity  whereof  wheresoever  this  Sacrament  is 
celebrated  (without  inquiring  whether  those  that 
are  assembled  be  of  the  number  of  those  to  whom 
the  kingdom  of  Heaven  belongs),  thou  hast  a  legal 
prentmption  even  towards  God  that  thou  receivest 
the  fiesk  and  blood  of  Christ  in  and  with  the  dements 
nf  bread  and  wine,  and  shall  receive  the  same  spirit- 
ually for  the  food  of  thy  soul,  supposing  that  thou 
reeeivett  the  same  rcith  living  ftnth.  For  one  part 
of  our  common  Christianity  being  this,  that  our 
Lord  Christ  instituted  this  Sacrament  with  a  pro- 
mise to  make  by  His  Spirit  the  elements  of  bread 
and  wine  saeramentedlya.w  body  and  blood,  so  that 
His  Spirit  that  made  them  so  (dwelling  in  them  as 
in  His  natural  body),  should  feed  them  with  Christ's 
body  and  blood  that  receive  the  Sacrament  of  them 
with  liring  faith ;  this  institution  being  executed, 
that  is,  tha  Eucharist  being  consecrated  according 
to  it,  so  sure  as  Christianity  is  tri.e,  so  sure  the 
effect  foUows." — Laws  of  Church,  chap.  iii.  pp. 
17.18. 


Thomdike  is  veiy  explicit  in  distinguish- 
ing between  the  merely  sacra/mental  reception 
by  the  wicked  and  the  spvribuaL  reception  oy 
the  good. 

"  Here,  indeed,  it  will  be  requisite  to  take  notice 
of  that  which  may  be  objected  for  an  inconvenience 
that  Ood  should  grant  the  operation  of  His  Spirit 
to  make  the  elements  sacramentally  the  body  and 
blood  of  Christ  upon  the  dead  fiuth  of  them  who 
receive  it  to  their  condemnation  in  the  sacrament, 
and  therefore  cannot  be  said  to  eat  the  body  and 
blood  of  Christ  (which  is  the  only  act  of  living 
faith),  without  that  abatement  which  the  premises 
have  established,  to  wit,  in  the  sacrament.  But 
all  this,  if  the  effect  of  my  saying  be  thoroughly 
considered,  will  appear  to  be  no  inconvenience. 
For  that  the  body  and  blood  of  Christ  should  be 
sacramentally  present  in  and  under  the  elements 
(to  be  spirituMly  received  of  all  that  meet  it  with 
a  living  faith,  to  condemn  those  for  crucifying 
Christ  again  thai  receive  it  with  a  dead  faith,)  can 
it  seem  any  way  inconsequent  to  the  consecration 
thereof  by  virtue  of  the  common  faith  of  Christians, 
professing  that  which  is  requisite  to  make  true 
Christians,  whether  by  a  living  or  a  dead  faith ; 
rather  must  we  be  to  seek  for  a  reason  why  <  he  that 
eateth  this  bread  and  drinketh  this  cup  un- 
worthily' should  be  'guilty  of  the  body  and  blood 
of  Christ'  as  'not  discerning  it;'  unless  we  sup- 
pose the  same  sacramentally  present  by  virtue  of 
that  true  Christianity  which  the  Church  professing 
and  celebrating  the  sacrament,  tendereth  it  for  a 
spiritual  nourishment  to  a  living  faith, — for  matter 
of  damnation  to  a  dead  faith.  For  if  the  profes- 
sion of  true  Christianity  be,  as  of  necessity  it 
must  be,  matter  of  condemnation  to  him  that  pro- 
fesseth  it  not  truly  (that  is  to  say,  who  {irofessing 
it  doth  not  perform  it,)  shall  not  his  assisting  the 
celebration   and    consecration  of   the  Eucharist 

Eroduce  the  effect  of  rendering  him  condemned  by 
imself  {eating  the  body  and  blood  of  Christ  in  the 
sacrament,  out  of  a  profession  of  Christianity 
which  spiritually  he  despiseth,)  for  not  fulfilling 
what  he  profeeseth ;  or  that  living  faith  which 
concurreth  to  the  same  as  a  good  Christian  should 
do,  be  left  destitute  of  that  grace  which  the  tender 
of  the  sacrament  promiseth,  because  the  faith  of 
those  who  join  in  the  same  action  is  undiscemible  ? 
Certainly  if  the  sacramental  presence  of  Christ's 
body  and  blood,  tendering  the  same  spirituAlly,  be 
a  blessing  or  a  curse,  according  to  the  &ith  which  it 
meets  with ;  it  can  by  no  means  seem  unreasonable 
that  it  should  be  attributed  to  that  profession  of 
Christianity  which  makes  it  respectively  a  blessing 
or  a  curse,  according  to  the  faith  of  them  for  whom 
it  is  intended."  —Laws  of  Church,  chap.  iii.  p.  18. 

Dr.  Hey  uses  remarkable  language  as  to 
this  29th  Article. 

"  Our  application"  (he  says)  "  may  be  confined 
to  mutual  concessions.  And  for  these  1  think  thero 
is  greater  room  in  this  Article  than  in  any  other. 
The  dispute  between  the  Bomanists  and  the  re- 
formed is  merely  verbal.  I  mean  about  the  present 
Article  as  separated  from  all  others.    They  say. 
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the  bread  after  consecration  ia  tbe  body  of  Christ, 
even  in  substance;  it  follows,  supposing  this  true, 
that  whoever  eats  that  substance,  eats  the  body  of 
Christ ;  that  is,  it  is  not  desecrated  by  one  mouth 
more  than  by  another.  We  say  that  the  bread 
continues  bread  after  consecration,  and  therefore 
that  ereiy  receiver  eats  bread  ;  but  that  he  who 
does  what  the  Scripture  requires  may  be  said,  in 
the  prophetic,  strong,  figuistive  language  of  Scrip- 
ture, to  eat  the  body  of  Christ ;  as  he  eats  what  is 
appointed  to  represent  that  body,  and  what  the 
Scripture  calls  briefly  that  body  itself.  The 
Bomanists,  therefore,  and  we,  use  a  phrase,  eating 
the  body  of  Christ,  in  two  different  senses ;  and 
we  also  use  this  proposition,  '  The  wkkid  eat 
Chritft  body'  in  two  different  senses,  consequently 
to  dispnta  about  its  truth  is  idle,  and  childish. 
They  too  use  it  as  a  corollary  from  a  proposition 
which  we  think  felse,  though  we  own  the  corollary 
to  be  rightly  deduced.  Kow  it  must  always  be 
trifling  to  dispute  about  such  a  corollary,  as  if  it 
were  an  independent  proposition.  We  both  require 
preparation  for  the  sacrament,  indeed  Bomanists 
more  than  we ;  we  both  say,  that  unworthy 
receivers  may  draw  punishment  upon  themselves ; 
we  both  quote  the  passage  of  Augustin  which  is  in 
our  Artide.  In  abort,  we  both  mean,  that  the 
consecrated  bread  is  not  desecrated  by  the  nn- 
worthiness  of  the  receiver,  and  that  worthiness 
ia  required  in  order  to  obtain  benefit." — Hej/s 
Ltalurtt  in  Divinity,  vol.  iv.  p.  368. 

In  truth  the  constniction  'placed  by  all 
these  authorities  on  the  29th  Article  brings 
it  into  harmony  with  the  words  of  the  25th 
Artide.  "And  in  such  only  as  irorthily 
receive  the  same  they  have  a  wholesome 
effect  or  oi)eration  :  but  they  that  receive 
them  unworthily,  purchase  to  themselves 
damnation,  as  St.  Paul  saith." 

I  must  also  observe  that  the  words  "the 
faithful"  or  "  fideles "  have  been  often 
interpreted  to  mean  the  baptised  members ' 
of  the  visible  Church.  The  parables  of  the 
tares  and  the  wheat  growing  together,  the 
good  and  the  bad  fish  m  the  same  net,  being 
cited  to  support  this  position.  Thomdike 
in  the  passage  just  cited  speaks  "  of  that 
common  profession  of  Christianity  which 
makes  men  members  of  Christ's  Church  ;  in 
the  unity  whereof  wheresoever  this  sacra- 
ment is  celebrated,  without  inquiringwhether 
those  that  be  assembled  be  of  the  number  of 
those  to  whom  the  kingdom  of  heaven 
belongs,  etc." 

And  Barrow  in  those  great  sermons  on  The. 
Doctrine  of  Unimeraal  Jiedemption  Asserted 
and  Explained,  which  have  been  always 
received  by  the  Church  as  the  soundest  and 
most  eloquent  exposition  of  her  doctrine, 
observes : — 

"  But  our  Lord  is  the  Saviour  of  those  persons  ; 
and  therefore  He  is  tbe  Saviour  of  all  men.  This 
assumption  we  assayed  to  shew  in  the  last  argu- 


ment ;  and  many  express  testimonies  of  Scriptnn 
before  mentioned  establish  it;  the  common  etjle 
of  Scripture  doth  imply  it,  when  in  the  apostolical 
writings  to  all  the  visibly  faithful  indifTeiently  the 
relation  to  Christ  as  their  Saviour  is  assignMl,  >u 
interest  in  all  saving  performances  is  imppoeed, 
the  titles  of  auiiiurot  and  rtacnrninu  (with  othen 
equivalent,  of  justified,  sanctified,  regenerated, 
quickened,  etc.,)  are  attributed.  And  in  one  text 
(8ti  liXrixafur  M  8«#  imyrt,  tt  i<ni  rmtif  wifntf 
iyBp^aiy,  /uiXurTa  wurriy.  I  Timothy,  iv.  10) 
GOD  is  said  to  be  the  Saviour  chiefly  tw  tbttw, 
of  th^  faithful ;  which  word  in  its  common  accep- 
tation denotes  all  visible  members  of  the  ChristitB 
communion." — Barrow's  Works,  vol.  iv.,  pp.  25, 26. 

In  accordance  with  this  teaching  Bishop 
Beveridge  interprets  our  19th  Artide  :— 

"Of  the  Church. 
"  The  visible  Church  of  Christ  is  a  oongiegstion 
otfaii\ful  men  in  the  which  the  pure  word  of  Qod 
is  preached,  etc" 

The  Bishop  says  : — 

"  Though  the  Church  of  Christ  be  one  and  tie 
same  Church,  both  in  heaven  and  earth,  yet  it 
there  differs  much  from  itself  as  here.  There  it 
is  triumphant,  here  militant ;  here  it  is  militant, 
not  triumphant.  There  it  consisteth  of  good  only 
and  not  of  bad ;  here  of  bad  as  well  as  good." — 
Bishop  Beveridge  on  the  Articles. 

Our  Burial  Service  is  constructed  on  the 
presumption  that  all  who  are  not  unbaptised 
or  excommunicate  or  have  not  laid  violent 
hands  upon  themselves,  are  to  be  consideted 
as  belonging  to  the  Church  of  Christ. 

Before,  however,  I  leave  the  question  u 
to  whether  the  manducation  by  Uie  wicked 
of  the  elements  without  eating  Christ,  be  or 
be  not  an  argument  for  the  absence  of  the 
Presence  from  the  consecrated  elements,  I 
must  observe,  that  an  opinion  has  been 
maintained  by  great  divines,  such  as  Cyprian 
and  Bishop  Ken,  that  the  Presence  ia  min- 
culously  withdrawn  from  the  dements  in 
cases  where  the  wicked  or  a  beast  have 
devoured  them. 

These  are  the  lines  of  Bishop  Ken  : 

"  How  Godhead  to  our  human  flesh  was  join'd. 
Transcends  the  reach  of  an  angelick  mind. 
Uow  God  and  man  with  bread  and  wine  unite, 
Is  too  sublime  for  bounded  human  sight; 
To  boundless  Godhead  both  united  are, 
God  tabemades  here,  and  temples  there. 
There  undivided  God  and  man  exist. 
The  flesh  assum'd  is  ne'er  to  be  dismist ; 
'Tie  transient  here,  and  when  a  Judas  eats 
The  sacred  bread,  Christ's  Shechinah  retreats. 
The  day  and  night  each  otbor  still  expel. 
Pure  God  in  souls  impure  can  never  awfll." 

— On  the  Eucharist,  Poetical  Works,  vol.  i.  pp. 

123-128,  London,  1721. 

According  to  this  opinion  the  real  presence 
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in  the  Holy  BaohAriBt  may  be  maintained 
by  those  who  deny  the  reception  of  Christ 
"  in  any  sense"  by  the  wicked. 

I  am  of  opinion  tiiat  the  doctrine  of  the 
leal  spiritnal  or  of  the  objective  real  pre- 
sence maintained  by  the  defendant  is  not  by 
necessary  imptication  at  variance  with  thu 
29th  Article  of  Religion,  and,  as  I  have 
already  said,  Mr.  Bennett  is  not  charsed 
with  directly  contravening  any  doctrine 
lespecting  the  reception  of  the  Eucharist  by 
the  wicked. 

Real  Pnienee.— Judgment  at  Bath,  1866. 

The  jw^gment  given  at  Bath  by  Aichbishop 
Snmner  and  his  assessois,  against  the  Arch- 
deaoim  of  Taunton,  in  1856,  has  been  cited 
am  having  decided  the  question  of  the 
anode  of  presence  adversely  to  the  statements 
of  Mr.  Bennett.  But  1  decline  absolutely 
to  admit  that  this  decision  has  any  l^;al 
validity,  or  ia  in  any  way  binding  upon  -^is 
Court  in  this  case. 

I  do  ao  for  various  reaaona  ;  perhaps  one 
xeaaon  is  sufScient.  That  decision  was 
reversed  by  the  Court  of  Arches  and  the 
Ihrivy  CoundL  The  decision  was  iq>pealed 
from  on  almost  every  possible  ground  of 
law,  civil  and  ecclesiastical ;  that  is,  the 
nature  of  the  case  being  considered  upon 
the  merits  as  well  as  the  law.  .  The  i^peal 
was  heard  in  the  first  instance  upon  the  con- 
stmcti<Mi  of  the  statute  3  &  4  Vict  c.  86  ; 
and  this  appeal  was  successful  in  both  Courts. 
And  as  it  decided  that  the  Archbishop  had 
by  reason  of  the  lapse  of  time  no  jurisdic- 
tion to  try  the  case  at  all,  the  other  questions 
were  not  discussed  ;  but,  as  a  reference  to 
the  pleadings  shew,  the  decision  of  the  Arch- 
bishop was  as  stoutly  contested  on  the  merits, 
or  on  the  law  strictly  ecclesiastical,  as  on  the 
statute  law. 

The  inf  eruice,  that  because  the  appellant 
was  successful  in  limine  upon  the  first  objec- 
tion which  he  took,  he  would  not  have  been 
soooeasf ul  on  his  other  objections  which  he 
had  not  an  opportunity  of  stating  but  on 
which  he  confidently  reUed,  would  mdeed  be 
a  novel  doctrine  of  jurisprudence. 

It  is  not  neceesanr  that  I  should  dwell 
further  upon  the  subject,  or  refer  to  what 
has  happened  since  1866  ;  but  I  onght  to 
add  thu  observation,  which  perhaps  makes 
all  reference  to  this  case  unnecessary,  namely, 
that  the  proceedings  against  the  Archdeacon 
of  Taunton  were  grounded  on  his  alleged 
contravention  of  the  law  with  respect  to  the 
reception  of  the  Holy  Eucharist  by  the 
wicked  ;  a  question  which  I  have  not  to 
decide  in  these  proceedings  against  Mr. 
Heimett. 

New  Ssbbs,  39.— Ecciss. 


Heal  Fretenee. — As  to  the  Bteeptionvi 
Doctrine. 

There  is  a  doctrine  as  to  the  mode  of  the 
presence  which  has  obtained  the  name  of 
the  receptionist  doctrine.  It  is  thus  ex- 
pressed by  Hooker  :  "  The  real  presence  of 
Christ's  most  blessed  body  and  blood  is  not 
therefore  to  be  sought  for  in  the  sacrament, 
but  in  the  worthy  receiver  of  the  sacrament." 
To  whatever  cause  this  opinion  of  Hooker 
may  be  due,  whether,  as  has  been  suggested, 
to  nis  respect  for  Calvin  or  his  sympathy 
with  the  sufferings  of  Reformers  on  the  Con- 
tinent (Hooker's  Works,  ed.  Keble,  1  Vol., 
Pref.  pp.  81-83. — Keble  on  Eucharislical 
Adoration,  ^.  124),  or  to  the  result  of  his 
own  convictions  on  the  subject,  it  was  cer- 
tainly not  his  intention  to  maintain  that  no 
other  mode  of  the  presence  could  be  lawfully 
holden  by  clerks  of  our  Church.  For,  with 
that  wisdom  which  is  the  fruit  both  of  deep 
learning  and  fervent  charity,  he  says : — 

"  As  for  his  dark  and  hidden  works,  the;  (that 
is,  '  such  as  lore  piety,')  prefer,  as  becometh  them 
in  snch  cases,  simplicity  of  faith  before  that 
knowledge  which  curioosly  sifting  what  it  should 
act  on,  and  disputing  too  boldly  of  that,  which 
the  wit  of  man  cannot  search,  cbilleth  for  the 
most  part  all  warmth  of  zeal,  and  bringeth  sound- 
ness of  belief  many  times  into  great  hazard." 

And  again : — 

"  The  fruit  of  the  Eneharist  is  the  ^rticipation 
of  the  bod;  And  blood  of  Christ.  There  is  no 
sentence  of  Holy  Scripture  which  saith  that  we 
cannot  by  this  saframent  be  made  partakers  of 
His  body  and  blood,  except  they  be  first  con- 
tained in  the  sacrament,  or  the  sacrament  con- 
verted into  them.  '  This  is  my  body,'  and  '  This 
is  my  blood,'  being  words  of  promise,  sith  we  all 
agree  that  by  the  sacrament  Christ  doth  really 
and  truly  in  us  perform  His  promise,  why  do  we 
vainly  trouble  ourselves  with  so  fierce  contentions, 
whether  by  consubstantiation,  or  else  by  transub- 
stantiation,  the  sacrament  itself  be  first  possessed 
with  Christ  or  no  ?  A  thing  which  no  way  can 
either  further  or  hinder  us,  however  it  stand,  be- 
cause our  participation  of  Christ  in  this  Sacnunrnt 
dependeth  on  the  co-operation  of  His  omnipotent 
power  which  maketh  it  His  body  and  Mood  to  ns, 
whether  with  change  or  without  alteration  of  the 
element  snch  as  they  imagine,  we  need  not  greatly 
to  care  nor  inquire.' — Hooker's  Works,  ed.  Keble, 
Book  v.,  Ch.  Ixvii.  «. 

When  Hooker's  Puritan  adversary  observed 
that  in  these  words  he  seemed  to  make  light 
of  the  doctrine  of  transnbstantiation,  Hooker 
replied  :— ^ 

"  They  (the  Romanists)  ought  not  to  stand  in 

it  as  in  a  matter  of  faith,  nor  to  make  so  high 

accompt  of  it  inasmuch  as  the  Scripture  doth  omy 

teach  the  communion  of  Christ  in  the  Holy  Sacra- 
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ment,  and  neither  the  one  nor  the  other  way  of 
preparation  thereunto.  It  sufficed  to  hare  be- 
lieved this,  and  not  by  det<>rmining  the  manner 
how  Qod  bringeth  it  to  passe,  to  have  entangled 
themselves  with  opinions  so  strange,  so  impossible 
to  be  proved  true.  They  should  have  considered 
in  this  particular  sacrament  that  which  Bellarmine 
acknowledgeth  of  sacraments  in  generall.  It  is  a 
matter  of  &ith  to  believe  that  sacraments  are  in- 
struments whereby  CK>d  worketh  grace  in  the  souls 
of  men ;  bat  the  manner  how  he  doth  it  is  not  a 
matter  of  &ith."  (6) 

I  was  referred  to  Bome  portions  of  a  charge 
prepared  by  the  late  Archbishop  of  Canter- 
Diuy,  but  which  his  much  lamented  death 
prevented  him,  perhaps,  from  correcting, 
certainly  from  finishing  and  delivering.  From 
them  it  appeared  that  he  adopted,  as  many 
divinea  have  done,  the  opinion  of  Hooker. 
For  Archbishop  Longley  I  can  never  cease 
to  feel  the  highest  esteem  and  the  deepest 
regard.  It  would  be  a  libel  on  his  memory 
to  suppose  that  he  held  this  particular  mode 
of  the  presence  to  be  the  only  mode  which 
the  Church  of  England  allowed  her  children 
to  believe.  The  laat  time  that  I  saw  him  in 
public,  in  the  year  1868,  he  was  presiding 
over  IJie  meeting  in  the  theatre  at  Oxford, 
the  object  of  wluch  was  to  fotmd  a  college 
for  the  maintenance  of  those  church  princi- 
ples which  the  late  Mr.  Keble  professed. 
Mr.  Keble's  edition  of  Hooker  was  published 
in  1845,  and  his  work  on  the  "  Eudiaristical 
Adoration "  was  published  in  1867,  in  botii 
of  which  he  regretted  that  upon  this  point 
Hooker  had  suffered  himself  to  be  biassed 
by  the  opinions  of  foreign  reformer*,  and 
expressed  the  strongest  possible  opinion  in 
favour  of  the  objective  real  presence  in  the 
hoW  elements. 

Having  cited  all  these  authorities,  I  wiU 
now  recur  to  the  very  words  of  the  28th 
Article: — 

"  The  body  of  Christ  is  given,  taken,  and  eaten 
in  the  supper,  only  after  an  heavenly  and  spiritual 
manner.    And   the  mean   whereby  the-  body  of 

(6J  Hooker's  Works,  Book  V.,  Ch.  livij.  6.— 
In  the  same  sense  the  Bishop  of  Carlisle  says, 
"  I  mean  that  they  who  object  to  the  dogma 
of  transubstantiation,  and  who  say  that  the 
Church  of  Bome  had  no  right  to  impose  such 
a  dogma,  do  not  by  that  objection  express  any- 
thing incompatible  with  the  strongest  opinions 
concerning  our  liOrd's  spiritual  presence.  What 
they  do  say  is,  that  it  is  wrong  to  attempt  to 
define  that  presence  by  any  hmnan  formula.  And 
that,  especially  with  regard  to  the  particular  for- 
mula in  question,  experience  has  shown  that  it  is 
capable  of  being  interpreted  in  a  most  mischievous 
sense,  and  that  it  leads  almost  necessarily,  and 
has  in  fact  led  to  the  most  terrible  superstition." 
— Dean  Goodwin's  Sermoru,  1869,  p.  104. 


Christ  is  received  and  eaten  in  the  Sapper,  is 
Faith." 

I  believe  that  the  position  of  those  who 
agree  with  the  opinions  of  the  defendant 
would  take  this  form  of  argument,  or  some- 
thing like  it :  They  say — What  is  given  }— 
The  body  of  CSirist.  Who  gives  it?— Our 
Lord  the  Great  High  Priest  in  Heaven,  by 
the  hands  of  His  pnests,  ministering,  as  the 
26th  Article  aays,  by  His  "  commission  and 
authority"  on  earth.  What  is  taken?— 
What  has  been  before  given,  the  body  of 
Christ  What  is  eaten?— What  has  been 
before  given  and  taien,  the  body  of  Christ 

The  manner  indeed  of  the  giving,  the 
taking,  and  the  eating  is  only  heavenly  and 
spirit^,  but  not  the  less  on  that  account  is 
something  given,  taken,  and  eaten  external 
to  and  apart  from  the  giver,  taker,  and 
eater.  The  whole  manner  of  the  presence 
is  indeed  sapematural,  but  not  the  1ms  tme  ; 
spiritual,  but  not  the  leas  real ;  heavenly, 
but  not  the  less  actxiaUy  there  to  cleanse  the 
body  and  wash  the  soul  of  the  oommimicant 
It  has  happened  that  among  the  recent  dis- 
coveries of  ecclesiastical  historical  records  we 
have  a  contemporanea  expositio  from  the 
compiler  of  this  Article,  which  cannot,  I 
think,  be  gainsaid. 

It  is  a  letter  entitled  : 

"  Edmund  Oheast  Bishop  of  Bochester, 
to  Cecil." 

"  Greeting  in  ye  haid,"  and  it  goes  on  as  fol- 
lows:— 

"  Right  Honourable, — I  am  verye  sorye  yt  yon 
are  so  sick.  Ood  make  yow  whole,  as  it  is  mj 
desyer  and  prayer.  I  wold  have  seen  yow  er;this, 
accordinge  to  my  dutye  and  good  will,  but  iriien 
I  sent  to  knowe  whether  I  might  see  yow,  it  vu 
often  answeered  yt  yow  were  not  to  be  spoken 
with. 

"  I  suppose  vow  have  hard  how  ye  Bisshop  of 
Oloecestre "  (ie.  Cheney)  "  fonnd  him  mIos 
greeved  with  ye  placynge  of  this  adverbe  onelg  in 
tiua  article.  The  bodye  of  Christ  is  gyven,  taken, 
and  eaten  in  ye  supper  after  an  heavenly  and 
spiritual  manner  ouefy,  by  cause  it  did  take  away 
ye  presence  of  Christie  bodye  in  ye  sacrament, 
and  prively  noted  me  to  take  his  part  therein,  and 
yestordaye  in  myn  absence  mwe  (daynely  touched 
me  for  the  same.  Whereas  betwene  him  and  me 
I  told  him  plainly,  that  this  word  om»l^  in  ye 
aforesaid  article  did  not  exclude  ye  presence  of 
Christis  body  &o  the  sacrament,  but  onely  ys 
nossenes  and  sensiUeness  in  ye  teoeavinge  theiera. 
Ffor  I  saied  onto  him,  thongh  he  tooke  Christis 
body  in  his  hand,  receaved  it  with  his  monthe, 
and  that  corporally,  naturally,  reallye,  substan- 
tially, and  carnally,  as  ye  doctors  doo  write,  yet 
did  he  not,  for  all  that  see  it  feale  it  smells  it, 
nor  taste  it  And  therefore  I  told  him  I  void 
spnke  against  him  herein,  and  ye  rathtr  by  etaiM 
ye  article  mas  qf  my%  own  feitm/nge.    Aim  yet  I 
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-wold  not,  tat  all  that,  denye  therebye  aoythuig 
that  I  had  spoken  for  the  presence.  And  this  was 
the  some  of  our  talke. 

"  And  this  that  I  saied  is  so  tme  hj  all  sortes 
of  men,  that  even  D.  Hardinge  writeth  the  same, 
as  it  appeareth  moat  evidently  by  his  wordes  re- 
ported in  ye  Bisshoppe  of  Solisbnrie's  "  (Jewel's) 
"  booke,  pagina  228,  wich  be  theee :  then  we  maye 
■aye,  yt  in  the  sacrament  his  rerye  body  is  pre- 
sent, yea,  really,  is  to  saye,  in  deede,  substan- 
tially, that  is,  in  substance,  and  corporally,  car- 
nally, and  naturally;  by  that  which  wordes  is 
ment  that  hi*  rerye  bodye,  hu  Teiye  flesh,  and  his 
Tery  humaine  nature,  is  there,  not  after  corporal!, 
carnall,  or  natural  wise,  but  inrisibly,  unspeak- 
ably, sapematonlly,  spiritoally,  divineiy,  and  by 
-waye  unto  him  only  known. 

**  This  I  thought  good  to  write  to  your  honour 
for  myn  owne  purgation.  The  Almightye  Ood  in 
Christ  restore  yow  to  your  old  health,  and  longe 
keep*  yow  in  the  same,  with  encrease  of  Tertue 
and  honour. 

"  Yours  whole  to  his  poure, 

"Edm.  Bopfbks." 

Buhrttd.—"  22  December,  1566,  B.  of  Roches- 
ter to  myself." 

Smpeneriied. — "  To  the  Risfat  Honourable  and 
his  singler  good  friend  Sir  Willm.  Cecil,  knight, 
principal  Thresaure  to  ye  Queen's  Hatie." — Cited 
in  Posey,  On  the  Real  Pre»etKt,-p.  203,  also  printed 
separately  in  a  pamphlet 

The  Homily  "  Concerning  the  Sacrament" 
speaks  of  faith  being  "a  necessary  instru- 
ment;" the  Article  had  spoken  of  it  as  "a 
mean."  May  it  not  be  said  to  have  this  signi- 
fication :  a  "neoessaiy  instrument"  or  "a 
mean"  of  hentfieial  reception,  or  what  the 
Homily  calls  "fruition,"  of  "a  ghostly  tub- 
ttoHeet"  Is  such  a  construction  at  all  events 
wholly  inadmissible,  and  does  it  subject  the 
holder  of  the  theory  to  punishment  ? 

The  alterations  effected  in  the  Holy  Com- 
munion service  after  the  second  Prayer  Book 
of  Edward  VI.,  both  in  the  reign  of  Elizabeth 
and  Charles  II. ,  were  certainly  not  unfavour- 
able to  those  who  maintained  a  real,  or,  as  it 
is  not  uncommonly  designated,  an  objective 
presence  in  the  Euchanst.  I  do  not  dwell 
on  the  marginal  rubrics,  with  respect  to 
manual  rites,  or  the  position  of  the  priest 
before  the  table.  But  I  come  first  to  the 
important  addition  made  to  the  language 
which  the  priest  is  directed  to  use  when  he 
delivers  the  holy  elements  to  the  communi- 
cants. It  cannot,  I  think,  be  reasonably 
doubted,  that  the  substitution  of  the  words, 
"  Take  and  eat  this  in  remembrance  that 
Christ  died  for  thee,  and  feed  on  Him  in  thy 
heart  by  faith  with  thanki^ving,"  for  "  The 
body  of  our  Lord  Jesus  Christ  which  was 
given  for  thee,  preserve  thy  body  and  soul 
unto  everlastinj^  life,"  and  the  substitution 
of  "  Drink  this  m  remembrance  that  Christ's 


blood  was  shed  for  thee,  and  be  thankful," 
for  "The  blood  of  our  Lord  Jesus  Christ 
which  was  shed  for  thee,  preserve  thy  body 
and  soul  unto  everlasting  life,"  was  intended 
to  give  a  greater  prominence  to  the  comme- 
morative character  of  the  rite,  and  to  avoid 
as  much  as  possible  the  recognition  of  the 
presence.  Queen  Elizabeth  insisted  on  the 
restoration  of  the  discarded  sentences,  and 
ever  since  the  two  have  been  joined  together 
in  the  service  of  the  Holy  Communion.  The 
part  of  the  Catechism  introduced  in  the  reign 
of  James  L  rdative  to  the  Holy  Eucharist, 
according  to  the  plain  meaning  of  the  words, 
favours  uie  doctnne  of  the  r^  presence  in 
the  holy  elements. 

In  the  Canons  of  1603,  it  is  said  (Canon  57) 
that  "  the  doctrine  both  of  baptinn  and  the 
Lord's  Supper  is  so  sufficiently  set  down  in 
the  Book  of  Common  Prayer  to  be  used  at 
the  administration  of  the  said  sacraments  as 
nothing  can  be  added  unto  it  that  is  material 
and  necessary." 

The  directions  for  the  reverent  consump- 
tion of  the  unconsumed  elements,  and  for 
covering  them  with  a  fair  Unen  doth,  seem 
to  indicate  increased  reverence  for  this  Sacra- 
ment. But  tiie  next  matter  of  importance 
is  the  alteration  in  what  is  commonly,  but 
improperly,  called  the  Black  Rubric,  i.e.,  the 
declaration  on  kneeling  at  the  close  of  the 
Communion  Service.  This  declaration, 
which  contains  an  apology  for  the  kneeling 
posture  of  the  communicants,  found  its  way, 
imder  the  religious  influences  which  then 
prevailed,  into  the  second  Prayer  Book  of 
Edward  VI.  It  specified  that  no  "  adoration 
was  done  or  ought  to  be  done  either  unto  the 
sacramental  bread  and  wine  there  bodily 
received  or  unto  any  real  and  etietUial  pre- 
sence there  being  of  Christ's  natural  flesh  and 
blood."  Queen  Elizabeth  omitted  this  de- 
claration edtogether  from  her  Prayer  Book. 
There  can  be  no  doubt  that  she  did  so  be- 
cause it  was  an  obstacle  to  the  communion 
of  the  Lutherans  and  Roman  Catholics  in 
our  Church,  as  well  as  because,  rightly  or 
wrongly,  she  interpreted  it  as  adverse  to  the 
doctrine  of  the  presence. 

Upon  this  point  we  have  the  consentient 
voice  of  two  rival  historians.  Collier  says 
that  Queen  Elizabeth's  Council,  on  her  acces- 
sion, impressed  upon  her,  that  "  To  prevent 
discontent  the  reformed  Liturgy  ought  to  be 
reidewed  and  made  as  inoffensive  to  all 
parties  as  may  be  ;"  Burnet,  that  the  Queen 
inclined  "To  have  the  manner  of  Christ's 
presence  in  the  Sacrament  left  in  some  gene- 
ral words,  that  those  who  believed  the  cor- 
poral presence  might  not  be  driven  away 
from  the  Church  by  too  nice  an  explanation 
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of  it."— Bed.  Hid.  toL  ii.  p.  411,  foL,  in4 ; 
Hifl.  Reformation,  voL  ii.  Book  3,  p.  753. 

"  CJorporal"  is  not  eauiyalent  "to  real  and 
eesential "  (as  Mr.  Keble  truly  remarks).  It 
is  not  only  associated  with  grosser  and  more 
carnal  ideas,  but  in  its  strict  philosophical 
meaning  implies  also  something  local,  in  the 
sense  of  filling  a  certain  space,  wni«v 
irfpiyfM^ity.  The  form  of  His  glorious  body 
"real,"  "substantial,"  "essential,"  imply 
nothing  of  the  kind.  They  express  our  faith 
in  the  miracle,  without  in  the  least  pretend- 
ing to  indicate  the  manner  of  it." — Keble  on 
Euch.  Ador.  p.  137. 

At  the  Savoy  Conference  in  1661,  the 
Presbyterians  desired  the  restoration  of  the 
declaration,  and  the  bishops  opposed  it,  but 
eventually  consented  to  its  restoration,  with 
an  alteration  of  the  most  materuJ  character, 
namely,  the  substitution  of  the  words  "  <or- 
porxU  presence  of  Christ's  natural  flesh  and 
blood,  for  the  words  "  real  and  essential 
presence  there  being,"  &c. 


It  appears  to  me  that  the  prindide  of  kgil 
construction  applicable  to  this  gnre  ud 
deliberate  alteration  is  clear,  namely,  tint  it 
was  intended  to  exclude,  in  conformity  with 
the  Articles,  that  gross  mode  of  prcte&w 
which  is  called  traiuubstantiation,  bat  to 
admit  the  "real  and  essential  preaeooe,* 
which  the  second  Prayer  Book  of  EdwirdTL 
had  Excluded. 

The  alterations  which  a  party  in  theChnidi, 
and  the  dissenters  from  without,  after  tfat 
accession  of  William  and  Harr,  en^eaTomed 
in  1689  to  effect  in  the  Prayer  Book  ponttn 
the  same  result. 

The  Catechism  appeared  to  exroeas  m 
strongly,  as  Bishop  Hampden  has  oraerred, 
the  Catholic  doctrine  as  to  the  Sacnmenta, 
that  those  who  did  not  adopt  that  doctiise 
were  naturally  anxious  to  alter  the  Ungaags 
of  the  Catechism.  They  did  not  succeed; 
but  the  table  which  follows  represents  the 
attempts  that  they  made  with  respect  to  the 
Holy  Eucharist. 


Alterations  in  the  Book  of  Common  Prayer  in  1689. 

"  Altered  J  What  are  ye  ontward  and  visible  sign* 
in  the  Lord's  Supper  ?  " 


'  (452.)  The  question.]  What  is  the  outward  part 
or  sign  of  the  Lord's  Sapper?" 


'  (453.)  Tbe  qnestion.]  What  is  the  inward  part 
or  thing  signified  ?" 

'  (454.)  In  tbe  answer, '  The  body  and  blood  of 
Christ,'  &c.]  are  verily  and  indeed  taken  and 
received  by  the  £iithfal  in  tbe  Loid's  Supper." 

'  (455.)  Tbe  following  question.]  What  are  the 
benefits  whereof  we  are  partaken  thereby?" 


With  respect,  therefore,  to  the  charges  in 
the  criminid  sirticles  against  Mr.  Bennett, 
for  describing  the  presence  in  the  Holy 
Eucharist  as  "actual"  and  "objective,"  I 
must  hold  that  by  the  use  of  these  expres- 
sions he  has  not  contravened  the  formularies 
of  our  Church,  or  committed  any  ecclesias- 
tical offence. 

Doctrine  of  the  Sacrifice. 

Under  the  second  category  of  the  alleged 
offences  of  the  defendant,  I  find  the  follow- 
ing duuges : — 

1.  "  That  the  Holy  Conunonion  table  is  an  altar 
of  sacrifice,  at  which  the  ministering  priests  of 
the  Church  appear  in  a  sacerdotal  position  at  the 
celebration  of  the  Holy  Communion,  and  that  at 
fcuch  celebration  there  in  a  great  sacrifice  or  offer- 
ing of  Jesus  Christ  by  tbe  ministoriug  priest,  und 


"Altered]  What  are  the  things  signified  byyt 

bread  and  wine?" 
"Struck  out  and  altered  tbos.]  Were  offered  fiff 

us  upon  ye  cross  once  for  all. 

"  Struck  out,  and  the  following  additions  sabsti- 
tuted,  which  are  so  o(Histmcted  as  to  join  oa 
with  the  answer  to  that  question.]" 

"  Question.]  What  is  ye  inward  and  spirilaal 
grace?" 

"Answer.]  The  beneflu  of  ye  saeriflee  of 
Christ's  body  and  blood,  which  are  verily  and 
indeed  taken  and  received  by  ye  byUiful  is  j« 
Lord's  Sapper." — Bouse  of  Commons  Retom, 
1854. 

that  in  such  sacrifice  or  offering  the  mediation  of 
Jesus  ascends  from  such  altar  to  plead  for  the  sina 
of  men." 

2.  "  That  the  Holy  Commnnion  table  is  an  alter 
of  a  sacrificial  character,  at  which  the  ministering 
priests  of  tbe  Church  discharge  a  saeirdolal  ofce 
at  the  celebration  of  the  Holy  Commanion,  and 
that  at  such  celebration  there  is  a  Uving,  real,  sod 
spiritual  offering  of  Christ  by  the  ministering 
priest" 

In  the  extract  from  Mr.  Bennett,  contained 
in  Article  6,  lettered  A,  he  speidu  of  "sacer- 
dotal representation  at  her  altars  ;"  he  has 
before  spoken  of  the  "episcopal  representa- 
tion of  the  Church  in  the  House  of  Lords." 
By  the  term  "sacerdotal  representation"  is 
meant,  I  suppose,  the  officiating  of  the  priest 
at  the  holy  table  ;  the  Latin  word  has  been 
used  instead  of  the  Saxon,  and  the  language 


Digitized  by 


Google^ 


Vot.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


lOd 


i<  ngue,  bnt  I  find  nothing  necessarily  at 
Tsriance  with  the  doctrine  of  the  Church  of 
England  in  the  use  of  the  expression. 

Id  passage  B  the  defendant  speaks  of  "  the 
doctrine  of  sacrifice"  and  of  "the  idea  of  a 
McrifioQ  in  the  blessed  Eucharist."  In 
varions  passages  he  speaks  of  "  the  Eucha- 
ristic  lacrifioe  ;"  in  passage  E,  of  "  the  sacri- 
ficial character  of  the  altar  ; "  in  passage  O, 
of  a  "  living,  real,  spiritual  offering  of  Christ 
upon  the  altar ;"  and  in  passage  L,  of  "  the 
sacrifice  offered  by  the  priest  in  the  Holy 
Encharist." 

Psssage  D  ia  as  follows  : — 

{Some  BemUs,  ^c.  pages  12  aad  13.) 
(D.)  "The  priest  or  prieat  aod  deacon  formerly 
itaoding  with  faces  oppoeite  each  other,  aod  leun- 
iig  over  the  altar  in  apparently  amicable  confer- 
ence, now  appear  in  their  sacerdotal  position,  as 
though  they  were  in  reality  occupied  in  the  great 
■acriflce  which  it  is  their  office  to  offer.  Formerly, 
an  ordinary  surplic<>,  and  frequently  not  over  clean 
or  leeraly,  covered  the  person  of  the  ministering 
priest,  no  different  being  manifested  between  that 
and  all  other  offering  of  prayer  ;  now  the  ancient 
reetments  present  to  crowds  of  worshippers  the 
fact,  that  here  before  God's  altar  is  something  far 
higher,  far  more  awful,  more  mysterious,  than 
SDght  that  man  can  speak  of,  namely,  the  presence 
of  the  Son  of  Ood  in  human  flesh  subsisting.  And 
towaids  this  are  tending  all  the  ancient  rites  of 
the  Church  which  are  now  in  course  of  restoration. 
The  solemn  niuaic  and  the  smoke  of  the  incense  go 
np  before  God,  assnring  the  world  that  here  is  no 
appearance  only  of  lore,  but  a  reality  and  a  depth 
niich  human  hearts  cannot  fathom,  nor  even  the 
angels  themsnlves.  The  incense  ia  the  mediation 
of  Jeans  ascending  from  the  altar  to  plead  for  the 
sins  of  man." 

As  this  extract  appears  to  me  to  be  the 
most  explicit,  if  such  a  word  be  applicable  to 
any  of  Mr.  Bennett's  statements,  with  respect 
to  the  offence  charged,  I  have  cited  it  in  ex- 
tmto.  It  contains,  I  think,  these  proposi- 
tions ;  that  there  is  a  "Great  Sacrifice,"  which 
it  is  tiie  office  of  the  priest  to  offer,  to  Which 
his  position  at  the  altar  has  reference  ;  that 
the  dresses  of  the  priests  are  calculated  to 
apprise  the  worshippers  of  "the  Presence  of 
the  Son  of  Ood  in  human  flesh  subsisting," 
as  to  the  use  of  which  words  I  have  already 
expressed  my  opinion  ;  that  the  rites  of  music 
and  incense  tend  to  symbolize  this  Presence, 
and  to  represent  the  reality  and  depth  of 
God's  love  ;  and  that  the  incense  further  or 
especially  represents  the  mediation  of  our 
Loid  Ascending  from  the  Altar.  With  respect 
to  the  propositions  relating  to  the  symbolical 
character  of  vestments  and  rites,  no  specific 
charge  is  made  ;  and  with  respect  to  the  use 
of  incense  at  the  time  of  the  Holy  Commu- 
nion, a  judgment  prohibitory  of  it  has  been 


delivered  by  me  since  these  passages  were 
written.  But  I  must  observe  here  that  the 
sentence,  "The  incense  ia  the  Mediation  of 
Jesus  ascending  from  the  Altar  to  plead  for 
the  sins  of  man"  is  a  statement  as  to  the 
symbolical  use  of  incense,  and  per  se  does  not 
contravene  the  dootrine  of  the  Churoh.  What 
is  here  predicated  of  incense  is  not  necessa- 
rily ooimected  with  the  doctrine  of  a  Sacrifice, 
but  rather,  as  it  would  seem  to  me,  with  the 
doctrine  of  the  Presence  ;  and  therefore  that 
part  of  the  charging  article,  which,  omitting 
all  mention  of  incense,  applies  the  words  as 
to  the  Mediation  of -Jesus  ascending  from  the 
Altar  to  the  doctrine  of  a  Sacrifice  is  fotinded 
on  a  construction  of  the  Words  of  the  defen- 
dant which  they  do  not  necessarily  bear. 
This  part  of  the  charge,  therefore,  is,  I 
think,  not  well  laid  ;  but,  if  it  were,  it  would 
be  osily  an  aggravation  of  the  charge  with 
respect  to  the  aoctrine  of  a  Sacrifice. 

It  appears  to  me  that  the  articles  of  charge 
are  in  other  respects  well  foimded. 

The  law  on  this  subject  is  mainly  contained 
in  the  Slst  Article  of  Religion : 

"  The  offering  of  Christ  once  made  is  that  perfect 
redemption,  propitiation,  and  satisfaction  for  all 
the  sins  of  the  whole  world,  both  original  and 
actual;  and  there  is  none  other  satisfaction  for 
sin  but  that  alone.  Wherefore,  the  saoriflces  of 
masses,  in  the  which  it  was  commonly  said  that  the 
priest  did  offer  Christ  for  the  quick  and  the  dead, 
to  hare  remission  of  pain  or  guilt,  were  bla.«phe- 
mous  fables  and  dangerous  deceits." 

With  this  should  be  contrasted  the  Canons 
of  the  Council  of  Trent : 

Can  L  "  Si  quia  dixerit,  in  misaa  non  offerri  Deo 
verum  et  propnum  sacrificium,  aut  quod  offerri  non 
sit  aliud  quam  nobis  Christum  ad  manducandum 
dari :  anathema  sit. 

Can  III.  "  Si  quia  dixerit  misss  sacrificium  tan- 
tum  esse  laudis  et  gratiaxum  actionis,  aut  nudam 
commemorationem  sacrifioii  in  cruce  peracti,  non 
autem  propitiatorinm  ;  vel  soli  prodesse  sumenti ; 
neque  pro  viris  et  defiinctis  pro  peccatis,  poenis, 
satisfactionibns  et  aliis  necessitatibus  .offerri  de- 
bere :  anathema  sit." — Canone*,  fc.  Concilii  Tri- 
drntini.  Sees.  xzii. 

I  have  therefore  to  consider,  first,  whether 
the  doctrine  of  a  Sacrifice  as  connected  with 
the  Eucharist  be  in  every  sense  forbidden  by 
the  law  of  the  Church  ;  secondly,  whether  if 
the  Church  admit  in  any  sense  the  doctrine 
of  a  Sacrifice,  the  passages  extracted  contain 
such  a  sense  of  that  doctrine  as  it  does  not 
admit. 
To  deal  with  the  first  point  first : — 
I  have  been  referred  to  the  case  of  JAddell 
v.  WesUrton  (Moore,  Special  Report)  as  a 
judgment  of  the  Privy  Council  upon  this 
point.     It  ia  said  that  this  decision  ei>ta- 
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blished  that  the  use  of  the  term  "  Sacrifice," 
as  applied  in  any  way  to  the  Eucharist,  was 
unlawfuL  I  am  unable  to  take  that  view  of 
the  judgment,  for  veurious  reasons : 

First,  the  question  as  to  the  lawfulness  of 
the  term  had  never  been  raised  in  the  argu- 
ment, and  a  decision  upon  it  was  not  neces- 
sary for  the  issue  in  the  cause.  If  this  point 
had  been  argued  it  would  hare  been  shewn, 
no  doubt,  that  the  authority  of  Cudworth 
principally  in  the  absence  of  argument,  relied 
upon  by  the  Court,  was  opposed,  not  only  to 
the  great  learning  and  authority  of  Mede,  of 
Grabe,  of  Andrewas,  of  Laud,  of  Jackson, 
and  the  yet  greater  authority  of  one  whom 
Waterland  himself  called — while  dissenting 
from  his  opinion — ' '  the  incomparably  learned 
and  judicious"  Bishop  BulL — Waterland'g 
Works,  Vol.  VII.,  p.  343,  Ed.  1823. 

Secondly, — Since  the  observations  on  this 
point  in  Weiterion  v.  Liddell,  a  flood  of 
learning  has  been  poured  out  upon  the  sub- 
ject by  the  very  learned  treatises  of  Dr.  Pu- 
sey,  Mr.  Keble,  the  Hampton  Lectures  of 
Bi^op  Moberly,  the  Essay  of  Archdestcon 
Churton,  and  other  works ;  and  when  I  re- 
member how  much  effect  was  ascribed  by  the 
Privy  Ck>uncil  to  a  treatise  of  Dr.  Story, 
which  examined  with  great  learning  the  law 
as  to  bills  of  exchange,  and  disapproved  of 
former  decisions  of  the  Court  of  Queen's 
Bench  on  this  subject  (Allen  v.  Kemble,  6 
Moore,  P.C.  323),  I  am  sure  not  less  effect 
would  be  ascribed  b^  that  tribunal  to  the 
ti>eatises  which  have  since  examined  with  at 
least  equalleamingthis  difficult  subject,  then, 
perhaps,  as  in  the  case  of  the  bills  of  ex- 
change, by  comparison,  but  superfidaUy  oon- 
sideivd. 

.  Thirdly, — The  judgment  of  the  Privy 
Council  did  not  in  fact  pronounce  even  any 
obiter  dictum^  as  to  the  lawfulness  of  the  use 
of  this  term  in  a  particular  or  metaphorical 
sense.  Even  Waterland,  whom  Archdeacon 
Churton  describes  as  not  impressed  with  the 
"higher  and  deeper  sacramental  truths," 
observes : — 

"  Nevertheless,  the  Sacrament  of  the  Eucharist 
has  more  paitieularly  obtained  the  name  of  Sacn- 
fice,  partly  on  acoount  of  the  offerings  to  church 
and  poor  in  the  ante-oblation,  which  are  peculiar 
to  that  Sacrament,  and  partly  on  account  of  the 
commemorated  Sacrifice  in  the  post-oblation.  For 
though  baptism  commemorates  the  death  and  bu- 
ried, and  indirectly  the  grand  sacrifice,  yet  it  does 
not  80  precisely,  formally,  and  directly  represent 
or  commemorate  the  Sacrifice  of  the  Cross  as  the 
Eucharist  doeB.'—Waterlantts  Works,  Vol.  VIII. 
p.  228,  Ed.  1828. 

"The  value  of  this  treatise  of  Waterland's  will 
be  found  to  consist  in  the  clear  refutation  it  sup- 
plies to  the  leading  Socinian  glosses  on  the  doc- 


trine of  the  Eucharist,  reducing  it,  as  it  speaks,  to 
a  bare  memorial  of  an  absent  friend.  When  he 
comes  to  deed  with  higher  and  deeper  sacramental 
truths,  he  is  no  longer  perauasive,  often  no  longer 
trustworthy.  He  could  vindicate  the  testimony  of 
Holy  Scripture  concerning  the  Divine  persons,  bnt 
seems  to  have  seen  nothing  mysterious  in  that  so- 
lemn rite  which  was  given  to  make  men  partakers 
of  the  Divine  nature.  It  was  the  tendency  of  the 
cold  age  in  which  he  lived,  when  even  persons  of 
well-r^;ulated  lives,  and  not  altogether  destitute 
of  piety,  could  approve  of  the  poor  sophism  of 
'  modest  Foster,'  or  one  of  his  admirers. 

"  Where  mystery  begins,  religion  ends.  It  was 
Waterland's  great  misfortune,  in  other  respects,  ss 
well  as  in  writing  on  this  great  subject,  that  he  was 
altegether  nnaoqniunted  with  the  writings  of  one 
who  is  perhaps  the  very  first  of  English  divines, 
the  most  profound  and  copious  reasoner  in  divine 
things,  the  devout  and  learned  Dr.  Thomas  Jack- 
son."— Supplement  to  Waterland's  works.  Fourteen 
Letters  from  Daniel  WaterUmd  to  Zachary  Pearee, 
4^.,  by  Edward  Churton,  M.A.,  Archdeacon  of 
devdand  (1868),  p.  zzxiii.  {Preface). 

There  are  several  other  passages,  both  in 
his  work  "A  Review  of  the  Doctrine  of  the 
Eucharist  as  laid  down  in  Scripture  and  Anti- 
quity," and  in  his  charge  to  the  Middlesex 
clergy,  entitled  "  The  Christian  Sacrifice  ex- 
plained, with  an  Appendix,"  where  he  main- 
tains a  similar  doctrine.  Indeed  upon  this 
point,  namely,  the  existence  of  a  sacrifice  in 
some  sense,  as  connected  with  the  Eucharist, 
it  would  be  easy  to  accumulate  authorities 
from  the  divines  of  our  Church.  But,  as 
Waterland  may  be  considered  as  the  most 
prominent  master  of  this  school,  I  content 
myself  with  his  authority. 

I  am  led  therefore  to  the  certain  conduoion, 
that  it  is  lawful  for  a  clergyman  to  speak  in 
some  sense  of  the  Eucharistic  sacrifice,  and 
therefore  in  some  sense  also  of  the  "  sacri- 
fice offered  by  the  priest,"  and  "  the  sa<aifi- 
cial  character  "  of  the  holy  table.  Muc^  of 
Mr.  Bennett's  language  would  fall  ander 
these  categories,  upon  we  ordinary  principlea 
of  construction,  by  which  alone  in  uus  crimi- 
nal suit  I  must  be  guided.  With  respect  to 
any  language  which  may  be  considered  to  go 
beyond  this  limit,  I  must  see  whether  it  ex- 
ceeds the  liberty  which,  according  to  the 
judgments  of  the  Privy  Council,  I  must  hold 
to  be  accorded  to  aU  clergymen  in  cases 
where  the  formularies  are  not  express,  impe- 
rative, and  susceptible  of  but  one  interpre- 
tation. 

AuthoriUet  on  the  use  of  the  term  "Saerifiee." 
In  Dr.  Smith's  Dictionary  of  the  Bible  will 
be  found  a  learned  article  on  "  Sacrifice  ; " 
it  ends  with  these  words  : — 

"  Such  is  the  brief  sketch  of  the  doctrine  of  sa- 
crifice.   It  is  seen  to  have  been  deeply  rooted  in 
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nen's  heuts,  and  to  have  been  firom  the  beginning 
accepted  and  sanctioned  by  Ood,  and  inade  by 
Him  one  channel  of  hia  rerelationa.  In  Tirtne  of 
that  sanction  it  has  a  valne  portlj  symbolical, 
partly  actnal,  bnt  in  all  respects  deriTed  from  the 
tne  sacrifice  of  which  it  was  the  type.  It  involTed 
the  expiatoiy,  the  self-dedicatory,  and  the  encha- 
rutie  ideas  each  gradually  developed  and  explained, 
Init  all  capable  of  full  explanation  by  the  light 
l«flected  back  from  the  anti-type."  [SiKned"A.B.," 
(Alfred  Banr,  H.A.,  head  master  of  the  Grammar 
School,  Leeds;  late  Fellow  of  Trinity  College, 
Cambridge).] 

The  first  authority  to  which  I  will  refer  ia 
th«t  of  Ratranm,  quoting  St.  Augustine. 

"  Nonne  semel  immolatu$  est  Christns  in  seipao; 
et  tamen  in  sacramento  non  solum  per  omnes 
Paachs  solennitates;  sed  omni  die  popolis  immola- 
tut?  Nee  ntiqne  mentitur  i^ui  interrogatns,  eum  le- 
sponderit  immolari.  Si  enim  sacramenta  qnandam 
similitudinem  rerum  eamm,  qnamm  sacramenta 
sunt,  non  habemnt,  omnino  sacramenta  non  es- 
Beat-'—ITattrlanSM  Works,  pp.  27,  28. 

Again:— 

"Qnod  semel  fecit  nnnc  qnotidie  freqnentat. 
Semel  enim  pro  peoeatis  popnli  se  obtnlit :  cele- 
bratnr  tamen  hce  eadem  oblatio  singulis,  per 
fideles.  diebns,  sed  in  mysterio :  nt  quod  Dominus 
Jesns  Christns,  semel  se  oS^ns,  adimpleyit,  hoc, 
in  eius  passionis  memoriam,  qnotidie  gentur  per 
mysteriomm  celebrationem.  Nee  tamen  &lsd 
dicitnr  quod  in  mysteriis  illis,  Dominus  rel  im- 
moletur  vel  patiatur :  quoniam  illins  mortis  atque 
passionis  habent  similitudinem,  quarum  existent 
repieaentationes.  Unde  Dominicum  corpus  et 
aangnis  Bominicns  appellantnr:  quoniam  eius 
snmunt  appellationem,  ctgus  existnnt  sacra- 
BMDtnm."— VateWmuf*  Works,  p.  81. 

The  next  authority  is  Bishop  Ridley,  who 
Mys:— 

"  For  as  St.  Angustin  saith,  in  his  20th  book, 
'  Christ's  fleeh  and  blood  was  in  the  Old  Testa- 
ment promised  by  similitudes  and  signs  of  their 
tacrifioes,  and  was  exhibited  in  deed  and  in  truth 
open  the  cross,  but  the  same  is  celebrated  by  a 
sacrament  of  remembrance  upon  the  altar.* "  (7) 

Again:— 

"  And  in  his  book,  De  Fide  ad  Petruvi,  cap.  19, 
be  saith,  that '  in  these  sacrifices  (meaning  of  the 
old  law)  it  is  figuratively  signified  what  was  then 
to  be  given ;  bnt  in  this  sacrifice  it  is  evidently 
signified,  what  is  already  given  (understanding  to 
tie  saer^ict  tqwn  the  aUar)  the  remembrance  and 

(7)  "  Hajus  sacrifleii  caro  et  sanguis  ante  ad- 
ventom  Claisti  per  victimamm  similitudinem 
promittebatar,  in  passione  Christi  per  ipeam  veri- 
tatem  reddebatnr,  post  adscensum  Christi  per 
aaeramentnm  memorue  celebratur." — 8.  Atig.  eont. 
Flmut.  lib.  zz.  c  M.  Op.  Ed.  Ben.  Fkr.  Tom.  viiL 
«LM8. 


thanksgiving  for  the  fierii  which  he  offered  for  us 
upon  the  cross,'  as  in  the  same  place  evidently 
there  it  may  appear."  (8) 

Again: — 

"  Was  Christ  (saith  St.  Augustine)  ofiered  any 
more  but  once?  And  he  offered  himself.  And 
yet  in  a  Sacrament  or  representation,  not  only 
every  solemn  feast  of  Easter,  but  also  every  day 
to  the  people  He  is  offered.  So  that  he  doth  not 
lie,  that  saith  '  He  is  every  day  offered.'  For  if 
Sacraments  had  not  some  similitude  or  likeness  of 
those  things  whereof  they  be  sacraments,  they 
could  in  no  wise  be  Sacraments,  and  for  their 
similitudes  and  likeness  commonly  they  have  the 
names  of  the  things  whereof  they  be  Sacraments. 
Therefore,  as  after  a  certain  manner  of  speech  the 
Sacrament  of  Christ's  Body  w  Christ's  body,  the 
Sacrament  of  Christ's  Blood  is  Christ's  blood,  so 
likewise  the  Sacrament  of  Faith  is  faith."  (9) 

Again: — 

"  These  Scriptures  do  persuade  me  to  believe 
that  there  is  no  other  oblation  of  Christ  (albeit  I 
am  not  ignorant  there  are  many  sacrifices),  but 
that  which  was  once  made  upon  the  Cross. 

"  The  testimonies  of  the  antient  fathers  which 
confirm  the  same  are  out  of  Augustine  ad.  Bonifac., 
Epist.  23.  Again,  in  his  Book  of  Questions,  in 
the  6lBt  Question.  Also  in  his  book  against 
Fanstus  the  Manichee,  Book  xx.,  chap.  21.  And 
in  the  same  book  against  the  said  Faustus,  chap. 
18,  thus  he  writeth — '  Now  the  Christians  keep  a 
memorial  of  the  sacrifice  past,  with  a  holy  obla- 
tioD  and  participation  of  the  body  and  blood  of 
Christ.'  Fulgentius  in  his  book  lie  Fide  calleUt 
the  same  oblation  a  commemoiation."  (10) 

(8)  Works  of  Bishop  Ridley,  p.  40.—"  In  illis 
enim  camalibus  victimis  flguratio  fuit  camis 
Christi,  quam  pro  peccatis  nostris  ipse  sine  peccato 
fnerat  ol/laturus,  et  sanguinis  quern  erat  emuurus 
in  remissionem  peccatorom  nostromm;  in  isto 
antem  sacriflcio  mtianun  actio  atque  commemo- 
ratio  est  camis  Christi  quam  pro  nobis  obtulit  et 
sanguinis  quern  pro  nobis  idem  deus  effiidit." — 
Folgrvin"-  Edit.  Lug.  1633. 

(f  *  Bidley's  Works,  pp.  40,  41.  —  "  Nonne 
sem  I  mmolatua  est  Christus  in  seipso  ?  et  tamen 
in  Sacramento  non  solum  per  omnes  Pasdue 
solemnitates,  sed  omni  die  popnlis  immolatur,  neo 
ntique  mentitur  qui  interrogatns  eum  respondent 
immolari.  Si  enim  sacramenta  quandam  simili- 
tudinem eamm  rerum  quarum  sacramenta  sunt-, 
non  habemnt,  omnino  sacramenta  non  essent ;  ex 
hie  autem  similitudine  plerumqne  etiam  ipsaram 
rerum  nomina  accipinnt.  Sicut  eigo,  secundum 
quemdam  modum,  sacramentnm  corporis  Christi 
corpus  Christi  est,  sacramentnm  sanguinis  Christi 
sanguis  Christi  est;  ita  sacramentum  fldei  fides 
est.  —5.  Aug.  Epist.  xziii.  Op.  Ed.  Bni.  voL  ii. 
col.  267,  F. 

(10)  Bidley|sWorics,p.  178.— "Unde jam Chris- 
tiani  peracti  ejnsdum  saerificii  memoriam  celebrant 
sacrosancta  oblatione  et  paiticipatione  corporis  et 
sanguinis  ChristL"- A  Aug.  Ibid,  c  18. 
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ThomdikesayB: — 

"  Bnt  if  it  be  manifeut  that  by  the  Sacrament  of 
the  Eucharist  God  pretendu  to  lender  as  the  com- 
munion of  the  Sacrifice  of  Christ  upon  the  Cross, 
then  there  is  another  presence  of  the  body  and 
blood  of  our  Lord  in  toe  Sacrament,  betide  that 
spiritual  presence  in  the  soul  which  that  liring 
faith  effectoth  vithout  the  Sacrament  as  well  as  in 
the  receiving  of  it. 

"  Which  kind  of  presence,  you  may,  if  you 
^ease,  call  the  represeHtatUm  of  the  Sacrifice  of 
Christ;  BO  as  you  understand  the  word  'repre- 
sentation '  to  signify  not  the  figuring  or  resembling 
of  that  which  is  only  signified,  but  as  it  signifies 
in  the  Roman  laws,  when  a  man  is  said  '  repra- 
ttntan  pecu»iam,'  who  pays  ready  money ;  deriving 
the  signification  of  it  a  re  pmtenti  not  from  the 
preposition  re;  which  will  import  not  the  pre- 
seoting  of  that  again  to  a  man's  senses  which  is 
once  post,  but  the  tendering  of  that  to  a  man's 
possession  which  is  tendered  him  on  the  place." — 
Laws  of  Church,  book  iii.  chap.  2,  p.  10. 

Bishop  Brevint  on  the  queation  of  the 
Sacrament  being  a  oommemoratiTe  aacrifioe, 
aaya — 

"  There  neTer  was  on  earth  a  true  rBligi<m  with- 
out some  kind  of  sacrifices  »  *  * 
Kerertheless  this  sacrifice,  which  by  a  real  obla- 
tion was  not  to  be  oflkred  more  than  once,  is  by  an 
Encharistical  and  deront  commemoration  to  be 
offered  up  every  day.  This  is  what  the  Apostle 
calls,  '  to  set  forth  the  death  of  the  Lord ;'  to  set 
it  forth,  I  say,  as  well  before  the  eyes  of  GOD  His 
Father,  as  before  the  eyes  of  all  men ;  and  what 
St.  Austin  did  explain  when  he  said  that  the  holy 
flesh  of  Jesus  Christ  was  offered  up  in  three 
manners,  by  prefiguring  sacrifices  under  the  law 
before  His  coming  into  the  wurld;  in  real  deed 
upon  the  cross;  and  by  a  Commeraoratire  Sacra- 
ment after  He  is  ascended  into  Heaven.  AU 
comes  to  this;  first,  that  the  sacrifice,  as  it  is 
itself  and  in  itself,  can  never  be  reiterated ;  yet  by 
way  of  devout  celebration  and  remembianoe,  it 
may  nevertheless  be  reiterated  every  day.  Secondly, 
that  whereas  the  Holy  Eucharist  is  by  itself  a 
sacrament,  wherein  GOD  offers  unto  all  men  the 
blessings  merited  by  the  oblation  of  His  Son.  it 
likewise  becomes  by  our  remembrance  a  kind  of 
sacrifice  also ;  whereby,  to  obtain  at  His  hands  the 
same  blessings,  we  present  and  expose  before  His 
eyes  that  same  holy  and  precious  oblatioa  once 
offered." — Srevint,  Chrutitm  Sacrament  and  8a- 
erifioe.  Cited  in  the  Eucharutica  published  by 
the  Bishop  of  Oxford,  1861. 

"  But  cow,  under  the  Gospel,  other  kinds  of  sa- 
crifices are  required.  We  are  now  commanded  to 
'  present  oar  bodies  a  living  sacrifice ;'  not  to  kill 
them,  but  to  offer  them  up  alive  as  a  liring  sacri- 
fice, dedicating  ourselves  wholly  to  the  service  of 
GOD.  Hence  all  manner  of  good,  pious,  and 
charitable  works  that  are  done  in  obedience  to 
GOD,  and  for  his  serrice  and  honour,  are  now 
called  •  sacrifices,'  •  •  »  » 

particularly  our  open  or  public  praying  to  Him, 


and  to  Him  alone,  for  all  the  good  things  that  we 
want.  For  hereby  we  plainly  discover  that  we  be- 
Ueve  Him  to  be  the  author  and  giver  of  '  eveiy 
good  and  perfect  gift.'  •  •  •  • 

And  therefore  under  the  law  itself  their  paUie 
prayers  always  went  along  with  their  daily  sacri- 
fiess,  both  morning  and  evening.  'Let  my 
prayer,'  aaith  David,  '  be  set  forth  beibre  Thee  as 
an  incense,  and  the  lifting  up  of  my  bands  as  an 
evening  sacrifice.'  Especially  oimaidering  that 
prayer  always  was  and  ought  to  be  acoompaaied 
with  praise  and  thanksgiving  to  GOD,  which  is  so 
properly  a  sacrifice  that  it  is  often  called  by  that 
name.  'I  wiU  offer,'  saith  David,  'to  Thee  the 
sacrifice  of  thanksgiving'  (Ps.  exvi.  17);  aad  let 
them  sacrifice  the  sacrifices  of  thankngiving,  and 
declare  his  works  with  rejoicing  or  singing 
(Ps.  cvii.  12).  But  the  sacrifice  that  it  is  most 
proper  and  peculiar  to  the  Gospel  is  the  Sacra- 
ment of  the  Lord's  Supper,  instituted  by  oar  Lord 
Himself,  to  succeed  all  the  bloody  sacrifices  in  the 
Mosaic  law.  For  though  we  cannot  say,  as  some 
do,  that  this  is  such  a  sacrifice  whereby  Christ  is 
again  offered  up  to  GOD  both  for  the  living  and 
the  dead," 

The  words  which  follow  are  important, 

" jre<  itm^iU  proptriy  be  called  a  eaer^Sce  a$ 
amy  that  vat  ever  offerta,  except  that  which  was 
offered  by  Christ  Himself;  for  His,  indeed,  was 
the  only  true  expiatory  sacrifice  that  was  ever 
b£bred.  Those  under  the  law  were  only  types  <^ 
His,  and  were  called  sacrifices  simply  upon  that 
account,  because  they  typified  and  represented 
that  which  he  was  to  offer  for  the  sins  of  the 
world;  and  therefore  the  Sacrament  of  Christ's 
Body  and  Blood  may  as  well  be  called  by  that 
name  as  they  were.  They  were  typical,  and  this 
is  a  commemorative  sacrifice." — Bishop  Beveiridc*. 
cited  in  the  Eueharietiea,  p.  203. 

Field,  Dean  of  Gloucester,  in  1609,  says, 
in  his  History  of  the  C%unA,  as  follows : — 

"  We  must  observe,  that  by  the  name  of  sacri> 
flee,  gift,  or  present,  first  the  oblation  of  the  people 
is  meant,  that  consisteth  in  bread  and  wine, 
brought  and  set  upon  the  Lord's  table.  In  which 
again  two  things  are  to  be  considered,  the  outward 
action,  and  that  which  is  signified  thereby;  to  wit, 
the  people's  dedicating  themselves  and  all  that 
they  have  to  God  by  £&ith  and  devotion,  and  oSer- 
ing  to  him  the  sacrifice  of  praise.  In  this  sense 
is  the  word  sacrifice  tii>ed  in  the  former  part  of  the 
canon,  as  I  have  already  shewed.  In  respect  of 
^is  is  that  prayer  poured  out  to  Gk)d,  that  he  will 
be  mindful  of  his  s&rvants  that  do  offer  unto  him 
this  sacrifice  of  praise,  that  is,  these  outward 
things  in  acknowledgment  that  all  is  of  him,  that 
they  had  perished  if  he  had  net  sent  His  Son  to 
redeem  them,  that  unless  they  eat  the  fiesh  ai^ 
drink  the  Uood  of  Christ,  they  have  no  life ;  that 
he  hath  instituted  Holy  Sacnments  of  his  body 
and  blood,  under  the  forms  of  bread  and  wine,  in 
which  he  will  not  only  represent,  but  exhibit  the 
same  unto  all  such  as  hunger  and  thirst  after 
righteousness ;  and  therefore  they  desire  him  so 
to  accept  and  sanctify  these  their  oblatiuas  of 
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bmd  and  wine,  which  in  this  sort  they  offer  unto 
him,  that  tbty  may  become  unto  them  the  body 
and  blood  of  Christ,  that  so  partaking  in  them 
»h*y  may  be  made  partaken  of  Christ,  and  all  the 
benefits  of  redemption  nnd  salvation  that  he  hath 
WTOoght  Secondly,  by  Uie  name  of  sacrifice  is 
understood  the  sacrifice  of  Christ's  body ;  wherein 
we  must  first  consider  the  thing  offered,  and 
secondly,  the  manner  of  ofiering.  The  thing  that 
is  offered  is  the  body  of  Christ,  which  is  an  eternal 
and  perpetual  propitiatory  sacrifice,  in  that  it  was 
once  offered  by  death  upon  the  Cross,  and  bath  an 
ererlasting  and  never-failing  force  and  efficacy. 
Touching  the  manner  of  offering  Christ's  body  and 
blood,  we  mnst  consider  that  there  is  a  double 
offering  of  a  thing  to  Ood.  First,  so  as  men  are 
wont  to  do  that  give  something  to  God  out  of  that 
they  poflsess,  professing  that  they  will  no  longer 
be  owners  of  it,  but  that  it  shall  be  his,  and  serve 
for  such  nses  and  employments  as  he  shall  convert 
it  to.  Secondly,  a  man  may  be  said  to  offer  a  thing 
onto  Ood,  in  that  he  bringeth  it  to  his  presence, 
setteth  it  before  bis  eyes,  and  offereth  it  to  his 
view,  to  incline  him  to  do  something  by  the  sight 
of  it  and  respect  bad  to  it.  In  this  sort  Christ 
offerpth  himself  and  his  body  once  crucified,  daily 
in  Heaven,  and  so  intercedeth  for  us;  not  as 
giving  it  in  the  nature  of  a  gift  or  present,  for  be 
gave  himself  to  Ood  once,  to  be  holy  unto  Him  for 
ever;  nor  in  the  nature  of  a  sacrifice ;  for  he  died 
once  for  sin,  and  rose  again  never  to  die  any  more ; 
bat  in  that  he  setteth  it  before  the  eyes  of  Ood 
his  Father,  representing  it  unto  him,  and  so  offer- 
ing it  to  his  view  to  obtain  grace  and  mercy  for  us. 
And  in  this  sort  we  also  offer  Him  daily  on  the 
altar,  in  that  commemorating  his  death,  and  lively 
repraaenting  His  bitter  passions  endured  in  His 
body  upon  tho  Cross,  we  offer  Him  that  was  once 
crucified  and  sacrificed  for  us  on  the  Cross,  and  all 
His  ■offerings,  to  the  view  and  gracious  considera- 
tion of  the  Almighty,  earnestly  desiring,  and 
assuredly  hoping,  that  He  will  incline  to  pity  us, 
and  shew  meicy  unto  us,  for  this  His  dearest  Son's 
sake,  who  in  our  nature  for  us,  to  satisfy  His  dis- 
plmsnre  and  to  procore  us  acceptation,  endured 
such  and  so  grievous  things.  This  kind  of  offering 
or  sacrificing  Christ,  commemoratively,  is  twofold, 
inward  and  outward;  outward  as  the  taking, 
breaking,  and  distributing  the  mystical  brend,  and 
pouring  out  the  cup  of  blessing,  which  is  the  Com- 
munion of  the  Blood  of  Christ,  the  inward  con- 
sisteth  in  the  faith  and  devotion  of  the  Church  and 
people  of  Ood,  so  commemorating  the  death  and 
passion  of  Christ  their  crucified  Saviour,  and  repre- 
senting and  setting  it  before  the  eyes  of  the 
Almighty,  that  they  fly  unto  it  as  their  only  stay 
and  refiige,  and  beseech  Him  to  be  merciful  onto 
them  for  His  sake  that  endured  all  these  things, 
to  satisfy  His  wrath,  and  work  their  peace  and 
good."— Fidd  "Qfthe  Church,"  voL  ii.,  pp.  60-62. 

Again  in  C!hi^.  XIX. : — 

"  (y  the  Beal  Baerifiee  of  Christ  Body  on  the 
JUar,  a*  a  propitiatory  Sacrifice  for  the 
quick  and  the  dead." 

"  Touching  the  real  sacrificing  of  Christ's  Body 

New  Sksiks,  39. — Eccles. 


on  the  Altar,  the  Church  never  taught  any  such 
thing  as  the  Romanists  now  teach,  as  appeareth 
by  these  testimonies  following : — 

"'Although,'  saith  Biel  (Expoeitio  Miaett, 
Lect.  86.  foT.  183  A.,  Ludg.,  1614),  •  Christ  was 
once  offered  when  he  appeared  in  our  Flesh,  He  is 
offered,  notwithstanding,  daily,  hidden  tender  the 
veils  of  bread  and  wine,  not  touching  any  of  those 
things  which  import  puniehment  or  suffering  (tot 
Christ  is  not  daily  wounded ;  He  suffereth  not;  Ha 
dieth  not) ;  but  for  two  other  causes  the  consecra- 
tion and  receiving  of  the  Holy  Eucharist  may  be 
named  a  Sacrifice  and  oblation ;  first,  because  it  is 
a  representation  and  memorial  of  the  true  Sacrifice 
and  holy  oblation  madeontheAltarof  the  Cross ;  se- 
condly, because  it  maketh  us  partakers  of  the  effect* 
of  the  same.  Now,  the  resemblances  of  things, 
as  Augustine  notetb,  writing  to  Simplicianns, 
are  called  by  the  names  of  those  things  whereof 
they  are  resemblances,  as  we  are  wont  to  say 
when  we  behold  a  painted  table  or  wall.  This  is 
Cicero,  this  Sallnstius.  Whereof,  seeing  the  cele- 
bration of  this  Sacrifice  is  a  lively  resemblance  of 
the  passion  of  Christ,  which  is  the  true  sacrificing 
of  Him,  it  may  rightly  be  named  the  sacrificing 
of  Him.' 

"  •  Peter  Lombard,  Thomas,  and  the  other  School- 
men,' saith  Bellarmine,  Bellarm.  de  Euchar.,  Lib. 
V.  (sive  de  Missa,  Lib.  1),  Cap.  16  (Tom.  iii. 
p.  403.  Ven.  1721),  '  were  not  careful  of  that  which 
IS  now  in  question  touching  the  daily  renewed  real 
sacrificing  of  Christ,  but  only  sought  to  shew  how 
the  Sacrifice  of  the  mass  may  be  called  an  offering 
of  Christ,  that  is,  a  slaying  of  Him ;  and  therefore, 
proposing  the  question,  whether  the  Eucharist  be 
a  Sacrifice,  they  answer,  for  the  most  part,  that  it 
may  be  said  to  be  an  offering  or  Sacrifice,  because 
it  hath  a  resemblance  of  the  true  and  real  offering 
which  was  on  the  Altar  of  the  Cross,  and  because  it 
communicateth  unto  us  the  effects  of  the  true  and 
real  killing  of  Christ'  "—Fidd "Of  tht  Chnrek," 
Vol.  ii.,  pp.  370-1. 

Again: — 

"In  that  therefore  the  Church  doth  offer  the 
true  Body  and  Blood  of  Christ  to  God  the  Father, 
it  is  merely  a  representative  Sacrifice,  and  all  that 
is  done  is  but  the  commemorating  and  representing 
of  that  Sacrifice  which  was  once  offered  on  tho 
Cross,  but  in  that  it  dedicateth  itself,  which  is  the 
mystical  Body  of  Christ,  unto  Ood,  it  is  a  true, 
but  a  spiritual  Sacrifice,  that  is,  an  eucharistirat 
Sacrifice  of  praise,  thanksgiving,  and  of  obedience 
due  unto  Ood.  Christ,  Aerefore,  is  offered  and 
sacrificed  on  the  Altar,  but  sacramentally  and 
mystically;  in  that  in  ihe  Sacrament  there  is  a 
commemoration  and  remembrance  of  that  which 
was  once  done.  Christ  is  not  often  slain,  which 
once  to  think  were  abominable;  but  that  which 
was  once  done  is  reprMented,  that  we  might  not 
forget  the  benefit  bart»wed  on  us,  but  rather  be  so 
stirred  up  snd  moved  by  this  Sacrament,  as  if  we 
saw  the  Lord  Jesus  hanging  upon  the  Cross.  The 
passion  of  the  Lord,  saith  Cyprian,  is  the  Sacrifice 
that  we  offer  to  Ood,  that  is,  that  we  offer  to  the 
view  of  Ood,  and  represent  unto  him.  Neither  is 
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it  to  b«  marvelled  at  that  .we  offer  the  true  Body 
of  Christ  to  reTiro  the  memory  of  the  former  8a- 
eri£ce,  and  to  repreaest  it  unto  God,  seeing  the 
Son  of  Ood  was  giren  unto  ns  that  we  might  op- 
pose him  to  the  wrath  of  Ghid  as  a  reconciler,  and 
that,  distrusting  our  own  strength,  we  might  re- 
present to  the  Father  this  most  potent  Sacrifice." — 
Fidd  "  Of  tit  Cliurck,"  p.  78. 

Cranmer  cites  Qyprian  and  St.  Augiutine 
on  the  Sacrifice,  without  disapprobation.  He 
■ays: — 

"For  the  cause  why  Cvprian  and  other  old 
authors  say  that  Christ  made  an  oblation  and  of- 
fering of  Himself  in  His  Last  Supper,  was  not 
that  He  declared  there  that  He  would  suffer  death, 
for  that  He  had  declared  many  times  before ;  but 
the  cause  was,  that  there  He  ordained  a  perpetual 
memory  of  His  death,  which  he  would  all  faithful 
Christian  people  to  observe  ^m  time  to  time, 
remembering  His  death,  with  thanks  for  His  bene- 
fits, until  His  coming  again.  And  therefore,  the 
memorial  of  the  true  Sacrifice  made  upon  the  Cross, 
as  St.  Augustine  saith,  is  called  by  the  name  of  a 
Sacr^ce,  as  a  thing  that  signifieth  another  thing 
is  c^ed  by  the  name  of  the  thing  which  it  signi- 
fieth, although  in  very  deed  it  be  not  the  same. 

"And  thelong  discourse  that  you  make  of  Christ's 
true  presence,  and  of  the  true  eating  of  Him,  and 
of  His  true  assisting  na  in  our  doing  His  command- 
ment, all  these  be  true.  For  Christ's  Flesh  and 
Blood  be  in  the  Sacrament  truly  present,  but  spi- 
ritually and  sacramentally,  not  carnally  and  cor- 
porally. And,  as  He  is  truly  present,  so  is  He  truly 
eaten  and  dnmken,  and  assisteth  us ;  and  He  is 
the  same  to  us  that  He  was  to  them  that  saw  Him 
with  their  bodily  eyes." — Cranmer's  Works,  Vol. 
iii.,  pp.  160-1. — "Answer  to  Gardyner.  The  Pre- 
tence of  Christ." 

"  How  is  it  possible  to  set  out  more  plainly  the 
dfTersity  of  the  true  Sacrifice  of  Christ,  made  upon 
the  Altar  of  the  Cross  (which  was  the  propitiation 
of  sin),  from  the  Sacrifice  made  in  the  Sacrament, 
than  Lombardus  hath  done  in  this  place?  For 
the  one  he  calleth  the  true  Sacrifice,  the  other  he 
calleth  but  a  memorial  or  representation  thereof ; 
likening  the  Sacrifice  made  in  the  Lord's  Supper 
to  a  year's  mind  or  anniversary,  whereat  is  made 
a  memorial  of  the  death  of  a  person,  and  yet  it  is 
not  His  death  in  deed.  So  in  the  Lord's  Supper, 
acconling  to  His  commandment,  we  remember  Bis 
death,  preaching,  and  commanding  the  same  until 
His  return  again  at  the  last  day.  And,  although 
it  be  one  Christ  that  died  for  us,  and  whose  death 
we  remember,  yet  it  is  not  one  Sacrifice  that  He 
made  of  Himself  upon  the  Cross  and  that  we  make 
of  Him  upon  the  Altar  or  Table.  For  His  Sacri- 
fice was  the  Ecdemption  of  the  world ;  ours  is  not 
so;  His  was  death,  ours  is  but  a  remembrance 
thereof.  His  was  the  taking  away  the  sins  of  the 
world;  ours  is  a  praising  and  thanking  for  the 
same.  And,  therefore.  His  was  satisfactory;  ours 
is  gratulatory.  It  it  but  one  Christ  that  ttas  offered 
thai  and  it  offered  now,  and  yet  the  offerings  be 
diverse ;  His  was  the  thing,  and  ours  is  the  figure. 
Hia  was  the  original,  and  ours  is,  as  it  were, 


B  pUtfomi.'' — OtMflur's    Worit,  VoL  iii.,  pp. 
688-9. 

"  And  now  have  I  made  it  evident  that  Petna 
Lombardus  defaceth  in  no  point  my  saying  of  the 
Sacrifice,  but  oonfirmeth  fully  my  doctrine,  as  wdl 
of  the  Sacrifice  propitiatory  maoe  by  Christ  Him- 
self only,  as  of  the  Sacrifice  commemoratire  and 
gratnlatory  made  by  the  priesta  and  people." — 
Cranmer's  Works,  p.  MO. 

"  Hipinns  saith  that  the  old  Fathers  called  the 
Sapper  of  our  Lrad  a  Saeriftee  propitiatoiT.  I 
wiU  not  believe  that  Hipinus  so  said,  ontil  yoa 
appoint  me  both  the  book  and  place  where  he  so 
saith.  For  the  effect  of  his  book  is  clean  contxaiy, 
which  he  wrote  to  re|H!ove  the  propitiatory  Sacri- 
fice, which  the  Papists  feign  to  be  in  the  mass. 
Thus  indeed  Hiptnus  writeth  in  one  place :  '  Vete- 
res  Encharistiam  propter  corporis  et  sanguinia 
Christi  prseentiam,  pnmo  vocaverunt  sacrifidum, 
deinde  propter  oblationes  et  munera  que  in  ipsa 
Enchanstia  Deo  oonsecrabantur  et  conferahantnr, 
ad  sacra  ministeria,  et  ad  necessitatem  credentiom.' 
In  which  words  Eipinus  declareth  that  the  Old 
Fathers  called  the  Sapper  of  our  Lord  a  Sacrifice, 
for  two  considerations,  one  was  for  the  presence  of 
Christ's  Flesh  and  Blood,  the  other  was  for  the 
offering  which  the  people  gave  there  of  their  devo- 
tion, to  the  holy  ministration  and  relief  of  the  foot. 
But  Hipinus  speaketh  here  not  one  word  of  coirpo- 
ral  presence,  nor  of  propitiat<ny  Sacrifice,  hut  ge- 
nerally of  presence  and  Sacrifice,  which  maketh 
nothing  for  your  purpose,  nor  against  me,  thai  grant 
both  a  Prtsenoe  and  a  Sacrifice.  But  when  yon 
shall  shew  me  the  places  where  Hipinus  saith  that 
the  Old  Fathers  called  the  Lord's  Supper  a  propi- 
tiatory Sacrifice,  I  shall  trust  you  the  better  ajid 
him  the  worse." — Cranmer's  Works,  pp.  6SI-2. — 
"  The  Sacrifice  of  Christ." 

Archbishop  Sharp  says : — 

"Now  to  the  same  use  and  purpose  (say  we) 
serves  our  Sacrament  of  the  Lord's  Supper;  or,  as 
it  was  called  by  the  Ancients,  the  Christian  Sacri- 
Jice.  Not  that  we  pretend  in  our  Communions  to 
offer  up  the  real  Body  and  Stood  of  Christ  in  Sa- 
crifice to  God,  as  the  Papists  do ;  for  that  (as  the 
Apostle  tells  us)  was  once  done  by  himself  upon 
the  Cross,  and  ly  that  one  offering  he  hath  for  ever 
perfected  all  them  that  are  sanctified  ;  so  that  there 
IS  no  need  of  any  such  offering,  any  more.  But 
we  commemorate  that  Sacrifice  which  Chriat  has 
on  this  day  made  for  us,  and  we  thank  God  for  it ; 
and  we  heartily  beseech  him,  that  he  would  accept 
of  it  on  our  behalf,  and  that  it  may  make  atone- 
ment for  all  our  sins.  And  we  likewise  feed  upon 
it  (as  the  Jews  did  upon  their  Sacrifices) ;  that  is 
to  say,  by  eating  of  that  bread  which  he  made  to 
be  bis  Body,  and  drinking  of  that  cup  which  he 
made  to  be  his  Blood.  Now,  in  doing  of  this,  vre 
may  be  truly  said  both  to  offer  up  a  Sacrifice  to 
God,  and  likewise  to  keep  a.  feast  upon  this  Sacri- 
fice. We  offer  up  by  Commtmoration  and  Tlutnk*- 
giving  and  hearty  Flayer,  that  Sacrifice  that  was 
once  offer'd  by  Jesus  Christ  at  Jerusalem,  near 
seventeen  hundred  years  ago  for  the  Salvation  of 
all  mankind ;  and  we  pai^e  both  of  the  Body 
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•nd  Bbiod  of  that  his  Saerifiee,  by  partaking  of 
the  Bnad  and  Wme  that  he  has  consecrated  not 
only  to  be  the  tymboh  and  mgiu  of  them,  but  to 
conrey  the  real  Benefits  of  his  Passion  and  Sacri- 
fiee  to  all  Believers.  So  that  ve  may  be  tmly  said 
to  feed  at  Ood's  table  whenever  we  receive  the 
Sdoament.'' — Jrchbishop  Sharp's  Sermons,  Vol.  ii., 
p.  153  (Sixth  Sermon). 

"To  come  to  the  other  Sacrament,  (says  Bishop 
Boll,)  the  Eucharist,  or  Holy  Snpper ;  this  is  the 
most  sacred  and  mysterious  rite,  the  apex,  the  top 
and  perfection  of  Christian  worship,  as  the  ancients 
term  it,  and  therefore  it  onght  to  be  performed 
with  the  greatest  reverence  and  solemnity  in  every 
ponetilio  of  it,  according  to  the  direction  of  our 
Church  in  her  rubric  to  Uie  Communion  Office." — 
Bislkop  Bull,  Vol.  ii.,  p.  22. — "Discourse  on  the 
Pastoral  Office." 

This  great  luminary  of  our  Church  treated 
the  question  of  Sacrifice,  va.  his  answer  to 
Boasuet,  distinguishing  between  the  Roman 
Sacrifice  of  the  Mass  and  the  Catholic  Sacri- 
fice of  the  Holy  Eucharist. 

"  But  alas !  (he  says)  "  these  superadded  articles 
of  the  Trent  Creed  are  so  far  from  being  certain 
troths,  that  they  are  most  of  them  manifest  un- 
truths, yea,  gross  and  dangerons  errors.  To  make 
this  appear,  I  shall  not  refuse  the  pains  of  ex- 
amining some  of  the  chief  of  them. 

"The  first  Article  I  shall  take  notice  of  is  this: 
'I  profess  that  in  the  mass  is  offered  to  God,  a 
true,  proper,  and  propitiatory  Sacrifice  for  the 
living  and  tbe  dead ;  and  that  in  the  most  Holy 
Sacrament  of  the  Eucharist  there  is  truly,  and 
really  and  substantially,  the  Body  and  Blood, 
together  with  the  Soul  and  Divinity  of  our  Lord 
Jesus  Christ ;  and  that  there  is  wrought  a  conver- 
sion of  the  whole  substance  of  the  bread  into  the 
Body  and  of  the  whole  substance  of  the  wine  into 
the  Blood,  which  conversion  the  Catholic  Church 
calls  transubstantiation.'  Where  this  proposition 
('  that  in  the  mass  there  is  offered  to  God  a  true, 
proper,  and  propitiatory  Sacrifice  for  the  living 
aqd  the  dead  ),  having  that  other  of  the  '  substan- 
tial presence  of  the  Body  and  Blood  of  Christ  in 
the  Eucharist'  immediately  annexed  to  it,  the 
meaning  of  it  must  necessarily  be  this,  that  in  the 
Eucharist  the  very  Body  and  Blood  of  Christ  are 
again  offered  up  to  God  as  a  propitiatory  Sacrifice 
for  the  sins  of  men.  Which  is  an  impious  propo- 
sition, derogatory  to  the  one  full  satisfaction  of 
Christ  made  by  his  death  on  the  Cross,  and  con- 
tnuy  to  express  Scripture  (Heb.  vii.  27,  and  ix. 
12, 25, 26, 28,  and  x.  12, 1 4).  It  is  true  the  Eucha- 
rist is  frequently  called  by  the  Ancient  Fathers 
Wfia^opa,  Bvala,  an  Oblation,  a  Sacrifice.  But  it  is 
to  be  remembered,  that  they  say  also  it  is  $iala 
^tyuai  nil  iwaiiuucros,  a  reasonable  Sacrifice,  a  Sa- 
crifice without  blood,  which,  how  can  it  be  said  to 
be,  if  therein  the  very  blood  of  Christ  was  offered 
up  to  God  ? 

"  They  held  the  Eucharist  to  be  a  commemora- 
tive sacrifice,  and  so  do  we.  This  is  the  constant 
language  of  the  ancient  liturgies,  'We  offer  by 
way  of  commemotktion ; '  according  to  our  Saviour's 


words  when  he  ordained  this  holy  rite,  Do  this  in 
commemoration  of  me. 

"In  the  Eucharist  then  Christ  is  offered,  not 
hypostatically,  as  the  Trent  Fathers  have  deter- 
mined, for  so  he  was  but  once  offered,  but  comme- 
moratively  only  ;  and  this  commemoration  is  made 
to  God  the  Father,  and  is  not  a  bare  remembering 
or  putting  ourselves  in  mind  of  him.  For  every 
sacrifice  is  directed  to  God,  and  the  oblation  there- 
in made,  whatsoever  it  be,  hath  him  for  its  object, 
and  not  man.  In  the  Holy  Eucharist,  therefore, 
we  set  before  God  the  bread  and  wine,  '  as  figures 
or  images  of  the  precious  blood  of  Christ  sh^  for 
us,  and  of  his  precious  body,'  (they  are  the  very 
words  of  the  Clementine  Liturgy,)  and  plead  to 
God  the  merit  of  his  Son's  sacrifice  once  offered 
on  the  Cross  for  us  sinners,  and  in  this  Sacrament 
represented,  beseeching  him  for  the  sake  thereof 
to  bestow  his  heavenly  blessings  on  us. 

"  To  conclude  this  matter.  The  ancients  held 
the  oblation  of  the  Eucharist  to  be  answerable  in 
some  respects  to  the  legal  sacrifices,  that  is,  they  be- 
lieved that  our  blessed  Saviour  ordained  the  Sacra- 
ment of  the  Eucharist  as  a  rite  of  pramr  and 
praise  to  God,  instead  of  the  manifold  and  bloody 
sacrifices  of  the  law.  That  the  legal  sacrifices 
were  rites  to  invocate  Gtxi  by  is  evident  from  many 
texts  of  Scripture ;  see  especially  1  Sam.  vii.  9 
and  xiii.  12,  Ects  vi.  10,  Prov.  xv.  8;  and  that 
they  were  also  rites  for  praising  and  blessing  God 
for  his  mercies  appears  from  2  Chron.  xxix.  27. 
Instead,  therefore,  of  slaying  of  beasts  and  burn- 
ing of  incense,  whereby  they  praised  God  and 
caUed  upon  his  name  under  the  Old  Testament, 
the  Fathers,  I  say,  believed  our  Saviour  appointed 
this  Sacrament  of  bread  and  wine  as  a  rite  where- 
by to  give  thanks  and  make  supplications  to  his 
Father  in  his  name.  -  This  you  may  see  fully  cleared 
and  proved  by  the  learned  Mr.  Mede,  in  his  treatise 
entitled  The  Christian  Sacrifice.  The  Eucharisfical 
Sacrifice  thus  explained  is  indeed  Aoyucj)  Ovcrfo,  s 
reasonable  sacrifice,  widely  different  from  that  mon- 
strous sacrifice  of  the  mass  taught  in  the  Church 
of  Bome. 

"  The  ancient  doctors,  yea,  and  Liturgies  of  the 
Church,  aflirm  the  Eucharist  to  be  incruentxtm 
sacrificium,  '  a  sacrifice  without  blood,'  which  it 
cannot  be  said  to  be,  if  the  very  blood  of  Christ 
were  therein  present  and  offered  up  to  God." — 
Bishop  BuU,  Vol.  ii.,  p.  251.— The  Corruptions  of 
the  Church  of  Bome,  in  answer  to  the  Bishop  of 
Meaux's  Queries. 

Bishop  Wikon  on  this  subject  says  : — 
"  hordes  Supper. 

"  Private  devotions  at  the  altar,  taken  out  of  the 
most  ancient  ofBces  of  the  Church,  to  render  our 
present  communion  service  more  agreeable  to  apos- 
tolic usage,  and  more  acceptable  (I  hope)  to  God, 
and  beneficial  to  all  that  partake  thereof.  Until 
it  shall  please  G(  d  to  put  it  into  the  hearts  and 
power  of  such  as  ought  to  do  it,  to  restore  to  us 
the  first  service  of  Edw.  VI.,  or  such  as  shall  bo 
more  conformable  to  the  appointment  of  Christ 
and  his  Apostles,  and  their  successors.  Which 
may  the  Divine  Majesty  vouchsafe  to  grant  for 
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bis  sake  who  fint  ordained  this  holy  saerainrat. 
Amen. 

"  Brfon  Stniee  beyini,  kneeling  at  tie  Altar. 

"  May  it  please  Thee,  O  Ood,  who  has  called  ns 
to  this  ministry,  to  make  lu  worthy  to  offer  unto 
Thee  tku  sacrifice  for  onr  own  sins,  and  for  the 
sins  of  Thy  people." — Sacra  Prieaia,  p.  104,  Ox. 
Ed.,  1864. 
"  Upon  placing  Ike  Bread  and  Wine  upon  tke  Altar. 

"  Vouchsafe  to  receive  these  Thy  creatoros  from 
the  hands  of  os  sinners,  0  thou  self-sufficient 
God  !  who  remembered  us  when  we  were  without 
hope  and  without  Ood  in  the  world,  and  hath  made 
us  Thy  brethren  and  hein  of  Thy  kingdom.  May 
I  atone  Thee,  0  God,  by  offering  to  Tltee  tke  pure 
and  unbloody  Sacrifice  ivhick  Mon  kaet  ordained  by 
Jesus  Christ,  Amen. 

"But  how  should  I  dare  to  offer  Thee  this 
sacriflco,  if  I  had  not  first  offered  myself  a  sacri- 
fice to  Thee,  my  Ood  ? 

"  May  I  never  offer  the  prayers  of  the  faithful 
with  pollnted  lips,  nor  distribute  the  bread  of  life 
with  unclean  hiuids. 

"  I  acknowledge  and  receive  Thee,  O  Jesus,  as 
sent  of  God,  a  prophet,  to  make  his  will  known  to 
us,  and  His  merciful  purpose  to  save  ns ;  as  our 
Priest  who  offered  Himself  an  acceptable  Sacrifice 
for  us  to  satisfy  the  divine  justice,  and  to  make 
intercession  for  us  ;  and  as  our  King  to  rule  and 
defend  us  against  all  our  enemies." — Sacra  Prieata, 
p.  104,  Ox.  Ed.,  1854. 

"  Immediately  after  tke  Prayer  of  Consecration.. 

"  We  offer  unto  Thee,  our  King  and  our  God, 
this  bread  and  this  cup. 

"  We  give  Thee  thanks  for  these  and  for  all  Thy 
mercies ;  beseeching  Thee  to  send  down  Thy  Holy 
Spirit  upon  this  sacrifice,  that  He  may  make  this 
bread  the  body  of  Thy  Christ,  and  this  cup  the 
blood  of  Thy  Christ ;  and  that  all  we,  who  are 
partakers  thereof,  may  thereby  obtain  remission 
of  our  sins,  and  all  other  benefits  of  His  passion." 
— Sacra  Piimta,  p.  106. 

St.  Cyprian  had  written  in  one  of  hia 
letters  the  following  passnge  on  the  Sacrifice 
in  the  Eucharist : — 

"  Si  Jesus  Christus  et  Dominus  Dous  noster,  ipse 
estsnmmus  saecrdoeUui  Patris.et  «KT(^'i«nPatri 
seipsam  primus  obtulit,  et  hoc  fieri  in  sui  comme- 
morationem  pnecepit ;  ntique  ille  sacerdos  vice 
Christi  vere  fungitur,qni  id,  quod  Christus  fecit,  imi- 
tatur  et  sacrificium  verum  et  plenum  tunc  offert  in 
Ecclesia  DeoFutri.si  sic  incipiat  ufferre  secundum 
quod  ipsum  Christum  videat  obtulisse." — Cyprian, 
Ep.  Ixiii..  p.  600,  cited  in  Waterland^s  Works,  Vol. 
vii.,  p.  375. 

And  Waterland  thus  deab  with  this  pas- 
sage :— 

"  I  shall  now  pass  on  to  Cyprian,  to  show  how 
this  matter  stood,  upon  the  change  of  language 
introduced  in  his  time.  We  phall  find  him  plainly 
speaking  of  the  offering  Christ's  body  and  Hood. 
This  must  be  understood  of  an  oblation  subsequent 
to  consecration,  not  in  order  to  it ;  for  Christ's 
body  and  blood,  whether  real  or  symbolical,  are 


holy,  and  oonld  want  no  nnetification  or  < 
tion.  He  further  seems  to  speak  of  offering  Christ 
himself,  in  this  Sacrament,  unto  God,  but  vmder 
tke  symbols  of  consecrated  bread  and  wine.  That 
may  be  his  meaning,  and  the  meaning  is  good, 
when  rightly  apprehended  ;  for  there  was  nothing 
new  in  it  but  the  language  or  the  manner  of  ex- 
pression. What  the  elder  Fathers  would  have 
called,  and  did  call,  the  cotnmemoratiM)  of  Christ, 
orthecomm«nionittii^Hispasnoii,His«Kijrbrokeo. 
or  blood  shed,  that  Cypnan  calls  the  offering  of 
Christ,  or  of  His  passion,  &C.,  because  in  a  laige 
sense,  even  commemorating  is  offering,  as  it  is  pi»- 
senting  the  thing  or  the  person  so  commemorated  in 
the  way  of  prayer  and  thanksgiring  before  Ood. 
I  do  not  invent  this  account  for  the  clearing  a  diffi- 
culty, but  I  take  it  from  Cyprian  himself  whose 
own  words  shew  that  the  Eocharistical  commemo- 
ration was  all  the  while  in  his  mind,  and  that  that 
was  all  be  meant  by  the  oblation  which  be  there 
speaks  of,  using  a  new  name  for  an  old  thing.  I 
shall  shew  in  due  time,  that  the  later  Fathers,  wbo 
followed  Cyprian's  language  in  this  particular,  and 
who  admitted  this  tktrd  oblation  (as  some  have 
called  it)  as  well  as  he,  yet  when  they  came  to  ex- 
plain interpreted  it  to  mean  no  more  than  a  solemn 
eommemoni/ioii,  such  as  I  havemraitioned."— H^oter^ 
/<i»i<f»  Works,  Vol.  vii.,  p.  80. 

"  This  is  not  the  place  to  examine  critically 
what  the  ancients  meant  by  the  sacrifice  or  som- 
fices  of  the  Eucharist ;  it  will  deserve  a  distinct 
chapter inanotherpartofthiswork.  6nt,a8lbefore 
observed  of  oblation,  that,  anciently,  it  was  under- 
stood sometimes  of  the  lay  offering,  the  same  I  ob- 
serve now  of  sacrifice ;  and  it  is  plain  from  Cyprian. 
Besides  that  notion  of  sacrifice,  there  was  another, 
and  a  principal  one,  which  was  conceived  to  go 
along  with  the  Euckaristical  service,  and  that  was, 
the  notion  of  spiritual  sacrifice,  consisting  of  many 
particulars,  as  shall  be  shewn  hereafter ;  and  it 
was  on  the  account  of  one,  or  both,  that  the  Ea- 
charist  had  the  name  of  sacrifice  for  the  two  first 
centuries.  But  by  the  middle  of  the  third  century, 
if  not  sooner,  it  began  to  be  called  a  sacrifice,  on 
account  of  the  ^and  sacrifice  represented  and 
commemorated  w  it;  the  tign,  as  such,  now 
adopting  the  name  of  the  iking  signified.  In  short, 
the  memorial  at  length  came  to  be  called  a  eaeri- 
fice,  as  well  as  an  oblation :  and  it  had  a  double 
claim  to  be  so  called  ;  partly  as  it  was  in  itself  a 
spiritual  service,  or  saer^ice,  and  partly  as  it  was 
a  representation  and  commemoration  of  the  high 
tremendous  sacrifice  of  Christ  Godman.  This  last 
view  of  it,  being  of  all  the  most  awful  and  most  en- 
dearing, came  by  degrees  to  be  the  most  prevailing 
acceptation  of  the  Christian  sacrifice,  as  held  forth 
in  the  Eucharist.  But  those  who  style  the  Eu- 
charist- a  sacrifice  on  that  account,  took  care,  as 
often  as  need  was,  to  explain  it  off  to  a  memorial 
of  a  sacrifice  rather  than  a  strict  or  proper  sacrifice, 
in  that  precise  view.  <>prian,  I  Uunk,  is  the  first 
who  plainly  and  directly  styles  the  Eucharist  a 
sacrifice  in  the  commemeraiive  view,  and  as  repre- 
scnting  the  grand  sacrifice.  Not  that  there  was 
anything  nev  in  the  doctrine,  but  there  was  a  nrw 
application  of  an  old  name,  which  had  at  the  first 
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been  brousht  in  upon  other  accounts." — Water' 
lamtTt  Work*,  Vol.  vii.,  pp.  37-8. 

Hey, in  hia  lectures  on  tlie  Articles, says: — 

"  It  may  be  objected,  that  the  Gospel  Institu- 
tions are  not  to  be  made  complicated  and  abetruso 
unnecessarily.  Is  not  the  '  simplicity  that  is  in 
Christ '  beet  observed  by  taking  the  Sacrament  of 
the  Lord's  Supper  as  a  mere  eommemoration  t 
Bishop  CleaTer  answers  this  objection  in  his  first 
discourse  ;  and  Dr.  Balguy  answers  it,  in  effect,  in 
his  Seventh  Charge.  If  you  make  the  Lord's 
Supper,  as  it  was  instituted  by  Christ,  a  mere  com- 
memoration, you  make  it  a  strange  and  unintelligible 
rit(> ;  for  what  can  be  more  strange  than  eating 
the  flesh  and  drinking  the  blood  of  one  who  is  to  be 
regarded  only  as  an  instructor  and  benefactor?  If 
we  had  been  ordered  in  the  Sacrament  to  kill  an 
animal,  and  shed  its  blood  ;  or  only  to  break  bread, 
and  poor  out  wine,  the  rite  would  be  intelligible, 
as  a  simple  memorial.  It  would  have  reprraented 
Christ's  death,  merely  as  a  death ;  but  it  would 
have  been  a  different  rite  from  ours.  Now  conceive 
it  as  a  feast  on  a  sacrifice,  and  all  is  easy  and  sim- 
ple. We,  indeed,  are  not  in  the  habit  of  sacriflc- 
log;  but  what  is  that?  Who  could  not  ander- 
stand,  that,  when  sacrifices  were  in  use,  part  of 
the  victim  was  served  up  at  a  religious /(!a«<;  and 
all  who  partook  of  the  material  feast  wrre  under- 
stood to  partake  of  the  spiritual  benefits  of  the 
sacrifice.  Christ  was  our  Victim  ;  on  his  body  we 
do  not  feast  literally,  because  it  is  in  heaven  ;  bnt 
he  appointed  bread  to  represent  it.  On  that  we 
can  feast,  and  so  partake  of  his  body ;  that  is,  feast 
upon  the  Victim.  Such  bread  is '  the  Bread  of 
Life,'  because,  by  his  own  appointment,  it  repre- 
sents his  fJesh.  This  appears  to  me  plain  and 
timfU' — He^s  Lectures  in  Diuinitj/,  Vol.  iv.,p.  319. 

I  will  now  advert  to  the  language  of  Mr. 
Keble,  in  his  work  on  Eucharistical  Adora- 
tion, published  in  1857. 

"  The  true  oblation  "  (ho  says)  "  in  the  Christian 
gacrifice  is  in  no  sense  earthly  or  material.  It  is 
sltooether  spiritual ;  the  chief  of  those  spiritual 
aaicnfices  in  the  offering  whereof  consists  the 'com- 
mon priesthood  of  as  all.  The  Eucharist  compre- 
hends them  all  in  one  ;  and  has,  besides,  prcmiar 
to  itself,  that  which  alone  causes  any  of  them  to 
be  acceptable.  For  the  true  oblation  in  the  Eu- 
charist is  not  the  bread  and  wine ;  that  is  only  as 
the  vessel  which  contains  or  the  garment  which 
veils  it ;  but  that  which  our  Lord  by  the  hands  of 
the  priest  offers  to  His  Fathnr  in  the  Holy  Eu- 
duinst  is  His  own  body  and  blood,  the  very  same 
-which  He  offers  and  pree(>nt8  to  Him,  with  which, 
as  St.  Paul  says.  He  appears  before  Him  now, 
night  and  day  continually  in  heaven,  in  commemo- 
ration of  His  having  offered  it  once  for  all  in  His 
passion  and  death  on  the  Cross.  It  is  the  one 
great  reality,  summing  up  in  itself  all  the  memo- 
rial sacrifices  of  ol  1.  In  the  Christian  scheme,  it 
is  '  projportionable '  to  them ;  and  of  course  it 
stands  in  the  same  rank  and  relation  to  them,  as 
the  other  antetypes  in  the  gospel  to  their  several 
types  and  shadows  in  the  law. 


"  The  memorial  therefore  made  of  Christ  before 
the  Father  in  Holy  Communion  is  as  much  more 
real,  more  glorious,  more  blessed,  than  all  the  me- 
morial sacrifices  of  old ;  than  the  yearly  paschal 
lamb,  for  instance ;  as  the  one  atoning  sacrifice  on 
the  Cross  surpassed  the  lamb  slain  at  the  first 
Passover ;  as  the  descent  of  the  Holy  Spirit  at 
Pentecost  surpassed  the  fire  on  the  burnt  offering ; 
as  Christ  is  more  glorious  than  Aaron  or  Helchise- 
dec  ;  heaven,  with  the  tree  of  life  and  the  waters 
of  life,  more  blessed  than  the  land  flowing  with 
milk  and  honey ;  the  new  Jerusalem  more  true 
and  real  than  the  old ;  he  who  thinks  most  highly, 
and  therefore  least  inadequately,  of  that  holy  and 
dirine  Sacrament,  cannot  well  say,  or  conceive  any- 
thing of  it  higher  than  this,  that  it  is,  in  the  strict 
sense  of  the  word,  *  that  which  the  Gospel  hath 
proportionahle  to  ancient  sacrifices.'" — Keble  on 
Eucharislic  Adoration,  pp.  70-71. 

And  in  his  sermons  preached  before  the 
University  of  Oxford  in  1848  he  says  : — 

"  And  first,  for  doctrine.  Have  we  not  indeed, 
in  the  words  of  the  text  alone,  the  substance  of 
the  Eucharistical  ofiBce,  in  both  its  parts — both  in 
its  sacrificial  and  in  its  saciamental  character  ?  '  I 
sanctify  myself,' — there  is  the  sacrifice,  that  they, 
also  may  be  sanctified  '  through  the  truth  ; '  there 
is  the  sacrament.  Are  not  these  plainly  the  guid- 
ing, the  prevailing  thoughts,  which  He  our  great 
teacher  and  exemplar,  would  have  us  associate 
with  the  services  of  His  sacred  altar  ? 

"  For  thus  it  is : — ^After  ordaining  the  Eucharist 
for  a  remembrance  or  memorial  of  himself,  having 
also  by  solemn  prayer  commended  to  His  Father 
Big  apostles  first,  and  in  them  all  who  should 
believe  on  Him  through  their  word,  He  sums  up 
the  effect  of  what  He  was  doing  and  saying.  '  For 
their  sokes  I  am  sanctifying  myself,  that  they  also 
may  be  sanctified  through  the  truth.' 

"  Our  blessed  Lord  then  was  sanctifying  Him- 
self, that  is,  setting  himself  apart,  devoting  or 
offering  up  Himself,  his  own  body  and  blood,  to 
bo  the  conveyance  of  like  sanctmcation  to  us. 
He  was  making  Himself  a  sacrifice,  that  we  being 
joined  to  Him  might  be  holy  and  lively  sacrifices. 
And  all  this  '  through  the  truth,'  by  participation, 
namely,  of  Him  who  is  the  very  trotn  and  reality, 
the  substance  of  which  the  old  sacrifices  were 
shadows. 

"  I  repeat  it,  this  one  saying  of  Christ  conveys 
apparenUy  in  itself,  the  two  chief  points  of  the 
evangelical  doctrine  concerning  the  holy  and 
bloswd  Eucharist ;  first,  that  it  is  His  memorial 
sacrifice ;  a  means  of  obtaining  God's  favour  and 
pardon  for  aU  such  as  truly  repent ;  next,  that  it 
is  a  most  high  sacrament,  a  mean  whereby  we  are 
united  to  Christ,  and  so  made  more  and  more  par- 
takers of  His  righteousness  here,  and  of  His  glory 
hereafter. 

"When  we  say  '  a  memorial  sacrifice'  we  mean, 
that  the  offering  in  the  Holy  Communion  does  not 
only  put  IM  in  mind  of  the  great  unspeakable  things 
which  Christ  has  done  for  us,  bnt  also  that  it  puts 
God  in  mind  of  them,  so  the  Scripture  vouchsafes  to 
speak,  over  and  over  putting  into  our  mouth  the  word 
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<  remtmber,'  when  we  are  being  taagbt  to  ptay. 
So  onr  Lord,  in  the  Tery  words  of  oonseasdon, 
'  Thia  do  for  the  memorial  of  Me.'  So  the  meat 
and  bread  offering  mentioned  so  often  in  the  Old 
Testament,  especially  in  that  manual  for  sacrifice, 
the  Book  of  Leriticos,  is  constantly  said  to  be 
offered  '  for  a  memorial ; '  and  without  all  contro- 
versy it  was  a  type  and  shadow  of  that  which  we 
Christians  present  on  our  altars. 

"  The  Eucharist,  therefore,  is  a  memorial  or 
commemoratire  sacrifice  ;  that  is,  Ood  graciously 
receires  what  we  break,  pour  out,  and  offer,  as 
though  His  Son  presented  before  Him  His  very 
own  body  and  blood.  He  receives  it  as  a  con- 
tinuation of  that  first  awfiil  Eucharist,  according 
to  the  saying  of  the  wise  man,  *  I  know  that  what- 
soever God  doeth,  it  shall  be  for  ever.'  '  He 
smelleth,'  as  the  Bible  speaks,  '  a  sweet  savour,' 
and  is  favourable  and  merciful  tmto  us  for  the 
sake  of  Christ  so  offering  Himself  before  Him." 
^Sermons  hy  the  Rev.  John  Keb/e,  M.A.  Pub- 
lished by  Parker  (1848),  Oxford,  pp.  259-262. 

Cleaver,  Bishop  of  St.  Asaph,  preached 
oeveral  sermotis  on  the  Holy  Eucharist  before 
the  University  of  Oxford  in  1787-X790.  In 
them  he  dwells  largely  on  the  doctrine  that 
the  Lord's  Supper  was  a  feast  on  a  >acr\fice. 
From  liieae  I  make  the  following  extracts  : — 

"But  that  I  may  not  repeat  what  has  been 
already  urged  upon  many  of  these  words,  I  will 
simply  call  to  your  recollection  their  general  rela- 
tion to  a  Mcrifice  by  a  bare  recital  of  the  institu- 
tion, as  it  is  given  by  St.  Matthew,  which  is  as 
follows :  '  And  as  they  were  eating,  Jesus  took 
bread,  and  blessed  it,  and  brake  it,  and  gave  it  to 
the  disciples  and  said,  Take  eat,  this  is  my  body  ; 
and  he  took  the  cup,  and  gave  it  to  thom,  saying. 
Drink  3  e  all  of  it ;  for  this  is  my  blood  of  the  New 
Tetlainent  which  is  shed  for  many  for  the  remission 
of  sins'  Here,  I  think,  I  might  safely  rest  my 
general  argument,  that  easy  as  the  connexion 
between  the  parts  of  this  proposition  '  Take  eat, 
this  is  my  body,'  and  again  of  this  '  Drink  ye  nil 
of  this,  for  this  is  my  blood,'  may  appear  when 
unexamined,  and  few  as  the  words  of  institution 
are,  the  real  connexion  in  the  parts  of  the  two 
propositions  can  be  explained  satisfactoriljr  upon 
no  other  supposition  than  that  of  their  allusion  to 
n  sacrifice,  without  which  a  great  share  of  the  few 
words  in  each  of  the  passages  reciting  the  institu- 
tion will  be  superfluous  and  unintolligible,  and  all 
of  them  ill  explained.  I  may,  therefore,  I  hope, 
without  being  unduly  sanguine,  assert  that  the 
idea  of  a  sacrifice  is  the  primary  and  leading  idea 
of  this  institution.'' 

The  Bishop  then  says  that  it  does  not 
exactly  oorrespfjnd  with  any  one  species  of 
sacrifice  under  the  Mosaic  lav. 

"  The  truth  is,  if  it  be  a  representation  or  appli- 
cation of  the  sacrifice  of  the  death  of  Christ,  it 
must  correspond  not  exactly  with  one  but  essen- 
tially with  all  the  sacrifices  of  the  law.  '  For  as 
all  the  sacrifices  were  tvpes  of  this  great  event. 


and  as  the  event  itself  mnat  aareepond  to  its  mm 
types,  so  mnst  whatever  institution  be  made  to 
represent  that  event.  The  rite,  thertfort,  wladt 
should  fully  shev)  the  hordes  death,'  must  shew  the 
sacrifice  made  by  that  death,  which  doubtless  ims 
St.  Paul's  meaning ;  a  sacrifice  upon  which  alone 
the  merits  and  efficacy  of  that  death  are  founded; 
for  it  is  in  the  blood  of  Christ  sacrificially  sktd 
that  the  Scriptures  fonnd  the  notion  of  propitia- 
tion, of  atonement,  and  of  forgiveness. 

"  Ancients  and  modems  have  considered  it  nnder 
distinct  points  of  view ;  need  distinct  appellationa: 
<.^.,  'Christian  sacrifice^  'Christian  paasover,' 
'Christian  oblation,'  'the  Eucharist,'  &c,  the 
language  of  our  Church,  'a  oontinnal  remembrance 
of  the  sacrifice  of  the  death  of  Christ.' 

(P.  22.)  "  I  have  not  contended  that  the  institu- 
tion is  a  material  and  proper  sacrifice,  because  the 
command  is  not,  as  in  the  vision  shown  to  St. 
Peter,  '  Slay  and  eat,'  but  eat — '  This  is  my  body, 
which  is  broken  for  you;'  drink,  'This  is  my 
blood,  which  is  shed  for  you.'  Thus  St.  Paul, — 
'  Christ  onr  passover  is  slain,  therefore  let  ns  keep 
the  feast.'  And  again,  when  he  compares  the 
table  of  the  Lord,  not  the  altar,  with  the  table  of 
devils,  it  is  evident  that  he  considers  it  as  a  feast 
upon  a  sacrifice,  unless  we  could  suppose  the 
apostle  to  draw  his  argument  &om  a  case  not 
parallel.  There  is,  too,  a  remarkable  passage  in 
Ezrkiel  (xxxix.  17),  the  words  of  which  on  the 
subject  are  peculiarly  apposite  to  this  point,  where 
the  fowls  an  invited  '  to  eat  the  flesh  and  drink 
the  blood  of  the  sacrifice,'  to  which  it  is  added, 
'  Thus  shall  ye  bo  filled  at  my  table.' " 

Bishop  Moberly's  opinion  is  as  follows  :— 

"Shall  I  ask,"  he  says,  "whether  the  feast 
which  they  there  celebrate  is  or  is  not  a  sacrifice? 
Brethren,  bear  with  me  while  I  venture  to  say 
that  I  am  not  very  carofiil,  so  far  as  I  can  judge, 
to  answer  the  question.  Indeed,  it  appears  to  me 
to  be  little  more  than  a  question  of  words,  which 
bears  upon  no  important  issue.  The  feast  is  what 
it  is  ;  and  whether  that  is  or  is  not  what  consti- 
tutes a  sacrifice  must  depend  altogether  upon  the 
precise  meaning  attached  to  the  word  'sacrifice,' 
and  the  definition  given  to  it.  There  surely  are 
good  and  innocent  senses  in  which  it  may  well 
and  rightly  be  so  called.  There  snrely  is  a 
sense, — the  highest, — that  in  which  the  actual 
offering  of  the  Lord's  body  and  blood  upon  the 
altar  of  the  cross  was  once  offered,  the  only  Ml, 
perfect,  and  sufficient  sacrifice,  oblation,  and  satis- 
faction for  the  sins  of  the  whole  world, — in  which 
we  may  not  dare  so  to  call  \l."—Moberltfs 
Hampton  Lectures,  pp.  1 74-6. 

"  I  know  not  why  we  should  not  rest  content  to 
speak  in  the  language  of  St.  Cbrysostom,  which  I 
have  already  quoted,  and  to  call  the  holy  feast 
which  we  celebrate  onr  ewrlci,  or  'Anlfiin|in>  riit 
9v<rlas,  our  sacrifice  or  recollection  of  the  sacrifice." 
— Moberly's  Bampton  Lectures,  p.  176. 

I  will  conclude  with  two  short  extracts 
from  the  treatise  of  the  present  Bishop  of 
Ely  on  the  39  Articles. 
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Writing  upon  the  Slat  Article,  he  says  : — 

"  It  cannot  be  doubted  that  from  the  very  first 
the  Fathers  spohe  of  the  Eucharist  under  the 
name  of  an  offering  or  Bscrifice. 

•        •••••• 

"  The  dreed  of  the  mass  which  has  prevailed 
generally  among  the  reformed  Chnrches,  has  made 
the  nuyority  of  their  members  fear  to  speak  at  all 
concerning  an  Encharistic  sacrifice. 

"  Yet  there  haye  not  been  wanting,  in  the 
English  Church  especially,  men  of  profound  learn- 
ing, deep  piety,  and  some  of  them  by  no  means 
attached  to  peculiar  schools  of  doctrine,  who  have 
advocated  the  pioprietyof  speaking  of  the  CArutian 
tttcrifice,  and  of  adopting  in  some  measure  the 
language  of  the  primitive  Church  respecting  it." 
—Exfoi.  of  39  ArticUi,  pp.  737,  745-6. 

The  language  of  Mr.  Bennett  upon  the 
rabject  of  sacrifice  is  consistent  with  the 
doctrine  of  a  sacrament  of  commemoration, 
and  does  not  necessarily  imply  a  sacrifice 
of  propitiation ;  and  it  does  not,  in  my 
opinion,  necessarily  or  directly  conflict  with 
the  Articles  of  Religion,  nor  with  the  82nd 
Canon,  nor  with  the  passages  selected  from 
the  office  of  the  Holy  Communion  set  forth 
in  the  criminal  articles  ;  nor  has  it  exceeded 
that  liberty  of  expression  which  has  been 
used  by  the  divines  whom  I  have  cited. 

Adoration  of  the  Holy  EkmeiUs. — Of  Chrtgt 
in  the  Holy  Elements. 

With  respect  to  the  third  category,  the 
promoter  alleges  that  the  defendant  has 
promulgated  the  following  doctrines  : — "In 
or  by  the  passage  lettered  H,  that  adoration 
or  worship  is  due  to  the  consecrated  bread 
and  wine.  In  or  by  the  passages  lettered  N, 
0,  and  S,  that  adoration  is  due  to  Christ, 
present  upon  the  altars  or  communion  tables 
of  the  Church  in  the  sacrament  of  the  Holy 
Communion  under  the  form  of  bread  and 
wine,  on  the  ground  that  under  their  veil 
is  the  sacred  body  and  blood  of  our  Lord  and 
Saviour  Jesus  Christ." 

Mr.  Bennett  in  the  earlier  editions  of  his 
pamphlet  used  these  expressions  : — "  Who 
myielf  adore  and  teach  the  people  to  adore  the 
consecrated  elements,  bdieving  CMist  to  be 
in  them — believing  that  under  their  veil  is  the 
taered  body  and  blood  of  my  Lord  and  Saviour 
Jesus  Christ." 

It  seems  to  me  that  the  first  of  these  sen- 
tences does  contravene  the  mind  of  the 
Church  as  expressed  in  the  declaration  about 
kneeling,  which  is  at  the  close  of  the  Order 
of  the  Administration  of  the  Lord's  Supper  ; 
and  though,  as  will  be  seen,  these  words  are 
not  without  some  countenance  from  consider- 
able authority,  they  are  in  my  judgment  to 
be  reprehended. 

The  words  of  the  declaration  are : — "Yet, 


lest  the  same  kneeling  should  by  any  persons, 
either  out  of  ignorance  or  infirmity,  or  out 
of  malice  or  obstinacy,  be  misconstrued  or 
depraved,  it  is  hereby  declared  that  thereby 
no  adoration  is  intended,  or  ought  to  be  done, 
either  unto  the  sacramental  bread  or  wine  there 
bodily  received,  or  unto  any  corporal  presence 
of  Christ's  natural  flesh  and  blood.  For  the 
sacramental  bread  and  wine  remain  still  in 
their  very  natural  substances,  and  therefore 
may  not  be  adored  (for  that  were  idolatry  to 
be  abhorred  of  all  faithful  Christians) ;  and 
tlie  natural  body  and  blood  of  our  Saviour 
Christ  are  in  heaven,  and  not  here ;  it 
being  against  the  truth  of  Christ's  natural 
body  to  be  at  one  time  in  more  places  than 
one." 

Mr.  Bennett  has,  however,  been  apprised 
of  the  error  into  which  his  slight  acquaint- 
ance with  the  subject  has  led  him,  and  in  his 
latest  edition  this  reprehensible  language  is 
withdrawn  and  the  following  language  sub- 
stituted for  it : — "  Who  myself  adore  and 
teach  the  people  to  adore  Christ  present  in 
the  Sacrament,  under  the  form  of  bread  and 
wine,  believing  that  tmder  their  veil  is  the 
sacred  body  and  blood  of  my  Lord  and  Saviour 
Jesus  Christ." 

I  have  dealt  with  the  question  as  to  the 
expression  "under  the  form  of  bread  and 
wine,"  and  have  decided  that  it  may  be  law- 
fully used.  It  remains  to  be  considered 
whether  to  profess  and  teach  the  adoration  of 
Christ  present  in  the  Sacrament  is  unlawfuL 

Such  a  doctrine  is  not  at  variance  with  the 
declaration  of  kneeling,  which  discounten- 
tenances  the  worship  of  the  elements  and  of 
tlie  corporal  presence  of  Christ. 

Nor  is  it  repugnant  to  the  28th  Article  of 
Religion,  as  suggested  by  the  promoter,  for 
it  contains  no  declaration  against  the  adora- 
tion of  the  spiritual  presence  of  Christ  in  the 
Holy  Eucharist. 

Entertaining  this  opinion,  it  is  perhaps 
hardly  necessary  to  refer  to  authorities  in 
favour  of  the  proposition,  that  the  adoration 
of  the  spiritual  presence  of  Christ  in  the 
Eucharist  may  lawfully  be  maintained. 

Some,  however,  I  wUl  mention. 

In  the  dialogue  between  Ridley  and  his 
Papal  adversary  are  these  passages  : — 

"  Glyn. — Aiigustine  against  Faustus,  '  Some 
there  were  which  thought  us,  instead  of  bread  and 
of  the  cup,  to  worship  Ceres  and  Bacchus.'  Upon 
this  place  I  gather,  that  there  was  an  adoration  of 
the  Sacrament  among  the  Fathers ;  and  Erasmus,  in 
an  epistle  to  the  brethren  of  Low  Qermany,  saith 
that  the  worshipping  of  the  Sacrament  was  before 
Augustine  and  C^nan. 

"  Ridley. — We  do  handle  the  signs  reverently : 
but  we  worship  the  Sacrament  as  a  Sacrament,  not 
as  the  thing  signified  by  the  Sacrament. 
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"  Glyn. — What  is  the  symbol  or  Sacrament  ? 

"  Ridlej/.— Bread. 

"  Glyn. — Ergo,  we  worship  bread. 

"  Sidley. — There  is  a  deceit  in  this  word  '  adora- 
mus.'  We  worship  the  symbols,  when  reverently 
we  handle  them.  We  worship  Christ  wheresoever 
we  perceive  His  benefits ;  but  we  nnderstand  His 
benefits  to  be  gwatest  in  the  Sacrament 

"  Glyn. — So  I  may  fell  down  before  the  bench 
here,  and  worship  Christ;  and  if  any  man  ask  me 
what  I  do,  I  may  answer,  I  worship  Christ. 

"  Ridlry. — We  adore  and  worship  Christ  in  the 
Eucharist.  And  if  yon  mean  the  external  Sacra- 
ment, I  say,  that  also  is  to  be  woiahippod  as  a 
Sacrament.'' — Workt,  p.  236. 

Bishop  Poynet,  in  hia  tresitise  on  the 
Eucharist,  says : — 

"  Here  a  scruple  arises.  If  we  believe  the  grace 
and  virtue  of  the  real  body  to  be  conjoined  with 
the  bread  and  wine,  wc  shall  seem  to  attribute  too 
much  to  the  elements,  and  hence  a  twofold  evil 
will  arise — 1,  the  adoration  of  the  Sacrament  and 
the  peril  of  idolatry,  and  2,  that  the  wicked  who 
partake  of  the  Sacrament  eat  at  the  same  time  the 
body  of  Ctirist,  and  are  partakers  of  His  grace. 
But  this  latter  cannot  take  place,  for  'Whoso 
eateth  me,'  saith  Christ, '  shall  live  for  ever,'  and 
'  if  any  man  eat  of  this  bread  he  shall  live  for 
ever,'  which  cannot  be  nnderstood  of  the  wicked." 

That  is,  so  as  to  be  partakers  of  His  grace, 
as  is  more  fully  explmned  in  the  passage  I 
have  already  given. — See  p.  101. 

"As  to  the  worship,  I  reply,  that  the  ancients 
partook  of  the  Sacrament  with  the  utmost  rever- 
ence and  honour,  and  yet  were  safe  from  idolatry. 
....  For  as  to  their  worshipping  what  they 
received,  Augustine  plainly  testifies  on  the  98tn 
Psalm,  when  he  says,  'He  has  given  the  same 
flesh  to  yon  to  eat  to  salvation,  but  no  one  eats 
that  fiesh  without  first  adoring,  and  not  onl^  do 
we  not  sin  by  adoring,  but  we  sm  by  not  adonng.' 
Also,  Prosper,  '  In  the  species  of  bread  and  wine 
which  we  see,  we  hononr  invisible  things,  that  is, 
the  flesh  and  blood.'  Also,  Eusebius  Emissenns, 
'When  thoo  ascendest  the  reverend  altar  to  be 
filled  with  spiritual  food,  behold,  honour  and 
wonder  at  the  holy  body  of  thy  God.'  And  Chry- 
sostom  (1  Cor.  x.  Horn.  XXIV.),  '  I  will  shew  you 
npon  earth  what  is  worthy  of  this  highest  honour. 
I^>r,  as  palaces,  not  the  walls,  not  the  golden  roof, 
but  the  royal  body  seated  on  the  throne,  is  the 
most  excellent  of  aU ;  so  also  is  the  royal  body  in 
Heaven  now  proposed  to  your  view  on  earth.  I  do 
not  shew  yon  angels  nor  uchangels  nor  the  heaven 
of  heavens,  but  the  Lord  of  aU  these.'  Ambrose 
(1  Cor.  xi.),  'The  Eucharist  is  spiritual  medicine, 
which,  tasted  with  reverence,  purifies  the  devout 
receiver.'  And  again,  '  The  Holy  Communion  is 
to  be  approached  ^th  a  devout  mind,  and  with 
fear,  that  the  mind  may  know  that  reverence  is 
dne  to  Him  whose  body  it  approaches  to  receive.' 
Theodoret  (Dial.  2), '  Nor  after  sanctiflcation  do 
those  mystical  symbols  diflTer  from  their  proper 
nature,  but  remain  in  their  former  substance,  and 


figure,  and  appearance  (species),  and  are  therefore 
both  seen  and  felt  as  before.  But  they  are  tuidcr- 
stood  to  be  that  which  they  are  made,  and  are 
believed  to  be  so,  and  are  worshipped,  as  being  the 
things  which  they  are  believed.'  From  this  and 
other  places  it  is  easily  understood  with  what 
honour,  with  what  reverence,  the  ancients  ap- 
proached to  the  Holy  Communion.  Nor  is  this  to 
be  wondered  at,  when  they  believed  that  they  took, 
in  that  bread,  the  truth,  nature,  and  virtue,  of  the 
true  body  of  Christ,  and  were  far  from  idolatry, 
being  diligently  instiucted  and  taught  that  they 
did  not  worship  the  outward  sign,  but  the  inwara 
virtue,  which  Augustin  shews  by  these  words  (De 
Doct.  Christ,  lib.  iii.  cap.  9) :  '  For  he  but  sub- 
serves the  sign  who  performs  or  venerates  any 
significant  thing,  not  knowing  what  it  signifies; 
but  he  who  periTorms  or  venerates  a  useful  sign 
instituted  by  Ood,  the  power  and  signification  of 
which  he  understands,  does  not  venerate  the  tran- 
sient thing  which  he  sees,  but  rather  that  to  wUch 
all  such  things  are  to  be  referred.'  And  again, 
afterwards, '  At  this  time,  by  the  lesnrreetioD  of 
OUT  Lord  Jesus  Christ,  a  more  manifest  proof  of 
our  liberty  has  taken  place,  nor  are  we  burdened 
with  the  heavy  load  of  those  signs  which  we  now 
understand,  but  the  Lord  and  apostolic  discipline 
have  handed  down,  in  place  of  many,  some  few 
things,  and  easy  to  be  performed,  as  the  sacrament 
of  baptism,  and  the  celebration  of  the  body  and 
blood  of  the  Lord,  which  each  person  when  be 
receives,  being  well  instmcted,  knows  what  th^ 
signify,  and  worships  them,  not  with  carnal  servi- 
tude, but  with  spiritual  liber^.' " 

Thomdike  says : — 

"I  suppose  that  the  body  and  blood  of  Christ 
may  be  adored  wheresoever  they  are,  and  must  be 
adored  by  a  good  Christian,  where  the  custom  of 
the  Church  which  a  Christian  is  obliged  to  com- 
municate with  requires  it  ...  . 

"  But  I  suppose,  further,  that  the  body  and 
blood  of  Christ  is  not  adored  nor  to  be  adored  by 
Christians,  neither  for  itself  nor  for  any  endow- 
ment residing  in  it,  which  it  may  have  received  by 
being  personally  united  with  the  Godhead  of 
Christ,  but  only  in  consideration  of  the  said  God- 
head, to  whidi  it  remains  insepcaably  united, 
wheresoever  it  becomes.  For  by  that  means  who- 
soever proposeth  not  to  himself  the  consideration 
of  the  body  and  blood  of  Christ  as  it  is  of  itself 
and  in  itself  a  mere  creature  (which  he  that  doth 
not  on  purpose  cannot  do),  cannot  bnt  considw  It 
as  he  believes  It  to  be,  being  a  Christian ;  and 
considering  It  as  It  is,  hononr  It  as  It  is,  ina^Mr- 
ably  unitra  to  the  Godhead,  in  which  and  by 
which  it  subsisteth,  in  which,  therefore,  that  honour 
resteth,  and  to  which  it  tendeth — so  the  Godhead 
of  Christ  is  the  thing  that  is  honoured,  and  the 
reason  why  it  is  honoured,  both.  The  body  and 
blood  of  Christ,  though  It  be  necessarily  honoured 
because  necessarily  united  to  that  which  is  hononied, 
yet  is  It  only  the  thing  that  is  hononred,  and  not 
the  reason  why  It  is  honoured,  speaking  of  the 
honour  proper  to  God  alone. 

"  I  suppose,  farther,  that  it  ia  the  dnty  of  evciy 
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Cbrutian  to  honoar  oar  Lord  Christ  as  Ood  sub- 
sisting io  human  flesh,  whether  by  professing  Him 
such,  or  by  praying  to  Him  as  such,  or  by  using 
any  bodily  gesture,  which  by  the  custom  of  them 
that  firequeut  it  may  serve  to  signify  that  indeed 
he  takes  Him  for  such,  which  gesture  is  outwardly 
that  worship  of  the  heart  which  inwardly  com- 
mands it. 

"  This  honoar  then  bein^  the  duty  of  an  affirma- 
tire  precept,  which,  according  to  the  received  rule, 
ties  always  (thoogh  it  cannot  tie  a  man  to  do  the 
duty  always,  because  then  he  should  do  nothing 
else),  what  remains  but  a  just  occssioa  to  make  it 
leqaisite,  and  presently  tu  take  hold  and  oblige. 

"And  is  not  tie  presence  thtrtqf  in  the  sacra- 
ment of  the  Eucharist  a  jutt  occaMon,  presently  to 
express  by  the  bodily  act  of  adoration,  that  inward 
honoar  which  we  altoayt  cany  towardt  our  Lord 
Christ  at  God  ?  Grant  that  there  may  be  ques- 
tion whether  it  be  a  just  occasion  or  not : "  [be  goes 
on  to  say  in  substance,  tliat]  "  supposing  the 
coBtom  of  the  Church  to  have  determined  it,  it 
shall  be  so  far  from  an  act  of  idolatry,  that  it 
shall  be  the  dnty  of  a  good  Christian."  .  .  .  but 
that  "if  the  Church  hath  not  determined  it" 
(though  for  some  occasions  it  may  become  offen- 
sive and  not  due),  "yet  it  can  never  become  an  act 
of  idolatry." — Laasof  Church,  Book  III.,  chap.  31, 
Si  1-10. 

Dean  Breyint,  in  his  Christian  Sacrament 
and  Sacrifice,  says  : — 

**  The  second  is  an  act  of  adoration  and  rever- 
ence when  he  looks  upon  that  good  hand  that  hath 
consecrated  for  the  use  of  the  Church  the  memo- 
rial of  these  great  things.  I  cannot,  without  some 
degree  of  devotion,  look  on  any  object  that  in  any- 
wise puts  me  in  mind  of  the  sufferings  of  my 
Saviour,  and  if  I  did  perceive  but  any  cloud  some- 
what like  them,  although  it  were  but  casual,  I 
would  not  neglect  the  accident  that  had  caused 
that  resemblance,  but  since  the  good  hand  of  my 
God  bath  pnrposely  contrived  it  thus  to  set  before 
me  what  I  see,  and  since  by  His  special  appoint- 
ment, these  representatives  are  brought  in  hither 
for  this  Church,  and  among  all  the  rest  for  me,  I 
most  mind  what  Israel  did  when  the  cloud  filled 
the  tabernacle.  I  will  not  fail  to  worship  God  as 
soon  as  I  perceive  these  sacraments  and  gospel 
clouds  appearing  in  the  sanctuary.  Here  I  wor- 
ship neither  sacrament  nor  tabernacle,  but  I  will 
observe  the  manner  that  Uoses,  David,  and  all 
Israel  haTe  taught  me  to  receive  poor  elements 
with  after  the  institution  of  God  bath  once  raised 
them  to  the  estate  of  mysteries.  Neither  the  ark 
nor  any  clouds  were  ever  adored  in  Israel ;  but 
sure  it  is  the  ark  was  considered  quite  otherwise 
than  an  ordinary  chest,  and  the  cloud  than  a 
vapour,  as  soon  as  Ood  had  hallowed  them  both  to 
be  the  signs  of  His  presence.  Therefore,  as  the 
former  people  did  never  see  the  Temple  or  cloud, 
bat  that  presently  at  that  sight  they  used  to  throw 
thsmselrea  on  their  faces,  I  will  never  behold  these 
better  and  sorer  sacraments  of  the  glorious  mercies 
of  Ood,  but  as  soon  as  I  see  them  used  in  the  Church 
to  that  holy  purpose  that  Christ  hath  consecrated 

Nbw  Skbks,  39. — EccxBS. 


them  to  /  teiH  not  fail  both  to  remember  my  Saviour 
mho  consecrated  those  sacraments,  and  to  toorship 
also  my  Saviour  whom  those  sacraments  do  repre- 
sent."— Christian  Sacrament  and  Sacrifice,  s.  ii. 
6,  8.     Cited  in  the  Eucharistica.    ■ 

Bishop  Andrewes,  in  his  controversy  with 
Bellarmine,  setting  forth  the.true  doctrine  of 
the  Church  of  England,  and  contrasting  it 
with  that  of  Rome,  says  : — 

"  In  adorations  Sacramenti,  ad  limitem  insum 
turpiter  impingit.  Sacramenti  ait,  id  est  Christi 
Domini  in  Sacramento,  miro,  sed  vero  modo  prae- 
sentis.  Apage  vero.  Qaisei  hocdederit?  Sacra- 
menti, id  est,  Christi  in  Sacramento.  Imo,  Christus 
ipse  Sacramenti  res,  in,  et  cum  Sacramento ;  extra, 
et  sine  Sacramento,  ubiuH  est  adorandus  est.  Rex 
autem  Christum  in  Eucharistia  vere  prtestntem, 
vere  et  adorandum  statuit,  rem  scilicet  Sacra- 
menti, at  non  Sacramentum,  terrenam  scilicet 
partem,    at   Irenseus,   visibilem,    ut   Augustinus 

Nos  vero  et  in  mysteriis  camem 

Christi  adoramus,  cum  Ambrosio,  et  non,  id,  sed 
Eum  qui  super  altare  eolitur.  Male  enim,  quid 
ibi  colatur,  quaerit  Cardinalis,  cum  quis,  debuit, 
cum  Nazianzonus,  Eum  dieat,  non  id.  Noc  carnem 
manducamns,  quin  atlorenius  prius,  cum  Augus- 
tine, et  Sacramentum  tamen  nullo  modo  adonimus." 
—Ad  Card.  BeUarmin.  Apolog.,  pp.  266,  267. 

Still  more  emphatic  is  the  language  of 
Bishop  Taylor  : — 

"  Place  thyself  upon  thy  knees  in  the  devouteet 
and  humblest  posture  of  worshippers,  and  think 
not  much  in  the  lowest  manner  to  worship  the  King 
of  men  and  angels,  the  Lord  of  heaven  and  earth, 
the  great  Lover  of  souls,  and  the  Saviour  of  the 
body,  Him  whom  all  the  angels  of  God  worship. 
Him  whom  thou  confessest  worthy  of  all,  and  whom 
all  the  world  shall  adore,  and  before  whom  they 
shall  tremble  at  the  day  of  judgment.  For  if  Christ 
be  not  there  after  a  peculiar  manner,  whom  or  whose 
body  do  we  rective  i  But  \f  He  be  present,  not  in 
mystery  only,  but  in  blessing  also,  why  do  we  not 
worship!  But  all  the  Christians  always  did  so 
from  time  immemorial.  '  No  man  eats  this  flesh 
unless  be  first  adores,'  said  St.  Austin, '  for  the  wise 
men  and  barbarians  did  worship  this  body  in  the 
manger,  with  very  much  fear  and  reverence.  Let 
us,  therefore,  who  are  citizens  of  heaven,  at  least 
not  fall  short  of  the  barbarians.  But  thou  seest 
Him  not  in  the  manger,  but  on  the  altar.  And  thou 
behuldest  Him  not  in  the  Virgin's  arms,  but  repre- 
sented by  the  priest,  and  brought  to  thee  in  sacrifice 
by  the  Holy  Spint  of  God.'  So  St.  Chrysostom  ar- 
gues, and  accordingly  this  reverence  is  practised  by 
the  Churches  of  the  East,  and  West,  and  South,  by 
the  Christians  of  India,  by  all  the  Greeks,  as  ap- 
pears in  their  answer  to  the  Cardinal  of  Guise,  by 
all  the  Lutheran  Churches,  by  all  the  world,  says 
Erasmus,  only  now  of  late  some  have  excepted 
themselves.  But  the  Church  of  England  chooses 
to  follow  the  reason  and  piety  of  the  thing  itself^ 
the  example  of  the  primitive  Church,  and  the  con- 
senting voice  of  Christendom." — Worthy  Commu- 
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mteant,  chap.  vii.  sect.  1,  par.  10,  vol.  viii.,  pp.  224, 
225 ;  Eden's  edit. 

And  again  : — 

"  One  thing  I  desire  to  warn  yon  of,  that  in,  that 
these  phrases  (sciL  in  the  Fathers)  of  '  Adorato 
Mtari'  and  '  ■wponhrrtw  rf  Buamarript^,'  mnst  be 
understood  warily,  and  as  they  were  meant ;  no^" 
that  any  divine  adoration  was  given  to  the  altars 
either  relatively  or  transitively  ;  but  they  are  the 
metoDymical  expressions  of  the  subject.  For  the 
adjunct?,  adoratis  alt&ribus,  that  is,  adorato  Christo 
present!  in  altaribus,  inclinato  capUe  ad  altare, 
that  is,  inclinato  capite  ad  Dtvm  ibidem  atque  in 
»acria  retidentem,  we  have  good  warrant  to  autho- 
rise this  expression."— Taylor's  Woriu,  vol.  v.,  p. 
315. 

I  conclude  my  extracts  from  English 
divines  with  the  following  passage  from  Mr. 
Keble's  work  on  Eucharistical  Adoration, 
published  in  1867  : — 

"  Thus  we  secra  to  have  evidence  irresistible  that 
down  to  the  beginning  of  the  ninth  century,  t. «. 
through  all  the  ages  of  comparatively  unbroken 
unity  in  the  Church,  the  body  and  blood  of  the  Man 
Christ  Jesus,  of  Him  who  is  God  and  M;in,  was 
adored  as  present  after  consecration  in  the  Eucha- 
rist; i.e.  Christ  Himself  was  adored  as  prrsent  by 
the  presence  of  His  body  and  blood.  Neither  the 
depravers  of  the  faith  on  the  one  hand,  nor  the 
maintniners  of  purity  of  worship  on  the  other,  ever 
seem  to  have  found  any  difficulty  in  that  point. 
Who  can  help  concluding  that  it  came  down  direct 
from  the  Apostles,  especially  considering  what  I 
will  venture  to  call  the  strong  presumption  made 
out  in  favour  of  it  from  Holy  Scripture  and  natu- 
ral piety?  It  will  have  been  seen  that  both  St. 
Ambrose  and  St.  Augustine  use  expressions  and 
arguments  which  would  be  quite  unwarrantable, 
anless  they  knew  the  practice  to  be  a  real  apos- 
tolical tradition.  St.  Ambrose's  '  hodieque,'  and 
St.  Augustine's  'Nemo  manducat,  niti  qui  priut 
adoraoerU'  would  be  neither  of  them  honest  say- 
ings, were  they  not  uttered  under  that  conviction ; 
and  their  arguments,  grounded  as  they  are  on  the 
two  great  and  simple  verities  of  the  incarnation 
and  the  real  presence,  are  of  course  good  for  all 
times  as  w«ll  as  for  their  own." — Pp.  1 12,  113. 

I  have  noticed  the  historical  fact  that 
Cranmer's  tendencies  became  strongly  Lu- 
theran before  he  died,  and  that  the  CouncU 
of  Augsburg  very  materially  influenced  the 
language  of  our  Articles  (Archbishop  Lau- 
rence, Bampton Lecture*,  Lecture  I.).  Chem- 
nitz, a  very  stout  Lutheran,  wrote  an  ex- 
amination of  the  Council  of  Trent,  in  which 
examination,  while  he  strongly  condemned 
Transubstantiation,  he  defended  the  worship 
of  our  Lord  in  the  holy  elements.  The  pas- 
sage is  not  unimportant ;  it  is  as  follows  : — 
(11)^ 

(11)  Chemnitz  or  Chemnitius,  bom  1622,  died 
1586.    In  1654  he  wrote,  among  other  works. 


"  First,  it  most  be  shewn,  what  in  this  fifth 
chapter  and  sixth  canon  is  the  matter  of  coatio- 
versy.  For  some  things,  I  readily  admit,  are  nn- 
controverted.  For  that  Christ,  Ood  and  Man,  is  to 
be  adored,  no  one  bnt  an  Arian  denies.  And  that 
His  human  natun  also,  on  account  of  its  onirai 
with  his  Godhead,  is  to  be  adored,  no  one  but  a 
Mestorian  questions.  For  when  the  Eternal  Father 
brought  the  only  begotten  Son  into  the  worid.  He 
saith,  let  all  the  Angels  worehip  Him.  As  Mat- 
thew also  plainly  beareth  witness  (c.  zxviii.)  that 
the  Apostles  in  Galilee  worabipped  Christ.  It  is 
certain,  moreover,  that  the  adoration  of  Ood  is  not 
tied  to  place  or  time  (John  iv.,  1  Tim.  S.)  CkHtl 
then  at  aU  timet,  and  in  alt  placet,  it  to  be  adored. 
If  then  we  believe,  that  Christ,  God  and  Man,  is, 
in  a  peculiar  mode  of  presence  and  of  grace,  pre- 
sent at  the  celebration  of  His  Supper,  so  that  he 
there,  truly  and  snbetantially,  exhibits  to  com- 
municants His  own  body  and  blood,  whereby  He 
willeth  so  to  unite  Himself  to  us,  that  to  each 
who  receives  with  faith,  Ho,  by  this  most  precious 
pledge,  applies  and  seals  the  gifts  of  the  New 
Testament,  which,  through  the  giving  up  of  His 
blood.  He  obtained  for  His  Church : — if;  I  say,  we 
believe  these  things  truly,  ^m  our  heart,  it 
neither  can  nor  ought  to  be  but  that  faith  thould 
venerate  and  adore  Chritt  preitnt  in  thai  at  lion. 
So  Jacob  (Gen.  xviiL),  Hoses  (Exod.  zxxi  v.),  Elijah 
(I  Kings  xiz.),  had  no  special  command  to  worship 
God  in  those  places  ;  but  since  they  had  a  general 
command  to  worship  God  everywhere,  and  wore 
certain  that  God  was  truly  pretent  under  otUmtrd 
and.  visible  symbolt,  and  that  He  was  revealing 
Himself  there  in  a  special  and  gracious  manner, 
they  assuredly  worshipped  God  Himself  there, 
whom  they  believed  to  be  present  there.  Nor 
would  their  faith  have  been  true,  if  invocation  or 
adoration,  i.e.,  the  honour  due  to  Gud,  had  not 
been  foUowed  "  (12). 

Condusiont  of  fact. 

I  am  happy  to  arrive  at  the  close  of  the 
premisses  from  which  my  legal  conclusion  is 
to  be  drawn. 

I  am  conscious  of  the  great  length  at  which 
these  premisses  have  been  stated,  and  of  the 
charge  of  prolixity  to  which  so  full  a  state- 
ment may  expose  me. 

But  wiule  I  have  had  a  very  arduous  duty 
to  discharge,  I  have  not  had  that  measure  of 
assistance  which  a  Court  of  justice  usually 
receives. 

Mr.  Bennett,  who  has  caused  all  this  liti- 
gation upon  the  subject  of  all  others  which 
ought  not  to  be  litigated,  has  not  appeared 

Repetitio  tan»  doctrina  de  verd  prattntiS  corporit 
et  tanguinit  Domini  in  ctend  lacrd,  Leipzig,  1554; 
and  in  1585,  Examen  ConcUU  Tridentini,  Frank- 
fort, 1685,  which  has  been  translated  into  Englbh. 
This  work  had  a  great  reputation. 

(12)  Cited  in  The  Real  Pretence,  by  the  Kev.  Dr. 
Posey  (Oxford,  1857),  pp.  334-6. 
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before  the  Court  of  his  metropolitan  to  jus- 
tify or  defend  himself. 

The  case  has  been  argued  on  one  side 
only. 

This  prosecution,  it  has  been  said,  is  di- 
rected against  Mr.  Bennett  alone.  But  I 
camiot  shut  my  eyes  to  the  fact  that  I  am 
not  tiying  Mr.  Bennett  alone,  but  also 
divines  eminent  for  piety,  learning,  and 
eloquence,  whose  opinions  1^.  Bennett  has 
borrowed,  and  in  some  respects  caricatured, 
but  does  not  allow,  by  the  course  which  he 
has  taken,  to  be  vindicated  or  explained. 

I  hare,  therefore,  thought  myself  obliged, 
not  only  to  investigate  according  to  the  ut- 
most of  my  power  all  the  authorities  which 
could  throw  light  on  the  subject  in  dispute, 
bat  to  express  the  result  of  my  research 
with  a  fulness  of  detail  which,  if  the  case 
had  been  defended,  would  have  been  un- 
necessary for  the  purposes  of  justice. 

I  have  thought  it  right  that  those  who  have 
to  consider  my  judgment  should  be  in  pos- 
session of  the  authorities  which  have  influ- 
enced it. 

Being  compelled  to  speak  judicially  as  to 
the  law  of  our  Church  relative  to  this  great 
mystery,  I  hope,  at  least,  that  I  have  said 
nothing  respecting  the  Supper  of  our  Lord, 
which,  in  the  words  of  our  old  divine  and 
poet,  ma,y  yet  further  tend  to — 

"  Hake  this  banquet  prove 
A  Sacrament  of  war,  and  not  of  love  "  (13). 

By  the  expressions,  "  The  real,  actual,  and 
visible  presence  of  our  Lord  upon  the  altars 
of  our  churches,"  and  "  Who  myself  adore, 
and  teach  the  people  to  adore,  the  conse- 
crated elements,  believing  Chnst  to  be  in 
them — believing  that  under  their  veil  is  the 
sacred  body  and  blood  of  my  Lord  and 
Saviour  Jesus  Christ " — I  have  no  doubt  that 
Mr,  Bennett  has  contravened  the  plain  mean- 
ing and  clear  intent  of  the  formularies  of  the 
Church.  But  he  has,  in  a  later  edition, 
withdrawn  these  words,  and  substituted 
others  for  them  : — for  "  th|  real,  actual,  and 
visible  presence  of  our  Lord  upon  the  altars 
of  our  drardies,"  he  substitutes,  "  the  real, 
actual  presence  of  our  Lord,  under  the  form 
of  bread  and  wine,  upon  the  altars  of  our 
churches ;"  and  for  the  words,  "  Who  myself 
adore,  and  teach  the  people  to  adore,  the 
consecrated  elements,  believing  Christ  to  be 
in  them,"  he  substitutes  the  words,  "  Who 
myself  adore,  and  teach  the  people  to  adore, 
Christ  present  in  the  Sacrament  under  the 
form  of  bread  and  wine." 

It  is  to  be  regretted  that  these  material 
alterations   are  unaccompanied  by  any  ex- 


(13)  Vide  ante,  note  to  page  75. 


pressions  of  regret  or  self-reproach  for  the 
mischief  which  his  crude  and  rash  expres- 
sions have  caused. 
Mr.  Bennett  says — 

"  Hy  meaning,  and  that  which  passed  through 
my  mind  in  writing  the  original  passages,  whs 
precisely  the  same  as  that  which  is  now  conveyed 
in  the  words  substitned,  but  as  the  original  words 
were  liable  to  a  different  construction  from  that 
in  which  I  used  them,  I  therefore  most  willingly 
in  this  edition  adopt  another  formula  to  express 
my  meaning.  The  formula  now  adopted,  and 
which,  without  any  doubt,  will  convey  the  doc- 
trine of  the  real  presence,  as  the  Church  would 
teach  it,  has  been  suggested  to  me  by  him  whose 
name  stands  at  the  head  of  this  pamphlet"  (that 
is  to  say,  the  Rev.  E.  B.  Pusey,  D.D.);  "one  to 
whom  the  whole  Church  would  implicitly  bow  and 
all  revere.  I  have  no  hesitation  in  adopting  his 
words  as  my  own,  fully  and  completely." 

I  do  not,  however,  sit  here  as  a  critic  of 
style,  or  an  arbiter  of  taste,  or  a  censor  of 
logic.  I  have  not  to  try  Mr.  Bennett  for 
careless  language,  for  feeble  reasoning,  or 
superficial  knowledge.  It  is  my  duty  to  de- 
cide whether  the  words  in  which  he  now 
expresses  himself,  and  which  he  professes  to 
have  since  borrowed  from  a  profound  theo- 
logian, occupying  one  of  the  highest  positions 
in  the  University  of  Oxford,  do  or  do  not 
contravene  the  formularies  of  our  faith. 

If  I  were  to  pronounce  that  they  did  so,  I 
should  be  passing  sentence,  in  my  opinion, 
upon  a  long  roll  of  illtistrious  divines,  who 
have  adorned  our  univeisities  and  fought  the 
good  fight  of  our  Church,  from  Ridley  to 
Keble, — from  the  divine  whose  martyrdom 
the  cross  at  Oxford  commemorates,  to  the 
divine  in  whose  honour  that  university  has 
just  founded  her  last  college.  Moreover,  I 
could  not  pronounce  such  a  sentence  with- 
out disregarding  judicial  authority  of  the 
gravest  kind. 

For,  as  I  have  already  observed,  in  Mr. 
Gorham's  case  the  judge  said — 

"The  writers  whom  we  have  cited  are  not 
always  consistent  wit')  themselves,  nor  are  the 
reasons  upon  which  they  found  their  positions 
always  valid ;  and  other  writers  of  great  eminence, 
and  worthy  of  great  respect,  hare  expressed  very 
different  opinions.  But  the  mere  fact  that  such 
opinions  have  been  propounded  and  maintained  by 
persons  so  eminent,  and  so  much  resported,  as  well 
as  by  very  many  others,  appears  to  us  sufBciently 
to  prove  that  the  liberty  which  was  left,  by  the 
Articles  and  Formularies  has  been  actually  en- 
joyed and  exercised  by  the  members  and  ministers 
of  the  Church  of  England." 

And  in  Mr.  Heath's  case  the  judge  said  : — 

"  If   the   doctrine   in  qtlestion  has   been  held 

witbou'  offence  by  eminent  divines  of  the  Church, 
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then,  thoogh  perhaps  difficult  to  be  reconciled  with 
the  plain  meaning  of  the  Articles  of  Religion,  still 
a  Judge  in  my  position  ought  not  to  impute  blame 
to  those  who  hold  it.  That  which  has  been  allowed 
or  tolerated  in  the  Chorch  ought  not  to  be  ques- 
tioned by  this  Court." 

Tn  the  case  of  Essays  and  Reviews  the  Privy 
Council  held  that  even  the  words  "ever- 
lasting fire  "  might  be  treated  by  a  clergyman 
as  not  denoting  the  eternity  of  punishment, 
regard  being  had  to  the  absence  of  any  inter- 
pretation of  the  words  in  the  Formtilaries,  to 
the  opinion  of  learned  men  respecting  the 
words,  and  to  a  liberty  of  opinion  exercised 
on  the  subject  by  certain  divines  without 
restraint. 

Now  I  have  shown  that  no  mode  of  the 
presence  is  defined  by  the  Formularies,  and 
by  a  large  induction  of  instances  that  the 
present  opinions  for  which  Mr.  Bennett  is 
Urticled  are  not,  however  loosely  expressed, 
distinguishable  in  substance  from  those  which 
have  been  maintained  for  many  years  by 
many  great  divines  of  our  Church,  and  by 
many  learned  men. 

Conelimons  of  Law — SenUnce. 

The  conclusions  of  law  at  which  I  have 
arrived  are  the  following  : — 

With  respect  to  the  first  and  uncorrected 
edition  of  his  pamphlet,  I  pronounce  that 
Mr.  Bennett,  by  his  language  respecting  the 
visible  presence  of  our  Lord,  and  the  adora- 
tion of  the  consecrated  elements,  has  con- 
travened the  law  of  the  Church. 

If  Mr.  Bennett  had  not  renounced  this 
language  and  substituted  other  for  it,  I 
must  have  considered  whether  I  ought  not  to 
pass  a  sentence  of  suspension  upon  him,  ac- 
companied by  a  monition  to  abstain  from 
such  language. 

The  question  is  not  now  before  me  whether 
this  retractation  of  Mr.  Bennett  would  have 
sufficed  to  satisfy  the  severe  provisions  of 
the  statute  of  Elizabeth  (13  Eliz.  c.  12), 
but  whether  this  retractation,  however  un- 
graciously made,  be  not  sufficient  under  the 
general  law  to  indicate  that  he  has  finally 
abandoned  the  unlawful  expressions  which 
he  had  used. 

I  think  on  the  whole  they  are  sufficient  for 
this  purpose. 

With  respect  to  the  second  and  corrected 
edition  of  his  pamphlet,  and  the  other  work 
for  which  he  is  articled,  I  say  that  the  ob- 
jective, actual,  and  real  presence,  or  the 
spiritual,  real  presence,  a  presence  extemtd 
to  the  act  of  the  communicant,  appears  to  me 
"to  be  the  doctrine  which  the  Formularies  of 
our  Church,  duly  considered  and  construed 
so  as  to  be  hirmonious,  intended  to  main- 


tain. But  I  do  not  lay  down  this  as  a  posi- 
tion of  law,  nor  do  I  say  that  what  is  called 
the  receptionist  doctnne  is  inadmissible ; 
nor  do  I  pronounce  on  any  other  teach- 
ing with  respect  to  the  mode  of  presence. 
I  mean  to  do  no  such  thing  by  this  judg- 
ment. I  mean  by  it  to  pronounce  only  that 
to  describe  the  mode  of  presence  as  objective, 
real,  actual,  and  spiritual,  is  certainly  not 
contrary  to  law. 

With  respect  to  the  other  chaises,  namely 
those  relating  to  Sacrifice  and  Worship,  J  pro- 
nounce that  Mr.  Bennett  has  not  exceeded 
the  liberty  which  the  law  allows  upon  these 
subjects. 

I  make  no  order  as  to  costs. 

Proctors — ^Moore  &  Currey. 


[IN  THE  PRIVY  COUNCIL.] 
Ifi70       1  CHABLES    JAMES    ELPHDf STONE, 

July  4,     I  appeUaiU, 

^j     '      r  THE  RET.  JOHN  P0BCHA8,  CLKBK, 

J  retpondeiU.* 

Ecclesiastical  Law  — Practice  —  Church 
Discipline  Act  (Z  ^  4  VicL  e.  86)— Pro- 
moter, Death  of. 

In  a  proceeding  under  the  Church  Dis- 
cipUtie  Act  at  the  suit  of  a  promoter,  judg- 
ment was  given  in  the  Arches  Court,  amd 
the  promoter  appealed  to  Her  Majesty  i« 
CounciP.  After  the  appeal  was  fUed  and 
before  hearing,  the  promoter  died.  On 
motion  to  substitute  a  parishicmer  in  the 
place  of  the  original proinoter : — Held,  that 
it  is  the  duty  of  the  Court  before  which  pro- 
ceedings are  pending,  when  a  promoter  dies, 
to  allow  a  proper  promoter  to  be  substituted 
in  the  place  of  the  original  promoter. 

This  was  a  motion  arising  upon  on 
appeal  from  a  decree  of  the  Dean  of  the 
Arches  Court  of  Canterbury,  in  a  cause  of 
the  ofi&ce  of  the  Judge  depending  in  the 
said  Court,  promoted  by  Charles  Jamee 
Elphinstone,  of  Brighton,  in  the  coimty  of 
Sussex,  deceased,  against  the  Rev.  John 
Purchas,  clerk,  the  perpetual  curate  of  the 
church  of  St.  James  at  Brighton. 

The  cause  was  promoted  in  the  Arches 
Court  by  letters  of  request  from  the 
Right  Rev.  Asharst  Turner,   late  Lord 

•  Present,  the  Archbishop  of  York  (Dr. 
Thomson),  Lord  Cairns,  Sir  J.  Oollvile,  and  Sir  R. 
Pbillimore. 
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Bishop  of  Chichester ;  and  by  the  articles 
admitted  in  the  said  cause  the  said  John 
Porchas  was  charged  with  various  offences 
gainst  the  laws  ecclesiastical. 

The  said  John  Parchas  did  not  appear 
in  the  said  cause,  and  the  proceedings 
were  carried  on  by  defeult ;  and  after- 
wards the  judge  of  the  said  Court  of 
Arches  duly  pronounced  that  the  said 
John  Parchas  had  offended  in  certain  par- 
ticulars against  the  laws  ecclesiastical, 
and  admonished  him  accordingly,  and 
condemned  him  in  the  costs. 

The  promoter,  the  said  Charles  James 
Elphinstone,  appealed  firom  this  decree 
upon  certain  matters  in  the  petition  of 
appeal  particularly  alleged,  and  upon 
which  the  judge  of  the  said  Court  of 
Arches  omitted  or  declined  to  pronounce 
that  the  said  John  Purchas  had  offended 
against  the  laws  ecclesiastical. 

The  appeal  was  duly  filed  on  the  16th 
of  Febmaiy,  1870,  and  the  usual  citation 
was  served  on  the  Bev.  John  Purchas 
and  on  the  registrar  of  the  Arches  Court. 

The  appellant,  Charles  James  Elphin- 
stone, died  on  the  30th  March,  1870. 

Henry  Hebbert,  Esq.,  of  Brighton,  now 
moved  to  be  admitted  and  substituted 
as  promoter  of  the  office  of  the  Judge  in  the 
said  appeal  in  the  place  and  stead  of  the 
said  Charles  James  Elphinstone,  deceased. 

An  affidavit  was  filed  in  support  of  the 
motion  by  the  soKcitor  of  the  said  Charles 
James  Elphinstone,  the  original  promoter, 
stating,  that  the  representatives  of  the  said 
Charles  James  Elphinstone  were  unwill- 
ing themselves  to  continue  the  suit,  and 
that  it  was  their  desire  that  the  said 
Hebbert  should  be  substituted  as  promoter 
in  the  place  of  the  said  Charles  James 
Elphinstone,  deceased. 

Mr.  A.  J.  Stephens  and  Dr.  Tristram  in 
support  of  the  motion. — It  is  necessary 
for  the  prosecution  of  this  appeal  that  a 
promoter  of  the  office  of  the  judge  should 
be  substituted  in  the  place  of  the  original 
promoter.  The  proceedings  have  abated 
by  the  death  of  the  promoter.  It  is  the 
duty  of  aU  Courts  before  which  proceed- 
ings of  a  criminal  character  are  pending 
to  substitute  a  fit  person  to  carry  on 
such  proceedings.  This  has  been  laid 
down  in  purely  criminal  proceedings, 
where  the  prosecutor  dies  pending  the 


proceedings — Ghitty's  Gnminal  Law  (1), 
Reginav.  Ellers  (2),  BegmaY.  Qiiayle  (3). 
These  proceedings  were  in  the  nature  of 
criminal  proceedings.  The  practice  must, 
therefore,  be  the  same  as  in  proceedings  in 
which  the  Crovm  is  the  prosecutor.  This 
is  not  a  question  for  the  discretion  of 
those  before  whom  proceedings  are  pend- 
ing. Any  person  interested  may  require 
debito  justituB  to  be  allowed  to  continue 
the  suit.  Thecaseof  SAerwoodv.  iiay  (4), 
rolled  upon  by  the  respondent,  is  no  doubt 
an  authority  that  the  question  whether 
the  office  of  the  judge  should  be  promoted 
is  a  matter  for  the  discretion  of  the  bishop ; 
but  the  bishop  has  exercised  discretion  and 
has  sanctioned  proceedings.  The  case  of 
Sherwood  v.  May  (4)  was  decided  previous 
to  the  passing  of  the  Church  Discipline 
Act.  Begina  v.  The  Archbishop  of  Canter- 
hury  (5)  is  an  authority  that  the  bishop 
having  exercised  his  discretion  and  per- 
mitted his  office  to  be  promoted,  cannot 
afterwards  refuse  to  allow  his  office  to  be 
further  continued.  In  this  case,  however, 
the  bishop  thought  the  suit  ought  to  be 
instituted,  and  that  the  original  promoter 
was  a  proper  person  to  promote  the  pro- 
ceedings. Proceedings  having  been  per- 
mitted by  the  bishop,  it  was  not  competent 
for  him  to  withdraw  his  assent ;  besides 
the  proceedings  are  now  before  this 
tribunal ;  at  all  events  it  is  a  matter  for  the 
discretion  of  this  committee.  The  appli- 
cant is  a  proper  person  to  continue  the 
proceedings. 

(They  referred  to  a  collection  of  Ecdesi- 
aslical  Appeals  by  Mr.  Rothery ;  Ayliffes 
Parergon,  The  Dean  of  Jersey  v.  Tlie  Beetor 

of (0),  Liddell  v.  Beat  (7),  Sumtier 

V.  Wix  (8),  Cousin's  Ecclesiastical  Law.) 

The  Solicitor  General  {Sir  J.  Coleridge) 
and  Mr.  Charles  for  the  respondent. — 
The  suit  was  finally  determined  by  the 
death  of  the  promoter.  No  doubt  the  suit 
may  be  revived  by  the  substitution  of 
another  person  to  promote  the  office  of 

(1)  Vol.  I.  p.  182. 

(2)  I  Wile.  222. 

(3)  9  Dow.  648. 

(4)  1  Moore  P.O.  397. 

(5)  0  E.  &  B.  34C ;  ■.  c.  25  Law  J.  Bep.  (ir.s.) 
Q.B.  346. 

(6)  3  Moore  P.C.  229. 

(7)  14  Moore  P.C. 

(8)  3  Add.  Kcc.  Rep.  96. 
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the  judge;  but  it  cannot  be  contended 
that  the  applicant  or  any  other  person 
is  entitled  to  be  substituted  "debiio 
jusiiticB,"  as  contended  Toy  the  counsel 
for  the  applicant;  on  the  contrary  we 
contend  that  the  suit  ought  to  be 
finally  determined  by  the  decease  of  the 
original  promoter.  The  appUcant  is  a 
perfect  stranger  to  the  suit.  He  cannot 
be  said  to  have  any  locus  standi  whatever. 
The  present  bishop  is  a  total  stranger  to 
the  suit.  It  may  be  that  the  present 
bishop  might  decline  to  allow  the  office  of 
the  judge  to  be  promoted  in  this  suit,  and 
even  if  the  present  ordinary  thought  fit  to 
sanction  the  proceedings,  he  might  not 
consider  the  present  applicant  a  proper 
person  to  promote  the  suit.  It  might  be 
contended  that  the  executors  of  a  pro- 
moter ought  to  be  allowed  to  come  in  and 
proceed  in  the  suit,  because  there  is  no 
other  way  of  obtaining  costs  for  the 
estate  of  the  original  promoter.  It  is 
said  that  this  is  a  criminal  proceeding, 
and  that  by  analogy  to  proceedings  in 
which  the  Crown  is  the  prosecutor,  the 
suit  ought  to  be  continued  notwithstand- 
ing the  death  of  the  promoter.  The  pro- 
ceedings under  the  Church  Discipline 
Act  are  only  criminal  in  their  consequences 
to  the  person  charged.  The  public  are 
not  directly  interested  in  the  prosecution. 
The  office  of  the  judge  does  not  appear 
on  the  record.  Whenever,  a  person  is 
separately  authorised  in  the  first  instance 
to  take  proceedings,  those  proceedings 
must  terminate  on  the  death  of  the  per- 
son authorised.  The  argument  upon  the 
merits  in  this  case  is  clearly  against  this 
application.  The  respondent's  chapel  is 
a  mere  proprietary  chapel.  It  is  not  a 
parish  church  or  a  chapel  of  ease.  The 
applicant  is  only  a  volunteer.  He  need 
not  attend  the  services  of  the  respondent. 
Mr.  Stephens  in  reply. 

Cur.  adv.  vult. 

Sir  Robekt  Phillimoke  delivered  the 
judgment  of  their  Lordships. 

This  was  a  cause  of  the  office  of  the 
Judg^  promoted  by  Colonel  Charles  James 
Elphinstone,  a  parishioner  of  Brighton, 
against  the  Rev.  John  Pnrchas,  perpetual 
curate  of  the  chapel  of  St.  James  in  that 
borough.    The  Lord  Bishop  of  Chichester 


sent  the  case,  in  the  first  instance,  by  let- 
ters of  request,  to  be  tried  in  the  Court 
of  Arches.  Bfr.  Pnrchas  was  charged 
with  having  offended  against  the  laws 
ecclesiastical  by  the  use  of  certain  rites 
and  ceremonies  which  were  set  forth  in 
the  criminal  articles  exhibited  against 
him.  Mr.  Pnrchas  did  not  appear  in  that 
Court,  and  the  cause  was  heard  m  patnam. 
The  Dean  of  the  Arches  pronoonoed  that 
Mr.  Purchas  had  offended  against  the  law 
with  respect  to  some  of  the  charges,  ad- 
monished him  to  abstain  from  the  use  of 
certain  rites  and  ceremonies  which  were 
the  subject  of  those  charges,  decreed  a 
monition  to  issue  against  him,  and  con- 
demned him  in  the  costs  incurred  l^  the 
proof  of  those  charges.  But  with  respect 
to  the  charges  contained  in  other  articles, 
the  Court  held  that  they  were  not  proved, 
and  declined  to  admonish  Mr.  Purchas, 
or  issue  any  monition  with  respect  to 
them. 

From  this  sentence  the  promoter  ap- 
pealed on  the  16th  of  February,  1870; 
and,  having  extracted  the  usual  inhibition 
and  citation,  served  them  on  Mr.  Purchas 
on  the  26th  of  Febmaij,  and  on  the  Re- 
gistrar of  the  Arches  Court  on  the  28th 
of  February. 

On  the  22nd  of  March  the  inhibition 
and  citation  were  returned,  and  the  Pro- 
cess of  the  Arches  Court  was  filed  in  the 
registry  of  this  Court.  On  the  30th  of 
March  the  promoter  died. 

On  the  20th  of  April  Mr.  Henry  Heb- 
bert,  a  parishioner  of  Brighton,  executed 
a  proxy  authorizing  the  proctors  of  the 
late  promoter  to  carry  on  the  proceedings 
in  his  name  and  on  his  behalf;  and  they 
now  pray  their  Lordships  that  Mr.  Heb- 
bert  may  be  admitted  and  substituted  as 
a  promoter  in  the  place  of  the  late  Charles 
James  Elphinstone. 

Mr.  Purchas,  being  served  with  a  notice 
of  this  motion,  has  appeared  by  counsel 
before  their  Lordships  and  contended  that 
the  suit  was  determined  by  the  death  of 
the  promoter  and  ought  not  to  be  revived, 
and  that  Mr.  Hebbert  ought  not  to  be 
substituted  as  a  promoter. 

It  was  admitted,  on  the  one  hand,  by 
the  prayer  of  Mr.  Hebbert,  what  indeed 
could  not  be  disputed,  that  the  criminal 
suit  had  abated  by  the  death  of  the  pro- 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


127 


moter ;  and  it  was  admitted,  on  the  other 
hand,  by  the  counsel  for  Mr.  Pnrclias, 
that  the  suit  could  be  revived  by  the  sub- 
stitation  of  a  promoter  of  a  particular 
character.  The  principal  question  which 
has  arisen  for  their  Lordships'  considera- 
tion is,  whether  the  substituted  promoter 
must  be  clothed  with  that  particular  cha- 
racter, or  whether  it  be  not  ex  debitoptsti- 
iice  to  admit  any  proper  person  who  ap- 
plies to  the  Court  for  permission  to  carry 
on  the  suit ;  and,  if  this  be  so,  there  re- 
mains the  subordinate  question  whether 
Mr.  Hebbert  be  a  proper  person. 

In  order  to  give  a  satisfactory  answer 
to  the  first  question,  it  becomes  necessary 
to  make  some  observations  as  to  the  na- 
ture of  the  suit.  All  criminal  proceedings 
in  the  Ecclesiastical  Courts  are  carried  on 
in  a  certain  sense  by  the  exercise  of  the 
ofiBce  of  the  Judge :  it  may  be  exercised 
in  two  ways  by  the  Ordinary — that  is,  by 
the  Judge  himself,  eas  officio  mero,  or  by 
the  Judge  at  the  instance  of  another 
party,  ex  officio  promoto.  The  proceedings 
in  this  case  belong  to  the  latter  category. 

It  was  decided  by  their  Lordships  in  the 
case  of  Sherwood  v.  Bay  (4),  which  was 
one  of  great  importance,  and  very  carefully 
considered  by  the  eminent  judges  who  sat 
npon  it,  among  whom  was  Sir  John 
Nicholl,  perfectly  acquainted  with  the 
practice  of  the  Ecclesiastical  Courts,  that 
the  promotion  of  the  office  of  the  Judge, 
though  generally  permitted  as  a  matter  of 
course,  cannot  be  demanded  ex  dehito  jus- 
tUim. 

Subsequently  to  this  decision,  the  sta- 
tute 3  and  4  Vict.  c.  87,  was  passed.  By 
the  13th  section  it  was  enacted  "  that  it 
shaU  be  lawful  for  the  bishop,  if  be  shall 
think  fit,"  either  to  issue  a  commission  of 
inquiiy,  or,  in  the  first  instance,  td  send 
the  case  by  letters  of  request  to  the  Supe- 
rior Court. 

In  the  case  of  Begina  v.  Archbishop  of 
Canterbury  (5),  the  Queen's  Bench  held 
that,  when  the  bishop  had  once  issued  a 
commission  at  the  instance  of  a  promoter, 
the  bishop  could  not  reAise  to  allow  his 
office  to  be  further  promoted. 

In  the  case  of  Begina  v.  Bishop  of  Ghi- 
chetter  (9),  the  Queen's  Bench  refased  to 

(9)  29  Law  J.  Rep.  (n.s.)  Q.B.  23. 


compel  by  mandamus  the  issue  of  a  com- 
mission of  inquiry,  at  the  instance  of  a  per- 
son who  was  unconnected  with  the  parisli 
or  diocese ;  and  Mr.  Justice  Wightman 
expressed  a  strong  opinion  that,  under  the 
general  law,  and  under  the  words  of  the 
statute,  the  bishop  had  an  absolute  discre- 
tion to  allow  or  refase  his  office  to  be 
promoted  in  the  first  instance. 

In  the  present  instance,  however,  it 
appears  that  the  local  Ordinary,  the 
Bishop  of  Chichester,  thought  both  that 
the  cause  was  one  which,  on  the  ground 
of  public  interest,  ought  to  be  instituted, 
and  also  that  a  proper  person  had  applied 
for  leave  to  promote  the  office  of  Judge. 
He,  moreover,  availed  himself  of  the  pro- 
vision of  the  statute  to  send  the  case  by 
letters  of  request  to  be  tried  in  the  supe- 
rior court  of  the  province. 

Having  taken  this  course,  it  was  not 
competent  to  his  Lordship,  according  to 
the  decision  to  which  we  have  referred, 
to  stay  or  prevent  the  farther  prosecution 
of  the  suit.  The  Court  of  the  province 
had  alone  jurisdiction  over  the  matter, 
while  the  trial  was  pending  before  it ;  and 
this  Appellate  Court  having  duly  inhibited 
the  Court  below,  and  duly  cited  the  de- 
fendant to  appear  before  it,  has  now  ex- 
clusive jurisdiction  over  the  suit.  To  this 
Court,  therefore,  the  appUoatiou  has  been 
properly  made. 

The  precedents  on  the  subject  are  not 
numerous  ;  they  are  principally  furnished 
from  the  records  of  the  Court  oi  Delegates, 
whose  authority  has  been  transferred  to 
this  tribunal.  It  was  not  the  habit  of  the 
Delegates  to  deliver  reasons  for  their  judg- 
ment ;  and  there  are  no  printed  reports  of 
the  cases  which  they  decided,  or  of  the 
arguments  of  counsel  which  were  ad- 
dressed to  them.  It  is,  however,  to  be 
collected  from  the  records  with  which 
their  Lordships  have  been  furnished  by 
the  industry  and  research  of  the  registrar 
of  ecclesiastical  and  maritime  appeals,  that 
suits  which  have  abated  by  reason  of  the 
death  of  the  promoter  have  been  revived 
by  the  appointment  of  a  new  promoter  in 
several  cases  in  which  the  promoter  was 
respondent  and  died  pending  the  appeal. 
In  these  cases  the  executor  of  the  original 
promoter  appears  to  have  been  substi- 
tuted as  a  new  promoter,  on  the  ground 
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probably  of  his  haying  an  interest  in  the 
coats  which  the  testator  promoter  had  ob- 
tained by  the  judgment  appealed  from ; 
and  on  the  same  principle  the  executors 
of  the  promoter  have  been  aUowed  to  take 
out  a  monition  to  enforce  a  decree  for 
costs  already  obtained. 

There  are  also  cases,  both  in  the  Dele- 
gates and  in  the  Court  of  Arches,  in  which 
an  appellant  promoter,  who  was  an  official 
person,  a  churchwarden  in  one  case  and  a 
mayor  in  the  other,  having  died  pending 
the  appeal,  a  new  official  promoter  was 
appointed  by  the  Court.  It  is  true  that 
in  the  year  1731,  on  an  appeal  from  the 
Consistory  of  York  before  the  Delegates, 
the  promoter  having  died  pending  the  ap- 

Eea),  the  Delegates  assigned  the  cause  for 
earing  (ad  informandum  in  jure)  on  the 
legal  question,  "  whether  bylaw  the  office 
of  the  Ordinary  has  not  such  a  concern  in 
all  prosecutions  of  a  spiritual  nature  that 
a  proper  promoter  may  be  permitted  on 
any  emergency  to  carry  on  the  cause 
either  in  the  first  instance  or  the  appeal  ?  " 
Eventually  they  dismissed  the  appeal,  but 
on  the  special  ground  that  the  promoter 
had  died  before  the  inhibition  and  citation 
were  returned ;  in  other  words,  the  juris- 
diction of  the  Court  appealed  from  re- 
mained, and  the  jurisdiction  of  the  Appel- 
late Court  was  never  founded,  as  it  has 
been  in  the  case  which  is  being  now  con- 
sidered. 

Their  Lordships  are  unable  to  discover 
any  sound  distinction  in  principle  between 
these  precedents  and  the  case  which  is 
now  before  us.  There  seems  no  good 
ground  for  the  proposition  that  the  power 
of  the  Court  to  appoint  a  new  promoter  is 
limited  to  the  two  categories  of  a  deceased 
promoter  whose  representative  has  a  pe- 
cuniary interest,  or  of  a  deceased  promoter 
who  was  clothed  with  an  official  character. 
The  cases  of  the  Dean  of  Jersey  v.  the 

Bectorof (6),  and  Liddell  v.  Beat  (7), 

decided  in  this  Court,  and  that  of  Sumner 
V.  Wt»  (8),  decided  in  the  Court  of 
Arches,  though  in  some  respects  distin- 
guishable irom.  the  present,  tend  to  sup- 
port the  principle  of  the  substitution  of  a 
new  promoter  where  the  former  one  has 
died  during  the  progress  of  the  suit. 


Criminal  ecclesiastical  suits  ought  not 
to  be,'  and,  it  must  be  presumed,  would 
not  be  aUowed  to  be  instituted  in  the  first 
instance  by  the  Ordinary,  who  has  full 
control  in  linUne  over  the  subject,  unless 
the  public  interest  requires  their  instita- 
tion.  But  it  would  be  a  great  evil  if, 
after  the  due  institution,  under  proper 
authority,  of  such  suite,  the  course  of  jus- 
tice with  respect  to  them  could  be  arrested 
on  any  technical  or  formal  ground. 

If  this  were  the  legal  doctrine,  on  im- 
moral or  heretical  clerk  in  holy  orden 
might  escape  a  sentence  f^amst  him 
whichthewelfereof  the  Church  demanded, 
because  the  promoter  of  the  office,  hap- 
pening to  be  a  private  person,  had  died 
before  the  cause  was  tried.  We  are  satis- 
fied that  such  a  doctrine  is  contrary  to 
the  analogy  to  be  derived  from  other  sys- 
tems of  law  in  this  country,  and  is  not 
founded  on  the  practice  or  principle  of 
ecclesiastical  law,  when  thoroughly  ex- 
amined and  properly  understood. 

We  are  of  opinion,  therefore,  tliat  it  is 
the  duty  of  the  Court  before  which,  pro- 
ceedings are  pending  when  the  promoter 
dies,  to  allow  a  proper  promoter  to  be 
substituted  in  his  place. 

The  subordinate  question  only  remains, 
whether  Mr.  Hebbert,  who  is  proposed  as 
the  new  promoter,  be  a  proper  person  to 
discharge  that  office. 

In  deciding  this  point  we  ore  not  em- 
barrassed by  the  consideration  whether 
the  personal  representative  of  Colonel 
Elphlnstone  might  not  have  a  prior  claim, 
if  he  desired  it,  to  this  office.  No  such 
personal  representative  is  before  us,  or 
has  made  any  application  to  this  Court. 
Indeed,  it  would  appear  that  he  has  no 
intention  of  doing  so. 

It  appears  to  their  Lordships  that  Mr. 
Hebbert,  a  parishioner  of  Brighton,  is  a 
proper  person  to  be  substituted  as  a  pro- 
moter in  this  case.  And  they  will  humbly 
tender  to  Her  Majesty,  in  a  proper  form, 
their  advice  to  this  effect. 

Proctom— Moore  &  Currey,  for  appellant; 
Brooks  &  Co.,  for  respondent. 
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Abatexent  ot  Suit — office  of  Judge  voluntarily 
mromottd  bg  Buhop  of  diocese :  retignation  of  tee 
Mr  Bishop  :  amendment  of  title]— 'Ihe  Bishop  of 
tiM  diocese  in  vhich  the  accused  clerk  held  pie- 
fennent  sent  the  cause  in  the  first  instance,  by 
letters  of  request,  to  the  Court  of  Arches.  The 
Court  accepted  the  letters  of  request,  and  issued 
a  decree  calling  upon  the  defendant  to  appear. 
The  defendant  appeared,  and  after  the  articles 
had  been  brought  in  and  admitted,  the  Bishop, 
Tho  wae  the  promoter  of  the  cause,  resigned  bis 
see : — Held,  Uiat  the  cause  had  not  abated  by 
reason  of  such  resignation,  and  leave  was  granted 
to  amend  the  title  of  the  cause  by  altering  the 
designation  of  the  promoter.  The  Bithop  qf 
Winchester  v.  Wix,  22 

Abticlbs — charging  heresy  by  contravening  thefts- 
nadariesqfihe  Church  and  the  homilies] — Articles 
axhilnted  against  a  clergyman  for  maintaining, 
&C.,  doctrine  contrary  to  that  of  the  Church  of 
England,  after  charging  that  the  doctrine  com- 
plained of  was  contrary  to  certain  Articles  of 
Religion,  and  certain  parts  of  the  Book  of  Com- 
mon Prayer  and  of  the  Homilies,  set  out  the 
particolar  Articles  and  portions  of  the  Prayer 
Book,  and  proceeded  as  follows:  "the  doc- 
trines, positions,  or  teachings,  declared  and 
tau^t  in  which  said  Articles  of  Religion,  parts 
of  the  Book  of  Common  Prayer,  and  Formularies 
of  the  said  Chxirch,  are  also  more  largely  ex- 
pressed in  the  godly  and  wholesome  doctrine 
necessary  for  these  times,  contained  in  the  fol- 
lowing passages  from  the  1st  and  2nd  Book  of 
the  Homilies,  namely,  &c": — Held,  that  the 
articles  might  be  admitted  to  proof  in  the  above 
form.     AioMe  y.  Voysey,  21 

— —  See  Letters  of  Bequest. 
Kiw  Sbbos,  39. — EcCLBS. 


Cbubch  Disciflimb  Act.  See  Doctrine.  Letters 
of  Request.    Monition.    Rites  and  Ceremonies. 

CiSBOT  —  Conduct  during  celebration  of  Holy 
Communion.    See  Monition. 

DocTBiNS — of  the  Holy  Eucharist :  real  pretence : 
Eucharistic  sacrifice:  adoration] — The  doctrine 
of  a  visible  presence  of  our  Lord  in  the  Holy 
Eucharist  is  at  variance  with  all  the  formularies 
of  the  Church  of  England  npon  the  subject,  at 
variance  with  the  langnage  of  the  service  of  the 
Holy  Communion,  of  the  28th  Article  of  Religion, 
and  of  the  Catechism ;  but  to  describe  the  mode 
of  presence  as  "objective,  real,  actual,  and 
spiritual"  is  not  contrary  to  the  law.  Sheppard 
V.  Bennett,  68 

It  is  lawful  for  a  clergyman  to  speak  in  some 
sense  of  the  "  Eucharistic  Sacrifice,"  and  there- 
fore in  some  sense  also  of  the  "  sacrifice  offered 
by  the  piest,"  and  the  "  sacrificial  character  " 
of  the  holy  table.  And  where,  when  treating 
of  the  doctrine  of  sacrifice,  a  clerk  in  holy  orders 
used  language  which  was  consistent  with  the 
doctrine  of  a  sacrament  of  commemoration,  and 
did  not  necessarily  imply  a  sacrifice  of  propitia- 
tion, it  was  held  that  he  had  not  exceeded  the 
liberty  of  expression  which  the  law  allows  upon 
the  subject.    Ibid. 

The  adoration  of  the  spiritual  presence  of  Christ 
in  the  Eucharist  may  lawfully  be  maintained. 
And  a  clerk  iu  holy  orders  does  not  contravene 
the  law  of  the  Church  in  thus  speaking  of  the 
Eucharist:  "AKho  myself  adore  and  teach  the 
people  to  adore  Christ  present  in  the  sacrament, 
under  the  form  of  bread  and  wine,  believing 
that  under  theirveil  is  the  sacred  body  and  blood 
of^my  Lord  and  Saviour  Jesus  Christ."    Ibid. 

Homilies — Contravening.    See  Articles. 
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Lbttebs  or  RsaxnoT — jwritdicHon  of  Arehet 
Court:  articUa:  additionat eharge  of  ktretj/ not 
tpecifiei  in  the  letters  of  cU<Uitm\ — In  a  pro- 
ceeding nnder  the  Chnrch  IKscipline  Act  against 
a  clerk  in  holy  orders,  for  pnbUshing  and  main- 
taining certain  heretical  doctrines,  a  commission 
issued  and  reported  that  there  iros  sufficient 
prima  facie  ground  for  further  inquiry.  The 
Bishop  of  the  diocese  in  which  the  d^endant 
held  preferment  sent  the  case  by  letters  of  re- 
quest to  the  Court  of  Arches.  The  letters  of 
request  recited  the  proceedings  before  the  Com- 
jnissioners,  and  set  out  several  extracts  &om 
works  published  by  the  defendant  which  in  sub- 
stance comprised  the  heretical  doctrine  which  he 
was  charged  with  maintaining,  namely,  "  The 
actual  presence  of  Our  Lord  in  the  Sacrament 
of  the  Lord's  Supper;  the  risible  presence  of 
Our  Lord  upon  the  Altar  or  Table  of  the  Holy 
Communion  ;  that  there  is  a  sacrifice  at  the  time 
of  the  celebration  of  the  Eucharist ;  and .  that 
adoration  or  worship  is  due  to  the  consecrated 
elements  of  the  Lord's  Supper."  A  citation 
(limited  to  the  charges  set  forth  in  the  letters 
of  request)  haTing  Seing  served  upon  the  de- 
fendant, the  promoter  brought  in  articles  which 
in  addition  to  the  charges  which  had  been  the 
subject  of  inquiry  before  the  Commissioners, 
fiiruier  charged  the  defendant  with  maintaining 
and  promul^ting  the  heretical  doctrine,  "  that 
the  wicked  eat  the  Body  of  Christ  in  the  use  of 
the  Lord's  Supper": — Htld,  firstly,  that  the 
jurisdiction  of  tne  Court  was  founded  on  an4 
limited  by  the  charges  laid  before  the  Commis- 
sioners, and  that  it  had  no  authority  to  deal  with 
any  charges  which  were  not  laid  before  them. 
Secondly,  that  the  charge  of  maintaining  the  doc- 
trine of  the  "  reception  by  the  wicked  "  was  a 
distinct  and  separate  charge ;  and  as  such  charge 
had  not  been  preferred  before  the  Commissioners, 
nor  specified  in  the  letters  of  requestor  citation, 
the  articles  were  ordered  to  be  reformed  by 
striking  out  all  that  related  to  it.  Sieppard  t. 
Bennett,  1 

And  on  appeal  to  the  Privy  Council,  it  was 
held  that  the  Commission  is  a  preliminary  st«p 
for  the  purpose  of  advising  the  bishop  whether 
there  is  a  priTua  facie  case  ;  that  the  letters  of 
request  are  for  the  purpose  of  founding  jurisdic- 
tion in  the  higher  Conrt.  That  the  citation 
must  state  generically  the  offence  charged  so  that 
the  accused  may  know  the  nature  of  the  offence 
he  is  called  upon  to  answer,  and  that  the  citation 
was  sufficient  to  enable  the  promoter  to  intro- 
duce into  the  articles  a  charge  of  impugning  the 
29th  Article  of  religion. 

Also  that  when  in  support  of  a  charge  of  heresy, 
articles  filed  in  the  Arches  Court  set  out  pas- 
sages from  the  works  of  the  accused,  in  which 
he  expressed  approval  of  the  works  of  certain 
other  writers  alleged  to  contain  heretical  doctrine, 
the  articles  must  set  forth  passages  from  the 
works  of  the  accused  in  which  he  has  main- 
tained heretical  doctrine ;  that  it  is  not  sufficient 
to  set  out  passages  in  which  the  accused  has  ex- 
pressed a  general  approval  of  other  works,  but 


which  he  has  not  approved  in  th^  totality. 
Sht^opard  v.  BenneU  (F.C),  59 

UomnoN — disobedience  to:  delation  of  cup  and 
paten  and'  kneeling  or  prostration  during  Bolf 
Communion'] — On  amdl  from  the  Arches  Court 
in  a  proceeding  under  the  Church  DiscipUne 
Act,  the  respondent,  a  derk  in  orders,  was 
monished  to  abstain  from  the  elevation  of  the 
cup  and  paten,  during  the  administration  of  the 
Holy  Communion,  and  from,  kneeling  or  pros- 
trating himself  before  the  consecrated  elements 
during  the  prayer  of  consecration.  On  a  motion 
to  enforce  obedience  to  such  monition,  it  ap- 
peared that  the  sentence  of  the  Arches  Cooit, 
which  was  affirmed  by  the  Judicial  Committee 
of  the  Privy  Council,  monished  the  respondent 
not  to  elevate  the  elements  "above  the  head  of 
the  respondent,"  and  that  the  respondent  had 
literally  obeyed  that  monition.  Their  Lordships 
intimated,  that  any  elevation  as  distinguished 
from  the  mere  act  of  removing  the  elements 
from  the  table,  and  taking  them  into  the  hands 
of  the  minister,  is  not  sanctioned  by  law.  ilfar- 
Hn  V.  MackonoeUe  (P.C),  11 

It  further  appeared,  that  the  respondent  bowed  one 
knee  at  certain  parts  of  the  prayer  of  consecm- 
tioD,  to  an  extent  that  it,  occasionally,  touched 
the  ground : — Hdd,  that  such  a  bowing  of  the 
knee  was  a  breach  of  the  monition,  and  that  it 
is  not  necessary  that  a  person  should  touch  the 
ground,  in  order  to  perform  an  act  of  reverence. 
Ibid. 

Pbacticb — death  of  promoter  of  proceedings  under 
Church  Discipline  Acf] — In  a  proceeding  nnder 
the  Church  Discipline  Act  at  Uie  suit  of  a  pri>- 
moter,  judgment  was  given  in  the  Arches  Court, 
and  the  promoter  appealed  to  Her  M^'esty  in 
Council.  After  the  appeal  was  filed  and  before 
hearing,  the  promoter  died.  On  motion  to  sub- 
stitute a  parishioner  in  the  place  of  the  original 
promoter, — Held,  that  it  is  the  duty  of  the 
Court  before  which  proceedings  are  pending, 
when  a  promoter  dies,  to  allow  a  proper  pro- 
moter to  be  substituted  in  the  place  of  the 
original  promoter.  Elphinstone  v.  Purthet, 
P.C.  124 

BrrBS  AMD  Cbksxokibs — "goaad  lights :"  use  <f 
lighted  candles  on  "  re-table  during  celebration 
of  Holy  Communion :  incense] — In  a  proceeding 
under  the  Church  Discipline  Act,  the  defendant, 
a  clerk  in  orders,  was  charged  with  having 
caused  or  permitted  two  lighted  candles  to  be 
held,  one  on  each  side  of  the  priest,  when  read- 
ing the  Gospel,  such  lighted  candles  not  being 
then  required  for  the  purpose  of  giving  light : 
— Held,  an  addition  to  the  rites  or  ceremonies 
prescribed  by  the  law,  and  therefore  unlawful 
Sumner  v.  Wix,  25 

It  was  proved  in  a  proceeding  under  the  Church 
Discipline  Act,  that  the  defendant,  a  clerk  in 
•  orders,  during  the  celebration  of  the  Holy  Com- 
munion, used  lighted  candles  which  were  placed 
on  a  "  re-table,"  being  a  piece  of  furniture  dis- 
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tisct  from  and  standing  behind  the  Holy  Table, 
when  snch  lighted  candles  were  not  wanted  for 
tlie  purpose  of  giving  light ;  and  that  he  also 
lued  incense  for  censing  persons  and  things 
immediately  before  and  after  the  celebration  of 
thf  Enchanst : — Hdd,  that  the  nse  of  the  lighted 
candles  was  illegal,  whether  regarded  as  fall- 
ing under  the  category  of  "ceremonies"  or 
"onuunenta;"  and  Uiat  the  use  of  the  incense 
«u>  also  oiilawfal,  as  being  subsidiary  and 


preparatory  to  the  celebration  of  the  Holy  Com- 
munion.   Ibid. 

RuBBics — Construction  of,  as  to  the  use  of  vest- 
ments, the  mixing  water  with  the  wine,  and  the 
nse  of  wafer  bread  in  the  administration  of  the 
Holy  Communion.    Etphimtone  r.  Purckai,  28 

Smoirr — Practice  as  to  production  of  title  deed 
in  criminal  suit  where  no  issue  given  in  by  de- 
fendant.   Lm  v.  iferett,  63 
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Nof3%.}        The  YouNa  James. 

County  Court  Juritdiction — Gostg — 81  Sf 
82  Viet.  e.  71.  ».  9 — Damage  exceeding 
9001— Limited  liaMity  lest  than  3002. 

A  vessel  was  arrested  in  the  Court  of 
Admiralty,  in  a  cause  of  damage  for  losses 
exceeding  3001.  The  defendants  admitted 
their  Uabiliiy,  and  paid  into  Court  252Z., 
the  avu/wnt  of  their  statutory  UabiUty  at 
8J.  per  ton  : — Held,  that  the  plaintiffs  were 
ehtitled  to  the  costs  of  proceeding  in  the 
Admiralty  Court. 

This  was  a  cause  of  damage  by  the 
owners  of  a  Tessel  called  the  JRedjacket, 
against  the  owners  of  the  Young  Jam^. 
The  defendants  paid  into  Coort  2522.,  the 
amoont  of  their  statatory  liability  at  8Z. 
per  ton.  The  plaintiffs  had  accepted  this 
tender,  reserving  the  question  of  costs, 
and  now  moved  the  Court  to  decree  that 
the  money  be  paid  out  to  them,  with 
costs,  and  to  give  them  a  certificate  under 
sectaon  9  of  we  County  Court  Admiralty 
Jurisdiction  Act,  1868,  31  &  32  Vict.  c.  71, 
if  one  was  necessary  to  entitle  them  to 
costs.  The  action  was  originally  com- 
menced in  the  sum  of  1,000T.,  and  it  was 
admitted  that  the  plaintiffs'  actual  loss 
exceeded  300Z.,  wjiich  is  the  Umit  of  the 

New  ^Bin,  89. — ADiniiu.TY. 


jurisdiction  of  the  County  Court.  The 
section  above  referred  to  enacts  that,  "  If 
any  person  shall  take  any  proceedings  in 
the  Court  of  Admiralty  which  he  might 
have  taken  in  a  County  Court,  and  shall 
not  recover  a  sum  exceeding  the  amount 
to  which  the  jurisdiction  of  th^  County 
Court  is  limited,  he  shall  not  b6  entitled 
to  costs,  unless  the  judge  of  the  Court  of 
Admiralty,  or  of  a  Superior  Court  before 
whom  the  cause  is  tried  or  heard,  certifies 
it  was  proper  to  be  tried  in  the  Court  of 
Admiralty  or  Superior  Court." 

E.  C.  Clarhson  for  the  plaintiffs.— The 
plaintiffs'  claim  exceeded  the  amount  over 
which  the  County  Court  had  jurisdiction, 
and  had  they  brought  their  action  in  a 
County  Court  they  would  have  been 
estopped  from  getting  more  than  the 
amount  for  which  they  could  have  entered 
their  action.  They  were  entitled  to  sue 
for  the  whole  amount  of  damage ;  it  was 
for  the  defendants  to  prove  the  value  of 
their  ship  and  their  right  to  limited  lia- 
bility, and  they  could  do  so  only  in  this 
Court. 

E.  0.  Gibson. — The  true  construction 
of  the  section  is  that  the  sum  recovered 
is  the  test  to  determine  whether  pro- 
ceedings might  have  been  taken  in  a 
County  Court,  and  this  has  always  been 
held  to  be  the  rule  in  construing  similar 
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enactments — Woodhanu  ▼.  Neunnan  (1), 
Emery  y.  Binnt  (2).  Otherwise  a  plamtiff 
would  only  have  to  exaggerate  his  claim 
in  order  to  ouBt  the  jurisdiction  of  the  in- 
ferior Court.  The  plaintifis'  legal  claim 
has  never  exceeded  the  sum  to  which 
alone  they  now  admit  they  are  entitled ; 
and  as  the  Court  has  not  heard  the  case, 
or  tried  it,  it  has  no  power  to  grant  a  cer- 
tificate, and  the  circumstances  do  not  en- 
title the  plaintiffs  to  have  one — Waylett  v. 
Wyndliam  (3). 
E.  C.  Olarkson  in  reply. 

Owr.  ado.  vult. 

-  SiE  R.  J.  Phillihobe  (on  Nov.  9,  after 
stating  the  fiacts)  said. — These  proceed- 
ings might,  it  is  argued,  have  been  taken 
in  a  County  Court,  and  therefore  the 
plaintifia  are  not  entitled  to  costs,  and  are 
liable  to  be  condemned  in  costs ;  and  it  is 
further  contended  that  it  is  not  compe- 
tent to  the  Court  to  certify  for  costs  in 
this  case,  inasmuch  as  the  cause  has  not 
been  "  tried  or  heard." 

Upon  the  first  question,  I  was  referred 
to  an  analogous  enactment  as  to  costs  con- 
tained in  the  129th  section  of  9  &  10  Vict, 
c.  95,  which  relates  to  actions  for  small 
debts  brought  in  the  Superior  Courts  ;  and 
there  the  words  are,  "  for  which  a  plaint 
might  have  been  entered,  etc.,"  and  for 
the  construction  of  these  words  I  was 
referred  to  two  cases,  Woodhams  v.  New- 
man (1)  ;  and  Emery  v.  Blnns  (2),  on  the 
interpretation  of  a  similar  clause  in  a 
Jamaica  Act.  I  entirely  assent  to  the 
principle  of  both  these  decisions,  which 
IS  in  effect  that  the  words,  "  for  which  a 
plaint  might  have  been  entered,"  must 
refer  to  an  amount  justly  or  properly 
claimed,  and  that  it  is  not  competent  to 
a  plaintiff  to  release  himself  from  the 
restraint  of  the  Act,  by  entering  an  exor- 
bitant claim,  and  so  ousting  the  jurisdic- 
tion of  the  County  Court,  and  then,  after 
the  claim  has  been  so  ousted,  reducing 
the  amount  to  a  sum  which,  if  it  had 

(1)  7  Com.  B.  Bep.  6S4;  s.  e.  18  Law  J.  Rep. 
(ka)  C.P.  218. 

(2)  7  Moore,  F.C.  204 ;  and  aee  9  &  10  Vict  c. 
96,  a.  129  ;  IS  &  14  Victc.  61.  s.  11 ;  16  &  16  Vict, 
e.  64.  ■.  4 ;  23  &  24  Vict.  c.  126.  s.  34 ;  30  &  31 
Vict.  c.  142.  s.  6. 

(3)  3  Hurl.  &  C.  982 ;  ■.  c.  83  Lav  J.  Rep. 
(M.S.)  Ezch.  172. 


been  originally  claimed,  would  have 
brought  it  within  the  jurisdiction  of  the 
Conn^  Court.  But  it  was  contended  on 
behalf  of  the  plaintifis  by  Mr.  Clarkson, 
in  a  clear  and  able  argument,  that  neither 
the  words  of  the  statute  nor  the  principle 
of  these  cases  were  hostile  to  the  clium 
of  his  client, — not  the  words  of  the  statute, 
4>ecause  in  this  case  the  proceedings 
might  not  have  been  taken  in  a  County 
Court,  inasmuch  as  the  damage  done  to 
the  Redjaeket  amounted  to  800Z.,  and  by 
the  Common  Law  the  Yovng  Jamea  was 
liable  for  that  sum  ;  the  amount  of  claim, 
therefore,  exceeded  the  jurisdiction  of  the 
County  Court. 

After  the  suit  was  instituted  in  tliia 
Court,  however,  the  defendants  availed 
themselves  of  Ute  provision  contained  in 
the  34th  section  of  25  &  26  Vict.  c.  63  (the 
Merchant  Shipping  Act  Amendment  Act, 
1862),  and  limited  their  liability  to  82.  per 
ton,  in  order  to  do  which  it  was  necessary, 
according  to  the  practice  of  this  Court, 
that  they  should  make  an  affidavit  ibaib 
the  daniage  had  occurred  without  the 
actual  fiiult  or  privity  of  the  owners,  ao 
as  to  bring  them  within  the  protection  <^ 
the  Act ;  and  it  was  not  till  after  this 
limitation  of  liability  had  been  claimed, 
which  limitation  could  not  in  this  case 
have  been  claimed  in  the  County  Court, 
that  the  claim  was  reduced  below  the 
amount  of  3002. ;  and  in  fact  it  is  ana- 
logous to  the  case  of  a  demand  reduced  by 
a  set-off,  to  which  it  was  held,  in  Wood- 
hams  Y.  Neunnan  (1),  the  statute  did  not 
apply.  In  Emery  v.  Binnt  (2)  no  question 
of  set-off  or  of  hmitation  of  liability  subse- 
quent to  the  institution  of  the  suit  arose. 

I  am  of  opinion  that  this  cause  was  pro- 
perly instituted  in  this  Court ;  it  becomes, 
therefore,  unnecessary  to  consider  that  part 
of  the  argument  which  relates  to  my  ina- 
bility to  certify  for  costs,  inasmuch  as  the 
case  has  not  been  "  heard  or  tried  "  before 
me,  and  to  the  authority  cited  Waylett 
T.  Wyndham  (3).  I  pronounce  for  the 
prayer  of  the  plaintiffs  m  this  case,  includ- 
ing thereby^  the  condemnation  of  the 
defendants  m  costs. 

Proctors — Lionel  Slripvitli,  for  plaintiffi ;  H.  C. 
Coote,  for  defendants. 
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Nor.  13,  23.  /        ™*  noethumbeu. 

Damage — Limitation  of  LiaMlity — Date 
from  which  Interest  is  to  be  computed. 

In  aU  eases  of  Umitaium  of  liability  for 
damage  done  by  any  ship,  interest  vnU  be 
ffioen  upon  the  UnvUed  amount  from  the 
date  of  the  collision. 

This  Ttas  a  enit  ij  the  owners  of  the 
steamship  Northumbria,  the  wrong-doing 
vessel,  to  limit  their  liability  to  the  amount 
fixed  by  statate.  The  owners  of  the  Hes- 
peria,  iiie  vessel  damaged^  and  the  owners 
of  the  cargo  on  board  the  Hesperia,  applied 
to  the  Conrt  for  costs,  and  interest  upon 
the  limited  amonnt  from  the  time  of  the 
collision,  and  the  following  questions  were 
raised: — 1.  Whether  any  interest  should 
be  paid  P  2.  If  so,  from  what  period  it 
should  be  reckoned  ? 

Butt  and  Steavenson  for  the  plaintifiEs. — 
No  interest  is  payable  in  matters  of  colli- 
sicm  until  the  amonnt  of  the  damages 
has  been  assessed.  No  Court  can  award 
damages  in  cases  of  tort,  except  upon  the 
autiuwity  of  the  statute  S  &  4,  Will.  4.  c. 
42,  and  that  statute  does  not  apply  to 
cases  of  coUision  at  sea ;  but,  even  if  the 
statute  does  apply,  interest  cannot  be 
awaided,  because  interest  is  damages. 
The  28th  section  of  3  <k  4  Will.  4.  c.  42. 
only  deals  with  actions  on  matters  of  con- 
ing The  29th  section  only  refers  to 
cases  of  tort,  and  there  are  but  two  classes 
of  tort  in  which  interest  can  be  given,  viz. 
bvspass  in  trover  and  trespass  de  bonis 
asportaHs  —  Mayne  on  Damages,  69 ; 
i.  GhiUy  on  Pleading,  412 ;  and  see  Sedg- 
vidc  on  Da/mages,  448,  for  the  difference 
between  Engliah  and  American  cases.  By 
the  Common  Law  of  England,  apart  trova. 
the  statute,  no  Court  can  give  interest. 
Interest,  if  payable  at  all,  can  only  be  re- 
covered as  damages,  and  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  s. 
54,  bjr  uie  words  "  shall  not  be  answer- 
able m  damages,"  defines  the  extent  of 
the  habili^— Ifayne,  p.  69;  Sedgwick, 
433,  446.  What  is  the  authority  for  giving 
damages  in  this  Court?  IaTh»AmMlia{\), 
Dr.  Lnahington  based  his  judgment  on  the 

(1)  34  Law  J.  Bep.  (k.8.)  Adm.  21. 


Dundee  (2).  The  Dundee  is  no  authority 
in  such  a  case  as  the  AmaUa.  The  Dundee 
turns  on  the  statute  53  Geo.  3.  c.  159. 
B.  1.  If,  however,  interest  can  be  given, 
then  the  question  will  arise,  from  what 
time  it  is  to  be  reckoned — Mayne  on 
Damages,  c.  iv.  p.  69 ;  Higgins  v.  Sargent 
(3) ;  L  Chitty  on  Pleading,  412.  The  de- 
cision in  T?ie  AmaZia  is  that  limited  lia- 
bility has  nothing  to  do  with  the  question 
of  interest,  and  that  interest  is  not  pay- 
able from  the  date  of  the  collision,  bat 
frovD.  the  time  when  the  ship  would,  in  all 
probability,  have  arrived  at  her  port  of 
destination — Nixon  v.  Roberts  (4),  Straker 
V.  HarUand  (5). 

Even  if  the  interest  is  payable  for  the 
ship  there  can  be  no  interest  upon  freight, 
which  is  interest  upon  Ute  ship-owner's 
capital — the  ship.  Interest  upon  interest 
cannot  be  paid — Attwood  v.  Taylor  (6). 
In  The  AmaUa  (2)  and  Straker  v.  HaH- 
Umd  (5)  there  was  delay,  in  this  case  there 
was  none — The  Minna  (7).  In  equity 
the  defendants  are  not  damaged  by  the 
non-payment  of  money  into  Court;  be- 
cause it  is  the  practice  not  to  pay  interest 
upon  money  paid  into  Court.  The  owners 
of  cargo  are  paid  by  bills  at  three  or  four 
months'  date,  which  could  be  discounted ; 
and  in  the  ordinaiy  course  they  would  get 
no  money  until  the  ship  amved  at  her 
port  of  destination. 

E.  0.  Glarkson  for  the  ship. — The  ques- 
tion is  not  as  to  the  practice  at  Common 
Law,  but  what  has  been  done  in  this  Court. 
In  every  case  in  this  Court  interest  has 
been  given  from  the  date  of  collision,  when 
it  has  been  demanded.  The  practice  of 
the  Court  proceeds  out  of  the  nature  of 
the  suit,  and  interest  springs  from  the  lien 
which  comes  into  existence  at  the  moment 
of  the  collision — Harmar  v.  BeU  (8),  The 
Dundee  (3)  ;  The  Oener(d  Iron  Screw  Col- 
Uery  Company  v.  Schurmanms  (9) ;  The 

2  Hag.  Adm.  137. 
2  B.  &  C.  348. 
,  ,  IJo.  &  H.  789;  s.  c  30  Law  J.  Bep.  (w.s.) 
Chase  844. 

(6)  2  Hem.  &  H.  670;  s.  c.  34  Law  J.  Bep. 
(i(.s.)  Chanc  122. 

(6)  1  Mac.  &  O.  279. 

(7)  Law  Bep.  2  Adm.  97. 

(8)  7  Moore,  B.C.  267. 

(9)  1  Jo.  &  H.  180 ;  8.  c.  29  Law  J.  Bep.  (k.8.) 
Chanc  879. 
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African  Stearruhip  Company^  t.  Svxmty 
(iO);  The  Bold  Buedmgh  (11)  ;  Nixon  v. 
BoberU  (12).  It  is  tme  that  the  Acts 
limiting  the  liability  do  not  give  dams^^s 
in  express  terms,  but  they  do  not  with- 
hold them ;  and  the  legislature,  when  the 
last  acts  were  passed,  most  have  been 
aware  that  interest  had  been  given  in  the 
Courts  of  Chancery  and  in  this  Court. 
Some  interest  is  therefore  payable.  But 
from  what  date?  Ordinarily  from  the 
end  of  the  voyage  ;  but  that  is  because  the 
freight  is  not  earned  until  then.  Those 
are  cases  not  of  limited  liability  but  in 
which  the  plaintiff  gets  the  whole  of  his 
claim.  In  a  suit  for  limitation  the  amount 
for  which  the  wrong-doer  is  liable  does 
not  represent  the  whole  damage  but  only 
that  for  which  he  is  liable.  The  statutory 
liability  is  at  once  due,  and  ought  to  be 
paid  at  the  moment  of  the  coUision,  frooi 
which  time  the  interest  on  the  limited 
amount  should  be  paid — Spirit  of  the 
Ocean  (13).  The  duration  of  the  voyage 
has  nothing  to  do  with  regard  to  the  effects 
.  of  the  passengers  or  crew ;  and  the  owners 
of  cargo  lose  the  use  of  the  cargo  from. 
the  time  of  the  collision ;  interest  is  given 
in  the  Courts  of  Chancery  from  the  date 
of  the  collision — Saemy  v.  Bridge;  and 
Bust  in  V.  Olagebrook  (14). 

Gainsford  Bruce  for  the  owners  of  cargo. 
— The  Common  Law  is  always  very  re- 
stricted in  the  payment  of  interest — Lind- 
ley's  transhUion  o/Thibaut,  s.  171.  Interest 
is  payable  in  every  case  of  delay — Eagle- 
ion  V.  East  India  Company  (16)  ;  The  Tyne 
Commissiunere  v.  Tlie  Oeneral  Steam  Navi- 
gation Company  (16).  Interest  is  a  claim 
of  damage  for  not  getting  the  81.  per  ton 
at  the  moment  of  the  collision,  when  the 
wrong  was  done.  But  even  if  the  ship 
should  get  interest  only  from  the  date  of 
her  protoble  arrival  at  her  port  of  desti- 
nation this  rule  cannot  apply  to  the  owners 
of  cargo. 

Cur.  adv.  vtdt. 

(10)  2  Eay  &  J.  664;  s.  c.  25  Law  J.  Rep. 
(N.g.)  Chanc.  870. 

(11)  7  Moore  P.C.  267. 

(12)  1  Jo.  &  H.  739  ;  B.  c  80  Law  J.  Rep.  (k.s.) 
Chanc.  844. 

(18)  34  Law  J.  Rep.  (k.s.)  Prob.  M.  &  A.  74. 

(14)  1867,  1869,  Stuart,  V.C,  not  reported. 

(15)  3  Bos.  &  P.  65. 

(16)  Exch.  not  reported. 


SiE  R.  J.  PHiLLniOKE  (on  Nov.  23): — 
It  is  not  disputed  that  the  practice  of  this 
Court  has  been  invariable  as  to  allowing 
interest;  but   it  is  contended   lliat  this 
practice  is  erroneous,  at  variance  with  the 
Common  Law,  both  before  and  since  the 
passing  of  the  statute  3  &  4  WilL  4.  c.  '^ 
and,  moreover,  opposed  to  the  enactments 
of  25  &  26  Vict.  c.  63  (Merchuat  Shipping 
Act  Amendment  Act,  1862).     I  was  re- 
ferred to  the  case  of  Higgin*  v.   Sar- 
geant  (1),  and  to  Chitty  on  Pleading,  to 
shew   that,    with   certain   exceptions,   no 
interest  was  allowed  at  Common  Law  in 
cases  of  contract  nor  in  cases  of  tort ;  and 
that  it  was  not  until  the  passine  of  3  &  4 
Will.  4.   c.  42,  (an  Act  for  Ae  further 
Amendment  of  the  Law  and  the  better 
advancement  of  Justice,)  tiiat  in  certain 
actions  the  jury  could  give  damages  in  the 
nature  of  interest  (s.  29),  and  that  in  these 
instances  the  wrong-doer  had   not    de- 
stroyed but  taken  possession  of  the  goods, 
and,  therefore,  the  legislature  allowed  inte- 
rest to  be  recovered. 

If  it  were  necessary  to  examine  this 
proposition  I  should  find  it  difficult  to 
reconcile  it  with  the  recent  case  of  The 
Britigh  ColuTnbia  Saw  MiU  Company  v. 
Nettleship  (17).  But  it  appears  to  me 
quite  a  sufficient  answer  to  these  autho- 
rities to  say,  that  the  Admiralty  Court, 
in  the  exercise  of  an  equitable  junsdiction, 
has  proceeded  upon  another  and  a  different 
principle  from  that  on  which  the  Common 
Law  authorities  appear  to  be  founded.  The 

C'  iciple  adopted  by  the  Admiralty  Court 
been  that  of  the  civil  law, — that  inte- 
rest was  always  due  to  the  obligee,  when 
payment  was  not  made  ex  mora  of  the 
obligor,  and  that  whether  the  obligation 
arose  ex  contractu  or  ex  delieto.  The  Ame- 
rican common  law  has  been  more  liberal 
than  the  English.  Mr.  Sedgwick  in  his 
work  on  Damages  (4th  edition),  p.  443, 
remarks,  "  There  is  considerable  conflict 
and  contradiction  between  the  English 
and  American  cases  on  this  subject.  But, 
as  a  general  thing,  it  may  be  said  that 
while  the  tribunals  of  the  former  country 
restrict  themselves  generally  to  those  cases 
where  an  agreement  to  pay  interest  can 
be  proved  or  inferred,  the  courts  of  the 

(17)  37  Law  J.  Rep.  (k.s.)  C.P.  286. 
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TTniied  States,  on  the  other  hand,  have 
shewn  themselves  more  liberally  disposed, 
niftlring  the  allowance  of  interest  more 
nearly  to  depend  on  the  equity  of  the 
case,  and  not  requiring  either  an  express 
or  implied  promise  to  sustain  the  claim." 
I  hare  now  to  consider  whether  the  prac* 
tice  of  this  Court  has  been  affected  on  this 
point  by  the  limitation  of  liability  Acts. 
In  the  case  of  The  Dundee  (3),  Lord 
Stowell  decided  that  the  statute  53  Geo. 
3.  c.  159.  s.  1,  limiting  the  liability  of 
owners  to  the  value  of  the  ship,  and  appur- 
tenances and  freight,  applies  only  to  the 
original  claim  for  damage,  and  does  not 
extend  to  costs  and  interest.  The  words 
of  the  statute  on  which  Lord  Stowell  gave 
his  decision  were  substantially,  and  for 
the  purposes  of  this  case,  the  same  as 
those  of  25  A  26  Vict.  c.  63  (the  statute 
invoked  on  this  occasion)  unless  the 
words  in  the  54th  section,  "shall  not  be 
answerable  in  damages"  (which  are  iden- 
tical with  those  of  17  &  18  Vict.  c.  104.  s. 
504)  constitute  a  difference.  The  conten- 
tion is,  that  interest  is  part  of  the 
damages,  and  that  therefore  the  Conrt  is 
precluded  by  the  statute  from  giving  it, 
m  addition  to  the  statutory  limitation  of 
8i.  per  ton.  The  answer  to  this  conten- 
tion appears  to  me  conclusive.  First,  if  it 
were  necessary,  I  should  be  inclined  to 
dispute  the  proposition  ;  but,  in  truth,  the 
application  of  it  is  at  variance  both  with 
the  decided  cases  in  the  Court  of  Chanceiy 
as  well  as  in  the  Conrt  of  Admiralty,  and 
with  the  principle  on  which  they  are 
founded;  that  principle  being  that  the 
lien  attaches  from  the  moment  when  the 
injury  has  been  inflicted  —  The  Bold 
Btiedetufh  (11). 

The  cases  in  the  Conrt  of  Chancery  of 
The  African  Steamship  Company  v.  Stoanzy 
(10),  The  Chneral  Iron  Scre/to  Golliery 
Company  y.  SchwrmnnnB  (9),  and  Nixon 
V.  Rdberta  (12)  were  decided  upon  the  pro- 
visions of  17  A 18  Vict.  c.  104.  B.  504,  and  I 
think  it  was  well  remarked  by  Mr.  Clark- 
son  that  the  legislature,  when  it  passed  the 
subsequent  and  last  Merchant  Shipping 
Act,  mast  be  taken  to  have  been  aware  of 
these  decisions ;  and  in  this  last  Merchant 
Shipping  Act  the  words  of  the  former  act, 
"sheJl  not  be  answerable  for  damages," 
are  repeated,  without  any  provision  that 


they  shall  be  deemed  to  include  interest. 
The  cases  under  this  last  act  are  Straker 
v.  Hartlcmd  (6),  in  the  Court  of  Chancery, 
and  The  Amalia  (2),  in  the  Court  of  Ad- 
miralty, the  best  report  of  which  ap- 
pears to  be  contained  in  a  note  at  p.  164 
of  5  New  Bep.  In  all  these  cases  in  the 
Conrt  of  Chancery  it  is  to  be  observed 
that  they  have  avowedly  followed  the 
practice  of  the  Court  of  Admiralty. 

I  arrive,  therefore,  without  hesitation 
at  the  conclusion  that,  notwithstanding 
the  statutes  of  limitation,  some  interest  is 
payable  on  the  limited  amount,  and  I 
entirely  agree  with  the  observations  of 
Wood,  V.C.,  in  8trak«r  v.  EarOand  (5) : 
"  It  was  quite  clear  that  justice  required 
that  a  debt  which  was  due,  but  the  pay- 
ment of  which  was  delayed,  shall  carry 
interest." 

The  important  question  remains  to  be 
considered,  as  to  which,  perhaps,  there 
may  be  more  doubt,  namely,  the  period 
from  which  the  interest  is  to  be  reckoned. 
In  order  to  arrive  at  a  clear  understanding 
on  this  point  it  is  necessary  to  consider 
the  practice  under  the  old  law  and  the 
practice  since  the  statutes  of  limitation. 
The  practice  under  the  old  law,  which 
decreed  a  restitutio  in  integrum,  by  the 
wrong-doer  to  the  sufferer,  was  as  fol- 
lows : — In  the  case  of  a  vessel  sunk  with  a 
cargo  on  board,  the  restitutio  in  inieynim, 
was  effected  by  a  calculation  of  the  pro- 
bable value  of  the  ship  at  the  end  of  her 
voyage,  and  of  the  freight  which  she 
would  have  earned,  making  at  the  same 
time  certain  deductions  as  to  the  expenses 
which  the  owner  must  have  incurred  in 
order  to  complete  the  voyage,  such  as  the 
wages  of  the  crew,  Ac,  and  also  making 
a  deduction  for  discount,  if  the  value 
found  were  paid  before  the  probable  end 
of  the  voyage  ;  and  e  converm  giving  inte- 
rest on  the  value,  if  not  paid  at  the  pro- 
bable end  of  the  voyage.  In  the  event  of 
the  vessel  sunk  having  no  cargo,  then 
interest  upon  the  value  of  the  ship  from 
the  day  of  the  collision  was  given,  the  rea- 
son being  that,  in  the  former  case,  by 
giving  freight  you  had  really  gfiven  the 
mterest  on  the  use  of  the  vessel  during 
the  interval  between  the  collision  and  her 
arrival  in  port,  whereas  in  the  case  of 
there  being  no  cargo,  there  was  no  freight 
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to  represent  the  interest,  and  it  was  there- 
fore  expressly  giyen.  So  that,  in  the  first 
case,  to  have  given  interest  as  well  as 
freight  woald  have  been  to  place  the  suf- 
ferer in  a  better  position  than  he  would 
have  been  bat  for  the  collision;  and,  in 
the  second  case,  to  have  refiised  him 
interest  would  be  to  place  him  in  a 
worse  position  on  account  of  the  collision 
than  he  would  otherwise  have  been  in; 
whereas  the  principle  of  rertitutio  in  in- 
tegrum is  to  replace  the  sufferer  in  the 
condition  in  which  he  was  at  the  time 
when  the  wrong  was  done  to  him. 

The  question  is  how  are  these  principles 
afieoted  bv  the  statutes  which  limit  the 
liability  of  the  wrong-doer.  In  these  sta- 
tutes the  legislature  introduced  a  new 
principle,  the  object  of  which  was  to  give 
some  protection  to  the  owner  against  the 
wrong  doing  of  his  servant,  the  master  of 
the  vessel. 

They  preserved  the  principle  of  regtitutio 
in  iuteymm  in  cases  wherd,  "with  hia 
actual  fault  and  privity,"  the  damage  bad 
been  inflicted  on  the  sufferer;  but,  with 
this  exception,  they  limited  his  liability  for 
the  act  of  his  servant  to  a  certain  definite 
sum.  In  the  latter  case,  therefore,  this 
limited  amount  took  the  place  of  the  resti- 
tutio  in  integrum;  but  tiie  principle  still 
remains  that  the  liability  to  this  amount 
attaches  &om  the  time  of  the  collision ; 
and  there  seems  no  reason  why  interest 
should  not  accrue  on  the  delay  to  pay  that 
limited  amount  as  well  as  in  the  case 
where  the  amount  was  unlimited.  Indeed, 
the  equity  of  the  thing  is  the  other  way ; 
for  to  refuse  this  interest  would  be  to 
diminish  still  further  the  natural  right  of 
the  sufferer  to  full  compensation  for  the 
injury  which  he  has  sustained.  It  is  to 
be  observed  that  the  sufferer  does  not, 
when  interest  is  aMrarded,  obtain  interest 
on  the  amount  of  his  damage  bat  on  the 
limited  amount  to  which  the  statute  has 
restricted  the  liability  of  the  wrong-doer. 
Therefore,  in  the  case  of  a  vessel  without 
cargo,  it  is  clear  that  the  interest  would 
date  &om  the  time  when  the  liability 
attached,  that  is,  from  the  moment  of  the 
collision.  Nor,  when  the  case  is  examined, 
does  it  appear  that  a  different  rule  ought 
to.  apply  when  the  vessel  carries  cargo. 
Under  the  rule  of  restiluiio  in  integrwm 


the  cargo-carrying  vessel  did  not  obtain 
interest  from  the  date  of  the  collision, 
becaase  she  received  it  in  ihe  shi^  of 
freight  at  the  port  of  delivery ;  but  where 
the  amount  of  the  liabiliiy  is  limited,  and 
the  sufferer  does  not  receive  foil  compos 
sation,  the  reason  which  fixes  the  date  ot 
interest  from  the  port  of  delivery  does  not 
apply.  In  the  case  of  The  AtnaUa  (2),  Dr. 
I^hington  remarked  (18)  :  "Upon  what 
grounds,  then,  wsh  interest  given  ?  Inte- 
rest was  not  given  by  reason  of  indemni- 
fication for  the  loss,  for  the  loss  was  the 
damage  which  had  aocraed ;  but  interest 
was  given  for  this  reason,  namely,  that 
the  loss  was  not  paid  at  the  proper  time. 
If  a  man  is  kept  out  of  his  money,  it  is  a 
loss  in  the  common  sense  of  the  word,  bat 
a  loss  of  a  totally  different  deacr^tion  and 
clearly  to  be  distingoished  from  a  loss 
which  has  occurred  by  damage  done  at  the 
moment  of  a  collision."  This  case  was 
cited  as  an  authority  for  Hbe  opposite  opi- 
nion, but,  in  truth,  it  is  not  so ;  ihe  Jndgo 
in  that  case  gave  all  that  was  prayed ;  and 
no  decision  on  this  point  was  involved  in 
his  judgment.  With  req>ect  to  some  of  the 
earlier  cases  in  Chancery,  it  would  seem, 
from  the  form  of  the  decree,  that  a  dis- 
tinction was  taken  between  vessels  with 
or  without  cargo,  but  the  point  seems 
never  to  have  been  formally  raised  or 
adjudicated  upon ;  and  in  the  later  cases 
the  practice  of  the  Coxtrt  of  Admiialiy 
appears  to  have  been  followed ;  and  that 
practice,  I  learn  from  the  Be^strar,  has 
for  some  time  been  to  treat  the  date  of 
collision  as  the  period  from,  which  interest 
accrues,  without  discriminating  whether 
the  vessel  has  or  has  not  carried  cargo. 
Ko  such  discrimination  was  attempted  to 
be  made  either  in  the  case  of  The  Spirit  of 
the  Ocean  (13),  or  in  the  more  recent  case 
of  The  City  of  Buenos  Ayre*  (19). 

I  am  of  opinion  that,  in  all  cases  where 
the  liability  of  the  owner  is  limited,  inte- 
rest should  be  given  apon  the  limited 
amount  from  the  date  of  the  collision; 
and  I  decree  in  this  case  accordingly. 

Attorneys — Hillyer  &  Fenwick,  for  plaintiff* ; 
Lowless  &  NeUon,  for  owners  of  The  ffesperia ; 
Waltons,  Bubb,  &  Walton,  for  owners  of  cargo  of 

Tht  Hftpfria.  

(181  6N«wBep.  p.  161. 
(19)  Not  reported. 
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1869.      1 
Not.  20, 28.  / 


Ths  Hickman. 


Salvage — Aicard  under  3001. — Tettder 
— CerUfieaie  for  Costs. 

In  a  cause  of  salvage  the  defendants 
tendered  282J.  together  with  such  costs  (if 
any)  a*  shaU  he  due  by  law.  The  Court 
at  the  hearing  of  the  cause  pronounced  for 
the  tender : — Held,  that  though  the  amount 
recovered  was  less  than  8002.  the  plaintiffs 
tpere  entitled  to  costs  up  to  the  tender. 

Held  also,  that,  when  a  tender  is  made  in 
a  salvage  suit,  it  should  state  that  it  is  a 
tender  for  salvage  and  costs,  or  should 
specify  the  ground  upon  which  costs  are 
not  tendered,  and.  refer  the  question  of  costs 
to  the  consideration  of  the  Court. 

This  was  a  cause  of  salvage,  in  whicli 
tbe  defendants  had  tendered  tiie  snm  of 
2822.,  "  together  with  such  costs  (if  any) 
as  shall  be  due  by  law."  The  Court  pro- 
noonoed  the  tender  to  be  sufficient,  and 
took  time  to  consider  whether  the  Court 
ought  to  oertify  for  costs,  first,  be- 
oanse  the  snm  awarded  was  under  8002. ; 
and  secondly,  because  the  Court  had  pro- 
nounced for  the  sufficiency  of  the  tender. 

Deane  and  D.  0.  Gibson  for  the  plain- 
tiffs.—  A  snm  so  nearly  approaching 
to  the  limit  of  the  County  Court  juris- 
diction had  been  awarded  tiiat  the  plain- 
tiffs were  entitled  to  receive  a  certi- 
ficate. The  tender  was  invalid,  because 
it  was  conditional  as  to  costs  :  the  ancient 
rule  of  the  Court  being,  that  a  tender  of 
costs  was  essential  in  order  to  make  the 
tender  good.  Here  tiie  defendant  was 
trying  to  get  all  the  advantages  of  having 
tendered  costs,  and  yet  retain  the  right 
to  dispute  the  plaintiffs'  title  to  them. 

MUuxard  and  E.  0.  Clarkson  for  the 
defendants. — A  tender  of  costs  is  not 
essential ;  the  old  practice  of  the  Court 
was  formed  prior  to  the  enactments  which 
deprive  plaintiffs  of  the  right  to  costs  in 
eertain  cases.  K  defendants  could  not 
tender  in  the  form  adopted,  they  would 
have  to  consent  to  give  costs  in  cases 
where  plaintiffs  were  not  entitled  to  them. 
The  tender  sufficiently  expressed  what 
was  meant,  and  plaintiffs  could  not  be 
prejudiced  by  its  terms. 

Our.  adv.  vuU. 


Sib  R.  J.  PHiiiiMOBE  (on  Nov.  23). — 
This  is  a  case  of  salvage,  in  which  I  pro- 
nounced the  tender,  or,  rather,  the  two 
tenders  taken  together,  to  be  sufficient. 
They  amounted  to  the  sum  of  2821.  Two 
questions  were  reserved  for  the  further 
consideration  of  the  Court — first,  whether, 
the  sum  awarded  being  under  8002.,  the 
Court  having  regard  to  sections  3  and  9 
of  81  &  82  Vict.,  c.  71  (the  County  Courts 
Admiralty  Jurisdiction  Act),  ought  to 
certify  for  costs.  I  have  considered  all 
the  circumstances  of  this  case,  and  especi- 
ally, though  not  solely,  the  smaU  difference 
between  the  sum  awarded  and  that  which 
limits  the  jurisdiction  of  the  County  Court, 
and  I  am  of  opinion  that  I  ought  to  oertify 
for  costs. 

The  second  question  is  whether,  al- 
though the  suit  has  been  properly  in- 
stituted  in  this  court,  the  plamtiffs  ought 
to  have  their  costs,  inasmuch  as  I  have 
pronounced  for  the  sufficiency  of  the  ten- 
der. The  form  of  the  tender  was  as 
follows :  "  Take  notice,  that  we  have  this 
day  paid  to  tiie  account  of  the  Registrar 
at  the  Bank  of  England  the  snm  of  2822., 
which  we  tender,  together  with  such 
costs  (if  any)  as  may  be  due  by  law." 
Cases  were  cited  to  me  with  respect  to 
the  Chancery  and  Common  Law  Courts 
on  questions  of  tender,  but  I  cannot  con- 
sider them  as  iumishing  precedents  for 
the  practice  of  this  Court.  Various  cases 
on  the  subject  of  tender  decided  in  this 
Court  were  also  referred  to  in  the  course 
of  the  argument.  Theywill  all  be  found 
collected  m  chap.  v.  of  WiUiams  Sf  Bruce's 
Admiralty  Practice,  which  also  contains  in 
the  notes  some  vsJuable  remarks  upon  the 
principle  of  tender  in  this  Court.  The 
first  decision  of  any  importance  is  that 
laid  down  by  Lord  Stowell  in  The  Vrow 
MargarettaQ.).  The  rule  which  Lord 
Stowell  intended  to  lay  down  in  that  case 
was  that  the  parties  ought  to  know  "  what 
is  proposed  to  them  for  their  reward,  and 
what  for  costs,"  and  that,  inasmuch  as 
verbal  offers  had  led  to  misunderstand- 
ing and  uncertainty,  a  more  regular  and 
legal  form  should  be  adopted  for  the 
fdture.  Since  that  time  the  matter  has 
been  several  times  discussed  before  my 
predecessor  in  this  chair.  But,  upon  the 
(1)  4C.Bobin.I07. 
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whole,  I  am  of  opinion  that  the  practice 
upon  this  point  has  been  somewhat 
wavering  and  uncertain,  and  I  agree  with 
the  observations  made  at  the  bv,  that  it 
is  expedient  to  take  this  opportonity  to 
lay  down  a  rale  on  this  subject. 

With  respect  to  the  present  case,  I  am  of 
opinion  that  it  was  competent  to  the  defen- 
dants to  tender  the  reward  for  salvage,  and 
reserve  the  question  of  costs,  and  such  was 
dearly  the  intention  of  the  tender ;  and  I 
think  it  would  have  been  competent  to 
the  plaintifb  to  have  accepted  the  tender, 
so  &r  as  it  related  to  the  reward,  and  to 
have  reserved  the  question  of  costs  for 
the  consideration  of  the  Court.  I  shall 
give  the  plaintiffs  their  costs  up  to  the 
time  when  the  tender  was  made ;  but, 
having  regard  to  the  uncertainty  as  to 
the  practice,  and  to  the  correspondence 
between-  the  solicitors  of  tiie  parties, 
which  has  been  put  in  evidence,  I  shall 
make  no  order  as  to  costs  subsequent  to 
the  tender,  but  leave  each  party  to  pay 
his  own  costs. 

For  the  ftiture  I  must  direct  that  when 
a  tender  is  made  it  shall  either  state  that  it 
is  a  tender  for  salvage  reward  and  costs,  or 
it  shall  specify  the  ground  upon  which 
costs  are  not  tendered,  and  refer  the  ques- 
tion of  coats  to  the  consideration  of  the 
Court. 


Frocton— H.  C.  Coote,  for  plaintiffs; 
Deacon,  Son,  &  Rogers,  for  defendants. 


1869. 
July?. 


THE   OBLENT. 


Damage  —  BesponsibUiti/  of  owners  of 
wr(mg-dmng  Vessel  for  acts  of  their  Agent — 
Special  Defence — Pleading — Costs, 

In  a  cause  of  damage,  the  plaintiffs  alleged 
the  damage  to  be  imputable  solely  to  the  acts 
of  the  owners  of  the  0.  a/nd  their  servants, 
which  avermeni  the  defendanis,  the  oumers, 
traversed^  At  the  hearing  it  was  proved 
that  the  damage  was  earned  by  one  acting 
not  within  the  scope  of  his  avihoriiy  from 
the  owners: — Held,  that  such  a  defence 
should  have  been  specifically  pleaded,  and 
that,  therefore,  though  the  petUion  was  dis- 
missed, the  defendants  were  not  entitled  to 
their  costs. 


This  was  a  cause  of  damage.  In  which 
the  plaintiffs,  the  owners  of  a  brigantine 
called  the  Oeorgiana,  sued  the  brig  OriwU 
and  her  owners  for  damage  to  the  brigan- 
tine. 

The  Oeorgiana  put  into  the  port  of 
Bideford  to  repair,  and  was  beached  at  a 
place  called  Appledore,  on  the  6th  day  of 
April,  1867,  and  the  Orient  was  subse- 
qnently  moored  alongside  the  Oeorgiana 
outside  of  her,  with  chains  and  hawsers 
passed  from  tiie  bow  and  stem  of  the 
Orient  and  hauled  tight,  so  that  as  the  tide 
rose  the  Oeorgiana  was  on  the  one  side 
strained  by  the  Orient,  and  on  the  other 
chafed  and  ground  by  the  quay  wall.  The 
fourth  article  of  the  petition  alleged  that 
the  damage  was  imputable  solely  to  the 
acts  of  the  owners  of  the  Orient  and  their 
servants. 

The  defendants,  in  the  first  article  of 
the  answer,  denied  the  averments  in  the 
petition,  and  in  the  second  article  alleged 
that  the  plainti%  had  obtained  judgment 
and  satisfaction  at  common  law  for  the 
same  cause  of  action.  To  which  the 
plaintifis  replied  that  they  had  recovered 
damages  only  for  the  trespass  and  wrong- 
ful detention,  and  not  for  the  injury  to 
the  vessel. 

At  the  hearing  it  appeared  from  the 
evidence  that  at  the  time  when  the 
Orient  was  placed  against  the  Oeorgiana 
she  had  no  master  or  crew,  but  had 
been  placed  there  by  a  person  who  was 
not  the  agent  of  the  owners  for  any  such 
purpose. 

Deane  and  Cottingham  for  the  plain- 
tiffs.—  Upon  these  pleadings  it  is  not 
competent  to  the  defendants  to  rely 
upon  this  defence.  It  should  have  been 
specifically  alleged.  The  owners  of'  the 
Orient  are  before  the  Court,  and  have  only 
denied  that  their  vessel  has  done  the 
damage.  The  objection  is  in  the  nature 
of  a  protest,  and  should  have  been  pleaded 
as  such — The  Ida  (1)  ;  or  at  all  events, 
such  a  defence  shotild  have  been  expressly 
aUeged— 2%«  Thdis  (2). 

Cohere  E.  U.  BvUen,  and  Wood  Hill,  for 
the  defendants. — ^The  petition  distinctly 
states  that  "the  damage  was  imputable 

(1)  1  Lnah.  8. 

(2)  38  Law  J.  Rep.  (n.s.)  Adm.  42. 
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solelj  to  the  owners  of  the  Orient  or  their 
seryants,"  and  that  ayerment  is  traversed 
in  the  answer. 

Deane  in  reply. 

(Some  discussion  ensned  as  to  amend- 
xaent,  and  his  Lordship  reserved  his 
judgment  until  all  the  evidence  had  been 
given.) 

Sir  R.  J.  Philldiorb. — This  is  a  case  in 
■which  the  Court  has  no  doubt  whatever 
aa  to  the  law  which  is  applicable  to  it;  but 
it  raises  a  point  of  some  importance  with 
respect  to  the  pleadings  in  this  Court, 
"which  will  induce  me  to  make  some  re- 
marks which  otherwise  would  have  been 
iinnecessaiT. 

His  Lordship  then  stated  the  pleadings, 
and  said, — In  the  course  of  the  trial  Mr. 
"Yeo  was  called  for  the  defendants,  when  it 
appeared  that  he  was  agent  for  the  owners 
of  the  Orient  for  the  purpose  onlj  of  the 
sale  and  completion  of  the  vessel ;  that  is, 
the  vessel  had  been  sent  from  Prince  Ed- 
"ward's  Island  in  an  incomplete  state,  and 
he  was  to  sell  it  if  he  could  unfinished, 
and  if  not,  when  it  was  finished  ;  and  he 
said  he  put  the  Orient  into  the  position  in 
which  she  did  the  damage  to  the  Oeorgiana 
for  the  purpose  of  asserting  his  right  to 
the  fore-shore.  The  counsel  for  the  de- 
fendant also  put  into  Court  a  bill  of  sale, 
which  shewed  that  Mr.  Yeo  was  an  agent 
to  sell  the  ship  for  a  sum  not  less  than 
2,4001.  That  was  the  limit  and  the  scope 
of  his  agency. 

The  question  then  arose  whether  this 
case  could  proceed  any  further,  inasmuch 
as  the  act  of  damage  really  had  been  done 
by  a  person  who,  in  patting  the  Orient  in 
a  position  to  cause  the  dain^e,  had  acted 
without  the  scope  and  beyond  the  limit  of 
his  authority  altogether  ?  and  two  things 
appefured  to  me :  first,  that  I  could  not  re- 
fuse either  to  consider  the  evidence  so 
taken  before  me,  or  the  conclusion  of  law 
to  which  that  evidence  must  lead ;  and, 
secondly,  that  the  pleadings  had  not  suffi- 
ciently raised  the  first  defence  intended 
to  be  relied  upon  at  the  hearing.  I  then 
suggested,  or  I  think  Mr.  Cohen  himself 
soggmted,  that  the  answer  might  be 
amended,  and  he  proposed  the  foUowing 
amendment: — "The  aforesaid  damage  was 
imputable  only  to  persons  who  were  not 

Sbw  Sbkiss,  39. — AsxmiXTY. 


servants  of  the  defendants  acting  at  the 
time  in  the  service  of  the  defendants,  and 
was  not  occasioned  by  any  person  acting 
in  the  service  of  the  defendants."  Nothing 
was  said  at  that  time  about  amending  the 
plea  upon  condition  that  the  costs  were 
paid ;  nothing  was  said  about  costs.  When 
the  Admiralty  advocate  replied,  he  said 
that  he  could  not  sustain  the  suit  which 
his  clients  had  instituted  after  the  evidence 
which  had  been  given  before  the  Court, 
and  which  shewed  that  the  wrong-doer 
in  this  case  was  not  the  servant  of  the 
owners;  and  he  alleged  that  if  this  had 
been  brought  to  his  notice  in  the  regular 
and  proper  manner,  and  at  an  earlier 
period,  he  should  have  advised  his  clients 
to  discontinue  the  suit,  and  the  expense  of 
hearing  would  not  have  been  incurred. 
Mr.  Cohen  thereupon  retracted  his  amend- 
ment, and  contended  that  by.  the  general 
denial  he  had  sufficiently  raised  tlus  spe- 
cific issue,  the  (mua  probandi  of  which  was 
upon  the  plaintiffs. 

There  can  be  no  doubt  that  under  the 
old  mles  it  would  have  been  necessary, 
not  only  to  state  this  part  of  the  case,  but 
any  other  questions  which  were  likely  to 
arise.  Those  rules  were,  I  think,  very 
properly  altered  under  the  authority  of 
the  Privy  Council.  The  65th  rule  says  : 
"  The  modes  of  pleading  hitherto  used,  as 
well  in  causes  by  act  on  petition  as  by 
plea  and  proof,  are  hereby  abolished,"  and 
then  the  67th  is :  "  Every  pleading  shall 
be  divided  into  short  paragraphs  numbered 
consecutively,  which  shall  be  called  the 
articles  of  the  pleadings,  and  shall  contain 
brief  statements  of  the  &ct8  material  to 
the  issue."  And  the  76th  provides,  "  Any 
petition  or  other  pleading  may  be  altered 
or  amended  by  consent  of  proctors,  or  by 
permission  of  the  Judge."  In  the  case  of 
The  Why  Not  (1),  I  laid  down  to  a  certain 
extent  my  opinion  with  regard  to  plead- 
ings in  these  cases,  and  I  said,  "  the  rule 
of  pleading  ought  to  be  adapted  to  the  na- 
ture of  the  case  which  it  is  their  object  to 
bring  before  the  Court.  They  are  not  to  be 
considered  as  constituting  a  game  of  skill 
between  the  advocates,  but  ought  to  be  so 
framed  as  to  assist  not  only  the  party  in 
the  statement  of  his  case,  bat  the  Court 

(1)  38  Law  J.  Rep.  (ss.)  Adm.  27- 
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in  its  investigation  of  the  tmth  between 
the  litigants."  And  the  pleadings  shonld' 
be  such  as  to  apprise  the  Conrt,  and  the 
Opponent,  of  the  principal  points  upon 
which  the  party  intends  to  rely,  that 
neither  should  be  taken  by  surprise.  Of 
coarse,  I  cannot  put  myself  in  this  case 
into  the  position  of  the  advocate  for  the 
plaintiff ;  but  I  can  say  truly,  that,  as  far 
as  the  Court  is  concerned,  it  was  entirely 
taken  by  surprise  when  it  received  the 
evidence  to  which  I  have  adverted. 

In  such  a  state  of  things,  the  Court 
must  not  reject  the  evidence,  but  should 
apply  it  to  the  general  averments  of  denial, 
and  if  necessary,  give  the  other  party  leave 
to  answer  that  which  is  raised  so  generally 
in  the  petition  and  so  speciEcally  by  the 
evidence,  and  under  the  special  circum- 
stances of  this  case,  I  think  that  defendant 
was  not  the  agent  of  the  owner  for  the 
wrong-doing  which  caused  the  collision  in 
question,  and  I  must  therefore  dismiss  the 
defendants  from  ftirther  observance  of 
justice  in  this  case.  It  only  remains  to  be 
considered  what  it  is  the  duty  of  the  Court 
to  do  with  respect  to  the  costs. 

I  am  aware  that  these  proceedings  have 
in  substance  been  already  instituted  before 
another  Court,  and  that  it  was  quite  im- 
possible that  the  plaintiff  could  have  been 
ignorant  that  Mr.  Teo,  the  person  whose 
evidence  was  taken,  was  only  an  agent  for 
the  owners  of  this  vessel,  the  Orient,  for 
the  purpose  of  sale,  or  may  be  of  comple- 
tion and  then  of  sale.  Nevertheless,  I  am 
of  opinion  that  they  ought  to  have  had 
notice  of  that  fact  by  the  pleadings  in  this 
cause,  and  I  think  I  arrive  at  a  fair  con- 
clusion when  I  determine  not  to  reject 
the  evidence  and  to  dismiss  this  case,  and 
leave  each  party  to  pay  his  own  costs. 

[Cohen. — Do  I  understand  that  your 
lordship  declines  to  decide  the  legal  ques- 
tion entered  on  the  record  ? 

The  Court. — I  have  no  necessity  to  do 
80 ;  the  preUminary  objection  is  fatal  to 
the  suit. 

Cohen. — Tour  lordship  will  allow  me 
leave  to  appeal  if  such  leave  be  necessary. 

Dewne. — If  my  friend  is  going  to  appeal 
on  the  question  of  costs,  leave  would  not 
be  necessaiT. 

Cohen. — Not  on  the  question  of  costs. 


but  I  propose  to  appeal  on  the  question  of 
the  judgment. 

TTie  Court. — Ton  have  permission  to 
appeal,  if  permission  be  necessary.] 

Attorneys — B.  Feckham  for  plaintiffs;  Field  & 
Sumner,  agents  for  H.  Brittan  &  Son,  Bristol, 
for  defendants. 


1869.       1 
Dec.  7,  21.  }  ^-^  «'''^'''^- 

Decree — Error — Amendment. 

To  entitle  a  party  to  amend  an  error  in  a 
decree,  the  m.istake  should  he  brought  to  the 
notice  of  the  Court  with  the  utmost  possible 
diligence. 

Application  to  alter  a  decree  five  month* 
after  the  decree  was  made,  rejected. 

This  was  a  cause  of  damage,  the  facts  of 
which  are  reported  in  the  preceding  case,  in 
which  the  Court  made  the  following  decree. 

"July  7th,  1869.  The  judge,  having 
heard  counsel  on  both  sides,  gave  leave  to 
the  defendants  to  amend  their  answer  if 
they  should  think  fit  to  do  so. 

"  Counsel  for  the  plaintiffs  then  con- 
sented to  the  cause  being  dismissed,  and 
the  judge,  having  heard  counsel  on  both 
sides  on  the  question  of  costs,  dismissed  the 
defendants  and  their  bail  &om  this  cause 
and  all  further  observance  of  justice  there- 
in, but  made  no  order  as  to  the  costs  of 
this  cause. 

"  Defendants'  proctors,  with  permission 
of  the  judge,  protested  of  a  grievance  and 
of  appealing,  and  instantly  appealed." 

The  defendants  appealed  from  this  de- 
cree, but  before  the  appeal  was  heard, 
and  on  the  7th  day  of  December,  counsel  on 
behalf  of  the  defendants  moved  the  Court 
to  alter  the  decree  as  foUows,  namely,  The 
judge,  having  heard  counsel  on  both  sides, 
ruled  that  the  pleadings  did  not  raise  the 
defence,  that  the  collision  was  occasioned 
by  persons  who  were  not  servants  of  the 
defendants,  but  gave  leave  to  the  defend- 
ants to  amend  their  answer  if  they  shoiJd 
think  fit  so  to  do.  Counsel  for  the  defen- 
dants declined  so  to  do,  whereupon  counsel 
for  the  plaintiff  consented  to  the  cause  being 
dismissed,  but  counsel  for  the  defendants 
prayed  the  judge  before  pronouncing  judg- 
ment to  hear  and  determine  the  ground  of 
defence  raised  by  the  second  article  of  the 
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answer.  The  judge,  having  heard  connBel 
^c,  refosed  to  hear  and  determine  the 
said  ground  of  defence,  and  disnuBsed  the 
defendants  and  their  bail. 

Cohen  for  the  defendants. — The  present 
decree  is  erroneous,  as  the  defendants  at 
the  hearing  did  not  ayail  themselves  of  the 
permission  to  amend,  when  that  amend- 
ment was  coupled  with  the  condition  of 
lofling  the  costs  of  the  suit.  The  defend- 
ants Dad  upon  their  second  plea  a  good 
defence  to  the  action,  and  it  was  therefore 
unnecessary  for  them  to  amend.  The  de- 
cree ought  also  to  state  the  judgment  as 
to  the  rnsufficiencj  of  the  first  article  of 
the  answer  to  raise  the  first  defence. 

Deane  for  the  plaintifis. 

Cur.  adv.  vvlt. 

Sir  R.  J.  Philumobe  (on  Dec.  21). — In 
this  case  an  application  has  been  nmde  to 
the  Court  to  alter  the  minute  of  a  decree. 

The  decree  was  made  on  the  7th  of  July 
last,  the  application  to  alter  it  was  made 
on  the  7th  of  this  month,  December. 

It  has  been  the  general  practice  of  this 
Court  to  draw  up,  with  the  aid  of  the 
proper  officers,  its  own  decrees  and  mi- 
nates.  If  any  circumstances  of  difficulty  or 
peculiarity  occur,  the  registrar  has  gene- 
rally shown  to  the  proctors  of  both  parties 
the  minute  of  the  decree  which  he  proposes 
to  enter;  he  has  also,  when  it  appeared  to 
him  necessary,  consulted  the  judge.  In 
any  case,  the  decree  is  entered  within  a  day 
or  two  of  the  delivery  of  the  judgment, 
and  can  be  seen  by  either  party  whom  it 
affects,  and  if  either  party  object  to  the 
wording  of  the  minute,  and  the  matter  is 
not  adjusted  in  the  Registry,  it  is  compe- 
tent to  either  party  to  make  appUcation 
to  the  Court  upon  the  subject,  but  it  is 
important  to  observe  that,  according  to  the 
practice  of  this  Court,  any  such  application 
must  be  made  with  the  utmost  expedition. 
To  borrow  the  language  of  Dr.  Lushing- 
ton,  in  the  case  of  The  Monarch  (1),  "It 
must  be  an  error  instantly  noticed  and 
brought  to  the  attention  of  the  Court  with 
the  utmost  possible  diligence." 

The  practice  of  the  Court  of  Chancery 

with  respect  to  minutes  has  been  referred 

to.     It  has  been  recently  much  discussed 

before  the  Judicature  Commission,  of  which 

(1)  Robin.  27. 


I  am  a  member,  and  I  am  not  disposed  to 
alter  the  practice  of  this  Court  by  adopting 
that  of  a  Court  of  equity  upon  this  subject. 

Now  as  to  the  circumstances  of  the 
case  before  me,  it  appeared  that  during 
the  course  of  the  trial  a  witness  was  put 
into  the  box  by  the  defendant  for  the 
purpose,  as  I  understood,  of  proving  the 
nature  of  the  damage  inflicted  by  the  Orient 
upon  the  Qeorgiana,  but  he  also  proved  in- 
cidentally that  hb  was  not  the  agent  of  the 
owner  of  the  Orie>nt  for  the  purpose  of 
placing  her  in  the  dock,  from  her  improper 
position  in  which  the  damage  to  the  Qeorg- 
iana ensued.  It  was  obvious  therefore  to 
the  Court,  and  to  the  counsel  for  the  Qeorg- 
iana, that  if  the  evidence  was  admissible, 
the  suit  of  the  Qeorgiana  against  the  owners 
of  the  Orient  must  fail.  A  question  arose  as 
to  whether  the  pleadings  of  the  defendant 
sufficiently  raised  the  defence.  Upon  the 
whole,  I  was  of  opinion  that,  having  regard 
to  the  practice  of  the  Court,  as  explained  ip 
the  recent  case  oiThe  Why  Not  (2),  the  de- 
fence was  not  properly  reused.  Though,  as 
I  hare  said,  this  is  a  question  to  be  decided 
according  to  the  practice  of  this  Court,  J 
may  observe  that  this  practice  does  not 
seem  to  be  at  variance  with  the  rules  of 
pleading  at  common  law,  as  laid  down  in 
the  16th  of  the  Reguls  Generales  of  Tri- 
nity Term,  1853,  and  the  examples  there 
given  (3).  I,  however,  also  thought  that 
I  ought  not  to  reject  the  evidence  which 
had  actually  been  given,  and  gave  leave  to 
the  defendant  to  amend  his  plea.  The  plea 
was  amended ;  but  afterwards,  when  it 
appeared  that  this  amendment  would  affect 
the  question  of  coste,  it  was  withdrawn  on 
the  ground  that  the  defendant  would  not 
have  consented  to  amend  if  he  had  under- 
stood that  to  do  so  would  affect  the  ques- 
tion of  costs,  and  also  that  he  could 
succeed  upon  another  defence  which  was 
properly  raised  by  his  plea. 

Much  discussion  ensued  upon  this 
matter,  reported  not  altogether  correctly, 
but  I  dare  say  with  as  much  accuracy  as 
the  rapidity  with  which  the  conversation 
was  carried  on,  and  a  certain  amount  of 
confusion  which  prevailed  at  the  time, 
would  permit,  in  the  notes  of  the  short- 
hand-writer which  have  been  sent  to  me, 

(2)  38  Lav  J.  Rep.  (».B.)  Adm.  26. 
(8)  See  Day,  C.P.  AcU,  p.  432. 
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The  upshot  was  that  I  acted  upon  the 
evidence  which  had  been  tendered,  and 
which  disproved  the  agency  on  behalf  of 
the  owners  of  the  Orient  of  the  person  who 
had  placed  her  in  dangerous  proximity  to 
the  Cfeorgtana,  and  who  turned  out  to  be 
the  peal  wrong  doer.  Having  come  to 
this  conclusion,  I  thought  the  time  of  the 
Court  ought  not  to  be  occupied  by  con- 
sidering the  other  points  raised  in  the  case. 
I  dismissed  the  suit  of  the  Oeorgiana,  but 
inasmuch  as  the  defence  being  within  the 
knowledge  of  the  defendant  alone,  had  not 
been  properly  raised  on  the  pleadings,  and 
as,  if  it  had  been,  the  suit  would,  as  the 
counsel  for  the  plaintifT  alleged,  have  been 
discontinued,  I  thought  it  right  to  make 
no  order  as  to  costs. 

The  minute  of  the  decree  was  taken 
down  very  soon  after  the  judgment,  and 
was,  as  the  registrar  informed  me,  and  as 
appears  fipom  his  note,  shewn  to  the  proc- 
tors of  both  parties.  Some  objection  to  it 
was  taken  by  the  proctor  for  the  defend- 
ant, and  an  alteration  was  made  in  it.  The 
matter  was  not  brought  to  the  notice  of 
the  Court  till  the  7th  of  this  month,  De- 
cember, the  minute  having  been  entered 
very  soon  after  the  judgment,  which  was 
on  the  7th  of  July.  I  am  now  asked  by 
the  defendant's  counsel  to  direct  it  to  be 
ftirther  altered. 

But  having  regard  not  only  to  the  in- 
terval of  time  which  has  elapsed,  but  also 
to  the  merits  of  the  question,  and  inasmuch 
as  it  appears  to  me  that  this  minute  does, 
on  the  whole,  accurately  record  the  depree 
of  the  Court,  I  must  decline  to  make  any 
order  for  the  alterations  of  the  minute. 


Attorneys — R.  Feckham,  for  plaintiffs ;  Fielder  & 
Sumner,  Hgents  for  H.  Brittan  &  Son,  Bristol, 
for  defendants.  • 


1869, 
Nov.  23 


169.  "I 

,  Dec.  6.  J 


The  Ehpibe  of  Peace. 


Bottomry — Adm<Muse»  —  Svhsequent  Bot- 
tomry Bond. 

A.  4*  Co.  agreed  to  purchase  at  Akyab 
cargoes  of  rice  for  F.  Sc  Co.,  A.  ^  Co.  to 
he  setwred  by  hypothecation  of  the  biUs  of 
lading  and  a  fixed  freight  of  5».  per  ton. 


Whilst  the  ship  E.  P.  was  loading  one  of  the 
cargoes,  A.  8f  Co.  advanced  about  b^l.  for 
ship's  disbursmnents,  but  upon  hearing  that 
F.  ^  Co.  had  stopped  payment,  induced  the 
master  to  axeeute  a  bottomry  bond  both  for 
the  advance  already  made  and  also  for  a 
further  sum,  of  small  amount  i — Held,  that 
the  first  advances  were  made  partty  upon  per- 
sonal security  and  partly  upon  the  inargin 
of  freight,  and  could  not  therefore  be  secured 
by  a  subsequent  bottomry. 

Held  also,  thai  the  further  advances  were 
too  trivial  to  render  the  bond  valid  with  re- 
spect to  them. 

This  waa  a  cause  of  bottomry.  The  bond 
was  dated  June  14, 1866,  and  was  executed 
by  the  master,  when  the  Empire  of  Peace 
was  lying  at  the  port  of  Akyab,  in  British 
Burmah,  bound  to  Queenstown  for  orders, 
and  was  to  secure  the  siun  of  540?.  odd 
(together  with  30  per  cent,  maritime  pre- 
mium), advanced  by  Paul  Henri  Pierre 
Auschitzky.  It  appeared  that  at  the  time 
of  the  arrival  of  the  Empire  of  Peace  at 
Akyab,  Messrs.  Auschitzky  &  Co.,  of  which 
firm  P.  H.  P.  Auschitz^  was  a  member, 
had  agreed  with  Femie  Brothers,  of  Liver- 
pool, the  owners  of  the  Empire  of  Peace, 
to  supply  the  vessel  with  a  cargo  of  rice 
at  62.  per  ton,  at  a  freight  of  5«.  a  ton 
only,  and  that  Auschitz^-  db  Co.  should 
hold  the  bills  of  lading  as  security  for 
payment  of  their  draughts  on  Femie 
Brothers  for  the  price  of  the  rice,  and  for 
the  amount  of  any  disbursements  they 
might  make  for  tbe  Empire  of  Peace. 
Auschitzky  &  Co.,  before  any  express 
agreement  for  bottomry  was  made,  had 
advanced  money  for  necessary  disburse- 
ments for  the  ship ;  and  on  the  6th  of 
June,  1866,  being  informed  that  Femie 
Brothers  had  stopped  payment,  thereupon 
refused  to  make  any  farther  advances 
without  the  security  of  a  bottomry  bond 
for  past  and  future  advances,  and  the 
bond  was  given  accordingly. 

Butt  and  E.  C.  Clarkson,  for  plaintiffs,  the 
bondholders. — The  question  is  whether  a 
bottomry  bond  is  valid  if  given  for  an 
amount  which  had  been  previously  ad- 
vanced with  a  view  to  another  security  ? 
In  this  case  the  money  was  advanced 
upon  the  hypothecation  of  the  cargo, 
which  takes  it  out  of  the  category  of  cases 
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where  money  is  advanced  on  the  personal 
secnrity  of  the  owner.  As  the  plaintiffs' 
secority  failed  there  was  no  breach  of  faith 
in  asking  for  a  bond.  The  plaintiffs,  by 
the  law  of  Akyab,  already  had  a  Hen  npon 
the  ship,  at  all  events  upon  her  anchors, 
chains,  and  surplus  stores,  and  why  should 
they  waive  their  rights  ?  They  were  not 
disqualified  from  taking  the  bond  any 
more  than  a  stranger.  A  bond  was  the 
only  mode  of  escape  for  the  ship,  and 
there  was  nothing  inequitable  in  the  plain- 
tiffs availing  themselves  of  the  right  given 
by  the  law  of  the  place — The  Kamak  (1), 
The  Hebe  (2),  The  North  Star  (3). 

MUward  and  Gohen,  for  defendants. 
— If  the  money  was  advanced  on  the 
security  of  the  margin  of  freight,  that 
security  still  existed,  untouched  by  Femies' 
Mhire  ;  therefore,  when  the  bond  was 
executed,  the  security  had  not  failed.  If 
money  is  advanced  upon  personal  security, 
and  that  security  falls,  a  bond  cannot  be 
taken,  unless  the  money  is  advanced  upon 
an  implied  contract  that  a  bond  will  be 
given.  The  bills  of  lading  were  in  the 
possession  of  the  plaintiffs  when  the  bond 
was  given.  It  may  be  true  that  the  money 
reahsed  By  the  bills  of  lading  had  not  yet 
reached  the  plaintiffs,  and  that  they  might 
never  get  it,  but  the  validity  of  a  bond 
does  not  depend  upon  events  which  have 
happened  after  its  execution.  A  bond, 
given  to  the  agent  of  the  owner,  is  invalid 
if  the  agent  has  other  moneys,  the  funds 
of  the  owner. 

Cur.  adv.  wit. 

SirB.  J.  Phillimorb  (on  Dec.  6). — This 
is  a  cause  of  bottomry,  instituted  by  the 
holders  of  a  bottomry  bond  against  the  ship 
Empire  of  Peace,  and  against  the  Merchants 
Trading  Co.  of  Liverpool  (Limited),  the  pre- 
sent owners  of  the  snip.  The  bond  is  dated 
the  14th  of  June,  1866,  and  was  given  by 
the  master  of  the  ship  to  Auschitzky  & 
Co.,  of  Akyab,  in  British  Burmah,  for  the 
sum  of  54/01.  Is.  Id.  and  30  per  cent, 
interest.  On  the  same  day,  and  at  the 
same  place,  another  bond  was  given  by 
the  master  of  the  ship  to  Joseph  Charriol, 

(1)  2  Iaw  J.  Rep.  (n.s.)  Adm.  289 ;  37  Law  J. 
Bep.  (k.s.)  Adm.  41. 

(2)  2  W.  Robin.  146. 

(3)  1  Lash.  4.). 


for  the  sum  of  890J.  and  30  per  cent, 
interest.  The  latter  bond  has  been  dis- 
charged ;  the  former  bond  is  the  one  the 
validity  of  which  has  been  argued  before 
me.  It  appears  from  the  evidence  that 
an  agreement  was  made  between  Messrs. 
Femie  Brothers  of  Liverpool,  and  Aus- 
chitzky  A;  Co.  with  respect  to  the  naviga- 
tion of  four  vessels,  one  of  which  was  The 
Empire  of  Peace,  belonging  to  Femie 
Brothers,  and  that  that  agreement  was  as 
follows : — 

"  18,  Eackin's  Hey,  Liveipool, 

2gth  August,  186S. 

"  Messrs.  Ferme  Brothers,  Liverpool. 

"  G«ntlemen, — We  hereby  agree  to  load 
the  ship  Empire  of  Peace,  of  1,540  tons 
register,  and  the  Edward  Oliver,  1,166 
tons  regfister,  at  the  port  of  Akyab,  with 
faU  cargoes  of  Necransie  rice,  of  &ir 
average  quality,  of  the  crop  of  1866  (with 
the  option  to  load  about  one-fourth  with 
Larong  rice),  at  6«. — say  6e.  per  cwt.  nett, 
free  on  board.  The  ships  to  commence 
loading  as  soon  as  ready  after  arrival,  pro- 
vided new  rice  is  being  shipped  at  that 
time. 

"  In  consideration  of  the  above,  you 
undertake  to  send  the  following  ships  to 
us  to  be  loaded  on  commission  :  viz.,  the 
Prince  of  Wales,  924  tons  register;  the 
Green  Jacket,  1,055  tons  register  ;  and  the 
Scottish  Chief,  1,052  tons  register,  or  other 
vessels  of  about  the  same  tonnage,  aU  of 
which  ships  to  be  ready  to  load  before  the 
15th  of  April,  1866,  at  the  port  of  Akyab. 

"  We  are  to  reimburse  ourselves  for 
each  separate  cargo  by  drafts  at  six 
months'  sight,  drawing  for  two-thirds  of 
the  amount  at  the  time  of  purchase,  and 
for  the  remainder  on  completion  of  cargo. 

"  Bills  of  lading  to  be  signed  with  a 
freight  of  5«.  per  ton,  and  are  to  be  at- 
tached to  the  drafts  ;  and  should  delivery 
of  the  rice  purchased  not  be  taken  before 
the  15th  of  April,  1866,  we  are  to  be  at 
liberty  to  draw  for  the  balance  of  purchase 
money.  Same  to  be  placed  in  the 
Godowns,  and  specially  held  for  the  ship's 
airivaL 

"The  ships  to  have  the  fair  average 
despatch  of  other  vessels  loading  at  Akyab 
at  the  same  time  by  other  persons." 

With  respect  to  this  contract  Aus- 
chitzky  says : — 
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"  I  made  a  contract  with  Messrs.  Femie 
Brothers  &  Co.  in  Angnst,  1865,  for  the 
loading  by  my  Akyab  firm  of  their  ship 
Empire  of  Peace  during  the  season,  1866. 

"  To  place  me  in  ftinds  for  the  purchase 
of  these  five  cargoes,  Messrs.  Femie 
Brothers  &  Co.  offered  to  famish  me  with 
credit  fi:om  Bamed's  Bank,  but  I  declined 
the  proposal,  and  insisted  on  having  the 
bills  of  lading  of  the  cargoes,  with  a  no- 
minal rate  of  freight,  5«.  per  ton,  hypo- 
thecated as  security  for  the  value  of  the 
cargoes. 

"I  made  this  contract  in  person  at 
Liverpool.  No  agreement  whatever  was 
made  by  me  with  Messrs.  Femie  Brothers 
&  Co.  to  furnish  the  ships  with  fiinds  for 
ship's  disbursements,  as  we  lutd  merely  to 
supply  the  ships  with  cargo.  The  subject 
was  not  mentioned.  Captain  Clark,  of  the 
Empire  of  Peace,  whilst  at  Akyab,  asked 
me  for  money  for  ship's  disbursements. 
Though  I  was  not  bound  to  give  any,  under- 
standing that  he  could  not  get  the  money 
elsewhere,  and  the  margin  of  the  freight 
appearing  more  than  sufficient  to  fully 
secure  both  the  contract  price  of  the  carg^ 
and  ordinary  ship's  disbursements,  I  let 
him  have  what  he  required,  intending,  as 
I  had  done  with  the  other  vessels,  to  in- 
clude the  amount  in  our  draft,  and  thus 
secure  it  by  the  5s.  bUl  of  lading ;  but 
later  on,  when  my  firm  learnt  the  failure 
of  Messrs.  Femie  Brothers  &  Co.,  they 
refused  to  advance  any  more,  and  as  they 
knew  no  bank  would  negotiate  their  drafts 
on  Messrs.  Femie  Brothers  &  Co. — more 
especially  for  money  advanced  without 
any  authority — we  called  on  him  to  refund 
what  he  had  received  (rs.  4,891  4  9).  Ver- 
bally and  by  letter  on  the  9th  of  June,  '66, 
Capttun  Clark  sent  tenders  for  a  loan  on 
bottomry  of  14,000  rs.  On  this  we  offered, 
as  agents  of  Joseph  Alexander  Charriol,  to 
lend  that  sum  on  the  express  condition 
that  he  repaid  our  firm  therefrom  the 
rs.  4,891  4  9  already  advanced,  but  it  was 
eventually  thus  arranged:  We  accepted 
a  bottomry  bond  for  the  equivalent  of  the 
rs.  4,891  4  9  (540Z.  1».  7d.),  and  advanced 
him  rs.  8,060  6  for  a  bottomry  bond  ac- 
cepted by  us  for  J.  A.  Charriol.  The 
equivalent  was  890Z.  No  one  else  tendered 
to  advance  the  money,  so,  unless  he  had 
acceded  to  our  terms,  he  could  not  have 


raised  it,  and  the  ship  could  not  have  pro- 
ceeded to  sea. 

"  The  money  was  not  against  Captain 
Clark's  or  the  owner's  credit — I  mean  the 
first  advance  of  rs.  4,891  4  9 — ^but  against 
the  margin  of  the  freight;  it  was  never 
intended  to  be  otherwise.  When  I  made 
the  contract  with  Femie  Brothers  &  Co., 
vessels  were  being  chartered  to  load  at 
Ak3rab  and  other  free  ports  during  the 
season  of  1866,  at  32.  5s.  to  SI.  10s. 

"  When  I  made  the  contract,  I  con- 
sidered that  when  the  cargo  should  be 
hypothecated,  the  margin  would  cover  the 
value  of  the  cargo  without  any  other 
credit.  The  cargo  was  hypothecated.  The 
cargo  cost  6!.  5s.,  including  fi«ight." 

Auschitzky  says  that  Charriol  has  re- 
paid him  for  this  bond  which  is  in  suit,  as 
well  as  for  the  other ;  and  here  I  may  as 
well  dispose  of  one  point  made  in  &vonr 
of  this  bond,  namely,  that  Auschitsky 
must  be  considered  as  the  agent  of  Char- 
riol, and  therefore  that  whatever  legal 
objections  apply  to  the  former  as  a  bot- 
tomry bon(Uiolder  do  not  apply  to  the 
latter.  Charriol's  name,  however,  does 
not  appear  in  the  bond ;  it  is  said  that 
this  was  because  the  master  insisted  on 
the  bond  being  in  the  name  of  Auschitzky ; 
but  however  this  may  be  I  am  of  opinion 
that  I  must  consider  Auschitzky  as  the 
principal  with  respect  to  this  bond,  and 
not  as  the  agent  of  Charriol ;  it  is  there- 
fore not  necessary  that  I  should  consider 
the  case  of  The  Hebe  (2),  to  which  I  have 
been  referred.  It  appears  that  in  pur- 
suance of  the  agreement  that  has  been 
mentioned,  the  Empire  of  Peace  had  been 
loaded  with  a  cargo  of  rice  by  Auschitzky 
&  Co.,  that  they  obtained  from  the  master 
the  usual  bills  of  lading  at  the  nominal 
freight  of  bs.  per  ton  before  mentioned, 
that  they  advanced  money  for  the  neces- 
sary disbursements  of  the  ship,  which 
disbursements  were  not  included  in  the 
bills  drawn  by  them  on  Messrs.  Femie. 
It  appears  also  that  these  bills  of  exchange 
with  the  bills  of  lading  annexed  were  sub- 
sequently negotiated  by  Auschitzky  &  Co. 
with  a  house  at  Calcutta.  Auschitzky 
left  Burmah  on  the  26th  of  May,  1866, 
and  was  absent  from  that  place  during 
the  whole  time,  when  the  business  of  the 
bottomry  bond  was  transacted.   The  busi- 
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ness  was  carried  on  in  his  absence  by  Mr. 
Archard,  and  his  evidence  shews  that  the 
bills  of  lading  at  the  nominal  freight  were 
to  be  handed  to  Anschitzky  &  Co.  as  a 
securitj  for  the  price  of  the  rice  and  the 
disbursements  and  advances,  although  he 
sajs  the  amount  of  disbursements  was 
not  included  in  the  bills  of  exchange 
drawn  on  Messrs.  Femie.  During  the 
absence  of  Anschitzkj  Messrs.  Femie 
stopped  payment,  and  the  date  of  the  time 
when  this  inteUigence  reached  the  firm  at 
Akyab  appears  to  have  been  the  1st  of 
Jane,  and  according  to  the  evidence  of 
Archard,  "  the  greater  part  or  the  whole ' ' 
of  the  advances  which  the  bottomry  bond 
was  to  cover  were  made  before  the  6th  of 
June,  the  date  of  the  bond  being,  as  1 
bave  said,  the  14th.  It  is  said  that  the 
evidence  shews  that  some  of  the  advances 
were  made  subsequently  to  the  date  of  the 
bottomry  bond ;  but  if  so,  they  were  cer- 
tainly of  a  very  trifling  character,  and 
would  not  be  snJEcient  to  bring  this  bond 
within  the  category  of  those  cases  in 
which  the  bond  has  been  pronounced  for 
as  being  partly  good  and  partly  bad.  This 
was  also  a  point  raised,  or  rather  glanced  at, 
in  the  argument  before  me. 

The  evidence  satisfies  me  that  the 
advances  made  by  Anschitzky  &  Co.  on 
this  occasion  to  the  master  of  the  Empire 
of  Peace  were  made  partly  on  the  per- 
sonal security  of  Messrs.  Femie,  and 
partly  on  what  Mr.  Auschitzky  calls  "  the 
margin  of  the  freight"  on  this  cargo ; 
and  being  satisfied  of  this,  I  am  of 
opinion,  that,  according  to  the  law  which 
regulates  contracts  of  this  description,  it 
was  not  competent  to  Auschitzky  &  Co. 
to  convert  their  security,  partly  personal 
and  partly  on  the  freight,  into  the  security 
of  a  bottomry  bond.  It  is  not  necessary 
to  enter  into  any  explanation  of  what  that 
law  is.  It  is  well  known  to  us,  and  has 
been  very  folly  examined  and  discussed  in 
my  recent  judgment  in  Tlie  Kamak  (1). 

It  was  farther  contended  by  the  holders 
of  the  bottomry  bond  that,  at  all  events, 
that  instrument  was  legal,  inasmuch  as 
the  vessel,  or  the  principal  parts  of  her  ap- 
parel, were  liable  to  arrest  for  the  advances 
which  had  been  made ;  and  there  were  no 
other  means  of  raising  the  money,  except 
by  bottomrying  the  ship.     I  am  referred 


by  counsel  on  either  side  to  Lloyd  v.  OuU 
hert,  in  the  Exchequer  Chamber  (4),  to 
The  Hamburg  (6),  and  to  Cammell  v. 
Sewell  (6).  There  is  certainly  not  ade- 
quate proof  before  me  that  by  the  law  of 
Akyab  this  vessel  could  have  been  ar- 
rested. It  is  said  that  in  the  absence  of 
proof  I  am  to  presume  that  the  English 
law  generally  is  in  force,  and  that,  under 
the  recent  Admiralty  Court  Act,  a  vessel 
may  be  arrested  by  material  men,  but  I 
know  no  authority  for  carrying  that  pre- 
sumption to  the  extent  that  not  only  the 
Common  Law  is  in  force,  but  that  a  par- 
ticular power  recently  given  by  a  par- 
ticular statute  to  a  particular  Court  can 
be  exercised  in  a  country  where  I  have  no 
evidence  that  any  such  Court  exists.  And, 
lastly,  there  is  no  authority  that  I  am 
aware  of  for  the  position  that  a  vessel 
could  be  arrested  in  the  Court  of  Admi- 
ralty by  those  who  have  made  advances 
upon  a  security  other  than  that  of  the 
ship  itself,  as  Anschitzky  &  Co.  have  done 
in  this  case.  I  must  pronounce  against 
this  bond  with  costs. 


Attom^s — T.  Cooper  for  bondholders;  ChcBtor 
and  Urqnhart,  agents  for  Haigh  &  Co.,  Liver- 
pool,  for  defendants. 
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Mortgage — Fraudulent  Treference. 

An  insolvent  debtor  must  not  assign  aU  or 
nearly  all  his  effects  to  one  creditor,  so  as  to 
put  it  out  of  the  debtor's  power  to  carry  on 
his  trade.  But  an  assignment  is  not  neces- 
sarily fraudulent  when  it  does  not  include 
the  whole  of  the  trade  effects,  or  when  the 
debtor  gets  a  present  equivalent  for  his 
goods. 

The  assignment  of  a  security  to  a  par- 
ticular creditor,  even  when  bankruptcy  is 
inevitable,  if  the  assignment  be  not  made 
voluntarily,  is  not  necessarily  a  fraudulent 
preference. 

(4)  33  Law  J.  Bcp.  (n.8.)  Q.B.  741 ;  2  Maritime 
Iaw  Cases,  p.  285. 

(5)  2  Moore,  P.O.  (w.s.),  289. 

(6)  6  Hurl.  &  N.  728 ;  s.  c.  29  Law  J.  Eep. 
(M.S.)  Ezch.  350. 
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A  debtor  mortgaged  a  ship  to  one  creditor, 
leaving  himself  scarcely  any  assets,  and  at 
the  time  of  the  mortgage  both  the  mortga- 
gor and  creditor  knew  that  the  mortgagor 
was  practically  bankrupt : — Held,  thtU  sveh 
mortgage  teas  executed  by  way  of  fraudu- 
lent preference,  and  therefore  void. 

Thia  was  a  cause  of  mortgage  institated 
on  behalf  of  William  Frederick  Watts, 
mortgagee  of  ttie  sloop  Heart  of  Oak, 
against  the  said  sloop,  her  tackle,  apparel, 
and  furniture,  and  against  William  Peter 
Vosper  Wallis,  the  assignee  in  bankruptcy 
of  Julias  Amoldus  Ryke  Vandenbergh,  the 
registered  owner  of  the  said  sloop  inter> 
vening.  This  suit  was  brought  under 
section  11th  of  the  Admiralty  Court  Juris- 
diction Act,  1861  (24  Vict.  c.  10). 

The  plaintiff's  petition  alleged  the  exe- 
cution of  a  mortgage  of  the  sloop  on  the 
4th  day  of  January,  1869,  for  the  sum  of 
110/.,  and  the  registration  of  the  mortgage 
on  the  29th  day  of  March  following.  It 
also  alleged  the  execution  of  a  second 
mortgage  on  the  8th  day  of  January,  1869, 
for  the  sum  of  60/.,  and  the  registration  of 
that  mortgage  on  the  3rd  day  of  August 
following,  and  that  the  moneys  secured 
by  the  mortgages  are  now  due  and  owing 
to  the  plaintiff.  The  answer  alleged  the 
bankruptcy  of  the  mortgagor  on  the  18th 
day  of  May,  1869,  and  the  appointment  of 
the  defendant  as  assignee  on  the  3rd  day 
of  June  following.  That  the  mortgages 
were  not  executed  for  the  purpose  of  se- 
curing the  repayment  of  any  moneys  due 
to  the  plaintiff,  and  that  if  they  were  exe- 
cuted for  such  purpose,  they  were  so 
executed  by  way  of  fraudulent  prefer- 
ence, with  intent  to  delay  and  defeat  the 
mortagor's  creditors. 

A  preliminary  objection  on  behalf  of  the 
plaintiff  was  taken  that  the  defendant  had 
not,  as  assignee,  obtained  leave  to  ap- 
pear in  the  suit.  Lee  v.  Sangster  (1)  was 
cited,  and  the  objection  was  overruled. 

Oiffard  and  Cohen  for  the  defendant. 
—  The  evidence  shews  that  an  act  of 
bankruptcy  had  been  committed  within 
twelve  months  of  the  actual  bankruptcy, 
and  therefore  the  second  mortgage  would 

(1)2  Com.  B.  Rep.  1 ;  s.  c.  26  Law  J.  Eop.  (n.».) 
C.P.  161. 


be  inoperative,  as  the  ship  was  at  the  time 
of  the  execution  of  that  mortgage  within 
the  order  and  disposition  of  the  bankrapt 
—12  <fc  13  Vict.  c.  106.  s.  125,866  also  the 
Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  88.  37,  43,  65,  66  A  70. 
Besides,  it  is  not  proved  that  the  second 
mortgage  was  executed  before  the  baok- 
ruptcy.  The  second  mortgage  was  ante- 
dated. It  is  acknowledged  that  it  was 
not  registered,  and  it  is  clear  also  that  it 
was  not  executed  till  after  the  bankruptcy. 
As  to  the  first  mortgage,  it  is  firaudulent, 
independent  of  any  considerations  as  to 
bankruptcy,  and  it  is  a  fraudulent  prefer- 
rence.  It  is  per  se  fraudulent,  because  the 
&cts  shew  a  secret  trust  in  &vonr  of  the 
bankrupt — 13  Eliz.  C.  5  ;  Twine's  Case 
{Smith's  Leading  Cases,  voL  i.  p.  1).  It  is 
a  fraudulent  preference  inasmuch  as  by 
the  mortgage  the  mortgagor  conveyed  dl 
his  available  assets — Ex  parte  Foxley,  in 
re  Nurse  (2),  Woodhouse  v.  Murray  (3), 
Graham  v.  Chapman  (4). 

Butt  and  Pritehard  for  the  plaintiff. 
— The  objection  that  the  ship  was  in 
the  order  and  disposition  of  the  mortgt^r 
at  the  time  of  the  bankruptcy  should  have 
been  specifically  pleaded.  But  the  ship 
by  the  first  mortgage  was  out  of  the  con- 
trol of  the  bankrupt,  and  he  was  not  the 
owner  at  the  time  of  the  second  mortgage, 
Griffiths  on  Bankruptcy,  p.  450 ;  Joye  v. 
CampheU  (5).  As  to  the  fi^ud  independent 
of  bankruptcy,  none  of  the  tests  mentioned 
in  Trcine's  Case  hold  good  in  this.  The 
gift  was  not  general  but  only  of  part  of 
the  mortgagor's  property.  The  mortga- 
gor did  not  continue  in  possession.  The 
mortgage  was  not  secret,  but  registered  in 
the  usual  way,  nor  was  it  executed  pend- 
ing any  legal  proceedings  in  bankruptcy 
or  elsewhere — Van  Cagtelle  v.  Booker  (6), 
Brouin\.KempUm(y).  As  to  the  fraudu- 
lent preference,  the  mortgagor  was  not 
really  bankrapt  until  April,  1869,  after  the 

(2)  Law  Rep.  3  Chanc.  Appeal  Cases,  515. 

(3)  86  Law  J.  Rep.  (n.s.)  Q.B.  289  ;  s.  c  Lav 
Rep.  aB.  2  638. 

(4)  12  Com.  B.  Rep.  15 ;  s.  c.  21  Law  J.  Rep. 
(.V.8.)  C.P.  173. 

(5)  1  Jones  &  Lrfroy,  338. 

(6)  2  Exch.  Rep.  691;  b.c.  18  Law  J.  R<-p. 
(n.s.)  Exch.  9. 

(7)  19  Law  .T.  Rep.  (k.s.)  C.P.  169. 
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execution  ofboth  mortgages,  for  although 
he  had  oommitted  an  act  of  bankruptcy  in 
18ti6  by  "keeping  house,"  no  one  at. 
tempted  then  or  at  any  other  time  to  make 
him  a  bankrupt,  and  it  was  not  until  April 
that  he  himself  considered  his  case  hope- 
less, and  petitioned  the  Court.  Even  if 
the  bankrupt  had  by  the  mortgages  as- 
signed all  his  property,  the  assignments 
would  not  alone  constitute  a  fraudulent 
preference,  nor  would  mere  pressure  by  a 
creditor ;  bat  the  Court,  acting  as  a  jury, 
must  decide  that  question  upon  a  consider- 
ation of  all  the  &ct8  of  the  case — Smith 
T.  Timm*  (8),  Johnson  t.  Fetemeyer  (9), 
Balme  ▼.  HvMon  (10).  In  this  case  the 
first  mort^fage  did  not  convey  all  the  mort- 
gagor's interest  in  the  ship,  for  after  that 
had  been  given  it  was  stUl  worth  the 
plaintiff's  while  to  advance  money  on  a 
second  mortgage,  and  that  he  did  spend 
tiie  money  (secuz^ed  by  that  mortgage)  on 
repairs  of  the  ship  shews  the  good  faith 
with  regard  to  the  first  mortgage,  as  the 
ship  was  worthless  without  the  repairs, 
and  he  evidently  advanced  the  money 
under  the  first  mortgage. 

Ota:  adv.  vuU. 

Sir  B.  J.  Phillimobe  (on  December 
21st).  —  This  Court  is  required,  and  I 
beUeve  for  the  first  time,  to  administer 
the  law  of  bankruptcy  as  between  an 
asognee  and  a  creditor  mortgagee. 

TbB  present  Lord  Chancellor  observed 
ia  the  case  of  Ex  parte  Foxley  (11), 
speaking  of  the  assignment  of  property  by 
a  banknipt,  "  there  cannot  be  any  differ- 
ence in  the  mode  of  jadging  of  such  an 
assignment  in  the  Courts  of  Common 
Law  and  Equity,"  neither  can  there  be,  I 
may  add,  any  difference  in  the  mode  of 
judging  of  such  a  case  in  the  High  Court 
of  Admiralty,  which  is  both  a  Court  of 
Law  and  Equity,  and  I  must  endeavour  to 
decide  the  matter  now  before  me  upon  the 
same  principles  as  those  which  have  go- 
verned the  decisions  in  those  Courts.  The 
industry  of  counsel  has  furnished  me  with 
reference  to  all  the  principal  cases,  and  to 
some  of  them  I  will  presently  refer. 

(8)  I  HorL  &  C.  849 ;  8.  c.  32  Law  J.  Bep.  (m.8.) 
£ich.215. 

(9)  3  De  Oex  &  J.  13. 

(10)  2  You.  &  J.  101. 

(11)  Law  Rep.  8  Chane.  App.,  520. 
New  SsBOs,  39. — AnmuLTT. 


The  material  facts  to  which  the  law  has 
to  be  applied  are  the  following: — There 
was  a  shipping  firm  at  Portsmouth,  of  Van- 
denbergh  &  Son,  and  to  this  firm  Watts, 
the  plaintiff,  before  the  year  1866  (the 
exact  date  I  think  has  not  been  given)  be- 
came a  clerk,  for  a  twelvemonth  without 
any  salary,  and  afterwards  at  a  salary  of 
10«.  a  week,  but  with  no  obligation  to  a 
fixed  or  regular  attendance,  and  with  li- 
berty to  carry  on  a  sort  of  business  of 
his  own  with  masters  of  ships,  for  the  sale, 
exchange  and  transfer  of  their  private 
adventures.  His  chief  du^  to  the  firm 
was  to  enter  ships  at  the  Custom  House 
and  clear  them  oat.  In  June,  1866,  he 
entered  into  an  engagement  with  Mr. 
Julius  Yandenbergh,  the  mortgagor,  who 
appears  not  to  have  been  a  member  of  the 
firm,  but  who  carried  on  business  in 
another  room  of  the  same  house  in  which 
the  firm  carped  on  their  business.  Julius 
Yandenbergh  was  a  ship  owner  and  a 
commission  agent,  and  Watts  was  engaged, 
according  to  his  own  statement,  "to  do 
his  work  generally,"  for  which  he  was 
to  receive  30Z.  per  annum,  but  of  that  he 
never  did  receive  a  farthing.  Almost  his 
first  act  appears  to  have  been  to  assist  his 
new  master  in  endeavouring  to  obtain  the 
assent  of  creditors  to  a  deed  of  composition 
at  58.  in  the  pound.  This  attempt  failed, 
and  Julius  Yandenbergh  was  obliged  in 
the  year  1866  to  do  what  is  technically 
called  "  keep  his  house,"  which  it  is  ad- 
mitted constituted  an  act  of  bankruptcy, 
but  no  creditor  chose  to  make  him  a  bank- 
rapt;  and  he  appears  to  have  remained 
unmolested  until  the  year  1869,  and  was 
therefore,  under  the  88th  section  of  12  4; 
13  Yict.  c.  106,  not  liable  at  that  time  for 
an  act  of  bankruptcy  committed  more  than 
twelve  months  before.  The  Heart  of  Oak, 
which  belonged  to  Julius  Yandenbergh, 
sailed  upon  what  is  called  the  principle  of 
thirds.  The  master  paid  the  crew  their 
wages  and  food,  deducted  two-thirds  for 
himself  fix>m  the  earnings  of  the  ship,  and 
paid  the  other  third  to  She  owner.  Watts 
received  this  and  paid  it  over  ip  Yanden- 
bergh. Watts  kept  a  sort  of  diary  with  an 
account  of  monevs  he  had  paid  for  Yan- 
denbergh from  June,  1866,  but  ho  never 
kept  any  account  of  moneys  received  &om 
him,  and  took  no  receipt  and  made  no 
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entrj  of  moneys  which  he  paid  over  to 
him ;  he  reoeiyed  from  90!.  to  1002. ;  he 
kept  no  account,  but  tied  the  vonchers  to- 
gether ;  he  kept  no  books  at  all  for  himself^ 
and  Vandenbergh  had  no  banking  accoont. 

It  appears  that  receiving  no  salary  or 
repayments  of  any  kind  for  his  disborse- 
ments,  Watts  pressed  Vandenbergh  for  a 
security  and  obtained  the  equity  of  re- 
demption of  some  houses ;  but  in  January, 
1869,  there  being  some  considerable  sum 
(about  100^)  due  to  him  he  pressed  for 
further  security,  and  Vandenbergh  being 
satisfied  with  his  aooounts,  which  he  says 
he  went  through  with  him,  gave  to  Watts 
the  security  of  the  first  mortgage  dated 
the  4th  of  January,  1869  (which  was  re- 
gistered on  the  26th  of  March,  1869),  for 
llOZ. ;  Watts  prepared  this  mortgage,  as 
he  did  the  subsequent  one,  himself.  In 
the  early  part  of  the  same  month — between 
the  5th  and  10th — the  Heart  of  Oak  got 
upon  the  rocks  at  Lyme  Cobb  and  snflFered 
severe  damage.  Watts  called  upon  Van- 
denbergh to  repair  this  damage,  but  Van- 
denbergh decliiied  on  the  ground  that  he 
had  no  money.  Watts  undertook  to  make 
the  repairs  and  asked  for  a  further  mort- 
gage as  a  security,  and  he  has  given  some 
evidence  that  he  expended  upwards  of  602. 
for  this  purpose. 

The  second  mortgage  was  pleaded,  and 
I  am  a&aid  sworn  to  have  been  executed 
on  the  8th  of  January,  1869  ;  it  purported 
to  secure  the  repayment  of  the  sum  of  601. 
It  is  admitted,  however,  upon  the  evidence, 
that  it  certainly  was  not  executed  until 
after  the  29th  of  March.  The  admission 
is  inevitable,  beoanse,  purporting  to  be 
executed  on  the  8th  of  January,  it  recites 
the  registration  of  the  former  mortgage 
on  the  29th  of  March  following.  This  is 
sought  to  be  explained  by  reference  to  an 
agreement  which  bears  date  the  8th  of 
January,  1869,  and  it  is  said  that  the 
second  mortgage  was  merely  an  amplifica- 
tion of  the  agreement  which  it  is  urged  is 
contemporaneous  with  the  repair  of  the 
vessel.  This  agreement,  I  must  observe, 
was  not  put  in  evidence  till  after  the  cross- 
examination  of  Watts.  The  bankruptcy 
took  place  on  the  10th  of  May,  and  the 
second  mortgage  was  not  registered  till 
the  August  following.  It  further  appears 
that  in  December,  1868,  or  thereabouts, 


another  attempt  at  composition  with  his 
creditors  was  made  by  Vandenbergh,  in 
which  Watts  took  an  active  part,  and 
which  it  is  said  failed  on  account  of  the 
refdsal  of  a  single  creditor.  In  January, 
1869,  the  debts  were  between  l,400t.  and 
1,500{.,  and  it  is  admitted  by  Vandenbergh, 
that  there  are  now  no  avsuilable  assets  for 
creditors. 

I  think  it  unnecessary  to  go  into  further 
detail.  I  am  satisfied  upon  the  whole 
evidence  as  to  two  material  points :  First, 
that  after  the  assignment  of  the  equity  of 
redemption  in  the  houses  and  the  mort- 
gage of  the  Heart  of  Oak,  there  remained 
scarcely  any,  and  if  any,  the  most  incon- 
siderable assets  in  the  hands  of  Vanden- 
bergh ;  secondly,  that  at  the  time  when 
these  assignments  were  made,  both  Van- 
denbergh and  Watts  were  aware  that  the 
former  was  praoticaUy  bankrupt. 

It  was  said  that  I  had  no  evidence  that 
the  ship  was  not  of  greater  value  than 
both  the  mortgages,  and  that  perhaps  the 
property  not  assigned  was  therefore  con- 
siderable, but  Watts,  in  answer  to  this 
question  put  to  him  by  the  counsel  for  the 
assignee,  "  How  was  the  composition " 
(that  is  the  proposed  composition  of  five 
shillings  in  the  pound)  "  with  the  credi- 
tors to  be  paid ;  you  had  the  equity  of 
redemption  of  the  houses  and  the  morU 
gage  of  the  Heart  of  Oak"  answered  after 
a  considerable  pause,  "  I  don't  know." 
Nor  did  he  or  Vandenbergh,  in  his  exa- 
mination before  me,  ever  pretend  or  sug- 
gest, that  there  was  any  margin  of  pro- 
perty to  be  derived  frora  the  ship  after 
the  mortgages  had  been  satisfied.  Some 
furniture  said  to  have  been  possessed  by 
Vandenbergh,  but  apparently  of  the  most 
trifling  value,  was  the  only  property  which 
could  be  snggested  as  not  bemg  covered 
by  the  assignment. 

Having  arrived  at  these  conclusions  of 
fiurf;,  I  forbear  to  dwell  upon  the  various 
circumstances  of  suspicion  which  sur- 
round the  case  of  the  plaintiff:  bat  I  will 
add,  that  with  respect  to  the  demeanour 
of  the  witnesses,  while  there  was  obviously 
much  in  the  broken  health  and  spirits  of 
the  bankrupt  (who  was  most  humanely 
cross-examined)  to  excite  compassion, 
there  was  apparently  no  want  of  candour 
in  his  evidence,  or  in  the  manner  in  which 
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he  gave  it — a  remark  which,  I  regret  to 
say,  is  in  my  judgment  inapplicable  to 
the  testimony  of  the  plaintiff. 

It  remains  for  me  to  state  briefly  the 
law  which  is  applicable  to  this  state  of 
facta.  Before  I  consider  the  general  law, 
I  will  deal  with  an  argnment  founded 
upon  the  Merchant  Shipping  and  Bank- 
ruptcy Acts.  The  126th  section  of  the 
12  &  13  Vict.  c.  106,  enacts  "  that  if  any 
bankrupt,  at  the  time  he  becomes  bank- 
rupt, shall  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  pos- 
session, order,  or  disposition,  any  goods  or 
chattels  whereof  he  was  reputed  owner," 
&c.,  such  goods  or  chattels  shall  be  deemed 
to  be  the  property  of  the  bankrupt,  and  it 
was  contended  that  the  effect  of  the  sec- 
tions 37, 43, 55,  66  and  70  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c. 
104),  shewed  that  this  vessel,  the  second 
mortgage  of  which  was  not  registered  till 
after  the  bankruptcy,  was  still  in  the 
"  order  and  disposition  "  of  the  bankrupt, 
and  therefore  passed  to  his  assignee.  To 
this,  I  incline  to  think,  though  a  decision 
upon  this  point  is  not  necessary  to  the 
view  which  I  take  of  the  case,  that  it  was 
effectually  replied  that  the  words  in  the 
125th  section  of  the  first  statute,  "  true 
owner,"  applied  to  third  persons,  and  that 
the  fact  of  the  registration  of  the  first 
mortgage  before  the  date  of  the  bank> 
mpt^  was  sufficient  to  shew  that  the 
vessel  could  not  have  been  sold  by  the 
bankrupt,  a  position  which  was  farther 
supported  by  a  reference  to  the  70th  sec- 
tion of  the  Merchant  Shipping  Act,  1854 
(17  A  18  Vict.  c.  104).  It  was  also  con- 
tended that,  apart  firom  the  Bankruptcy 
laws,  these  mortgages  were  under  the  au- 
thority of  Timne't  case  (Smith's  Leading 
Cotes,  voL  i.  p.  2),  fraudulent  and  invalid, 
inasmuch  as  the  circumstances  shewed 
that  there  was  a  secret  trust  between  the 
parties,  and  only  a  colourable  disposition 
of  the  property.  While  I  am  not  prepared 
to  say  that  this  argument  is  not  sound,  I 
shall  not  decide  the  case  upon  this  ground, 
bat  upon  the  Bankruptcy  laws  and  the 
judgments  which  expound  them.  I  was 
referred,  during  the  course  of  the  argu- 
ment, to  a  great  many  cases ;  those  which 
I  have  principally  consulted  are — I  state 
them  in  the  chronological  order — Graham 


V.  Chapman  (12),  Smith  v.  Gannon  (13), 
Smith  V.  Timms  (8),  Johnson  v.  Fese- 
meyer  (9),  Woodhouse  v.  Murray  (14),  and 
exparte  Foxley  re  Nurse  (15).  From  these 
and  other  cases,  1  extract  the  following 
principles  as  applicable  to  the  present  case : 
that  a  fraud  on  the  Bankruptcy  law  is 
not  necessarily  an  intentional  fraud  ;  that 
the  cardinal  principle  of  the  bankrupt  law 
is  that  there  shall  be  equal  distribution  of 
the  bankrupt's  effects  among  his  creditors ; 
that  among  the  corollary  principles  are 
these : — that  a  debtor  may  not  assign  all  or 
nearly  all  his  effects  to  one  creditor,  so  as 
to  put  it  out  of  his  power  to  carry  on  his 
trade  ;  such  an  assignment  is  not  necessa- 
rily fraudulent  where  it  does  not  include 
his  trade  effects,  for  the  test  is  whether 
the  necessary  effect  of  the  deed  is  to  defeat 
and  delay  the  creditors  of  the  trader,  and 
not  whetiier  it  stops  his  trade ;  an  assign- 
ment of  the  whole  or  an  assignment,  with 
a  colorable  exception  of  a  part  only,  which 
is  in  effect  an  assignment  of  the  whole, 
is  fraudulent  in  the  eye  of  the  law ;  the 
sale  of  the  whole  of  a  trader's  effects  to 
a  bond  fide  purchaser  is  not  necessarily 
fraudulent  if  the  trader  gets  a  present 
equivalent  for  his  goods,  but  where  the 
payment  of  an  old  debt  is  taken  as  part 
of  the  price,  the  trader  gets  no  such 
equivalent,  but  his  transfer  has  the  effect 
of  defeating  and  delaying  his  creditors; 
the  assignment  of  a  security  to  a  par- 
ticular creditor  even  when  bankruptcy  is 
inevitable,  if  the  assignment  be  not  made 
voluntarily,  but  at  the  demand  of  the  cre- 
ditor, is  not  necessarily  a  fraudulent  prefe- 
rence. 

Applying  these  principles  to  the  cir- 
cumstances of  the  case  before  me,  I  am  of 
opinion  that  these  mortgages  &11  under 
the  category  of  a  fraudulent  preference  to 
a  particular  creditor,  inasmuch  as  by  means 
of  these  an  assignment  was  made  in  con- 
templation of  bankruptcy  by  the  trader  of 
all  his  effects  with  only  a  colourable  excep- 
tion ;  and  because  such  an  assignment 
was  made  without  any  present  equivalent, 

(18)  12  Com.  B.  Bep.  86 ;  s.  c.  21  Law  J.  Bep. 
(M.».)  C.P.  173. 

(13)  2  E.  &  B.  35;  b.c.  22  Law  J.  Bep,  (ka) 
Q.B.  290. 

(14)  88  Law  J.  Bep.  (if.8.)  Q.B.  28. 
(16)  Law  Bep.  3  Ch.  App.  616. 
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ftnd  the  effect  of  the  assigniaent  was  to 
delay  and  defeat  the  equal  distribution  of 
his  assets  among  all  his  creditors,  I  must 
pronounce  against  the  validity  of  these 
mortgages,  and  dismiss  the  petition  of  the 
mortgagee  with  costs. 

Proctors — Pritchard  &  Soiu,  for  plainUff. 
Attorneys — Whites,  Benard,  &  Floyd,  a^nts  for 
W.  P.  V.  Wallis,  Portsmouth,  for  defendanU. 


1869. 
Dec.  6. 


[IN  THE  PRIVY  COUNCIL.] 

"THK    OKNKRAl    STEAM    NAVIGATION 

COMPAKT,  appellants,  v.  thokas 

HEDLET    AND    OTHBBS,    resp<yn- 

dents.* 

"Thb  VELocmr." 

Collision — Sailing  Rules,  No.  14 — Con- 
struetion- — Ships  crossing. 

Bule  14  of  the  sailing  and  steering  rules 
provides  that  "  If  two  ships  under  steam 
are  crossing,  so  as  to  involve  risk  of  eolUsionf 
the  ship  which  has  the  other  on  her  own 
starboard  side,  shall  keep  out  of  the  way  of 
the  other."  The  appellants'  ship,  in  pro- 
ceeding down  a  river,  and  intending  to  keep 
her  course ;  in  order  to  round  a  betid  t»  the 
river,  had  her  head  slightly  inclined  so  as 
to  exhibit  her  masthead  andportlight  only  to 
the  respondents'  ship,  which  was  proceeding 
up  the  river : — Held  (reversing  the  judg- 
ment of  the  Admiralty  Court),  that  the  vessels 
were  not  crossing  within  the  meaning  of  the 
above  rule.  That  the  fact  that  the  portlight 
only  of  the  appella/nts'  ship  was  seen  by  the 
respondents  was  not  conclusive  evidence 
that  the  ve'sels  were  crossing;  that  the 
relative  position  of  the  vessels  was  not  only 
to  be  regarded  but  also  the  place  in  which 
the  vessels  were  situated. 

This  was  an  appeal  from  a  decree  of 
the  High  Court  of  Admiralty  of  England. 

The  suit  in  the  Court  below  was  a 
cause  of  damage  promoted  by  the  re- 
spondents  against  the  appellants,  in  con- 
sequence of  a  collision  which  occurred 
between  the  steam  vessel  Velocity  and  the 
steam  vessel  Carbon. 

The  facts  of  the  case  were  as  follows  : — 
Early  in  the  morning  of  the  6th  day  of 
September,  18^8,  the  Velocity,  a  steamship 

•  Present— Lord  Chelmsford,  Sir  J.  Colvile,  & 
Sir  J.  Napier. 


of  about  179  tons  register,  left  London, 
bound  for  Calais,  with  a  light  cargo,  and 
with  twelve  passengers  on  board.    After 
passing   Cuckold's   Point,   up    to  which 
point  the    Velocity  had  been   proceeding 
along  the  south   shore  of  the  river,  she 
cro8»ed  the  river,  and  then  kept  akmg  the 
north  shore,  passing  Millwall  Pier  at  a 
distance  not  greater  than  a  ship's  length. 
She  rounded  Millwall  Pier  undea:  her  star- 
board helm,    and   continued    under  the 
starboard  helm  so  as  to  hog  the  north 
shore.     The  river  there  takes  a  consider- 
able bend,  necessitating  a   vessel  going 
down  the  river  using  her  steoixMrd  helm. 
When  the   Velocity  was  off  the  Millwall 
Pier  as  aforesaid,  a  vessel  shewing  a  green 
light,  which  afterwards  proved  to  be  the 
Carbon,  was  observed  by  the  master  of 
€he  Velocity  about  the  distance  of  a  quar- 
ter of  a  mile,  bearing  two  points  on  the 
starboard  bow,  and  to  the  south  of  mid- 
channel.     When  the  master  of  the  FefodVj 
observed  the  Carbon  as  aforesaid,   there 
appeared  to  him  to  be,  and  there  was  in 
fiict,  no  risk  of  collision ;  and,  accordingly, 
he  did  nothing  but  starboard  his  hefan  a 
little,  for  the  purpose  of  keeping  as  near 
to  the  north  shore  as  the  depth  of  water 
would  allow. 

Very  shortly  afterwards,  however,  the 
hehn  of  the  Carbon  was  ported,  so  as  to 
make  her  come  right  across  the  river.  It 
was  then  impossible  for  the  Velocity  to 
avoid  a  collision  with  the  Carbon,  where- 
upon the  master  of  the  Velocity  put  his 
vessel's  hehn  hard-a-storboard,  in  order 
to  run  her  ashore,  and  thereby  save  the 
lives  of  the  passengers.  The  coUision, 
which  bad  thus  become  inevitable,  took 
place  close  to  the  north  shore,  the  stem  of 
the  Carbon  striking  the  starboard  bow  of 
the  Velocity,  and  ^th  vessels  taking  the 
grotrnd. 

On  the  22nd  day  of  October,  1868,  the 
appellants  brought  an  action  in  her  Ma- 
jesty's Court  of  Elxchequer  against  the 
respondents  to  recover  damages  in  respect 
of  this  colhsion  ;  the  respondents  pleaded 
that  they  were  not  guilty,  and  issue  was 
joined  on  this  plea.  The  issue  came  on  for 
trial  on  the  11th  and  12th  days  of  Dec- 
ember, 1868,  before  the  Lord  Chief  Baron 
and  a  special  jury,  and  resulted  in  a 
verdict  for  the  appdlants. 


Digitized  by 


Google 


Vol.  39.] 


MICHAELMAS   1869  to  MICHAELMAS  1870. 


21 


I 


On  the  22iid  day  of  December,  1868, 
Hie  canse  came  on  for  hearing  in  the 
Admiralty  Court,  and  at  such  hearing  the 
contention  on  behalf  of  the  respondents 
was  that  the  Carbon  was  right  in  porting, 
that  the  two  steamships  were  crossing 
ships  within  the  meaning  of  the  14th  of 
the  sailing  and  steering  mles. 

The  learned  Judge  and  Trinity  Masters 
were  of  opinion  that  the  two  steamers 
were  crossing  each  other  within  the  mean- 
ing of  the  14th  of  the  steering  and  sailing 
rules,  and  that  the  Velocity  was  solely  to 
blame  for  the  collision,  and  the  learned 
Judge  decreed  accordingly. 

Yrom  this  judgment  the  present  appeal 
was  brought. 

Mihoard,  Bvit,  and  Oohen. — ^The  two 
steamers  were  not  crossing  each  other 
so  as  to  involve  risk  of  collision  within 
the  meaning  of  rule  14  of  the  steering 
and  sailing  mles.  The  Velocity  was  in 
a  proper  position  in  the  river,  and  those 
who  were  on  board  the  Carbon  had  no 
reason  to  expect  her  to  cross  the  river. 
The  Carbon's  helm  was  improperly  ported, 
and  this  caused  the  collision.  No  col- 
lision would  have  taken  place  if  each 
steamer  had  kept  her  course. 

Dr.  Deane  and  Clarkson  for  the  res- 
jxmdenta. — The  judgment  of  the  Court 
helow  was  right.  It  is  admitted  that 
this  is  not  a  case  of  steamers'  meeting 
end  on,  within  the  meaning  of  the  steering 
role  No.  13,  bat  the  case  comes  exactly 
within  rule  14.  The  appellants'  and  the 
respondents'  ships  were  certainly  crossing 
witiiiii  the  meaning  of  that  rule.  The 
fitct  that  the  masth^ul  and  port  light  of 
the  Velocity  were  alone  visible  to  those 
on  board  the  Carbon,  is  conclusive  evidence 
of  the  relative  position  of  the  two  ships. 
If  it  were  otherwise,  how  would  those  on 
board  know  how  to  steer  so  as  to  avoid  a 
collision  ?  It  is  very  important  that  these 
flailing  and  steering  regulations  should 
he  strictly  construed.  On  snch  a  construc- 
tion aQ  mfe  navigation  depends.  Besides, 
Bale  18  required  the  appellant's  ship  to 
keep  her  course. 

Lord  Chelusfokd  delivered  the  judg- 
ment of  their  Lordships  : — 
This  is  an  appeal  £rom  a  decree  of  the 


High  Court  of  Admiralty  in  a  cause  of 
damage  instituted  by  the  owners  of  a 
steam-vessel,  the  Carbon,  against  the 
owners  of  a  steam-vessel,  the  Velocity,  for 
the  damage  done  to  the  Carbon  in  a  colli- 
sion between  the  two  vessels,  for  which 
collision  the  learned  Judge  held  that  the 
Velocity  was  alone  to  blame,  and  decreed 
accordingly. 

In  the  course  of  the  argument  of  the 
appeal  their  Lordships  were  informed  by  the 
counsel  for  the  appellants,  that  the  owners 
of  the  Velocity  had  brought  an  action-at- 
law  against  the  owners  of  the  Carbon,  and 
had  obtained  a  verdict  with  damages. 
That  upon  an  application  to  the  Court  of 
Exchequer  for  a  new  trial,  the  Chief  Baron 
(who  tried  the  cause)  expressed  his  entire 
satis&ction  with  the  verdict,  that  the  Court 
would  not  grant  even  a  rule  nisi  to  set  it 
aside,  and  afterwards  refused  to  give  the 
defendants  leave  to  appeal. 

This  verdict  must  have  proceeded  upon 
the  ground  of  the  Carbon  having  baen 
solely  in  the  wrong ;  because,  if  there  had 
been  any  fault  contributing  to  the  collision 
on  the  part  of  the  Velocity,  although  there 
was  Oven  a  greater  degree  of  blame  impu- 
table to  the  Carbon,  the  owners  of  the 
Velocity  would  not  have  been  entitled  to 
succeed  at  law. 

It  is,  perhaps,  difficult  to  resist  the  in- 
fluence arising  from  the  successfid  issue  of 
this  proceeding-at-law  by  the  appellants, 
but  their  Lordships  have  endeavoured  to 
confine  their  minds  entirely  to  that  which 
alone  is  properly  before  them,  the  evidence 
given  in  the  Court  of  Admiralty,  and  t^e 
reasons  stated  by  the  learned  Judge  for 
the  decree  which  he  pronounced. 

The  collision  took  place  in  the  river 
Thames  a  little  below  Millwall  Pier,  at 
about  3.45  a.m.,  5th  S^tember,  1868. 

It  was  a  fine  moonlight  morning,  and 
the  tide  was  about  high  water,  and  slack. 

The  Velocity,  a  steam-ship  of  179  tons, 
was  going  down  the  river  on  her  way  to 
Calais. 

The  Carbon,  a  screw-steamer  of  399  tons, 
was  proceeding  up  the  river  to  London 
with  a  cargo  of  coals. 

The  Vehoity  had  been  on  the  south  side 
of  the  river  until  she  arrived  at  Cuckold's 
Point,  when  she  crossed  over  to  the  north 
shore,  and  just  before  the  collision  was 
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rounding  MillwaU  Pier  and  making  her 
way  along  the  north  shore  under  a  star- 
board  helm. 

The  Carbon  was  going  up  the  river  in 
mid-channel,  and,  at  about  a  quarter  of  a 
mile  distance,  saw  the  red  or  port  light  of 
the  Velocity  bearing  a  little  on  her  star, 
board  bow. 

The  helm  of  the  Carbon  was  immediately 
ported,  which  carried  her  towards  the  Velo- 
city. The  captain  of  the  Velocity,  seeing 
the  danger  of  a  collision,  first  starboarded 
the  helm  and  afterwards  ordered  it  to  be 
put  hard-a-starboard,  so  as  to  get  his  vessel 
ashore,  and  save  the  lives  of  those  on  board, 
and  the  Carbon  ran  into  her  starboard 
bow  and  cut  her  itam.  the  deck  down  to 
the  keeL 

It  was  admitted  on  both  sides  that  this 
was  not  a  case  of  two  steam-vessels  meet- 
ing  end  on,  or  nearly  end  on,  so  as  to 
require  each  of  them  to  put  the  helm  to 
port  in  obedience  to  the  13th  article  of  the 
regulations  for  preventing  collisions  at  sea. 
But  it  was  considered  by  the  learned  Judge 
of  the  Court  of  Admiralty  that  the  14th 
article  applied,  and  that  the  two  vessels 
were  "  crossing  so  as  to  involve  the  risk 
of  collision,"  and  that  it  was  therefore  the 
duty  of  the  vessel  which  had  the  other 
on  her  starboard  side  to  keep  out  of 
the  way. 

The  learned  Judge  in  delivering  his 
judgment  said,  "We"  (that  is,  himself 
and  the  Elder  Brethren  of  the  Trinity 
House  by  whom  he  was  assisted)  "  think 
that  the  evidence  establishes  that  the  Car- 
bon saw  the  mast-head  and  port  light  of 
the  Velocity  alone.  The  vessels  were  there- 
fore  crossmg  under  the  rule  to  which  I 
have  referred  "  (the  14!th), "  and  it  was 
therefore  the  duty  of  the  Carbon  to  get  out 
of  the  way  of  the  Velocity.  The  course 
which  the  Carbon  adopted  was  to  port,  and 
the  Elder  Brethren  think  that  this  was 
the  only  mode  of  getting  out  of  the  way 
in  the  circumstances."  But  the  fact  of 
the  Carbon  having  seen  the  port  hght  of 
the  Velocity  does  not  necessarily  prove  that 
the  Velocity  was  crossing  the  river,  as  the 
learned  Judge  and  his  assessors  seem  to 
have  thought.  The  relative  position  of  the 
two  vessels  when  they  first  came  in  sight 
of  each  other  must  not  alone  be  regarded, 
but  also  the  bend  of  the  river  in.  t&  part 


where  the  collision  took  place.  A  vessel 
rounding  the  curve  of  the  north  shore 
would  necessarily,  during  some  part  of  her 
course,  have  her  head  slightly  inclined 
towards  the  south  shore,  so  as  to  exhibit 
her  port  light  to  a  vessel  in  mid-channel 
commg  in  a  contrary  direction ;  and,  in 
fact,  the  Velocity  was  not  crossing  or  in- 
tending to  cross,  the  river  when  she  was 
seen  by  the  Carbon  but  was  pursuing  her 
regular  course  along  the  north  shore; 
keeping  as  near  to  that  shore  as  was  con- 
venient under  a  starboard  helm.  The 
appellants  alleged  that  this  was  the  well- 
known  customaiy  track  for  vessels  going 
down  the  river,  and  to  establish  their  case 
in  this  respect  they  called  Captain  James, 
the  principal  harbour-master  of  the  river, 
who  said,  "  It  is  the  custom  that  vessels 
going  down,  whatever  be  their  tonnage 
or  their  cargo,  and  whether  at  flood  or 
ebb  tide,  invariably  keep  on  the  north 
side,  and  vessels  coming  up  invariably 
keep  on  the  south  side."  The  quarter- 
master of  the  Dreadnought  hospital  ship, 
which  is  moored  not  far  from  the  place 
where  the  collision  occurred,  also  stated 
that  the  regular  course  of  steamers  going 
down  the  river  is  to  keep  on  the  north 
side;  and  the  captain  of  the  Velocity, 
who  has  been  thirty-three  years  in  com- 
mand of  vessels  belonging  to  the  Steam 
Navigation  Company,  said  that  for  twenty 
years  he  had  always  in  going  down  the 
river  gone  as  close  as  he  could  to  the 
north  shore,  as  his  usual  track  and  the 
shortest  way. 

That  there  has  been  a  practice  for  vessels 
going  down  the  river  to  prefer  the  north 
to  the  south  shore  is  proved  by  the  above 
evidence,  but  that  there  was  any  custom 
of  this  kind  in  the  strict  sense  of  the  word, 
to  which  all  vessels  would  be  bound  to 
conform,  is  certainly  not  the  &ct.  On  the 
contrary,  from  the  year  1854  down  to  the 
year  1862,  the  rule  laid  down  by  Act  of 
Parliament  required  vessels  going  down 
the  river  to  keep  towards  the  south  shore. 
By  the  297th  section  of  the  Merchant  Ship* 
pingActof  1854,  itwas  enacted  that  "every 
steam-ship  when  navigating  any  narrow 
channel  shall,  whenever  it  is  safe  and  prac- 
ticable, keep  to  that  side  of  the  fair  way  or 
mid-channel  which  Ues  on  the  starboard 
side  of  such  steam-ship."    Therefore,  the 
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captain  of  the  Velocity  in  ronning  down  the 
river  on  the  north  shore,  which  he  statod 
-to  have  been  his  invariable  practice  for 
twenty  years,  was,  for  some  of  those  years, 
acting  in  direct  disobedience  to  the  Act  of 
Parliament.  Bnt,  in  1862,  by  the  Mer- 
chant Shipping  Acts  Amendment  Act  the 
297th  section  of  the  former  act  was  re- 
pealed, and  vessels  navigating  the  river 
-were  left  at  liberty  to  go  on  whichever  side 
of  it  they  pleased,  taking  care,  of  coarse, 
-to  observe  the  regulations  for  preventing 
collisions.  The  Velocity,  at  the  time  when 
she  was  seen  by  the  Carbon,  was  where, 
under  the  existing  law,  she  had  an  on- 
doubted  right  to  be,  and  was  porsning  her 
regular  coarse  along  the  north  shore,  when 
her  red  light  presented  itself  to  the  Car- 
bon's view.  Now,  if  the  persons  in  charge 
of  the  Carbon  knew,  as  they  ought  to  have 
known,  the  bend  of  the  river  in  that  part, 
and  also  knew  that  it  was  usual  for  vessels 
going  down  the  river,  to  steer  their  course 
along  the  north  shore,  they  had  no  more 
right  to  assume  that  the  Velocity  was  in 
the  act  of  crossing  the  river  than  that  she 
-was  pursuing  an  ordinary  course  in  her 
■way  down  the  river.  The  learned  Jndge 
of  the  Court  of  Admiralty  held  that,  as 
the  vessels  were  crossing,  the  Carbon  ought 
to  have  kept  out  of  the  Velocity's  way. 
And  the  counsel  for  the  respondents  argued 
that,  if  this  were  the  case,  the  Velocity,  by 
the  18th  article  of  the  regulations,  ought 
to  have  kept  her  coarse, — which  they  in- 
terpreted to  mean,  that  she  should  have 
followed  the  direction  in  which  her  head 
happened  to  be  tamed  at  the  time  when 
she  was  seen  by  the  Carbon.  But  such 
an  interpretation  of  the  rule  would  lead  to 
constant  uncertainty  and  perplexity,  as  the 
coarse  of  a  vessel  would  be  continually 
varying  whenever  she  had  to  turn  out  of 
the  way  to  avoid  any  other  vessel,  or  might 
be  compelled  to  foUow  the  turns  and  wind- 
ings of  a  river. 

If  the  18th  article  applies,  the  Velocity 
was  bound  to  keep  her  course  down  the 
river  on  the  north  shore,  and  this  course 
she  kept  till  coUision  with  the  Carbon  was 
imminent,  when  she  put  her  helm  hard-a- 
Btarboard  to  run  herself  on  shore.  Their 
Lordships  are  of  opinion,  however,  that 
this  was  not  a  case  in  which  either  the  13th 
or  the  14th  article  of  the  regalations  was 


applicable.  It  was  admitted  that  this  was 
not  a  case  of  two  ships  under  steam  meet- 
ing end  on,  or  nearly  end  on,  under  the 
13th  article,  and  in  their  Lordships'  judg- 
ment the  Velocity  and  the  Carbon  were  not 
"  crossing  "  within  the  14th  article.  Bat 
putting  the  regalations  aside,  they  are  at 
a  loss  to  discover  what  possible  blame  can 
be  imputed  to  the  Velocity.  She  had  a 
perfect  right  to  be  where  she  was,  and  she 
was  pursuing  an  usual  course  of  navigation 
down  the  river,  from  which  she  never  de- 
viated antU  forced  to  do  so  by  the  peril  of 
a  coUision  into  which  she  was  brought  by 
the  sadden  change  of  course  of  the  Carbon. 
On  the  other  haad,  the  Carbon  appears  to 
their  Lordships  to  be  wholly  to  blame. 
She  knew,  or  ought  to  have  known,  that 
a  vessel  going  down  the  river  had  a  right 
to  ran  down  on  the  north  shore,  and  that 
in  the  position  in  which  she  was  the  ap- 
pearance to  her  of  the  red  light  of  a  vessel 
on  that  side  of  the  mid-channel  was  no 
indication  that  the  vessel  was  in  the  act  of 
crossing  the  river;  and  yet  there  being 
nothing  else  to  justify  the  belief,  she  acts 
at  once  upon  her  hasty  and  erroneous 
conclusion  and  so  occasions  the  collision. 
Even  supposing  the  Carbon  to  have  ex- 
cusably mistaken  the  course  of  the  Velocity, 
how  can  she  recover  unless  she  shews  that 
the  Velocity  was  in  fault  ? 

Their  Lordships  (as  already  observed) 
are  unable  to  discover  that  any  degree  of 
blame  can  be  attributed  to  the  Velocity 
either  by  her  having  pursued  a  course 
which  she  was  not  at  liberty  to  pursue,  or 
having  been  handled  in  any  way  which 
the  course  down  the  north  shore  did  not 
prescribe. 

They  -will  therefore  recommend  to  Her 
Majesty  to  reverse  the  decree  appealed 
from,  to  dismiss  the  appellants  from  the 
suit,  and  to  condemn  the  respondents  in 
the  costs  in  the  Court  belov,  and  also  in 
the  costs  of  this  appeal. 


AttoTneys — Csttams  and  Jehn,  for  appellants; 
Dyke  and  Stokes,  for  respondents. 
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THE   NOETHDHBBU. 


Jurigdiction — Limited  Liability  —  Vestel 
not  under  Arrest. 

In  suiU  for  limiting  the  liability  of  the 
oimiert  of  a  wr&ng-doing  vessel  the  Court  has 
jurisdiction  if  bail  has  been  given  by  her 
owners,  even'  though  no  arrest  has  actually 
taken  place. 

This  was  a  qntestion  as  to  the  jurisdic- 
tion of  the  Court,  and  arose  out  of  a  suit 
to  limit  the  liability  of  the  owners  of  the 
Northumbria  in  respect  of  a  collision  with 
the  Hesperia. 

The  case  had  been  before  the  Court  on 
a  previous  occasion  as  to  the  period  from, 
which  interest  should  accrue  firom  the 
wrongdoer  (1) ;  and  since  then  a  q[nestion 
was  raised  as  to  the  jurisdiction  of  the 
Court,  inasmuch  as  the  vessel  was  not 
technically  under  arrest  at  the  time  of 
the  institution  of  the  suit  for  limitation  of 
liability  (2). 

Butt  and  Steavenson  for  i\ieNorthumbria. 
— Those  who  have  appeared  have  not, 
either  by  plea  or  otherwise,  objected  to  the 
jurisdiction,  which  is  therefore  conclusive, 
except  against  those  not  before  the  Court 
— The  Kalamazoo  (3). 

E.  G.  Clarkson,  for  the  Hesperia,  and 
Gairuford  Bruce,  for  the  owners  of  the 
cargo  of  the  Hesperia,  supported  the  ap- 
pUcation. 

Cur.  adv.  vtilt. 

Sib  R.  J.  Phoximobs  (on  December 
21st). — In  the  present  case  the  vessel  has 
not  been  under  arrest,  because  the  owners, 
under  rule  55  of  this  Court,  took  out  a 
caveat  warrant,  and  offered  to  give  bail 

(1)  See  The  Northumbria,  p.  3. 

(2)  The  section  of  the  Admiislty  Court  Act, 
1861,  which  gives  the  Court  jurisdiction,  is  as  fol- 
lows:— Section  13.  Whenever  any  ship  or  veesel, 
or  the  proceeds  thereof,  are  under  the  arrest  of  the 
High  Court  of  Admiralty,  the  said  Court  shall 
have  the.  same  powers  as  are  conferred  upon  the 
High  Court  of  Ch^cery  in  England  by  the  ninth 
part  of  the  Merchant  Shipping  Act,  1854. 

(3)  16  Jurist,  885. 


Bail  having  been  given,  the  formal  warrant 
of  arrest  became  unnecessaiy.   Stripped  of 
these  technicalities,  the  plfun  meaning  of 
this  language  is  this :  The  defendant  says 
to  the  plaintiff,  "  Don't  arrest  my  ship ;  I 
will  consent  to  give  that  bail  which  woold 
have  released  my  ship  if  the  warrant  had 
be^i  served  upon  her."     There  can  be  no 
doubt,  I  think,  what  was  the  intention  of 
the  leg^islatnre  in  the  section  to  which  I 
have  referred — namely,  that  whenever  the 
Court  was  seized  of  the  "res,"  the  jurisdic- 
tion as   to   limitation   of  liability  should 
attach.  The  bail  is  the  representative  of  the 
"res,"  and  to  all  intents  and  purposes  the 
Court  is  as  much  seized  of  the  possession 
as  if  the  "res"  itself  had  been  under  war- 
rant of  arrest  and  released.      According 
to  the  old  practice,  the  jurisdiction  of  the 
Queen's  Bench  was  in  certain  cases  only 
founded  on  the  fiact  of  the  defendant  being 
in  the  custody  of  its  marshal ;  but  this 
principle  was  holden  to  be  satisfied  by  the 
defendant's  appearance,  or  by  his  putting 
in  baU,  "for,"  as  Mr.  Smith,  in  his  Ac- 
tion  at  Law,  ed.  1857,  p.  7,  observes,  "in 
those  cases,  though  not  in  the  reaj,  he 
was  in  the  oonstfuctive  custody  of  the 
marshaL"     And  surely,  in  the  case  before 
me,  the  "res"   is  in    the  constructive, 
though  not  in  the  real  custody  of  the 
marshal  of  the  Court.     But  even  if  tha 
analogy  be  unsound,   which  it  does  not 
appear  to  me  to  be,  I  should  still  be  of 
opinion  that,  looking  to  the  whole  scope 
and  tenor  of  the  Act,  the  jurisdiction  of 
this  Court  was  intended  to  be  founded  in 
suits  of  this  description,  when  it  is  in  pos- 
session of  the  bail  which  represents  the 
"  res,"  whether  the  "  res  "  has  been  released 
in  the'giving  of  bail  after  the  arrest,  or 
whether  the  arrest  has  been  prevented,  as 
ia  this  instance,  by  such  a  caveat  as  has 
been  issued  in  this  case. 

Decree  accordingly. 


Attorneys. — ^HQlyer  and  Fenvick  for  plaintiffii; 
Lowlesa  and  Nelson  for  owners  of  the  Besperia  ; 
Walton,  Bubb  and  Walton  for  owners  of  caigo 
of  the  Sesperia. 
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THE   ENEEOT. 


Dwmage — Action  against  8team-tug  for 
CoUuion  whiUt  Towing. 

The  L.  A.,  in  charge  of  a  pilot  and  in 
tow  of  the  steam-tttg,  E.,  was  coming  up  the 
river  Thames,  and  the  M.  under  full  sail, 
was  crossing.  The  E.  attempted  to  tow  the 
L.  A.  ahead  of  the  M.,  biU  the  L.  A.  and 
M.  came  into  collision : — ^Held,  thai  the 
tleam-tug  was  to  blame  for  attempting  to 
tow  across  the  bows  of  the  M.,  and  the  pilot 
of  the  L.  A.  for  not  ordering  the  E.  to  slip 
the  tow-rope  in  time  to  avoid  the  collision. 
And  a  suit  by  the  owners  of  the  L.  A.  to 
condemn  the  steam-tug  E.  in  the  damage 
done  to  both  the  M.  and  L.  A.,  was  dis- 
missed, but  without  costs. 

This  was  a  caose  of  damage  by  the 
owners  of  the  barque  Lizzie  AisbUt  against 
the  steam-tug  Energy  to  recover  damages 
and  losses  occasioned  by  a  collision  between 
a  brig  called  the  Mary  and  the  Lizzie  Ais- 
bitt  while  the  latter  was  in  tow  of  the 
Energy. 

On  the  1st  day  of  April,  1867,  the 
Energy  took  the  Lizzie  Aisbitt  in  tow  ofi* 
Soathend  for  London,  and  when  in  Cle- 
ment's B«ach,  the  Mary  was  standing  over 
to  the  northward  and  westward  beating 
up  the  river.  .  The  steam-tng  endeavoured 
to  tow  the  Lizzie  Aisbitt  ahead  of  the  Mary, 
and  herself  jnst  passed  clear,  but  although 
attempts  were  soade  to  cast  off  the  tow- 
rope,  the  stem  of  the  Lizzie  Aisbitt  struck 
the  Mary  amidships,  and  did  her  con- 
siderable damage.  The  Lizzie  Aisbitt 
was  in  charge  of  a  dnly  licensed  pilot, 
whom  the  owners  were  compelled  to  em- 
ploy. For  this  collision  an  action  was 
brooghtby  the  owners  of  the  Mary  against 
the  Lizzie  Aisbitt  in  the  High  Court  of 
Admiralty,  and  on  the  28rd  of  No- 
vember, 1867,  the  Court  condemned  the 
Lizzie  Aisbitt  in  the  damage  to  the  Mary ; 
and  the  owners  of  the  Lizzie  Aisbitt  now 
■ought  to  recover  from  the  Energy  the 
amount  of  the  damage  done  both  to  the 
Mairy  and  the  Lizzie  Aisbitt. 

Clarkson  for  the  plaintiffs ;  and  Murphy 
tat  the  defendants. 

Cur.  adv.  vuU. 

New  SbBIM,  39. — ASXIBALTT. 


Sib  B.  J.  PHiLLDfOKE. — ^After  a  lapse  of 
more  than  two  years,  no  cause  being  as- 
signed for  the  delay,  the  Lizzie  Aisbitt  has 
brought  an  action  against  the  Energy, 
praying  that  she  may  be  condemned  in  sdl 
the  damages  and  losses  occasioned  to  the 
plantiff  by  reason  of  the  said  collision,  or 
the  negligence  or  want  of  skill  of  those 
on  boe^  the  steam-tug  Energy. 

Two  questions  of  law  have  been  sug- 
gested in  argument  in  this  case,  first, 
whether  the  Court  has  jurisdiction  in  this 
matter  ;  second,  whether  the  Energy  has 
broken  her  contract  with  the  Lizzie  Aisbitt, 
and  thereby  become  responsible  to  her  for 
the  damages  incurred  by  the  collision. 

The  question  as  to  jurisdiction  does  not 
come  before  the  Court  for  the  first  time. 
The  jurisdiction  of  the  Court  was  recog- 
nised to  a  certain  extent  in  the  case  of  the 
Julia,  to  which  I  will  presently  more  fiilly 
refer.  In  the  Nightwatch  (I)  it  was  di- 
rectly affirmed,  a  case  precisely  similar  in 
its  circumstances  to  the  present,  while 
in  the  Eobert  Pow  (2),  the  limits  with- 
in which  the  jurisdiction  must  be  exer- 
cised were  laid  down.  I  pronounce, 
therefore,  in  favour  of  the  junsdiction  of 
the  Court. 

I  have  next  to  consider  whether  the 
Energy  has,  by  reason  of  a  breach  of  con- 
tract with  the  Lizzie  Aisbitt,  become  liable 
for  the  damage  occasioned  by  the  collision 
of  that  vessel  with  the  Mary.  In  the  year 
1841,  Dr.  Lushington  decided  in  the  Jhike 
of  Sussex  (3)  that  a  steam-tng  employed 
in  towing  a  vessel  in  the  river  Medway 
was  not  responsible  for  a  damage  occa- 
sioned by  the  vessel  in  tow  coming  in  con- 
tact with  another  vessel,  the  vessel  in  tow 
having  a  licensed  pilot  on  board  at  the  time, 
and  no  error  or  negligence  being  esta- 
blished on  the  part  of  the  crew  of  the 
steam-tug.  In  the  course  of  his  judgment 
he  observed:  "Does,  then,  the  drcum- 
stance  of  a  vessel,  being  in  tow  at  the 
time,  in  any  degree  alter  the  liability  of 
parties  ?  I  apprehend  not.  What  would  be 
the  consequence  of  taking  the  responsibility 
firom  the  pilot  on  board  a  vessel  in  tow,  and 

(1)  1  Lxish.  642;  ■.&  32  Law  J.  Bep.  (k.$.) 
Adm.  47. 

(2)  Brown  &  Lush.  99 ;  s.  e.  32  Law  J.  Rep. 
(M.S.)  Adm.  164. 

(3)  1  W.  Bob.  274. 
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casting  it  upon  tbe  steamer  ?  Its  inune* 
diate  effect  would  be  a  conflict  of  aa- 
thorities  which  would  lead  to  inextricable 
confusion,  and  be  highly  prejudicial  to  the 
owners  of  vessels.  Under  the  exist- 
ing law,  if  a  licensed  pilot  is  on  board  and 
his  orders  are  obeyed,  the  owners  are  ab- 
solved from  responsibility  for  danu^  oc- 
casioned by  the  vessel ;  bat  if  the  pilot 
was  to  be  deprived  of  his  authority,  and 
the  steamer  was  not  bound  to  follow  his 
directions,  and  a  collision  ensued,  tbe 
steamer  would  be  the  agent  of  the  owners 
of  the  vessel  in  tow,  and  the  owners  of 
that  vessel  would  no  longer  be  protected 
by  the  Act  of  Parliament. 

In  184!8  the  same  learned  judge  decided 
in  the  case  of  the  Chrisiina^i)  that  steam- 
tugs  employed  in  an  ordinary  service  of 
towing  merchant  vessels,  are  bound  to 
be  subsei^ent  to  the  orders  of  the  pilot 
on  board  the  vessel  in  tow.  In  de- 
livering his  judgment  Dr.  Lusfaington 
said :  "  The  action  in  this  case  is  brought 
by  the  owners  of  a  steam-tug,  alleging 
that,  in  pursuance  of  a  contract  with  the 
owners  of  the  vessel  proceeded  against, 
they  duly  fulfilled  that  contract  in  tow- 
ing her  from  Graveeend  to  the  Surrey 
Canal  Docks.  This  averment  is  denied 
by  the  owners  of  the  Christina,  and  it 
is  alleged  in  their  behalf  that  a  collision 
with  a  brig  called  the  Mary  Clarke  was 
occasioned  by  the  misconduct  of  the 
persons  on  board  the  steam-tug,  and  that 
the  owners  of  the  barque  having  incurred 
heavy  expenses  in  repairing  the  brig  as 
well  as  their  own  vessel,  were  entitled  to 
keep  back  the  82.  claimed  by  the  steam- 
tug  by  way  of  a  set-off.  The  true  ques- 
tion, I  conceive,  which  I  have  to  determine 
is,  not  whether  there  is  anything  in  this 
case  in  the  nature  of  a  set-off,  bat  whether 
the  owners  of  the  steam- tug  have  fulfilled 
the  contract  which  they  allege  themselves 
to  have  entered  into  with  tiie  owners  of 
the  vessel  proceeded  against.  In  a  former 
decision,  I  have  had  occasion  to  observe, 
that  in  all  ordinary  cases  of  this  kind,  I 
consider  it  to  be  a  part  of  the  contract 
itself,  that  the  steam-tug  should  be  sub- 
servient to  the  pilot  on  board  the  vessel 
in  tow,  and  that  it. is  the  duty  of  the 

(4)  3  W.  Bob.  27. 


persons  on  board  the  steam-tog  implicitly 
to  obey  and  carry  out  his  orders.  I  am 
speaking  now  of  a  steam-tug  in  the  per- 
formance of  an  ordinary  towage  service. 
There  may,  indeed,  be  cases  in  which  this 
duty  ought  to  be  relaxed,  and  where  the 
rule  could  not  possibly  be  applied,  as,  for 
example,  in  cases  of  salvage,  where  the 
master  of  the  steam-tug  is  called  in  to 
remedy  the  errors  or  misfortunes  of  the 
pUot,  or  where  he  sees  a  pilot  acting  in 
mioh  a  manner  as  to  threaten  the  certain 
destruction  of  his  own  vessel,  and  to  en- 
danger the  lives  and  property  of  others. 
In  such  cases,  the  master  of  the  steam- 
tng  Would  unquestionably  be  justified  in 
exercising  his  own  discretion,  and  in 
acting  upon  his  own  knowledge  inde- 
pendently of  the  pilot.  But  these  cases, 
it  is  to  be  observed,  form  the  exceptions 
to  a  general  rule,  and  where  such  excep- 
tions are  alleged,  they  must  be  proved  by 
t)xe  fullest  and  most  satis&ctory  evidence. 
In  delivering  my  judgment  in  the  case  of 
the  Duke  of  Sutsect,  I  expressed  my  strong 
opinion  upon  the  necessity  of  adhering 
rigidly  to  this  rule,  and  I  see  no  reason 
to  depart  from  that  opinion  in  the  present 
instance." 

In  1861,  in  the  case  of  the  Jvlia,  1  LusTi. 
231,  the  Privy  Council  dealt  with  this 
question  of  contract  as  follows: — "The 
tug  was  hired  off  Folkestone,  and  the 
contract  was,  that  she  should  take  the 
Jtdia  in  tow  when  required,  and  tow  her 
as  far  as  Gbavesend.  Their  lordships 
think  it  quite  immaterial  whether  this 
hiring  took  place  on  the  importuniiy  of 
the  crew  of  the  tug,  or  on  the  spontaneoos 
suggestion  of  the  master  of  the  Jiditt, 
When  the  contract  was  ihade,  the  law 
would  imply  an  engagement  that  each 
vessel  would  perform  its  dul^  in  complet. 
ing  it;  that  proper  skill  and  diligence 
would  be  used  on  board  of  each,  and  that 
neither  vessel,  by  neglect  or  misconduct, 
would  create  unnecessary  risk  to  the 
other,  or  increase  any  risk  which  might 
be  incidental  to  the  service  undertaken. 
If,  in  the  course  of  the  performance  of 
this  contract,  any  inevitable  accident  hap- 
pened to  the  one  without  any  defoult  on 
the  part  of  the  other,  no  cause  of  .action 
could  arise.  Such  an  accident  would  be 
one  of  the  necessary  risks  of  the  engage- 
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ment  to  which  each  party  was  subject, 
uid  could  create  no  liabilitr  on  the  part 
of  the  other.  It,  on  the  other  hand,  the 
wrongM  act  of  either  oocasioned  any 
damage  to  the  other,  sach  wrongM  act 
would  create  a  responsiUlily  on  the  party 
committing  it,  if  the  anSerer  had  not  m 
any  misconduct  or  unskilfnlnees  on  his 
p^  contributed  to  the  accident.  These 
are  the  plain  rules  of  law  by  which  their 
lordships  think  that  the  case  is  to  be 
governed.' 

The  conditions  of  the  contract,  there, 
fore,  between  the  tug  and  the  vessel  towed 
under  the  charge  of  a  pilot,  aire,  so  &r  as 
they  affect  this  oase,  that  on  the  one  hand 
the  tug  shall  be  competent  to  tow  the  ship 
md  shall  obey  the  orders  of  the  pilot,  and 
that  on  the  other  hand  the  pilot  shall  give 
proper  directions  to  the  tug  and  super- 
intend her  navigation  as  well  as  that  of 
the  ship  on  wLach  he  is  aboard.  The 
defence  of  the  tug  Energy  in  this  present 
action  is  two-fold:  first,  that  she  acted 
rightly  in  porting  and  crossing  the  bows 
of  the  Mary,  and  that  the  I/izzy  Aisbitt 
acted  wrongly  in  starboarding  and  trying 
to  pass  under  the  stem  of  the  Mary  { 
secondly,  that  the  pilot  did  not  gire  the 
proper  directions  to  the  Energy. 

The  fiicts  of  the  case,  so  for  as  it  is  ne> 
oessary  to  state  them,  are  as  follows : — 

[His  Lordship  stated  the  facts  of  the 
case  and  proceeded.] 

The  master  of  the  Liztie  Aisbitt  says 
that  the  river  was  thronged  with  vessels, 
and  that  the  tug  ought  not  to  have  gone, 
as  she  did,  up  mid-channel,  but  on  one  or 
the  other  side  of  the  river.  The  Trinity 
mastetv  do  not  think  the  tug  was  wrong 
in  the  course  which  she  took  ;  if  she  were 
wrong  the  pilot  was  to  blame  for  not 
giving  her  orders  to  alter  her  course. 
There  were  160  feet  of  tow  rope  out.  The 
Lizzie  Aisbitt  had  passed  two  vessels  lying 
in  thestream,  one  by  starboarding,  the  other 
by  porting,  just  before  the  collision,  and  the 
Mary  was  particularly  noticed  by  the 
pilot  at  a  distance  of  250  feet,  when  the 
tog  and  the  Lizxie  Aisbitt  were  straight 
up  the  reach.  The  Mary  was  standing 
across  the  river  on  the  port  tack,  and  the 
tug  ported  and  cleared  the  Mary,  the 
Lizzie  Aisbitt  starboarded  under  the  direc- 
tion of  the  pilot  and  ran  into  her  amidships 


on  the  starboard  side.  The  pilot  had  pre* 
viously  run  to  let  go  the  rope,  which  was 
wound  round  the  starboard  bitt-head,  but 
he  found  no  one,  he  says,  to  help  him  in 
doing  this. 

The  Trinity  masters  advise  me  that 
when  the  Mary  was  seen,  it  must  have 
been  apparent  that  she  was  not  backing 
and  fiUing,  but  under  full  sail  standing 
to  the  north  on  the  port  tack,  and  of 
course  with  headway  upon  her,  and  it  was 
an  error  in  judgment  on  the  part  of  the 
tug  to  attempt  to  tow  the  Lizzie  Aisbitt 
across  the  bows  of  the  Mary,  The  Lizzie 
Aisbitt  would  probably  have  come  into 
collision  if  she  had.  followed  the  tug, 
although  the  tug  herself  just  succeeded  in 
clearing  the  Mary. 

The  first  defence,  therefore,  set  up  on 
behalf  of  the  tug  in  this  cause  fiuls. 

I  have  now  to  consider  the  second 
defence,  viz.,  that  the  pilot  did  not  give 
proper  directions  to  the  tug.  It  was  the 
duty  of  the  pilot,  when  the  tug  ported,  to 
hail  her  to  let  go  the  tow  rope.  The 
tow  rope  on  board  the  tug  is  attached  by 
a  simple  slip,  an  eye  over  a  hook,  so 
&stened  that  it  can  be  let  go  immediately. 
The  pilot,  according  to  his  own  evidence, 

fave  no  order  at  all  to  the  tug,  but  ran 
imself  to  cast  the  rope  off  &om  the 
starboard  bitts  round  whioh  it  was  be- 
layed ;  in  doing  which,  he  was,  as  I  have 
said,  unassisted.  The  tug,  if  the  proper 
order  had  been  given  to  her,  could  have 
cast  off  her  rope  in  a  much  shorter  time. 
And  if  that  order  had  been  given,  in  all 
probabihty  the  barque  would  have  gone 
under  the  stem  of  the  Mary,  and  the 
coUision  would  not  have  taken  place.  If 
the  tug  had  disobeyed  the  order  of  the 
pilot,  she  would  have  been  guilty  of  a 
breach  of  contract,  and  have  been  re- 
sponsible for  the  collision.  As  it  was, 
the  tug  committed  an  error  which  was 
not  corrected,  as  it  ought  to  have  been, 
by  an  order  firom  the  pilot.  I  must,  there- 
fore, dismiss  the  suit  against  the  tug; 
but,  having  regard  to  all  the  circum- 
stances, I  sbaU  make  no  order  as  to  costs. 
Decree  aceordingly. 

Attorneys — SUicken  &  Jopp,  for  plaintiffs;  Thomas 
Cooper,  for  defendants. 
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March  15,  29. 1      thb  john  bellamt. 

Damage — Reference  to  Registrar — Claim, 
by  Underwriters — Evidence. 

On  a  reference  to  the  registrar  in  a  cause 
of  damage  the  ^plaintiffs,  who  were  under-f 
writers  of  the  cargo,  and  had  paid  as  for  a 
total  loss,  prodMced  in  support  of  their  tiHe 
as  owners  of  the  cargo  lost,  the  policies  of 
insurance  of  the  cargo,  the  hiUs  of  lading, 
and  tlie  invoice  and  copy  manifest ; — Held, 
thai  the  plaintiffs  must  give  further  evidence 
of  the  value  of  the  goods,  and  of  a  discharge 
from  the  owners  of  the  cargo. 

This  was  a  special  case  for  the  opinion 
of  the  Coort  apon  the  qaestions  of  law 
arisiiig  &om  the  following  &ct8:  —  The 
ship  John  Bellamy  had  been,  pronounced 
solely  to  blame  in  certain  causes  of 
damage  instituted  against  her  in  the  High 
Court  of  Admiralty,  and  had  been  coa- 
demned  in  damages  and  costs.  On  the 
reference  to  the  registrar  and  merchants, 
it  appeared  that  one  of  the  causes  had 
been  instituted  on  behalf  of  Richard  Rhod 
Swan  and  others,  "  owners  of  cargo,  now 
or  lately  laden  on  board  the  brigantine  or 
vessel  J/ure^."  But  these  plaintifis  tui^ed 
out  to  be  not  the  owners  of  the  cargo  at 
the  time  of  shipping  it,  but  underwriters 
upon  the  cargo  who  had  paid  for  a  total 
loss  upon  it  before  the  institution  of  the 
suit.  They  produced  the  policies  of  insur- 
ance, which  had  been  given  up  to  them, 
and  the  bills  of  lading,  and  also  the  in. 
voice,  and  a  copy  of  the  manifest. 

Deane  and  Clarhson,  for  plaintiflEs. — As 
holders  of  the  bills  of  lading  of  the  cargo, 
and  having  paid  for  a  total  loss,  the  plain- 
tiifa  are  the  absolute  owners ;  they  are  the 
only  proper  persons  able  to  give  a  dis- 
charge, and  cannot  be  compelled  to  dis- 
cover the  owners  of  the  cargo  at  the  time 
of  shipment  otherwise  than  as  appears  by 
the  bills  of  lading,  or  shew  that  the  insur- 
ance moneys  were  paid  to  them,  or  on  their 
account,  further  than  is  shewn  by  the  de- 
livery up  of  the  policies  and  bills  of  lading. 
The  plaintifis  are  Qot  bound  to  obtain 
their  discharge. 

J3w«  and  Oohen,  for  the  defendants. — 
The  plaintiffs  should  prove  who  were  the 
tri^e  owners  of  the  cargo,  and  to  whom, 


and  on  what  account,  the  insurance  moneys 
were  paid.  They  should  also  procure  a 
discharge  from  the  persons  on  whose  be- 
half the  cargo  was  shipped,  as,  until  this 
is  done,  the  defendants  are  unable  to  in- 
vestigate and  settle  the  proper  value  of 
the  cargo  which  they  would  have  to  pay. 
Our.  adv.  vult. 

SiE  R.  J.  Phillimoeb. — That  the  un- 
derwriters must  sue  in  this  Court  in  the 
name  of  the  owner  is  a  position  admitted 
by  the  counsel  on  both  sides.  It  is  an  equally 
incontrovertible  position  that  where,  as  in 
this  case,  an  abandonment  by  the  shippers 
to  the  underwriters  is  proved,  all  that  the 
shippers  can  give  is  passed  to  the  under- 
writers.  The  question  is,  have  the  shippers 
given  such  a  title  to  the  underwriters  as 
enables  them  to  claim  firom  the  defendants 
the  damages  and  costs  due  to  the  owners 
of  cargo  on  board  the  Eweha,  or,  in  other 
words,  have  the  shippers  proved  that  they 
were,  or  that  they  represent,  the  owners  of 
the  cargo,  who  are  indemnified  W  the  party 
condemned  in  those  damages  ?  The  defend- 
ants, the  obligati  ex  delicto,  have  certainly  a 
right  to  be  secured  against  the  liability  of 
a  future  demand  from  the  possessors  of  a 
better  title  than  that  which  has  been  fur- 
nished by  the  shippers  to  the  underwriters. 
The  defendants  contend  that  they  would 
not  have  this  security  if  they  paid  the 
compensation  awarded  to  the  underwriters 
on  the  present  evidence,  and  that  they  are 
entitled  to  insist  on  the  production  of  a 
discharge  from  the  original  owners,  which 
the  underwriters  cannot  or  will  not  obtain 
from  the  shippers. 

The  underwriters  maintain  that  they 
have  produced  aU  the  requisite  evidence ; 
they  rely  on  the  fact  of  the  shipment  of 
the  goods  by  the  shippers,  proved  by 
the  bills  of  lading,  on  the  &ct  of  the 
insurance  of  the  goods  by  the  shippers, 
proved  by  the  return  of  the  policies  and 
receipt  for  the  money  paid  upon  the  in- 
suranoes,  and  upon  the  proposition  of  law 
that  the  shipper  is  the  agent  of  the  owner 
so  as  to  bind  him  in  this  matter,  and  to 
secure  the  defendant  against  any  fhtnre 
demand  from  him.  I  have  to  consider 
whether  this  evidence  of  title  to  the  por- 
perty  be  adequate,  and  such  as  the  defen- 
dant must  accept. 
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First,  aa  to  tbe  bill  of  lading.  This  in- 
sfamment  is  not  per  $e  incontrovertible  evi- 
dence that  the  property  specified  in  it  has 
passed  to  the  holder. 

A  bill  of  lading  is  a  contract  of  carri> 
age,  disdoeing  the  names  of  shipper  and 
consignee  only,  and  does  not  prove  that 
the  shipper  is  the  owner.  These  bills  ore 
nsoallj  drawn  out  in  triplicate ;  in  the 
present  instance  I  observe  that  the  bill  of 
lading  has  these  words :  "  In  witness 
whereof  the  master,  or  purser,  of  the  said 
ship  has  affirmed  to  four  biUs  of  lading, 
all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished,  the  other 
three  to  stand  void."  It  may  be  that  one 
of  these  bills  of  lading  has  been  delivered 
at  an  earlier  date  to  some  persons  other 
than  the  underwriters,  which  other  per- 
sons would,  on  the  ground  of  earlier  pos- 
session of  the  bill  of  lading,  have  a  prior 
title  to  the  goods — Barber  and  others  v. 
Myeniein  (1),  Couturier  and  others  v. 
Hastie  and  others  (2). 

With  respect  to  the  fact  of  insuring, 
the  insured  may  have  done  so  as  agents,  or 
have  had  an  insurable  interest  of  their 
own  in  the  goods,  distingoishablo  from 
property  in  them. 

With  respect  to  the  receipt  of  the  money 
paid  on  the  insurance,  the  insurer  is  only 
concerned  in  ascertaining  that  the  money 
is  paid  to  the  person  who  insured,  who, 
as  I  have  already  said,  is  not  necessarily 
the  owner  of  the  goods. 

With  respect  to  the  contention  that  the 
shipper  is  the  agent  of  the  owner  and 
would  bind  him  by  his  act  in  this  matter, 
and  therefore  secure  the  defendant  from 
futare  lia,bility,  no  'authority  has  been 
cited  which  satisfies  me  that  this  proposi- 
tion of  law  is  sound.  The  shipper  is  the 
agent  of  the  owner  to  put  the  goods  on 
board,  but  I  am  not  satisfied  that  the  in- 
surance of  the  goods  is  within  the  ordin- 
ary scope  of  his  agency ;  and  no  special 
circumstance  is  suggested  in  the  case 
be£are  me.  It  has  also  been  contended 
by  the  counsel  for  the  defendant  that  he 
is  entitled  to  the  best  evidence  as  to  the 
value  of  the  goods  which  he  is  to  pay. 
The  underwriters,  of  course,  do  not  know 
the  value  of  the  goods,  and  the  invoice 

(1)  Iaw  Rep.  4  Appellate  Serin,  317. 

(2)  H.L.  Eep.  673. 


does  not  necessarily  furnish  it.  The  real 
value  may  be,  and  often  is,  from  varions 
causes,  not  represented  in  the  invoice,  and 
it  is  urged  that  If  the  owners  were  dis- 
closed the  defendant  woold  have  the 
means  of  ascertaining  the  true  value  of 
which  he  is  now  deprived,  and  that  the 
underwriters  ought  not  to  be  allowed  to 
stand  in  a  more  &vourable  position  than 
the  owner  whom  they  represent. 

After  some  cpusideration,  I  am  opinion 
that  the  defendant  is  entitled  to  require 
evidence  of  a  discharge  from  the  original 
owners  before  the  underwriters  can  enter 
upon  the  investigation  of  the  amount  of 
compensation  for  which  he  is  liable. 

I  do  not  mean,  however,  to  decide  that 
sufficient  evidence  of  the  value  of  the 
goods  may  not  be  obtained  without  a  per- 
sonal examination  of  the  owners,  and  in- 
curring an  expense  which  such  an  exami- 
nation in  the  case  of  foreign  owners  must 
entail.    No  order  as  to  costs. 

Decree  accordingly. 

Attorneys — Lowless  &  Nelson,  for  plaintiffs; 
Westall  &  Roberta,  agents  for  Forshaw  & 
EaTrkins,  Liverpool,  for  defendantii. 


THIS  PBINCBSS  BOTAL. 


1869.     X 

Dec.  21.  / 

Amendment — Mistake  in  the  Praecipe  to 
institute  Cause. 

In  the  prtedpe  to  inatHute  the  cause  the 
plaintiffs  stated  the  suit  as  one  of  "  damage 
to  cargo,"  and  the  affidavit  to  lead  warrant 
alleged  tliat  plaintiffs  had  sustained  damage 
by  breach  of  duty  and  breach  of  contract. 
After  the  arrest  of  the  ship  and  appearance 
entered  on  behalf  of  her  owners'  motion  to 
amend  by  striking  out  of  the  praecipe  to 
institute  the  words  "  damage  to  cargo,"  and 
substituting  the  words  "  breach  of  duty  and 
breach  of  contract  on  the  part  of  the  master 
and  crew,"  granted  on  payment  of  the  costs 
occasioned  by  the  miS'Statement  in  the  prae- 
cipe. 

On  the  24th  of  November,  1869,  a  cause 
was  instituted  on  behalf  of  the  owners  of 
the  cargo  of  the  Princess  Royal  against 
the  Princess  Royal  and  her  freight.  In 
the  praecipe  to  institute,  the  cause  was 
stated  to  be  "a  cause  of  damage  to 
cargo."    At  the  time  the  cause  was  insti- 
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tuted,  an  affidavit  to  lead  warrant  was 
filed.  The  affidavit  stated,  that  the  plain- 
ti£&  had  sustained  considerable  damagfes 
by  the  breach  of  duty  and  breach  of  con« 
tract  on  the  part  of  the  master  and  crew 
of  the  PrincesB  Boyal,  and  that  no  owner 
or  part  owner  of  the  vessel  was  domiciled 
in  England  or  Wales.  A  warrant  was 
forthwith  iHsned,  and  the  ship  was  ar- 
rested on  the  25th  of  November.  On  the 
29th  of  November  an  appearance  was  en. 
tered  on  behalf  of  the  owner  of  the  Prin- 
cess Moyal. 

S.  H.  Shephard,  on  behalf  of  the  plain- 
tiffs,  now  moved  to  amend  the  pnecipe  to 
institute  by  striking  out  the  words  "  da- 
mage to  cargo." 

[SiE  RoBKRT  Phillimobe. — What  words 
do  you  propose  to  substitute  ?] 

If  necessary,  it  is  proposed  to  substitute 
the  words  "  breach  of  duty  or  breach  of 
contract  on  the  part  of  the  owner,  master 
or  crew  of  the  ship."  Those  are  words 
used  in  the  6th  section  of  the  Admiralty 
Court  Act,  1861. 

Mr,  G.  F.  Phillinwre,  for  the  defendants. 
The  original  motion,  as  it  stood,  was  wholly 
improper,  but  if  the  application  in  the 
form  in  which  it  is  now  put  by  counsel  be 
granted  the  plaintiffs  should  pay  the  costs 
of  the  cause  up  to  the  present  time.  Until 
now  the  whole  proceedings  have  been  irre- 
gular. A  suitor  cannot  avail  himself  of 
the  process  of  this  Court  to  arrest  a  ship 
unless  in  the  prssoipe  to  institute  he  stat^ 
the  nature  of  the  cause  of  action  in  respect 
of  which  he  arrests  her.  The  Court  of 
Chancery  has  laid  down  very  stringent 
rales  with  reference  to  the  writ  of  ne  exeat 
regno,  and  this  Court  should  not  be  less 
careful  to  prevent  the  abuse  of  its  process. 
DanieU'a  Glumeery  Practice,  4th  ed.  p.  1536. 
If  the  plaintiff  in  a  cause  arrests  property 
he  does  so  at  his  peril.  The  ship  proceeded 
against  has  been  arrested  in  a  cause  of  da* 
mage  to  cargo,  and  now  it  is  practically 
admitted  that  -tiiere  is  no  cause  of  action 
in  respect  of  damage  to  cargo. 

Sib  Robert  Phillimoeb. — The  canse  of 
action  has  been  properly  stated  in  the  affi- 
davit which  is  csJled  the  affidavit  "  to  lead 
warrant,"  and  all  that  the  plaintiffs  now 
by  their  motion  as  amended  ask  leave  to 
do  is  to  amend  "  the  praecipe  to  institute," 


80  as  to  make  it  correspond  with  the  affi- 
davit to  lead  warrant.  I  grant  leave  to 
the  plaintiff  to  amend  the  pnecipe  by 
striking  out  the  words  "  damage  to  cargo" 
and  substituting  the  words  "breach  of 
duty  or  breach  of  contract  on  the  part  of 
the  owner,  master  or  crew  of  the  ship." 
The  plaintiffs  must  pay  the  costs  occa- 
sioned by  the  mis-statement  of  the  cause 
of  action  in  the  prsBcipe  to  institato. 

Amendment  accordingly. 

Procton — Dyke  &  Stokes,  for  pUintifli. 
Attorneys — C.  H.  Bartrer,  agent  for  Tnrnball  te 
Bell,  West  Hartlepool,  for  defendants. 


THE   HERMAN   WEDEt. 


1870.        1 

March  29.  / 

Salvage — Jwri»diction  wider  1,000{, — 
Agreem^, 

Where  a  vessel  had  been  arrested  in  two 
causes  of  saloage,  which  upon  motion  by 
consent  of  all  parties  had  been  consolidaled, 
and  a  petilum  was  afterwards  filed,  a  mo- 
tion by  defendants  to  dismiss  the  suit  with 
costs  and  damages,  as  the  value  qf  the  pro- 
perly saved  was  under  1,000Z.,  was  r^ected 
with  costs. 

Semble — Xfnder  the  County  Courts  Admi- 
ralty Jurisdiction  Act,  1868,  the  High  Court 
of  AdmiraUy  may  in  its  discretion  take 
cognizance  of  salvage  suits  when  the  value 
of  the  property  saved  is  under  1,000Z. 

On  the  2nd  of  February,  1870,  the 
brig  Herman  Wedel,  of  Holmeetrand,  in 
Norway,  having  been  found  derelict,  was 
brought  into  Dartmouth,  a&d  on  the 
3rd  and  5th  of  the  same  month  two 
causes  of  salvage,  one  in  the  sum  of 
1,8002.  and  the  other  in  the  sum  of  2,5002., 
were  instituted  against  the  vessel,  and, 
the  master  being  unaUe  to  obtain  bail, 
the  vessel  remained  under  airest.  The 
defendants  appeared  absolutely,  and  ou 
the  11th  of  March  the  two  suita  were 
upon  motion  on  behalf  of  the  defendants 
oonsolidated. 

Pritchard  moved  to  di""'"*  ths  suits, 
and  to  condemn  the  plaintifib  in  costs 
and  damages. — It  is  clear,  &om  IJte  valua- 
tion of  the  person  appointed  by  the 
receiver  (under  the  50th  section  of  the 
Merchant  Shipping  Act,  1862),  that  the 
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value  of  the  propertj  sayed  ia  only  9502., 
and  this  valuation  is  confirmed  by  the 
affidavits  on  behalf  of  the  defendants. 
The  Court's  jurisdiction  ia  ousted  inune- 
diately  proof  is  jcnven  that  the  value  is 
under  1,0002. — Tne  Merohant  Shipping 
Act  (Amendment  Act),  1862,  a,  4a ;  The 
WaUam  and  John  (1) ;  The  Louisa  (2). 
The  County  Courts  Admiraliy  Jurisdic- 
tion Act,  1868  (31  &  32  Vict,  a  71)  does 
not  affeot  this  case.  This  is  not  a  cause 
transferred  from  the  County  Court  under 
section  6,  nor  is  section  9  (3)  applicable, 
as  there  has  been  no  agreement  to  take 
proceedings  in  this  Court.  That  section 
cannot  be  canstraed  to  confer  jurisdiction, 
otherwise  it  must  give  a  similar  jurisdic- 
tion in  all  salvage  cases  to  every  superior 
Court.  As  to  damages  he  cited  Hie 
Sleonore  (4) ;  The  Margaret  and  Jane  (5). 

Deane  and  Cohen,  tor  plaintiffs. — The 
affidavits  filed  by  the  defendants  do  not 
conclusively  shew  the  value  to  be  under 
1,0002.,  and  the  plaintiffs'  affidavits  contra- 
dict the  fact,  and  prove  a  larger  value. 
The  consolidation  of  the  causes  amounts 
to  an  agreement  that  the  causes  should  be 
tried  in  this  Court,  and  under  such  cir- 
cumstances the  9th  section  of  the  County 
Courts  Act  gives  this  Court  jurisdiction. 

Pritehard  in  reply. 

(1)  Br.  &  L.  66;  ■.&  82  Law  3.  Bep.  (ka) 
Adm.  102. 
(3)  Br.  &  L.  68. 

(3)  The  31  &  32  Vict,  c  71.  a  9,  enacU, 
"  If  any  person  shall  take,  in  the  High  Court 
of  Admiralty  of  England,  or  in  any  superior 
Court,  proceedings  which  he  might  without  agree- 
ment hare  taken  in  a  County  Court,  except  by 
Older  of  the  Judge  of  the  High  Court  of  Admiralty, 
or  of  such  superior  Court,  or  of  a  County  Court 
having  Admiralty  jurisdiction,  and  shall  not  re- 
eorer  a  anm  exceeding  the  amount  to  which  the 
jnrisdietion  in  the  Ccnont^  Court  in  that  Admiralty 
eaase  is  limited  by  this  Act,  and  also  if  any  per- 
son without  agreement  shall,  except  by  order  aa 
aforesaid,  take  proceedings  as  to  salvage  in  the 
High  Court  of  Admiralty,  or  in  any  superior 
Court  in  respect  of  propoity  saved,  the  value  of 
which,  when  saved,  does  not  exceied  1,000/.,  he 
sball  not  be  entitled  to  costs,  and  shall  be  liable 
to  be  condemned  in  coeta,  tmless  the  Judge  of  the 
High  Court  of  Admiralty,  or  of  a  superior  Court, 
befere  whom  the  cause  is  tried  or  beard,  shall 
tatitj  that  it  was  a  proper  Admiralty  cause  to  be 
tried  ia  the  High  Court  of  Admiralty  of  England 
or  in  a  superior  Court." 

(i)  Br.  &  L.  186. 

(6)  38  Law  J.  Bep.  («r3.)  Adm.  38. 


Sir  B.  J.  Phuxikobs. — ^Thia  is  a  cause 
of  salvage,  instituted  in  the  High  Court 
of  Admiralty.  The  plaintiffs,  having  filed 
their  petition,  move  the  Court  to  order 
the  defendants  to  file  their  answer,  and  to 
appoint  an  early  day  for  an  examination 
of  a  portion  of  the  crew,  and  there  is  a 
counter  motion  on  behalf  of  the  defend* 
ants  to  this  effect :  That  I  will  dismiss  the 
suit  for  want  of  jurisdiction,  and  condemn 
the  plaintiffs  in  the  costs  of  the  suit. 

Now  if  the  law  compelled  me  to  comply 
with  the  prayer  of  the  defendants  I  should 
be  very  sorry,  because  I  should  feel  that 
this  Court  had  been  made  the  instrument 
of  doing  considerable  injustice.  However, 
if  the  law  be,  as  has  been  pressed  upon 
me  by  the  counsel  for  the  defendants,  that 
whenever  it  is  disclosed  to  this  Court  that 
the  sum  is  under  the  value  specified  in  the 
3rd  section  of  the  County  Court  Admiralty 
Jurisdiction  Act,  31  &  32  Vict.  c.  71,  the 
jurisdiction  of  this  Court  is  absolutely 
ousted,  I  should  have  no  alternative  but 
to  make  the  order  which  the  defendants 
pray. 

The  dates  of  proceedings  in  the  cause 
are  of  some  importance  with  respect  to  the 
application  of  the  law  to  the  facts  of  the 
case  which  1  am  about  to  mention. 

This  vessel,  a  derelict  foreign  vessel,  was 
salved  about  the  2nd  of  February,  and  was 
brought  into  Plymouth  on  the  2nd  or  3rd 
of  February,  and  on  the  9th  of  February 
the  salvois  instituted  a  cause  in  this  Court. 

On  the  14th  of  February,  the  present 
defendants  instituted  an  absolute  appear- 
ance, and  on  the  25th  of  February,  I  find 
that  the  salvors  having  pressed  the  defen- 
dants to  file  affidavits  as  to  the  value  of 
the  ship  were  opposed  by  the  defendants, 
and  at  the  requisition  of  the  defendants 
their  application  was  rejected  with  costs. 
I  mention  that  circumstance  because  it 
goes  to  shew  that  there  was  certainly  on 
the  part  of  the  plaintiffs  in  this  case  a 
bona  fide  desire  not  to  place  a  foreign 
vessel  in  a  wrong  position  with  respect  to 
bail,  but  an  earnest  wish  on  their  part  ap- 
parently to  ascertain  what  was  tiie  r^ 
value  of  the  ship,  and  that  bail  should  be 
g^iven  for  that,  and  not  for  a  fictitious 
amount. 

On  the  4th  of  March,  I  find  there  were 
affidavits  filed  by  the  defendants,  one  by  a 
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Mr.  Philip,  (mother  hy  a  Mr.  Ashford; 
making  the  value  of  the  vessel  1,2732.,  and 
of  the  cargo  6771.  Os.  6d.,  therefore  some- 
what nnder  the  sum  of  1,000{. ;  and  on 
the  15th  of  March,  at  the  request  of  the 
defendant!!,  as  well  as  the  plaintifPs,  the 
two  causes  of  salvage  which  had  been 
brought  were  consolidated,  and  it  is  not 
till  the  defendants  are  pressed  for  their 
answer  in  the  plaintiffs'  motion  of  to-daj, 
that  thej  set  np  for  the  first  time  that  the 
Court  haa  no  jurisdiction  by  reason  of 
the  value  of  the  vessel,  and  the  cargo 
being  under  1,000Z. 

Various  cases  have  been  cited  to  me.  The 
William  and  John  (1),  and  The  Louisa  (2) 
(which  were  principally  relied  upon  to 
prove  that  under  the  Merchant  Shipping 
Acts,  which  absolutely  and  in  express 
terms  took  away  the  jurisdiction  of  this 
Court  where  the  value  was  under  1,OOOZ.), 
objection  might  be  taken  to  the  jurisdic- 
tion of  the  Court  at  any  time,  and  in 
the  opinion  of  my  learned  predecessor, 
was  &tal  to  whatever  extent  proceedings 
had  previously  g^ne. 

I  do  not  find  myself  at  all  pressed  with 
the  authority  of  those  cases ;  if  I  did  I 
should  certainly  think  it  my  duty  to  fol- 
low them,  but  since  those  cases  were  de- 
cided, the  Statute  81  <fc  32  Vict.,  chapter 
71,  which  was  passed  in  1868,  has  become 
the  law  of  the  land,  and  has  made  a  most 
material  difference  (according  to  the  lan- 
guage of  the  enactment)  in  the  jurisdic- 
tion of  this  Court  with  respect  to  suits 
instituted  for  a  value  under  l.OOOi. 
Under  the  6th  section  the  Court  may,  al- 
though the  case  be  one  for  a  value  of 
under  the  sum  of  1,0002.,  and  pending 
in  a  County  Court,  in  the  exercise 
of  its  discretion,  order  it  to  be  tried  here. 
There  is  an  entire  change  in  the  law  since 
the  decisions  to  which  I  have  been  re- 
ferred, and  since  the  passing  of  the  Mer- 
chant Shipping  Acts,  on  the  language 
of  which  these  decisions  were  entirely 
founded,  and  it  is  no  longer  the  case,  as 
it  was  when  those  decisions  were  given, 
that  this  Court  has  no  discretion  to  exer- 
cise as  to  whether  it  will  entertain  cases 
in  which  the  value  is  under  l.OOOZ.  The 
Court  has  that  discretion,  and  therefore, 
as  I  have  already  said,  those  cases,  as  it 
appears  to  me,  become  inapplicable  alto- 


^ther  as  affording  any  guide  to  the  Court 
in  the  present  state  of  the  law. 

The  9th  section  says : — [£Qs  Lordship 
read  the  section,  and  proceeded.]  It  would 
suffice,  perhaps,  to  have  read  those  words 
of  the  statute  to  shew  how  entirely  inap- 

EUcable  the  decisions  under  the  Merchant 
ihipping  Acts  must  be  to  the  present 
state  of  the  law.  I  agree  with  the  ar- 
gument of  Mr.  Cohen  entirely,  that  look, 
mg  to  the  dates  which  I  have  men- 
tioned, and  the  proceedings  of  the  de- 
fendants in  this  case,  they  must  be  con- 
stcned  as  an  agreement  on  their  part  tht^ 
the  case  should  be  tried  in  the  High  Court 
of  Admiralty,  and  if  it  were  not  so,  I 
should  hold  that  the  Court  having  a  dis- 
cretion to  exercise  as  to  whether  it  would 
entertain  this  suit  or  not,  the  objec- 
tion to  its  jurisdiction  is  taken  at  much 
too  late  a  period,  and  I  should  not  hesi- 
tate, if  it  were  necessary,  to  make  an 
order  under  the  9th  section,  that  the  case 
should  proceed  in  this  Court. 

I  should  also  observe  that,  if  it  were 
necessary  to  go  into  that  pEu:^  of  the  case, 
I  am  not  satisfied  upon  the  affidavits  be- 
fore me  that  (to  use  the  words  of  the 
County  Courts  Admiralty  Jurisdiction 
Act)  "the  value  of  the  property  saved 
does  not  exceed  1,000{."  I  think  the  fiair 
deduction  from  the  statements  in  the  affi- 
davits made  (and  in  that  I  include  the 
affidavits  on  hoth  sides)  would  be  that  it 
did  exceed,  though  not  by  a  very  large 
amount,  1,0002.  But  I  do  not  rest  my 
judgment  upon  that  &ct.  I  rest  it  on 
the  question  of  law,  that  in  my  judgment^ 
taking  into  consideration  the  sections  to 
which  I  have  referred,  this  Court  has 
jurisdiction  in  this  matter;  and  looking 
to  the  conduct  of  the  defendants  in  this 
case,  I  think  I  should  not  do  justice  un- 
less I  rejected  their  motion  with  costs, 
and  granted  the  motion  of  the  plaintiff. 
Decree  according. 

Froctora — Fielder  &  Simmer,  for  plaintifb ;  lyfkn 
&  Stokes,  for  defendants. 
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[IN  THE  PRIVy  COUNCIL.] 
■t^n        1      "^^  QnsiN,  appeUatU,  v. 


Jane  27, 


,28.  J 


jAHBS  CARLTN,  respondent. 

THE    SALTAOOB.* 


Foreign  EnlutmerU  Act  (59  Oeo.  3.  c.  69. 
«.  7) — Construction — Forfeiture  of  Ship. 

The  Foreign  Enlistment  Act  (59  Cfeo.  3. 
e.  69,  ».  7)  provides,  that  if  any  person 
sluiU,u>ithouithe  leaee, ifc,  equip,  furnish, or 
fit  out,  any  ship  or  vessel  tvith  intent  or  in 
order  that  such  ship  or  vessel  shaU  be  em- 
ployed in  the  service  of  any  foreign  prince, 
or  fif  any  person  or  persons  exercising  or 
assuming  to  exercise  any  powers  of  govern- 
ment m  or  over  amy  foreign  state,  as  a 
transport,  ^.,  every  such  person  shall  be 
guilty  of  a  misdemeanour,  and  every  such 
ship  shaU  he  forfeited.  The  respondent's 
sh^  was  fitted  out  as  a  transport  for 
the  service  of  certain  persons  in  the  island 
of  Cuba,  who  had  revolted  from  Spain,  and 
hoi  assumed  to  exercise  government,  and 
seere  conducting  hostilities  against  Spain. 
It  did  not  appear  who  the  persons  were  or 
over  what  pari  of  Cuba  they  assumed  to 
eteeroise  government : — ^Held,  that  inasmveh 
as  the  persons  in  whose  service  the  ship 
was  employed  assumed  to  exercise  govern- 
ment, there  was  a  breach  of  the  provisions 
of  the  Act,  and  the  respondent's  ship  was 
liable  to  forfeiture. 

This  was  an  appeal  from  tiie  Yice- 
Admiraltj-  Court  of  tne  Bahamas  dated  the 
13th  of  August,  1869,  restoring  a  vessel 
caUed  the  Salvador,  -which  had  been  seized 
by  the  Beoeiver  Qeneral  for  a  breach  of 
the  Foreign  Enlistment  .^ct,  59  G«o.  3.  c. 
69.  8.  7  (1)  under  a  warrant  issued  by  His 

*  Pieaent — Lord  Caima,  Sir  J.  ColTile,  Sir  J. 
Napier,  and  Sir  B.  Phillimore. 

(I)  That  if  any  peiaon,  ^thin  anv  part  of  the 
IJiiitcd  Kingdom,  or  in  any  part  of  Her  Majesty's 
doninioiiB  ^yond  the  seas,  shall  without  ih»  team 
aad  UetKss  ^  His  Mqjesty  tor  that  purpose  first 
had  and  obtained  as  aforesaid,  equip,  Jumuh,  fit 
oW  or  arm,  or  attempt,  or  endeavour  to  equip,  fur- 
niik,  fit  ont  or  arm,  or  procure  to  be  equipped, 
fomisbed,  fitted  ont  or  armed,  or  shall  knowingly 
aid,  asnat  or  be  concerned  in  the  equipping,  Gar- 
nishing, fitting  out  or  arming  of  any  ship  or  vessel 
vith  intent  or  in  order  that  such  ship  or  vessel 
shall  be  employed  in  the  service  of  any  foreign 
frimtt,  stats  or  potentate,  or  of  any  foreign  colony, 
prmmee  or  part  of  any  provinee  or  people,  or  of 
any  ptrton  or  penom  exorcising  or  atsuming  to 
tJtrcite  any  powers  of  government  in  or  over  any 
New  SnuBS,  39. — Adwraltt. 


Excellency  the  (Joyemor  of  the  Bahama 
Islands, 

The  cause  commenced  in  the  Vioe-Ad- 
miralty  Court  on  the  22nd  of  May,  1869, 
and  on  the  29th  of  May,  1869,  an  appear- 
ance, under  protest,  was  entered  for  James 
Carlin,  and  a  claim  filed  in  his  name  for 
the  vessel.  These  proceedings  were  fol> 
lowed  by  a  protest,  which  raised  the  ques- 
tion, amongst  others,  whether  a  cause  of 
forfeiture  could  be  sustained  under  the 
sixth  section  of  the  Act,  and  the  Judge 
ultimately  decided  that  the  causes  of  for- 
feitoremust  be  confined  to  alleged  breaches 

foreign  state,  colony,  province  or  part  of  any  pro- 
vince or  people,  as  a  transport  or  store  skip,  or 
with  intent  to  cruise  or  commit  hostilities  against 
any  prince,  state  or  potentate,  or  against  the  sub- 
jects or  citizens  of  any  prince,  state  or  potentate, 
or  against  the  persons  exercising  or  assuming  to 
exercise  the  powers  of  government  in  any  colony, 
province  or  part  of  any  province  or  country,  or 
against  the  inhabitants  of  any  colojiy,  province  or 

ert  of  any  province  or  country,  with  whom  His 
ajeety  shall  not  then  be  at  war ;  or  shall,  within 
the  United  Kingdom,  or  any  of  His  Majesty's  do- 
minions, or  in  any  settlement,  coloiw,  territory, 
island  or  place  belonging  or  subject  to  His  Majesty, 
issue  or  deliver  any  commission  for  any  ship  or 
vessel,  to  the  intent  that  such  ship  or  vessel  shall 
be  employed  as  aforesaid,  every  such  person  so 
offending  shall  be  deemed  gnil^  of  a  misdemes- 
nonr,  and  shall,  upon  conviction  thereof,  upon  any 
information  or  indictment,  be  punished  by  fine 
and  imprisonment,  or  either  of  them,  at  the  dis- 
cretion of  the  Court  in  which  such  offender  shall 
be  convicted ;  and  every  such  ship  or  vessel,  with 
the  tackle,  appcucl  and  Aimitnre,  together  with 
all  the  materials,  arms,  ammunition  and  stores, 
which  may  belong  to  or  be  on  board  of  any  such 
ship  or  vessel,  shall  be  forfeited ;  and  it  shall  be 
lawful  for  any  officer  of  His  Majesty's  customs  or 
excise,  or  any  officer  of  His  Mi^esty's  navy,  who 
is  by  law  empowered  to  make  seizures,  for  any 
forfeiture  incurred  under  any  of  the  laws  of  cus- 
toms or  excise,  or  the  laws  of  trade  and  naviga- 
tion, to  seize  such  ships  and  vessels  aforpsaid,  and 
in  such  places  and  in  such  manner  in  which  the 
officers  of  His  Mq'esty's  customs  or  excise  and  the 
officers  of  His  Mqesty's  navy  are  empowered  re- 
spectively to  make  seizures  under  the  laws  of  cus- 
toms and  excise,  or  under  the  laws  of  trade  and 
navigation  ;  and  that  every  such  ship  and  vessel, 
with  the  tackle,  apparel,  and  ftimiturc,  together 
with  all  the  materials,  arms,  ammunition,  and 
stores  which  may  belong  to  or  be  on  board  of  such 
ship  or  vessel,  may  be  prosecuted  and  condemned 
in  the  like  manner,  and  in  such  Courts  as  ships  or 
vessels  may  be  prosecuted  and  condemned  for  any 
breach  of  uie  laws  made  for  the  protection  of  the 
revenues  of  customs  and  excise,  or  of  the  laws  of 
trade  and  navigation. 
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of  the  seventh  section,  and  the  protest  was 
overraled  so  far  as  related  to  those  cances 
of  forfeiture,  to  which  the  claimant  was 
ordered  to  appear  absolately. 

On  the  22nd  of  June  an  information  on 
the  part  of  the  Grown  was  filed,  claiming 
the  forfeiture  of  the  vessel,  for  a  breach  of 
the  seventh  section  of  the  Foreign  Enlist- 
ment Act,  and  witnesses  were  examined. 

On  the  6th  of  July,  the  said  James 
Carlin,  by  his  proctor,  filed  a  plea  denying 
the  said  allegations  of  the  Advocate  Ge- 
neral, and  alleging  that  neither  he  nor 
any  other  person  or  persons  did,  within 
Her  Majesty's  dominions,  equip,  famish, 
or  fit  out,  or  aid  or  assist,  nor  was  he  or 
they  concerned  in  the  equipping,  famish- 
ing, or  fitting  out  of  the  said  steam  ship 
Salvador,  with  intent  or  in  order  that 
the  said  ship  should  be  employed  as  a 
transport  or  store  ship  in  the  service  and 
for  the  purposes  in  the  said  information 
alleged,  and  he  prayed  restitution  of  the 
said  ship. 

No  evidence  was  adduced  on  the  port 
of  the  respondent. 

The  circumstances  under  which  the 
Salvador  was  seized  were  as  follows  : — 

The  Salvador  sailed  from  the  port  of 
Havanna,  in  the  island  of  Cuba,  on  the 
22nd  of  Pebmary,  1869,  for  Jacksonville. 

On  the  24th  day  of  March,  1869,  the 
administrator  of  the  Government  of  the 
Bahama  Islands  issued  a  proclamation 
under  the  provisions  of  the  Foreign  En- 
listment Act. 

The  Salvador,  instead  of  going  to  Jack- 
sonville, put  into  Key-West  for  repairs, 
and  stayed  there  for  about  two  months. 
She  then  sailed  for  Nassau,  without  any 
cargo,  but  having  forty-two  passengers 
on  board,  all  Cubans.  She  arrived  in  the 
harbour  of  Nassau  in  the  afternoon  of  the 
7th  day  of  May,  and  on  the  8th  of  May 
the  Receiver  General  went  on  board,  and 
searched  her.  She  had  then  nothing  in  her 
hold  but  coal,  but  he  found  some  packages 
which  had  been  sent  on  board  without  his 
permission,  which  contained  coarse  brown 
holland  shirts  and  trousers,  boots  and 
gaiters,  and  one  contained  hat-bands  and 
cockades ;  there  were  also  seven  rifles, 
and  empty  flannel  cartridge  bags  for  a 
six-pounder  field  piece.  In  another  box 
two  flags,  one  an  English  ensign  and  tho 


other  bine  and  white  stripes  with  a  red 
triangle  at  the  head,  and  a  star  in  the 
centre.  The  hat-bands  contained  tha 
same  device  as  the  flag. 

The  vessel  was  on  the  1 0th  of  Jfaj 
cleared  for  St.  Thomas,  and  she  broke 
ground  and  left  the  harbour  of  Nassau  ait 
about  5  o'clock  p.m. 

It  fiirther  appeared  that  after  she  had 
passed  Fort  Montague  a  short  distance 
she  again  cast  anchor,  and  that  between 
her  doing  so  and  6  o'clock  on  the  morning 
of  the  11th  she  received  on  board  about 
eighty  passengers  from  the  shore,  who 
were  described  as  Cubans. 

On  the  Receiver  General  proceeding  in 
the  cutter  belonging  to  Her  Majesty's  ship 
BoyaUtt,  to  detain  &e  Saloador,  and  when 
within  about  100  yards  of  her,  the  anch<nr 
was  hove  up,  and  the  Salvador  at  the 
same  time  moved  ahead  ;  a  shot  was  then 
fired  across  her  bows  to  stop  her,  but  she 
paid  no  attention  to  the  signal  and  pro- 
ceeded on  her  voyage,  her  decks  ap- 
parently crowded  with  men. 

The  Salvador  then  went  direct  to  Cnha^ 
arriving  there  early  on  Friday  morning', 
remaining  there  two  days  without  making 
any  attempt  to  go  into  port,  some  of  the 
cases  containing  clothes,  shoes,  and  boots 
were  opened  on  board  and  the  rifles  taiken 
ashore,  and  landed  on  the  quays.  All  the 
passengers  with  the  rest  of  the  cargo  were 
also  limded,  and  some  ten  hours  after- 
wards they  had  erected  a  battery  and  had 
thrown  out  skirmishers.  The  respondent 
himself  stated  this,  and  also  that  while 
they  were  at  the  quays  seeing  a  Spanish 
man-of-war  passing,  they  al»ndoned  the 
vessel  and  were  about  to  set  her  on 
fire,  but  as  the  man-of-war  passed  without 
seeing  them,  they  again  took  charge  of 
her. 

The  Salvador  then  sailed  from  the  quays 
and  arrived  at  Nassau  on  the  following 
evening  where  she  was  immediately  seized. 

The  cause  was  heard  on  the  merits,  and 
on  the  13th  of  August,  1869,  the  acting 
Judge  of  the  Vice  Admiralty  Court  made 
a  decree  restoring  the  Salvador. 

From  this  judgment  the  present  appeal 
was  brought. 

The  Attorney  Chnerai  (Sir  B.  GoTUer), 
the  Qaeen^s  Advocate  (Sir  Trwoen  Tung*), 
and  Mr.  Archibald,  for  the  Crown. — It  was 
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prored  hj  tlie  evidence  ihat  there  was  jus- 
tifiable cause  of  seizore  and  forfeiture.  If 
it  be  necessary  that  the  vessel  employed 
be  in  the  service  of  a  bo^  of  persons  as- 
Bnming  to  exercise  the  powers  of  govern- 
ment, the  offence  is  still  complete  because 
the  insurgents  in  Cuba  not  only  assumed, 
but  did  in  &ct  exercise  government  in 
Cuba  or  in  a  portion  of  that  island.  There 
was  an  offence  under  the  provisions 
of  the  Foreign  Enlistment  Act,  if  the 
vessel  was  fitted  out  with  the  intention 
that  she  should  be  used  either  as  a  ship 
fif  war  or  as  a  transport  against  a  power 
with  whom  the  Queen  is  at  peace.  It 
is  iEunaterial  that  the  vessel  is  in  the  ser- 
vice of  a  body  of  persons.  If  she  is  em- 
ployed for  any  of  the  forbidden  purposes 
by  a  private  person,  the  person  who  fits 
hat  oat  is  gpiilty  of  a  misdemeanoor  under 
the  Aot,  and  uie  vessel  is  liable  to  for- 
finture. 

They  referred  to  the  declaration  of  the 
King  of  Spain  (14  Jan.  1819)  (2),  Pro- 
damation,  1801  (3),  and  to  Vattel  (4). 

No  appearance  was  entered  on  behalf 
of  the  respondent. 

LoKD  Caibns  delivered  the  judgment  of 
their  Lordships. 

This  is  an  appeal  from  the  decision  of 
the  Vice-Admiralty  Court  of  the  Baha- 
mas, upon  an  information  filed  on  behalf 
of  the  Crown  before  that  Court  under  the 
Foreign  Enlistment  Act,  with  regard  to 
the  ship  Salvador,  and  seeking  her  oonfis> 
cation. 

The  claose  in  the  Foreign  Elnlistment 
Act  which  has  to  be  considered  is  the 
seventh.  It  has  frequently  been  remarked 
that  the  interpretation  of  that  clause  is 
attended  with  some  difficulty,  mainly 
owing  to  the  great  quantity  of  words 
which  are  used  in  the  clause ;  but  endea- 
vouring for  the  moment  to  set  aside  the 
verbiage  of  the  clause,  it  is  obvious  that, 
in  order  to  constitute  an  offence  under  it, 
five  propositions  must  be  established.  In 
the  first  place,  the  ship,  which  in  other 
nepects  is  finind  to  be  acting  within  the 
meaning  of  the  clanse,  must  be  acting 
without  the  leave  and  licence  of  the  Sove- 

(2)  6  State  Paper$,  p.  1,134. 

(3)  4  atatt  Paptrs,  p.  488. 


8) 
(*) 


B.  iu.  e.  8. 


reign  of  this  country.  That  is  the  first 
element  of  the  charge  under  the  clause. 
The  second  is  this :  The  ship  must  be 
equipped,  furnished,  fitted  out  or  armed, 
or  there  must  be  a  procuring,  or  an  at- 
tempt or  endeavour  to  equip,  furnish,  fit 
out,  or  arm  the  ship.  The  third  is,  ih&t 
the  equipping,  fiirmshing,  fitting  out,  or 
arming  of  the  ship  must  be  done  with  the 
intent  or  in  order  that  the  ship  or  vessel 
shall  be  employed  in  the  service  of  some 
"  foreign  prince,  state,  or  potentate,  or 
some  foreign  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person 
or  persons  exercising  or  assuming  to  ex- 
ercise any  powers  of  government  in  or 
over  any  foreign  state,  colony,  province, 
or  part  of  any  province  or  people." 

Then  the  fomih  element  in  the  charge 
is  this :  There  must  be  an  intent  to  employ 
the  ship  in  one  of  two  capacities,  either 
"  as  a  transport  or  store-ship  against  any 
prince,  state,  or  potentate ; "  or  "  witli 
intent  to  cruise  or  commit  hostilities  against 
any  prince,  state,  or  potentate."  I  pause 
for  the  purpose  of  observing  that  the 
words  are  not  very  happUy  chosen  which 
represent  her  as  being  employed  "  as  a 
transport  or  stoie-ship  against  any  prince, 
state,  or  potentate ; "  but  it  is  clear,  open 
as  the  words  may  be  to  criticism,  that  the 
intent  is  that  the  ship  should  be  employed 
in  one  of  the  two  capacities  I  have  men- 
tioned, and  not  onlv  so,  but  employed 
"  n^ainst, "  that  is  in  the  way  of  aggression 
against  some  foreign  prince,  pot«itate,  or 
state.  This  should  be  done,  as  I  have 
already  said,  against  some  prince,  state, 
or  potentate,  "  or  against  the  subjects  or 
citizens  of  any  prince,  state,  or  potentate, 
or  against  the  persons  exercising  or  assu- 
ming to  exercise  the  powers  of  govern- 
ment in  any  colony,  province,  or  part  of 
any  province  or  country,  or  against  the 
inhabitants  of  any  foreign  colony,  pro- 
vince, or  part  of  any  province  or  conntsry." 

And  the  fifth  element  is,  that  this  foreign 
state  or  potentate,  and  so  on,  should  bo 
one  with  whom  the  sovereign  of  this 
country  should  not  then  be  at  war. 

Those  are  the  five  elements  which  go 
to  make  up  the  whole  charge  under  the 
seventh  clause. 

Now,  with  regard  to  the  first  which  I 
have  mention^  the  absence  of  leave  and 
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license  on  the  part  of  her  Majesty,  no 
qnestion  arises. 

With  regard  to  the  second,  namely,  that 
there  mnst  be  an  equipping,  famishing, 
fitting  np,  or  arming,  or  a  procuring,  or 
an  attempt  to  do  so,  no  qnestion  can  arise 
in  this  case  when  we  read  the  evidence  of 
Mr.  Domaresq,  the  Receiver  General  and 
Treasurer  of  the  Island,  who  states  the 
condition  in  which  he  found  the  ship,  and 
the  preparations  made  on  board  of  her, 
which  seem  to  their  Lordships  to  amount 
to  a  fitting  out  or  arming,  or  an  attempt 
to  do  so,  within  the  meaning  of  this  clause. 
The  learned  Judge  of  the  Vice-Admiralty 
Court  seems  to  wve  entertained  no  doubt 
himself  upon  this  part  of  the  case. 

I  pass  over  the  third  element  which  I 
mentioned,  for  the  moment,  in  order  to 
say  that  upon  the  fourth  and  fifth  heads 
to  which  I  have  referred  there  can  also  be 
no  doubt  entertained,  as  it  seems  to  their 
Lordships  ;  and  here  again,  no  doubt  was 
entertained  by  the  learned  Judge  of  the 
Court  below.  It  is  quite  clear  that  the  ship 
was  intended  to  be  used  as  a  transport  or 
store-ship  against  a  prince,  state,  or  poten- 
tate with  whom  her  Majesty  is  not  now  at 
war.  She  was  to  be  used  obviously  as  a 
transport  or  store-ship  for  the  purpose  of 
conveying  to  Cuba  men  and  materials ; 
and  in  that  way  to  do  the  duty  of  a 
transport  ship,  and  so  to  inflict  injniy 
upon  the  Spanish  Ck>vemment,  who  at 
that  time  were,  and  are  now,  the  lawfiil 
authority  having  the  dominion  over  Cuba. 
Uere,  again,  no  doubt  was  entertained  by 
the  learned  Judge  in  the  Court  below, 
and  no  doubt  could  be  entertained  by  any- 
one who  looks  at  the  evidence  of  ^. 
Dumaresq,  to  which  I  have  already  ad- 
verted, and  also  the  evidence  of  Mr. 
Butler,  both  of  whom  State  what  the 
report  was  which  was  made  to  them- 
selves by  Carlin,  the  master  of  this  vessel, 
as  to  her  conduct  when  she  went  to  the 
coast  of  Cuba — ^how  she  landed  all  the 
men  she  had  on  board,  plainly  for  the 
purpose  of  taking  part  in  the  ins'urrection 
which  was  g^ing  on  in  Cuba — how  they 
abandoned  the  ship  when  they  saw  a 
Spanish  ship  of  war  in  sight — now  they 
were  prepared  to  set  fire  to  their  ship  if 
the  Spanish  ship  approached  them — and 
how  afterwards,  when  they  found  that 


th^  were  unnoticed,  they  toolc  posseasiae 
of  the  Salvador  again,  and  brou^t  her 
back  to  Nassao. 

That  leaves  uncovered  only  the  third 
element  of  charge  in  this  claose,  and  it  ia 
upon,  that  alone  that  the  learned  Judge 
of  the  Vice-Admiralty  Court  entertuned 
any  doubt. 

The  third  element  is,  that  the  ship  must 
be  employed  in  this  way  in  the  service  of 
some  "  foreign  prince,  state,  or  potaitate^ 
or  of  any  foreign  colony,  province,  or  part 
of  any  province  or  people,  or  of  any  per- 
son or  persons  exercising  or  assuming  to 
exercise  any  powers  of  government  in  or 
over  any.  foreign  state,  colony,  province, 
or  part  of  any  province  or  people."  It  ia 
to  be  observed  that  this  part  of  the  sec- 
tion is  in  the  alternative.  The  ship  maj 
be  employed  in  the  service  of  a  foreign 
prince,  state,  or  potentate,  or  foreign  state, 
colony,  province,  or  part  of  any  province 
or  people ;  that  is  to  say,  if  you  find  any 
consolidated  body  in  the  foreign  state, 
whether  it  be  the  potentate,  who  has  the 
absolute  dominion,  or  the  Govemmoit,  or 
a  part  of  the  provinoe  or  of  the  people,  or 
the  whole  of  the  provinoe  or  the  people 
acting  for  themselves,  that  is  sufficient. 
But  by  way  of  alternative,  it  is  saggested 
that  there  may  be  h  case  where,  although 
you  cannot  say  that  the  province  or  the 
people,  or  a  part  of  the  province  or  people 
are  employing  the  ship,  there  yet  may  be 
some  person  or  persons  who  fiay  be  eater- 
cising  or  assuming  to  exercise  powers  of 
government  in  the  foreign  colony  or  state^ 
drawing  the  whole  of  the  materud  aid  for 
the  hostile  proceedings  from  abroad ;  and 
therefore,  by  way  of  alternative,  it  is  stated 
to  be  sufficient  if  yon  find  the  ship  pre- 
pared or  acting  in  the  service  of  "any 
person  or  persons  exercising  or  assuming 
to  exercise  any  powers  of  government  in 
or  over  any  foreign  state,  colony,  province^ 
or  part  of  any  province  or  people ; "  hot 
that  alternative  need  not  be  resorted  to  if 
yon  find  the  ship  is  fitted  out  and  armed 
for  the  purpose  of  being  employed  in  the 
service  of  any  foreign  state  or  people,  or 
part  of  any  province  or  people. 

Upon  that  the  observation  of  the  leanied 
Judge  was  this :  "  We  have  nd  evidence 
of  the  object  of  the  insurrection,  who  ate 
the  leaders,  what  portion  of  Cuba  they 
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hftTO  poBBesBion  o^  in  wb&t  maimer  this 
inBurreotion  is  controlled  or  supported,  or 
in  what  manner  they  ffovem  themselyes. 
How,  therefore,  can  1  say  that  thej  are 
assuming  the  powers  of  government  in  or 
over  any  part  of  the  island  of  Cuba  ?  " 

Now,  it  appears  to  their  Lordships  that 
^e  error  into  which  the  learned  Judge 
below  fell,  was  in  confining  his  attention  to 
what  I  hare  termed  the  second  alternative 
of  this  part  of  the  clause,  and  in  disre* 
garding  the  first  part  of  the  alternative. 
It  may  be  (it  is  not  necessary  to  decide 
whether  it  is  so  or  not)  that  you  could 
not  state  who  were  the  person  or  persons, 
or  that  there  were  any  peraon  or  persons 
exercising  or  assuming  to  exercise  powers 
of  government  in  Cuba,  in  opposition  to 
the  Spanish  authorities.  That  may  be  so : 
their  LordahipB  express  no  opinion  upon 
that  snbject,  but  they  will  assume  that 
there  might  be  a  difficnl^  in  bringing 
the  case  within  that  second  alternative  of 
the  clMtse ;  but  their  Lordships  are  clearly 
of  opinion  that  there  is  no  difficulty  in 
bringing  the  case  under  the  first  alterna- 
tive of  the  clause,  because  their  Lordships 
find  these  propositions  established  beyond 
an  doubt:  there  was  an  insurrection  in 
the  island  of  Cuba ;  there  were  insurgents 
who  had  formed  themselves  into  a  body 
of  people  acting  together,  undertaking 
and  conducting  hostilities;  these  insor- 
genis,  beyond  all  doubt,  formed  part  of 
tite  province  or  people  of  Cuba ;  and  be. 
yond  all  doabt.  the  ship  in  question  was 
to  be  employed,  and  was  employed,  in 
connexion  with  and  in  the  service  of  this 
body  of  insurgents. 

•  lliose  propositions  being  established,  as 
their  Lordships  think  they  clearly  are  es- 
teblished,  both  by  the  evidence  of  Mr. 
Dmnaresq  and  Mr.  Butler,  to  which  I 
have  already  referred,  and  farther,  by  the 
evidence  of  the  three  witnesses,  Loinaz 
Wells,  and  Mama,  their  Lordships  think 
that  the  requisitions  of  the  7th  clause  in 
this  respect  are  entirely  fulfilled,  and 
that  the  case  is  made  out  under  this 
head  as  it  is  upon  all  other  heads  of  the 
daose. 

Their  Lordships,  therefore,  will  humbly 
lecommend  to  Her  Majesty  that  the  deci> 
lion  of  the  Yice-Admiralfy  Court  should 
he  reversed,  and  that  judgment  should  be 


pronounced  for  the  Crown,  according  to 
the  prayer  of  the  information. 

It  has  been  intimated  to  their  Lord- 
ships, that  on  the  7th  of  February,  there 
was  a  decree  by  their  Lordships  for  the 
appraisement  and  sale  of  the  vessel.  She 
has  been  sold,  and  the  net  proceeds,  1632. 
4s.  8d.,  paid  into  Her  Majesty's  Commis* 
sariat  chest  in  the  Bahamas.  The  Colo- 
nial Government,  it  appears,  have  incurred 
expenses  to  the  amount  of  1452.  5s.  lOd. 
in  keeping  the  vessel  while  she  was  under 
arreet,  and  they  claim  to  be  reimbursed 
those  expenses  out  of  the  proceeds  of  the 
sale.  That,  of  course,  will  be  proper,  sad 
if  it  is  necessary  to  make  that  part  of  this 
order,  it  will  be  done. 

Proctor— OThe  Qneen'e  Proctor  for  appdlaot. 


[IN  THE  PBIVy  COUNCIL.] 

JCHARLKS    BARBOR  AND   ANOTHER, 
appellcmU,  v.  okokoe  ohableb 
8TBWAET,  respondent. 
"THE  PANAMA."* 

Bottomry — NoUce —  Ovmm  —  Insohetusi/. 
— Assignee. 

Jn  no  case  can  notice  of  the  intention  to 
raise  money  by  bottomry  be  dispensed  with4 

UntU  an  owner  has  been  jitdieiaUy  de- 
dared  insolvent,  he  is  entiUed  to  notice.  But 
if  an  oumer  has  been  jitdieiaUy  declared  «n» 
solvent,  the  assignees  are  entitled  to  notice. 

This  was  an  appeal  from  a  judgment 
of  the  Judge  of  the  High  Court  of  Admi. 
ralty  of  England. 

The  cause  in  which  the  appeal  arose 
was  instituted  to  obtain  payment  of  two 
bottomry  bonds  indorsed  to  the  appellants, 
and  dated,  respectively,  the  9th  of  October, 
1868,  and  the  2nd  of  December,  1868. 
The  facte  were  as  follows — 

On  the  14th  of  April,  1868,  the  appel- 
lanto  chartered  the  Panama,  belonging  to 
Edwin  Fincham,  and  commanded  hy  John 
Mantle,  for  a  voyage  firom  Liverpool  to 
Cuba  and  back.     By  the  terms  of  the 

•  Freaent — The  Uaster  of  the  Bolls  (Xioid 
Bomilly),  Sir  J.  ColTile,  and  Sir  J..  Ntpier. 
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charter  partj,  freight  was  to  be  paid  only 
on  the  homeward  cargo,  and  a  sum  of 
5002.  was  to  be  advanced  on  jailing  from 
liiyerpool,  and  a  fiirther  snm  not  exceed- 
ing 2502.  at  Caba  for  ship's  disborsements, 
if  required. 

The  Panama,  with  a  cargo  of  coals  be- 
longing to  the  appellants,  sailed  from 
Liverpool  on  the  14th  of  May  following  ; 
but  having  met  with  bad  weather,  the 
piaster,  after  throwing  overboard  about 
thirty-five  tons  of  coals,  pat  into  Queens- 
town,  and  there  sold  about  forty  tons 
more^  and  remitted  the  proceeds  of  sale  to 
the  owner,  bat  the  amount  was  not  paid 
Vver  by  him  to  the  charterers,  the  appel- 
lants. On  the  27th  of  May  the  Panama 
left  Queenstown  and  arrived  at  Cardenas 
on  the  27th  oS  July  foUowing,  consigned 
to  the  appellants'  agents,  Messrs.  Finlay 
&  Co.,  of  Havanna,  by  whom  the  vessel 
was  chartered  to  go  round  to  Trinidad  de 
Cuba,  a  port  on  the  south  side  of  Havanna, 
and  there  take  in  a  cargo  of  timber  for 
England.  At  Cardenas  and  Trinidad  de 
Cuba  divers  sums  of  money  for  disburse- 
ments, amounting  together  to  about  5002., 
were  advanced  by  Messrs.  Finlay  &  Co., 
on  behalf  of  the  appellants,  for  the  ose  of 
the  ship.  2502.,  part  of  the  said  sum  of 
5002.,  were  advanced  in  pursuance  of  the 
stipulation  in  the  charter  party,  and  for 
the  further  sum  of  2502.  the  first  bottomiy 
bond  was  given  at  Trinidad  de  Cuba,  and 
tenounted  with  maritime  premium  and 
other  expenses  to  the  sum  of  3182. 168.  0c2. 
On  tiie  12th  of  October  following,  the 
Pamama  left  Trinidad  de  Cuba  for  Lon- 
don, bat  meeting  with  tempestuous 
wea^Jier,  and  havmg  lost  some  of  her 
sails  and  damaged  some  of  her  stores,  put 
into  Cardenas.  She  was  there  surveyed, 
and  the  master,  being  without  funds  or 
credit,  threatened  to  sell  a  portion  of  the 
cargo,  and  thereupon  Messrs.  Finlay  St 
Co.,  as  agents  for  the  appellants,  and 
under  an  agreement  for  bottomry,  dis- 
placed the  master,  appointed  a  new 
master,  and  advanced  the  necessary  dis- 
bursements and  expenses  for  the  Pwnama. 
The  disbursements  and  other  expenses 
amounted  to  the  sum  of  S782.  3«.  0^.,  and 
on  the  2nd  of  December,  1868,  a  bottomry 
bond  was  accordingly  signed  by  the 
master  for  that  amount,  together  with 


1132.  9s.  0(2.  maritime  prenuum,  and  the 
sum  of  2502.  previously  advanced  to  the 
master.  The  Panama,  under  the  com- 
mand of  the  new  master,  sailed  from  Car- 
denas on  the  6th  day  of  December  follow- 
ing, and  arrived  at  London  on  the  4Ui  of 
January,  1869. 

The  owner  of  the  Panama  did  not  dis- 
pate  the  validity  of  the  bonds,  but  the 
validity  of  the  bonds  was  contested  by  the 
respondent,  a  mortgagee,  and  the  bonds 
were  referred  to  &e  Registrar  of  the 
High  Court  of  Admiralty,  to  report  the 
amount  due  upon  the  bonds,  but  without 
reference  to  any  question  as  to  their 
validity. 

The  Biegistrar  reported  that  all  the 
charges  were  quite  proper,  that  the  bot- 
tomry premium  was  not  excessive,  and 
that  he  was  not  aware  that  any  of  the 
items  oould  have  been  struck  out.  He 
also  reported  that  the  second  bond  -was 
invalid  by  reason  that  the  bondholder  had 
given  the  owner  no  previous  notice  of  tlie 
execution  of  the  bond. 

Against  this  report  the  appellants  ap. 
pealed  to  the  Judge,  and  it  was  agreed 
between  the  parties  that  the  Judge  shoald 
decide  the  question  of  the  validity  of  the 
bond. 

The  appeal  was  heard,  and  on  the  30th 
of  July,  1869,  the  learned  Judge  of  the 
AdminJty  Court  pronounced  against  the 
validity  of  the  bond,  on  the  ground  that 
the  appellants  had  not  communicated  with 
the  owner  of  the  vessel  before  the  bonds 
were  executed. 

From  this  judgment  the  present  appeal 
was  brought. 

The  case  in  the  Court  below  is  re- 
ported 30  Law  J.  Bep.  (k.s.)  Adm.  67. 

Mr.  Butt  and  Mr.  Pritehard,  for  the  vp- 
peUants. — The  question  of  communication 
with  the  owner  is  one  which  goes  only  to 
the  authority  of  the  master  to  execute  the 
bonds,  and  the  evidence  in  this  case  shews 
that  the  circumstances  in  wlunh  the 
master  was  placed  authorised  him  to  con- 
tract a  loan  on  bottomry.  Under  the 
circumstances,  the  execution  of  the  bcoids, 
without  waiting  for  oonununication  with 
the  owner,  was  the  right  course  for  the 
master  to  take,  r^;ard  being  had  to  the 
intraestB  of  his  ownsr.     The  oondoct  of 
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the  owner  amounted  to  a  ratification  of 
the  master's  act  in  executing  the  .bonds. 
Bat  the  owner  in  this  case  was  insolvent ; 
it  was  therefine  useless  to  give  notice  to 
the  owner. 

Mr.  Milward  and  Mr.  Clarkson,,  far  the 
respondent. — Notice  to  the  owner  must, 
nnaer.stnj  droamstances,  be  given  be- 
fore bottomry.  The  master  did  not 
oommunicate  with  the  owner  before  re- 
sorting to  bottomry  in  this  case.  It  is 
said  that  it  was  unnecessary,  becaase  the 
owner  was  insolvent.  If  that  was  the 
case,  the  assignees  should  have  been  com- 
numicated  with.  At  all  events,  the  appeU 
lants  ought  to  have  communicated  with 
the  respondent  before  directing  their 
agents  to  take  a  bond  of  bottomry.  The 
bond  was  therefore  invalid.  It  is,  how- 
ever,  denied  that  the  owner  was  insolvent ; 
an  owner  cannot  be  said  to  be  insolvent 
till  he  is  adjudicated  bankrupt. 

LOBD  BOMILLT  delivered  the  judgment 
oi  their  Lordships. — The  short  statement 
of  tiie  case  is  this :  The  appellants  char- 
tered a  vesssel;  she  got  into  difficulties 
and  was  o1>liged  to  go  to  Cardenas,  in 
Cuba,  on  the  12th  of  October,  1868. 
When  she  got  there,  the  master  attempted 
to  raise  money  and  found  that  he  could 
not  doit^  and  the  agents  of  the  charterers 
in  Cuba  tel^raphed  to  Liverpool  on  the 
Mth  of  November  to  ask  what  they  were 
to  do  in  the  matter.  The  telegraphic 
message  which  they  sent  is  striking,  upon 
the  only  poiiit  on  which  their  lordships' 
opinioa  is  asked,  for  it  is  to  this  effect : 
"  Panama  wants  2002.  to  clear ;  also  1602. 
claimed  by  Mantle  for  wages ;  are  ready 
to  advance  all,  but  he  must  leave  vessel  to 
o^itaia  i4>pointed  by  consul.  See  owner. 
Answer."  Wdl,  there  is  an  express 
direction  by  the  agents  at  Cardenas  to  the 
ehartereirs  to  see  the  owner,  and  to  take 
care  what  answer  shall  be  given.  The 
tdegnmhio  message  in  answer  is  sent  on 
the  foUowin^  day: — "Do  best — our  in- 
terest; appoint  new  master;  secure  ad- 
naoe;  bottomry."  The  agents  were 
quite  ready  to  aiivanoe  the  money ;  but, 
nevertheless,  the  charterers  informed  them 
that  titey  must  appoint  a  new  master  and 
taiae  the  money  by  bottomry.  Instead  of 
oamplying  with  the  request,  made  by  ihe 


agents  at  Cuba,  to  see  the  owner,  the  ap- 
pellants do  nothing  of  the  sort,  although 
the  owner  was  in'  the  same  town,  and  ap« 
parently  attending  his  office  every  day, 
and  they  might  perfectly  well  have  seen 

Now,  their  Lordships  do  not  intend  to 
lay  down  that  it  is  necessary,  if  the  ownet 
cannot  be  served  with  notice,  that  notice 
must  be  given  to  a  mort^^agee ;  that  ques- 
tion does  not  arise;  bat  what  they  wish 
to  express  is,  that  it  was  absolutely  neces- 
sary in  this  case  to  give,  notice  to  the 
owner.  The  excuse  given  here  is  that  the 
owner  was  insolvent.  Their  Lordships 
think  that  this  is  not  technicality,  but  a 
matter  of  sabstance,  and  that  it  is  impor- 
tant that  the  owner  should  receive  notice, 
in  order  to  enable  him  to  raise  money  for 
the  purpose  of  rescuing  his  vessel  firom  its 
difficulties  at  a  smaller  amount  of  premium 
than  the  maritime  premium  would  neoes* 
sanly  entaiL 

The  excuse  alleged  is  that  he  was  in> 
solvent.  Their  Lordships  think  this  ex- 
cuse fails.  In  the  first  place,  either  he 
had  been  insolvent  and  declared  so  judici- 
ally, or  he  had  not.  K  he  had  been  de- 
clared BO  judicially,  the  ownership  in  the 
vessel  is  transferred  to  other  persons,  and 
those  persons  are  the  persons  who  ought 
to  receive  notice ; .  and  the  assignees  would 
be  the  persons  who  might  think  it  for  the 
benefit  of  the  creditors  of  the  estate  th^t 
they  themselves  should  supply  or  obtain 
the  money  required. 

Neither  do  their  Lordships  think  that 
the  question  raised  respecting  the  demur- 
rage and  the  expense  f^ord  any  excuse  in 
this  case ;  because,  if  the  money  were  ob* 
tained  in  Liverpool,  a  telegraphio  message 
sent  to  Cardenas  would  have  caused  the 
money  to  be  paid  in  twenty-four  hoars. 

It  resolves  itself^  therefore,  solely  into  a 
question  of  insolvency,  and  whetiier  in- 
solvency excuses  the  giving  of  notice, 
there  having  been  no  judicial  insolvency. 
Their  Lordships  are  of  opinion  that  if 
tiiey  were  to  lay  down  this  as  a  principle, 
it  would  produce  a  serious  evil.  In  the 
first  place,  it  is  very  difficult  to  tell 
whether  a  person  is  insolvent.  Is  it  to  de- 
pend on  the  ultimate  result  of  whether  he 
was  actually  insolvent  at  the  time,  and  that 
the  opinion  of  the  charterer  was  correct? 
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The  fact  of  whether  a  man  is  insolvent  or 
not  may  depend  upon  the  result  of  a  single 
item  in  a  contested  account,  which  may 
involve  a  question  of  difficult  legal  deci> 
sion.  Insolvency  finally  may  depend  upon 
the  expense  of  legal  proceedings,  and  the 
time  and  manner  of  realising  the  assets. 
These  would  have  to  be  ti&en  into  ac- 
count. 

Their  Lordships  are  of  opinion  that 
nntil  a  person  has  been  judicially  declared 
insolvent,  the  owner  is  the  person  to  re- 
ceive  notice,  that  he  may  be  able  to  extri- 
cate himself  from  these  difficulties,  and 
that  he  should  duly  receive  notice  of  the 
intention  to  raise  money  by  bottomry. 
In  case  he  is  judicially  declared  insolvent, 
the  ownership  rests  in  other  persons ;  but 
that  in  no  case  can  a  communication  of 
notice  be  dispensed  with. 

Their  Lordships,  therefore,  think  that 
the  judgment  of  the  Court  below  is  cor. 
rect,  affirming  that  of  the  Registrar ;  and 
their  Lordships  are  of  opinion  that  this 
appeal  ought  to  be  dismissed,  with  costs. 

Attorneys — Wright   and   Venn,   for  appellanta; 
Clarkson,  Son  &  Qreenwell,  for  respondent. 


0.         1 

.11.     > 
.8.        J 


THB  lADT  OF  THE  LAKE. 


-Bight  to  ««e  after 


1870. 
Jan.  7. 

&m 

Accotmt — Oo-oumen 
ceasing  to  he  Owner. 

■  One  who  has  pa/rted  with  his  shares  in  a 
vessel  may  nevertheless  sue  for  the  accounts 
as  to  her  earnings  while  he  was  a  co-owner. 
Motion  to  reject  the  petition  dismissed,  but 
without  costs. 

The  petition  in  this  case  alleged 
(amongst  other  things)  that  on  the  18th 
day  of  July,  1868,  the  plaintiff  being  then 
sole  owner  of  The  Lady  of  the  Lake,  sold 
to  the  defendant  thirty-two  sixty-fourth 
shares  of  the  vessel,  and  that  the  vessel 
afterwards  sailed  tmder  command  of  the 
defendant  on  a  foreign  voyage,  and  re- 
turned on  the  9th  day  of  Angost,  1869. 
That  the  plaintiff  on  the  Slst  day  of 
August  following  sold  the  other  thirty* 


two  sixty-foorth  shares  to  another  per- 
son. The  petition  prayed  for  a  reference 
of  the  accounts  between  the  parties,  a 
sale  of  the  defendant's  shares,  and  pay- 
ment to  the  plaintiff  of  the  amount  due 
to  him,  with  costs. 

E.  G.  Clarkson,  for  the  defendant,  moTed 
the  Cotirt  to  reject  the  petition.  The 
plaintiff  has  no  persona  standi,  inasmuch 
as  the  statute  confers  jurisdiction  only  in 
the  case  of  persons  who  are  co-owners  a;t 
the  time  of  the  institution  of  the  suit; 
and  if  it  should  appear  that  the  plaintiff 
was  indebted  to  the  defendant,  there 
would  be  no  shares  in  Court  to  answer  a 
decree  in  favour  of  the  defendant.  In 
proceedings  of  this  kind  there  must  be 
mutuality — Seton  on  Decrees,  3rd  edition 
by  Harrison  and  Leach,  c.  2.  b.  1.  page  97. 

Cohen,  contra. — A  master  may  sue  for 
wages,  after  he  has  ceased  to  be  master, 
and  resigned  his  authority  over  the  vessel, 
and  the  owner  of  daniaged  goods  may  in- 
stitute  a  suit  for  damage  to  cargo  afiber  he 
has  parted  with  the  damaged  goods.  One 
part-owner  therefore  may  maintain  an 
action  against  another  part-owner  for 
account,  m  respect  of  matters  which  took 
place  while  the  relationship  of  co-owners 
existed  between  them. 

Clarkson,  in  reply. 

Our.  adv.  vuU. 

Judgment  was  given  as  follows  oU 
Jan.  18— 

Sib  R.  J.  Fhilluobb. — This  is  a  motion 
by  the  defendant  to  reject  the  plaintiff's 
petition. 

The  petition  states  that  the  plaintiff 
was  the  sole  owner  of  The  Lady  of  the 
Lake;  that  he  sold  half  the  shares  in  the 
vessel  to  the  defendant  on  the  18th  of 
July,  1868 ;  that  the  defendant  sailed  the 
vessel  under  his  command  on  a  voya^ 
from  Sunderland  to  Brazil ;  that  she  r&> 
turned  with  a  homeward  cargo  on  the 
9th  of  August,  1869.  Theplaintiff  prays 
that  the  8th  section  of  24  Vict.  c.  10  may 
be  pat  in  force  on  his  behalf^  and  that  this 
Court  will  decide  the  questions  and 
settle  the  accounts  outstanding  between 
him  and  the  de£andant  as  oo-own»s.  But 
the  plaintiff  in  his  petition  also  states  tiiat 
on  tiie  Slst  of  August,  1869,  he  sold  all 
his  shares;  that  is,  the  other  half  of  the 


Digitized  by 


Google 


ToL.  39.] 


MICHAELMAS  1869  to  MICHAELMAS  1870. 


41 


vessel,  to  one  William  Snowball,  and  it  is 
npon  this  averment  that  the  defendant 
contends  that  the  whole  petition  ought  to 
be  rejected,  inasmnch  as  the  plaint^  had 
no  locus  Btamdi  under  the  statute,  which, 
it  is  contended,  only  confers  jurisdiction 
npon  the  Comt  in  the  case  of  persons 
who  are  co-owners  at  the  institution  of 
the  suit. 

The  8th  section  is  as  follows: — "The 
High  Court  of  Admiralty  shall  have  a 
jurisdiction  to  decide  all  questions  arising 
between  the  co-owners,  or  any  of  them, 
touching  the  ownership,  possession,  em- 
ployment, and  earnings  of  any  ship 
renstered  at  any  port  in  England  or 
Wales,  or  any  shore  thereof,  and  may 
settle  all  accounts  outstanding  and  un- 
settled between  the  parties  in  relation 
thereto,  and  may  direct  the  said  ship,  or 
any  share  thereof,  to  be  sold,  and  may 
make  such  order  in  the  premises  as  to  it 
shall  seem  fit." 

It  was  argued  on  behalf  of  tlie  de- 
fendant that  neither  according  to  the 
letter,  nor  according  to  the  spirit  of  this 
enactment,  had  the  Court  jurisdiction  in 
this  case  ;  not  according  to  the  letter,  be- 
cause the  plaintiff  had  ceased  to  be  a 
co-owner ;  not  according  to  the  spirit, 
because  it  was  the  duty  of  the  Court  to 
adjust  the  accounia  between  the  co- 
owners  ;  and  that  if  it  should  turn  out  in 
this  case  that  the  plaintiff  was  indebted 
to  the  defendant  there  were  no  shares  of 
the  plaintiff  brought  into  Court  to  answer 
a  decree  in  &vour  of  the  defendant,  and 
the  practice  of  the  Court  of  Chancery 
npon  questions  of  this  kind  was  referred 
to.  To  this  it  was  replied  that  the  juris- 
diction of  the  Court  was  not  determined 
by  the  statiu  of  the  plaintiff  at  the  time 
when  the  suit  was  instituted,  but  by  his 
ttafus  at  the  time  when  the  cause  of  action 
accrued.  Thus  under  the  Cth  section,  the 
owner  or  consignee  of  the  cargo  at  the 
time  when  the  damage  was  done  to  it 
might  bring  this  suit,  though  he  had  sub- 
sequently parted  with  his  interest  in  it ; 
and  the  mtunner  might  bring  his  claim  for 
his  wages  as  master,  though  he  had 
ceased  to  discharge  the  duties  of,  or  had 
been  discharged  from  that  office.  In  the 
other  sections  of  the  Act,  the  4th,  5th, 
and  6th,  the  words  "  at  the  time  <^  the 

"Sfw  Sbbus,  39.-AninBAi.TT. 


institution  of  the  cause,"  are  inserted, 
which  are  wanted  in  the  8th  section,  and 
were  inserted  in  these  other  sections  for 
the  protection  of  the  defendant. 

In  the  case  of  the  Idas  (2),  my  learned 
predecessor  decided  that,  under  the  8th 
section,  this  Court  might  order  an  account 
to  be  taken  between  co-owners  relating  to 
matters  which  occurred  before  the  date 
assigned  for  the  Act  to  come  into  opera- 
tion, and  also  relating  to  a  ship  lost  before 
the  institution  of  the  cause ;  and  it  wiU 
be  difficult  to  maintain,  according  to  the 
argument  of  the  defendant  in  this  case, 
that  there  were  any  co-owners  after  the 
ship  was  lost.  I  am  of  opinion  that  I  am 
not  prevented  by  the  letter  of  the  statute 
from  taking  cognizance  of  this  cause ;  nor 
will  my  exercise  of  jurisdiction  be  at  va- 
riance with  the  spirit  of  the  enactment, 
for  if  the  defendant  in  his  answer  should 
claim  a  balance  in  his  &vour,  1  shall,  in 
pursuance  of  the  provision  in  the  section, 
make  the  order  in  the  premises  which  I 
think  fit,  and  which  in  this  case  will  be, 
that  bail  to  the  amount  of  the  other  moiety 
of  the  shares  be  given  by  the  plaintiff  be- 
fore the  accounts  are  referred  to  the 
registrar  for  his  investigation  and  report. 
As  thi^  is  the  first  time  in  which  this 
question  has  been  raised  before  me,  I  shall 
make  no  order  as  to  the  costs  of  this 
motion. 

Decree  accordingly. 

Proctors— CIsrluoD,  Sod  &  Oreenwell,  for  pUin- 
tifis ;  Rotheiy  &  Co.,  for  defendants. 


} 


Admieai-tt. 

1870.       >  the  johannes. 

April  26, 

Damage — Increase  of  Amount  of  Action. 

In  a  cause  of  da/mage  the  defendants 
admitted  their  liability,  and  hefore  the  re- 
ference to  ascertain  the  amount  of  damage 
had  taken  place  the  plaintiffs  moved  to 
amend  the  prcecipe  to  instititte  the  cause  by 
increasing  the  amount  of  the  action.  The 
motion  was  granted  on  the  payment  of  the 
defendant's  costs. 

(2)  Br.  &  Lash,  65. 
(J 
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This  "Was  a'  caose  of  damage  bj  thd 
owners  of  the  barqae  Linda  against  the 
foreign  barque  Johannes. 

The  collision  took  place  on  December  30 
last,  and  the  vessel  was  arrested  on  the 
8th  of  January  following,  when  the  re- 
pairs of  the  Linda  had  only  just  been 
commenced,  and  as  the  damage  was  then 
estimated  at  about  7001.  the  action  was 
entered  in  the  sum  of  1,0002.,  for  which 
bail  was  subsequently  given.  The  d&- 
fl^ndants  admitted  their  liability,  and  con- 
sented to  a  reference  as  to  the  amount, 
but  no  reference  had  as  yet  taken  place. 
The  repairs  were  completed  on  the  4th  of 
March,  and  amounted  to  1,3422.  6«.  %d. 

Clarkson,  for  plaintiffs,  moved  the  Court 
to  allow  the  pitecipe  to  institute  the  action 
to  be  amended  by  increasing  the  amount 
to  I,b00l.—Th6  Meander  (1),  T/te  Hero 

(2)- 
Deane,  for  defendants. — The  admission 

of  liability  by  defendants  and  consent  to  a 

reference  are  equivalent  to  a  judgment, 

and  this  application  after  judgment  should 

be    refused — The  Kalamazoo   (3).      The 

liability  of  the  bail  cannot  be  increased — 

The  Duchetse  de  Brabant  (4),  The  Mellona 

(5). 

ClarJcgon,  in  reply. — The   plaintiffs  do 

not  ask  to  extend  the  liability  of  the  bail, 

but  only  to  increase  the  amount  of  the 

action. 

Sib  B.  Philliuore. — I  give  the  plain- 
tifia  leave  to  amend  the  praecipe  to  institute 
by  increasing  the  amount  in  which  the  suit 
is  instituted  from  1,0002.  to  1,5002.  As 
Mr.  Clarkson  is  content  with  this,  and  does 
not  ask  for  further  security  than  that 
already  gfiven,  it  is  unnecessary  for  me  to 
decide  whether  the  plaintiffs  are  entitled 
to  have  fresh  bail.  The  defendants  must 
have  their  costs  of  this  motion. 

Attorneys — Ingledew  &  Ince,  for  plaintiffi ;  Fielder 
&  Sumner,  for  defendants. 


(1)  Br.  &  Lxish,  29. 

(2)  "         ' 


I  Br.  &  Lnsh,  447. 

(3)  15  Jurist,  886. 

(4)  Swabey,  264. 

(6)  3  W.  Bob.  16 ;  8.  c  6  Note*  of  Caaes,  62. 


1870.       1 

July  21,  22.)  THE   SAM0KL  LAIKO. 

Appeals  from  County  Courts — Further 
Appeal  to  the  Privy  Goutial — Oeneml 
Mules, 

In  appeals  from  County  Otmrtt,  the  High 
Court  of  Admiralty  tpill  not  generally  alkv) 
further  appeals  except: — 1.  When  the  law 
applicable  is  doubtful  or  novel;  2.  When 
the  Court  has  doubts  as  to  the  correctness  of 
its  decision;  3.  When  the  pecuniary  m- 
terests  ai  stake  are  large. 

This  was  an  appeal  firom  the  decision  of 
the  judge  of  the  Gity  of  London  Court,  in  a 
cause  of  damage  in  respect  of  a  collision 
between  the  sailing  vessel  Moneta  and  the 
screw  steamship  Samuel  Laing,  in  the 
river  Medway,  in  the  month  of  March, 
1870.  The  learned  judge  of  the  Court 
below  held  that  the  Samuel  Laing  was  to 
blame  for  the  collision,  and  decreed  ac- 
cordingly. From  this  decision  the  owners 
of  the  Samuel  Laing  appealed,  and  the 
Court  reversed  the  decision,  with  costs. 
The  respondents  applied  for  leave  to  ap- 
peal to  the  Privy  Cooncfl. 

Butt,  E.  0.  Clarkson,  and  Steavtnscm  for 
the  appellants. 

Dr.  Deane  and  Webster  for  the  respon- 
dents. 

Our.  adv.  vuU. 

Sib  B.  J.  Philliuore. — In  this  case  I 
was  asked  by  the  respondents  to  allow  an 
appeal  to  the  Privy  Council  &om  my  judg- 
ment. I  declined  to  do  so,  and,  on  reflec- 
tion, I  adhere  to  that  detennination ; 
but  as  the  appeals  to  this  Court  appear 
likely  to  increase,  I  have  thought  it  ex- 
pedient to  state  the  general  principles 
which,  in  my  opinion,  ought  to  govern  the 
exercise  of  the  discretion  confided  to  this 
Court  by  the  legislature.  It  appears  to 
me,  in  the  first  place,  that  the  legislature 
intended  the  granting  of  an  app^  to  be 
the  exception  and  not  the  rule.  The  ob- 
ject of  the  County  Courts  Admiralty  Juris- 
diction Acts  (31  &  32  Vict  c.  71,  and  32 
&  33  Vict.  c.  51)  and  similar  statutes,  is  to 
prevent  long  and  costly  litigation  upon 
questions  where  the  pecuniary  interest  at 
stake  is  small.  They  carry  the  principle 
of  interest  Beipvilicae  ut  sU  finis  lUiunt  to 
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a  considerable  extent.  The  statate  which 
I  am  now  considerinf^,  hy  confining  the 
appeal  ex  debito  jtistiticB  to  one  Court,  and 
giving  the  jadge  of  that  Court  a  discre- 
tion as  to  allowing  a  farther  appeal,  con- 
templated that  he  would  keep  this  princi- 
ple in  view.  I  have  considered  the  class 
of  exceptional  cases  as  to  which  I  ought 
to  exercise  this  discretion  in  favour  of  a 
farther  appeal,  and  without  binding  my- 
self to  an  invincible  adherence  to  the  opi- 
nion which  I  am  about  to  express,  I  think 
that  in  the  following  cases  only  I  ought 
to  allow  an  appeal : — Where  the  law  is 
doubtful  or  novel  in  its  application ;  where 
the  facts  are  such  as  to  leave  a  substantial 
doubt  on  the  mind  of  the  Court  whether 
the  conclusion  at  which  it  has  arrived  be 
right ;  and  where  the  pecuniary  interest 
— a  case  which  may  happen  under  the 
provisions  of  the  statute — is  large.  In 
all  other  cases  I  think  that,  in  accordance 
with  the  principle  on  which  the  County 
Court  Jurisdiction  Act  is  founded,  and 
with  the  presmnable  intention  of  the  legis- 
lature, I  onght  not  to  allow  a  further  ap- 


Attornejs— Hillyer  &  Fenwick,  for  sppellantB; 
T.  Cooper  for  respondonts. 


} 


THE  PBINCESS  BOTIL. 


1870. 

Feb.  15, 25, 

Damage  to  Cargo — Fra/ud  and  Miteon- 
duct  of  Master — Bight  to  sue  the  Ship — 
24  Viet.  e.  10.  ».  6. 

The  petition  alleged  thai  a  matter  who 
vaa  alto  owner  of  a  vessel  had  wilfully, 
improperly  and  fra/udidently  injured  and 
abandoned  her.  She  was  tubseqitenUy  taken 
into  port  by  salvors,  and  the  plaintiffs,  the 
oumers  of  cargo,  were  compelled  to  pay 
salvage  to  get  possession  of  their  cargo,  and 
Ha  delivery  was  consequently  delayed.  The 
matter  and  vessel  were  both  foreign : — Held, 
that  the  allegation  ^^ fraudulently"  should 
ifl  struck  out  of  the  petition,  that  the  Court 
had  jurisdiction  over  the  cause  under  24 
Viet.  c.  10.  s.  6,  and  that  the  plaintiffs 
night  sue  the  ship  in  the  Admiralty  Court 
far  constructive  damage  to  cargo. 


It  was  alleged  in  certain  articles  of  the 
petition  in  this  cause  that  the  defendant 
was  owner  and  master  of  the  Princess 
Boyal,  and  whilst  on  a  voyage  fi*om 
Elsinore  to  Hartlepool,  had  wilfully  and 
fraudulently  cut  down  and  injured  parts 
of  the  said  vessel,  and  abandoned  her 
upon  the  high  seas.  That  she  was  taken 
possession  of  as  a  derelict  by  the  John 
and  Alice  Brown,  of  Whitby,  and  that  the 
plaintifis  as  owners  of  cargo  had  to  pay  a 
large  sum  for  salvage  services  before  they 
could  get  possession  of  their  cargo. 

PhiUimore,  for  the  defendant,  moved 
the  rejection  of  the  articles. 

1.  There  is  no  jurisdiction  under  24 
Vict.  c.  10.  s.  6,  under  which,  if  at  all, 
the  Court  would  have  jurisdiction.  The 
"  breach  of  contract  and  breach  of  duty" 
must  relate  to  actual  damage  of  goods — 
The  Kasan  (1),  The  Norway  (2),  The  Tigris 
(3),  The  Santa  Anna  (4). 

2.  This  is  a  matter  of  felony,  and 
therefore  not  the  subject  of  a  civil  suit — 
7  Will.  4.  and  1  Vict.  c.  89.  s.  6— Cox  v. 
Paxton  (5),  Stone  v.  Marsh  (6). 

3.  In  any  case  the  property  is  not  liable 
—The  Ida  (7),  The-  Waldo  (8). 

E.  C.  Clarleson,  fat  the  plainti£&. 

1.  There  has  been  breach  of  duty  or  con- 
tract, or  both,  and  damage,  and  therefore 
the  Court  has  jurisdiction  —  The  Dantzig 
<9),  The  Bahia  (10),  The  Felix  (11). 

2.  The  defendant  is  not  amenable  to 
the  criminal  law  of  this  country.  The 
ship  is  Swedish,  and  the  ofience  took 
place  on  the  high  seas — The  Queen  v. 
Anderson  (12). 

PhilUmore,  in  reply. 

Cur.  adv.  vult. 

(1)  Br.  &L.  1 ;  ■.  c.  82  Law  J.  Rep.  (ir.s.)  Adm. 
97. 

(2)  Br.  &  L.  226. 

(3)  Br.  &  L.  88 ;  s.  c.  82  Law  J.  Bep.  (w.8.)  Adm. 
97. 

<i)  32  Law  J.  Bep.  (if.s.)  Adm.  198. 
h)  17  Ves.  329. 

(6)  6  B.  &  C.  564. 

(7)  1  Lush.  6. 

(8)  Davets'  American  Bep.  161. 

(9)  Br.  &  L.  102 ;  s.c  32  Law  J.  Bep.  (tt.s.) 
Adm.  164. 

(10)  Br.  &  L.  61. 

(11)  87  Law  J.  Rep.  (n.s.)  Adm.  48  ;  b.  c.  Law 
Bep.  2  A.  &  K.  273. 

(12)  38  Law  J.  Rep.  (m.s.)  Mat  Cas.  12  ;  s.  o. 
Law  Rep.  1  C.C.R.  161. 
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Sir  R.  Phiiaimobe. — In  this  case  I 
hare  to  consider  certain  objections  which 
are  taken  to  portions  of  a  petition  in  a 
cause  instituted  under  the  6th  section  of 
the  Admiralty  Court  Act,  1861. 

The  petition  states  in  substance  that 
on  the  3rd  of  September,  1869,  Christian 
Hansen  shipped  a  cargo  of  battens  on 
board  a  yessel,  which  it  appears  was  Swe- 
dish, lying  in  the  port  of  Hemosand; 
they  were  to  be  carried  according  to  the 
terms  specified  in  a  bill  of  lading  to  Elsi- 
nore  for  orders.  The  vessel  arrived  &i 
Elsinore  on  the  26th  of  September,  where 
she  received  orders  to  sail  to  West  Har- 
tlepool, to  which  place  she  sailed  on  the 
28th  of  September.  The  vessel  has  been 
sold  under  the  authority  of  this  Court, 
and  the  proceeds  of  the  sale  are  now  in 
the  registry. 

What  befell  the  vessel  on  her  voyage  to 
West  Hartlepool  is  stated  in  the  follow- 
ing articles  of  the  petition,  which  were 
those  objected  to  : — 

The  8th  article  states  that  "  whilst  in 
the  prosecution  of  the  said  voyage  from 
Elsinore  to  West  Hartlepool,  the  defend- 
ant and  the  crew  on  board  the  said  ves- 
sel wilfully,  improperly  and  fraudulently 
cut  down,  destroyed,  injured,  and  endan- 
gered parts  of  the  said  vessel,  her  tackle, 
apparel,  and  furniture." 

The  9th  article  states  that  "having 
damaged  and  injured  the  said  ship  as 
aforesaid,  the  defendant  and  his  crew 
wilfully,  improperly,  and  fipaudulently 
abandoned  the  vessel  and  cargo  on  the 
high  seas." 

The  10th  article  states  "  that  about  9 
A.M.  of  the  4th  of  October,  1869,  the  said 
vessel  and  cargo,  having  been  abandoned 
as  aforesaid,  were  found  on  the  high  seas 
and  taken  possession  of  as  a  derelict  by 
the  master  and  crew  of  The  John  and 
Alice  Brown,  of  Whitby,  and  by  them 
towed  into  the  port  of  Middlesborough, 
on  the  9th  day  of  the  same  month." 

The  11th  article  states  that  "  by  reason 
of  the  premises,  the  plaintiffs  were  com- 
pelled to  pay  and  did  pay  a  largo  sum  to 
the  owners,  master,  and  crew  of  the  said 
ship  or  vessel  John  and  Alice  Broton,  for 
and  in  respect  of  their  salvage  services, 
before  they  could  get  possession  of  the 
said  cargo  of  battens  ;  the  delivery  where- 


of to  the  plaintiffs  was  also  by  reason  of 
the  premises  aforementioned  considerably 
delayed,  whereby  the  plaintifis  sustained 
great  loss  and  damage." 

The  first  objection  taken  to  the  admis- 
sibility of  these  articles  is,  that  the  Court 
has  no  jurisdiction  under  the  statute  24 
Vict.  0.  10.  8 . 6,  inasmuch  as  there  is  no 
allegation  that  there  has  been  actual  da- 
mage to  cargo,  nor  that  the  cargo  has 
been  lost,  nor  that  the  master  has  refused 
to  deliver  the  cargo.    And  moreover,  that 
in  this  case  the  alleged  detention  of  the 
cargo  was  a  detention  by  third  parties 
claiming  by  title  of  possession  in  a  dere- 
lict, and  not  a  detention  by  the  master  or 
his  agent.     And  in  support  of  this  objec- 
tion, the  cases  of  Ths  Tigrit  (3)  and  The 
Norway  (2)  were  cited  to  shew  the  utmost 
extent    to  which  the   Court  had   gone; 
and   The  Santa  Anna  (4),   as  marking 
the  limit  which  the  Court  had  set  to  its 
jurisdiction  in  cases  of  "  breach  of  duty 
or  contract "  under  the  statute.     But  to 
these,  cases  were  added  in  reply,  and  it 
may  be  convenient  to  mention  them  now : 
The   Danizic   (9),    in  which  the   Court 
exercised  jurisdiction  over  a  claim   for 
short  delivery  of  cargo,  as   per  bill  of 
lading,  in  a  British  port,  though  the  goods 
not  delivered  were  not  in  fEict  carried  into 
port.  The  Bahia  (10),  in  which  the  plain- 
tiffs were  the  owners  of  certain  com  which 
was  laden  on  board  The  Bahia  at  New 
York,  under  a  bill  of  lading  to  be  deli- 
vered at  Dunkirk  in  France ;  that  on  the 
voyage  the  master  put  into  Ramsgate, 
and  landed  the  cargo,  and  refosed  either 
to  carry  on  to  Dunkirk  or  to  give  deli- 
very at  Bamsgate.   The  WUhdm,  in  which 
the  plaintiff  complained  that  the  master 
delayed  the  prosecution  of  his  voyage, 
and  that  owing  to  his  negligence  the  cargo 
did   not   reach  the  port    of  destination 
until  an  unduly  late  period,  and  in  which 
the  Court  pronounced  for  the  damage 
and  made  the  usual  reference  to  the  re- 
gistrar and  merchants,  July  25th,  1865. 
This  case  has  not  been  reported.  The  Fdix 
(13),  decided  by  myself,   in  which  the 
plaintiffs  obtained  damages   because  the 
master  did  not  obey  the  order  of  the  con- 

(13)  37  Law  J.  Rep.  (».8.)  Adm.  48  ;  s.  c.  Law 
Rop.  2  Adm.  273. 
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signee  to  discharge  his  cargo  in  a  par- 
ticolar  dock. 

A  second  objection  to  these  articles  is 
that  the  matters  pleaded  in  them  amoont 
to  a  charge  of  felony,  and  that  a  Conrt  of 
civil  judicature  mast  refnse  to  entertain 
snch  a  canse  nntil  a  criminal  Court  has 
adjudicated  that  a  felony  cannot  be  the 
foundation  for  a  civil  action.  For  this  last 
position  reliance  was  placed  upon  Cox  v. 
Paxton  (6)  and  Stone  and  Marsh  (6),  and 
E*  parte  Wm.  EUioU  (14),  and  the  statute 
24  A  25  Vict.  c.  97.  s.  43,  re-enacting 
B.  6  of  Will  4.  and  1  Vict.  c.  89  (repealed 
Iqr  24  A  26  Vict.  c.  95),  was  cited  to 
shew  that  the  charges  contained  in  the 
articles  were  barratrous  and  felonious. 

The  third  and  last  objection  was  that 
this  being  a  proceeding  in  rem,  and  not 
in  paenam,  the  ship,  or  res,  was  not  liable 
for  acts  of  the  master  done  without  the 
scope  of  his  duty — The  WaMo  (8),  and 
that  this  position  was  not  affected  by 
the  fikct  that  the  master  was  (as  pleaded 
in  the  2nd  article)  the  sole  owner ;  and 
that  this  Court  had  refused  to  allow  a 
cargo  to  be  arrested  in  a  case  in  which 
the  same  person  was  owner  of  the  ship 
and  of  the  cargo— TAe  Victor  (15).  It 
was  also  urged  that  innocent  liens  ou 
the  ship,  not  at  present  opposed,  might 
be  injured  by  these  proce^fings  against 
the  ship. 

These  vaxious  points  in  the  case  have 
been  well  argued  on  both  sides,  but  inas. 
much  as  I  am  about  to  say  why  I  think 
the  articles  are  substantially  admissible 
in  their  present  form,  it  is  not  necessary 
to  state  the  arguments  in  reply  to  which 
I  in  great  measure  accede,  as  folly  as,  in 
a  case  somewhat  novel,  I  have  thought  it 
right  to  state  the  objections.  The  real 
ground  of  an  action  in  this  suit  is  stated  in 
the  12th  article  of  the  petition,  which  is 
88  follows : — "  The  said  cargo  was  never 
delivered  by  the  defendant  to  the  plain- 
tifi  in  accordance  with  the  terms  of  the 
said  bill  of  lading,  although  such  non- 
delivery was  not  occasioned  by  any  of  the 
perils  in  the  said  bill  of  lading  excepted." 
Assuming,  as  I  am  bound  to  do  at  pre- 
sent, the  {acta  to  be  correctly  stated  in 

(U)  2  Deacon's  Cases  in  Bankruptcy,  179. 
(16)  Lush.  72,  76;  s.  c.  29  Law  J.  Eep.  (k.s.) 
Adm.  110. 


the  other  article,  there  is  no  doubt  that 
the  averment  contained  in  this  article  is 
true.  The  owners  have  gotten  the  goods 
at  a  port  other  than  that  specified  in  the 
contract,  and  not  &om  the  master,  but 
from  third  parties,  namely,  the  salvors. 
Here,  then,  is  a  breach  of  contract  rela- 
ting to  the  goods,  whereby  the  owners 
have  been  damnified.  I  am  of  opinioii 
that  it  is  not  necessary  that  the  damage 
should  be  actual,  in  order  to  found  the  juris- 
diction of  the  Court.  It  may  be  of  that  con- 
structive character  resulting  from  wrong  or 
improper  delivery  or  detention,  or  the  like 
causes ;  and  in  this  opinion  I  am  fortified 
as  well  by  the  precedents  to  which  I  have 
referred  as  by  the  natural  construction  of 
the  language  of  the  statute ;  and  it  ap- 
pears from  the  articles  objected  to,  that, 
although  the  detention  of  the  cargo  was 
not  immediately  the  act  of  the  master, 
inasmuch  as  it  had  passed  out  of  his  hands 
into  those  of  third  parties  who  had  a  lien 
upon  it,  yet  that  tiie  detention  was  the 
consequence  of  previous  misconduct  on 
the  part  of  the  master,  through  which  it 
passed  into  the  possession  of  these  third 

Srties.  The  articles  which  plead  these 
^  are  admissible  according  to  the  rules 
of  this  Court,  as  shewing  the  history  of 
the  transaction  and  the  continuing  liabi- 
lity of  the  master.  I  will  now  d^  with 
the  objection  that  the  action  ought  to 
have  been  in  personam.,  and  not  in  rem, 
that  the  master  acted  beyond  the  scope  of 
his  duty,  and  that  in  condemning  the  res, 
I  may  be  injuring  innocent  lienees  which 
do  not  appear.  I  am  of  opinion  that  the 
petitioners  have  a  right  under  the  statute 
to  institute  this  suit  in  rem,  and  that  the 
owner  of  the  ship  is  responsible  to  the 
shipper  for  the  loss  or  damage  alleged  in 
this  case.  I  do  not  think  thftt  the  objec- 
tion that  the  act  of  the  master  did  not 
bind  the  owner  is  well  founded,  nor  does 
the  case  of  The  Waldo  (8),  which  is 
well  deserving  of  study,  support  that 
proposition.  The  master  in  that  case  had 
been  made  by  the  shipper  the  consignee 
of  the  cargo.  The  case  of  The  Ida  (7)  was 
of  a  more  peculiar  character;  the  judg- 
ment in  it  was  founded  on  a  want  of 
jurisdiction  in  the  Court,  and  in  the 
judgments  no  reference  is  made  to  the 
ar^iument  that  the  owner  was  not  liable 
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becanse  the  master  exceeded  the  scope  of 
his  duty ;  as  to  the  possible  existence  of 
secret  liens  on  this  ship,  the  answer  is 
that,  if  there  be  such,  the  possessor  of 
them  is  apprised  by  the  forms  of  this 
Court  that  he  may  come  in  and  defend 
his  interest,  and  obtain  for  his  claims 
their  due  priority. 

With  respect  to  the  objection  that  they 
contain  a  charge  of  felony,  in  which  the 
action  for  the  civil  wrong  ia  merged, 
I  felt  at  first  some  difficulty  upon  this 
point,  and  I  am  certainly  not  inclined  un. 
necessarily  to  entangle  myself  in  this  ques- 
tion of  merger,  which  is,  perhaps,  not  in 
principle  always  very  satisfactorily  ex- 
plained, or  in  practice  always  very  con- 
sistently applied  by  the  authorities  at 
common  law.  It  is  true  that,  although 
the  master  be  sole  owner,  the  acts  alleged 
would  probably  render  a  British  subject 
guilty  of  felony  under  the  statute  24  &  25 
Vict.  c.  97,  and  it  has  been  suggested  that 
although  the  vessel  be  a  foreign  vessel,  and 
the  master  a  foreigner,  yet  as  the  ofiFence 
was  committed  n,per  altwta  mare,  this  Court 
of  maritime  international  law  ought  to  hold 
itself  less  fettered  as  to  criminal  jurisdic- 
tion in  this  matter  than  a  common  law 
Court,  which  would  in  these  circum- 
stances be  competent  to  take  cognizance 
of  this  offence — The  Queen  v.  Lojpez  and 
Others  (16)  ;  The  Queen  t.  Anderson  (12). 
I  must  not  be  understood  as  assenting 
to  this  argument,  but  I  shall  direct  the 
word  "  &uudulently "  to  be  struck  out  in 
both  the  articles.  It  is  not  necessary  for 
the  case  of  the  petitioner  in  this  Court, 
and  it  introduces  an  issue  which  might 
unnecessarily  complicate  and  increase  the 
costs  of  the  suits.  With  this  alteration  I 
admit  the  petition. 


Proctor — H.  G.  Stokes,  for  plaintiffl ; 

Attorney — C.  M.  Barker,  agent  for  Tombull  & 

Bell,  West  Hartlepool,  for  defendant. 


} 


(16)  1  Dearsley  &  B.  C.C.  626. 


1870. 
May  31.    >  the  dowsb. 

June  14. 

County  Court — AdmiraUif  JmisdieUm — 
Necessarie*. 

County  Courts  exercising  Admiralty  jwrit- 
diction  cannot,  as  such,  entertain  a  claim  for 
necessaries  supplied  either  to  a  vessd  in  her 
own  port,  or  when  on  owner  of  the  vestd  is 
domiciled  in  this  country. 

Semble,  that  the  High  Court  of  Admi- , 
ratty  may  exercise  an  appellate  jurisdiction 
in  a  matter  over  which  U  has  no  original 
jurisdiction. 

Semble  also,  that  it  has  an  appellate  juris- 
diction over  the  Court  of  Passage  at  Liverpool. 

This  was  an  appeal  from  the  decision  of 
the  Judge  of  the  Court  of  Passage  in  the 
borough  of  Liverpool. 

In  that  Court  a  cause  of  necessaries  had 
been  instituted  on  behalf  of  the  Muntz 
Metal  Company  against  the  vessel  Doteee 
for  necessaries  supplied,  to  the  value  of 
146Z.  12«.  7d.  The  answer  of  the  defend- 
ants pleaded  amongst  other  pleas  : — 

1.  At  the  time  when  the  alleged  neces- 
saries (the  subject  matter  of  this  suit) 
were  supplied  to  the  said  vessel,  the  said 
vessel  belonged  to  the  port  of  Liverpool 

2.  At  the  time  of  the  institution  of  this 
suit,  there  was  domiciled  in  England  a 
certisiin  person  who  was,  at  the  time  when 
the  said  alleged  necessaries  were  suppUed, 
an  owner  or  part  owner  of  the  said  vessel 

3.  At  the  time  when  the  said  order  was 
given,  the  defendants  and  Stewart,  a 
mortgagee  of  the  vessel,  were  resident  and 
canying  on  business  at  Liverpool  aforesaid. 

These  articles  were  objected  to  as  irre- 
levant, and  the  objection  was  sustained  by 
the  Judge  of  the  Court  of  Passage,  who 
decided  that  the  Court  had  jurisdiction 
on  the  subject  matter  of  the  claim ;  from 
this  decision  the  plaintiffs  appealed. 

Ovlly  for  the  appellants. 

Potter  for  the  respondents. 

Cur.  adv.  vuU. 

Sir  B.  Phillihobg. — The  question  is  as 
to  the  true  construction  of  31  &  32  Vict 
c.  71,  the  title  of  which  statute  is,  "An 
Act  for  conferring  Admiralty  Jurisdiction 
upon  the  County  Courts."  I  shall  observe 
that  no  question  has  been  raised  before 
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me  as  to  irhether,  under  the  26th  section 
of  that  statate,  an  appeal  lies  firom  the 
Court  of  Passage  to  the  High  Court  of 
Admiralty.  I  am  inclined,  however,  to 
think  that  the  appeal  does  lie ;  and  that 
the  Court  of  Passf^  is  in  this  respect  in 
the  same  categoiy  as  County  Courts 
having  Admiralty  jurisdiction. 

It  has  been  contended  that  there  is  no 
limitation  which  narrows  the  construction 
of  the  words  "  any  claim  "  (1),  and  though 
it  is  admitted  that  the  High  Court  of  Ad- 
miralty would  have  no  original  juris- 
diction in  this  matter,  that  it  has  an 
appellate  jurisdiction,  and  also  that  it 
might,  under  the  authority  of  the  6th 
section  (2),  order  the  cause  to  be  at  once 
transferred  to  this  Court,  and  80,  in  feet, 
exercise  original  jurisdiction. 

There  is  no  doubt  that  the  High  Court 
of  Admiralty  has  exercised,  and  may  exer- 
dse,  an  appellate  jurisdiction  in  a  matter 
over  which  it  has  no  original  jurisdiction. 
The  High  Court  of  Admiralty  was  for- 
merly  the  Court  of  Appeal  from  revenue 
cases  decided  in  the  Colonial  Admiral^ 
Courts ;  and  under  32  &  33  Vict.  c.  51, 
it  has  an  appellate  jurisdiction  as  to  claims 
arising  out  of  agreements  for  the  use  or 
hire  of  a  ship,  and  the  carriage  of  goods 
in  a  ship,  as  to  which  there  was  no  origi- 
nal jurisdiction. 

But  I  think  I  must  construe  the  31  & 
32  Vict.  c.  71,  independently  of  these  con- 
siderations. That  statute  only  professes 
to  confer,  both  by  its  preamble  and  its 

(1)  The  3rd  section  enacts  that — 
"  Any  County  Court  haring  Admiralty  jurisdic- 
tion shall  hare  jurisdiction,  and  all  powers  and 
Mthorities  relating  thereto,  to  try  and  determine, 
inbject  and  according  to  the  provisions  of  this  Act, 
Uie  foUoving  causes  (in  this  Act  referred  to  as 
Admiralty  caosee) : — 

"1.  As  to  any  Claim  for  Salvage.  —Any  cause 
in  vUch  the  value  of  the  property  saved  does 
not  exceed  one  thousand  pounds,  or  in  which  the 
amount  claimed  does  not  exceed  three  hundred 
pounds; 

"  2.  As  to  any  Claim  for  Towage,  Necessaries, 

or  Wages. — Any  cause  in   which  the  amount 

claimed  does  not  exceed  one  hundred  and  fifty 

pounds." 

.  (2)  "  The  High  Court  of  Admiralty  of  England 

(M  notion  by  any  party  to  an  admiralty  cause  in 

^teaty  Court  may,  if  it  sbill  think  fit,  with 

'*       notice  to  the  other  party,  transfer  the 

-f  Admiralty,"  &c 


2nd  section.  Admiralty  jnrisdiotion  upon 
certain  Courts ;  and  tlien  by  the  3rd  sec- 
tion enacts  that  a  "  Court  having  Admi- 
ralty jurisdiction"  shall  try  and  deter, 
mine  any  claim  for  necessaries — that  is  to 
say,  in  my  opinion,  any  claim  for  neces- 
saries triable  by  a  Court  having  Admiralty 
jurisdiction. 

Under  the  old  law — ^previously  to  the 
statutes  3  &  4  Vict.  c.  65  and  24  Vict, 
c.  10 — the  Court  had  no  jurisdiction  over 
a  claim  for  necessaries — The  Neptune  (8). 
By  the  6th  section  of  the  former  statute 
such  jurisdiction  was  conferred  on  it  in 
cases  of  claims  for  necessaries  supplied  to 
any  foreign  ship  or  sea-going  vessel ;  and 
by  the  5th  section  of  the  latter  statute 
further  jurisdiction  was  conferred  on  it 
over  any  claim  for  necessaries,  subject  to 
two  limitations — ^first,  that  they  should 
have  been  supplied  elsewhere  than  at  the 
port  to  which  the  ship  belonged ;  and, 
secondly,  that  at  the  time  of  the  institu- 
tion of  the  cause  no  owner  or  part  owner 
of  the  ship  was  domiciled  in  England  or 
Wales.  I  think  the  term  "Admiralty juris- 
diction "  in  31  &32  Vict.  c.  71.  must  be  oon> 
strned  with  reference  to  these  limitations  ; 
and  the  correctness  of  this  construction  is 
confirmed  by  a  reference  to  the  title  of  the 
last  County  Court  Admiralty  Jurisdiction 
Act,  32  &  33  Vict.  c.  51—"  An  Act  to 
amend  the  County  Courts  (Admiralty 
Jurisdiction)  Act,  1868,  and  to  give  Juris- 
diction in  certain  Maritime  Causes." 

I  am  glad  to  find  that  the  Court  of  Com- 
mon Pleas  has  put  the  same  construction 
upon  the  statute  in  question  in  the  case  of 
Everard  v.  Kendall  (4). 

I  must  decide,  therefore,  that  the  articles 
in  the  answer  which  took  objection  to  the 
jurisdiction  of  the  Court  were  rightly 
pleaded,  and  I  must  reverse  the  decision 
of  the  learned  Judge  of  the  Court  below, 
which  ordered  them  to  be  struck  out. 


Attorneys — Chester  &  Urquhart,  agents  for  L  H. 
E.  OiU,  Liverpool,  for  appellants ;  Gregory, 
Rowdiffes  &  Rawle,  agents  for  Doncan  Squarey 
&  Co.,  Xiiverpool,  for  respondents. 


(3)  3  Knapp,  94. 

(4)  39 1«w  J.  Bep.  (K.S.)  C J>.  234. 
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1870. 
May 
June 
July 

Damage  —  Limitation  of  Liability  — 
Vessel  not  under  Arrest  —  Injunction  to 
restrain  Actions  at  Common  Law — 24  Vict, 
e.  10.  ».  13. 

The  N.  and  M.  came  into  collision,  and  the 
M.  was  sunk.  Cross  causes  of  damage  were 
instituted,  but  had  not  been  heard,  nor  the 
liability  for  the  collision  determined,  but  the 
oicners  of  the  N.  paid  into  Court  the  amount 
of  their  liability  as  limited  by  statute : — 
Held,  that  the  Court  Jtad  jurisdiction 
in  a  suit  for  limitation  of  liability,  even 
though  the  N.  had  been  sunk,  and  tliere- 
fore  could  not  be  arrested,  notwithstanding 
24  Vict.  c.  10.  «.  13;  that  the  Court  could 
grant  an  injunction  to  restrain  actions  at 
common  law  in  respect  of  the  same  collision  ; 
and  that  actions  at  common  law  for  the 
loss  of  goods  damaged  by  the  collision 
might  be  restrained,  even  though  the  goods 
were  to  be  carried  partly  by  sea  and  partly 
by  land. 

This  was  a  cause  of  limitation  of  lia- 
bility. Cross  causes  had  been  instituted 
by  the  London  and  South  Western  Rail- 
way Company,  the  owners  of  the  steam 
vessel  Normandy,  and  by  the  owners  of 
the  steam  ship  Mary,  in  respect  of  a 
collision  between  the  vessels  on  the  17th 
day  of  March,  1870.  The  suit  No.  6,347 
by  the  owners  of  the  Normandy,  was 
commenced  on  the  7th  day  of  May,  and 
on  the  21st  following  an  appearance  was 
entered,  and  on  the  same  day  the  cause 
No.  5,359  by  the  owners  of  the  Mary 
was  also  instituted.  Various  actions  at 
common  law  were  also  begun  against 
the  London  and  South  Western  Railway 
Company,  by  owners  of  g^oods  put  on 
board  the  Normandy.  Petitions  had  not 
yet  been  filed  in  the  Admiralty  Court. 

Cohen,  on  behalf  of  the  London  and 
South  Western  Railway  Company,  the 
plaintiffs  in  the  suit  for  limitation  of  lia- 
bility, moved,  that  the  plaintifb  in  cause 
No.  5,359,  brought  by  the  owners  of  the 
Mary,  their  proctors,  solicitors,  or  agents, 
and  all  other  persons  interested  in  the 
Normandy  or  Mary,  or  having  any  right, 
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title  or  interest  in  respect  of  the  said 
coUision,  might  be  restrained  firom  fior- 
ther  prosecuting  any  other  prooeediop 
against  the  plaintiffs,  in  respect  of  <he 
loss  or  damage  caused  by  the  said  col- 
lision. His  clients  were  willing  to  pay 
into  Court  the  sum  of  3,0602.,  the  vake 
of  the  Normandy,  calculated  at  15i.  for 
each  ton  of  the  gross  registered  tonnage 
of  the  vessel,  together  with  interest 

E.  C.  Clarkson,  for  the  owners  of  the 
Mary,  and  for  the  owners  of  her  cargo.— 
The  Court  has  no  jurisdiction  to  enter- 
tain a  suit  of  limitation  of  liability,  ex- 
cept in  cases  where  the  "  ship,  or  vessel, 
or  the  proceeds  thereof  are  under  arrest " 
—The  Admiralty  Court  Act,  1861,  s.  13. 
Neither  the  Normandy  nor  the  proceeds 
thereof  are  under  arrest  or  oonstmctiTe 
arrest,  as  the  Normandy  is  at  the  bottom 
of  the  sea,  and  the  money  paid  into 
Court  is  not  the  proceeds  of  the  vessel 
Nor  can  it  be  tr^ted  as  money  paid  to 
prevent  the  arrest  of  the  Normandy  as  in 
the  Northumbria  (1).  The  plaintiffs  in 
the  present  suit  must  at  least  admit 
their  liability  in  respect  of  the  coUision. 
Unless  the  plaintiffs  are  to  blame  for  the 
collision,  there  is  no  liabiUty  to  admit — 
Hill  V.  Audus  (2).  In  the  AmaUa  (3), 
aU  the  claimants  were  persons  who  had 
a  right  to  bring  actions  in  this  Court, 
but  in  the  present  case  the  owners  of 
the  Normandy  are  domiciled  in  England, 
and  many  of  the  persons  preferring 
claims  against  them  for  damage  to  caigo, 
cannot  sue  the  Normandy  in  this  Court 

Cohen,  in  reply. — The  plaintiffs  are 
willing  that  the  collision  suit,  No.  5,359, 
should  be  proceeded  with,  in  order  to 
determine  the  question  of  liabiliiy,  and 
they  undertake  that  if  in  that  suit  the 
Normandy  should  be  found  to  be  solely  to 
blame,  or  if  the  Court  should  find  the 
Normandy  and  Mary  to  blame  for  the  col- 
lision, the  plaintiffs  will  in  the  other  ac- 
tions and  suits  admit  their  liability  to 
such  plaintiffs  as  may  prove  their  title  to 
sue. 

(1)  Ante,  p.  24. 

(2)  1  Eay  &  J.  283;  s.e.  24  Law  J.  Bfpu 
(n.s.)  Chanc  229. 

(3)  Bro.  &  Lush.  Ifil ;  a.  c  32  Lav  J.  B«p. 
(K.8.)  Adm.  191. 
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Sm  BoBBBT  Phillimoke. — This  is  an  ap- 
plication to  the  Coort  to  exercise  the  power 
conferred  upon  it  by  the  13th  section  of 
the  Admiralty  Conrt  Act,  1861.  Varions 
objections  have  been  taken  by  the  owners 
of  tiie  Mary.  It  is  contended  by  them 
that  as  the  Normandy  was  sunk  in  the 
collision,  and  could  not  be  arrested,  the 
Coort  has  no  jurisdiction  to  grant  the 
relief  asked  for.  I  should  be  sorry  to 
allow  Bach  an  objection  to  prevail,  and 
when  the  words  of  the  13  th  section  of  the 
Admiralty  Court  Act,  1861,  are  carefdlly 
considered  in  connection  with  the  34th 
section  of  the  same  Act,  and  the  state  of 
the  law  prior  to  the  time  of  the  passing 
of  the  Act,  I  think  it  may  be  gathered 
that  it  was  the  intention  of  the  legislature 
to  confer  upon  this  Conrt  jurisdiction  to 
entertain  a  cause  of  limitation  of  liability 
in  all  cases  where  the  jurisdiction  of  the 
Conrt  over  the  principal  question  of 
damage  was  well  foanded.  In  the  case 
of  The  Northumbria,  where  a  prsscipe  for 
a  caveat  warrant  had  been  filed  by  the 
owners  of  the  vessel  in  order  to  prevent 
her  arrest,  and  they  had  given  baU,  in 
pursuance  of  the  undertaking  contained 
in  the  prsBcipe,  I  held  that  the  vessel  was 
constractively  under  the  arrest  of  the 
Court.  In  the  present  case,  I  am  aaked 
to  go  a  step  forther.  No  prsecipe  for  a 
cav^  warrant  has  been  filed  by  the  owners 
of  the  Normandy,  and  the  Normandy  has 
not  been,  and  could  not  have  been,  ar- 
rested. But  although  I  cannot  consider 
the  question  free  from  doubt,  after  careful 
consideration  I  have  arrived  at  the  opinion 
that  I  ought  to  entertain  the  present  ap- 
plication. TUe  jurisdiction  of  the  Court 
over  the  principal  question  of  damage  is 
well  founded,  and  that,  I  think,  is  suffi- 
cient to  give  me  jurisdiction  to  entertain 
the  snit  of  limitation  of  habiiity. 

In  the  case  of  Hill  v.  A'odiu  (2),  which 
was  decided  in  1855,  Lord  Hatherley,  who 
was  then  Vice  Chancellor,  held  that  the 
Court  of  Chancery  having  no  jurisdiction 
over  the  principal  question  of  damage 
oonld  not  entertain  a  suit  of  limitation  of 
liability  nnless  the  liability  were  admitted. 
Bat  my  learned  predecessor,  in  the  case 
of  The  Amalia  (3),  decided  in  the  year 
1863,  that  the  rule  laid  down  in  the  case 
of  fltU  v.  Audus  (2)  did  not  apply   to 

Mbw  Skbus,  39.— Admibaltt. 


suits  of  limitation  of  liability  instituted  in 
this  Court,  because  this  Court  has  juris- 
diction to  decide  the  principal  question  of 
damage.  I  am  certainly  not  disposed  to 
question  the  propriety  of  the  decision  in 
the  case  of  The  Amalia  (3).  It  is  true 
that  in  the  case  of  The  Amalia  (3)  this 
Conrt  was  not  asked  to  stay  actions  pend- 
ing in  any  other  Conrt,  and  I  learn  from 
the  Registrar  that  now  for  the  first  time 
the  Court  is  asked  to  stay  actions  pending 
in  the  Courts  of  Common  Law.  But  if 
this  Court  has  jurisdiction  to  entertain 
the  snit  of  limitation  of  liability,  I  think 
there  can  be  little  doubt  that  it  has  power 
to  stop  all  actions  relating  to  the  same 
subject-matter  wherever  pending,  for  the 
514th  section  of  the  Merchant  Shipping 
Act,  1854,  expressly  refers  to  actions 
"  pending  in  any  other  Court." 

In  the  coarse  of  the  argument  there  has 
been  considerable  discussion  about  the 
terms  upon  which  I  should  grant  the 
relief  asked.  The  plaintiffs  offer  to  pay 
into  court  the  full  value  of  the  Normandy 
calculated  at  152.  per  ton  and  interest. 
They  also  undertake  i^  on  the  hearing  of 
the  collision  suits,  the  Court  should  find 
the  Normandy  to  blame,  that  they  will 
admit  their  Imbilify  in  the  other  actions. 
Upon  these  conditions  I  shall  make  an 
order  to  stay  all  actions  and  suits  pending 
in  any  other  Court  relating  to  the  subject- 
matter.  The  terms  of  the  order  must  be 
carefully  considered.  The  plaintiffs  must 
file  their  petition  in  this  cause  within 
three  days. 

The  order  was  djrawn  up  in  the  follow- 
ing form : — 

NORMANDY  (5,366). 

The  judge  having  heard  counsel  for  the 
plaintiffs  and  the  several  defendants,  or- 
dered that  all  actions  and  suits  pending 
in  any  other  court  in  relation  to  the  snb- 
ject-matter  in  the  suit,  to  wit,  the  liability 
of  the  owners  of  the  vessel  Normandy,  the 
plaintiffs  in  this  suit,  in  respect  of  loss  of 
life,  or  personal  injury,  or  loss  or  damage 
to  ships,  goods,  merchandise,  or  other 
things,  on  the  occasion  of  a  collision  which 
occurred  on  or  about  the  17th  day  of 
March,  1870,  between  the  said  vessel 
Normandy  and  a  vessel  called  the  Mary, 
be  stopped,  the  plaintiffs  by  their  counsel 
undertaking  to  admit  their  liabiUty  in  all 
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Bnch  actions  and  suits  as  soon  as  this 
Court  shall  have  pronounced  for  the 
damage  proceeded  for  in  the  cause  pend- 
ing in  tlus  Court  entitled  The  Normandy 
(5,359),  or  for  a  moiety  of  such  da- 
mage. 

Willis  (on  July  12th)  moved  to  dissolve 
the  injunction  so  far  as  it  affected  Messrs. 
Milbum,  Beeston,  and  Co.,  who  had 
brought  an  action  in  the  Court  of  Ex- 
chequer against  the  London  and  South 
"Western  Railway  Company  for  the  non- 
delivery of  certain  goods  destined  for 
Jersey,  and  lost  in  the  Normandy.  He 
contended  that  the  action  was  brought 
against  the  company,  not  as  shipowners 
but  as  common  carriers.  The  goods 
had  been  delivered  at  the  receiving 
house  of  the  company  in  London  for 
transport  to  Jersey,  without  any  agree- 
ment as  to  their  mode  of  transmission. 
The  consignors  had  not  selected  the  ship 
in  which  the  sea  part  of  the  transportation 
was  to  be  made,  and  there  was  no  privity 
between  them  and  the  company  as  ship- 
owners. The  company  might  have  sent 
them  by  a  ship  not  their  own  properly,  in 
which  case  no  rights  would  accrue  to  the 
plaintiffs  against  the  shipowner;  their 
remedy  would  lie  against  the  company 
alone.  Besides,  before  an  injunction  should 
have  issued  proof  ought  to  have  been 
given  that  the  goods  in  question  were 
actually  on  board  the  Normandy.  Plain- 
tiffs had  delivered  them  in  London,  there 
was  no  bill  of  lading,  and  no  proof  before 
the  Court  that  these  goods  had  been  lost 
on  this  particular  occasion. 

Shepherd,  for  the  defendants,  argued 
that  the  plaintiffs  were  of  course  aware 
that  part  of  the  transmission  must  be  by 
sea,  and  therefore,  as  the  contract  was 
indivisible,  that  the  plaintiffs  must  have 
been  taken  to  have  contracted  with  the 
defendants  as  shipowners — Le  Couteur  v. 
London  and  South  Western  Railway  Gotn- 
pany  (4). 

Willis  in  reply. 

Sir  Robert  Phillimore. — I  am  satis- 
fied I  ought  not  to  dissolve  the  injunc- 

(4)  Lftw  Rep.  1  Q.B.,  64;  35  Law  J.  Rep.  (n.s.) 
aB.  40. 


tion.     I  reject  the  motion,  but  without ' 
costs  (5). 

Fiocton — Clarkson  Sc  Co.  for  the  owners  of  the 

Iformandy. 
Attorney — T.  Cooper,  for  the  ownen  of  the  IfoTy. 


1870. 
March  30. 
April  26.      >        THE  CLAIU  killak. 

July  27. 

Aug.  2. 

Damage — Electric  Cable  cut — Iddbtliiy 
of  ship. 

A  ship's  anchor  got  entangled  with  an 
electric  cable,  and  the  cable  was  cut  by  order 
of  the  matter: — ^Held,  that  under  the  eiV- 
eumstances  the  master  was  gmlty  of  a  want  of 
nautical  skiU,  and  that  the  Court  hadjwrii- 
diction  to  entertain  a  suit  against  the  ship. 
Ship  condemned  in  da/mages  and  costs. 

This  was  a  suit  instituted  by  the 
managers  of  the  Submarine  Telegraph 
Company  between  England  and  SVance 
against  the  ship  Clara  Killam  to  obtain 
compensation  for  injury  done  by  the  ship 
to  the  telegraph  cable. 

The  Clara  KHUvm,  from  Boston,  United 
States,  arrived  in  the  Downs  on  the  19th 
of  March,  1869,  and  bore  up  off  Old 
Stairs  buoy,  where  she  remained  until 
four  o'clock  the  next  day,  when  the  wind 
blew  heavily  from  the  westward  and  she 
began  to  drive.  She  was  with  difficulty 
brought  up  to  the  south  of  the  Deal  Bank 
Buoy,  when  it  was  discovered  that  the 
port  anchor  was  gone.  A  spare  anchor 
of  smaller  size  was  then  bent  on  the  port 
chain,  and  some  time  afterwards  let  go. 
The  wind  went  round  to  the  north-east, 
and  the  vessel  drove  in  the  direction  of 
the  Vame  Sands,  but  was  brought  up 
about  nine  in  the  morning  of  the  next 
day.  Early  on  the  following  morning  the 
crew  began  to  heave  in  both  anchors  and 
found  an  extraordinary  strain  upon  them, 

(6)  On  the  8th  of  Novemher  the  Court  of  Sx- 
cheqner  reiused  a  rule  for  stay  of  proceedings  in 
the  action  at  Common  Iaw  above  referred  to.  Sea 
Law  J.  Rep.  Weekly  Notes  (Nov.  11th,  1870), 
p.  220. 
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and  abont  eleven  o'clock  the  anchors  were 
brought  to  the  water's  edge,  when  it  was 
seen  that  one  or  both  were  entangled  with 
the  telegraph  cable. 

The  plaintiffs  in  their  petition  alleged 
(amongst  other  things)  as  follows: — 

"Thesaid  telegraph  cable,  with  ordinary 
care  and  proper  management,  might  have 
easily  been  got  clear  of  the  said  anchor 
without  any  damage  being  done  to  the 
said  cable  or  anchor,  bnt  the  said  master 
on  seeing  the  said  cable  lying  over  the 
anchor  stock,  ordered  the  mate  of  the  said 
vessel  to  go  over  the  bows  of  the  said 
vessel  and  to  cat  the  cable,  and  the  mate 
npon  receiving  snch  orders  went  over  the 
bows  of  the  said  vessel  and  commenced  to 
cat  the  said  cable  with  a  hatchet,  and 
after  catting  and  hacking  at  the  said 
cable,  with  the  sanction  and  under  the 
directions  of  the  said  master,  for  about 
three-qoarters  of  an  hoar,  he  succeeded 
in  severing  the  said  telegraph  cable  in 
two,  thereby  doing  much  damage  to  the 
said  telegraph  cable." 

"  The  damage  done  to  the  said  telegraph 
cable,  and  the  loss  conseqnent  thereupon, 
were  solely  and  entirely  caused  by  the  im- 
proper  conduct  and  by  the  want  of  care 
and  proper  management  on  the  part  of  the 
said  master  of  the  said  ship." 

The  defendants  in  their  answer  alleged 
(amongst  other  things)  as  follows : — 

"This  Court  has  not  jarisdiction  to 
entertain  this  suit. 

"  At  about  five  a.m.  on  the  morning  of 
the  2l8t  of  March,  the  crew  of  the  Clara 
KiUam  commenced  heaving  in  her  chains, 
and  continued  so  doing  until  about  eleven 
A.M.,  by  which  time  they  succeeded  in 
heaving  up  both  her  anchors,  but  as  the 
Clara  KUlam  still  rode,  it  was  concluded 
that  the  anchors  of  the  Clara  KtUam  were 
foul  of  something. 

"  The  anchors  of  the  Clara  KUlam  were 
with  great  labour  and  difficulty  got  to  the 
waters  edge,  and  it  was  then  found  that 
both  the  anchors  of  the  Clara  KUlam  had 
become  and  were  entangled  with  the  cable 
mentioned  in  the  petition,  in  such  a 
manner  as  to  render  it  impossible  to  extri- 
cate the  same  therefrom  before  the  lapse 
of  a  considerable  time,  save  by  severmg 
the  said  cable.  The  said  cable  was  then 
^ready  stranded  and  injured  at  the  part 


of  it  with  which  the  anchors  of  the  Olara 
Killam  were  entangled,  and  the  weight 
and  strain  of  the  Clara  Killam  on  it  was 
further  damaging  it,  and  befor^it  would 
have  been  possible  to  have  disentangled  it 
fiivm  the  said  anchors  further  damage 
would  have  been  done  to  the  said  cable, 
and  it  would  most  probably  have  parted, 
and  in  the  meantime  the  Clara  Killam 
herself  was  lying  exposed  to  danger ; 
and,  under  the  circumstances,  the  master 
of  the  Clara  Killam,  acting  reasonably 
and  justifiably,  caused  the  said  cable  to  be 
severed,  and  it  was  thereby  cleared  from 
the  said  anchors. 

"  Before  the  said  cable  was  severed,  aa 
aforesaid,  it  had  received  such  an  amount 
of  injury  as  would  have  necessitated  its 
being  raised  and  repaired,  and  renewed, 
and  by  the  said  act  of  severing  the  said 
cable  no  damage  was  occasioned  to  the 
plaintiff's  or  the  owners  of  the  said  cable. 

"  The  injury  to  the  cable  was  the  result 
of  inevitable  accident." 

Huddleston,  Dr.  Spinhs,  Butt,  and  Dr. 
Tristram  for  the  plaintiff's. 

Milward  and  E.  C.  CUwkson  for  de- 
fendants. 

At  the  conclusion  of  the  evidence. 

Butt  for  plaintiffs. — The  defendants  are 
clearly  responsible  for  the  6a,mtLge—The 
Submarine  Telegraph  Company  v.  Dieknon 
(1).  The  evidence  shews  that  the  cable 
might  easily  have  been  slipped  without 
damage  to  itself  or  risk  to  the  ship.  The 
master  was  guilty  of  want  of  skill  and 
negligence  in  ordering  the  cable  to  be  cut, 
and  for  this  the  ship  is  responsible. 

MUward. — The  Court  has  no  jurisdic- 
tion. Its  powers,  if  any,  are  conferred 
by  the  7th  section  of  the  Admiralty  Court 
Act,  1861,  under  the  words  "jurisdiction 
over  any  claim  for  damage  done  by  any 
ship."  In  this  case  the  injury  was  com- 
mitted by  the  master,  and  the  ship  was 
not  even  in  motion.  The  ship  was  in 
peril  by  being  entangled  with  the  cable, 
and  the  master,  under  the  circumstances, 
was  justified  in  ordering  the  cable  to  be 
cut. 

Butt,  in  reply. 

(1)  15  Com.  B.  R^.  N.S.  759 ;  s.e.  33  Law  J. 
Eep.  (».».)  C.P.  139. 
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SiE  Robert  Philliuore.  —  This  is  a 
suit  institnted  by  the  managers  of  the 
Submarine  Telegraph  Companj-  between 
England'*and  France  against  the  ship 
Clara  Killam,  to  obtain  compensation  for 
the  injury  done  by  those  on  board  her  to 
the  telegraph  cable. 

The  Clara  Killam,  a  vessel  of  838  tons 
register,  with  a  crew  of  17  hands  all  told, 
sailed  from  London  on  the  16th  of  March, 
1869,  laden  with  a  general  cargo  bound 
for  Boston,  in  America. 

She  arrived  on  the  19th  in  the  Downs ; 
the  weather  became  very  bad,  and  she 
bore  up  o£F  Old  Stairs,  where  she  re- 
mained till  4  p.m.  the  next  day,  wben  the 
wind  blew  heavily  from  the  W.,  and  she 
began  to  drive.  She  was  brought  up 
with  difBcnlty  to  the  S.  of  the  Deal  Bank 
buoy,  when  it  was  discovered  that  the 
port  anchor  was  gone.  A  spare  anchor 
of  smaller  size  was  then  bent  on  the  port 
chain,  and  some  time  afterwards  let  go. 
The  wind  flew  to  the  N.E.,  and  the 
vessel  drove  in  the  direction  of  the  Varne 
Sands ;  but  was  brought  up  about  9  a.m. 
of  the  next  day.  Early  in  the  next  mom> 
ing,  betweeii  3  and  4,  the  crew  began  to 
heave  on  both  anchors,  using  their  ut- 
most exertions,  but  found  an  extra- 
ordinary strain  upon  the  anchors,  and 
it  was  not  until  nearly  11  o'clock  that 
they  sue  ceeded  in  bringing  the  an- 
chors to  thewater's  edge.  It  was  then 
discovered  that  one,  if  not  both  of  the 
anchors  (upon  this  point  there  may  be 
some  doubt),  had  become  entangled 
with  the  telegraph  cable,  a  circumstance 
which  would  appear  to  have  preserved 
the  vessel  from  destruction,  inasmuch  as 
it  had  prevented  her  from  driving  on  the 
sands. 

Up  to  this  point  in  the  history  of  this 
case,  no  charge  is  preferred  against  the 
defendants,  no  blame  is  ascribed  to  the 
Clara  Killam  for  improperly  fouling  the 
telegraph  cable.  The  course  which  in 
these  circumstances  the  captain  (having 
consulted,  it  is  said,  with  the  mate) 
ordered  to  be  pursued  was  as  follows :  The 
nute,  having  put  a  bow  line  round  him, 
was  lowered  down  into  the  sea,  his  feet 
rested  upon  the  starboard  anchor's  stock, 
and  sometimes  he  was  quite  under  water  ; 
in  this  condition  he  chopped,  with  an  axe, 


at  the  telegraph  cable  for  about  fifteen 
minutes  or  more. 

The  cable  was  by  this  means  cut  in 
two ;  and  the  ship,  the  wind  being  then 
favourable,  proceeded  immediately  on  her 
voyage  to  America.  For  this  damage,  so 
inflicted,  the  present  action  is  brought, 
and  as  it  is  the  first  of  the  kind  sobmitted 
to  the  jurisdiction  of  this  Court,  I  thought 
it  expedient  to  take  a  little  time  to  ex- 
amine the  principles  of  law  applicable  to 
these  novel  circumstances,  and  I  have  de- 
rived assistance,  in  the  execution  of  this 
task,  frt)m  a  perusal  of  the  judgment  of 
the  Court  of  Common  Pleas,  dehvered  in 
1864,  in  the  case  of  The  Sniymarine  Tele- 
graph  Company  v.  Dickson  (1). 

I  must  consider  that  this  telegraph 
cable  was  lawfully  placed  at  the  bottom 
of  the  sea,  and  in  the  spot  where  it  re- 
ceived the  injury.  I  must  also  consider 
that  the  vessel  which  did  the  injury  to  it 
was  in  the  exercise  of  her  right  both  in 
navigating  the  sur&ce  of  the  sea,  and  in 
dropping  her  anchors  where  and  when 
she  had  let  them  g^.  The  law  requires 
that  each  party  should  exercise  his  right 
so  as,  if  possible,  to  avoid  a  conflict  with 
the  right  of  the  other.  It  was  the  duty, 
therefore,  of  the  -ship  to  disentangle,  if 
possible,  her  anchor  from  the  cable  with- 
out injuring  it.  She  was  bound  to  apply 
ordinary  skill,  and  to  take  the  time  neces- 
sary for  this  purpose,  unless  she  thereby 
exposed  herself  to  present  or  imminent 
peril — the  suggestion  in  the  ninth  para- 
graph of  the  answer,  that  it  was  impos- 
sible to  extricate  her  anchors  "  before  the 
lapse  of  a  considerable  time,  save  by 
severing  the  said  cable,"  cannot  be  ad- 
mitted as  a  justification  of  the  act.  It 
has  been  contended  that  the  cable  when 
brought  up  was  in  so  injured  a  condition 
as  to  render  the  cutting  of  it  practically 
immaterial.  I  should  be  disposed  to  ad- 
mit this  defence  if  it  were  supported  by 
the  evidence.  Bat  I  am  satisfied  that  it 
is  not ;  but  that,  on  the  contrary,  both  the 
oral  evidence,  and  that  derived  m>m  an  in- 
spection of  the  parts  of  the  cable  produced 
in  court,  prove  that  the  copper  wire  in 
the  centre,  through  which  the  fluid  passes, 
was  wholly  unimpaired ;  the  insulating 
material  was  not  rubbed  off",  though  one 
of  the  protecting  wires  had  been  injured. 
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bnt  all  these  wires  might  have  been  re- 
moved without  destroyiog  the  working 
property  of  the  electric  wire,  would  re- 
main still  defended  by  the  gutta  percha, 
and  the  yam  or  tow.  The  cable,  though 
not  a  deep-sea  cable,  was  a  very  strong 
one,  and  the  injury  done  to  it,  apart  &om 
that  caused  by  the  cutting  with  the  axe, 
was  very  trivial. 

The  elder  brethren  of  the  Trinity 
House  advise  me  that,  by  ordinary  nauti- 
cal BkUl,  the  damage  to  the  wire  might 
have  been  avoided,  and  the  anchor  or 
anchors  extricated.  If  a  slip  rope  had 
been  passed  under  the  telegraph  cable, 
and  hove  taut,  the  anchor  might  have 
been  easQy  cleared,  the  slip  rope  then  let 
go,  and  the  cable  dropped  in  its  place ;  if 
both  anchors  were  entangled  the  same 
course  shonld  have  been  adopted  as  to 
both.  The  ship  haa  not  the  excuse  of 
present  or  imminent  danger  to  all^e  — 
the  ilEicts  shew  that  she  was  uuder  no 
pressure  of  this  kind — ^reasonable  skill, 
patience,  and  labour,  would  have  been 
sufficient  to  extricate  the  anchor,  without 
catting  the  cable,  an  expedient  which,  in 
my  judgment,  assisted  by  that  of  my 
assessors,  -was  recklessly  and  wrongfully 
had  recourse  to.  The  technical  objection 
that  this  suit  is  instituted  in  rem  and  not 
in  personam,  and  that  the  ship  herself  did 
not  do  the  damage,  bat  those  on  board  of 
her,  is  untenable. 

I  pronounce  the  Clara  Killam  to  blame 
for  the  injury  done  to  the  wire,  the  pro- 
perty of  the  Submarine  Telegraph  Com- 
pany, and  make  the  usual  order  of  refer- 
ence to  the  registrar,  and  condemn  the 
ship  in  damages  and  costs. 

Attorneys — Davifs,  Son,  Campbell,  &  Beeren,  for 
pUintiffii ;  T.  Cooper,  for  defendants. 


THE   ELIZABETH. 


1869. 
Dec.  21. 

1870. 
Jan.  18. 

Damage — Grott-tuiis  in  County  Court — 
Appeal — Claim  under  607.— 31  &•  32  Vict, 
t.  7. «.  33. 

Crot$  eautet  of  damage  heard  together  in 
a,  Cowtty  Court  are,  as  to  the  right  of  ap- 
peal, to  be  considered  distinct. 


Plaintiffs  in  a  cause  of  damage  in  the 
County  Court  claimed  1002.,  and  recovered 
an  amount  under  501. :  — Held,  that  no  ap- 
peal  lay  from  the  County  Court  to  the  High 
Court  of  Admiralty. 

These  were  cross  causes  brought  in  the 
city  of  London  .  Court,  by  the  owners  of 
the  Adalia  and  Elizabeth,  and  were  heard 
together  under  order  37  of  the  general 
orders  for  regulating  the  Admiralty  juris- 
diction of  the  County  Courts.  The  causes 
were  each  instituted  in  the  sum  of  lOOZ. 
The  Court  found  the  Elizabeth  alone  to 
blame,  and  consequently  dismissed  the 
suit  in  which  her  owners  were  plaintiffs, 
and  condemned  them  in  the  damages  in 
the  cause  in  which  they  were  defendants. 
The  owners  of  the  Elizabeth  appealed  in 
both  suits. 

Webster,  for  the  owners  of  the  Adalia, 
moved  the  Court  to  dismiss  the  appeal  in 
which  the  Elizabeth  had  been  condemned  in 
damages.  The  damages  do  not  amount  to 
bOl.,  and  by  the  County  Courts  Admiralty- 
Jurisdiction  Act,  1868,  "  No  appeal  shall 
be  allowed  unless  the  amount  decreed  or 
ordered  to  be  due  exceeds  the  sum  of  601," 
It  is  true  the  nautical  assessors,  who  it 
was  agreed  between  the  parties  shonld 
find  the  amount  due,  have  not  yet  made 
an  assessment,  but  there  are  affidavits 
proving  that  the  damage  amounts  to 
292.  10«.  Id.  only,  and  those  affidavits 
afford  sufficient  proof  of  the  fact. 

Edwyn  Jones,  for  the  owners  of  the 
Elizabeth. — The  plaintiffs  in  the  County 
Court  having  claimed  1002.  cannot,  with- 
out the  defendants'  consent,  reduce  their 
claim  so  as  to  oust  the  jurisdiction  of  this 
Court — North  v.  Holroyd  (1). 

Cur.  ado.  vult. 

Sib  B.  J.  Pbillihore. — This  is  a  cause 
of  appeal  from  the  City  of  London  Court, 
and  is  instituted  by  the  owners  of  the 
Elizabeth  against  the  owners  of  the  Ada- 
lia in  the  sum  of  3002.  There  were  cross 
suits  in  the  Court  below,  which,  under  the 
37th  order  of  the  general  orders  issued 
under  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  were  heard  "at  the 
same  time  and  upon  the  same  evidence." 

(1)  37  Law  J.  Rep.  (».s.)  Exch.  42;  s.e.lAW 
Rep.  3  Kxch.  69. 
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Under  the  Slst  section  of  the  Act  re- 
ferred  to  (31  A  32  Vict.  c.  71),  "  no  ap- 
peal  shall  be  aUowed  unless  the  amonnt 
decreed  or  ordered  to  be  due,  exceeds  the 
sum  of  502."  In  the  suit  in  which  the 
Elizabeth  waa  plaintiff  the  cause  was  dis- 
missed,  and  in  the  suit  in  which  the 
Elizabeth  was  defendant,  she  was  pro- 
nounced solely  to  blame  ;  and  the  amonnt 
was  referred  by  consent  to  the  nautical 
assessors.  Th^report  of  the  assessors  I 
have  not  before  me ;  but  I  have  two  affi- 
davits, one  ieom.  the  proctor  for  the  Ada- 
Ua,  stating  that  he  verily  believes  the 
damage  sustained  by  the  Adalia  to  be  the 
sum  of  292. 10«.  Id.,  and  no  more ;  and  an- 
other affidavit  by  the  managing  clerk  of  the 
owners  of  the  Adalia,  to  the  effect  that  the 
damage  sustained  by  her  does  not  exceed 
502.  It  appears  from  the  affidavit  of  the 
solicitor  for  the  Elizabeth,  that  both  the 
suits  were  instituted  for  the  sum  of  lOOZ. 
in  the  Court  below.  The  Elizabeth  has 
appealed  in  both  cauaes. 

The  Adalia  prays  that  the  appeal  in 
the  case  in  which  she  was  the  plaintiff  in 
the  Court  below,  may  be  dismissed  with 
costs  on  account  of  Uie  damage  received 
by  her  being  under  the  sum  of  502.  The 
Elizabeth,  on  the  other  hand,  prays  that 
the  two  suits  may  be  consolidated,  and 
that  an  order  may  be  made  as  to  the 
amount  of  security  for  costs,  and  all 
further  proceedings  in  the  Court  below 
stayed. 

Upon  this  statement  of  fects,  two  ques- 
tions have  been  mooted  before  me — first, 
whether  the  two  suits  having  been  heard 
together  in  the  Court  below,  should  not 
be  considered  as  one  suit,  in  which  case  as 
the  Elizabeth  claims  upwards  of  502.,  and 
has  received  nothing,  the  section  of  the 
statute  would  not  apply,  according  to  my 
ruling  in  a  former  case  ?  secondly,  whether 


I  have  proper  evidence  before  me,  that  in 
the  case  in  which  the  Elizabeth  is  the  de- 
fendant, the  amonnt  decreed  or  ordered 
to  be  due  does  not  exceed  502.  ? 

As  to  the  first  question,  I  am  of  opinion 
that  the  two  suits  cannot  be  considered 
as  one  any  more  than  if  they  had  been 
respectively  institated  in  different  Connty 
Courts.  This  position  is  farther  con- 
firmed by  the  practice  on  appeals  fivm 
the  High  Court  of  Admiralty,  in  which 
cross  suits  which  have  been  heard  to- 
gether are  treated  as  separate  with  respect 
to  the  institution  of  the  appeal.  I  must 
therefore  dismiss  this  appeal  when  I  have 
proper  evidence  before  me  that  the  amonnt 
decreed  or  ordered  to  be  due  does  not 
exceed  502.  The  second  qnestion  is, 
whether  I  have  or  not  the  requisite  evi- 
dence on  this  point,  and  I  am  of  opinion 
that  I  have  not.  I  have  considered  the 
case  cited  of  North  v.  Holroyd  (1). 

The  finding  of  the  assessors  as  to  the 
amount  will,  I  presume,  be  made  part  d 
the  decree  nunc  pro  tunc,  and  on  an  affi- 
davit being  filed  that  that  finding  places 
the  amount  under  502.,  I  shall  direct  that 
the  appeal  in  the  suit  in  which  the  Adalia 
is  plaintiff  be  dismissed.  The  motion  will 
stand  over  for  the  filing  of  the  affidavit  (2). 

Attomeya— Cattams  &  Jehu,   for  appeHanU. 
Proctor — H.  Q.  Stokee,  for  respondents. 


(2)  The  appeal  in  the  anil  against  the  AdsUt 
waa  beard  on  the  9tb  of  February,  when  the  Conit, 
assisted  by  Trinity  Masters,  waa  of  opinion  thtt 
the  Adalia  was  alone  to  blame,  and  decreed  ac- 
cordingly. In  the  result,  therefore,  the  ownert  «f 
the  ElUaheth  would  recover  in  the  High  Court  of 
Admiralty,  and  the  owners  of  the  Adalia  in  the 
City  of  IJondon  Court. 
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AcoovHT — Co-orauTi:  right  to  sue  (tfter  eeating 
to  be  otni«r] — One  vho  has  parted  with  his 
shares  in  a  ressel  may  nevertheless  sue  for 
the  accounts  as  to  her  earnings  while  he 
was  a  co-owner.  Motion  to  reject  the  petition 
dismissed,  bat  without  costs.  T?ie  Lady  of  the 
Lake,  10 

Ajikkdmbkt — of  emr  in  a  decree] — To  entitle  a 
party  to  amend  an  error  in  a  decree,  the  mis- 
take should  be  brought  to  the  notice  of  the 
Court  with  the  utmost  possible  diligence.  Ap- 
plication to  alter  a  decree  five  months  after  the 
decree  was  made  was  rejected.    The  Orient,  10 

•^—  mittaie  in  pracipe  to  institute  colts'] — ^In  the 
proeipe  to  institute  the  cause  the  plaintifis 
stated  the  suit  as  one  of  "  damage  to  cargo,"  and 
the  affidavit  to  lead  warrant  alleged  that  plain- 
tifis  had  sustained  damage  by  breach  of  duty 
and  breach  of  contract.  After  the  arrest  of  the 
ship,  and  appearance  entered  on  behalf  of  her 
owners'  motion  to  amend  by  striking  out  of  the 
prsdpe  to  institute  the  words  "damage  to 
cargo/'  and  substituting  the  words  "  bre»:h  of 
duty  and  breach  of  contract  on  the  part  of  the 
master  and  crew,"  granted  on  payment  of  the 
costs  occasioned  by  the  mis-statement  in  the 
precipe.     Tite  Princess  Soyal,  29 

Affui. — damage:  cross-suits  in  County  Covrt: 
efofni  under  60/.] — Cross  causes  of  damage  heard 
together  in  a  County  Court,  are,  as  to  the  right 
of  appeal,  to  be  considered  distinct  Tie 
EUaAeth,  63 

Plaintiffs  in  a  caose  of  damage  in  a  County  Court 
claimed  100/.,  and  recovered  an  amount  under 
60/.: — Held,  that  no  appeal  lay  from  the  County 
Court  to  the  High  Court  of  Admiralty.    Ibid. 

—from  County  Courts:  further  appeal  to  the 
Priey  Council] — In  appeals  from  County  Courts, 
the  High  Court  of  Admiralty  will  not  generally 
allow  further  appeals,  except — I.  When  the 
law  applicable  is  doubtful  or  novel ;  '2.  When 
the  Court  has  doubts  as  to  the  correctness  of  its 
decision ;  3.  When  the  pecuniary  interests  at 
■take  are  large.     The  Samuel  Laing,  42 

BoTTOMBT — adaanoes :  subsequent  bottomry  bond] 
—A.  &  Co.  agreed  to  purchase  at  Akyab  car- 


goes of  rice  for  F.  &  Co.,  A.  &  Co.  to  be 
secured  by  hypothecation  of  the  bills  of  lading 
and  a  fixed  freight  of  6<.  per  ton.  Whilst  the 
ship  E.  P.  was  loading  one  of  the  cargoes,  A. 
&  Co.  advanced  about  540/.  for  ship's  disburse- 
ments, but  upon  hearing  that  F.  &  Co.  had 
stopped  payment,  induced  the  master  to  execute 
a  bottomnr  bond  both  for  the  advances  already 
made  and  also  for  a  further  sum  of  small 
amount: — Held,  that  the  first  advances  were 
made  partly  upon  personal  security  and  partly 
upon  the  margin  of  freight,  and  could  not  there- 
fore be  secured  by  a  subsequent  bottomry.  Hdd 
abo,  that  the  further  advances  were  too  trivial 
to  render  the  bond  valid  with  respect  to  them. 
The  Empire  of  Peace,  1 3 

notice:  insolvent  oumer:  assignee] — In  no 

case  can  notice  of  the  intention  to  raise  money 
by  bottomry  be  dispensed  with.  Barron  ▼. 
Stewart;  "  The  Panama"  (P.C),  37 

Until  an  owner  has  been  judicially  declared  insol- 
vent, he  is  entitled  to  notice.  But  if  an  owner 
has  been  judicially  declared  insolvent,  the  assig- 
nees are  entitled  to  notice.    Ibid. 

CouisioK — sailing  rules,  No.  14;  construction  of 
"ships  crossing  '] — Rule  14  of  the  sailing  and 
steering  rules  provides  that  "  If  two  ships  under 
steam  are  crossing,  so  as  to  involve  risk  of  col- 
lision, the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the 
other."  The  appellants'  ship,  in  proceeding 
down  a  river,  and  intending  to  keep  her  course, 
in  order  to  round  a  bend  in  the  nver,  had  her 
head  slightly  inclined  so  as  to  exhibit  her  mast- 
head and  portlight  only  to  the  respondents'  ship, 
which  was  proceeding  up  the  river : — Held  (re- 
versing the  judgment  of  the  Admiralty  Court), 
that  the  vessels  were  not  crossing  within  the 
meaning  of  the  above  rule.  That  the  fact  that 
the  portlight  only  of  the  appellants'  ship  was 
seen  by  the  respondents  was  not  conclusive 
evidence  that  the  vessels  were  crossing;  that 
the  relative  position  of  the  vessels  was  not  only 
to  be  regarded  but  also  the  place  in  which  the 
vessels  were  situated.  General  Steam  Naviga- 
tion Company  v.  Hedley  ;  The  Velocity  (P.C.), 
20 
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Collision.     Sef  Damage. 

Costs — when  the  liability  is  under  300/.  See 
Damage.    Salvage. 

CouNTT  CoDBT.    See  Jurisdiction. 

jyjLHAQK— limitation  of  defendantt'  UabUiiy :  coiti\ 
— A  vessel  was  arrested  in  the  Court  of  Admi- 
ralty, in  a  <«use  of  damage  for  losses  exceeding 
300(.  Defendants  admitted  their  liability,  and 
paid  into  Court  252/.,  the  amount  of  their  sta- 
tutory liability  at  8/.  per  ton  : — Hild,  that  plain- 
tiffs were  entitled  to  the  co8t«  of  proceeding  in 
the  Admiralty  Court.     The  Young  James,  1 

limitation  of  deftnianti  liaWity :  date  from 

.  ithich  interest  is  to  be  computed] — In  all  cases  of 
limitation  of  liability  for  damage  done  by  any 
ship,  interest  will  be  given  upon  the  limited 
amount  from  the  date  of  the  collision.  7%« 
Norlhumbria,  3 

limitation  of  defendants'  liability :  vessel  not 

under  arrest^— In  suits  for  limiting  the  liability 
of  the  owners  of  a  wrongdoing  vessel  the  Court 
has  jurisdiction  if  bail  has  been  given  by  her 
owners,  even  though  no  arrest  has  actually  taken 
place.     T^  Korthumbria,  24 

responsilAlity  of  wrongdoing  vessel  for  acts  of 

their  agent :  special  defence :  costs]  —  In  a  cause 
of  dxmage,  plaintiffs  alleged  the  damage  to  be 
imputable  solely  to  the  acts  of  the  owners  of  the 
0.  and  their  servants,  which  averment  defend- 
ants, the  owners,  traversed.  At  the  hearing  it 
was  proved  that  the  damage  was  caused  by  one 
acting  not  within  the  scope  of  his  authority  from 
the  owners : — Held,  that  such  a  defence  should 
have  been  specifically  pleaded,  and  that,  there- 
fore, though  tlie  petition  was  dismissed,  defend- 
ants were  not  entitled  to  their  costs.   TfieOrient,S 

action  against  steam- tug  for  collision  whilst 

tomng] — The  L.  A.,  in  charge  of  a  pilot  and  in 
tow  of  the  steam-tug,  E.,  was  coming  up  the 
river  Thames,  and  the  M.,  under  full  sail,  was 
crossing.  The  E.  attempted  to  tow  the  L.  A. 
ahead  of  the  M.,  bnt  the  L.  A.  and  M.  came  into 
collision: — HM,  that  the  steam-tug  was  to 
blame  for  attempting  to  tow  across  the  bows  of 
the  M.,  and  the  pilot  of  the  L.  A.  for  not  ordor- 
ing  the  Kto  slip  the  tow-rope  in  time  to  avoid  the 
collision.  And  a  suit  by  the  owners  of  the  L.  A. 
to  condemn  the  steam-tug  £.  in  the  damage  done 
to  both  the  M.  and  L.  A.,  was  dismissed,  but 
without  costs.     The  Bnirgy,  26 

——  reference  to  registrar:  evidence  to  support 
daim  by  undtrunters] — On  a  reference  to  the  re- 
gistrar in  a  cause  of  damage  the  plaintifi,  who 
were  underwriters  of  the  cargo,  and  had  paid  as 
for  a  total  loss,  produced  in  support  of  their  tiUe 
as  owners  of  the  cargo  lost,  the  policies  of  in- 
snnuice  of  the  cargo,  the  bills  of  lading,  and  the 
invoice  and  copy  manifest: — Held,  that  the  plain- 
tiffs must  give  further  evidence  of  the  value  of 
the  goods,  and  of  a  discharge  from  the  owners 
of  the  cargo.     The  John  Bellamy,  28 


—^  to  cargo :  fraud  and  miseondud  of  matter : 
rtght  to  sue  the  ship'X — A  petition  alleged  that 
a  master  who  was  also  owner  of  a  vessel  had 
wilfully,  improperly  and  fraudulently  iqjnred 
and  abandoned  her  on  the  high  seas.  She  was 
subsequently  taken  into  port  by  salvors,  and 
plaintiffs,  the  owners  of  cargo,  were  com- 
pelled  to  pay  salvage  to  get  possession  of  their 
cargo,  and  its  delivery  was  consequently  delayed. 
The  master  and  vessel  were  both  foreign  : — 
HM,  that  the  allegation  "fraudnlently"  might 
be  struck  out  of  the  petition,  that  theConrt  had 
jurisdiction  over  the  cause,  and  that  the  plain- 
tiffs might  sue  the  ship  in  the  Admiralty  Court 
for  the  constructive  damage.  The  Primcett 
Royal,  43 

increase  of  amount  of  action]— Id  a  cause  of 

damage  defendants  having  admitted  their  liabi- 
lity, and  before  the  reference  to  ascertain  the 
amount  of  damage  had  taken  pUce  plaintiK 
having  moved  to  amend  the  pracipe  to  institute 
the  cause  by  increasing  the  amount  of  the  action, 
the  Court  granted  the  motion  on  payment  of 
defendant's  costs.     Jhe  Johannes,  41 

limitation    of  liability:    vessel   not    under 

arrest :  iiy'unclion  to  restrain  actions  at  common 
/atvl— The  N.  and  M.  came  into  collision,  and 
the  M.  was  sunk.  Cross  causes  of  damage  were 
instituted,  but  had  not  been  heard,  nor  the  lia- 
bility for  the  collision  determined,  but  the 
owners  of  the  N.  paid  into  Court  the  amount  of 
their  liability,  as  limited  by  statute : — Held,  1. 
That  the  Court  had  jurisdiction  in  a  suit  for 
limitation  of  liability,  even  though  the  N.  had 
been  sunk,  and  therefore  oould  not  be  arrested. 
2.  That  the  Court  could  grant  an  iigunction  to 
restrain  actions  at  common  law  in  respect  of 
the  same  collision.  3.  That  actions  at  comman 
law  for  the  loss  of  goods  damaged  by  the  colli- 
sion might  be  restrained,  even  though  the  goods 
were  to  be  carried  partly  by  sea  and  partly  by 
land.     The  Normandy,  48 

electric  cable  out :  liability  of  ship]-~A  ship's 

anchor  got  entangled  with  an  electric  cable,  and 
the  cable  was  cut  by  order  of  the  master: — 
Held,  that,  under  the  circumstances,  the  master 
was  guilty  of  a  want  of  nautical  skill,  and  that 
the  Court  had  jurisdiction  to  entertain  a  aoit 
against  the  ship.  Ship  condemned  in  damages 
and  0(»t8.     The  Clara  Killam,  50 

See  Amendment  Appeal. 

Debtob  and  Cbkditob.  Assignment  a  frmodn- 
lent  preference.    See  Mortgage. 

Decsbb.     See  Amendment. 

EviDBHCB.    See  Damage. 

FoiunoN  ENLisnanrr  Act — construction :  forfei- 
ture of  ship] — The  Foreign  Enlistment  Act  (59 
Oeo.  3.  c.  69.  s.  7)  provides,  that  if  any  person 
shall,  without  the  leave,  &c.,  equip,  fnmish,  or 
fit  out,  any  ship  or  vessel  with  intent  or  in  order 
that  such  ship  or  vesssel  shall  be  employed  in 
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tbe  service  of  any  foreign  prince,  or  if  any  per- 
aon  or  persons  exercising  or  assuming  to  exer- 
cise any  powers  of  government  in  or  over  any 
foreign  state,  as  a  transport,  &c.,  every  such 
person  shall  be  guilty  of  a  misdemeanoor,  and 
ereiT  such  ship  shall  be  forfeited.  The  respon- 
dent s  ship  was  fitted  out  as  a  transport  for  the 
serrioe  of  certain  persons  in  the  island'  of  Cuba, 
who  had  revolted  &om  Spain,  and  had  assumed 
to  exercise  government,  and  were  conducting 
hostilities  against  Spain.  It  did  not  appear 
who  the  persons  were  or  over  what  part  of 
Cuba  they  assumed  to  exercise  government : — 
Hdd,  that  inasmuch  as  the  persons  in  whose 
service  the  ship  was  employed  assumed  to  exer- 
cise government,  there  was  a  breach  of  the  pro- 
visions of  the  Act,  and  the  respondent's  ship 
was  liable  to  forfeiture.  R.  v.  Carlin — Tin 
Salvador  (F.C.),  33. 

Ihtbrbst — in  cases  of  limitation  of  liability.  See 
Damage. 

JvsisDicnoir — neceuariet  tupplied  to  teitd  in  her 
0im  port:  owner  domiciled  in  England] — County 
Courts  exercising  Admiialtyjunsdiction  cannot, 
as  such,  entertain  a  claim  for  necessaries  sup- 
plied either  to  a  vessel  in  her  own  port,  or 
when  an  owner  of  the  vessel  is  domiciled  in 
this  country.     7%e  Vowte,  46 

Semble,  that  the  High  Court  of  Admiralty  may 
exercise  an  appellate  jurisdiction  in  a  matter 
over  which  it  has  no  original  jurisdiction. 
Ibid. 

StoMe  aito,  that  it  has  an  appellate  jurisdiction 
over  the  Court  of  Passage  at  Liverpool.    Ibid. 

See  Salvage. 

UoBTOAOB — -fraudulent  preference] — An  insolvent 
debtor  must  not  assign  all  or  nearly  all  his 
effects  to  one  creditor,  so  as  to  put  it  out  of 


the  debtor's  power  to  carry  on  his  trade.  But 
an  assignment  is  not  necessarily  fraudulent 
when  it  does  not  include  the  whole  of  the  trade 
effects,  or  when  the  debtor  gets  a  present  equi- 
valent for  hia  goods.  The  Heart  ^  Oak,  15 
The  assignment  of  a  security  to  a  particulnr 
creditor,  even  when  bankruptcy  is  inevitable, 
if  the  assignment  be  not  made  voluntarily,  is 
not  necessarily  a  fraudulent  preference.    Ibid. 

Nboliobnck.    See  Damage. 

Fracticb.  See  Amendment  Principal  and  Agent. 
See  Damage. 

Salvaob— atoarrf  under  300/..-  tender:  cotte] — In 
a  cause  of  salvage  the  defendants  tendered  2822. 
together  with  such  costs  (if  any),  as  shall  be  due 
by  law.  The  Court  at  tbe  hearing  of  the  cause 
pronounced  for  the  tender : — Held,  that  though 
the  amount  recovered  was  less  than  300/.  the 
plaintiffs  were  entitled  to  costs  up  to  the  tender. 
Hdd  also,  that,  when  a  tender  is  made  in  a 
salvagp  suit,  it  should  state  that  it  is  a  tender 
for  ^vage  and  costs,  or  should  specify  the 
ground  upon  which  costs  are  not  tendered,  and 
refer  the  question  of  costs  to  the  consideration 
of  the  Court.      The  Hickman,  7 

jurisdiction    where    value  under   1,000/.] — 

Where  a  vessel  had  been  arrested  in  two  causes 
of  salvage,  which  upon  motion  by  consent  of 
all  parties  had  been  consolidsted,  and  a  peti- 
tion was  afterwards  filed,  a  motion  by  defend- 
ants to  dismiss  the  suit  with  costs  and  damages, 
as  the  value  of  the  property  saved  was  under 
1. 000/.,  was  rejected  with  costs.  The  Herman 
Wedel,  30 

Semble  —  Under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  the  High  Court  of 
Admiralty  may  in  its  discretion  take  cogni- 
zance of  salvage  suits  when  the  value  of  the 
property  saved  is  under  1,000/.    Ibid. 
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33  VICTORIA,  1870. 


Cbaf.  1. 
Provisional  Orders  Bills  {Committees). 

ABSTRACT   OF  THB   ENACTMENTS. 

1.  Powtr  to  Committees  of  either  House  of  Parliament  on  BUls  confirming  Provisional  Orders  to 

award  costs. 

2.  Power  to  such  Committees  of  House  of  Commons  to  examine  witnesses  vpon  oath. 


An  Act  to  empower  Committees  on  Bills 

confirming  Provisional  Orders  to  award 

Costs  and  examine  Witnesses  on  Oatb. 

(25th  March  1870.) 

Whbbkar  it  is  expedient  to  empower  Com* 
mitteei  of  both  Houses  of  Parliament  to  award 
0O9ta  in  certain  caaes,  and  also  to  empower  Com- 
mittees of  the  House  of  Commons  to  administer 
oaths  to  witnesses  in  certain  eases  not  already 
prorided  for : 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Msjestj,  hy  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  tiiis  present  Parliament  assembled,  and  by  the 
sothority  of  the  same,  as  fbUows : 

I.  Any  Select  Committee  of  either  House  of 
Ptriiament  to  which  any  Bill  for  oonfinninR  Pro- 
visional Orders  has  been  referred  in  reUtion  to 
any  Provisional   Order  therein  contained    may 


award  costs  in  like  manner  and  subject  to  the 
same  conditions  as  costs  may  be  awarded  by  any 
Select  Committee  empowered  to  award  costs  by 
the  Act  of  the  twenty-eighth  Victoria,  chaptw 
twenty-eight,  and  the  provisions  of  the  said  Act 
80  far  as  they  are  apphcable  shall  apply  to  such 
Select  Committees  and  to  the  matters  so  referred 
to  them. 

2.  Any  Select  Committee  of  the  House  of 
Commons  to  which  any  Bill  for  confirming  Pro- 
visional Orders  has  been  referred  in  relation  to 
any  Provisional  Order  therein  contained  may 
examine  witnesses  upon  oath  in  like  manner  as 
any  Select  Committee  to  which  any  Private  Bill 
has  been  referred  may  administer  oaths  under 
the  Act  of  the  twenty-second  Victoria,  chapter 
seventy-eight,  and  the  provisions  of  the  said  Act 
so  far  as  they  are  applicable  shall  apply  to  any 
Select  Committee  to  which  any  such  Bill  has 
been  referred  as  aforesiud  and  to  the  oaths  admi- 
nistered by  such  Committee. 
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STATUTES  OF  THE  REALM. 


[CJHAP.  2. 


Chap.  2. 
The  Dissolved  Boards  of  Management  and  Guardians  Act,  1870. 


ABSTRACT   OP  THE   KNACTMKNT8. 

1.  Persons  acting  as  guarcUans  or  managers  at  time  of  dissolution,  SfC.  to  continue  in  oJKee  to  wtni  191 

accounts :  and  empowered  to  make  orders  upon  parishes  or  unions  for  contrwations,  and  to 
enforce  the  same  : 

2.  And  also  may  retain  services  of  officers  with  salaries  and  for  periods  to  be  approved  of  by  Poor  ha« 

Board. 

3.  Provision  for  the  continuance  of  actions,  suits,  or  other  proceedings. 

4.  Poor  Law  Board  upon  notice fi-om  managers,  SfC.  to  make  adjustment, 

5.  When  union  is  formed  out  of  parishes  the  last  acting  guardians,  SfC.  to  continue  till  guardians  art 

elected. 

6.  The  accounts  of  the  last  acting  guardians,  S^c.  to  be  audited. 

7.  As  to  payment  of  loans  contracted  and  still  due. 

8.  Deeds  and  other  matters  relating  to  the  relief  of  the  poor  transferred  to  new  board  of  guardians. 

9.  Superanntuttion  allowances  and  compensations  to  be  paid  by  guardians  of  unions. 

10.  Sect.  20.  of  30  ^  31  Vict.  c.  106.  extended  to  a  parish  added  to  another  parish  to  form  a  union, 

11.  Provision  for  the  valuations  of  property  onJissolution,  separation,  or  amalgamation  of  iwioM  and 

districts. 

12.  Vesting  of  property  of  dissolved  unions,  S^c.  in  last  acting  managers  or  guardians  until  sold,  IfC. 

under  sect.  3.  ofbSf&W.A,  c.  69. 

13.  Construction  of  Act, 

14.  Short  titU, 


An  Act  to  make  provision  for  the  pro- 
ceedings of  Boards  of  Management  and 
Boards  of  Guardians  upon  the  dissolu- 
tion of  Districts  and  Unions  or  the 
annexation  of  Parishes  to  Unions. 

(26th  March  1870.) 

AVherkas  it  is  expedient  that  better  provision 
shoald  be  made  for  the  proceedings  of  boards  of 
management  and  boards  of  f^uardianB  when  the 
districts  or  unions  for  which  they  have  acted 
respectively  are  dissolved,  or  the  parish  for  which 
any  such  board  of  guardians  have  acted  shall  be 
added  to  a  union  or  to  another  parish  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  When  the  Poor  Law  Board  shall  have  dis- 
solved or  shall  dissolve  any  district  the  component 
parts  whereof  shall  not  have  been  formed  into  one 
union,  or  shall  have  dissolved  or  shall  dissolve 
any  union,  or  shall  have  added  or  shall  add  any 
parish  in  which  the  relief  to  the  poor  shall  be  or 
shall  have  been  administered  by  a  board  of  guar- 
dians to  a  union  or  to  another  parish,  the  persons 
who  were  acting  as  managers  or  gruwdians  at  the 
time  of  the  dissolution  or  addition,  and  the  sur- 
vivors of  them,  shall  continue  in  office  for  the 
purpose  of  paying  and  discharging  the  debts  and 


liabilities  of  such  district,  union,  or  parish,  and  of 
receiving  and  recovering  moneys  or  other  property 
due  to  the  said  district,  union,  or  parish,  as  the 
case  may  be,  in  like  manner  as  the  board  of 
management  or  board  of  guardians  could  hare 
done  if  no  dissolution  or  addition  had  taken 
place ;  and  the  said  managers  or  guardians  shall 
be  empowered  to  make  all  necessary  orders  fw 
contributions  upon  the  unions  and  parish^  com- 
prised within  the  district  or  union  so  dissolved, 
or  upon  the  proper  authorities  of  tiie  parish  so 
addra,  as  the  case  may  require,  and  to  enforce 
the  same  as  the  board  of  management  or  board  of 
guardians  could  have  done  previous  to  the  disso- 
lution or  addition  respectively ;  provided  that  the 
limitation  of  time  for  the  payment  of  debts  im- 
posed bv  the  statute  of  the  twenty-second  ud 
twenty-third  Victoria,  chapter  forty-nine,  shall 
not  apply  to  the  cases  of  districts  or  unions  dis- 
solved or  of  parishes  added  to  a  union  before  the 
passing  of  this  Act,  where  such  limitation  had 
not  taken  effect  previous  to  the  dissolutiott  or 
addition  thereof  as  aforesaid ;  and  provided  that  no 
such  managers  or  gruardians  shall  be  empowered 
to  act  in  the  manner  aforesaid  for  a  longer  period 
than  twelve  months  from  the  date  of  the  dissola- 
tion  or  addition,  unless  the  Poor  Law  Board  by 
their  order  shall  authorize  them  to  continue  to 
act  for  some  special  purpose. 

2.  The  said  managers  or  guardians  may  retain 
the  services  of  such  of  the  offioem  of  the  board  of 
management  or  board  of  guardians  respectively 
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M  they  sliiJl  deem  requisite  to  enable  them  to 
ocmpkte  ihe  liquidfttaon  and  discharge  of  the 
debU  and  liabilities  of  the  union,  district,  or 
parish,  or  appoint  others  to  assist  them,  with  such 
nmnneration  and  for  such  time  only  as  the  Poor 
Law  Board  shall  approve. 

3.  All  actions,  suits,  or  other  proceedings  com- 
menced by  or  ag^ainst  the  boara  of  management 
or  board  of  guardians  prior  to  the  dissolution  or 
addition  aforesaid,  may  be  continued  by  or  against 
the  said  last  acting  managers  or  guardians  in  the 
name  of  the  board  of  management  or  board  of 
guardians,  as  the  case  mar  be,  except  where  the 
aereral  puts  of  a  district  shall  have  been  or  shall 
be  formed  into  one  union,  in  the  manner  provided 
for  by  the  second  section  of  the  Metropolitan 
Poor  Amendment  Act,  1869,  and  all  the  costs 
incurred  by  or  adjudged  against  such  managers  or 
goardians  in  any  such  action,  suit,  or  other  pro- 
ceeding, and  not  otherwise  recovered,  shaU  be 
chargeable  to  the  same  fund  as  if  the  action,  suit, 
or  proceeding  had  been  determined  before  the 
dissdution  or  addition. 

4.  Upon  notice  from  the  managers  or  guar- 
dians, as  the  case  may  be,  that  all  the  current 
debts  and  liabilities  of  the  district  or  union  have 
been  liquidated  and  discharged,  or  when  the  Poor 
Law  Board  shall  otherwise  deem  it  expedient,  the 
aud  board  shall  proceed  to  make  such  adjustment 
of  the  rights  and  liabilities  of  the  several  unions 
or  pati^es  conteuned  in  such  district  or  union 
Kspectively  as  is  provided  for  by  the  thirty-second 
Nctioo  of  the  Poor  Law  Amendment  Act,  1834, 
sad  the  first  section  of  the  Metropolitan  Poor 
Amendment  Act,  1869. 

5.  Upon  the  issue  of  the  order  of  the  Poor  Law 
Board  forming  a  union  of  two  or  more  parishes, 
in  which  the  relief  to  the  poor  has  been  admi- 
nistered by  a  board  of  guardians,  the  last  acting 
guardians  or  overseers  respectively  shall  continue 
to  administer  such  relief  in  the  parish  or  parishes 
Kspectively  until  the  guardians  for  the  union 
■hall  be  completely  elected. 

6.  The  accounts  of  the  last  acting  managers  or 
gnardisns  and  of  their  officen  and  of  the  over- 
Mrs  diaU  be  audited  in  the  like  manner  and  for 
the  &k«  purpose  and  with  the  like  effect  and  by 
Ae  same  auditor  as  if  the  dissolution  or  addition 
had  not  taken  place. 

7.  If  when  a  district  or  union  has  been  or  shall 
be  dissolved  there  remain  unpaid  any  instalment 
<nr  instahnenta  of  a  loan  or  loans  contracted  under 
the  previsions  of  any  Act  of  Parliament  by  the 
^^»gen  or  guardians  of  such  district  or  union, 
cvoy  soch  instalment  and  all  interest  on  such 
Htt  or  loans  not  disoharged  before  the  expiration 


of  the  time  within  which  the  said  last  managers 
or  guardians  respectively  can  act  shall  from  time 
to  time  after  the  same  shall  severally  have  become 
due  be  paid  by  such  board  or  boards  of  managen 
or  guardians  as  the  Poor  Law  Board  by  ^eir 
order  shall  direct,  and  the  amounts  shall  be 
charged  against  the  same  parishes  and  in  the  same 
proportions  as  they  woula  have  been  had  no  such 
dissolution  taken  place ;  and  if  when  a  parish  has 
been  or  shall  be  added  to  a  union  or  ki  another 
parish  there  remain  unpaid  any  such  instalment 
or  instahnents  of  any  such  loan  or  loans  as  afore- 
said contracted  by  the  guardians  of  the  poor  of 
the  said  parish,  every  such  instalment  and  all 
interest  on  such  loan  or  loans  not  discharged 
within  such  time  as  aforesaid  shall  from  time  to 
time  after  the  same  shall  severally  become  due  be 
paid  out  of  the  poor  rates  of  the  said  parish  by 
the  overseen  or  other  body  or  persons  who  make 
and  levy  the  said  rates ;  and  the  parties  to  whom 
any  such  instalment  or  interest  shall  be  due  shall 
have  in  all  respects  the  same  remedies  for  the 
recovery  thereof  against  the  managers  or  guar- 
dians so  directed  as  aforesaid  to  pay  the  same,  or 
against  the  overseers  or  other  body  or  persons  as 
aforesaid,  as  the  case  may  be,  as  they  severally 
had  against  the  managers  or  guardians  who 
originidly  contracted  the  loan  in  respect  of  which 
sudi  instalment  or  interest  is  payable :  Provided 
that  nothing  herein  contained  shall  prevent  the 
instalments  and  interest  or  balance  of  anv  such 
loan  from  being  discharged  out  of  the  produce  of 
the  sale  of  any  property  belonging  to  any  district 
or  union  at  the  time  of  the  dissolution,  or  to  any 
parish  at  the  time  of  its  being  added  to  the 
union. 

8.  All  deeds,  bonds,  covenants,  indentmres, 
orders  of  justices,  or  other  matten  affecting  any 
poor  persons,  apprentices,  or  officers,  entered  into 
by  or  made  upon  or  in  favour  of  any  board  of 
guardians  of  a  parish  which  shall  be  added  to  a 
union,  shall  vest  in  and  enure  to  the  benefit  of  or 
shall  be  a  charge  upon  the  guardians  of  the  union 
to  which  such  parish  shall  nave  been  added  with- 
out any  assignment,  transfer,  or  other  act;  and 
all  securities,  deeds,  orders,  books  of  account, 
and  other  documents  relating  thereto,  shall,  when 
required  by  said  guardians,  be  delivered  to  them 
by  the  persons  having  the  custody  thereof;  and 
all  such  deeds  (other  than  the  titie  deeds  to  pro- 
perty), bonds,  indentures, .  orders  of  justices,  or 
other  documents  and  matters  as  aforesaid  belong- 
ing to  any  dissolved  district  or  union  shall  be 
preserved  in  sudi  custody  and  shall  be  open  to 
mspection  in  such  manner  as  the  Poor  Law  Board 
shidl  by  thdr  order  from  time  to  time  direct. 

9.  Every  superannuation  allowance  granted  by 
a  board  of  guardians  in  conformity  with  the  pro- 
viuons  of  the  statute  applicable  thereto,  and  every 
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compensation  ordered  br  the  Poor  Law  Board  to 
be  paid  to  any  officer  by  or  on  account  of  any 
parish,  whether  part  of  a  dissolved  union  or  not, 
shall,  when  such  parish  shall  be  added  to  or 
formed  with  another  into  a  union,  be  paid  by  the 
guardians  of  such  union  to  the  person  entitled 
thereto  and  charged  by  them  to  the  account  of 
such  parish. 

10.  The  provisions  contuned  in  the  twentieth 
section  of  the  Poor  Law  Amendment  Act,  1867, 
relating  to  the  period  of  service  of  officers  and 
the  allowance  of  compensations  to  persons  de- 
prived of  their  offices,  shall  extend  to  the  case  of 
a  parish  which  shall  be  united  to  some  one  or 
more  parishes  to  form  a  union,  and  to  the  officers 
of  such  parish. 

IL  When  any  district  or  union  has  been  or_ 
shall  be  dissolved,  or  any  parish  has  been  or  shall' 
be  added  to  or  separated  from  a  union,  or  any 
unions  or  parishes  added  to  or  separated  from  a 
district  or  part  of  it,  or  any  parish  has  been  or 
shall  be  adaed  to  another  parish  to  form  a  union, 
and  a  valuation  shall  become  requisite  for  the  ad- 
justment of  the  rights  and  liabilities  of  the  dis- 
tricts, unions,  or  parishes  affected  thereby,  such 
valuation  shall  be  procured  by  the  managers, 
guardians,  or  overseers  of  the  districts,  unions,  or 
parishes  respectively,  in  such  manner  as  the  parties 
interested  shall  matually  agree  upon,  or  by  the 
Poor  Law  Board  in  case  of  their  not  agreeing 
within  such  time  as  the  board  shall  fix,  which 
board  shall  direct  the  expenses  incurred  in  procur- 
ing the  same  to  be  charged  to  the  districts,  unions, 
parishes,  or  parts  thereof  respectively,  according 
as  they  shall  be  interested  therein,  m  such  pro- 


portions as  to  the  said  board  shall  seem  to  be 
equitable ;  and  every  person  in  whose  ftvour  such 
direction  shall  have  been  given  shall  be  entitled 
to  recover  the  amount  from  the  persons  directed 
to  pay  the  same,  by  action  in  like  manner  as  any 
debt  recoverable  at  law. 

12.  Upon  the  dissolution  o(  any  district  or 
union,  or  the  addition  of  any  parish  in  which  the 
relief  to  the  poor  shall  have  been  or  shall  be  ad- 
ministered by  a  board  of  guardians  to  a  union  or 
to  another  parish,  the  r^  and  personal  estate 
vested  in  the  managers  or  guardians  of  such  dis- 
trict, union,  or  parish  respectively  shall  be  trans- 
ferred to  and  vested  in  the  persons  who  were 
acting  as  managers  or  guardians  respectively  at 
the  time  of  such  dissolution  or  addition,  to  be 
held  by  them  as  joint  tenants,  according  to  th« 
nature  of  such  property,  in  trust  for  the  parishes 
comprised  in  such  district  or  union,  or  for  the 
parish,  as  the  case  may  be,  until  the  same  shall  be 
sold,  let,  or  otherwise  disposed  of  under  the  au- 
thority of  the  third  section  of  the  "  Union  and 
Parish  Property  Act,  1835,"  and  any  Act  extend- 
ing the  same:  Provided  that  nothing  hereia 
contained  shall  apply  to  any  parish  provided  for 
by  the  fifth  section  of  the  Meto>politan  Poor 
Amendment  Act,  1869,  or  by  a  Local  Act. 

13.  The  words  used  in  this  Act  shall  be  con- 
strued in  like  manner  as  in  the  Poor  Law  Amend- 
ment Act,  1834,  and  in  the  subsequent  Ada 
amending  and  extending  the  same. 

14.  This  Act  may  be  cited  and  described  for  all 
purposes  as  "  The  Dissolved  Boards  of  Manage- 
ment and  Guardians  Act,  1870." 


Chap.  3. 
East  India  (Laws  and  Begulations). 


ABSTRACT  or  THK  KNACTMBNTB. 

Power  to  Executive  Government  of  British  India  to  make  regulations  for  certain  parts  thereof 
Copies  of  regulations  to  be  sent  to  Secretary  of  State.     Subsequent  enactments  to  control  regulatioiis. 
iMUtenant  governors  and  chief  commissioners  to  be  members  ex  officio  of  the  Governor  Genenft 

Council  for  the  purpose  of  making  lams  and  regulations. 
Sect.  49.  o/3  <V  4  fF.  4.  c.  85.  repealed. 

Procedure  in  ease  of  difference  between  the  Governor  General  and  the  majority  of  his  eomteil. 
Power  to  appoint  natives  of  India  to  certain  offices  without  eertySeate  from  the  Civil  Service 

Commissioners. 
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An  Act  to  make  better  provision  for 
making  laws  and  regulations  for  cer- 
tain parts  of  India,  and  for  certain 
other  purposes  relating  thereto. 

(25th  March  1870.) 

Whbrkab  it  is  expedient  that  provision  should 
be  nude  to  enable  the  Governor  General  of  India 
in  Council  to  make  regulations  for  the  peace  and 
good  government  of  certain  territories  in  India, 
otherwise  than  at  meetings  for  the  purpose  of 
making  laws  and  regulations  held  under  the 
provisions  of  The  Indian  Council's  Act,  1861, 
and  also  for  certain  other  purposes  connected  with 
the  Government  of  India : 

Be  it  enacted  bv  the  Queen's  most  Excellent 
Mqestjr,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  Every  governor  of  a  Presidency  in  Council, 
lieutenant  governor,  or  chief  commissioner, 
whether  the  governorship,  or  lieutenant  gover- 
norship, or  chief  commuurionership  be  now  in 
existence  or  may  hereafter  be  established,  shall 
hare  power  to  propose  to  the  Governor  CSenend 
in  Council  drafts  of  any  regulations,  together 
with  the  reasons  for  proposing  the  same,  for  the 
peace  and  government  of  any  part  or  parts  of  the 
tenritories  under  his  government  or  administration 
to  which  the  Secretary  of  State  for  India  shall 
from  time  to  time  by  resolution  in  council  declare 
the  provisions  of  this  section  to  be  applicable 
from  any  date  to  be  fixed  in  such  resolution. 

And  the  Governor  General  in  Council  shall 
take  such  drafts  and  reasons  into  consideration ; 
and  when  any  such  draft  shall  have  been  approved 
of  by  the  Governor  General  in  Council,  and  shall 
have  received  the  Governor  General's  assent,  it 
shall  be  published  in  the  "  Gazette  of  India " 
and  in  the  local  "  Gazette,"  and  shall  thereupon 
have  like  force  of  law  and  be  subject  to  the  like 
disallowances  as  if  it  had  been  made  by  the 
Governor  General  of  India  in  Council  at  a  meet- 
ing for  the  purpose  of  making  laws  and  regu- 
lations. 

The  Secretary  of  State  for  India  in  Council 
may  from  time  to  time  withdraw  such  power 
from  any  governor,  lieutenant  governor,  or  chief 
oommissioner,  on  whom  it  has  been  conferred, 
and  may  from  time  to  time  restore  the  same  as 
he  shall  think  fit. 

2.  The  Governor  General  shall  transmit  to  the 
Seoretary  of  State  for  India  in  Council  an 
authentic  copy  of  everv  regulation  which  shall 
have  been  made  under  the  provisions  of  this  Act ; 
and  all  laws  or  regulations  hereafter  made  by  the 
Governor  General  of  India  in  Council,  whether 


at  a  meeting  for  the  purpose  of  making  laws  aiid 
regulations,  or  under  the  said  provisions,  shall 
control  and  supersede  any  regulation  in  anywise 
repugnant  thereto  which  shall  have  been  made 
under  the  same  provisions. 

3.  Whenever  the  Governor  Greneral  in  Couneil 
shall  hold  a  meeting  for  the  purpose  of  making 
laws  and  regulations  at  any  place  within  the 
limits  of  any  territories  now  or  hereafter,  placed 
under  the  amninistration  of  a  lieutenant  governor 
or  a  chief  commissioner,  the  lieutenant  governor 
or  chief  commissioner  respectively  shall  be  ex 
officio  an  additional  member  of  the  council  of  the 
Governor  Gieneral  for  that  purpose,  in  excess  (if 
necessaiy)  of  the  maximum  number  of  twelve 
specified  by  the  said  Act. 

4.  Section  forty-nine  of  the  Act  of  the  third 
and  fourth  years  of  King  William  the  Fourth, 
chapter  eighty-five,  is  hereby  repealed. 

5.  Whenever  any  measure  shall  be  proposed 
before  the  Governor  General  of  India  in  Council 
whereby  the  safety,  tranquillity,  or  interests  of 
the  Bntish  possessions  in  India,  or  any  part 
thereof,  are  or  may  be,  in  the  judgment  of  the 
said  Governor  General,  essentially  affected,  and 
he  shall  be  of  opinion  either  that  the  measure 
proposed  ought  to  be  adopted  and  carried  into 
execution,  or  that  it  ought  to  be  suspended  or 
rejected,  and  the  magority  in  council  then  present 
shall  dissent  from  such  opinion,  the  Governor 
General  may,  on  his  own  authority  and  respon- 
sibility, suspend  or  reject  the  measure  in  part  or 
in  whole,  or  adopt  and  carry  it  into  execution, 
but  in  every  such  case  any  two  members  of  the 
dissentient  majority  may  require  that  the  said 
suspension,  rejection,  or  adoption,  as  well  as  the 
fact  of  their  dissent,  shall  be  notified  to  the 
Secretary  of  State  for  India,  and  such  notifica- 
tion shall  be  accompanied  by  copies  of  the 
minutes  (if  any)  which  the  members  of  the 
council  shall  have  recorded  on  the  subject. 

6.  Whereas  it  is  expedient  that  additional 
facilities  should  be  given  for  the  employment  of 
natives  of  India,  of  proved  merit  and  ability>  u> 
the  civil  service  of  Her  Majesty  in  India :  Be  it 
enacted,  that  nothing  in  the  "  Act  for  the  govern- 
ment of  India,"  twenty-one  and  twenty-two  Vic- 
toria, chapter  one  hundred  and  six,  or  in  the 
"Act  to  confirm  certain  appointments  in  India, 
"  and  to  amend  the  law  concerning  the  civil 
"  service  there,"  twenty-four  and  twenty-five 
Victoria,  chapter  fifty-four,  or  in  any  other  Act 
of  ParUament  or  other  law  now  in  force  in  India, 
shall  restrain  the  authorities  in  India  by  whom 
appointments  are  or  may  be  made  to  offices, 
places,  and  employments  in  the  civil  service  of 
Her  Miyesty  in  India  from  appointing  any  native 
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of  India  to  any  such  o£Bce,  place,  or  employment, 
although  such  native  shall  not  have  been  ad- 
mitted to  the  said  civil  service  of  India  in  manner 
in  section  thirty-two  of  the  first-mentioned  Act 
provided,  but  subject  to  such  rules  as  may  be 
&om  time  to  time  prescribed  by  the  Governor 
Gieneral  in  Council,  and  sanctioned  by  the  Secre- 
tary of  State  in  Council,  with  the  concurrence  of 
a  minority  of  members  present ;  and  that  for  the 
purposq  of  this  Act  the  words  "  natives  of  India" 
shall    include  any  person  bom  and    domiciled 


within  the  dominions  of  Her  Mmw^^  in  India, 
of  patents  habitually  resident  in  Inma,  and  not 
established  there  for  temporarr  porposes  only; 
and  that  it  shall  be  lav^ul  for  the  Governor 
Creneral  in  Council  to  define  and  limit  from  time 
to  time  the  qualificatioa  of  natives  of  India  thns 
expressed ;  provided  that  every  resolution  made 
by  him  for  such  purpose  shall  be  rabject  to  the 
sanction  of  the  Secretary  of  State  in  Council, 
and  shall  not  have  force  until  it  has  been  laid 
for  thirty  days  before  both  Houses  of  Parliament.- 


Chap.  4. 
The  Income  Tax  Assessment  Act,  1870. 


ABSTRACT  OP  TUB  KNACTMBNT8. 


1.  Application  of  existing  Income  Tax  Acts  to  duties  to  be  granted. 

2.  As  to  returns,  ^c.  under  32  >|-  33  Vict.  c.  67. 

3.  Commissioners  for  general  purposes  to  eteerUe  Acts  relating  to  house  duties. 

4.  Short  title. 


An  Act  to  make  provision  for  the  assess- 
ment of  Income  Tax,  and  to  amend 
the  law  relating  to  Inland  Revenue. 

(25th  March  1870.) 

Wbbbeas  in  order  to  ensure  the  collection  in 
due  time  of  any  duties  of  income  tax  which  may 
be  granted  for  the  year  commencing  the  sixth 
day  of  April  one  thousand  eight  hundred  and 
seventy,  it  is  expedient  that  the  provisions  of  the 
Income  Tax  Acts  relating  to  assessment  shoidd 
be  applied  to  such  duties  before  the  same  are 
granted: 

fie  it  enacted  by  the  Queen's  most  Excellent 
Mtgesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  All  such  provisions  contained  in  any  Act  of 
Parliament  relating  to  the  duties  of  income  tax 
as  are  hi  force  at  tne  date  of  the  passing  of  this 
Act  shall  have  full  force  and  effect  with  respect 
to  any  duties  of  income  tax  which  may  be  granted 
for  the  year  commencing  the  sixth  aay  of  April 
one  thousand  eight  hundred  and  seventy,  in  the 


same  manner  as  if  such  duties  had  been  actually 
granted,  and  the  said  provisions  had  been  applied 
thereto ;  provided  that  nothing  in  this  Act  shall 
be  deemed  to  continue  or  put  in  force  sections 
six  and  seven  of  the  Act  of  the  session  of  the 
thirtv-secottd  and  thirty-third  years  of  tiie  reign 
of  Her  present  Majesty,  chapter  fourteen,  or  to 
continue  the  rates  of  income  tax  granted  by  that 
Act. 

2.  The  returns  and  statements  made  under  the 
Valuation  (Metropolis)  Act,  1869,  shall  be  deemed 
to  be  and  shall  be  taken  as  returns  and  state- 
ments for  the  assessment  of  the  duties  under 
schedules  A.  and  B.  of  the  Inccnne  Tax  Act. 

3.  The  commissioners  for  the  general  purposes 
of  the  Income  Tax  Acts  shall  be  commissioners 
for  executing  the  Acts  relating  to  the  inhabited 
house  duties,  and  all  appeals  against  the  said 
duties  shall  be  determined  in  Uke  manner  as 
appeals  under  schedule  A.  of  the  Income  Tvt 
Acts. 


4,  This  Act  mav  be  cited  as  ' 
Assessment  Act,  1870." 


'  The  Income  Tax 
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CHAP.  5.] 


33  VICTORIA,  1870. 


Chap.  5. 
Contolidated  Fund  {£9,564,191  7s.  2d.) 


ABSTRACT  OF  THE    BNACTMKNT8. 

Tkere  may  be  applied  for  the  service  of  the  years  ending  SUt  March  1869  and  1870,  ^c.  the  sum  of 

564,1912.  7s.  2d.  out  of  the  Consolidated  Fund. 
There  may  be  applied  for  the  service  of  the  year  ending  Hist  March  1871  the  sum  of  9,000,000/.  out 

of  the  Consolidated  Fund. 
Treatwry  may  borrow  9,564,191/.  7s.  2d.  on  the  credit  of  this  Act. 
Interest  on  moneys  borrowed. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight  hun- 
dred and  sixty-nine,  one  thousand 
eight  hundred  and  seventy,  and  one 
thousand  eight  hundred  and  seventy- 
one,  and  preceding  years. 

(25th  March  1870.) 

Host  Gracious  Sovereign, 
Wb,  Yout  Majesty's  most  dutiful  and  loyal 
eabjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
leirbled,  towards  making  good  the  supply  which 
we  have  cheerfully  granted  to  Your  Majesty  in 
this  session  of  Parliament,  have  resolved  to  grant 
onto  Your  M^esty  the  sum  herein-after  men- 
tioned; and  do  therefore  most  humbly  beseech 
Your  Mtyesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Mtgestv, 
by  and  with  the  advice  and  consent  of  the  Lords 
SfHritnal  and  Temporal,  and  Commons,  in  this 
{wetent  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  There  may  be  issued  and  applied,  for  or 
towards  making  good  the  supply  granted  to  Her 
Mi^es^  for  the  service  of  the  years  ending  on  the 
thirty-first  day  of  March  one  thousand  eight  hun- 
dred and  sixty-nine,  one  thousand  eight  Hundred 
tod  seventy,  and  preceding  years,  the  sum  of  five 
hundred  and  sixty-four  thousand  one  hundred 
»nd  ninety-one  pounds  seven  shillings  and  two- 
pence out  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the 
Commisnoners  of  Her  Mtyesty's  Treasury  for  the 


time  being  are  hereby  authorized  and  empowered 
to  issue  and  apply  the  same  accordingly. 

2.  There  may  be  issued  and  applied,  for  or 
towards  making  good  the  supply  granted  to  Her 
Msyesty  for  the  service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand  eight  hun- 
dred and  seventy-one,  the  sum  of  nine  million 
pounds  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  the  Commissioners  of  Her  Majesty's  Treasuiy 
for  the  time  being  are  hereby  authorized  and  em- 
powered to  issue  and  apply  the  same  accordingly. 

3.  The  Commissioners  of  the  Treasury  may 
borrow  upon  tbe  credit  of  the  sums  granted  I^ 
this  Act  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
an  amount  not  exceeding  in  the  whole  the  sum  of 
nine  million  five  hundred  and  sixty-four  thousand 
one  hundred  and  ninety-one  pounds  seven  shil- 
lings and  twopenre,  and  such  amount  may  be 
borrowed  by  the  said  Commissioners  from  time 
to  time,  in  such  sums  as  may  be  required  for  the 
public  service,  and  shall  be  placed  to  the  credit  of 
the  account  of  Her  Majesty's  Exchequer  at  the 
Bank  of  England,  and  be  available  to  satisfy  any 
orders  for  credits  granted  or  to  be  granted  on  tbe 
said  account,  under  the  provisions  of  the  "  Exche- 
quer and  Audit  Departments  Act,  1866." 

4.  The  sums  borrowed  from  time  to  time  under 
the  authority  of  this  Act  shall  bear  interest  not 
exceeding  the  rate  of  five  pounds  per  centum  per 
annum,  and  the  principal  and  interest  of  all  such 
sums  shall  Ije  paid  out  of  the  growing  produce  of 
the  Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in  which 
the  said  sums  shall  have  been  borrowed. 
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[chap.  6, 


Chap.  6. 
The  Judges  Jurisdiction  Act,  1870. 


ABSTRACT -OF   THK   BNACTMKNT8. 

1.  Short  title'ofAct. 

2.  Chief  Judge,  ^^c  may  request  assistance. 

3.  Evidence  of  request  by  Chief  Judge  not  required. 

4.  Two  divisions  of  any  Court  may  Be  sitting  at  one  time  in  banc. 

5.  Any  number  of  sittings  may  be  held  at  Nisi  Prius  at  one  time. 

6.  Definition  of  Chief  Judge. 


An  Act  to  extend  the  Jurisdiction  of 
the  Judges  of  the  Superior  Courts  of 
Common  Law  at  Westminster. 

(25th  March  1870.) 

Whkrras  it  is  expedient  to  amend  the  law 
relating  to  the  jurisdiction  of  the  Judges  of  the 
Superior  0>urt8  of  Common  Law  at  Westminster : 

Be  it  therefore  enacted  hj  the  Queen's  most 
Excellent  Mtyesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Judges  Jurisdiction  Act,  1870.'' 

2.  In  case  any  one  of  Her  Majesty's  Superior 
Courts  of  Common  Law  at  Westminster  shall  re- 
quire assistance  in  the  despatch  of  business  pend- 
ing in  such  Court,  and  shall  by  the  Chief  Judge 
of  such  Court  make  request  in  writing  to  we 
Chief  Judge  of  any  other  of  the  said  Courts  for 
the  assistance  of  a  Puisne  Judge  of  such  last- 
mentioned  Court  in  the  execution  of  the  duties  of 
the  first-mentioned  Court,  either  by  sitting  in 
Court  or  in  anv  manner  and  for  any  purpose 
whatsoever,  and  such  request  niay  be  either 
general  or  special,  and  for  such  time  as  may  be 
therein  specified ;  and  the  Chief  Judge  to  whom 
such  request  is  made  shall  thereupon  refer  such 
request  to  the  Judges  of  the  Court  of  which  he  is 
Chief  Judge,  and  the  Judges  of  such  Court  may 
(if  the  business  pending  in  his  Court  do  not 
peremptorily  require  the  attendance  of  all  the 
Puisne  Judges)  appoint  one  of  such  Puisne  Judges 


to  assist  thtf  first-mentioned  Court,  and  the  Puisne 
Judge  so  appointed  shall  in  all  matters  of  which 
he  may  take  cognizance  have  the  same  jurisdiction 
in  all  respects  as  if  he  were  a  Puisne  Judge  of  the 
Court  to  which  the  Chief  Judge  belongs  who  re- 
quests his  assistance. 

3.  No  evidence  shall  be  required  of  such  request 
b^  such  Chief  Jud^e  in  order  to  found  the  juris- 
diction of  such  Puisne  Judge. 

4.  Any  of  the  Superior  Courts  of  Common  Law 
at  Westminster  may  sit  in  two  divisions  at  one 
time  in  banc ;  and  each  of  such  divisions  shall 
exercise  the  same  power  and  authority  aa  might 
be  exercised  by  the  whole  Court  so  sitting  in 
banc;  and  where  necessary  any  Puisne  Judge  of 
either  oi  the  other  Superior  Courts  may,  on  such 
request  as  above  mentioned  of  a  Chief  Judge, 
assist  in  holding  such  sitting  in  the  same  manner 
and  with  the  same  authority  as  if  he  were  a  judge 
of  the  Court  sitting  in  banc. 

5.  Any  number  of  judges  may  at  one  and  the 
same  time  hold  a  sitting  or  sittings  at  Nisi  Prius 
either  in  London  or  Westminster,  as  may  be 
deemed  expedient  by  the  Court. 

6.  The  expression  "  Chief  Judge  "  for  the  pur- 
poses of  this  Act  shall  mean  the  Chief  Justice  of 
the  Court  of  Queen's  Bench,  the  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  the  Chief  Baron 
of  the  Exchequer,  and  where  the  office  of  any  such 
Chief  Judge  is  for  the  time  being  vacant,  the 
senior  Puisne  Judge  of  the  Court  in  which  sudi 
office  may  be  vacant. 
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Chap.  7. 
Mutiny. 


AB8TBACT   OF   THB   BNACTMBNT8. 

Number  of  men  to  eoiuist  of  1 15,037,  including  those  onpfoycd  at  dep6t»  of  regiments  serving  in 

India,  but  exclusive  of  those  actually  serving  in  India. 
I.  Articles  of  War  made  by  Her  Majesty  to  be  judicially  taken  notice  of,  and  copies  printed  by  the 

Queen's  printer  to  be  transmitted  to  Judges,  SfC. 
3.  Persons  subject  to  this  Act. 

3.  Provisions  of  this  Act  to  ettend  to  Jersey,  Guernsey,  tfc. 
A,  Colonial  and  foreign  troops  in  Her  Majesty's  pay  to  be  subject  to  provisions  of  this  Act, 

5.  Provision  as  to  the  militia  or  yeomanry  or  volunteer  corps  or  reserve  forces, 

6.  Power  to  constitute  courts-martial. 

7.  Place  where  offenders  may  be  tried, 

8.  Powers  of  general  courts-martial. 

9.  Powers  of  district  or  garrison  courts-martial, 

10.  Powers  <JF  regimental  or  detachment  courts-martial. 

11.  Courts-martial  on  line  of  march  or  in  troop  ships,  ^c. 

12.  Powers  of  detachment  general  courts-martial. 

13.  As  to  sweasirtg  and  summoning  of  witnesses.     Oath  to  be  administered  to  shorthand  writer. 

14.  Ho  second  trial  for  the  same  offence,  but  revision  may  be  allowed. 

15.  Crimes  punishable  with  death. 

16.  Judgment  of  death  may  be  commuted  for  penal  servitude  or  other  punishments. 

17.  Embezzlement,  Sec  of  stores  punishable  by  penal  servitude,  or  byjine,  imprisonment,  !fc, 

18.  As  to  execution  of  sentences  of  penal  servitude  in  the  United  Kingdom. 

19.  As  to  execution  of  sentences  cf  penal  servitude  in  the  colonies,  India,  or  elsewhere  out  of  Her 

Majesty's  dominions. 

20.  A  sentence  qf  penal  servitude  may  be  commuted  for  imprisonment,  S^e. 
31.  (H forfeitures,  when  combined  unth  penal  servitude. 

22.  Courts-martial  may  not  sentence  to  corporal  punishment  in  time  of  peace. 
33.  Power  to  inflict  corporal  punishment  and  imprisonment. 

24.  Power  to  commute  corporal  punishment  for  imprisonment,  SfV, 

25.  Power  to  commute  a  sentence  of  cashiering. 

26.  Marking  deserters,  or  soldiers  discharged  with  ignominy. 

27.  Pnoer  of  inytrisonment  by  different  kinds  of  courts-martial. 
38.  As  to  inmrisonment  of  offenders  already  under  sentence. 

29.  Regulations  as  to  military  prisons. 

30.  As  to  the  custody  of  military  offenders  under  sentence  of  court-martial  and  in  other  cases. 

31.  At  to  the  removal  or  discharge  of  prisoners  in  certain  eases. 

32.  Provision  for  subsistence. 

33.  Expiration  of  imprisonment  of  soldiers  in  common  gaols. 

34.  Aj^hension  of  deserters  in  the  United  Kingdom  ;  in  Her  Majesty's  foreign  dominions.    Tranter 

of  deserters. 

35.  As  to  the  temporary  custody  of  deserters  in  gaols. 

36.  Desertion  of  recruits  prior  to  joining  their  regiments  or  corps. 

37.  Fhtudulent  confession  of  desertion. 

38.  Furlough  in  case  of  sickness. 

39.  No  person  acquitted  or  convicted  by  the  civil  magistrate  or  by  a  jury  to  be  tried  by  a  court-martial 

for  the  same  offence. 

40.  Soldiers  liable  to  be  taken  out  of  Her  Majesty's  service  only  for  felony,  misdemeanor,  or  for  debts 

amounting  to  301.  and  upwards.    Soldiers  not  liable  to  be  taken  out  of  Her  Majesty's  service  for 
debts  under  301.,  or  for  not  maintaining  their  families,  or  for  breach  of  contract. 

41.  Ofctrs  not  to  be  sherds  or  mayors,  <^c. 

42.  Questions  to  be  put  to  recruits  on  enlisting. 

43.  Rieruits  when  deemed  to  be  enlisted. 

44.  When  recruits  to  be  taken  before  a  justice. 
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45.  Distent  and  relief  Jrom  enlittment. 

46.  Enlistment  for  particular  branch  or  arm  of  service  or  for  general  service.    Attetttng  ofretrmtt. 

47.  Recruits,  until  they  have  been  attested  or  received  pay,  not  triable  by  eourt'martial,  bat  m  eertm 

eases  punishable  as  rogues  and  vagabonds. 

48.  Attested  recruits  triable  in  some  cases  either  bifore  ttoo  justice*  or  brfore  a  eamrt-martial. 

49.  Recruits  absconding. 

5<).  As  to  militiamen  enlisting  into  regular  forces. 

51.  Punishment  of  persons  offending  against  laws  relating  to  enlistment. 

52.  Enlistment  and  re-enlistment  and  transfer  to  another  corps  abroad. 

53.  Soldiers  willing  may  be  transferred  to  succeeding  corps. 
64.  Soldiers  may  be  transferred  from  one  service  to  another. 

56.  Re-engagement  of  soldiers  for  a  further  term.    Boon  service  to  be  reckoned. 
56.  Enlistment  of  negroes. 

67.  Apprentice  enlisting  to  be  liable  to  serve  after  the  expiration  of  his  apprenticeship.    Claims  of 

masters  to  apprentices. 

68.  Punishment  of  apprentices  enlisting. 

69.  Removal  of  doubts  as  to  attestation  of  soldiers. 

60.  Authorized  deductions  only  to  be  made  from  the  pay  of  the  army, 

61.  Suspending  operation  of  certain  Acts  herein  rented. 

62.  Certain  requirements  of  6  Anne,  e.  14.  (J.),  at  to  billeting  in  Ireland,  not  now  necessary. 

63.  How  and  where  troops  may  be  billeted. 

64.  Billeting  the  guards  in  and  near  Westminster. 
66.  Military  officers  not  to  act  as  justices  in  billeting. 

66.  Allowance  to  innkeepers. 

67.  Interpretation  of  Act.    Powers  and  regulations  as  to  billets.    Exemptions  from  billets. 

68.  Supply  of  carriages. 

69.  Rates  to  be  paid  for  carriages,  and  regulations  relating  thereto. 

70.  As  to  supply  of  carriages  in  cases  of  emergency,  ^e. 

71.  Justices  empowered  to  reimburse  constables  for  sums  expended  by  them. 

72.  Routes  in  Ireland. 

73.  TolU. 

74.  Ferries. 

76.  Marching  money  on  discharge. 

76.  Ordinani  course  qf  criminal  justice  not  to  be  interfered  with.    Punishment  qf  officer*  obttructitf 

civiljustice. 

77.  Penalty  for  disobedience  by  agents. 

78.  Penalty  on  trafficking  in  commissions. 

79.  Penalty  for  procuring  false  musters. 

80.  Penalty  on  unlawful  recruiting. 

81.  Penalty  for  inducing  soldiers  to  desert. 

82.  Penalty  for  forcible  entry  in  pursuit  of  deserters  without  warrant. 

83.  Penalties  on  aiding  escape  or  attempt  to  escape  of  prisoners,  and  on  breach  of  prison  regnlations. 

Certain  provisions  of  Acts  for  regulating  gaols  to  apply  to  iMitary  prison*. 

84.  Penalty  on  keepers  of  prisons  for  refusing  to  confine,  ^-c.  military  offenders. 
86.  Penalty  on  purchasing  soldiers  necessaries,  stores,  Ifc. 

86.  Penalties  on  civil  subjects  offending  against  the  laws  relating  to  billets  ;  on  toll  eolleetor*  rffwmnfttj 

toll  from  officers,  soldiers,  or  for  carriages  :  and  on  person*  personating  soldier*,  ^-c. 

87.  Penalties  on  the  military  offending  against  the  laws  relating  to  bUlets. 

88.  Penalty  on  killing  game  unthout  leave. 

89.  Form  of  actions  at  law. 

90.  Recovery  of  penalties. 

91.  Appropriation  of  penalties. 

92.  Mode  ofreeordtng  a  soldier's  settlement. 

93.  lAcenees  of  canteens. 

94.  Attestation  of  accounts. 

95.  Commissaries,  ^c.  to  attest  their  accounts. 

96.  Administration  qf  oaths.     Perjury. 

97.  Offences  against  former  Mutiny  Acts  and  Articles  of  War. 

98.  ^icers  and  soldiers  to  conform  to  26  ^  27  Viet.  e.  SJ.,  i^c. 

99.  Where  troops  are  serving  beyond  the  jurisdiction  of  the  courts  of  requesU,  *c..  aetion*  of  iM  w* 

exceeding  400  rtpee*  to  be  cognizable  by  a  military  court.  >  -»    »  j 
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100.  ProeUioiu  relating  to  eottrts-martial  on  o^ert  and  ioldiert  o/  Her  Majestg't  Indian  forces. 

101.  As  to  trial  of  qfieers  and  soldiers  serving  in  India. 

102.  Duration  of  this  Act. 

103.  Interpretation. 
101.  Rmealing  section. 

Sekeduks. 


An  Act  for  punishing  Mutiny  and  Deser- 
tion, and  for  the  better  payment  of  the 
Army  and  their  Quarters. 

(4th  April  1870.) 

Wbkbbas  the  nisioff  or  keeping  a  standing 
vmj  within  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  time  of  peace,  unless  it  be  with 
the  consent  of  Parliament,  is  against  law :  And 
whereas  it  is  adjudged  necessary  br  Her  Mt^esty 
and  this  present  Parliament  that  a  oodj  of  forces 
should  be  continued  for  the  safety  of  the  United 
Kingdom,  and  the  defence  of  the  possessions  of 
Her  Mqesty's  Crown,  and  tjiat  the  whole  number 
of  snch  forces  should  consist  of  one  hundred  and 
^teen  thousand  and  thirty-seven  men,  including 
six  thousand  three  hundred  and  ninety-four,  all 
tanks,  to  be  employed  with  the  depdts  in  the 
Unitttl  Kingdom  of  Great  Britain  and  Ireland  of 
regiments  serving  in  Her  Miyesty's  Indian  posses- 
■kms,  but  exclusive  of  the  numbers  actually 
•erving  within  Her  Majesty's  Indian  possessions : 
And  whereas  no  man  can  be  forejudged  of  life  or 
limb,  or  sulgected  in  time  of  peace  to  any  kind  of 
punishment  within  this  realm  by  martial  law,  or 
m  any  other  manner  than  by  judgment  of  his 
peers,  and  according  to  the  known  and  established 
laws  of  this  realm ;  yet  nevertheless  it  being  re- 
quisite, for  the  retaining  all  the  before-mentioned 
ntoes  in  their  duty,  that  an  exact  discipline  be 
observed,  and  that  soldiers  who  shall  mutiny  or 
stir  up  sedition,  or  shall  desert  Her  Mi^esty's 
service,  or  be  guilty  of  crimes  and  offences  to  the 
pwfodioe  of  good  order  and  military  discipline, 
be  brought  to  a  more  exemplary  and  speedv 
punishment  than  the  usual  forms  of  the  law  will 
tHow: 

Be  it  therefore  enacted  by  the  Queen's  most 

Ezeellent  Majesty,  bv  and  with  the  advice  and 

consent  of  the  Lords  Spiritual  and  Temporal,  and 

Connnons,  in  this  present  Parliament  assembled, 

.  and  by  the  authori^  of  Ihe  same,  as  fbllows : 

1.  It  shall  be  lawful  for  Her  Majesty  to  make 
Ar^des  of  War  for  the  better  government  of  Her 
Miyesty's  army,  which  articles  shall  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
*hatsoever;  and  copies  of  the  same,  printed  by 
the  Queen's  printer,  shall,  as  soon  as  may  be  after 
the  same  shall  have  been  made  and  established 
by  Her  Majesty,  be  transmitted  by  Her  Mqesty's 
Secretaiy  of  State  for  the  War  Department  to  the 
judges  of  Her  Mtgesty's  superior  courts  at  West- 
mnister,  Dublin,  and  Edinburgh  reepectirely,  and 


also  to  the  governors  of  Her  Mi^esty's  dominions 
abroad:  Provided  that  no  person  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or 
within  the  British  Isles,  shall  by  such  Articles  of 
War  be  subject  to  suffer  any  punishment  extend- 
ing to  life  or  limb,  or  to  be  kept  in  penal  servitude, 
except  for  crimes  which -are  by  this  Act  expressly 
made  liable  to  such  punishments  as  aforesaid,  or 
shall  be  subject,  with  reference  to  any  crimes 
made  punishable  by  this  Act,  to  be  punished  in 
any  manner  which  snail  not  accord  with  the  pro- 
visions of  this  Act :  Provided  also,  that  nothing 
in  this  Act  contained  shall  in  any  manner  pre- 
judice or  affect  any  Articles  of  War  or  other 
matters  made,  enacted,  or  in  force,  or  which  may 
hereafter  be  made,  enacted,  or  in  force,  under  the 
authority  of  the  Government  of  India,  respecting 
officers  or  soldiers  or  followers  in  Her  Mi^esty's 
Indian  army,  being  natives  of  India ;  and  on  the 
trial  of  all  offences  committed  by  any  such  native 
officer  or  soldier  or  follower,  reference  shall  be 
had  to  the  Articles  of  War  framed  by  the  Govern- 
ment of  India  for  such  native  officers,  soldiers,  or 
followers,  and  to  the  established  usages  of  the 
service. 

2.  All  the  provisions  of  this  Act  shall  apply  to 
all  persons  wno  are  or  shall  be  commissioned  or 
in  pay  as  an  officer,  or  who  are  or  shall  be  listed 
or  in  pay  as  a  non-commissioned  officer  or  soldier, 
and  to  all  warrant  officers,  and  to  all  persons  em- 
ploved  on  the  recruiting  service  recei\-ing  pay, 
and  all  pensioners  receiving  allowances  in  respect 
of  such  service,  and  to  persons  who  are  or  shall  be 
hired  to  be  employ«l  in  the  royal  artillery,  royal 
engineers,  and  to  master  gunners,  and  to  conduc- 
tors of  stores,  and  to  the  corps  of  royal  military 
surveyors  and  draftsmen,  and  to  all  officers  and 
persons  who  are  or  shall  be  serving  on  the  com- 
missariat staff,  or  soldiers  in  the  commissariat 
staff  corps,  and  to  officers  and  soldiers  serving  in 
the  corps  to  be  hereafter  organised  and  called  the 
army  service  corps,  or  in  the  military  store  depart- 
ment, or  in  the  military  store  staff  corps,  and  to 
persons  in  the  War  Department,  who  are  or  shall 
De  serving  with  any  part  of  Her  M^eaty's  array 
at  home  or  abroad,  under  the  command  of  any 
commissioned  officer,  and  (subject  to  and  in  ac- 
cordance with  the  provisions  of  an  Act  passed  in 
the  sixth  and  seventh  years  of  the  reign  of  Her 
]Nre8ent  Miyesty,  chapter  ninety-five,)  to  any  out- 
pensioners  of  the  BJayal  Hospital,  Chelsea,  who 
may  be  called  out  on  duty  m  aid  of  the  civil 
power,  or  for  muster  or  iiupection,  or  who  having 
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volnnteered  Hherr  services  for  that  purpose  shall 
be  kept  on  duty  in  any  fort,  town,  or  garrison, 
and  to  all  military  store  officers  and  other  civil 
officers  who  are  or  shall  be  employed  by  or  act 
under  the  Secretary  of  State  for  War  at  any  of 
Her  Mwesty's  establishments  in  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  or  at  foreign  sta- 
tions; and  all  the  provisions  of  this  Act  shall 
apply  to  all  persons  belonging  to  Her  Migesty'i 
Indian  forces  who  are  or  shall  be  conunissioned 
or  in  pay  as  officers,  or  who  shall  be  listed  or  in 
pay  as  'non-coonmissioned  officers  or  soldiers,  or 
who  are  or  shall  be  serving  or  hired  to  be  employed 
in  the  artillery  or  any  of  the  trains  of  artillery,  or 
as  master  gunners  or  gunners,  or  as  conductors  of 
stores,  or  who  are  or  shall  be  serving  in  the  de- 
partment of  engrineers,  or  in  the  corps  of  sappers 
and  miners,  or  pioneers,  or  as  military  surveyors 
or  draftsmen,  or  in  the  ordnance  or  public  works 
or  commissariat  departments,  and  to  all  store- 
keepers and  other  civil  officers  employed  under 
the  ordnance,  and  to  all  veterinary  surgeons, 
medical  storekeepers,  apothecaries,  hospital  stew- 
ards, and  others  serving  in  the  medical  depart- 
ment of  the  said  forces,  and  to  all  licensed  suttlers, 
and  all  followers  in  or  of  any  of  the  said  forces ; 
provided  that  nothing  in  this  Act  contained  shall 
extend  to  affect  any  security  which  has  been  or 
shall  be  given  by  any  military  store  officer, 
barrack  master,  or  other  officer,  or  their  sureties, 
for  the  due  performance  of  their  respective  offices, 
but  that  all  such  securities  shall  be  and  remain  in 
fall  force  and  effect. 

3.  This  Act  shall  extend  to  the  islands  of 
Jersey,  Guernsey,  Aldem^,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  as  to  the  provisions 
herein  contained  for  enlisting  of  recruits,  whether 
minors  or  of  full  agre,  and  swearing  and  attesting 
such  recruits,  and  for  mustering  and  paying,  and 
as  to  the  provisions  tar  the  triid  and  punishment 
of  officers  and  soldiers  who  shall  be  charged  with 
mutiny  and  desertion,  or  any  other  of  the  offences 
which  are  by  this  Act  declared  to  be  ptmishable 
by  the  sentence  of  a  court-martial,  and  also  as  to 
toe  provisions  which  relate  to  the  punishment  of 
persons  who  shall  oonceal  deserters,  or  shall 
knowingly  buy,  exchange,  or  otherwise  receive 
any  arms,  medals  for  good  conduct  or  for  dis* 
tinguished  or  other  service,  clotites,  military  fiiiv 
niture,  or  regimental  necessaries  trom  any  soldier 
or  deserter,  or  who  shall  cause  the  coloiu:  of  any 
suoh  clothes  to  be  changed,  or  who  shall  aid  in 
the  escape  of  a  prisoner  from  a  military  prison,  or 
who  shsll  introduce  forbidden  articles  into  such 
prison,  or  shall  carry  out  any  such  articles,  or  who 
tltuH  assault  any  officer  of  such  prison,  a^  also 
as  to  the  provisions  for  exempting  soldiers  fitm 
being  taken  out  of  Her  Mi^esty's  service  for  not 
•upporting  or  for  leaving  chargeable  to  any  paridi 


any  wife  or  child  or  children,  or  on  aooonnt  of 
any  breach  of  contract  to  serve  (»  work  for  any 
employer,  or  on  account  of  any  debts  under  thirty 
pounds  in  the  said  islands. 

4.  All  officers  and  soldiers  of  any  troops  mus- 
tered and  in  pay  which  shall  be  raised  and  serving 
in  any  of  Her  M^eety's  dominions  abroad,  or  in 
places  in  possession  of  or  occupied  by  Her  Ma- 
jesty's subjects  under  the  command  of  any  officer 
having  any  commission*  immediately  from  Her 
Majesty,  shall  be  subject  to  the  provisions  of  this 
Act  and  of  Her  M^esty's  Articles  of  War,  in  like 
manner  as  Her  Mfqesty's  other  forces  are ;  and  if 
such  officers  and  soldiers,  having  been  made  pri- 
soners, be  sent  into  Great  Britain  ot  Iremd, 
although  not  allowed  to  serve  therein,  all  the 
provisions  of  this  Act  in  regard  to  billeting 
soldiers  shall  apply  to  such  officers  and  soldiers. 

5.  Nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  to  any  militia  forces  or  yeomanry 
or  volunteer  corps  in  Great  Britain  or  Ireland,  or 
to  the  reserve  force  provided  for  by  "  The  Resove 
Force  Act,  1867,"  or  to  the  reserve  force  provided 
for  by  "The  Militia  Reserve  Act,  1867,"  except- 
ing only  where  by  any  Act  for  regulating  any  of 
the  said  forces  or  corps  the  provisions  contained 
in  any  Act  for  punishing  mutiny  and  desertion 
are  or  shall  be  specifically  made  applicable  to  sad 
forces  or  corps. 

6.  For  the  purpose  of  bringing  offenders  against 
this  Act  and  against  the  Articles  of  War  to  jus- 
tice. Her  Maje^  may  trom  time  to  time,  in  like 
manner  as  has  lieen  heretofore  used,  grant  com- 
missions under  the  Royal  Sign  Manual  for  the 
holding  of  courts-martieJ  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  may  grant 
commissions  or  warrants  under  the  said  Royal 
Sign  Manual  to  the  chief  governor  or  govenran 
of  Ireland,  the  commander  of  the  forces,  or  the 
person  or  persons  commanding  in  chief,  or  com- 
manding for  the  time  being,  any  body  of  troops 
belonging  to  Her  Majesty's  army,  as  well  within 
the  UnitM  Kingdom  of  Great  Britain  and  Ireland 
and  the  British  Isles  as  in  any  of  Her  M^esty's 
garrisons  and  dominions  or  elsewhere  beyond 
seas,  for  convening  courts-martial,  and  for  autho- 
rising any  officer  under  their  respective  commands . 
to  convene  courts-martial,  as  occasion  may  re- 
quire, for  the  trial  of  t^noes  committed  by  any 
of  the  forces  under  the  ctmimand  of  any  su(» 
last-mentioned  officer,  whether  the  same  shall 
have  been  committed  befme  or  after  such  officer 
shall  have  taken  upon  him  such  command :  Pro- 
vided that  the  officer  so  authorised  be  not  belov 
the  degree  of  a  field  officer,  except  in  detached 
situations  beyond  seas  where  a  fidd  officer  is  not 
in  command,  in  which  case  a  captain  may  be 
authorised  to  oonvene  district  or  gairison  courts- 
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martial:  Eveiy  officer  ao  authorised  to  convene 
ooorta-martial  may  conflrm  the  sentence  of  any 
court-martial  convened  by  him  according  to  the 
terms  of  his  wanrant. 

7.  Any  person  subject  to  this  Act  who  shall, 
in  any  part  of  Her  Majesty's  dominions  or  else- 
where, commit  any  of  the  ofFences  for  which  he 
may  be  liaUe  to  be  tried  by  court-martial  by 
virtue  of  this  Act  or  of  the  Articles  of  War,  may 
be  tried  and  punished  for  the  same  in  any  part  of 
Her  Majesty's  dominions  or  in  any  other  place 
whereto  he  may  have  come  or  wh^  he  may  be 
after  the  commission  of  the  offence,  as  if  the 
offence  had  been  committed  where  such  trial 
ahaQ  take  place. 

a.  Every  general  court-martial  convened  within 
tiie  Unitwl  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned  officers, 
each  of  whom  shall  have  held  a  commission  for 
three  years  before  the  date  of  the  assembly  of  the 
court.  Every  general  court-martial  shall  have 
power  to  sentence  any  officer  or  soldier  to  suffer 
death,  penal  servitude,  imprisonment,  forfeiture 
of  pay  or  pension,  or  any  other  punishment  which 
shall  acorard  with  the  usage  of  the  service :  No 
sentence  of  death  by  a  court-martial  shall  pass 
unless  two  thirds  at  least  of  the  officers  present 
ah^  concur  therein ;  no  sentence  of  peniu  servi- 
tude shall  be  for  a  period  of  less  than  five  years ; 
and  no  sentence  of  imprisonment  shall  be  for  a 
period  longer  than  two  years. 

9.  Every  district  or  garrison  court-martial  con- 
vened within  the  United  Kingdom  or  the  British 
Isles  shall  consist  of  not  less  than  seven  com- 
missioned officers,  and  shall  have  the  same  power 
as  a  general  court-martial  to  sentence  any  soldier 
to  such  punishments  as  shall  accord  with  the 
provisions  of  this  Act :  Provided  always,  that  no 
such  district  or  garrison  court-martial  shall  have 
power  to  try  a  commissioned  officer,  or  to  pass 
any  sentence  of  death  or  penal  servitude. 

10.  A  regimental  or  detachment  court-martial 
shall  consist  of  not  less  than  five  commissioned 
officers,  unless  it  is  found  to  be  impracticable  to 
aasonble  that  number,  in  which  case  three  shall 
be  sufficient,  and  sh^  have  power  to  sentence 
any  soldier  to  corporal  punisnment,  or  to  im- 
prisonment, uid  to  forfsitnre  of  pa^,  in  such 
manner  as  shall  accord  with  the  provisions  of  this 
Act. 

11.  In  cases  of  mutiny,  and  insubordination 
aoctonpanied  with  personal  violence,  or  other 
offences  comnutted  on  the  line  of  nuurch,  or  on 
hoard  any  transport  ship,  convict  ship,  merchant 
vessel,  or  troop  ship,  not  in  commission,  the 
offender  may  be  tried  by  a  regimental  or  detach- 


ment court-martial,  and  the  sentence  may  be 
confirmed  and  carried  into  execution  on  the 
spot  by  the  officer  in  the  immediate  command  of 
tite  troops,  provided  that  the  sentence  shall  not 
exceed  that  which  a  regimental  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  command- 
ing any  detachment  or  portion  of  troops  serving 
in  any  place  beyond  seas  where  it  may  be  found 
impracticable  to  assemble  a  general  court-martial, 
upota  complaint  made  to  him  of  any  offence  com- 
mitted against  the  property  or  person  of  anv 
inhabitant  of  or  resident  in  any  country  in  which 
such  troops  are  so  serving  by  any  person  serving 
with  or  belonging  to  Her  M^esty's  armies,  being 
imder  the  immediate  command  of  any  such  otS- 
oer,  to  convene  a  detachment  general  court- 
martial,  which  shall  consist  of  not  less  than  three 
commissioned  officers,  for  the  purpose  of  trying 
any  such  person;  and  ever^  such  court-martiu 
shall  have  the  same  powers  m  regard  to  sentence 
upon  offenders  as  are  granted  by  this  Act  to 
general  courts-martial :  Provided  aJways,  that  no 
sentence  of  any  such  court-martial  shall  be  exe- 
cuted until  the  general  commanding  the  army  of 
which  such  detachment  or  portion  forms  part 
shall  have  approved  and  confirmed  the  same. 

13.  AU  general  and  other  courts-martial  shall 
administer  an  oath  to  every  witness  or  other 
person  who  shall  be  examined  before  such  court 
in  any  matter  relating  to  any  proceeding  before 
the  same ;  and  every  person,  as  well  civil  as  mili- 
tary, who  may  be  required  to  give  or  produce 
evidence  before  a  court-martial,  shall,  in  the  case 
of  general  courts-martial,  be  summoned  by  the 
judge  advocate  general,  or  his  deputy,  or  the 
person  officiating  as  judge  advocate,  and  in  the 
case  of  all  other  courts-martial  by  the  president 
of  the  coiut ;  and  all  persons  so  summoned  and 
attending  as  witnesses  before  any  court-martial 
shall,  during  their  necessary  attendance  in  or  on 
such  courts,  and  in  going  to  and  returning  from 
the  same,  be  privileged  Rom  arrest,  and  shall,  if 
undulj  arrestra,  be  discharged  bv  the  court  out 
of  which  the  writ  or  process  issued  by  which  such 
witness  was  arrested,  or  if  such  court  be  not 
sitting,  then  by  any  judge  of  the  superior  courts 
of  Westminster  or  Dublin,  or  of  the  Court  of 
Session  in  Scotland,  or  of  the  courts  of  law  in 
the  East  or  West  Indies,  or  elsewhere,  according 
as  the  case  shall  require,  upon  its  being  made  to 
appear  to  such  coiurt  or  juage,  by  any  imdavit  in 
a  summary  way,  that  such  witness  was  arrested 
in  going  to  or  attending  upon  or  returning  from 
such  court-martial;  and  all  witnesses  so  duly 
summoned  as  aforesaid  who  shall  not  attend  on 
such  courts,  or  attending  shall  refuse  to  be  sworn, 
or  being  sworn  shall  refuse  to  give  evidence,  or 
not  produce  the  documents  under  their  power  or 
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control  required  to  be  produced  by  them,  or  to 
answer  all  auoh  questions  as  the  court  may  le- 
gally demand  of  thim,  shall  be  liable  to  be 
attached  in  the  Court  of  Queen's  Bench  in  Lon- 
don or  Dublin,  or  in  the  Court  of  Session  or 
Sheriff  or  Stewart  Courts  in  Scotland,  or  in 
courts  of  law  in  the  East  or  West  Indies,  or  in 
any  of  Her  Mtyesty's  colonies,  gwrisons,  or 
dominions  in  Europe  or  elsewhere  respectively, 
upon  complaint  made,  in  like  manner  as  if  sudi 
witness,  uter  having  been  duly  summoned  or 
subpoenaed,  had  neglected  to  attend  upon  a  trial 
in  any  proceeding  in  the  court  in  wtiich  such 
complaint  shall  be  made :  Provided  always,  that 
nothing  in  this  Act  contained  shall  be  construed 
to  render  an  oath  necessary  in  any  case  where  by 
law  a  solemn  affirmation  may  be  made  instead 
thereof:  It  shall  be  lawful  for  the  president  of 
any  court-martial  to  administer  an  oath  to  a 
shorthand  writer  to  take  down,  according  to  the 
best  of  his  power,  the  evidence  to  be  given  before 
the  court. 

14.  No  officer  or  soldier  who  shall  be  acquitted 
or  convicted  of  any  ofPence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other 
court-martial  for  the  same  offence ;  and  no  find- 
ing, opinion,  or  sentence  given  by  any  court- 
martial,  and  signed  by  the  president  thereof, 
shall  be  revised  more  than  once,  nor  shall  any 
additional  evidence  in  respect  of  any  charge  on 
which  the  prisoner  then  stands  arraigned  be 
received  by  the  court  on  any  revision. 

15.  If  any  person  subject  to  this  Act  shall  at 
any  time  during  the  continuance  of  this  Act 
begin,  excite,  cause,  or  join  in  any  mutiny  or 
semtion  in  any  forces  belonging  to  Her  M^esty's 
army,  or  Her  Miyesty's  royal  marines,  or  shall 
not  use  his  utmost  endeavours  to  suppress  the 
same,  or  shall  conspire  with  any  other  person  to 
cause  a  mutiny,  or  coming  to  the  knowledge  of 
any  mutiny  or  intended  mutiny  shall  not,  without 
delay,  give  information  thereof  to  his  command- 
ing officer;  or  shall  hold  correspondence  with  or 
give  advice  or  intelligence  to  any  rebel  or  enemy 
of  Her  Mfgesty,  either  by  letters,  messages,  signs, 
or  tokens,  in  any  manner  or  way  whatsoever ;  or 
shall  treat  or  enter  into  any  terms  with  such 
rebel  or  enemy  without  Her  M^esty's  licence,  or 
licence  of  the  general  or  chief  commander;  or 
shall  misbehave  himself  before  the  enemy;  or 
shall  shamefully  abandon  or  deliver  up  any 
garrison,  fortress,  post,  or  guard  committed  to 
his  chaige,  or  which  he  shall  have  been  com- 
manded to  defend ;  or  shall  compel  the  governor 
or  commanding  officer  of  any  garrison,  fortress, 
or  post  to  deliver  up  to  the  enemy  or  to  abandon 
the  same ;  or  shall  speak  words  or  use  any  other 
means  to  induce  such  governor  or  commanding 
officer,  or  others,  to  misbehave  before  the  enemy; 


or  shamefully  to  abandon  or  deUver  up  any 
ganison,  fortoess,  post,  or  giMrd  committed  to 
their  respective  charge,  or  which  he  or  they  shall 
be  commanded  to  defend;  w  akall  desert  Her 
Majesty's  service;  or  shall  leave  his  post  before 
being  regularly  rdieved;  or  shall  eloep  aa  his 
post;  or  shall  strike  or  shall  use  or  offer  any 
violence  against  his  superior  officer,  being  in  the 
execution  of  his  office,  or  shall  disobey  any  lawM 
command  of  his  superior  officer;  or  who  bong 
confined  in  a  military  prison  tiaH  offier  any 
violence  against  a  visitor  or  other  his  Buperior 
military  offion,  being  in  the  execution  of  his 
office;  all  and  every  person  and  penons  so 
offending  in  any  of  the  matters  before  mentiiHied, 
whether  such  offence  be  committed  within  tiiis 
realm  or  in  any  other  of  Her  M^esty's  dominions, 
or  in  foreign  parts,  upon  land  or  upon  ihe  sea, 
shall  suffer  death,  or  penal  servitude,  or  sndi 
other  punishment  as  by  a  court-martial  riiall  be 
awarded :  Provided  always,  that  any  non-com- 
missioned officer  or  soldier  attested  for  or  in  pay 
in  any  regiment  or  corps  who  shall,  withonit 
having  first  obtained  a  regular  disciiarge  there- 
from, enlist  himself  in  any  other  regiment  or 
cwps,  may  be  deemed  to  have  deserted  Her 
Mmesty's  service,  and  shall  be  liaUe  to  be 
punished  accordingly. 

16.  In  all  cases  where  the  punishment  of  death 
shall  have  been  awarded  by  a  general  oourt-marti^ 
or  detachment  general  court-martial  it  shall  be 
lawful  for  Her  Majesty,  or,  if  in  any  place  out  of 
the  United  Kingdcmi  or  British  Isks,  for  the 
commanding  offi^  having  authority  to  confirm 
the  sentence,  instead  of  causing  swii  sentence  to 
be  carried  into  execution,  to  order  the  o0end<r 
to  be  kept  in  penal  servitude  for  any  term  not 
less  than  five  years,  or  to  suffer  such  term  of 
imprisonment,  with  or  witiiout  hard  labour,  and 
wiu  or  without  solitary  confinement,  as  shall 
seem  meet  to  Her  M^esty,  or  to  the  officer  com- 
manding as  aforesaid. 

17-  Any  officer  or  soldier  of  Her  Majes^s 
army,  or  any  person  employed  in  the  War 
Department,  or  in  any  way  concerned  in  the  csre 
or  distribution  of  any  money,  provisions,  fora^ 
arms,  clothing,  ammunition,  or  other  stores 
belonging  to  Her  Miyesty's  army  or  for  Her 
Majesty's  use,  who  shall  embeizle,  fraudulently 
misapply,  wilfully  damage,  steal,  or  receive  the 
same,  knowing  them  to  have  been  stolen,  or  shall 
be  concerned  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general  court-martial,  and 
sentenced  to  be  kept  in  penal  servitude  for  any 
term  not  less  than  five  years,  or  to  suffer  snefa 
punishment  of  £ne,  imprisonment  with  or  without 
hard  labour,  dismissal  from  Her  Mqesty's  service, 
reduction  to  the  ranks  if  a  warrant  or  nonreom- 
miasioned  officer,  aa  such  court  ahall  tiunk  fid 
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aeoordiiig  to  tiie  nainre  and  degiM  of  the  offence ; 
mod  every  tatii  offender  shall,  in  addition  to  any 
other  punishment,  make  good  at  his  own  expense 
the  loM  and  damage  sustained,  and  in  every  such 


I  the  oourt  is  required  to  ascertain  by  evidence 
'Ae  amount  ot  such  loss  or  damage,  and  to  dedaie 
by  their  sentence  that  such  amount  shall  be  made 
good  by  such  offender;  and  the  loss  and  damage 
■o  aaoartained  aa  aforesaid  shall  be  a  debt  to  fifer 
Myatji,  and  may  b«  recovered  in  any  of  Her 
Muesty'i  courts  at  Weatminster  or  in  Dublin, 
or  the  Giurt  ot  Exchequer  in  Scotland,  or  in  any 
eonrt  in  Her  Mqesty*s  colonies,  or  in  India, 
where  the  person  sentenced  by  sudi  court-martial 
•haQ  be  rendent,  after  the  said  judgment  shall  be 
oonfirmed  and  made  known,  or  the  offender,  if  he 
ahaO  remain  in  the  service,  may  be  put  under 
Btoi^Mgei  not  exceeding  tmt  half  of  his  pay  and 
allowanees  until  the  Muount  so  ascertained  shall 
be  recovered. 

18.  Whenever  Her  M^eet^  shaU  intend  that 
aaoy  sentence  of  penal  semtude  heret<^ore  or 
hereafter  passed  upon  any  offender  bj  any  court- 
martial  Boall  be  carried  into  ezectttion  for  tiie 
term  specified  in  sudi  sentence  or  for  any  shorter 
term,  or  shall  be  graoionsly  pleased  to  commute 
as  aforenid  to  penal  servitude  any  sentence  of 
death  passed  bv  anv  such  court,  the  sentence, 
togetiier  with  Her  M^esty's  pleasure  thereupon, 
shall  be  notified  in  writing  oy  the  officer  com- 
manding in  diief  Her  Miyesty's  army  in  Great 
Britain  and  Ireland,  or  by  the  a4iutant  general, 
or  by  the  Secretary  of  State  for  the  War  Depart- 
ment, to  any  judge  of  the  Queen's  Bench,  Com- 
mon Pleas,  or  Exdiequer  in  England  or  Ireland, 
and  thereupon  such  judge  shaU  make  an  order 
fiir  the  penal  servitude  Si  such  offender  in  con- 
formity wiUi  midk  notification,  and  shall  do  all 
soch  other  acts  consequent  upon  such  notification 
aa  such  judge  is  authorised  to  do  Inr  any  Act  in 
force  toudung  the  penal  servitude  of  other  (len- 
ders ;  and  it  shall  De  lawful  for  any  judge  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  in 
Ireland  to  make  an  order  that  any  such  wender 
convicted  in  Ireland  shall  be  kept  in  penal  servi- 
tude in  England ;  and  such  oraer  shaU  be  in  all 
req>ects  as  effectual  in  England  as  tiiough  such 
offender  had  been  convicted  in  England,  and  the 
order  had  been  made  by  anv  judge  of  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  in  England ; 
and  the  person  in  whose  custody  such  (lender 
shall  at  that  time  be,  and  all  other  persons  what- 
soever whom  the  said  order  may  concern,  shall  be 
bound  to  obey  and  shall  be  assistant  in  the  exe- 
cution theieQf,  and  shall  be  liable  to  tiie  same 
punishment  for  disobedience  to  or  for  interrupting 
tiie  execution  of  such  order  as  if  the  order  had 
been  made  under  the  authority  of  any  such  Act 
as  aforesaid ;  and  every  person  so  ordered  to  be 
kept  in  penal  servitude  shall  be  subject  to  every 
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provision  made  by  law  and  in  force  concerning 
persons  under  sentence  of  penal  servitude ;  and 
from  the  time  when  such  aratse  of  penal  servitade 
shall  be  made  every  Act  in  force  toudiing  the 
■  escape  of  felons,  or  their  afterwards  returning  or 
being  at  large  without  leave,  shall  ^>ply  to  audi 
ofllender,  and  to  all  persons  aiding  ana  abetting, 
contriving  or  assisting  in  any  escape  or  intondra 
esc^>e  or  returning  without  leave  of  anv  such 
offender;  and  the  judge  who  shall  make  any 
order  at  penal  servitode  as  aforesaid  shall  direct 
the  notification  uf  Her  Miyesty's  pleasure,  and 
his  own  order  made  thereupon,  to  be  filed  and 
kept  of  record  in  the  office  of  the  Clerk  (rf  tiie 
CMwn  of  the  Court  of  Queen's  Bench ;  and  the 
said  derk  shaU  have  a  Ase  of  two  shillings  and 
sixpence  only  for  filing  tiie  same,  and  sluall,  on 
application,  deliver  a  certificate  in  writing  (not 
tc^ng  more  than  two  shillings  and  sixpence  for 
the  same)  to  such  offender  or  to  any  person  q>- 
plying  in  his  or  Her  Mqeslr's  behalf,  showing 
the  christian  and  surname  of  such  of^ndor,  his 
offence,  the  place  where  the  court  was  held  before 
whidi  he  was  convicted,  and  tiie  conditions  on 
which  the  order  of  penal  servitude  was  made ; 
whidi  certificate  shall  be  sufficient  proof  of  the 
conviction  and  sentence  of  such  offender,  and  also 
of  the  terms  on  which  such  order  for  his  penal 
servitade  was  made,  in  anv  court  and  in  any  pro- 
ceeding wherein  it  may  be  necessary  to  inquire 
into  the  same. 

19.  Whenever  any  sentence  of  penal  servitade 
heretofore  or  herc»fter  passed  upon  any  offender 
by  any  court-martial  holden  in  any  part  of  Her 
M^esty's  foreign  dominions,  or  elsewhere  beyond 
the  seas,  is  to  be  carried  into  execution  for  the 
term  spedfled  in  such  sentence  or  for  anv  shorter 
term,  or  when  sentence  of  death  passed  by  any 
such  court-martial  has  been  or  shall  as  aforesaid 
be  commuted  to  penal  servitade,  the  same  shall 
be  notified  by  the  officer  commanding  Her  Ma- 
jesty's forces  at  the  presidency  or  stotion  where 
the  offender  may  come  or  be,  or  in  his  absence  by 
the  a4jutant  ^neral  for  the  time  being,  if  in 
India  to  the  chief  judj[e  or  any  judge  of  the  chief 
dvil  court  of  the  preddency  or  province  in  which 
the  court-martial  shall  have  been  held,  and  if  in 
any  other  part  of  Her  Mueaty's  dominions  to  the 
chief  justice  or  some  other  judge  therein,  and 
such  judge  shall  make  order  for  the  intermediate 
cxistody  and  penal  servitade  of  such  offender; 
and  the  offender  shall,  until  handed  over  in  pur- 
suance.of  any  such  order  to  the  civil  authonties, 
be  detained  in  military  custody,  and  may  be 
moved  in  such  custody  from  place  to  place  as 
circumstances  may  require;  and  upon  any  such 
order  bdng  made  it  shall  be  duly  notified  to  the 
governor  of  the  presidency  if  in  India,  or  to  the 
governor  of  the  colony  if  in  any  of  Her  Miges^'s 
colonies,  or  to  the  person  who  shall  for  the  time 
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being  be  ezeroisinii:  tbe  office  of  governor  of  radi 
piesidency  or  colony,  who,  on  receipt  of  each 
notification,  shall  cause  such  offender  to  be  re- 
moved or  sent  to  some  other  colony  or  place,  or 
to  undergo  his  sentence  within  the  presidency  or  - 
oolony  where  the  offender  was  so  sentenced,  or 
where  he  may  come  or  be  as  aforesud,  in  obedience 
to  the  directions  for  the  removal  and  treatment  of 
convicts  which  shall  from  time  to  time  be  trans- 
mitted fh)m  Her  Miyesty  through  one  of  Her 
Prindpal  Secretaries  of  State  to  such  presidency 
or  colony ;  and  such  offender  shall  according  to 
such  directions  undergo  the  sentence  of  penal 
servitude  which  shall  have  been  passed  upon  him 
either  in  the  presidency  or  oolony  in  which  he  has 
been  so  sentenced,  or  in  the  colony  or  place  to 
which  he  has  been  so  removed  or  sent,  and  whilst 
such  sentence  shall  remain  in  force  shall  be  liable 
to  be  imprisoned,  and  kept  to  hard  labour,  and 
otherwise  dealt  with  under  such  sentence,  in  the 
same  manner  as  if  he  had  been  sentenced  to  be 
imprisoned  with  hard  labour  during  the  term  of 
his  penal  servitude  by  the  judgment  of  a  court  of 
competent  jurisdiction  in  such  presidency  or 
colony,  or  in  the  colony  or  place  to  which  he  has 
been  so  removed  or  sent  respectively ;  and  else- 
where out  of  Her  Majesty's  dominions  the  officer 
commanding  shall  have  power  to  make  an  order 
in  writing  for  the  penal  servitude  or  intermediate 
custody  of  such  owendet ;  and  such  offender  shall 
be  liable  by  virtue  of  such  order  to  be  imprisoned, 
and  kept  to  hard  labour,  and  otherwise  dealt  with 
under  the  sentence  of  the  court,  in  the  same  man- 
ner as  if  he  had  been  sentenced  to  be  imprisoned 
with  hard  labour  during  the  term  of  his  penal 
servitude  by  the  judgment  of  a  court  of  competent 
jurisdiction  in  the  place  where  he  may  be  ordered 
to  be  kept  in  such  intermediate  custody,  or  in  the 
place  to  which  he  may  be  removed  for  me  purpose 
of  undergoing  his  sentence  of  penal  servitude. 
If  any  prisoner  shall  be  brought  to  any  place  in 
the  United  Kingdom  there  to  undergo  any  sen- 
tence of  penal  servitude  which  has  been  passed 
upon  him  by  a  court-martial  held  elsewhere,  and 
the  judge's  or  officer's  order  herein-before  pre- 
scribed for  his  penal  servitude  and  intormecuate 
custody  shall  not  be  forthcoming,  and  the  judge 
advocate  general,  upon  application  for  that  pur- 
pose, shall  certify  that  it  appears  from  the  original 
proceedings  of  the  court-martial  whereby  the  pri- 
soner vres  tried  that  he  has  been  duly  sentenced 
to  penal  servitude,  and  that  for  anything  that 
appears  to  the  contrary  thereon  such  sentence  is 
still  in  force  against  the  sud  prisoner  for  the 

r'od  to  be  stated  in  such  certificate,  then  it  shall 
lawful  for  one  of  Her  M^esty's  Principal 
Secretaries  of  State,  upon  consideration  of  such 
certificate,  to  direct,  in  writing  under  bis  hand, 
that  the  said  prisoner  shall  be  at  once  removed  to 
a  convict  prison,  and  be  imprisoned  and  kept  to 
hard  labour  according  to  the  sentence  sMed  in 


such  certificate,  and  themipon  tiie  prisons  shall 
be  removed  to  such  eonviet  priacm,  and  shall  be 
liable  to  be  imprisoned  and  kept  to  hard  laboor, 
and  be  otlierwise  dealt  witii  during  tiie  temi  of 
his  sentence,  as  if  hs  had  been  sentenced  to  a  like 
term  of  penal  serntade  by  a  competent  coott  in 
the  United  Kingdom. 

20.  In  any  case  where  a  sentence  of  peail  mr- 
vitnde  shall  have  been  awarded  by  a  general  n 
detachment  general  court-martial  it  ^ul  be  Iwr- 
ful  for  Her  Mqesty,  <»,  if  in  any  place  out  of  the 
United  Kingdom  or  British  Islee,  for  the  offlo« 
commanding  in  chief  Her  M^es^s  forces  there 
serving,  instead  of  causing  suoh  aentence  to  be 
carried  into  execution,  to  order  that  titie  aBsaier 
be  imprisoned,  with  or  without  hard  kboar,  and 
with  or  without  solitary  confinement,  for  soeh 
term  not  exceeding  two  years  as  shall  seem  meet 
to  Her  M^esty,  or  to  the  officers  oommanding  as 
aforesaid. 

21.  Where  an  award  of  any  forfeiture,  or  of 
deprivation  of  pay  or  of  stoppages  of  pay,  shUl 
have  been  added  to  any  sentence  of  p^ial  serri- 
tude,  it  shall  be  lawful  for  Her  Mi^esty,  or,  if  in 
any  plaee  out  oF  the  United  Kingdom  or  British 
lales,  for  the  officer  commuiding  in  chief  Her 
Mi^esty's  forces  there  serving,  in  the  event  of  tbe 
sentence  being  commuted  kv  imprisonmoit,  io 
order  such  award  of  forfeiture,  deprivation  of  wy, 
at  stoppages  of  pay  to  be  enforced,  mitigated,  or 
remitted,  as  may  be  deemed  expedient. 

22.  No  oourt-martiid  shall,  for  any  offenee 
whatever  oommitted  under  this  Act  during  the 
time  of  peace  within  the  Queen's  dominioM, 
have  power  to  sentence  any  soldier  to  corpoisl 
punishment;  provided  that  any  court-martial 
may  sentence  any  soldier  to  corporal  punishment 
while  on  active  service  in  the  field,  or  on  boud 
any  ship  not  in  commission,  for  mutinv,  insubor- 
dination, desertion,  drunkenness  on  duty  or  on 
the  line  of  march,  dis^o^ttoefol  conduct,  or  any 
breach  of  the  Articles  of  War ;  and  no  sentence 
of  corporal  punishment  shall  exceed  fifty  lashes. 

23.  It  shall  be  lawful  for  any  general,  district, 
or  garrison  court-martial,  in  addition  to  iny 
sentence  of  cwporal  punishment,  to  award  im- 
prisonment, witn  or  without  harid  labour,  and 
with  or  without  solitary  oonflnement,  sudi  con- 
finement not  exceeding  the  periods  presoribed  by 
the  Articles  of  War. 

24.  In  all  cases  in  which  corporal- punfahment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  any  court-martial  it  shall  be  lawftil 
for  Her  Mqesty,  or  for  the  genoal  or  oHm 
officer  authorised  to  confirm  the  sentences  of 
courts-martial,  to  commute  such  corporal  pttmin- 
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nunt  to  impriaonment  for  any  period  not  ex- 
wffdiim  forty-two  days,  with  or  without  hard 
labour,  sod  with  oi  without  wlitary  confinement. 
or  to  mitigate  such  sentence,  or  instead  of  such 
•enteace  to  award  imnrioonmeBt  for  any  period 
not  exceeding  twenty  days,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement 
and  ooqwiral  punishment,  to  be  inflicted  in  the 
prison,  not  exceeding  twenty-five  lashes,  and  the 
solitary  confinement  nerein-befwe  mentioned  shall 
in  no  case  exceed  seven  days  at.  a  time,  with 
intervals  of  not  less  than  seven  days  between  each 
period  of  such  confinement. 

25.  It  aball  be  lawful  for  Her  Migesly  in  all 
cases  whatsoever,  instead  of  oausing  a  sentence 
of  caahiering  to  be  put  in  execution,  to  wder  the 
offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  such  loss  of  army  or  regimental 
rank,  or  both,  aa  may  be  deemed  expedient. 

_  26.  On  the  first  and  on  every  subsequent  con- 
viction for  desertion  the  court-martial,  in  addition 
to  any  other  pumshment,  may  order  the  offender 
to  be  marked  two  inches  below  and  one  indi  in 
rear  of  the  nipple  of  the  left  breast  with  the 
letter  D,  such  letter  not  to  be  less  than  an  inch 
long,  and  to  be  marked  upon  the  skin  with  scnne 
iak  or  gunpowder,  or  other  preparation,  so  as 
to  be  clearly  seen,  and  not  liable  to  be  oUite- 
rated ;  a  court-martial  mav,  upon  sentencing  any 
ofieoder  to  be  disohargea  with  ignominy,  also 
■entenoe  him  to  be  madted  on  the  right  breast 
with  the  letters  B  C ;  and  the  confirming  officer 
■Bay  Mder  such  sentence,  both  in  respect  of  the 
discharge  and  of  the  maiking,  to  be  carried  into 
dboL 

27.  A  general,  garrison,  or  district  coert- 
nartial  mav  sentence  any  soldier  to  impriscment, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  but  such  solitary  confine- 
ment shall  not  exceed  the  periods  prescribed  by 
the  Articles  of  War ;  ana  any  regimental  or 
detachment  court-martial  may  sentence  any  sol- 
dier to  imprisonment,  with  or  without  hwrd  labour, 
bt  any  period  not  exceeding  forty-two  days,  and 
with  or  without  soUtazy  confinement  not  ex- 
ceeding the  periods  prescribed  by  the  Articles 
of  War. 

28.  Whenever  smtence  shall  be  passed  by  a 
eoort-mactial  on  an  offender  already  under  sen- 
tence cither  of  imprisonment  or  of  penal  servi- 
tude, the  court  ma^  award  a  sentence  <»  imprison- 
ment or  jienal  servitude  for  the  offence  for  which 
he  ia  under  trial,  to  commence  at  the  expiration 
of  the  imprisonment  mr  penal  servitude  to  which 
he  shall  have  been  so  previously  sentenced, 
although  the  aggregate  of  the  terms  of  imprison- 
mont  or  penal  servitude  respectively  may  exceed 


the  term  for  which  any  of  those 
could  be  otherwise  awarded. 


iiniBhm,mita 


M  punu 
Whenever  Her 
Mi^esty,  or  any  gweial  or  other  officer  autho- 
risM  to  confirm  toe  sentences  ot  courts-martial, 
shall  commute  a  sentence  of  penal  servitude  w 
eorpotal  punishment  to  imprisonment,  and  the 
offendw  whose  sentence  shall  be  so  c<«imnted 
shall,  at  the  time  of  siu^  oonmiutation,  be  undor 
sentence  of  imprisonment  or  penal  servitude,  it 
shall  be  lawful  for  Her  Mijesty,  or  the  genenl 
or  other  officer  who  shall  so  commute  sout  sen- 
tence^ to  direct  that  such  commuted  sentence  of 
imprisonment  shall  commence  at  the  expiration 
of  the  imprisonment  or  penal  servitude  to  which 
such  prisoner  shall  have  been  so  previous^  sen- 
tenced, although  the  aggregate  of  the  term  of 
imprisonment  or  penal  servitude  respectively  may 
exceed  the  term  for  which  any  of  uose  punish- 
ments could  be  othwwise  awaraed. 

29.  It  shall  be  lawful  for  the  Secretary  of 
State  for  the  War  Department,  and  in  India  for 
the  Governor  General  in  Couiicil,  to  set  apart 
any  buildings  now  ereeted  or  which  may  here- 
after be  elected,  or  any  part  or  parts  thereof,  as 
military  prisons,  and  to  aedare  that  any  bulling 
or  any  two  or  more  buildings  shall  be  and 
thenottforth  sueh  building  or  buildings  shall  be 
deemed  and  taken  to  be  a  military  prison ;  and 
every  military  prison  which,  under  the  provisions 
of  any  former  Act  of  Parliament,  has  been  or 
which  shall  be  so  as  aforesaid  set  vatxt  and 
declared,  shall  be  deemed  to  be  a  public  prison 
within  liie  meaning  of  this  Act;  and  all  and 
every  the  powers  sod  autiiorities  with  respect  to 
county  gaols  or  houses  of  eorrection  which  now 
are  or  wnioh  may  hereafter  be  vested  in  any  of 
Her  Mqeety's  Principal  Secretaries  of  State  sbali, 
with  reelect  to  all  such  military  prisons,  belong 
to  and  may  be  exercised  by  the  Secretary  of 
State  for  the  War  Deputment,  and  in  India  br 
the  Gkivemor  General  in  Covneil;  and  it  shall 
be  lawful  for  the  said  Secretary  of  State,  and  in 
India  for  the  Governor  General  in  Coun(^  from 
time  to  time  to  make,  alter,  and  repeal  rules  and 
regulations  for  the  government  and  superin- 
tendence of  any  such  military  prison,  and  of  the 
governor,  provost  marshal,  officers,  and  servants 
thereof,  and  of  the  offenders  confined  therein, 
which  said  rules  and  regulations  so  made  as  afore- 
said shall  remain  and  continue  to  be  in  force  until 
the  same  are  altered  or  repealed  by  Her  Mijesty's 
said  Secretary  of  State  for  War,  or  in  India  by 
the  Govwnor  General  in  Council ;  and  it  shaU 
be  lawfol  for  the  said  Secretary  of  State,  and  in 
India  for  the  Govemw  General  in  Council,  from 
time  to  time  to  appoint  an  inspector  general  and 
inspectors  of  mibtary  prisons,  and  a  governor,  or 
provost  marshal,  and  all  other  necessary  officers 
and  servants  for  any  such  militanr  prison,  and, 
as  oocaaion  may  ariae,  to  remove  the  governor  or 
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provost  marshal,  ofiScer  or  servant  of  any  such 
military  prison ;  and  the  general  or  other  o£Scer 
commanding  any  district  or  station  within  which 
may  be  any  such  military  prison,  or  such  general 
or  other  officer,  and  such  other  person  <»  posons 
as  the  said  Secretary  of  State,  and  in  India  the 
Governor  General  in  Council,  may  from  time 
to  time  appoint,  shall  be  a  visitor  or  visitors  of 
such  prison;  and  the  said  Secretary  of  State, 
and  in  India  the  Governor  General  in  Council, 
may  authorise  any  general  officer  commanding  to 
appoint  periodically  visitors  to  any  military  prison 
within  his  command ;  and  the  said  Secretary  of 
State,  and  in  India  the  Governor  General  in 
Council  or  the  general  officer  so  appointing,  shall 
transmit  to  the  visitor  or  visitors  of  every  mlitaty 
prison  established  by  his  authority  a  copy  of  the 
rules  and  regulations  which  are  to  be  observed 
and  enforced,  and  the  same  shall  accordingly  be 
observed  and  enforced,  within  such  prison  ;  and 
every  inspector,  visitor,  and  governor  of  any  such 
nulitaiy  prison  shall,  subject  to  such  rules  and 
regulations  as  may  from  time  to  time  be  made  by 
the  said  Secretary  of  State,  or  in  India  by  the 
Governor  General  in  Council,  have  and  exercise 
in  respect  of  such  prison,  and  of  the  governor, 
officers,  and  servants  thereof,  and  of  the  prisoners 
confined  therein,  all  the  powers  and  authorities, 
as  well  in  respect  of  administermg  oaths  as  other- 
wise, which  any  inspector,  visiting  justice,  or 
governor  of  a  county  gaol  or  house  of  corre<^on 
may  respectively  exercise  as  such. 

30.  Every  governor,  provost  marshal,  gaoler, 
or  keeper  of  any  public  prison  or  of  any  gaol  or 
house  of  correction  in  uiy  part  of  Her  Majesty's 
dominions  shall  receive  into  his  custody  any 
military  offender  under  sentence  of  imprisonment 
by  a  court-martial,  upon  delivery  to  him  of  an 
order  in  writing  in  that  behalf  from  the  general 
commanding  in  chief,  or  the  adjutant  general,  or 
the  officer  who  confirmed  the  proceedings  of  the 
court,  or  the  officer  commanding  the  regiment  or 
corps  to  which  the  offender  belongs  or  is  attached, 
which  order  shall  specify  the  cnence  of  which 
he  shall  have  been  convicted,  and  the  sentraice 
of  the  court,  and  the  period  of  imprisonment 
which  he  is  to  undei^o,  and  the  day  and  hour  of 
the  day  on  which  he  is  to  be  released;  and  such 
governor,  provost  marshal,  gaoler,  or  keeper  shall 
keep  such  offender  in  a  proper  place  of  con- 
finement, with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  according  to  the 
sentence  of  the  court  and  during  the  time  speci- 
fied in  the  said  order,  or  until  he  be  discharged  or 
delivered  over  to  other  custody  before  the  expi- 
ration of  that  time  under  an  oraer  duly  made  for 
that  purpose;  and  whenever  troops  are  called 
out  in  aid  of  the  civil  power,  or  are  stationed 
in  billets,  or  are  on  the  line  of  march,  every 
governor,  provost  marshal,  gaoler,  t>r  keeper  of 


any  public  prison,  gaol,  hoose  of  ooReetion, 
lock-up  house,  or  other  place  of  confinement, 
shall  receive  into  his  custody  any  addier  for  a 
period  not  exceeding  seven  days,  upon  delivery 
to  bim  of  an  order  in  writiag  on  that  behalf  from 
the  officer  commanding  such  troops. 

31,  In  the  case  of  a  prisoner  undergoing  im- 
prisonment under  the  sentence  of  a  oourt-martial 
in  any  public  prison  other  than  the  military 
pisons  set  iqnrt  by  the  authority  of  this  Act,  or 
in  anv  gaol  or  house  of  owrectioii  in  any  part  of 
the  United  Kingdom,  it  shall  be  lawful  for  the 
general  commanding  in  chief,  or  the  adjutant 
general,  or  the  officer  who  confirmed  the  pro- 
ceedings of  ike  court,  or  the  officer  commanoing 
the  district  or  gurison  in  which  such  prisontt 
may  be,  to  g^ive,  as  often  as  occasion  may  arise, 
an  order  in  writing  directing  that  the  prisoner  be 
discharged,  or  be  delivered  over  to  military  cus- 
tody, whether  for  the  purpose  of  being  removed 
to  some  other  prison  or  place  in  the  United 
Kingdom,  there  to  undergo  tiie  remainder  or  any 
part  of  his  sentence,  or  for  the  purpose  of  being 
brought  before  a  oourt-martial  either  as  a  witness 
or  for  trial ;  and  in  the  case  of  a  prisoner  under- 
going imprisonment  or  penal  servitude  imder  the 
sentence  of  a  court^nartial  in  any  public  prison 
other  than  such  military  prison  as  aforesud,  or 
in  any  gaol  or  house  of  correction  in  any  part  of 
Her  Migesty's  dominicms  other  than  tibe  United 
Kingdom,  it  shall  be  lawful  for  the  gmeial 
commanding  in  chief  or  the  adjutant  general 
of  Her  M^esty's  forces  in  the  case  of  any  such 

frisoner,  and  for  the  Commander-in-Ghiff  in 
ndia  in  the  case  <^  any  prisoner  so  confined 
in  any  part  of  Her  Miyesty's  Indian  domiiiions, 
and  for  the  general  comtnMiding  in  chief  in  any 
presidency  in  India  in  the  case  of  a  prisoner  so 
therein  confined,  and  for  the  officer  commandiiy 
in  diief  ot  the  officer  who  confirmed  the  proceed- 
ings of  the  court  at  any  foreign  station  in  the 
case  of  a  prisoner  so  there  confined,  to  give  ss 
often  as  occasion  may  arise  an  order  in  writing 
directing  that  the  prisoner  be  diacharged  or  be 
delivered  over  to  military  custody,  waether  ftr 
tiie  purpose  of  being  removed  to  some  other 
prison  or  place  in  any  part  of  Her  Muesty's 
dominions,  there  to  undergo  the  renudnoer  or 
anv  part  of  his  sentence,  or  for  the  purpose  of 
being  brought  before  a  oourt-martial  either  as  a 
witness  or  for  trial;  and  in  the  ease  of  any 
prisoner  who  shall  be  removed  by  any  snch  order 
from  any  such  prison,  gaol,  or  house  of  caReetion 
either  within  iha  United  Kingdtmi  vt  elsewhsn 
to  some  other  prison  or  place  either  in  the  Unitsd 
Kingdom  or  elsewhere,  the  officer  who  gave  mti 
order  shall  also  give  an  order  in  writing  diieetug 
the  governor,  provost  marshal,  gaoler,  or  keeper 
of  such  othw  prison  or  plac»  to  receive  soot 
prisoner  into  liis   custody,  aad  specifying  vte 
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affsaoe  c^  which  such  priaoner  shall  have  been 
coovioted,  and  the  aeDtence  of  the  court,  and  the 
period  of  impriaonment  which  he  is  to  undeiyro, 
and  the  daj  and  the  hour  on  which  he  is  to  be 
nlcaoed;  and  audi  governor,  provost  nuurshal, 
gaoler,  or  keeper  shaU  keep  such  offender  in  a 
proper  place  of  confinement,  with  or  without  hard 
laboor,  and  with  or  without  solitary  confinement, 
Momding  to  the  sentence  of  the  court,  and  during 
the  time  specified  in  the  said  order,  or  until  he 
be  duly  djscharged  or  delivered  over  to  other 
custody  before  the  expiration  of  that  time  nnder 
an  order  duly  made  for  that  purpose ;  and  in  the 
caoe  of  a  prisoner  undergoing  imjnisonment  or 
penal  servitude  under  the  sentence  of  a  court- 
martial  in  any  miUtary  prison  in  any  part  of  Her 
Majesty's  dominions,  the  Secretary  of  State  for 
the  War  Department,  or  the  genend  officer  com- 
manding the  district  or  station  in  which  the 
prison  may  be  situated,  shall  have  the  like 
powers  in  regajrd  to  the  discharge  and  delivery 
over  of  such  prisoners  to  military  custody  aa  may 
be  lawfully  exercised  by  any  of  the  military 
KutiKvities  above  mentioned  in  respect  of  any 
prisoners  uadergoing  confinement  as  aforesaid  in 
ao]r  public  prison  other  than  a  military  prison, 
or  in  any  gaol  or  house  of  cmrection  in  any  part 
of  Her  Majesty's  dominions ;  and  such  prisoner 
in  any  ot  the  cases  herein -before  mentioned  shall 
accordingly,  on  the  production  of  any  such  order 
as  is  herem-before  mentioned,  be  discharged  or 
delivered  over,  as  the  case  may  be  :  Provided 
always,  that  the  time  daring  which  any  prisoner 
under  sentence  of  imprisonment  by  a  court- 
martial  shall  be  detained  in  such  military  custody 
under  such  order  as  aforesaid  shall  be  reckoned 
aa  imprisonment  under  the  sentence  for  whatever 
purpose  such  detention  shall  take  place ;  and 
sucb  prisoner  may  during  such  time,  either  when 
on  board  ship  or  othervdse,  be  subjected  to  such 
restraint  as  is  necessary  for  his  detention  and 
removal.' 

32.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  anv  part  of  Her  Mi^esty's 
dominions  shall  diet  ana  supply  every  soldier 
imprisoned  therdn  under  the  sentence  of  a  oonrt- 
mutial  or  as  a  deserter  with  fuel  and  other  ne- 
cessaries according  to  the  regulations  of  such 
plaoe  of  oonfinement,  and  shall  receive  on  aocount 
of  every  soldier,  out  of  the  subsistence  of  such 
soldier  during  the  period  of  his  imprisonment,  in 
Great  Britain  and  Ireland,  one  shilling  per  diem, 
and  in  other  parts  of  Her  Majesty's  dominions 
aizpenoe  per  diem  :  Provided  also,  that  in  all 
case*  where  such  soldier  is  sentenced  to  be  dis- 
eliarged  trwai  the  army  on  the  completion  of  his 
term  of  imprisonment,  the  Secietarv  of  .State  for 
the  War  Department  may  cause  to  ne  issued  out 
of  anqy  votea,  upon  api^cation  in  writing,  signed 


by  any  justice  within  whose  jurisdiction  such 
place  of  confinement  shall  be  lootlly  situated, 
together  with  a  copy  (^  the  order  of  commitment, 
a  further  sum  not  exceeding  sixpence  per  diem, 
and  which  said  sum  of  one  shilling  or  of  sixpence, 
and  the  iiirther  sum,  if  any,  as  tne  case  may  be, 
shall  be  carried  to  the  credit  of  the  fund  from 
which  the  expense  ol  such  place  of  confinement 
is  defrayed.  In  India  the  expenses  incurred 
under  the  provisions  «f  this  section  shall  be  paid 
in  the  same  manner  as  the  other  expenses  of  such 
prison,  or  as  may  be  provided  by  the  laws  or  re- 
gulations to  be  made  in  that  behalf. 

33.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  or  other  place  of  con- 
finement, to  whom  any  notice  shall  have  been 
given,  or  who  shall  have  reason  to  know  or 
believe,  that  any  person  in  his  custody  for  any 
ofFence,  civil  or  militair,  is  a  soldier  liable  to 
serve  Her  Majesty  on  the  expiration  of  his  im- 
prisonment, shall  forthwith,  or  as  soon  as  may 
be,  give,  if  in  Great  Britain,  to  the  Secretary  of 
State  for  t^e  War  Department,  and  if  in  Ireland 
to  the  general  commanding  Her  Majesty's  forces 
in  Ireland,  or  if  in  India  to  the  a^utant  general 
of  the  army,  or  to  the  nearest  mihtary  authority 
with  whom  it  may  be  convenient  to  communicate, 
notice  of  the  day  and  hour  on  which  the  imprison- 
ment of  such  person  will  expire ;  and  every  such 
gaoler  or  keeper  is  hereby  required  to  use  his  best 
endeavours  to  ascertain  and  report  in  all  cases 
where  practicable  the  particular  regiment  or  corps, 
battalion  of  a  rep^iment  or  battery  of  artillery,  to 
which  such  soldier  belongs,  and  also  whether  he 
belongs  to  the  depAt  or  tne  head  quarters  of  his 
regiment;  and  in  the  event  of  his  being  a  recruit 
who  has  not  joined,  that  it  may  be  so  stated  in 
his  report,  together  with  the  name  of  the  place 
where  the  man  enlisted.  In  all  cases  where  the 
soldier  in  custody  is  under  sentence  to  be  dis- 
charged from  tile  service  on  the  completion  of  his 
term  of  imprisonment,  and  the  discharge  docu- 
ment is  in  the  hands  of  the  gaoler,  such  gaoler 
shall  not  be  required  to  make  any  report  thereof 
to  the  Secretary  of  State  for  War,  or  to  the 
military  anthorities  herein-before  referred  to. 

34.  Upon  reasonable  suspicion  that  a  person 
is  a  deserter  it  shall  be  lawnil  fbr  any  constable, 
or  if  no  constable  can  be  immediately  met  with, 
then  for  any  officer  or  soldier  in  Her  Mi^jesty's 
service,  or  other  person,  to  apprehend  or  cause  to 
be  apprehended  such  suspected  person,  and  forth- 
with to  bring  him  or  cause  him  to  be  brought 
before  any  justice  living  in  or  near  the  plice 
where  he  was  so  apprehended  and  acting  for  the 
oonnty,  city,  distnct,  place,  or  borough  wherein 
such  place  is  situate,  or  for  the  county  a4joining 
such  first-mentioned  county  or  such  borough; 
and  such  justice  is  hereby  authorised  and  re- 
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quired  to  inquire  whether  rach  suspected  person 
is  a  deserter,  and  from  time  to  time  to  d^er  the 
said  inquiry  and  to  remand  the  said  suspected 
person  in  the  manner  prescribed  by  an  Act  passed 
in  the  eleventh  and  twelfth  years  of  the  reign 
(rf  Her  present  Majesty,  chapter  forty-two,  section 
twenty-one,  and  subject  to  every  provision  therein 
contained ;  and  if  it  shall  appear  to  the  satisfac- 
tion irf  such  justice  by  the  testimony  of  oo»  or 
vame  witnesses  taken  upon  oath,  or  by  the  con- 
fession of  such  suspected  person,  confirmed  by 
some  corroborative  evidence  upon  oath  or  by  the 
knowledge  of  such  justice,  that  such  suspected 
person  is  a  deserter,  such  justice  shall  forthwith 
cause  him  to  be  conveyed  u>  civil  custody  to  the 
head  quarters  or  dep6t  of  the  regiment  or  corps 
to  which  he  belongs,  if  statiooed  within  a  con- 
venient and  easily  accessible  distance  from  the 
place  of  oommitoient,  or  if  not  so  stationed  then 
to  the  nearest  or  most  convenient  public  prison 
(other  than  a  military  prison  set  apart  under  the 
authoril7  of  this  Act)  or  police  station  legally 
provided  as  a  lock-up  house  for  temporary  con- 
finement of  persons  taken  into  custoay,  whether 
such  prison  or  police  station  be  in  the  county  or 
borough  in  which  such  suspected  person  was  ap- 
prehended or  in  which  he  was  committed,  or  not ; 
or  if  the  deserter  haa  been  apprehended  by  a 
party  of  soldiers  of  his  own  regiment  or  corps  in 
charge  of  a  commissioned  officer,  such  justice  may 
deliver  him  up  to  such  party,  unless  the  officer 
shall  deem  it  necessary  to  have  the  deserter  com- 
mitted to  prison  for  safe  custody ;  and  such  justice 
shall  transmit  an  acconnt  of  the  proceedings,  in 
the  form  prescribed  in  the  schedule  annexed  to 
this  Act,  to  the  Secretary  of  State  for  the  War 
Department,  specifying  therein  whether  such  de- 
serter was  delivered  to  his  regriment  or  corps,  or 
to  the  party  of  his  regiment  or  corps,  in  order  to 
his  being  taken  to  the  bead  quarters  or  dep6t  of 
his  regiment  or  corps,  or  whether  such  deserter 
was  committed  to  prison,  to  the  end  that  the 
person  so  committed  may  be  removed  by  an 
order  from  the  office  of  the  said  Secretary  of 
State,  and  proceeded  against  according  to  law; 
and  such  justice  shall  also  send  to  the  said 
Secretary  of  State  a  report  stating  the  names  of 
the  persons  by  whom  or  by  or  through  whose 
means  the  deserter  was  apprenended  and  secured ; 
and  the  said  Secretary  of  State  shall  transmit  to 
such  justice  an  order  for  the  payment  to  such 
persons  of  such  sum  not  exceeding  forty  shillings 
as  the  said  Secretary  of  State  shall  be  satisfleid 
thejr  are  entitled  to  according  to  the  true  intent 
ana  meaning  of  this  Act ;  and  for  such  informa- 
tion, commitment,  and  report  as  aforesaid  the 
clerk  of  the  said  justice  shall  be  entitled  to  a  fee 
of  two  shillings  and  no  more ;  and  every  gaoler 
and  other  person  into  whose  custody  any  person 
charged  with  desertion  is  committed  shall  im- 
mediately upon  tile  receipt  of  the  person  so 


diar^ed  into  his  custody  pay  such  fee  of  two 
shilhngs,  and  also  upon  the  production  of  a 
receipt  from  the  mediod  practitioner  who,  in  the 
absence  of  a  military  medical  officer,  may  hare 
been  required  to  examine  such  suspected  person, 
a  fee  of  two  shillings  and  sixpence,  and  shall 
notify  the  fact  to  the  Secretwy  of  State  for  the 
War  Department,  and  transmit  also  to  the  ssid 
Secretary  of  State  a  copy  of  the  oommitment,  to 
the  end  that  such  Secretary  of  State  may  order 
repayment  of  such  fees;  and  when  any  such 
person  shall  be  apprehended  and  committed  as  a 
deserter  in  any  part  of  Her  M^erty's  fore^ 
dominions  the  justice  shall  forthwith  cause  him 
to  be  conveyed  to  some  public  prison,  if  the 
regiment  or  corps  to  whicn  he  is  suspected  to 
belong  snail  not  be  in  such  part,  or,  if  the  regi- 
ment or  corps  be  in  such  part,  the  justice  may 
deliver  him  into  custody  at  the  nearest  militstjr 
post  if  within  reasonable  distance,  although  tte 
regiment  to  which  such  person  is  suspected  to 
belong  may  not  be  stationed  at  socfa  militsiy 
post ;  and  such  justice  shall  in  every  case  trans- 
mit to  the  general  or  other  officer  commanding 
a  descriptive  return  in  the  form  prescribed  in  tte 
schedule  to  this  Act  annexed,  to  the  end  that  sudi 
person  may  be  removed  by  order  of  such  officer, 
and  proceeded  against  according  to  law ;  and  such 
descriptive  return  purporting  to  be  dnly  made 
and  subscribed  in  accordance  with  the  Act  shall, 
in  the  absence  of  proof  to  the  contrary,  be  deemed 
sufficient  evidence  of  the  facts  and  matters  therein 
stated :  Provided  always,  that  any  such  person 
so  committed  as  a  deserter  in  any  part  of  Her 
Majesty's  dominions  shall,  subject  to  the  pro- 
visions herein-after  contained,  be  liable  to  be 
transferred  by  order  of  the  general  or  other 
officer  commanding  to  serve  in  any  rqriment  ot 
corps  or  dep6t  nearest  to  the  place  where  he  shall 
have  been  apprehended,  or  to  any  other  rmment 
or  corps  to  which  it  may  be  desirable  that  he 
should  be  transferred,  and  shall  also  be  liable 
after  such  transfer  of  service  to  be  tried  and 
punished  as  a  deserter. 

36.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Majesfy's 
dominions  is  hereby  requirea  to  recdve  and  con- 
fine therein  eveiy  deserter  who  shall  be  delivered 
into  his  custody  by  any  soldier  or  other  person 
conveying  such  deserter  under  lawful  autnority, 
on  production  of  the  warrant  of  the  justice  of  the 
peace  on  which  such  deserter  shwl  have  been 
taken,  or  some  order  from  the  office  of  the  Secre- 
taiy  of  State  for  the  War  Department,  which 
order  shall  continue  in  force  until  tiie  deserter 
shall  have  anSved  at  his  destination;  and  such 
gaoler  or  keeper  shall  be  entitled  to  one  sfailliiw 
for  the  safe  custody  of  the  said  deawter  whw 
halted  on  the  march,  and  to  tacb  subsistence  at 
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his  maintenance  as  shall  be  directed  by  Her 
Mi^^'s  Kgulationo. 

36.  Any  recruit  for  Her  Majesty's  army  who. 
bavinff  bwn  attested  or  received  pay  other  than 
enlisting  money,  shall  desert  before  joining  the 
regiment  or  corps  for  which  he  has  enlisted,  shall, 
on  being  apprehended,  and  committed  for  such 
desertion  by  any  justice  of  the  peace  upon  the 
testimony  of  one  or  more  witnesses  upon  oath,  or 
upon  his  own  confession,  forfeit  his  personal 
bounty,  and  be  liable  to  be  transferred  to  any 
regiment  or  corps  or  depftt  nearest  to  the  place 
where  he  shall  have  been  apprehended,  or  to  any 
other  regiment  or  corps  to  which  Her  Majesty 
may  deem  it  more  desirable  that  he  should  be 
transferred :  Provided  always,  that  such  deserters 
thus  transferred  shall  not  be  liable  to  other 
punishment  for  the  offence,  or  to  any  other 
penalty  except  the  forfeiture  of  their  personal 
Dounty. 

37.  Any  person  who  shall  confess  himself  to 
be  a  deserter  ^m  Her  Miyeaty's  forces,  or  from 
the  embodied  mihtia,  shall  be  liable  to  be  taken 
befoie  any  two  justices  of  the  peace  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  person  shall  at  any  time  happen  to  be  when 
he  shall  be  brought  before  them,  and  on  proof 
(hat  any  such  confession  as  aforesaid  was  false 
■hall  by  the  said  justices  be  adjudged  to  be 
punishM,  if  in  England,  as  a  rogue  and  vagabond, 
and  if  elsewhere  by  commitment  to  some  prison 
or  house  of  correction,  there  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  three  calendar 
months ;  and  if,  when  such  person  shall  be  brought 
before  the  said  justices,  it  snail  be  proved  to  their 
satisfaction  that  such  confession  has  been  made, 
bnt  evidence  of  the  truth  or  falsehood  of  such 
confession  shall  not  at  that  time  be  forthcoming, 
■och  justices  within  the  United  Kingdom  are 
boteby  required  to  remand  such  person  in  the 
manner  herein-before  mentioned,  and  to  transmit 
a  statement  of  the  case  and  descriptive  return  to 
the  Secretary  of  State  for  the  War  Department, 
with  a  requwt  to  be  informed  whether  such  per- 
son appears  to  belong  or  to  have  belonged  to  the 
regiment  or  corps  from  which  he  shall  have  so 
confessed  himself  to  have  deserted  ;  and  a  letter 
firom  the  War  Office  in  reply  thereto,  refaninff  to 
such  statement,  and  purporting  to  be  signed  by 
or  on  behalf  of  the  Secretair  of  State  for  ^e  War 
DqMitment,  shall    be    admissible  in    evidence 
agMnst  such  person,  and  shall  be  deemed  to  be 
legal  evidence  of  the  facts  stated  therein,  and  on 
the  receipt  thereof  the  said  justices  shall  forth- 
with proceed  to  abjudicate  upon  the  case.    In 
India  the  authority  herein  given  to  two  justices 
raf  be   exercised  by  one  European  justice   or 
oagidtnte. 


38.  When  there  shall  not  be  any  military  officer 
of  rank  not  inferior  to  captain,  oi  any  adjutant  of 
regular  militia,  within  convenient  distance  of  the 
place  where  any  non-commissipned  officer  or 
soldier  on  furlough  shall  be  detained  by  sickness 
or  other  casualty  rendering  necessary  any  ezten- 
sion  of  such  furlough,  it  shall  be  lawful  for  any 
justice  who  shall  be  satisfied  of  such  necessity  to 
grant  an  extension  of  furlough  for  a  period  not 
exceeding  one  month ;  and  the  said  justice  shall 
by  letter  immediately  certify  such  extension  and 
the  cause  thereof  to  the  commanding  officer  of 
the  corps  or  detachment  to  which  such  non- 
commissioned officer  or  soldier  belongs,  if  known, 
and  if  not  then  to  the  agent  of  the  regiment  or 
corps,  in  order  that  the  proper  sum  may  be  re- 
mitted to  such  non-commissioued  officer  or  soldier, 
who  shall  not  during  the  period  of  such  extension 
of  furlough  be  liable  to  be  treated  as  a  deserter : 
Provided  always,  that  nothing  herein  contained 
shall  be  constirued  to  exempt  any  soldier  from 
trial  and  punishment,  according  to  the  provisions 
of  this  Act,  for  any  false  representation  made  by 
him  in  that  behalf  to  the  said  justice,  or  for  any 
breach  of  discipline  committed  by  him  in  applying 
for  and  obtaining  the  said  extension  of  furlough. 

39.  No  persMi  subject  to  this  Act,  having  been 
acquitted  or  convicted  of  anv  crime  or  offence  by 
the  civil  magistrate,  or  by  tne  verdict  of  a  jury, 
shall  be  liable  to  be  again  convicted  for  the  same 
crime  or  offence  by  a  court-martial,  or  to  be 
punished  far  the  same  otherwise  than  by  cashief>> 
mg  in  the  case  of  a  commissioned  officer,  or  in 
the  case  of  a  warrant  officer  by  reduction  to  an 
inferior  class  or  to  the  rank  of  a  private  soldier 
by  order  of  the  Commander-in-Chief,  or  in  the 
case  of  a  non-commissioned  officer  Ira-  reduction 
to  the  ranks  by  order  of  the  Commander-in-Chief 
or  of  the  colonel,  or  in  the  militia  by  order  of  the 
appointed  commandant  of  the  regiment  or  corps; 
and  whenever  any  officer  or  smdier  shall  have 
been  tried  by  any  court  of  ordinary  criminal 
jurisdiction,  the  clerk  of  such  court  or  other  officer 
baving  the  custody  of  the  records  of  such  court, 
or  the  deputy  of  such  clerk,  shall,  if  required  by 
the  officer  commanding  the  regiment  or  corps  to 
which  such  officer  or  soldier  snail  belong,  truu- 
mit  to  him  a  certificate  setting  forth  the  offence 
of  which  the  prisoner  was  convicted,  together 
with  the  judgment  of  the  court  thereon  if  such 
officer  or  soldier  shall  have  been  convicted,  or  of 
the  acquittal  of  such  officer  or  soldier,  and  shall 
be  allowed  for  such  certificate  a  fee  of  three 
shillings. 

40.  Any  person  attested  for  Her  Mi^esty's 
army,  or  serving  on  the  permanent  staff  of  uie 
disembodied  militia  or  volunteers  other  than  as 
a  commissioned  officer,  shall  be  liable  to  be  taken 
out  of  Her  M^esty's  service  only  by  process  or 
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execution  on  account  of  any  charge  of  felony  or 
of  misdemeanor,  or  of  any  crime  or  offence  other 
than  the  misdemeanor  of  absenting  himself  from 
his  service,  or  neglecting  to  fulfil  his  contract,  or 
otherwise  misconducting  himself  respecting  the 
same,  or  the  misdemeanor  of  refusing  to  comply 
with  an  order  of  justices  for  the  payment  of 
money,  or  on  account  of  an  original  debt  proved 
by  affidavit  of  the  plaintiff  or  of  some  one  on  his 
behalf  to  amount  to  the  value  of  thirty  pounds  at 
the  least,  over  and  above  all  costs  of  suit,  such 
affidavit  to  be  sworn,  without  payment  of  anv 
fee,  before  some  judge  of  the  court  out  of  which 
process  or  execution  shall  issue,  or  before  some 
person  authorised  to  take  affidavits  in  such  court, 
of  which  affidavit,  when  duly  filed  in  such  court, 
a  memorandum  shall,  without  fee,  be  endorsed 
upon  the  back  of  such  process,  stating  the  facts 
sworn  to,  and  the  day  of  filing  such  affidavit ; 
but  no  soldier  or  other  person  as  aforesaid  shall 
be  liable  by  any  process  whatever  to  appear  before 
any  justice  of  the  peace  or  other  authority  what- 
ever, or  to  be  taken  out  of  Her  Majesty's  service 
by  any  writ,  summons,  warrant,  order,  judgment, 
execution,  or  any  process  whatsoever  issued  by  or 
by  the  authori^  of  any  court  of  law,  or  any 
magistrate,  justice  or  justices  of  the  peace,  or  any 
other  authority  whatsoever,  for  any  original  debt 
not  amounting  to  thirty  pounds,  or  for  not 
supporting  or  maintaining,  or  for  not  having 
supported  or  maintained,  or  for  leaving  or' having 
left  chargeable  to  any  parish,  township,  or  place, 
or  to  the  common  fund  of  any  union,  any  relation 
or  child  which  such  soldier  or  person  might,  if 
not  in  Her  Majesty's  service,  be  compellable  by 
law  to  relieve  or  maintain,  or  for  neglecting  to 
pay  to  the  mother  of  any  bastard  child,  or  to  any 
person  who  may  have  been  appointed  to  have  the 
custody  of  sucn  child,  any  sum  to  be  paid  in 
pursuance  of  an  order  on  that  behalf,  or  for  the 
breach  of  any  contract,  covenant,  agreement,  or 
other  engagement  whatever  by  parol  or  in  writing, 
or  for  having  left  or  deserted  his  employer  or 
master,  or  his  contract,  work,  or  labour,  or  mis- 
conducting himself  respecting  the  same,  except 
in  the  case  of  an  apprentice,  or  of  an  indentured 
labourer,  as  herein-after  described  ;  and  all  sum- 
monses, warrants,  commitments,  indictments, 
convictions,  judgments,  and  sentences  on  account 
of  any  of  the  matters  for  which  it  is  herein  de- 
clared that  a  soldier  or  other  person  as  aforesaid 
is  not  liable  to  be  taken  out  of  Her  Majesty's 
service  shall  be  utterly  illegal,  and  null  and  void, 
to  idl  intents  and  purposes;  and  any  judge  of 
any  such  court  may  examine  into  any  complaint 
made  by  a  soldier  or  by  his  superior  officer,  and 
by  warrant  under  his  hand  discharge  such  soldier, 
without  fee,  he  being  shown  to  have  been  arrested 
contrary  to  the  intent  of  this  Act,  and  shall  award 
reasonable  costs  to  such  complainant,  who  shall 
have  for  the  recovery  thereof  the  like  remedy  as 


would  have  been  applicable  to  the  reooveiy  of 
any  costs  which  might  have  been  awarded  against 
the'complmnant  in  uiy  judgment  or  ezecntum  as 
aforesaia,  or  a  writ  of  habeas  corpus  ad  subji- 
ciendum shall  be  awarded  or  issued,  and  toe 
discharge  of  any  such  soldier  out  of  custody  shall 
be  ordered  thereupon ;  provided  that  any  plaintiff, 
upon  notice  of  the  cause  of  action  first  given  in 
writing  to  any  soldier,  or  left  at  his  last  quarters, 
mav  proceed  m  any  action  or  suit  to  ju^ment, 
ana  have  execution  other  than  against  the  body 
or  military  necessaries  or  equipments  of  such 
soldier;  provided  also,  that  nothing  herein  con- 
tained relating  to  the  leaving  or  deserting  a 
master  or  employer,  or  to  the  breach  of  any  con- 
tract, agreement,  or  engagement,  shall  apply  to 
persons  who  shall  be  really  and  bond  fide  appren- 
tices, duly  bound,  under  the  age  of  twenty-one 
years,  or  to  indentured  labourers,  as  berein-^%r 
prescribed. 

41.  No  person  who  shall  b«  oommiasioned  and 
in  full  pav  as  an  officer  shall  be  capable  of  bdng 
nominated  or  elected  to  be  sheriff  of  any  county, 
borough,  or  other  place,  or  to  be  mayor,  portreeve, 
alderman,  or  to  hold  any  office  in  any  municipal 
corporation  in. any  citv,  borough,  or  place  in 
Ureat  Britain  or  Ireland. 

42.  Every  person  authorised  to  enlist  leomits 
shall  first  ask  the  person  offering  to  enlist  whether 
he  belongs  to  the  militia,  and  also  suoh  othor 
questions  as  the  military  authorities  may  direct 
to  be  put  to  recruits,  and  shall  immediately  after 
giving  him  enlisting  money  serve  him  with  a 
notice  in  the  form  set  forw  in  the  sdieduleto 
this  Act  annexed. 

43.  Every  person  who  shall  receive  enlisting 
money  in  manner  aforesaid,  knowing  it  to  be 
such,  shall,  subject  to  the  provisions  herein-aftor 
contained,  upon  such  receipt  be  deemed  to  be 
enlisted  as  a  soldier  in  Her  Majesty's  sorice,  and 
while  he  shall  remain  with  the  recruiting  par^ 
shall  be  entitied  to  be  billeted. 

44.  Every  person  so  enlisted  as  aforesaid  shall, 
within  ninety-six  hours  (any  intervening  Stmdiv, 
Christmas  Day,  or  Good  Friday  not  inotudeal, 
but  not  sooner  tiian  twenty-four  houn  after  sMli 
enlistment,  appear,  together  with  some  peoon 
employed  in  the  recruiting  senrioe,  beiMe  a 
justice  of  the  peace,  not  being  an  officer  <^  ttw 
army,  for  the  purpose  of  being  attested  as  a 
soldier,  or  of  objecting  to  his  enlistmeot. 

45.  When  a  recruit  upon  appearing  before  • 
justice  for  the  purposes  afbreaaid  shall  diisent 
from  or  object  to  his  enlistment,  and  shall  satisfy 
the  justice  that  the  same  was  eflboted  in  aiqr 
respect  irregidarly,  he  shall  forthwith  diaohaiga 
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the  reorait  absolutely,  and  shall  report  such 
daeharge  to  the  inspecting  field  officer  of  the 
distinct,  or  in  the  case  of  a  recruit  enlisted  at  the 
bead  quarters  or  depOt  of  a  regiment  to  the 
officer  commanding  the  same ;  but  if  the  recruit 
ao  dissenting  shall  not  allege  or  shall  not  satisfy 
the  jiwtioe  mat  the  enlistment  was  effected  irre^- 
larly,  nerertheless,  upon  repayment  of  the  enhst- 
ing  money,  and  of  anv  sum  received  by  him  in 
respect  of  pay,  and  of  a  farther  sum  of  twenty 
shillings  as  smart  money,  he  will  be  entitled  to 
be  discharged,  and  the  sum  paid  by  such  recruit 
upon  his  dis<^iarge  shall  be  kept  by  the  justice, 
and,  after  deducting  therefrom  one  shilling  as 
the  fee  for  reporting  the  payment  to  the  Secretary 
ct  State  for  the  War  Department  and  to  the 
inspecting  field  officer  of  the  district,  shall  be 
paia  over  to  any  person  belonging  to  the  recruit- 
ing party  who  may  demand  the  same ;  and  the 
justice  who  shall  discharge  any  recruit  shall  in 
everT  case  give  a  certificate  thereof,  signed  with 
his  nand;  to  the  recruit,  specifying  the  cause 
thereof. 

46.  Any  person  may  be  enlisted  for  some  par- 
ticular ann  or  branch  of  service,  and  if  he  shall 
enlist  for  cavalry  or  infantry  he  shall  be  at  liberty 
to  declare  and  state  the  particular  regiment  of 
cavalry  or  infantry  into  which  he  desires  to  enlist, 
and  he  shall  be  attested  for  the  same,  and  be  sent 
ttaereio  with  all  convenient  speed ;  but  if  no  such 
stMeraent  or  declaration  be  made  by  such  person 
at  tile  time  of  his  attestation  as  tUToresaid,  then 
h*  riiall  be  attested  for  general  service,  and  it 
shall  be  lawflil  for  the  military  authorities  at  any 
time  within  twelve  months  after  his  attestation 
to  attach  him  to  such  arm  or  branch  of  service, 
or  to  such  regiment  of  cavalry  or  infantry,  ex- 
cluding colonial  corps,  as  to  them  shaU  seem  to 
be  most  fitting  and  convenient  for  Her  Majesty's 
serriee:  Provided  alwavs,  that  after  the  recruit 
■hall  have  been  attachea  to  any  regiment  he  shall 
not  be  removed  or  transfBrred  uerefWnn,  save 
and  except  under  the  provisions  of  any  statute 
for  tiie  time  being  in  force. 

If  the  recruit  on  appearing  before  a  justice 
shall  not  dissent  from  nis  enlistment,  or  dissent- 
ing shril  within  twenty-four  hours  return  and 
st^  that  he  is  unable  to  pay  the  sums  mentioned 
in  the  last  section,  he  shall  be  attested  as  follows : 
the  justice,  or  some  person  deputed  by  him,  shall 
teta  to  tiie  recruit  tne  questions  set  forth  in  the 
form  contained  in  the  schedule  to  this  Act  an- 
nsKed,  cautiom'ng  him  that  if  he  fraudnlentiy 
make  any  hlae  answer  thereto  he  shall  be  liable 
to  be  punished  as  a  rogue  and  a  vagabond ;  and 
tiie  answers  of  the  recruite  shall  be  recorded 
oppoaite  to  the  said  questions,  and  the  justice 
snul  require  the  recruit  to  make  and  sign  the 
deelMstion  in  the  said  form,  and  shall  then 
administer  to  him  the  oath  of  allegiance  in  the 


said  form;  and  when  the  recruit  shall  have 
signed  the  said  declaration,  and  taken  the  said 
oath,  the  justice  shall  attest  the  same  by  hia 
signature,  and  shall  deliver  to  the  recruiting 
officer  the  dechmttion  so  signed  and  attested; 
and  the  fee  for  such  attestetion,  including  the 
declaration  and  oath,  shall  be  one  shilling  and  no 
more;  and  any  recruit  shall,  if  he  so  wish,  be 
furnished  with  a  certified  copy  of  the  above- 
mentioned  declaration  by  the  officer  who  finally 
approved  of  him  for  the  service. 

47.  No  recruit,  unless  he  shall  have  been 
attested  or  shall  have  received  pay  other  than 
enlisting  money,  shall  be  liable  to  be  tried  by 
court-martial;  but  if  anv  recruit  previously  to 
his  being  attested  shall  oy  means  of  any  false 
answer  obtain  enlistment  money,  or  shall  make 
any  false  statement  in  his  declaration,  or  shall 
renise  to  answer  any  question  duly  authorised  to 
be  put  to  recruite  for  the  purpose  of  filling  up 
such  declaration,  or  shall  refuse  or  neglect  to  go 
before  a  justice  for  the  purposes  aforesaid,  or 
having  dissented  from  his  enlistment  shall  wil- 
fully omit  to  return  and  pay  such  money  as 
aforesaid,  in  any  of  such  cases  it  shall  be  lawful 
for  any  two  justices  within  the  United  Kingdom, 
or  for  any  one  justice  out  of  the  United  Kingdom, 
acting  for  the  county,  district,  dty,  burgh,  or 

Slace  where  any  such  recruit  shall  at  anr  time 
appen  to  be,  to  adjudge  such  recnii^  when  he 
shall  be  brought  before  them  or  him,  it  in  Eng- 
land, to  be  a  rogue  and  vagabond,  and  to  sen- 
tence him  to  be  punished  accordingly,  and -if 
in  Scotland  or  Ireland,  or  elsewhere  in  Her 
Majesty's  dominions,  to  be  imprisoned  with  bwd 
labour  in  any  prison  or  house  of  correction  for 
any  period  not  exceeding  three  calendar  months ; 
and  the  declaration  made  by  the  recruit  on  his 
attestetion  purporting  to  be  made  and  subscribed 
in  accordance  with  the  schedule  to  this  Act  an- 
nexed shall,  in  the  absence  of  proof  to  the  con- 
trary, be  deemed  sufficient  evidence  of  such 
recruit  having  represented  the  several  particulars 
as  stated  in  such  declaration. 

48.  Any  recruit  who  shall  have  been  attested, 
and  who  shall  afterwards  be  discovered  to  have 
given  any  wilfully  false  answer  to  any  question 
directed  to  be  put  to  recruite,  or  shall  have  made 
any  wilfully  false  statement  in  the  declaration 
herein-before  mentioned,  shall  be  liable,  at  the 
discretion  of  the  proper  military  authorities,  to  be 
proceeded  against  before  two  justices  in  the  man- 
ner herein-before  mentioned,  and  by  them  sen- 
tenced accordingly,  or  to  be  tried  by  a  district  or 
garrison  court-maxtial  for  the  same,  and  punished 
in  such  manner  as  such  court  shall  direct. 

49.  If  any  recruit  shall  abscond,  so  that  it  is 
not  possible  immediately  to  apprehend  and  bring 


Digitized  by 


Google 


26 


STATUTES  OF  THE  REALM. 


[CHiA?. 


him  before  a  justioe  for  attestation,  the  reemitiiig 
party  shall  produce  to  the  justiee  before  whcnn  the 
recruit  ought  regularly  to  have  been  brought  for 
that  purpose  a  certificate  of  the  name  and  place  of 
residence  and  description  of  such  recruit,  and  of 
his  having  absconded,  and  shall  declare  the  same 
to  be  true ;  and  the  justice  to  whom  audi  certifi- 
cate shall  be  produced  shall  transmit  a  duplicate 
thereof  to  the  Secretary  of  State  for  the  War  De- 
partment, in  Older  that  the  same  may  appear  in 
the  "  Police  Gazette." 

60.  If  any  man  while  belonging  to  a  militia 
regiment  shall  enlist  in  and  be  attested  for  Her 
Majesty's  army,  he  shall  be  liable  to  be  tried 
before  a  court-martial  on  a  charge  for  desertion ; 
but  it  shall  be  lairful  for  the  Secretarv  of  State 
tor  the  War  Department  to  give  such  general 
directions  as  may  fitnn  time  to  time  appear  to 
him  necessary  for  placing  any  man  who  confesses 
himself  to  be  a  militiaman  under  stoppage  of  one 
penny  a  day  of  his  pay  for  eighteen  calendar 
months,  in  lieu  of  his  being  ixied  by  conrt-m8i>- 
tiid,  and  in  caae  such  militiaman  shall  have 
belonged  to  the  Militia  Reserve  at  the  time  of  his 
attestation  for  placing  him  under  a  further  stop- 
page of  one  penny  a  di^  for  two  hundred  and 
Doriy  days,  and  further  to  give  general  dieeotions 
at  to  the  manner  in  which  such  stoppages  shall 
be  applied,  and  whetiier,  on  making  good  the 
tame,  the  man  shall  be  returned  to  his  militia 
regiment  or  be  deemed  to  be  a  soldier  in  the  same 
manner  as  if  he  had  not  been  a  militiaman  at  the 
time  of  his  attestation :  Provided  that  if  the  regi- 
ment of  militia  from  which  the  man  has  deserted 
be  within  the  United  Kingdom,  the  Secretary  of 
State  for  the  War  Department  shall  not  make 
such  latter  order  without  the  consent  of  the  com- 
manding officer  of  such  regiment :  Provided  also, 
that  every  soldier  who  while  belonging  to  a  militia 
regiment  enlisted  in  Her  Migesty's  army,  whether 
such  enlistment  took  place  before  or  after  the 
passing  of  the  Mutiny  Act,  1860,  shall  reckon 
service  towards  the  performance  of  his  limited 
engagement  from  the  date  of  his  attestation :  Pro- 
vidfed  also,  that  any  such  soldier  shall  not  reckon 
service  for  pension  until  the  day  on  which  his 
engagement  for  the  militia  would  have  expired ; 
but  if  any  such  soldier  shall  subsequently  to  his 
enlistment  have  rendered  long,  faithful,  or  gallant 
service,  the  Secretary  of  State  for  War  may,  upon 
the  special  recommendation  of  tiie  Commander- 
in-Chief,  order  that  he  may  reckon  service  for 
pension  from  the  date  of  his  attestation.  If  any 
non-commissioned  officer  of  the  volunteer  per- 
manent stafE  enlists  in  Her  Mqesty's  army  he 
may  be  tried  and  punished  as  a  deserter,  but  if  he 
comesses  his  desertion  the  Secretary  of  State  for 
the  War  Department,  instead  of  causing  him  to 
be  tried  and  punished  as  a  deserter,  may  CMise 
him  to  be  retcnned  to  his  senioe  on  the  volunteer 


pexmanNit  staff,  to  be  there  pnt  under  stoppages 
from  his  pay  until  he  has  repaid  the  amouDt  of 
any  bountv  received  by  him  and  the  ezpeases 
attending  his  enlistment,  and  also  the  value  of 
any  aims,  &o.  issued  to  him  while  on  the  volun- 
teer permanent  staff,  and  not  duly  delivered  up 
b^  hun ;  or  mav  cause  him  to  be  held  to  his  ser- 
vice in  Her  Migesty's  army,  with  a  dirsctios,  if  it 
seems  fit,  that  his  time  of  aorvioe  therein  shall  not 
be  reckoned  for  pension  until  the  time  when  bis 
engagement  on  the  vcdunteer  pormanent  staff 
would  have  expired ;  and  may  further  cause  him 
to  be  put  under  stoppages  of  one  penny  a  dsv  of 
his  pay  until  he  has  repaid  the  expense  attending 
his  engagement  or  attestation  on  the  vdunteer  per- 
manent staff,  and  also  the  value  of  any  arms, 
clothing,  or  appointments  issued  to  him  while  oa 
the  volunteer  permanent  staff,  and  not  duly  de- 
livered up  1^  him. 

61.  Every  person  subject  to  this  Aot  who  shall 
wilfully  act  contrary  to  any  of  its  provisions  is 
any  matter  relating  to  the  enlisting  or  attesting  of 
recruits  for  Her  Majesty's  army  shall  be  liable  to 
be  tried  for  such  offence  before  a  general,  district, 
or  garrison  court-martial,  and  to  be  sentenced  to 
such  punishments  other  than  death  or  penal  ser- 
vitude as  such  courts  may  a\vard. 

hi.  It  shall  be  lawful  for  any  justice  of  the 
peace  or  pencm  exercising  the  office  of  a  mtgia- 
trate  within  any  of  Her  Mi^esty's  deminiooi 
abroad,  and  in  any  colony  for  any  other  psrsoa 
duly  authorised  in  that  behalf  by  the  govenor  or 
officer  administering  the  govenunewt  of  luoh 
colony,  and  beyond  the  limits  of  Her  Majesty's 
dominions  for  any  British  consul  <»■  person  duty 
ezerdaing  the  authority  of  a  British  oonsul,  sod 
in  Her  Mejuty'a  domini<ms  in  India  for  any  pe^ 
son  duly  anthorised  in  that  behalf  by  the  gov«Mr 
general  or  lieutenant  governor  or  other  ofBctr 
administering  the  government  of  any  presidency, 
division,  or  province,  and  within  the  tenitoiies  <tf 
any  foreign  state  in  India  for  the  person  perform- 
ing the  duties  of  the  office  of  British  resident 
therein,  and  for  any  other  person  duly  authorised 
in  that  behalf  by  the  governor  general,  to  enlist 
and  attest  or  to  re-engage  within  the  local  limits 
of  their  several  authorities  any  a<rfdieM  or  p»- 
sons  desirous  of  enlisting  or  re-engaging  in 
Her  Majesty's  amn ;  and  it  shall  be  lawAil,  not- 
withstanding anything  contained  in  the  statute 
twenty-third  and  twenty-foorth  Victoria,  chs^ 
one  hundred,  for  any  person  so  authonsed  in  U  v 
Majesty's  dominions  in  India,  or  within  the  toi^ 
tones  <u  any  fonngn  state  in  India,  to  enlist  and 
attest  within  tbe  local  limits  of  his  anthori^  ao^ 
persons  desirous  of  enlisting  in  Her  Msfe^j" 
Indian  forces.  Any  such  magistral  or  penon  ** 
aforesaid  shall  have  the  Mme  poira*  in  (kat 
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bdulf  M  tte  by  tlus  or  tmj  other  Act  of  Parli»- 
ment  ghren  to  jostioM  in  the  United  Kingdom  for 
»H  sum  purposes  of  enlisttnent  and  attestation ; 
but  no  snch  magistrate  or  other  person  authmised 
to  enlist  and  attest  as  above  mentioned  shall  be  a 
general  officer  or  hold  any  regimental  commission  j 
and  all  snch  appointments,  past  and  future,  and 
orerythtng  done  or  to  be  done  under  them,  shall 
be  Tidid  and  of  ftiU  effect,  notwithstanding  the 
expiration  of  this  Act  or  of  any  other  Act  of  Par- 
fiament;  and  any  person  so  attested  shall  be 
deemed  to  be  an  attMted  soldier. 


53.  When  any  corps  shall  be  relieved  or  dis- 
banded at  any  station  beyond  the  seas  it  shall  be 
lawful  for  any  officers  thereunto  authorised  by 
the  officer  commanding  in  chief  at  such  station  to 
receive  as  transfers  as  many  of  the  soldiers  be- 
looginff  to  the  corps  leaving  the  station  as  shall 
be  wiUiog  and  fit  for  service  for  any  corps  i^i- 
pointed  to  remain;  and  every  soldier  so  trans- 
ferred is  hereby  deemed  to  be  discharged  from  hia 
former  coips,  and  an  attested  certificate  of  trans- 
fer shall  be  delivered  to  the  soldier. 

64.  It  shall  be  lawftil  for  the  Commander-in- 
Chief,  and  on  any  foreign  station  for  the  general 
or  other  officer  commanding  at  such  station,  to 
direct  that  any  soldier  attested  for  any  one  branch 
of  the  service  shall,  on  the  application  of  his  com- 
manding officer,  and  with  his  own  consent,  be 
txansferred  to  some  other  branch  of  the  service  or 
to  some  other  regiment  or  corps  in  the  same 
branoh  of  the  service,  either  within  the  United 
Kingdom  or  dsewhere;  and  every  soldier  so 
transferred  shall  be  deemed  to  be  discharged  from 
his  former  corps,  and  shall  have  a  certificate  of 
transfer  delivered  to  him :  Provided  always,  that 
any  soldier  who  may  have  volunteered  for  the 
eorps  of  armourer  sergeants,  or  for  the  army  hos- 
pital corps,  or  miltta^  store  staff  corps,  or  the 
commissariat  staff  corps,  or  the  corps  to  be  here- 
after organised  and  called  the  army  service  corps, 
shall  be  liable,  by  order  of  the  military  authorities 
above  mentioned,  to  be  re-transferred  to  his  former 
eorps,  or  to  any  other  corps  on  the  station  on 
which  be  is  serving  at  the  time,  for  misconduct, 
unfitness,  or  any  other  reasonable  cause :  Pro- 
vided also,  that  any  staff  clerk  or  other  non-com- 
misaioned  officer  or  soldier  on  the  staff  of  the 
army  may  be  transferred  to  any  corps  serving  at 
tile  station  at  the  time  of  his  removal  from  staff 
employ :  Provided  also,  that  upon  the  conviction 
by  eonrt-marlM  of  any  soldier  of  the  crime  of 
deootion,  tiie  officer  commanding  in  chief  Her 
Migesty's  forces  may,  and  if  the  conrt-martial  has 
been  held  at  a  foreign  station  the  officer  com- 
manding in  chief  Her  Miyesty's  forces  at  such 
foreign  station  may,  order  such  soldier  to  serve  in 
scny  regiment  or  coi^)s. 


55.  Any  person  who  now  has  or  may  hereafter 
have  completed  at  least  two  thirds  of  the  first 
term  of  his  enlistment  may  at  any  time  thereafter, 
with  the  approbation  of  his  commanding  officer, 
or  other  competent  militaiy  authority,  be  re-en- 
gaged for  su«i  a  period  as  shall  complete  a  total 
period  of  twenty-one  years  in  Her  Mtgesty's  ser- 
vice; and  any  person  who  has  been  a  soldier,  and 
who  has  received  his  discharge,  may  also  be  so 
re-engaged  upon  making  a  declaration,  in  the 
form  given  in  the  schedule  annexed  to  this  Act, 
before  any  one  of  Her  Majesty's  justices  of  the 
peace  in  Great  Britain  or  Irdand,  or  if  not  in 
Great  Britain  or  Ireland  before  anv  person  duly 
appointed  to  enlist  and  attest  out  of  Great  Britain 
and  Ireland  any  soldiers  or  persons  desirous  of 
enlisting  or  re-enRSfnng  in  Her  Meyesty's  service : 
Provided  always,  that  in  reckoning  service  under 
the  orif^nal  enlistment  or  re-engagement  of  a 
soldier  the  boon  service  granted  by  the  general 
order  of  the  Governor  General  of  India,  dated 
twelfth  of  October  one  thousand  eight  hundred 
and  fifty-nine,  shall  be  reckoned  as  actual  service, 
and  allowed  towards  pension  and  discharge :  Pro- 
vided also,  that  every  soldier  now  sen'ing  who 
belonired  to  the  garrison  which  defended  Xiucb- 
now,  or  to  the  garrison  which  defended  the  Alum- 
bagh,  before  the  advance  of  any  portion  of  the 
forces  under  the  late  Lord  Clyde  in  one  thousand 
eight  hundred  and  fifty-seven,  shall  be  allowed  to 
reckon  one  year's  service  towards  the  performance 
of  his  limited  engagement,  and  also  towards  pen- 
sion on  discharge:  Awvided  also,  that  every 
soldier  who  volunteered  into  Her  Majesty's  army 
fh>m  any  embodied  regiment  of  mfiitia  between 
the  thirty-first  of  December  one  thousand  eight 
hundred  and  fifty-five  and  the  twenty-first  of 
March  one  thousand  eight  hundred  and  sixty-one 
inclusive,  or  from  the  disembodied  militia  during 
the  last  week  of  the  training  of  his  regiment  in 
the  year  one  thousand  eight  hundred  and  fihy- 
eight,  and  who  had  rendered  previous  to  volun- 
teering six  months  embodied  or  disembodied 
militia  service,  shall  be  allowed  to  reckon  towards 
good-conduct  pay  and  pension,  and  towards  the 
completion  of  nis  Ihnited  engagement  of  service 
in  Her  Majesty's  army,  half  the  embodied  service 
which  he  had  rendered  in  the  militia  after  attain- 
ing the  age  of  eighteen. 

66.  All  negroes  or  persons  of  colour  who, 
although  not  bom  in  any  of  Her  Majesty's  colo- 
nies, territories,  or  possessions,  shall  have  volun- 
tarily enlisted  into  Her  Mi^esty's  service,  shall, 
while  serving,  be  deemed  to  oe  soldiers  legally 
enlisted  into  Her  Mi^esty's  service,  and  be  en- 
titled to  all  the  privileges  of  natiual-bom  sub- 
jects ;  and  all  negroes  who  have  been  seized  and 
condemned  as  prize  under  the  Slave  Trade  Acts, 
and  appointed  to  serve  in  Her  Majesty's  army, 
shall  foe  deemed  to  be  and  shall  be  entitled  to  til 
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the  adwitagea  of  Degrocs  or  penont  of  ooloor 
voluntarily  enUated  to  aerve  m  soldiers  in  any  of 
Her  M^esty's  oolonial  fbroes. 

57.  Anrpemon  dulr  bound  as  an  apprentice 
in  Great  Bntain  or  Ireland,  or  as  an  indentBred 
labourer  in  any  of  Her  M^esty's  colonies  or  pos- 
sessions abroad,  who  shall  enlist  as  a  soldier  in 
Her  Majesty's  army,  and  shall  falsely  state  to 
the  magistrate  before  whom  he  shall  be  carried 
and  attested  that  he  is  not  an  ujprentice  or 
indentured  labourer  as  aforesaid,  shall  be  deemed 
guilty  of  obtaining  money  under  false  pretences, 
if  in  England  or  in  Ireland,  or  in  the  colonies  or 
poMessions  aforesaid,  and  of  falsehood,  firaud, 
and  wilful  imposition,  if  in  Scotland,  and  shall 
after  the  expiration  of  his  ^prenticeship,  or  of 
his  indenture  as  a  labourer,  whether  he  shall 
have  been  so  convicted  and  punished  or  not,  be 
liable  to  serve  as  a  soldier  in  Her  Miyesty's  army 
aooordlng  to  the  terms  of  the  enlistment,  and  if 
on  the  expiration  of  his  i^prenticeship,  or  of  his 
indenture  as  a  labourer,  he  shall  not  delivor 
himself  up  to  some  officer  authorised  to  receive 
recruits,  such  pencw  may  be  taken  as  a  deserter 
from  Her  Miyeaty's  army ;  and  no  master  shall 
be  entitled  to  claim  an  apprentice  or  an  inden- 
tured labourer  as  aforesaid  who  shall  enlist  as  a 
soldier  in  Her  Megest^'s  army,  or  shall  be  serving 
in  the  embodied  militia,  unless  he  shall,  within 
one  calendar  month  after  such  apprentice  or 
indentured  labourer  shall  have  left  his  service, 
go  before  some  justice  and  take  the  oath  men- 
tioned in  the  schedule  to  this  Act  annexed,  and 
shall  produce  the  certificate  of  such  justice  of  his 
having  taken  such  oath,  which  certificate  such 
justice  is  required  to  give  in  the  form  in  the 
schedule  to  this  Act  annexed,  and  unless  such 
apprentice  shiUl  have  been  bound,  if  in  England, 
for  the  full  term  of  five  years,  not  having  been 
above  the  age  of  fourteen  when  so  bound,  and, 
if  in  Ireland  w  in  the  British  Isles,  for  the  full 
term  of  five  years  at  the  least,  not  having  been 
above  the  age  of  sixteen  when  so  bound,  and,  if 
in  Scotland,  for  the  full  term  at  least  of  four 
years,  by  a  regular  contract  or  indenture  of 
apprenticeship,  duly  extended,  signed,  and  tested, 
and  binding  on  both  parties  by  the  law  of  Scot- 
land, prior  to  tile  period  of  enlistment,  and  unless 
such  contract  or  indenture  in  Scotland  shall, 
within  three  months  after  the  commenoement  of 
the  apprenticethip,  and  before  the  jperiod  of  en- 
listment, have  been  produced  to  a  justice  of  the 
peace  of  the  county  in  Scotland  wherein  the 
parties  reside,  and  there  shall  have  been  indorsed 
thereon  by  such  justice  a  certificate  or  declara- 
tion, signed  by  him,  specifying  the  date  when  and 
the  person  by  whom  such  contract  or  indenture 
was  so  produced,  which  certificate  or  declaration 
such  justice  of  the  peace  is  hereby  required  to 
indorse  and  «gn,  and  unless  such  ^)prentice 


shall,  when  claimed  by  anoh  master,  be  ante 
twenty-one  yean  of  age :  Provided  always,  that 
any  master  of  an  ap|wentice  indentured  Cat  ^ 
sea  service,  or  of  any  indentured  labounr  in  Her 
Mi^esty's  colonies  or  possessions  abroad,  shall  be 
entitled  to  claim  and  recover  him  in  the  fonn 
and  manner  above  directed,  notwi^standing  aneh 
appgtentice  or  indentured  labourer  may  have  been 
bound  for  a  less  term  than  five  or  ibur  yean  u 
aforesaid  :  Provided  also,  that  any  master  'n^io 
shall  give  up  the  indentures  of  hia  apprentice  or 
of  bis  labourer  as  aforesaid  within  one  month 
after  the  enlisting  of  such  apprentice  or  inden- 
tured labourer  shall  be  entitied  to  receive  to  his 
own  use  so  much  of  the  bounty  payable  to  roch 
recruit  as  shall  not  have  been  paid  to  such  recruit 
before  notice  given  of  his  b«ng  an  ^prentice  or 
an  indentured  labourer. 

58.  No  apprentice  or  indentured  labooer 
claimed  by  his  niaster  as  afn«aaid  shall  be  telcn 
from  any  corpa  or  recruiting  party,  except  under 
a  warrant  of  a  justioe  reeimng  near,  and  within 
whose  jurisdiction  such  apprentice  or  indentured 
labourer  shall  then  happen  to  be,  before  whom 
he  shall  be  carried;  and  such  justice  shall  in- 
quire into  the  matter  upon  oath,  which  oath 
he  is  hereby  empowered  to  administer,  and  shsU 
require  the  production  and  proof  of  the  indentme, 
and  that  notice  of  the  said  warrant  has  been 
given  to  the  oommanding  officer,  and  a  copy 
thereof  left  with  some  officer  or  nan-ooBimi»- 
sioned  officer  of  the  par^,  and  that  such  penoa 
so  enlisted  declared  that  be  was  no  appentioe  or 
indentured  labourer ;  and  such  justice,  rf  required 
by  such  officer  or  non-commissioned  officer,  shall 
commit  the  offender  to  the  common  gaol  of  &» 
county,  division,  or  place  for  which  such  justice 
is  acting*,  and  shall  keep  the  indenture  to  1>» 
produced  when  required,  and  shall  bind  over 
BU(^  person  as  he  may  think  propa  to  frivs 
evidence  against  the  offender,  who  shall  be  tried 
at  the  next  or  at  the  sessions  immediately  soo 
ceeding  the  next  general  or  quarter  session*  of 
such  county,  division,  or  place,  unless  the  court 
shall  for  just  cause  put  off  the  trial;  and  the 
production  of  the  indenture,  with  the  certifieate 
of  the  justioe  that  the  same  was  proved,  ahsll  be 
sufficient  evidence  of  the  said  mdentmns;  and 
every  such  offender  in  SootUnd  may  be  tried  by 
the  judge  ordinary  in  the  county  or  stenvtry 
in  such  and  the  like  manner  as  any  person  auy 
be  tried  in  Scotland  for  ai^  oftnce  not  infenriug 
a  capital  punishment :  Provided  always,  that  snv 
justice  not  required  as  aforesaid  to  coaimit  tuch 
apprentice  or  indentured  labourer  may  delinr 
bun  to  his  master. 

69.  No  person  who  shall,  for  aix  months  either 
before  or  after  the  passing  of  this  Act,  hare 
received  pay  and  been  borne  on  the  atrsagth  and 
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pay  list  of  utj  regiment  or  corps,  or  depdt  or 
battelioa  of  a  legiment  or  corps  {ot  which  the 
last  qnartcrijr  pay  list,  if  produced,  shall  be  evi- 
dence), shall  be  entitled  to  claim  his  discha^  cm 
tiie  gronnd  of  error  or  illegality  in  hk  enlistment 
or  attestation  oar  re-engagement,  or  on  any  other 
fptmnd  whatsoever,  but,  on  the  contrary,  eveiy 
ancfa  penon  shall  be  deemed  to  have  been  duly 
enlisted,  attested,  or  re-engaged,  as  the  case  may 
be ;  and  no  person  shall  oe  exempted  flrom  the 
larorisions  of  this  Act  or  of  the  Articles  of  War 
for  the  time  being  bv  reason  only  that  the 
number  of  the  forces  for  the  time  blnng  in  the 
aertiee  of  Her  Majesty  is  either  greater  or  less 
than  the  number  hei^n-before  mentioned. 

60.  No  Secretary  of  State  for-^ie  War  Depart- 
ment, paymaster  general  of  the  army,  paymaster, 
or  any  other  officer  whatsoever,  or  any  of  their 
under  officers,  shall  receive  any  fees  or  make  any 
dedactions  whatsoever  out  of  the  pay  of  any 
officer  or  soldier  in  Her  Mqesty's  army,  or  from 
their  agents,  which  shall  grow  due  from  and  after 
the  twenfy-fifth  day  of  April  <»ie  thousand  eight 
hundred  and  seventy,  other  than  the  usual  de- 
dnetions,  or  such  other  necessai^  deductions  as 
shall  from  time  to  time  be  authonsed  or  required 
by  Her  Majesty's  regulations  or  Articles  of  War, 
or  by  statute  twenty-six  and  twenty-seveu  Vic- 
toria, chapter  six^-five,  section  eight  (Volunteer 
Act),  or  by  Her  Majesty's  Mder  signified  by  the 
Secretary  of  State  for  the  War  Department ;  and 
evcrr  paymaster  or  other  officer  who  having 
reoeivea  any  officer's  or  soldier's  pay  shall  un- 
lawfrilly  detain  the  same  for  the  space  of  one 
month,  or  refase  to  pay  the  same  when  it  shall 
become  due,  according  to  the  several  rates  and 
agieeablv  to  the  several  regulations  established 
by  Her  Majesty's  orders,  shidl,  upon  proof  thereof 
before  a  court-martial,  be  disohaiged  from  his 
emplojment,  and  shall  forfeit  one  hundred 
pounds,  and  the  informer,  if  a  soldier,  shall,  if 
tie  denumd  it,  be  discharged  from  any  forther 


61.  And  whereas  by  petition  of  right  in  the 
tUrd  year  of  King  Charles  the  First  it  is  enacted 
and  declared,  that  the  people  of  the  land  are  not 
by  Uie  laws  to  be  boidened  with  the  sojoomiag 
of  Siddiers  against  tiieir  wills ;  and  by  a  clause  in 
an  Act  of  the  Parliament  of  England,  made  in 
the  thirty-'first  year  of  the  leign  of  King  Charles 
the  SeoMid,  for  granting  a  supply  to  His  Migesty 
of  two  hundred  and  six  thousand  four  hundred 
and  sixty-two  pounds  sevraiteen  shillings  and 
thieepenoe,  fiir  paying  and  disbanding  the  forces, 
it  ia  dedaied  and  euMted  that  no  officer,  civil  or 
militaiT,  nor  other  person  whosoever,  should 
theneenvth  presume  to  place,  qnarter,  or  billet 
aa^  solditt  tq>on  any  subject  or  inhabitant  of 
this  realai,  of  any  degree,  quality,  or  profes- 


sion whatsoever,  without  his  consent,  and  that 
it  shall  be  lawfiil  for  any  subject  or  inhabitant 
to  refuse  to  quarter  any  soldier,  notwitiutanding 
any  warrant  or  billeting  whatsoever  :  And  whereas 
by  an  Act  passed  in  the  Parliament  of  Ireland  in 
the  sixth  year  of  the  reign  of  Queen  Anne,  chapter 
.fourteen,  section  eight,  intituled  "An  Act  to 
"  prevent  the  disorders  that  may  happen  by  the 
"  marching  of  soldiers,  and  providing  carnages 
"  for  the  baggu^e  of  soldiers  on  thor  march," 
it  was  enacted,  tnat  no  officer,  soldier,  or  trooper 
in  the  army,  nor  the  swvant  of  any  oBtoer,  nor 
any  attendant  on  the  train  of  artillery,  nor  any 
yeoman  of  the  guard  or  battle-axes,  nor  any 
officer  commanding  the  said  yeomen,  nor  any  ser- 
vant of  any  such  officer,  should  at  any  time 
thereafter  have,  reoei'«'e,  or  be  allowed  any  quarters 
in  any  part  of  Ireland,  save  only  during  such 
time  or  times  as  he  or  they  should  be  on  their 
march  as  in  the  same  Act  is  before  mentioned, 
or  during  such  time  as  he  or  they  should  be  and 
remain  in  some  seaport  town  or  other  place  in 
the  neighbourhood  of  a  seaport  town  in  order  to 
be  transported,  or  during  such  time  as  there 
should  be  any  commotion  m  any  part  of  Ireland, 
by  reason  of  which  emergency  the  army,  or  any 
considerable  part  Thereof,  should  be  commanded 
to  march  from  one  part  of  Ireland  to  another : 
But  forasmuch  aa  there  is  and  may  be  occasion 
for  the  marchinff  and  quartering  of  regiments, 
corps,  troops,  and  companies  in  several  parts  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, the  said  sevotd  provisions  of  the  said  recited 
Acts  shall  be  suspended  and  cease  to  be  of 
any  force  or  effect  during  the  continuance  of  this 
Act. 

62.  And  whereas  by  the  eleventh  section  of 
the  said  Act  of  the  sixth  year  of  the  reign  of 
Queen  Anne,  chapter  fourteen,  it  is  provided  and 
enacted,  that  no  ervil  magistrate  or  constable 
should  be  ob%ed  to  find  quarters  for  or  give 
biltets  to  more  or  other  soldiers  than  those  only 
whose  true  christian  and  surnames  should  be 
delivered  to  him  in  writing  tmder  the  hand  of 
the  officer  desiring  quarters  or  billets  for  such 
Boldios  at  the  time  such  quarters  or  biUets 
should  be  desired,  and  that  all  such  names  should 
be  written  together  and  delirered  in  one  piece  of 
paper,  signed  as  aforesaid,  and  that  the  christian 
and  sunuunes  of  every  soldier  to  be  qtuurtered  or 
billeted,  together  with  the  name  of  the  person  on 
whom  he  or  they  should  be  billeted  or  quartered, 
shonld  be  given  in  writing  by  the  constable  or 
civil  officer  billeting  or  quartoing  snch  aoldier, 
and  be  contained  in  the  billet  given  by  such  civil 
officer:  And  whereas  it  has  been  found  incon- 
venient and  difficult  to  comply  with  all  the  re- 
quirements of  the  said  enactment :  It  shall  not 
be  necessary,  so  long  as  this  Act  shall  continue 
in  force,  for  any  officer,  upon  the  occasion  of  his 
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requiring  quarters  or  bOlets  for  any  soldiers  in 
Ireland,  to  deliver  to  the  oonstable  or  other  person 
whose  duty  it  shall  be  to  find  or  give  the  same 
any  list  of  the  names  of  the  soldien  to  be  so 
quartered  or  billeted ;  and  it  shall  not  be  necessary 
for  the  constable  or  other  such  person  as  afore- 
said to  set  forth  in  any  billet  the  name  of  any 
soldier  to  be  billeted  or  quartered,  but  only  the 
number  of  the  soldiers,  or  the  number  of  the 
soldiers  and  horses  respectively,  as  the  case  may 
require,  to  be  billeted  or  quartered  on  the  person 
named  in  the  billet,  and  to  whom  the  same  shall 
be  addressed. 

63.  It  shall  be  lawful  for  all  constables  of 
parishes  and  places,  and  other  persons  specified 
m  this  Act,  in  Great  Britain  and  Ireland,  and 
thegr  are  hereby  required,  to  billet  the  officers 
and  soldiers  in  Her  Miyesty's  service,  and  out- 
penaoners  when  assembled  as  a  local  force  by 
competent  authority,  and  persons  receiving  pay 
in  Her  Majesty's  army,  and  the  horses  belongmg 
to  Her  Majesty's  cavalry,  and  also  all  staff  and 
field  officers  horses,  and  all  b&t  and  baggage 
horses  belonging,  to  any  of  Her  Majesty's  other 
forces,  when  on  actual  service,  not  exceeding  for 
each  officer  the  number  for  which  forage  is  or 
shall  be  allowed  by  Her  Majesty's  regulations, 
in  victualling  houses  and  other  houses  specified 
in  this  Act  (taking  care  in  Ireland  not  to  billet 
less  than  two  men  in  one  house,  except  only  in 
case  of  billeting  cavidry  as  specially  provided) ; 
and  they  shall  be  received  by  the  occupiers  of  the 
houses  in  which  they  are  so  billeted,  and  be  fur- 
nished by  such  victuallers  with  proper  aooommo- 
dation  in  such  houses,  or  if  any  victualler  shall 
not  have  sufficient  accommodation  in  the  house 
upon  which  a  soldier  is  billeted,  then  in  some 
good  and  sufficient  quarters  to  be  provided  bv 
such  victuidler  in  the  immediate  neighbourhood, 
and  in  Great  Britain  shall  also  be  furnished  witii 
diet  and  small  beer,  and  in  Great  Britain  and 
Ireland  with  stables,  oats,  hay,  and  straw  for  such 
horses  as  aforesaid,  paying  and  allowing  for  the 
same  the  several  rates  herein-after  provided ;  and 
at  no  time  when  troops  are  on  a  march  shall  any 
of  them,  whether  influitry  or  cavalry,  be  billeted 
above  one  mile  from  the  place  mentioned  in  the 
route,  care  being  always  taken  that  billets  be 
made  out  for  the  less  distant  houses,  in  which 
suitable  accommodation  can  be  found,  before 
making  out  billets  for  the  more  distant ;  and  in 
all  plMcs  where  cavalrv  shall  be  billeted  in  pur- 
suance of  this  Act,  eacn  man  and  his  horse  shall 
be  billeted  m  one  and  the  same  house,  except  in 
case  of  necessity;  and,  except  in  case  of  necessity, 
one  man  at  least  shall  be  billeted  where  there 
shall  be  one  or  two  horses,  and  two  men  at  least 
where  there  shall  be  four  horses,  and  so  in  pro- 
portion for  a  greater  number;  and  in  no  case 
■hall  a  man  ana  his  horse  be  billeted  at  a  greater 


distance  from  ea^  other  ti»n  one  hundred  yards ; 
and  the  constables  are  hereby  required  to  inUet 
all  soldiers  and  their  horses  on  thmr  manh,  in 
the  manner  required  by  this  Act,  upon  the  oooo- 
piers  of  all  houses  witibin  one  mile  of  the  pUoe 
mentioned  in  the  route,  and  i^ether  they  be  in 
the  same  or  in  a  different  county,  in  like  manner 
in  every  respect  as  if  such  houses  were  all  locally 
situate  within  such  place ;  provided  that  nothing 
herein  contained  shall  be  construed  to  extend  to 
authorise  any  constable  to  billet  soldiers  out  of 
the  county  to  which  such  constable  belongs  when 
the  constable  of  the  adjoining  county  sluH  be 
present  and  shall  undertake  to  billet  tlie  due  pro- 
portion of  men  in  sueh  a4Joining  county  >  ^n^  '"> 
more  billets  shall  at  any  time  be  ordered  than 
there  are  effective  soldiers  and  horses  {seseiit  to 
be  billeted;  all  which  billets,  when  mside  out  by 
such  constaUes,  shsJl  be  deUveied  into  the  hanu 
of  the  oommaading  officer  present ;  and  if  any 
person  shall  find  himself  aggrieved  by  having  aa 
undue  proportion  of  soldiers  billeted  in  his  hmise, 
and  shall  pi^er  his  complaint,  if  against  a  eoo' 
stable  or  other  person  not  being  a  justice,  to  one 
or  more  justices,  and  if  against  a  justice  tiien  to 
two  or  more  justioes  within  whose  jurisdictioil 
such  soldiers  are  billeted,  such  justices  respec- 
tively shall  have  power  to  order  such  of  the 
soldiers  to  be  removed,  and  to  be  billeted  upon 
other  persons,  as  they  shall  see  cause ;  and  when 
any  of  Her  Majesty's  cavalry  or  any  horse*  u 
aforesaid  shaU  be  billeted  upon  the  oecapieis 
of  houses  in  which  officers  or  soldiers  msr  be 
qusrtered  by  virtue  of  this  Act  who  shall  have 
no  stables,  then  and  in  such  case,  upon  the 
written  requisititm  of  the  commanding  officer  of 
the  regiment,  corps,  troop,  or  detaduneat,  the 
oonstable  is  hcswbr  required  to  billet  the  men  snd 
their  horses,  or  horses  only,  upon  some  odur 
person  or  persons  who  have  stables,  and  who  are 
b^  this  Act  liable  to  have  officers  and  soldian 
billeted  upon  them ;  and  upon  complaint  being 
made  by  the  person  or  persons  to  whose  boose 
or  stables  the  said  men  or  hoiaes  shall  have  been 
so  removed  to  two  or  more  justices  within  whose 
jurisdiction  such  men  or  norses  shall  be  ao 
billeted,  it  shall  be  lawfiil  for  such  justices  to 
order  a  proper  allowance  to  be  paid  by  the  person 
relieved  to  the  persons  receiving  such  men  and 
horses,  or  to  be  applied  in  furnishing  the  re- 
quisite accommodation ;  and  commandins  affioeis 
may  exchange  any  man  or  horse  billeted  in  any 
place  with  another  man  or  horse  billeted  in  the 
same  place  for  the  benefit  of  the  service,  provided 
the  number  of  men  and  boraea  do  not  exceed  the 
number  at  that  time  billeted  on  such  houses 
respectivel]^ ;  and  the  constables  are  hereby  n- 
quired  to  billet  such  man  and  horses  so  exchaoged 
accordingly ;  and  it  shall  be  hwful  for  any  justio^ 
at  the  request  of  any  officer  or  non-oommissionsd 
c^Boer  commanding  any  K^tn  lequiriag  biU«t*> 
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to  taimA  aoftoiUea  «b  io  eolaige  the  diatoiciki 
vitkdn  whioh  biUeto  ihall  be  raquind,  ia  Bueh 
iMiiiiiii  aa  abaU  »ppeM  to  be  moat  oonvcnient  to 
fte  tio<q>a ;  proviiled  that  to  prevent  or  puniah 
dl  aboaaa  in  bmctiDg  acddieia  it  idudl  be  l&vful 
for  any  jnatioe  withm  his  jwudiotion,  by  wanrant 
or  order  under  his  hand,  to  re<^uire  any  constable 
to  giiva  hia  an  aooonnt  in  writing  of  me  ntimber 
ot  ofioers  Hid  aoldien  who  sbaU.  be  quaztoied  bf 
aioh  constables,  toge^ter  mtk  the  names  of  the 
peasons  imon  v^iom  sndi  ofi&oers  and  soldiers 
an  bilktea,  Btstina  the  atieet  ot  place  where  such 
pcnoos  dwell,  ana  the  sign,  if  aay,  beloa)(ing  to 
the  honaes  :  Pronded  always,  that  no  officer 
ah^  be  cmnpelled  or  compellable  to  pay  any- 
Uwng  fbr  his  lodgiag  when  he  shall  be  duly 
bilkted. 

64.  The  officers  and  soldiers  of  Her  Mtgesty's 
Foot  Guards  shall  be  billeted  within  the  city  and 
liberties  of  Westminster  and  places  adiaoent, 
lying  in  the  county  of  Middlesex  (except  the  city 
at  London)  and  in  the  county  of  Suirrey,  and  in 
ttie  borough  of  Southwark,  in  the  same  manner 
and  under  the  same  regulations  as  in  other  parts 
of  England,  in  all  cases  for  which  particular  pro- 
Tision  is  not  made  by  this  Act;  and  the  high 
constables  shall,  on  receipt  of  the  order  ror 
billeting  soldiers,  deliver  precepts  to  the  several 
constatues  within  their  respective  divisions,   in 

Eursuance  of  which  the  said  constables  shall 
illet  such  officers  and  soldiers  equally  and  pro- 
portionably  on  the  houses  subjected  thereto  by 
this  Act ;  and  the  said  constables  shall,  at  every 
general  sessions  of  the  peace  to  be  holden  for  the 
said  city  and  liberties,  counties  and  borough 
respectively,  make  and  deUver  to  the  justices 
then  in  open  session  assembled,  upon  oath, 
which  oath  the  said  justices  are  hereby  required 
to  administer,  lists,  signe'd  by  them  respectively, 
of  the  houses  subject  by  this  Act  to  receive 
officers  and  soldiers,  together  with  the  names 
and  rank  of  all  officers  and  soldiers  billeted  on 
each  respectively,  which  lists  shall  remain  with 
the  respective  clerks  of  the  peace  for  the  inspec- 
tion of  all  persons,  without  fee  or  reward ;  and 
such  clerk  shaQ  forthwith  from  time  to  time 
deliver  to  any  persons  who  shall  require  the 
sune  true  copies  of  any  such  lists,  upon  being 
paid  twopence  per  sheet  for  the  same,  each  sheet 
to  contain  at  the  least  one  hundred  and  fifty 
words. 

65.  No  justice  having  or  executing  any  military 
office  or  commission  in  any  part  of  the  United 
Kingdon  shall,  directly  or  indirectly,  be  con- 
ocnied  in  the  billeting  or  appointing  quarters 
for  any  soldier  in  the  regiment,  corps,  troop,  or 
company  under  the  inunediate  command  of  such 
jnstiee,  and  all  warrants,  acts,  and  things  made. 


done,  sad  appointed  hy  aooh.  justioe  fear  or  coo- 
aeming  the  same  shall  be  void. 

66.  The  innholder  or  other  person  on  whom 
any  soldier  is  billeted  in  Great  Britain  shall,  if 
required  by  such  soldier,  furnish  him  for  every 
day  of  the  march,  and  for  a  period  not  exoeeding 
two  davs  when  halted  at  the  intermediate  place 
upon  the  maroh,  and  for  the  day  of  the  aaival  at 
the  place  of  final  destination,  with  one  hot  meal 
in  eaoh  day,  the  meal  to  consist  of  such  Quantities 
of  diet  and  small  beer  as  may  be  fixed  by  Her 
M^eaty's  regulations,  not  exceeding  one  pound 
ana  a  quarter  of  meat  previous  to  being  dressed, 
one  pound  of  bread,  one  pound  of  potatoes  or 
other  vegetables,  and  two  pints  of  small  beer, 
and  vinegar,  salt,  and  pepper,  and  for  sudi  meal 
the  innholder  or  other  person  furnishing  the  saow 
shall  be  paid  the  sum  of  tenpence,  and  twopenoe 
hal^nny  for  a  bed ;  and  all  unholders  and  other 
persons  on  whom  soldiers  may  be  billeted  in 
Great  Britain  or  Ireland,  except  when  on  the 
maroh  in  Great  Britain  and  entitled  to  be  fu»- 
niahed  with  the  hot  meal  as  aforeaaid,  shidl 
furnish  such  soldiers  with  a  bed  and  with  candles, 
vinegar,  and  salt,  and  shall  allow  them  the  use 
of  fire,  and  the  necessary  utensils  for  dressing  and 
eating  their  meat,  and  shall  be  paid  in  considera- 
tion thereof  the  sum  of  fourpenoe  per  diem  (ot 
each  soldier;  and  the  sum  to  be  paid  to  the 
innholder  or  other  person  on  whom  any  of  the 
hMses  belonging  to  Her  Majesty's  forces  shall  be 
Inlleted  in  Great  Britain  or  Iraaod  for  ten  pounds 
of  oats,  twelve  pounds  of  hay,  and  eight  pounds 
of  stnw,  shall  be  one  shilling  and  ninepence  per 
diem  for  each  horse;  and  eveiy  officer  or  non- 
commissioned officer  commanding  a  regiment, 
detachment,  or  party  shall,  every  four  days,  ck 
before  they  shall  quit  their  quarters  if  they  shall 
not  remain  so  long  as  four  days,  settle  and  dis- 
charge the  just  demands  aC  all  victuallers  or  other 
persons  upon  whom  such  officers,  soldiers,  or 
horses  are  billeted,  out  of  the  pay  and  subsistence 
of  such  officers  and  soldiers,  before  any  part  of 
the  said  pay  or  subsistence  be  distributed  to 
them  respectively;  and  if  any  such  officor  or 
non-commissioned  officer  shall  not  pay  the  same 
as  aforesaid,  then,  upon  complaint,  and  oath  made 
thereof  by  any  two  witnesses  before  two  justices 
of  the  p«ace  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  where  such 
quarters  were  situated,  sitting  m  quarter  or  petty 
sessions,  the  Secretary  of  State  for  the  War  De- 
partment is  hereby  required  (upon  certificate  of 
the  justices  before  whom  such  oath  was  made  of 
the  sum  due  upon  such  accounts,  and  the  persons 
to  whom  the  same  is  owing;''  to  give  orders  to  the 
agent  of  the  regiment  or  corps  to  pay  the  sums 
due  to  such  victuallers  or  other  persons  as  afore- 
said, and  to  charge  the  same  sgainst  such  officers  j 
and  in  case  any  soldier  be  suddenly  ordered  to 


Digitized  by 


Google 


32 


STATUTES  OF  THE  REALM. 


[chap.  7. 


nansh,  and  the  reapectire  commuiding  offioen  or 
non-commissioned  officers  are  not  enabled  to 
make  payment  of  the  sums  due  for  the  lodfting 
or  victuulinfi^  of  the  men  and  stabling  or  forage 
for  the  horses,  eveiy  such  officer  or  non-commis- 
sioned officer  shidl,  before  his  departure,  make 
up  the  account  with  every  person  upon  whom 
such  soldier  may  have  been  oilleted,  and  sign  a 
cwtificate  thereof;  which  account  and  certificate 
shall  be  transmitted  by  such  officer  or  non-com- 
missioned officer  to  the  agent  of  the  regiment  or 
corps,  who  is  hereby  required  to  make  immediate 
payment  thereof,  and  to  charge  the  same  to  the 
account  of  such  officer  or  non-commissioned 
officer. 

67.  All  powers  and  provisions  relating  to 
soldiers  shut  be  construed  to  extend  to  non- 
commissioned officers,  unless  when  otherwise 
provided ;  and  all  powers  and  provisions  reUting 
to  justices  shall  be  construed  to  extend  to  ul 
magistrates  authorised  to  act  as  such  in  their 
respective  jurisdictions  and  to  chief  magistrates 
of  exclusive  local  jurisdictions ;  and  all  the  powers 
given  to  and  regulations  made  for  the  conduct  of 
constables  in  relation  to  the  billeting  of  officers 
and  soldiers,  and  all  penalties  and  forfeitures  for 
any  neglect  thereof,  shall  extend  to  all  tithingmen, 
headboroughs,  and  such  Uke  officers,  and  to  all 
inspectors  or  other  officers  of  police,  and  to  high 
constables  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  hamlets,  parishes,  and 
places  in  England  and  Ireland,  and  to  all  justices 
of  the  peace,  magistrates  of  burgbs,  commissioners 
of  police,  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  parishes,  and  places  in 
Scotland,  who  shall  act  in  the  execution  of  this 
Act  in  relation  to  billeting;  and  all  powers  and 
provisions  for  billeting  officers  and  soldiers  in 
victualling  houses  shaU  extend  and  apply  to  all 
inns,  hotels,  livery  stables,  alehouses,  and  to  the 
houses  of  sellers  of  wine  by  retail,  whether  British 
or  foreign,  to  be  drunk'in  their  own  houses,  or 
places  thereunto  belonging,  and  to  all  houses  of 
persons  seDing  brandy,  spirits,  strong  waters, 
cider,  or  methegUn,  bv  retail,  in  Great  Britain 
and  Ireland ;  and  in  Ireland,  when  there  shall 
not  be  found  sufficient  room  in  such  houses, 
then  to  billeting  soldiers  in  such  manner  as  has 
been  heretofore  customary :  Provided  that  no 
officer  or  soldier  shall  be  billeted  in  Great  Britain 
in  any  private  houses,  or  in  any  canteen  held  or 
occupied  under  the  authority  of  the  War  Depart- 
ment, or  upon  persons  who  keep  taverns  only, 
being  vintnera  of  the  City  of  London  admitted  to 
their  freedom  of  the  said  company  in  right  of 
patrimony  or  apprenticeship,  notwithstanding 
such  persons  who  keep  such  taverns  only  have 
taken  out  victualling  licences,  nor  in  the  house  of 
any  distiller  kept  for  distilling  brandy  and  strong 
waters,  nor  in  tne  house  of  any  shopkeeper  whose 


principal  dealing  shall  be  more  ia  otliar  goods  and 
merdiandise  Hmcl  in  brandy  and  strong  waten, 
so  as  such  distillers  and  shopkeepers  do  not  per- 
mit tippling  in  such  houses,  nor  u>  the  house  of 
residence  in  any  part  of  the  United  Kitwdom  of 
any  foreign  consul  duly  accredited  as  snoh. 

68.  For  the  regular  provision  of  carriages  for 
Her  Miyesty's  forces,  and  their  baggage,  in  their 
marches  in  Great  Britain  and  Ireluid,  aU  justices 
of  the  peace  within  tiieir  several  jurisdwtioDS, 
being  duly  required  thereunto  by  an  order  fioin 
Her  M^esty,  or  the  general  of  her  fivoea,  or 
other  person  duly  authorised  in  that  behalf,  shall, 
on  production  to  them  of  such  order,  or  a  copy 
thereof,  certified  by  the  commanding  officer,  i>y 
some  officer  or  non-commissioned  officer  of  the 
regiment  or  corps  so  ordered  to  march,  issue  a 
warrant  to  any  constable  having  authority  to  act 
in  any  place  from,  through,  near,  or  to  which  the 
troop  shall  be  ordered  to  march,  (for  each  of 
which  warrants  the  fee  of  one  shilling  only  shall 
be  paid,)  requiring  him  to  provide  the  carriages, 
horses,  and  oxui,  and  drivers  therein  mentioned, 
and  allowing  sufficient  time  to  do  the  same, 
specifying  the  places  from  and  to  which  the  said 
carriages,  shall  travel,  and  the  distance  between 
the  places,  for  which  distance  only  so  spedfied 
payment  shall  be  demanded,  and  which  distance 
shall  not,  except  in  cases  of  pressing  emergency, 
exceed  a  day's  march  prescrioed  in  the  order  of 
route,  and  shall  in  no  cases  exceed  twenty-five 
miles ;  and  the  constables  receiving  such  warrwits 
shall  order  such  persons  as  they  shall  tiiiok 
proper,  having  carnages,  to  furnish  the  requisite 
supply,  who  are  hereby  required  to  furnish  the 
same  accordingly;  and  when  sufficient  carriages 
cannot  be  procured  within  the  proper  jurisdiction, 
any  justice  of  the  next  adjoining  jurisdiction  shall, 
by  a  like  course  of  proceeding,  supply  the  de- 
ficiency ;  and  in  order  that  the  buraen  of  pto- 
viding  carriages  may  fall  equally,  and  to  prevent 
inconvenience  arising  from  there  being  no  justice 
near  the  place  where  troops  may  be  quart^ed  on 
the  march,  any  justice  redding  nearest  to  sudi 
place  may  cause  a  list  to  be  made  out  once  in 
every  year  of  all  persons  liable  to  furnish  such 
carriages,  and  of  the  number  and  description  of 
their  said  carriages,  (which  list  shall  at  all  season- 
able hours  be  open  to  the  inspection  of  the  said 
persons,)  and  may  by  warrant  under  his  hand 
authorise  the  constable  within  his  jurisdiction  to 
give  orders  to  provide  carriages,  without  any 
special  warrant  for  that  purpose,  which  orders 
shall  be  valid  in  all  respects ;  and  all  orden  for 
such  carriages  shall  be  made  from  such  lists  in 
regular  rotation,  as  far  as  the  same  can  be  done. 

69.  In  eveiy  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shsll 
be  under  one  mile  the  rate  of  a  full  mile  shall  be 
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paid ;  and  the  Tstes  to  be  paid  for  carriages  im- 
prMSed  shall  be,  in  Great  Britain,  for  every  mile 
wUeh  a  wa^Kon  witti  four  or  more  horses,  or  a 
wain-widi  aiz  oxen  or  fonr  oxen  and  two  horses, 
dial]  travel,  one  shilling;  and  for  every  mile  any 
waggon  witii  narrow  wheels,  or  any  cart  with  four 
hones,  carrying  not  less  than  fifteen  hundred- 
weigbt,  shidl  travel,  ninepence;  and  for  every 
mfle  any  otlier  oart  or  carnage  with  less  than  four 
hotaes,  and  not  cairying  fifteen  hundredweight, 
ahaU  travel,  sixpence ;  and  in  Ireland,  for  every 
bnadicdweigfat  loaded  on  any  whed  carriage,  one 
faaUbenny  per  mile ;  and  in  Great  Britain  such 
fortoer  rates  may  be  added,  not  exceeding  a  total 
addition  pw  mile  of  fourpence,  threepence,  or 
twopenoe,  to  the  respective  rates  of  one  shilling, 
ninepenoe,  or  sixpence,  as  may  seem  reasonable 
to  like  justices  assembled  at  general  sessions  for 
their  respective  distaicts,  or  to  the  recorder  at  the 
seaaionB  of  the  peace  of  any  municipal  city, 
bMOBgh,  or  town ;  and  the  order  of  such  justices 
or  reowder  shall  specify  the  average  price  of  hay 
aod  oats  at  the  nearest  market  town  at  the  time 
of  fixing  such  additional  rates,  the  period  for 
which  the  order  shall  be  enforced  not  exceeding 
ten  daya  beyond  the  next  general  sessions ;  and 
DO  sudi  Older  shall  be  valid  unless  a  copy  thereof, 
signed  by  the  presiding  magistrate  and  one  other 
jnstior,  or  by  the  recorder,  shall  be  transmitted 
to  the  SecretaiT  of  State  for  the  War  Department 
within  tiaee  days  after  the  making  thereof,  and 
also  in  Great  Britain  when  the  day's  march  shall 
exceed  fifteen  miles  the  justice  granting  his 
wan«nt  may  fix  a  farther  reasonable  compensa- 
tion, not  exceeding  the  usual  rate  of  hire  fixed 
by  this  Act ;  and  when  any  additional  rates  or 
compensation  shall  be  granted,  the  justice  shall 
insert  in  his  own  hand  in  the  warrant  the  amount 
thereof,  and  the  date  of  the  order  of  sessions,  if 
fixed  by  sessions,  and  the  warrant  shall  be  given 
to  the  officer  commanding  as  his  voucher ;  and 
the  offleer  or  non-commissioned  officer  demanding 
carriages  by  virtue  of  the  warrant  of  a  justice 
shall,  in  Gieat  Britain,  pay  the  proper  sums  into 
the  hands  of  the  constables  providing  carriages, 
who  shall  give  receipts  for  the  same  on  unstamped 
papCT ;  and  in  Ireland  tiie  officers  or  non-com- 
musioned  officers  as  aforesud  shall  pay  the  {Hvper 
somB  to  the  owners  or  drivers  of  the  carriages, 
and  one  third  part  of  such  payment  shall  be  made 
before  the  carnage  be  loaded,  and  all  the  said 
(lajriueuls  in  Ireland  shall  be  made,  if  required, 
m  the  presence  of  a  justice  or  constable ;  and  no 
carriage  shall  be  liable  to  cany  more  than  thirty 
fanndradweight  in  Great  Britain,  and  in  Ireland 
no  ear  shaU  be  liable  to  carry  more  than  six 
hondredweigfat,  and  no  drt^  more  than  twdve 
hundredweight ;  but  the  owner  of  such  carriages 
in  Ireland  consenting  to  carry  a  greater  weight 
diall  be  paid  at  the  same  rate  tot  every  hundred- 
weight of  the  said  exoees;  and  the  owners  of 
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such  carriages  in  Ireland  shall  not  be  oompdled 
to  proceed,  though  with  any  less  weivht,  under 
the  sum  of  threepence  a  mile  for  eacn  ear  and 
sixpence  a  mile  for  each  dray  ;  and  the  loading 
of  such  carriages  in  Ireland  shall  be  first  weighed, 
if  required,  at  the  expense  of  the  owner  of  the 
carriage,  if  the  same  can  be  done  in  a  reasonable 
time,  without  hindrance  to  Her  Mije8l7*s  service; 
provided  that  a  cart  with  one  or  more  horses  for 
which  the  furnisher  shall  receive  ninepence  a  mSe 
shall  be  required  to  carry  fifteen  hundredweight 
at  the  least ;  and  no  penalties  or  forfdtures  in 
any  Act  relating  to  highways  or  turnpike  roads 
in  the  United  Kingdom  shsll  apply  to  the  num- 
ber of  horses  and  oxen,  or  weight  of  loading  of 
the  aforesaid  carriages,  which  shall  not  on  that 
account  be  stopped  or  detained ;  and  whenever 
it  shall  be  necessary  to  impress  carriages  for  the 
march  of  soldiers  from  Dublin,  at  least  twenty- 
four  hours  notice  of  such  march,  and  in  case  o^ 
emei^ncy  as  long  notice  as  the  case  will  admit, 
shall  be  given  to  the  Lord  Mayor  of  Dublin,  who 
shall  summon  a  proportional  number  of  cars  and 
drays,  at  his  discretion,  out  of  the  licensed  cars 
and  drays  and  other  cars  and  drays  within  the' 
county  of  the  said  city,  and  they  shall  by  turns 
be  employed  on  this  duty  at  the  prices  ana  under 
the  regulations  herein-before  mentioned ;  and  no 
country  cars,  drays,  or  other  carriages  coming  to 
markets  in  Ireland  shall  be  detained  or  employed 
against  the  wilT  of  the  owners  in  canying  the 
baggage  of  the  army  on  any  pretence  whatsoever. 

70.  It  shall  be  lawfol  for  H»  Mf^jeety.  or  for 
the  Lord  Lieutenant  or  chief  governor  of  Ireland, 
by  her  or  their  order,  distinctly  stating  that  a 
case  of  emergency  doth  exist,  signified  by  the 
SecretaiT  of  State  for  the  War  Department,  or, 
if  in  Ireland,  by  the  Chief  Secretary  or  Under 
Secretary,  or  the  first  clerk  in  the  Military 
Department,  to  authorize  any  general  or  field 
officer  commanding  Her  MMesty's  forces  in  any 
district  or  place,  or  the  chief  acting  agent  for  the 
supply  of  stores  and  provisions,  by  writing  under 
his  nand  reciting  such  order  of  Her  Megesty  or 
Lord  Lieutenant  or  chief  governor  aforesaid,  to 
require  all  justices  within  their  several  juris- 
dictions in  Great  Britain  and  Ireland  to  issue 
their  warrants  for  the  provision,  not  only  of 
waggons,  wains,  carts,  and  oars  kept  by  or 
belonging  to  any  person  and  for  any  use  whatso- 
ever, but  also  of  saddle  horses,  coaches,  post- 
chuses,  chaises,  and  other  four-wheded  carnages 
kept  for  hire,  and  of  all  horses  kept  to  draw 
carriages  licensed  to  carry  passengers,  and  also 
of  boats,  barges,  and  other  vessels  used  for  the 
transport  of  any  ocmmiodities  iriiatsoever  upon 
any  canal  or  navigable  river,  as  shall  be  mentioned 
in  the  said  warrants,  therein  specifying  the  place 
and  distance  to  which  such  carriages  or  vessels 
shall  go ;   and  on  the  production  St  such  requi- 
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aition,  or  a  copy  therM^  certified  by  the  ccnn- 
nuut^g  officer,  to  luch  justice,  by  any  officer  of 
the  corps  ordered  to  oe  conveyed,  or  by  anv 
officer  of  tiie  War  Department,  such  justice  shaU 
take  all  the  same  proceedings  in  remrd  to  such 
additional  supply  so  required  on  such  emergency 
as  be  is  by  wis  Act  required  to  take  for  the 
ordinary  provision  of  carriages;  and  all  pro- 
visions whatsoever  of  this  Act  as  regards  the 
procuring  of  the  ordinary  supply  of  carriages, 
and  the  duties  of  officers  and  non-commisaoned 
t^cers,  justices,  constables,  and  owners  of  car- 
riages in  that  behalf,  shall  be  to  all  intents  and 
purposes  applicable  for  the  providing  and  pay- 
ment, acconung  to  the  rates  of  posting  or  of  hire 
usually  paid  for  such  other  description  of  car- 
riages or  vessels  so  required  on  emergency, 
according  to  the  length  of  the  journey  or  voyage 
in  each  case,  but  making  no  allowance  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolls, 
which  duty  or  tolls  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefrom ; 
and  it  shall  be  lawful  to  convey  thereon,  not 
only  the  baggage,  provisions,  and  military  stores 
of  such  regiment,  corps,  or  detachment,  but  also 
the  officers,  soldiers,  servants,  women,  children, 
and  other  persons  of  and  belonging  to  the  same. 

71.  It  shall  be  lawful  for  the  jiistices  of  the 
peace  assembled  at  their  (juarter  sessions  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the 
public  stock  of  the  county  or  riding,  or  if  such 
public  stock  be  insufficient  then  out  of  moneys 
which  the  said  justices  shall  have  power  to  raise 
for  that  purpose,  in  like  manner  as  for  county 
gaols  and  bridges,  such  reasonable  sums  as  shall 
have  been  expended  by  the  constables  within  their 
respective  jurisdictions  for  carriages  and  vessels, 
over  and  above  what  was  or  ought  to  have  been 
paid  by  the  officer  requiring  the  same,  regard 
being. nad  to  the  season  of  the  year  and  the 
condition  of  the  ways  by  which  such  carriages 
and  vessels  are  to  pass;  and  in  Scotland  such 
justices  shall  direct  such  payments  to  be  made 
out  of  the  rogue  money  and  assessments  directed 
and  authorised  to  be  assessed  and  levied  by  an 
Act  of  the  twentieth  and  twenty-first  years  of 
the  reign  of  Her  present  M^esty,  chapter  seventy- 
two. 

72.  It  shall  be  lawful  for  the  Lord  Lieutenant 
ot  other  chief  governor  for  the  time  being  of 
Ireland  to  depute,  by  warrant  under  his  hand 
and  seal,  some  proper  person  to  sign  routes  io 
oases  of  emergency,  for  the  marching  of  any  of 
Her  M^esty's  forces  in  Ireland,  in  the  name  of 
such  Lord  Lieutenant  or  chief  governor. 

73.  All  Her  Majesty's  officers  and  Boldien,  on 
duty  or  on  their  march,  and  their  horses  and 


baggage,  and  all  leoroits  marrfiing  by  route,  and 
all  prisoners  imder  military  escort,  and  all  enrolled 
pensioners  in  unif<»m  when  called  out  fw  training 
or  in  aid  of  the  civil  power,  and  all  carriages  and 
horses  belonging  to  Hor  M^esty  or  employed  ia 
her  service  under  the  provisions  of  this  Act,  or 
in  any  of  Her  Majesty's  colonies,  when  oonrejiag 
any  such  persons  as  aforesaid,  or  their  baggage 
or  returning  horn,  oonv^ing  the  same,  s^Sl  oe 
exempted  iW>m  payment  oi  any  duties  and  toUfl 
on  embarkipg  or  disembarking  from  or  upon  any 
pier,  wharf,  quay,  or  landing  place,  or  in  ftamg 
along  or  over  any  turnpike  or  other  roads  or 
bridges,  otherwise  demandable  by  virtue  ot  anjr 
Act  alnady  passed  or  hereafter  to  be  passed,  or 
by  virtue  of  any  Act  or  ordinance,  order  or 
direction  of  any  colonial  l^ialature  or  other 
authority  in  any  of  Her  Miyesty's  colonies ;  pro- 
vided that  notlung  herein  contained  shall  exempt 
any  boats,  barges,  or  other  vessels  employed  in 
conveying  the  said  persons,  horses,  baggage,  or 
stMes  along  any  canal  from  payment  of  t^ls  in 
like  manner  as  other  boats,  barges,  and  vessds 
are  liable  thereto,  except  when  emploved  in  cases 
<^  emergency  as  berein-befcn  enacted. 

74.  When  any  soldiers  on  service  have  ooear 
sion  in  their  march  by  route  to  pass  regular 
ferries  in  Scotland,  the  officer  commanding  maj 
at  his  option  pass  over  with  his  soldiers  as  pas- 
sengers, and  shall  pay  for  himself  and  each 
soldier  one  half  only  of  the  ordinary  rate  payable 
by  single  persons,  or  mav  hire  the  ferry  boat  far 
himself  and  his  party,  debarring  others  for  that 
time,  and  shall  in  all  such  cases  pay  only  half  the 
ordinary  rate  for  such  boat. 

75.  Every  soldier  entitled  to  his  discharge 
shall,  if  then  serving  abroad,  be  sent,  if  he  shiJl 
so  require,  to  Great  Britain  or  Ireland  ft«e  of 
expense,  and  shall  be  entitled  to  receive  marching 
money  ftt>m  the  place  of  his  being  landed  (or,  n 
discharged  at  home,  shall  receive  mardiin^ 
money  from  the  place  of  his  discharge,)  to  the 
parish  or  place  in  which  he  shall  have  been 
originally  enlisted,  or  at  which  he  shall  at  the 
time  of  his  discharge  decide  to  take  up  his  reai- 
denoe,  such  place  not  being  at  a  greater  distance 
firom  the  place  of  his  discharge  than  the  place  of 
his  original  enlistment. 

76.  Nothing  in  this  Act  contained  shall  be 
construed  to  extend  to  exempt  any  officer  or 
soldier  from  being  prooeeded  against  by  tiw 
ordinary  course  of  law,  when  aociiwed  of  felony, 
or  of  misd«neanor,  or  of  any  crime  or  oSienee 
other  than  the  misdemeanors  and  c^imoeB  herein- 
before mentioned ;  and  if  any  commanding  offieer 
shall  neglect  or  refuse,  on  application  being  made 
to  him  for  that  purpose,  to  delivor  over  to  the 
civil  magistrate  any  officer  or  soldier  under  his 
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command,  or  shall  wiUullj  obstract,  ne((leot,  or 
tefiise  to  assist  the  officers  of  justice  in  appre- 
hending any  officer  or  soldier  under  his  oom- 
nuutd,  so  accused  as  aforesaid,  such  commanding 
officer  shall,  upon  conviction  thereof  in  any  of 
Her  Majestr's  superior  courts  at  Westminster, 
Dublin,  or  Edinbuish,  or  in  any  court  of  record 
in  India,  be  deemed  to  be  thereupon  cashiered, 
and  shall  be  thenceforth  utterly  disabled  to  have 
or  hold  any  civil  or  military  office  or  employment 
in  the  United  Kingdom  of  Great  Britain  and 
Ireland  or  in  Her  Majesty's  service  j  and  a  certi- 
ficate of  such  conviction,  containing  the  substance 
and  effect  of  the  indictment  only,  omitting  the 
formal  part,  with  the  copy  of  the  ent^  of  the 
judgment  of  the  court  thereon,  shall  be  trans- 
mitted to  the  judge  advocate  general  in  London. 

77-  For  enforcing  a  prompt  observance  of  the 
roles  and  orders  for  the  due  appropriation  of  the 
public  funds  applicable  to  army  services,  and  in 
order  that  a  true  and  regular  account  may  be 
kept  and  rendered  by  the  agents  for  the  several 
corps,  the  said  agents  are  hereby  required  to 
observe  such  orders  as  shall  from  time  to  time  be 

given  by  Her  Majesty  under  her  sign  manual,  or 
y  the  Secretary  of  State  for  the  War  Depart- 
ment, or  by  Her  Majesty's  Lord  Lieutenant  or 
chief  governor  of  Ireland,  or  by  the  Lord  Trea- 
surer or  the  Commissioners  of  Her  Migesty's 
Treasury;  and  if  any  person,  being  or  having 
been  an  agent,  shaH  refuse  or  neglect  to  comply 
with  such  orders  in  relation  to  his  duty  as  agent, 
or  shall  unlawfully  withhold  or  detain  the  pay  of 
any  officer  or  soldier  for  a  longer  period  than  the 
space  of  one  month  after  the  receipt  thereof,  he 
snail  for  the  first  offence  forfeit  the  sum  of  one 
hundred  pounds,  and,  if  still  an  agent,  for  the 
second  offence  be  discharged  from  his  employ- 
ment as  an  army  agent,  and  be  utterly  disabled 
to  have  or  hold  such  employment  thereafter,  or, 
if  he  have  ceased  to  be  an  army  agent,  shall  for 
the  second  and  every  succeeding  offence  forfeit 
the  sum  of  two  hundred  pounds. 

78.  Every  person,  not  being  an  authorized 
army  ageni^  who  shall  negotiate  or  act  as  agent 
for  or  in  relation  to  the  purchase,  sale,  or  ex- 
change of  any  commission  in  Her  Mt^esty's 
army,  shall  forfeit  for  every  such  offence  the  sum 
of  one  hundred  pounds;  and  every  person,  whe- 
ther autfaorixed  as  an  army  agent  or  not,  who 
■kail  receive  any  money  or  reward  ia  respect  of 
any  such  purchase,  side,  or  exchange,  or  who 
ahall  negotiate  or  receive  for  any  purpose  iriiat- 
soever  anv  monev  c»  consideration  where  no 
price  ia  allowed  oy  Her  Majesty's  regulations, 
or  any  money  or  oonsideratioB  exceMing  the 
atBonnt  so  allowed,  shall  toiMi  one  hundred 
poonda,  and  treble  the  value  of  the  consideration 


where  the  commission  is  not  allowed  to  be  aoiA, 
or  treble  the  excess  of  such  consideration  beyoitd 
the  regular  price. 

79.  Every  person,  not  having  any  militaiy 
commission,  who  shall  give  or  procure  to  be 
given  any  untrue  certificate,  whereby  to  excuse 
any  soldier  for  his  absence  from  any  muster  or 
any  other  service  which  he  ought  to  attend  or 
perform,  or  who  shall  directly  or  indirectly  cause 
to  be  taken  any  money  or  gratuity  for  mustering 
any  soldiers,  or  for  signing  any  muster  rolls  or 
duplicates  thereof,  shall  forfeit  for  every  such 
offence  the  sum  of  fifty  pounds ;  and  any  person 
who  shall  falsely  be  mustered,  or  offer  himself  to 
be  mustered,  or  lend  or  furnish  any  horse  to  be 
falsely  mustered,  shall,  upon  conviction  before 
some  justice  of  the  peace  residing  near  the  place 
where  such  muster  shall  be  made,  forfeit  for 
every  such  offence  the  sum  of  twenty  pounds; 
and  the  informer,  if  he  belongs  to  Her  Migestjr's 
service,  shall,  if  he  demand  it,  be  forthwith 
discharged. 

80.  Every  person  (except  such  person  or  per- 
sons as  shall  be  authorized  by  beating  order 
under  the  hand  of  the  Secretary  of  State  for  the 
War  Department)  who  shall  cause  to  be  adver- 
tised, posted,  or  dispersed  bills  for  the  purpose  of 
procuring  recruits  or  substitutes  for  the  line, 
embodied  militia,  or  Her  M^esty's  Indian  forces, 
or  shall  open  or  keep  any  house,  place  of  rendez- 
vous, or  office,  or  receive  any  person  thereiu 
under  such  bill  or  advertisement,  as  connected 
with  the  recruiting  service,  or  shall  directly  or 
indirectly  interfere  therewith,  without  permission 
in  writing  friim  the  adjutant  general,  or  from  the 
Secretary  of  State  in  Clouncu  of  India,  (as  the 
case  may  be,)  shall  forfeit  for  eve^  such  offence 
a  sum  not  exceeding  twenty  pouniu. 

81.  Any  person  who  shall  in  any  part  of  Her 
Miqesty's  dominions,  or  by  any  means  whatso- 
ever, directly  or  indirectly,  procure  any  soldier  to 
desort,  or  attempt  to  procure  or  persuade  any 
soldier  to  desert,  and  any  person  who,  knowing 
that  any  soldier  is  about  to  desert,  shall  aid  or 
assist  him  in  deserting,  or,  knowing  any  soldier 
to  be  a  deserter,  shall  conceal  such  deserter,  or 
Md  or  assist  such  deserter  in  concealing  himself, 
or  aid  or  assist  in  his  rescue,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  conviction 
tiiereof  before  any  two  justices  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  offender  shall  at  any  time  happen  to  be,  M 
liable  to  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term  not  exceed- 
ing ox  calendar  months  as  .the  convicting  justices 
shaU  think  fit. 
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82.  Anj  oflScer  or  soldier  who  shall,  in  pursuit 
of  aoT  deserter,  forcibly  enter  into  or  break  open 
any  dwelling  house  or  outhouse,  or  shall  give  any 
oraer  under  which  any  dwelling  house  or  out- 
house shall  be  forcibly  entered  into  or  broken 
open,  without  a  warrant  fW>m  one  or  more  justices 
of  the  peace,  shall,  on  conviction  thereof  before 
two  iustioes  of  the  peace,  forfeit  a  sum  not 
exMeoing  twen^  pounds. 

83.  If  any  person  shall  convey  or  cause  to  be 
conveyed  into  any  military  prison  appointed  to 
be  a  public  prison  under  this  Act  any  arms,  tools, 
or  instruments,  or  any  mask  or  other  disguise,  in 
order  to  facilitate  the  escape  of  any  prisoner,  or 
shall  by  any  means  whatever  aid  and  assist  any 
prisoner  to  escape  or  in  attempting  to  escape 
from  such  prison,  whether  an  escape  be  actually 
made  or  not.  such  person  shall  be  deemed  guilty 
of  felony,  and  upon  being  convicted  thereof  shall 
be  kept  to  penal  servitude  for  any  term  not  less 
than  five  years  and  not  exceeding  seven  years,  or 
be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  two  years ;  and  if  anv 
person  shall  brin((  or  attempt  to  bring  into  such 
prison,  in  contntvention  of  the  existing  rules 
thereof,  any  spirituous  or  fermented  liquor,  be 
shall  for  eveiy  such  offence  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  and  not  less  than 
ten  pounds,  or  to  be  imprisoned,  with  or  with- 
out nard  labour,  for  any  time  not  exceeding  three 
calendar  months ;  and  if  any  person  shall  bring 
into  such  prison,  to  or  for  any  prisoner,  without 
the  knowledffe  of  the  governor,  any  money,  cloth- 
ing, provisions,  tobacco,  letters,  papers,  or  any 
other  articles  not  allowed  by  the  rules  of  the 
prison  to  be  in  the  possession  of  a  prisoner,  or 
shall  thr6w  into  the  said  prison  any  such  arti- 
cles, or  shall  by  desire  of  any  prisoner,  without 
the  sanction  of  the  governor,  carry  out  of  the 
prison  any  of  the  articles  aforesaid,  he  shall  for 
every  such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds,  or  to  be  imprisoned, 
either  with  or  without  hard  labour,  for  an^  time 
not  exceeding  one  calendar  month ;  and  if  any 
person  shall  asssnlt  or  violently  resist  any  x>fficer 
of  such  prison  in  tlie  execution  of  his  duty,  or 
shall  MO  or  excite  any  person  so  to  assault  or 
resist  any  such  officer,  ne  shall  for  {very  such 
offence  be  liable  to  a  penalty  not  exceeding  five 
pounds,  or  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  time  not  exceeding  one 
calendar  month,  or,  if  the  offender  be  a  soldier 
already  under  sentence  of  imprisonment,  he  shall 
be  liable  for  everr  such  offence,  upon  conviction 
thereof  by  a  board  of  not  less  than  three  of  the 
visitors  of  the  prison,  to  be  imprisoned,  either 
with  or  without  hard  labour,  for  any  time  not 
eKceedin((  six  calendar  months,  in  addition  to  his 
original  sentence,  or  t(>  be  subjected  to  corporal 
punishment  not  exceeding  fifty  lashes,  or  upon 


conviction  tiiereof  b^  a  single  visitor  to  be  im- 
prisoned, witii  or  without  hard  labour,  for  any 
time  not  exceeding  seventy-two  hours,  in  addition 
to  his  original  sentence,  or  to  be  subjected  to 
corporal  punishment  not  exceeding  twenty-five 
lashes ;  or  if  such  soldier  shall,  within  tivty-eiKht 
hours  of  the  expiration  of  his  original  or  of  say 
additional  sentence,  be  guilty  of  any  offence 
against  die  rules  of  the  prison,  he  may  for  eveir 
such  offence,  on  conviction  thereof  by  a  board 
or  by  a  single  visitor,  be  ordered  to  be  kept  in 
prison  for  a  period  not  exceeding  seventy-two 
hours  either  in  a  dark  cell  or  in  a  light  cell,  and 
with  or  without  hard  labour,  on  a  bread  and 
water  diet,  or  otherwise ;  and  all  the  provisiona 
of  any  Act  or  Acts  of  Parliament  fw  the  regu- 
lation or  better  ordering  of  gaols,  houses  of  cor- 
rection, or  prisons  in  Great  Britain  shall  be 
deemed  to  apply  to  all  military  prisons  aohitt 
any  such  provision  relates  to  such  offences ;  and 
it  shall  be  lawful  for  the  governor,  provost 
marshal,  officer,  or  servant  of  any  miUtaiy  prison 
to  use  and  exercise  all  the  powers  and  authorities 
given  by  any  such  Act  to  the  gaoler,  keeper,  or 
turnkey  of  any  prison,  or  to  his  or  their  as^st- 
ants,  to  apprebend  or  to  cause  offenders  to  be 
apprehendea,  in  order  to  their  bein^^  taken  before 
a  justice  or  justices  of  the  peace ;  and  all  the 
powers  and  authorities  given  by  any  such  Act 
to  any  justice  or  justices  of  the  peace  to  convict 
offenders  in  any  of  the  above  cases,  together  with 
the  forms  of  convictions  oontaineid  in  uiy  such 
Act,  shall  be  applicable  to  the  like  offences  when 
committed  in  respect  of  military  prisons;  and 
all  the  provisions  contained  in  any  such  Act 
relating  to  suits  and  actions  prosecuted  against 
any  person  for  anything  done  in  pursuance  of 
such  Act  shall  be  deemed  to  apply  to  all  suits 
and  actions  prosecuted  against  any  person  acting 
in  pursuance  of  such  Act  in  respect  of  military 
prisons. 

84.  Any  governor,  provost  marshal,  gaoler,  or 
keeper  of  anr  pubUc  prison,  gaol,  house  of 
correction,  lock-up  house,  or  other  place  of  con- 
finement, who  shall  reAise  to  receive  and  to 
confine,  or  to  discharge  or  deliver  over,  any  mili- 
tary offender  in  the  manner  herein-befbre  pre- 
scribed, shall  forfeit  for  every  such  offence  the 
sum  of  one  hundred  pounds. 

85.  Any  person  who  shall  knowingly  detain, 
buy,  exchange,  or  receive  from  any  soldier  or 
deserter  or  any  other  person  acting  fw  or  on  his 
behalf,  on  any  pretence  whatsoever,  or  who  shall 
solicit  or  entice  any  soldier,  or  shall  be  employed 
by  any  s<ddier,  knowing  hini  to  be  such,  to  sell 
any  arms,  ammunition,  medals  for  good  conduct 
or  for  distin^ishment  or  other  service,  clothes. 
or  military  furniture,  or  any  provisions,  or  any 
sheets  or  other  articles  used  in  Moacks  provided 
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under  barrack  relations,  or  ref^imental  neces- 
suies,  or  any  article  of  fora^^e  provided  for  any 
horses  belonging  to  Her  Majestjrs  service,  or  who 
shall  have  in  his  or  her  possession  or  keeping 
any  such  arms,  ammunition,  medals,  clothes, 
furniture,  provisions,  spirits,  ui:icle8,  necessaries, 
or  forage,  and  shall  not  give  a  satisfactory  ac- 
count how  he  or  she  came  by  the  same,  or  shall 
dunge  the  colour  of  any  clothes  as  aforesaid, 
shall  forfeit  for  every  such  offence  kny  sum  not 
exceeding  twenty  pounds,  together  with  treble 
the  value  of  all  or  any  of  the  several  articles  of 
which  such  offender  shall  so  become  or  be  pos- 
•essed ;  and  if  any  person  hining  been  so  con- 
rieted  shall  afterwards  be  guilty  of  any  such 
offence,  be  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  twenty  pounds  bat  not  less 
than  five  pounds,  and  the  ti^ble  value  of  all  or 
any  of  the  several  articles  of  which  such  offender 
shall  have  bo  become  possessed,  and  shall  in 
addition  to  such  forfeiture  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  such 
term,  not  exceeding  six  calendar  months,  as  the 
convicting  justice  or  justices  shall  think  fit ;  and 
upon  any  information  against  any  person  for  a 
second  or  any  subsequent  offence,  a  copy  of  the 
former  conviction,  certified  by  the  proper  officer 
having  the  care  or  custody  of  sucn  conviction, 
or  any  copy  of  the  same  proved  to  be  a  true  copy, 
shall  be  sufficient  evidence  to  prove  such  former 
conviction ;  and  if  any  credible  person  shall 
prove  on  oath  before  a  justice  of  the  peace,  or 
person  ezercisiag  like  authority  according  to  the 
laws  of  the  part  of  Her  Mt^esty's  dominions  in 
which  the  o£wnce  shall  be  committed,  a  reason- 
able cause  to  suspect  that  any  person  has  in  his 
or  her  possession,  or  on  his  or  her  premises,  anv 
property  of  the  description  herein-before  described, 
on  or  with  respect  to  which  anv  such  offence 
shall  have  been  committed,  such  justice  may 
grant  a  warrant  to  search  for  such  property  as  in 
the  case  of  stolen  goods ;  and  if  upon  such  search 
any  such  property  shall  be  found,  the  same  shall 
and  may  be  seized  by  the  officer  charged  with 
the  execution  of  such  warranty  who  shall  bring 
the  offender  in  whose  possession  the  same  shall 
be  found  before  the  same  or  any  other  justice  of 
the  peace,  to  be  dealt  with  according  to  law: 
Provided  always,  that  it  shall  be  lawnil  for  the 
le^alatiue  of  any  of  Her  Majesty's  foreign  do- 
minions, 'on  the  recommendation  of  the  officer  or 
officers  for  the  time  being  administering  the 
government  thereof,  but  not  otherwise,  to  make 
provision  by  law  for  reducirg  such  pecuniarr 
penalty,  if  not  exceeding  twenty  pounds,  to  such 
amount  as  may  to  such  legislatuK  appear  to  be 
better  adapted  to  the  ability  and  pecuniuy  means 
of  Her  Magest^'s  subjects  and  others  inhabiting 
the  same,  which  reduced  penalty  shall  be  sued 
for  and  recovered  in  such  and  the  same  manner 


as  the  full  penalty  hereby  imposed:  Provided 
also,  that  it  shall  be  competent  to  Her  Miyesty, 
or  to  the  person  or  persons  administering  the 
government  of  anv  such  foreign  dominions  as 
aforesaid,  to  exercise,  in  respect  of  the  laws  so 
to  be  passed  as  aforesaid,  all  such  powers  and 
authorities  as  are  by  law  vested  in'  Her  Mi^esty 
or  in  any  such  officer  or  officers  as  aforesaid  in 
respect  of  any  other  law  made  or  enacted  by  any 
sucn  legislature. 

86.  If  any  constable  or  other  person  who  by 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  soldiers  in  any  part  of  the  United 
Kmgdom  shall  presume  to  billet  any  such  officer 
or  soldier  in  any  house  not  within  the  meaning 
of  this  Act,  without  the  consent  of  the  owner 
or  occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  soldier  on  duty,  when  there- 
unto required,  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given  before 
the  arrival  of  such  troops;  or  shall  receive, 
demand,  or  agree  for  any  money  or  reward  what- 
soever, in  order  to  excuse  any  person  from  re- 
ceiving such  officer  or  soldier ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  servants 
of  any  officers  or  soldiers,  in  any  such  houses, 
against  the  consent  of  the  occupiers;  or  shall 
neglect  or  refuse  to  execute  such  warrants  of  the 
justices  as  shall  be  directed  to  him  for  providing 
carriages,  horses,  or  vessels,  or  shall  demand 
more  than  the  legal  rates  for  the  same;  or  if  any 
person  ordered  by  any  constable  in  manner 
herein-before  directed  to  provide  carriages,  horses, 
or  vessels  shall  refuse  or  neglect  to  provide  the 
same  according  to  the  orders  of  such  constable, 
or  shall  do  any  act  or  thing  by  which  the  execu- 
tion of  any  warrants  for  providing  carriages, 
horses,  or  vessels  shall  be  hindered;  or  if  any 
constable  shall  neglect  to  deUver  in  to  the  justices 
at  quarter  sessions  lists  of  officers  and  soldiers 
of  the  foot  guards  quartered  according  to  the 
provisions  of  this  Act,  or  shall  wilfully  cause  to 
De  delivered  defective  lists  of  the  same ;  or  if  any 
person  liable  by  this  Act  to  have  any  officer  or 
soldier  quartered  upon  him  shall  refuse  to  receive 
and  to  afford  proper  accommodation  or  diet  in 
the  house  in  which  such  officer  or  soldier  is 

Quartered,  and  to  furnish  the  several  things 
irected  to  be  furnished  to  officers  and  soldiers, 
or  shall  neglect  or  refuse  to  furnish  good  and 
sufficient  stables,  together  with  good  and  suffi- 
cient oats,  hay,  and  straw,  in  Great  Britain  and 
Ireland,  for  aush  horse,  in  such  quantities  and  at 
such  rates  as  herein-before  provided ;  or  if  any 
innkeeper  or  victualler  not  having  good  and 
sufficient  stables  shall  refuse  to  pay  over  to  the 
person  or  persons  who  may  provide  stabling  such 
allowance  by  way  of  compensation  as  shall  be 
directed  by  any  justice  of  tne  peace,  or  ahail  pay 
any  sum  or  sums  of  money  to  any  soldier  on  the 
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march  in  lieu  of  Aimishing  in  kind  the  diet  and 
small  beer  to  which  such  soldier  is  entitled ;  or 
if  any  toll  collector  shall  demand  and  receive 
toll  from  any  of  Her  Majesty's  o£Bcers  or  soldiers, 
on  duty  or  on  their  march,  for  themselves  or 
for  their  horses,  or  from  any  recruits  marching 
by  route,  or  from  any  prisoners  under  military 
escort,  or  from  any  enrolled  pensioners  in  uniform 
when  called  out  for  training  or  in  aid  of  the 
civil  power,  or  for  any  carriages  or  horses  belong- 
ing to  Her  Majesty,  or  employed  in  her  service 
under  the  provisions  of  this  Act,  or  in  any  of 
Her  Mtyesty's  colonies,  when  conveying  persons 
or  baggage  or  returning  therefrom,  every  such 
constable,  victualler,  toll-keeper,  or  other  person 
respectively  shall  forfeit  for  every  such  offence, 
neglect,  or  refusal  any  sum  not  exceeding  five 
pounds  nor  less  than  forty  shillings ;  and  if  any 
person  shall  personate  or  represent  himself  to  be 
a  soldier  or  a  recruit,  with  the  view  of  fraudu- 
lently obtaining  a  billet,  or  money  in  lieu  thereof, 
he  shall  for  every  such  offence  forfeit  any  sum 
not  exceeding  five  pounds  nor  less  than  twenty 
shillings. 

87'.  If  any  military  affioer  shall  take  upon 
himself  to  quarter  soldiers  otherwise  than  is 
limited  and  allowed  by  this  Act,  or  shall  use  or 
offer  any  menace  or  compulsion  to  or  upon  any 
mavor,  constable,  or  other  civil  officer,  tending 
to  deter  and  discoiu^e  any  of  them  from  per- 
fbrming  any  part  of  their  duty  under  this  Act, 
or  tending  to  induce  any  of  them  to  do  anything 
contrary  to  their  said  du^,  such  officer  shall  for 
every  such  offence  (being  thereof  convicted 
before  any  two  or  more  justices  of  the  county  by 
the  oath  of  two  credible  witnesses)  be  deemed 
and  taken  to  be  thereupon  cashiered,  and  shall 
be  utterly  disabled  to  hold  any  militarv  employ- 
ment in  Her  Majesty's  service ;  provided  tnat  a 
certificate  of  such  conviction  shall  be  transmitted 
by  one  of  the  said  justices  to  the  Judge  Advocate 
in  London,  who  is  hereby  required  to  certify  the 
same  to  the  Commander-in-Chief  and  Secretary 
of  State  for  the  War  Department,  and  that  the 
said  conviction  be  affirmed  at  some  quarter  ses- 
sions of  the  peace  of  the  sud  county  held  next 
after  the  expiration  of  three  months  after  such  cer- 
tificate of  the  justice  shall  have  been  transmitted 
as  aforesaid;  and  if  any  military  officer  shall 
take,  or  knowingly  suffer  to  be  taken,  ftom  any 
person,  any  money  or  reward  for  excusing  the 
quartering  of  officers  or  soldiers,  or  shall  billet 
any  of  the  wives,  children,  men  or  maid  servants 
of  any  officer  or  soldier,  in  anv  honse,  acramat 
the  consent  of  the  occupier,  he  snail,  upon  being 
convicted  thereof  before  a  general  court-martial, 
be  cashiered;  and  if  any  officer  shall  constrain 
any  carriage  to  travel  beyond  the  distance  speci- 
fied in  the  justice's  warrant,  or  shall  not  discharge 
the  same  in  due  time  for  their  retnm  h<Mne  on 


the  same  day,  if  it  be  practicable,  except  in  the 
case  of  emergency  tor  which  the  justice  shall 
have  given  Ucence,  or  shall  compel  the  driver  of 
any  carriage  to  take  up  any  soldier  or  servant 
(except  such  as  are  sick)  or  any  woman  to  ride 
therein,  except  in  the  cases  of  emergency  as  afore- 
said, or  shall  force  anv  constable,  by  tnreatening 
words,  to  provide  saddle  horses  for  himself  or 
servants,  or  shall  force  horses  from  their  owners, 
or  in  Ireland  shall  force  the  owner  to  take  anv 
loading  until  the  same  shall  be  first  duly  weighed, 
if  the  same  can  be  done  within  reasonable  time, 
or  shall,  contrary  to  the  will  of  the  owner  or  his 
servant,  permit  any  person  whatsoever  to  put  any 

rkter  load  upon  any  carriage  than  is  directed 
this  Act,  such  officer  shall  forfeit  for  eveiy 
ofrence  any  sum  not  exceeding  five  pounds  not 
less  than  toTtj  shillings. 

88.  For  the  better  preservation  of  game  and 
fish  in  or  near  places  where  any  officers  shall  at 
any  time  be  quartered,  be  it  enacted,  that  every 
officer  who  shall,  without  leave  in  writing  from 
the  person  or  persons  entitled  to  grant  such 
leave,  take,  kill,  or  destroy  any  game  or  fish  in 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
shall  for  every  such  offence  forfeit  the  sum  of  five 
pounds. 

89.  Any  action  which  shall  be  brought  against 
any  person  for  anything  to  be  done  in  pursuance 
of  this  Act  shall  oe  brought  within  six  calendar 
months  after  the  doing  thereof,  and  it  shall  be 
lawful  for  every  such  person  to  plead  thereunto 
the  general  issue  Not  Guilty,  and  to  give  all  special 
matter  in  evidence  to  the  jury ;  and  if  the  verdict 
shall  be  for  the  defendant  in  any  such  action,  ot 
the  plaintiff  therein  become,  nonsuited,  or  suiSer 
any  discontinuance  thereof,  or  if  in  Scotland  such 
court  shall  see  fit  to  assoilaie  the  defendant  or 
dismiss  the  complaint,  the  court  in  which  the  said 
matter  shall  be  tried  shall  allow  unto  the  d^iend- 
ant  treble  costs,  for  which  the  said  defendant 
shall  have  the  Uke  remedy  as  in  other  caaes  where 
costs  are  by  law  given  to  defendants ;  and  every 
action  agamst  any  person  for  anything  done  in 
pursuance  of  this  Act,  or  af^ainst  any  member  or 
minister  of  a  court-martial  m  respect  of  any  sen- 
tence of  such  court,  or  of  anything  done  by  virtue 
or  in  pursuance  of  such  sentence,  shall  be  brought 
in  some  one  of  the  courts  ot  rectMrd  at  Westnun* 
ster,  or  in  Dublin,  or  in  India,  or  in  the  Court  of 
Session  in  Scotland,  and  in  no  other  court  whMt- 
Boever, 

90.  All  ofllenaes  for  which  any  pMialties  and 
forfeitures  are  by  this  Act  imposed  not  exceeding 
twenty  pounds,  over  and  above  any  f(nfeitui«  n 
value  or  treble  value,  shall  and  may  be  determined, 
and  such  penalties  and  fbrfeitures  and  fozftiture 
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of  value  or  tfeble  vaJue  recoveied,  in  every  part  of 
tike  United  Kingdom,  by  and  before  one  or  more 
justice  or  justices  of  the  peace,  under  the  provi- 
sions of  an  Act  passed  in  the  eleventh  and  twelfth 
jreus  of  the  reign  of  Her  Mtyesty  Queen  Victoria, 
intituled  "  An  Act  to  facilitate  the  performance 
"  of  the  duties  of  Justices  of  the  Peace  out  of 
"  Sessions,  within  England  and  Wales,  with  re- 
"  spect  to  summary  convictions  and  orders :" 
Provided  always,  that  in  all  cases  in  which  there 
shall  not  be  su£Bcient  goods  whereon  any  penalty 
or  forfeiture  can  be  levied,  the  offender  may  be 
oommitted  and  imprisoned  for  any  time  not  ex- 
ceeding six  calendar  months  ;  which  said  recited 
Act  shall  be  used  and  applied,  in  Scotland  and 
in  Ireland,  for  the  recovery  of  all  such  penalties 
and  forfeitures,  as  fully  to  all  intents  as  if  the 
said  recited  Act  had  extended  to  Scotland  and 
Ireland,  anything  in  the  said  recited  Act,  or  in 
an  Act  passed  m  the  fourteenth  and  fifteenth 
yews  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled  "  An  Act  to  consolidate  and  amend  the 
"  Acts  regulating  the  proceedings  at  Petty  Ses- 
"  aions,  and  the  duties  of  Justices  of  the  Peace 
"  out  of  Quarter  Sessions,  in  Ireland,"  to  the 
contruy  notwithstanding  ;  and  all  such  off^ioes 
committed  in  the  British  Isles  or  in  any  of  Her 
Majesty's  dominions  beyond  the  seas  may  be 
determined,  and  the  penalties  and  forfeitures  and 
forfeiture  of  value  or  treble  value  recovered,  before 
any  justices  of  the  peace  or  persons  exercising 
Wie  authority  according  to  the  laws  of  the  part 
of  Her  Majesty's  dominions  in  which  the  offence 
shall  be  committed;  and  all  penalties  and  for- 
feitures by  this  Act  imposed  exceeding  twenty 
pounds  shall  be  recovered  by  action  in  some  of 
the  courts  of  record  at  Westminster,  or  in  Dublin, 
or  in  India,  or  in  the  C!ourt  of  Session  in  Scotland, 
and  in  no  other  court  in  the  United  Kingdom, 
and  may  be  recovered  in  the  British  Isles,  or  in 
any  other  parts  of  Her  Majesty's  dominions,  in 
any  of  the  royal  or  superior  courts  of  such  isles 
or  other  parts  of  Her  Migesty's  dominions. 

91.  One  moiety  of  every  penalty,  not  including 
any  treble  value  of  any  articles,  adjudged  or  re- 
covered under  the  provisions  of  this  Act,  shall 
go  to  the  person  who  shall  inform  or  sue  for  the 
same,  and  the  remainder  of  the  penalty,  together 
with  the  treble  value  of  any  articles,  or,  where  the 
offence  shall  be  proved  by  the  person  who  shall 
infbrm,  the  whole  of  the  penalty,  shall  be  paid, 
in  the  United  Kingdom,  to  the  general  agent 
for  the  recruiting  service  in  London,  and  in 
India  to  the  milituy  secretary  of  the  government 
of  the  presidency  to  which  the  court  by  whom 
the  penalty  shall  be  adjudicated  shall  be  sul^ject, 
and  dsewhere  in  Her  Majesty's  dominions  to 
the  local  military  accountant,  to  be  at  the  disposal 
of  the  Secretary  of  State  for  the  War  Department, 
•nytiiing  in  an  Act  passed  in  the  fifth  and  sixth 


years  of  the  reign  of  His  late  Muesty  King 
William  the  Foowth,  intituled  "An  Act  to  pro- 
"  vide  for  the  regulation  of  Municipal  Corpora- 
"  tions  in  England  and  Wales,"  or  m  any  other 
Act  or  Acts,  to  the  contrary  notwithstanding. 
Every  justice  or  court  adjudging  any  penalty 
under  this  Act  shall  report  me  same  immediately, 
if  in  the  United  Kingdom,  to  the  said  Secretary  of 
State,  if  in  India  to  the  said  military  secretary, 
and  if  elsewhere  in  Her  Majesty's  dominions  to 
the  general  or  other  officer  commanding  at  the 
station. 

92.  Any  justice  in  the  United  Kingdom  within 
whose  jurisdiction  any  soldier  in  Her  Majesty's 
army,  or  on  the  permanent  staff  of  the  militia, 
ha\'ing  a  wife  or  child,  shall  be  billeted,  may 
summon  such  soldier  before  him  in  the  olace 
where  he  is  billeted,  (which  summons  fie  is 
hereby  directed  to  obey,)  and  take  his  examina- 
tion in  writing,  upon  oath,  touching  the  place  of 
his  last  legal  settlement,  and  such  justice  shall 
give  an  attested  copy  of  such  examination  to  the 
person  examined,  to  be  by  him  delivered  to  his 
commanding  officer,  to  be  produced  when  re- 
quired ;  which  said  examination  and  such  attested 
copy  thereof  shall  be  at  any  time  admitted  as 
good  and  legal  evidence  of  such  last  legal  settle- 
ment before  any  justices  or  at  any  general  or 
quarter  sessions,  although  such  soldier  be  dead 
or  absent  from  the  kingdom;  provided  that  in 
case  any  soldier  shall  be  again  summoned  to 
make  oath  as  aforesaid,  then,  on  such  examina- 
tion or  such  attested  copy  thereof  being  produced 
by  him  or  by  any  other  person  on  nis  behalf, 
such  soldier  shall  not  be  obliged  to  take  any 
other  oath  with  regard  to  his  legal  settlement, 
but  shall  leave  a  copy  of  such  examination,  or  a 
copy  of  such  attested  copy  of  examination,  if 
requured;  provided  also,  that  when  no  such 
examination  shall  have  been  required,  the  state- 
ment made  by  the  recruit  on  his  attestation  of 
his  place  of  birth  slukU  be  taken  to  be  his  last 
place  of  settlement  until  legally  disproved. 

93.  When  any  person  shall  hold  any  canteen 
under  proper  authority  of  the  War  Department, 
it  shall  be  lawful  for  any  two  justices  within  their 
respective  jurisdictions  to  grant  or  transfer  any 
beer,  wine,  or  spirit  licence  to  such  persons, 
without  r^^ard  to  time  of  year  or  to  the  notices 
or  certificates  required  by  any  Act  in  respect  of 
such  licences;  and  the  commissioners  of  excise, 
or  their  proper  officers  within  their  respective 
districts,  shall  also  grant  such  licences  as  afore- 
said ;  and  such  persons  so  holding  canteens,  and 
having  such  licences,  may  sell  theron  victuals 
and  exciseable  liquors,  as  empowered  by  snoh 
excise  licence,  without  being  subject  to  any 
penalty  or  fcnfeiture. 
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94.  All  muster  rolls  and  accounts  and  pay  and 
pension  lists  which  are  required  to  be  verified  by 
declaration  shall  be  so  verified  and  attested  free 
of  stamp  duty,  and  without  fee  or  reward  paid 
for  such  declaration  or  attestation. 

95.  All  commissaries,  regimental  paymasters, 
and  all  other  accountants  for  military  services, 
storekeepers,  and  barrack  masters,  upon  making 
up  their  accounts,  and  all  commissaries  and 
storekeepers  upon  returning  irom  any  foreign 
service,  shall  severally  make  the  respective  decla- 
rations described  in  the  schedule  to  this  Act 
annexed ;  which  declarations,  if  made  in  any  part 
of  the  United  Kingdom,  shall  be  made  before 
some  justice,  or  other  person  authorised  to  ad- 
minister oaths  and  declarations,  and  if  made  on 
foreign  service  shall  be  made  before  the  officer 
commanding  in  chief,  or  the  second  in  command, 
or  the  quartermaster  or  deputy  quartermaster 
general  or  any  assistant  quartermaster  general  of 
the  army,  who  shall  respectively  have  power  to 
administer  and  receive  the  same. 

96.  All  oaths  and  declarations  which  are 
authorised  and  required  by  this  Act  may  be 
administered  (unless  where  otherwise  provided) 
by  any  justice  of  the  peace,  or  other  person 
having  authority  to  administer  oaths  and  decla- 
rations ;  and  any  person  taking  a  false  oath  or 
declaration  where  an  oath  or  declaration  is 
authorised  or  required  by  this  Act  shall  be 
deemed  guilty  of  wilful  and  corrupt  peiju^,  or 
of  wilfiillv  making  a  false  declaration,  and  being 
thereof  auly  convicted  shall  be  liable  to  such 
pains  and  penalties  as  by  law  any  person  con- 
victed of  wilful  and  corrupt  perjury  is  subject  and 
liable  to;  and  every  commissioned  officer  con- 
victed before  a  general  court-martial  of  peijunr, 
or  of  wilfully  making  a  false  declaration,  snail  be 
cashiered,  and  every  soldier  or  other  person 
amenable  to  the  provisions  of  this  Act  found 
guilty  thereof  by  a  general,  district,  or  garrison 
court-martial  shall  be  punished  at  the  discretion 
of  such  court.  In  Inua,  in  all  cases  where  any 
oath  is  hereby  required  to  be  taken,  or  any  person 
is  hereby  required  to  be  sworn,  a  solemn  decla- 
ration or  affirmation  may  be  substituted,  if  br 
the  laws  for  the  time  being  in  force  in  India  such 
declaration  or  affirmation  would  be  allowed  to  be 
substituted  in  the  place  of  an  oath,  in  case  the 
party  were  about  to  depose  as  a  witness  in  a  civil 
action  in  anv  of  the  supreme  courts  at  the  presi- 
dencies ;  ana  an^  person  wilfully  and  knowingly 
giving  folse  testimony  on  oath  or  solemn  decla- 
ration or  affirmation  in  any  case  wherein  sUch 
oath  or  solemn  declaration  or  affirmation  shall 
have  been  made  for  the  purpose  of  this  Act,  or 
any  proceedings  under  this  Act,  shall  be  deemed 
guU^  of  wilAil  and  corrupt  peijury,  and,  being 


duly  convicted  thereof  before  a  court-martial  or 
otherwise,  shall  be  liable  to  such  pains  and 
penalties  as  by  any  law  in  force  in  England,  or 
by  any  law  in  force  in  India,  any  persons  con- 
victed of  wilful  and  corrupt  peijury  are  sutqect 
and  liable  to. 

97-  All  crimes  and  offences  which  have  been 
committed  against  any  former  Act  for  punisImiK 
mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  their  quarters,  or  against 
any  Act  for  punishing  mutiny  and  desertion  of 
officers  and  soldiers  in  the  service  of  the  East 
India  Company,  or  against  any  of  the  Articles 
of  War  made  and  established  by  virtue  of  either 
of  the  same,  may,  during  the  continuance  of  this 
Act,  be  tried  and  punished  in  like  manner  as  if 
they  had  been  committed  against  this  Act ;  and 
every  warrant  for  holding  any  court-martial  under 
any  such  former  Act  shall  remain  in  full  force, 
and  all  proceedings  of  courts -martial  convened 
and  held  under  any  such  warrant  shall  be  con- 
tinued, notwithstanding  the  expiration  of  such 
Act :  Provided  always,  that  no  person  shall  be 
liable  to  be  tried  or  punished  for  any  offence 
against  any  of  the  said  Acts  or  Articles  of  War 
wnich  shall  appear  to  have  been  committed  more 
than  three  yean  before  the  date  of  the  warrant 
for  such  tnal,  unless  the  person  accused,  by 
reason  of  his  having  absented  himself,  or  of  some 
other  manifest  impediment,  shall  not  have  been 
amenable  to  justice  within  that  period,  in  which 
case  such  person  shall  be  liable  to  be  tried  at  any 
time  not  exceeding  two  years  after  the  impedi- 
ment shall  have  ceased. 

98.  It  shall  be  the  duty  of  all  officers  and 
soldiers  to  observe  and  conform  to  the  provisions 
contained  in  "  The  Rei;imental  Debts  Act,  1863," 
and  in  the  regulations  for  the  better  execution 
of  the  purposes  of  the  said  Act  prescribed  from 
time  to  time  by  warrant  under  the  royal  sign 
manual. 

99.  In  all  places  in  India  where  any  body  of 
Her  Majesty's  forces  may  be  serving  situate 
beyond  the  jurisdiction  of  any  court  of  small 
causes  established  by  or  under  the  authority  of 
the  Governor  General  of  India  in  council,  acbons 
of  debt  and  all  personal  actions  against  officen 
or  against  persons  licensed  to  act  as  sutlers,  or 
other  persons  amenable  to  the  provisions  of  this 
Act  not  being  aoldiers,  shall  be  cognizable  before 
a  court  of  requests  composed  of  imlitaiy  officen, 
and  not  elsewhere,  pronded  the  value  in  queitioD 
shall  not  exceed  four  hundred  rupees,  and  that 
the  defendant  wm  a  person  of  the  above  desenp- 
tion  when  the  cause  of  action  arose,  which  cout 
the  commanding  officer  of  any  camp,  gaitiMn, 
cantonment,  rar  military  post  is  hereby  authorised 
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and  empovwed  to  convene.  Whenever,  owing  to 
paucity  of  officers,  or  to  an^  other  cause,  a  court 
of  rM)uest8  cannot  conveniently  be  held  at  the 
station  where  the  defendant  or  defendants  may 
be,  it  shall  be  lawful  for  the  officer  commanding; 
{he  division  or  district  to  authorise  the  assembly 
of  a  court  by  the  officer  commanding  at  the 
nearest  place  where  such  court  can  be  formed. 
Courts  of  requests  shall  in  all  practicable  cases 
consist  of  five  commissioned  officers,  and  in  no 
instance  of  less  than  three,  and  the  president 
thereof  shall  in  all  practicable  cases  be  a  field 
officer,  and  in  no  case  be  under  the  rank  of  a 
c^tain,  and  evety  member  shall  have  served  five 
years  as  a  commissioned  officer;  and  the  president 
and  members  assisting  at  any  snch  court,  before 
any  proceedings  be  had  before  it,  shall  take  the 
foUowing  oath,  which  oath  shall  be  administered 
by  the  president  of  the  court  to  the  other  mem- 
bers thereof,  and  to  the  president  by  any  member 
having  first  taken  the  oath ;  (that  is  to  say,) 

*  I  swear,  that  I  will  duly 

'  administer  justice  according  to  the  evidence  in 
'  the  matters  that  shall  be  brought  before  me. 

'  So  help  me  GOD.' 

And  all  witnesses  before  any  such  court  shall  be 
examined  in  the  same  manner  as  in  the  case  of 
a  trial  by  courts-martial.  All  actions  of  debt  and 
personal  actions  against  persons  amenable  to  this 
Act  within  the  jurisdiction  of  any  court  of  small 
causes  shall  be  cognizable  by  such  court  to  the 
extent  of  its  powers;  and  all  such  actions  where 
the  amount  sued  for  exceeds  four  hundred  rupees 
shall  be  cognizable  by  a  civil  court  or  court  of 
small  causes  only  i  and  it  shall  be  competent  for 
any  civil  court  or  court  of  small  causes,  or  for 
any  military  court  of  requests  held  in  lieu  thereof 
under  the  authority  of  this  section,  upon  finding 
or  awardiog  any  debt  or  damage,  either  to  award 
execution  thereof  generally,  or  to  direct  specially 
that  the  whole  or  any  part  thereof  shall  be 
stopped  and  paid  over  to  tne  plaintiff  out  of  any 
part  not  exceeding  one  half  of  any  pay  or  allow- 
ance, or  out  of  any  other  public  money  which 
may  respectively  be  coming  to  the  defendant  in 
the  current  or  any  iuture  month  or  months,  or  to 
direct  the  same  to  be  so  paid  by  instalments.  In 
regard  to  awards  of  execution  general  civil  courts 
and  courts  of  small  causes  shall  proceed  in  ac- 
cordance with  the  rules  of  procedure  for  such 
courts  in  India ;  and  in  all  cues  where  execution 
•hall  be  awarded  generally  bv  a  military  court  of 
requests,  the  debt,  if  not  paia  forthwith,  shall  be 
levied  by  seizure  and  puolic  sale  of  such  of  the 
defendant's  goods  and  property  as  may  be  found 
within  the  camp,  garrison,  cantonment,  or  military 
post,  under  a  written  order,  of  the  commanding 
officer,  grounded  on  the  judgment  of  the  court, 
and  all  orders  of  such  commanding  officer  as  to 
the  manner  <tf  sudi  sale,  or  the  prrson  by  whom 


the  same  shall  be  made,  or  otherwise  respecting 
the  same,  shall  be  valid  and  binding;  and  any 
goods  and  property  of  the  defendant  found  within 
the  limits  of  the  camp,  garrison,  cantonment,  or 
military  post  to  which  the  defendant  shall  belong 
at  any  subsequent  time  shall  be  liable  to  be  seized 
and  sold  in  hke  manner  in  satisfaction  of  any  re- 
mainder of  such  debt  or  damages;  and  if  any 
question  shall  arise  whether  any  such  effects  or 
property  are  liable  to  be  taken  in  execution  as 
aforesaid,  the  decision  and  order  of  the  said  com- 
manding officer  shall  be  final  and  conclusive  with 
respect  to  the  same,  and  if  sufficient  goods  shall 
not  be  found  within  the  limits  of  the  camp,  gar- 
rison, cantonment,  or  military  post,  then  any 
public  money  or  any  part  not  exceeding  one  half 
of  the  pay  or  allowances  accruing  to  the  defendant 
shall  be  stopped  in  liquidation  of  such  debt  or 
damages ;  and  if  such  defendant  shall  not  receive 
pay  as  an  officer  or  from  any  public  department, 
but  be  a  sutler,  servant,  or  follower,  he  may  be 
arrested  by  like  order  of  the  commanding  officer, 
and  imprisoned  in  some  convenient  place  within 
the  military  boundaries  for  any  period  not  exceed- 
ing two  months,  unless  the  debt  be  sooner  paid ; 
and  the  said  commanding  officer  shall  not,  nor 
shall  any  person  acting  on  his  orders  in  respect  of 
the  matters  aforesaid,  incur  any  liability  to  any 
person  or  persons  whomsoever  for  any  act  done 
by  him  in  pursuance  of  the  provisions  aforesaid ; 
and  in  cases  where  the  said  court  shall  direct 
specially  that  the  whole  or  any  part  of  the  debt  or 
damages  shall  be  stopped  ana  paid  out  of  part  of 
any  pay  and  allowances,  or  out  of  any  public 
money,  the  same  shall  be  stopped  and  pud  ac- 
cordingly in  conformity  with  direction :  Provided 
always,  that  nothing  herein-before  contained  shall 
enable  any  such  action  as  aforesaid  to  be  brought 
in  a  miUtary  court  of  requests  by  any  officer  or 
soldier  against  any  officer:   Provided  also,  that 
the  articles  of  military  equipment  of  any  defen- 
dant shall  not  be  deemed  "  goods  and  property  " 
under  this  section. 

100.  The  government  of  any  of  the  presidendes 
in  India  may  suspend  the  proceedings  of  any 
court-martial  held  in  India  on  any  officer  or 
soldier  belonging  to  Her  Majesty's  Indian  forces 
within  such  presidencies  respectively ;  and  if  any 
officer  belonging  to  Her  Muesty's  Indian  forces 
shall  think  himself  wronged,  by  the  officer  com- 
manding the  regiment,  and  shall  upon  due  appli- 
cation made  to  him  not  receive  the  redress  to 
which  he  mav  consider  himself  entitled,  he  may 
complain  to  his  commander-in-chief  in  order  to 
obtain  justice,  who  is  hereby  required  to  examine 
into  such  complaint,  and  thereupon,  either  by 
himself  or  by  his  a4jutant  general,  to  make  his 
report  to  the  government  of  the  presidency  to 
which  such  officer  belongs,  in  order  to  receive  the 
further  directions  of  such  government. 
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101.  Any  officer  or  soldier,  or  other  penon 
subject  to  this  Act,  who  shall  be  serving  in  the 
territories  of  any  foreign  state  in  India  or  in  any 
country  in  India  under  the  protection  of  Her 
Mqes^,  or  at  any  place  in  Her  Mi^esty's  domi- 
nions in  India  (other  than  Prince  of  Wales  Island, 
Singapore,  or  Malacca),  at  a  distance  of  upwards 
of  one  hundred  and  twenty  miles  from  the  presi- 
dencies of  Fort  William,  Fort  Saint  George,  and 
Bombay  respectively,  and  who  shall  be  acnised  of 
having  committed  any  offence  which,  if  conunitted 
in  England,  would  be  pnnisbable  by  the  criminal 
law  there,  may,  if  the  same  be  also  punishable 
under  the  Indian  penal  code  for  the  time  being, 
be  tried  by  a  general  court-martial  to  be  appointed 
by  the  general  or  other  officer  commanding  in 
chief  in  such  place  for  the  time  being,  and,  if 
found  guilty,  shall  be  liable  to  be  sentenced  by 
such  court-martial  to  suffer  such  punishment  as 
may  legally  be  awarded  b^  any  of  Her  Majesty's 
courts  of  criminal  jurisdiction  within  Her  Ma- 
jesty's dominions  of  India  in  respect  of  a  like 
offence  committed  within  the  jurisdiction  of  such 
last-mentioned  court ;  but  no  sentence  of  a  general 
court-martial  for  any  such  offence  shall  be  carried 
into  execution  until  the  same  shall  have  been 
'  duly  confirmed ;  and  it  shall  be  lawful  for  such 
general  or  other  officer  commanding  in  chief  as 
aforesaid  to  confirm  the  sentence  of  any  such 
general  court-martial ;  and  such  genoal  or  other 
officer  as  aforesaid  ma^,  if  he  shall  think  fit,  sus- 
pend, mitigate,  or  remit  the  sentence ;  or,  in  the 
case  of  a  sentence  of  penal  servitude,  may  com- 
mute the  same  to  imprisonment,  with  or  without 
hard  labour,  for  such  period  as  to  him  shall  seem 
fit :  Provided  always,  that  in  all  cases  wherein  a 
sentence  of  death  or  penal  servitude  shall  have 
been  awarded  by  anv  such  general  court-martial 
held  for  the  trial  of  a  commissioned  officer,  or 
where  a  sentence  of  death  shall  have  been  awarded 
by  any  such  general  court-martial  held  for  the 
trial  of  an^  person  subject  to  this  Act  other  than 
a  commissioned  officer,  such  sentence  shall  not  be 
carried  into  execution  until  it  shall  have  been 
duly  approved  by  the  Governor  General  in  Coun- 
cil, or  Governor  in  Council  of  the  presidency  in 
the  territories  subordinate  to  which  the  offender 
shall  have  been  tried :  Provided  also,  that  any 
person  who  mav  have  been  so  tried  as  aforesaid 
shall  not  be  tried  for  the  same  offence  by  any 
other  court  whatsoever. 

102.  This  Act  shall  be  and  continue  in  force 
within  Great  Britain  from  the  twenty-fifth  day  of 


April  one  thousand  eight  hundred  and  seventy 
inclusive  until  the  twenty-fifth  day  ctf  April  one 
thousand  eight  himdred  and  seventy-one;  and 
shall  be  and  continue  in  force  within  Ireland,  and 
in  Jersey,  Guernsey,  Aldemey,  Sark,  and  Isle  of 
Man,  and  the  islands  thereto  belonging,  from  the 
first  day  of  May  one  thousand  eight  hundred  and 
seventy  inclusive  until  the  first  day  of  May  one 
thousand  eight  hundred  and  seventy-one;  and 
shall  be  and  continue  in  force  within  the  garrison 
of  Gibraltar,  the  Mediterranean,  and  in  Spain  and 
Portugal,  from  the  first  day  of  August  one  thou- 
sand eight  hundred  and  seventy  inclusive  until  the 
first  day  of  August  one  thousand  eight  hundred 
and  seventy-one;  and  shall  be  and  continue  in 
force  in  all  other  parts  of  Europe  wh»e  Her  Ma- 
jesty's forces  may  be  serving,  and  in  the  West 
Indies  and  America,  from  the  first  day  of  Septem- 
ber one  thousand  eight  hundred  and  seventy 
inclusive  until  the  first  day  of  September  one 
thousand  eight  hundred  and  seventy -one;  and 
shall  be  and  continue  in  force  in  India,  and 
mthin  the  Cape  of  Good  Hope,  the  Isle  of  France 
or  Mauritius  and  its  dependencies.  Saint  Helena, 
and  the  settlements  on  the  western  coast  of  Africa, 
from  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-one  inclusive  until  the  &8t 
day  of  January  one  thousand  eight  hundred  and 
seventy-two ;  and  shall  be  and  continue  in  force 
within  British  Columbia  and  Vancouver's  Island 
from  the  date  of  the  promulgation  thereof  in 
general  orders  there  inclusive  until  the  first  day  of 
January  one  thousand  eight  hundred  and  seventy- 
two;  and  shall  be  and  continue  in  force  in  all 
other  places  from  the  first  day  of  February  one 
thousand  eight  hundred  and  seventy-two  mcln- 
sive  until  the  first  day  of  February  one  thousand 
eight  hundred  and  seventy-tmree :  Provided 
always,  that  this  Act  shall,  from  and  after  the 
receipt  and  promulgation  thereof  in  general  orders 
in  any  part  of  Her  Majesty's  dominions  or  else- 
where beyond  the  seas,  become  and  be  in  full 
force,  anything  herein  stated  to  the  contrary  not- 
withstanding. 

103.  The  words  Commander-in-Chief  in  this 
Act  shall  be  held  to  include  the  field  marshal  or 
other  officer  commanding  in  chief  Her  Mi^esty's 
forces  for  the  time  being. 

104.  The  ninth  section  of  The  Army  Enlist- 
ment Act,  1867,  and  the  tenth  section  of  the 
same  Act,  except  aa  to  enlistments  which  may 
have  been  made  thereunder,  are  repealed. 
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Notice  to  be  ffiven  to  a  Recruit  at  the  time 
of  hia  Enlistment. 


Date 


187 


Takb  Notice,  that  you  enlisted  with 
at  o'dockt 

on  the  day  of  for  the 

regiment  [instead  of  the  words  "  for  the 

regiment"  any  vords  may  be  stA- 
ttituted  tohieh  are  applicable  to  the  case],  and  if 
you  do  not  come  to  [here  name  someplace'] 

on  or  before         o'clockf         on  the  day  of 

*  Name  of  the  recruit,     f  A.M.  or  P.M.  as  the  cue  may  be- 


for  the  purpose  of  being  taken  before  a 
justice,  either  to  be  attested  or  to  release  your- 
self from  your  engagement  by  repaying  the 
enlisting  shilling  and  any  pay  you  may  have 
receivea  as  a  recruit,  and  by  paying  twenty 
shillings  as  smart  money,  you  will  be  liable  to 
be  punished  as  a  rogiie  and  vagabond. 

You  are  hereby  also  warned  that  you  will  be 
liable  to  the  same  punishment  if  you  make  any 
wilfully  false  representation  at  the  time  of 
attestation,  or  false  answers  to  the  questions 
now  asked  of  you. 

Stgnature  of  the  non-commis-  \ 

stoned  officer  serving  the  notice.   J 


Questions  this  day  put  to  the  Recruit  before  Enlistment,  as  required  by  the  Mutiny  Act. 

1.  What  is  your  name  7         ...... 

2.  In  what  parish,  and  in  or  near  what  town,  and  in  what  county  \ 

were  you  bom  ?-        -        -        -        -        -        -        -        -J 

3.  What  is  your  age  ?  ......  

4.  What  is  your  trede  or  calling?       .  v  .  .  

6.  Are  you  an  apprentice  ?      -  -  -  -  -  -  

6.  Are  you  married,  or  a  widower,  and,  if  so,  have  you  any  children  1    

7.  Do  you  now  belong  to  any  regiment  or  any  corps  in  Her  Ma- 1 

jesty's  army,  or  to  the  militia,  or  to  the  Naval  Coast  Volunteers,  V 

or  to  the  Royal  Naval  Reserve  Force  ?  -  -  -  -  J 

8.  Have  you  ever  served  in  the  army,  marines,  or  in  Her  Mtgesly's  1  

Indian  Forces ?  -  -  -  -  -  -J 

9.  Have  you  ever  been  rejected  as  unfit  for  Her  Mi^esty's  service  ?   -  

10.  Have  you  ever  been  marked  with  the  letter  D.  or  letters  B.C.  ? . _ 


Attestation  Paper. 
Questions  to  be  put  to  the  recruit  before  attestation. 


town  of 


years. 


in  or  near  the 

.in  the  county  ot 

months. 


1.  What  is  your  name  ?        -  -  -  -   . . 

2.  In  what  parish,  and  in  or  near  what  town,  and  f  ^^^P^*''  '^- 
in  what  coimty  were  you  bom  1  -  - 1 

3.  What  is  your  age  ?  -  -  -  -  . 

4.  What  is  your  trade  or  calling  7 

5.  Are  you  an  apprentice  7     •  -         - 

6.  Are  you  married  ?  ..... 
Du  you  now  belong  to  the  militia,  or  to  the' 

Naval   Coast  Volunteers,   or  to  the  Royal 

Naval  Reserve  Force  ?  or 
Do  you  belong  to  any  regiment  or  corps  in 

H»r  Miqestj^s  armvf 
8.  Have  ^ou  ever  servea  in  the    army,  marines,  1 

militia,    navy,  or   in  Her  M^esty**  Indian  \  ■ — 

Forces?*  ...  -  .J 

*  If  ao,  the  recruit  ia  to  atate  the  partloalars  of  Ma  fbrmer  aerrloe,  and  the  CMiae  of  hia  diaabMTie,aiidlatopi«dneehia 
larofament  oaitifloate  of  dlaohwRe. 


7 


Digitized  by 


Google 


44 


STATUTES  OP  THE  REALM. 


[chap. 


10. 


Have  you  ever  beea  rejected  as  unfit  for  Her  1 
Majesty's  service,  or  for  Her  Majesty's  Indian  I 
Forces,  upon  any  prior  enlistment  ?     -  -  J 

Have  you  ever  been  marked  with  the  letter  "  D  ' 
or  the  letters  "  B.C."  ? 


11.  Where,  when,  and  by  whom  were  you  enlisted  ? 


13 
14 

15 


12.  Did  you  receive  a  notice,  and  did  you  under- 
stiuid  its  meaning?     .  -  .  . 

For  what  bounty  and  kit  did  you  enlist? 
Have  you  any  objection  to  make  to  tbe  manner  < 

of  your  enlistment  ?     - 
Are  you  willing  to  be  attested  to  serve  in  the 
regiment  of 
or    for    "general  service"  for  the  term    of 
twelve  years,  provided  Her  Majesty  should  so 
long  require  your  services  ;  and  also  for  such 
further  term,   not ,  exceeding  twelve  months, 
as    shall    he   directed    by    the    commanding 
officer  on    any  foreign,  colonial,    or    Indian 
station?         -              "            "            "            *_ 
Signature  of  recruit 
Witness 


}- 

rAt 

}- 


day  of. 
By 


_on  the 


_at_ 


_o'clock, m. 


_and  a  &ee  kit 


Declaration    to  be   made    by   Rbcruit  on 
Attestation. 

I  do  solemnly  and  sincerely 

declare,  that  to  the  best  of  my  knowledge  and 
belief  the  above  answers  to  the  foregoing  ques- 
tions made  and  signed  by  me  are  true ;  and  that 
I  am  willing  to  be  attested  for  the  term  of  twelve 
years,  provided  Her  Mt^esty  should  so  long  re- 
quire my  services,  and  also  for  such  further  term, 
not  exceieding  twelve  months,  as  shall  be  directed 
by  the  commanding  officer  on  any  foreign, 
colonial,  or  Indian  station. 

Signature  of  recruit 

Signature  of  witness 


Oath  to  be  taken  by  a  Recruit  oh 
Attestation. 

I  do  make  oath,  that  I  will  be 

fitithful  and  bear  true  allegiance  to  Her  Mqeaty, 
her  heirs  and  successors,  and  that  I  will,  as  m 
du^  bound,  honestly  and  faithfully  defend  Her 
Mtyes^,  her  heirs  and  successors,  in  person, 
crown,  and  dignity,  against  all  enemies,  and 
will  observe  and  obey  all  orders  of  Her  Majesty, 
her  heirs  and  successors,  and  of  the  generals 
and  officers  set  over  me. 

So  help  me  GOD. 

Witness  my  hand, 

Sigruiture  qf  recruit 

Witness  present 


werel 


The  above  questions 
asked  of  the  said 
and  answered  by  him 
in  my  presence,  as  herein 
recorded;  and  the  said 
made  the  above 
declaration  and  oath  be- 
fore me  at 

this  day  of 

one  thousand 
eight  hundred  and 
at  o'clock,        m.J 

Signature  of  the  justice  . 


yote. — The  recruit  should,  if  he  reqiiires  it,  reoeiTe  a 
certified  copy  of  the  dedamtion. 

It  is  destrmble  that  at  least  half  tn  hour  bejond  the 
twenty-four  houn  prescribed  by  the  Mutiny  Act  ahoaM 
hsre  expired  before  attestation,  and  that  a  recruit  ahoula 
invariably  be  attested  at  least  half  an  hour  before  the  ex- 
piration of  ninety-six  houn  fh>m  the  time  of  enUstmeni 


Declaration  to  be  made  by  a  Soldier,  or 
Person  having  been  a  Soldier,  on  renewing 
is  sennce. 

I  do  declare,  that  I  am  at 

present  (')  in  captain  companjr,  in 

the  regiment ;  (*)  that  I  enhsted 

on  the  day  of  ft" 

a  term  of  years  j  that  I  am  of  the 

eof  years;  and  that  I  will  serve 

er  Majesty,  her  heirs  and  successors,  in 

regiment  C)  for  such  further  term  at 

0)  Or  was,  as  the  ease  may  be.  ,_ 

(')  The  ftntcoinc  portioD  of   thia  dedaratioa  nu7  ns 

altered,  by  ■absotnting  the  Tord  "  corps  "tat'  ~ 

to  suit  each  particular  case. 


^; 
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shall  complete  a  tottil  service  of  twenty-one 
years,  provided  my  services  should  so  long  be 
required,  and  also  for  such  further  term,  not  ex- 
eerainff  twelve  months,  as  shall  be  diriected  by 
the  conunanding  ofiBcer  on  any  foreign,  colonial, 
at  Indian  station. 

Declared  before  me 

Date !^  ±  _ . . 

Place,  at 


^Signature  of  soldier. 
^Signature  oftritness. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  Apprrnticb  has  absconded. 

I  of  do  make  oath,  that  I  am 

by  trade  a  and  that  was  bound 

to  serve  as  an  apprentice  to  me  in  the  said  trade, 
by  indenture  dated  the  day  of 

for  the  term  of  vears ;  and  that  the  said 

did  on  or  about  the  day  of 

ab&cond  and  quit  my  service  without 
my  consent ;  and  that  to  the  best  of  my  know- 
ledge and  belief  the  said  is  aged  about 

years.    Witness  my  hand  at 
the  day  of  one  thousand 

eight  hundred  and 
Sworn  before  me  at  this! 

day  of  one  I 

thousand  eight  hundred  and  { 


Form  of  Justice's  Certificate  to  be  given  to 
the  Master  of  an  Apprbnticb. 


to  wit. 
certify,  that 
before  me  at 
of 


}I  one  of  Her  Mt^esty's 

justices  of  the  peace  of 


trade* 


of  came 

the  day 

one  thousand  eight  hundred  and 
,  and  made  oath  that  he  was  by 
,  and  that  was 

bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the 
day  of  for  the  term  of 

years;    and  that  the  said  apprentice  did  on  or 
about  the  day  of 

abscond  and  quit  the  service  of  the  said 

without  his  eonsent,  and  that  to  the 
best  of  his  knowledge  and  belief  the  said  ap- 
prentice is  aged  about  years. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  indentured  Labourer  in  any  of  Her 
Miyeaty's  colonies  or  possessions  has  ab- 
sctmded. 


I 

that 


of'  do  make  oath, 

was  bound  to  me  to  serve  as 


an  indentured  labourer  by  indenture  dated  the 
day  of  for  the  term 

of  years,  and  that  the  said 

did  on  or  about  the  day  of 

abscond  and  quit  my  service  without  my  consent. 
Witness,  Sfc.  [as  for  apprentice.'] 


Form  of  Justice's  Certificate  to  be  given 
to  the  Mastbr  of  an  indentured  Labourer. 

}I  one  of  Her  Miqesty's 

justices  of  the  peace  of 


came 
day 


to  wit 
certify,  that  *  of 

before  me  at  the 

of  and  made  oath  that 

was  bound  to  serve  as  an  indentured  labourer 
to  him  by  indenture  dated  the  day 

of  for  the  term  of 

years,  and  that  the  said  indentured  labourer  did 
on  or  about  the  day  of 

abscond  and  quit  the  service  of  the  said 
without  his  consent. 


Form  of  Declaration  of  Attestation  of  a 

Commissary's  or  Purveyor's  Accounts. 

I  do  solemnly  and  sincerely 

declare,  that  I  have  not  applied  any  monies  or 
stores  or  suppUes  under  my  care  or  distribution 
to  my  own  use,  or  to  the  private  use  of  any 
other  person  by  way  of  loan  to  such  person  or 
otherwise,  or  in  any  manner  appUed  them,  or 
knowingly  permitted  them  to  be  applied,  to  any 
other  than  public  purposes,  according  to  the 
duty  of  mv  office. 
Declared  before  me  by  the"] 

within-named  > 

this  day  of  J 


Justice  of  the  Peace  cf 

or    comnuMuJiw-fii-ciUef, 

or    second    tn    command,    et 

ctetera,  the  army  serving  i» 

et  c«tera  [as  the 

case  may  be"]. 


Form  of  Declaration  of  Attestation  of  a 
Storekeeper's  Accounts. 
I  ,  storekeeper  at  , 

do  hereby  solemnly  and  sincerely  declare,  that 
I  have  charged  myself  in  this  account  with  the 
several  sums  drawn  for  or  received  by  me  on 
imprests,  or  for  rents,  sale  of  old  stores,  or  for 
any  other  article  or  service;  that  they  are  just 
and  true,  and  include  every  sum  fbr  which  1  am 
accountable  during  the  period  stated.  J  also 
solemnlv  declare,  that  I  have  not,  directly  or 
indirectly,  received  any  profit,  fee,  emolument, 
or  advantage  whatever  beyond  my  salary  and 
authorized  allowances,  except  the  trifling  aidvan- 
tage  which  may  have  arisen  in  respect  to  the 
fhK^onal  parts  of  a  penny  in  the  totals  of  the 
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par  lists,  as  sanctioned  by  the  regulations 
of  19th  December  1832  y^  (see  art.  246,  at 
pt^e  65,  of  Home  Regulations) ;  and  I  further 
solemnly  declare,  that  the  several  sums  of  money 
for  which  I  have  taken  credit  as  disbursements 
in  this  account,  amounting  to 
have  been  actually  and  bon&  fide  paid  by  me  for 
the  respective  services,  without  any  deductions, 
to  the  several  persons  entitled  to  the  same,  and 
that  the  receipts  which  accompany  this  account 
have  been  actually  signed  and  witnessed  by  the 
persons  stated  therein ;  and  I  make  this  declara- 
tion, conscientiously  believing  the  same  to  be  true. 


Storekeeper  at 

Declared  before  me  at 
this  day  of  18 

Magistrate  for  ^ 


.} 


Form  of  Dbclaration  of  Attbbtation  of  a 
Barrack  Master's  Accounts. 

I  ,  barrack  master  of  the 

barracks  at  ,  do 

hereby  solemnly  and  sincerely  declare,  that  I 
have  charged  myself  in  this  accotmt  with  the 
several  sums  drawn  for  or  received  by  me  on  im- 
prests, or  for  rents,  damages,  and  deficiencies, 
washing  sheets.  Or  for  any  other  article  or 
service ;  that  they  are  just  and  true,  and  include 
every  sum  for  which  I  am  accountable  during 
the  period  stated.  I  also  solemnly  declare,  that 
I  have  not,  directly  or  indirectly,  received  any 
profit,  fee,  emolument,  or  advantage  whatever 
from  or  on  account  of  the  purchase  or  issue  of 
any  ot  the  articles  for  the  service  of  the  said 
barracks,  nor  have  I  any  property  in  lands, 
houses,  tenements,  or  any  article  used  or  em- 
ploved  in  the  service  of  the  War  Department; 
and  I  further  aolemnlv  declare,  that  the  several 
sums  of  money  for  which  I  have  taken  credit  as 
disbursements  in  this  account,  amounting  to 
,  have  been  actually  and 
bon&  fide  paid  bv  me  for  the  respective  services, 
without  any  deductions,  to  the  several  persons 
entitled  to  the  same,  and  that  the  receipts  which 
accompany  this  account  have  been  actually 
signed  and  witnessed  by  the  persons  stated 
therein ;  and  I  make  this  declaration,  conscien- 
tiously believing  the  same  to  be  true. 


Barraok  Matter  at_ 

Declared  before  me  at 
this  day  of 


18 


.} 


Magittrate/or  _ 


Form  of  Declaration  of  Attbstation  of  a 
Paymastbr's  Accounts. 

I  do  solemnly  and  sincerely 

declare,  that  the  foregoing  pay  list  of  the 

regiment  of  ,  for  the  p&nod 

ended  1 86    ,  contains  charges  of  pay 

for  only  such  non-commissioned  officers,  drum- 
mers, fifers,  biiglers,  and  privates  as  were 
effective  and  enticed  to  pay  auring,  and  rega- 
larly  mustered  at,  the  p>erioas  set  against  thini 
names ;  that  all  those  men  who  were  not  present 
at  the  respective  musters  taken  by  me  on  the 
,  the  ,  and  the 

have  the  true  reasons  of  their  absence 
stated  against  their  names ;  and  that  even 
absence  affecting  the  pay  or  allowances  of  such 
men  which  occurred  faietween  the  respective 
musters  is  properly  accounted  for. 

Also,  that  the  list  of  commissioned  ofScen 
prefixed  to  the  said  pay  list  contains  •  tme  and 
just  statement  of  the  names  of  all  the  commis- 
sioned officers  who  have  been  effective  and 
entitled  to  pay  as  belonging  to  the  said  regiment 
for  the  periods  therein  set  down  against  their 
respective  names;  also,  that  all  the  remarks 
opposite  to  their  names  on  the  muster  roU  have 
been  correctly  copied  therein ;  and  that  the  smn 
debited  in  the  general  state  of  this  pay  list  for 
the  pay  of  officers  has  been  actually  received  by 
me  and  paid  to  them  respectively. 

Also,  that  the  whole  of  the  sums  debited  in  this 
pay  list  and  account,  amountiog  to  , 

have  been  actually  and  bon&  fide  disbursed  by 
me  in  conformity  with  the  established  regula- 
tions, and  that  the  total  sum  received,  drawn  for, 
or  required  to  be  remitted  for  the  several  services 
therem  charged,  including  every  receipt  whatever, 
for  which  I  am  required  to  give  credit  in  these 
accounts,  is 

Also,  that  the  statement  at  the  foot  of  tiiis 
page  contains  a  full  and  correct  list  of  all 
abstracts  of  examination,  and  of  all  decisions 
on  abstracts  of  examination,  of  the  pay  list  of 
this  regiment  received  between  the 
of  186    (the  date  of  the  last  pay  list 

transmitted  to  the  War  Office  being  that  for  the 
period  ended  the  186  .)  and  the 

of  186    ,  ihe  date  of  this 

pay  list. 

Also,  that  the  total  amount  of  the  sums 
disallowed  in  the  said  decisions  is  credited  in 
this  pay  list,  in  conformity  with  article  21  of 
the  ezplanatoiv  directions,  dated  the  1st  Jnly 
1848. 

Also,  that  to  the  beat  of  my  knowledge  and 
belief  both  my  sureties  are  now  living ;  that  th* 
property  of  each  is  at  least  dpuble  that  for  which 
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he  is  sorety;  uid  that  they  respectively  reside  at 
the  places  under  mention^. 


Namei  of  nimtic*. 


Places  of  nddenoe. 


JPaymaster. 


Declared  and  subscribed  1 
before  me,  at 

this  day  TtKe  Peace  for 

rf  18 


■\' 


Justiee  of 


Form  of  Dbclaration  of  Attestation  of  the 
Accounts  of  a  Military  Accountant. 

I  hereby  solemnly  and  sincerely  declare,  that 
this  account,  compnsed  in  fblios,  is  just 

and  true,  according  to  the  best  of  my  knowledge, 
information,  and  belief;  and  I  make  this  de- 
claration, conscientiously  believing  the  same  to 
be  true. 

Miliiary  Aeeomttant. 

Jnstiee  of 


Declared 
at 
day  of 


before 
this 
18 


"■} 


the  Peace  for _ 


No. 


Dkbcription  Rrturn  of 

himself,"  as  the  case  may  be,"]  on  the 

mitted  to  confinement  at  on  the 

a  deserter  firom  [insert  regimeTU  or  corps']. 


who  was  apprehended  [or  "surrendered 
day  of  and  was  corn- 

day  of  as 


Age 

Hei^t 

Feet.                 iDobet. 

Complexian   ••---• 

TI«ir  ....... 

Byes 

Maries 

ProtMtble  date  of  enlistment,  and  where 

Probable  date  of  desertion,  and  firom  what  place 

Name   and  occapation  and  address  of  the  per- 
son by  whom    or  through  whose  means  the 
deserter  was  apprehended  and  secured. 

•  ' 

Partieolars     in    the    evidence    on    which    the 
piiaoaa  is   committed,  and  showing  whether 
>e  surrendered  or  was  apprehended,  and  in 
what  manner,  and  upon  what  grounds. 

*  It  Is  important  for  the  pnblic  aervioe,  and  for  the  intereat  of  the  deserter,  that  thii  part  of  the  return  should  be 
ancnistely  Oiled  up,  and  the  details  should  be  inserted  by  the  nugistmte  in  his  own  hsodwritiiig,  or,  under  his  dirsetion, 
hy  his  dole. 


I  do  hereby  certify,  that  the  prisona  has  been 
duly  examined  before  me  as  to  the  drcnmstanoe 
herein  stated,  and  has  declared  in  my  presence  that 
hef  a  deserter  from  the  above-mentioned 

corps. 

— ^— — — ^  Signature  and  address 
1^  magistrate, 
I  Signature  of  prisoner. 

■  Signalwre  ^informant, 

t  Insert;''ia  "  or  "is  not,"  as  the  case  may  be. 


I  certify,  that  I  have  inspected  the  prisoner,  and 
consider  himj  for  military  service. 

— ^.— — ^-^ —  Signature  of  militanf 
medical  officer,  or  ef  %  private 
medical  practitioner, 

t  Insert  '  lit "  or  "  nnflt,"  as  the  case  m«y  be ;  and,  if 
nnflt,  state  the  cause  of  unfltness. 

{  No  fee  will  be  allowed  to  a  private  medical  practitioner 
wheie  a  military  medical  ollloer  is  stationed,  nnlMs  it  is 
shown  that  his  serrioes  were  not  available. 
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Chap.  8. 
Marine  Mutinjf. 


ABSTRACT  OP  THE  BNACTMKNTH. 

1.  Power  to  Lord  High  Admiral,  SfC.  to  make  artieletfor  tke  pumithmeitt  qf  mtOimg,  detertio*,  tfc. 

2.  At  to  offences  agaiiut  former  Mutiiuf  Acts  and  Articles  of  War.    Limttation  as  to  time, 

3.  Provisions  of  this  Act  to  extend  to  Jersey,  tfc. 

4.  The  ordinary  course  of  law  not  to  be  interfered  with. 

6.  No  person  tried  by  civil  power  to  be  punished  by  court-martial  for  same  offence  except  by 
cashiering,  tfC. 

6.  Marines  to  be  subject  to  the  disc^line  of  the  navy  while  on  board  shw. 

7.  Power  to  Lord  High  Admiral,  ^c.  to  grant  commissions  for  hoUkng  general  courts-martial,  Bfc. 

Places  where  offenders  may  be  tried. 

8.  Powers  of  general  courts-martial. 

9.  Powers  ^district  or  garrison  courts-martial. 

10.  Powers  of  divisional  and  detachment  courts-martial. 

11.  Courts-martial  on  line  of  march  or  in  transport  sh^s,  tfC. 

12.  Powers  of  detachment  general  courts-martitU. 

13.  Officers  of  the  marine  and  land  forces  may  sit  in  conjunction  on  courts-martial. 

14.  If  no  superior  officer  of  land  forces  is  present  in  command  of  a  district,  tfC,  an  officer  of  marimes 

may  convene  a  court-martial. 

15.  President  of  courts-martial. 

16.  Proceedings  at  trial. 

17.  Swearing  and  summoning  witnesses. 

18.  No  second  trial,  but  revision  allowed. 

19.  Crimes  punishable  with  death. 

20.  Commutation  of  death  for  penal  servitude  or  imprisonment,  Sfc. 

21.  En^eszlement  punishable  by  penal  servitude,  imprisonment,  Sfc. 

22.  As  to  execution  of  sentences  of  penal  servitude  m  the  United  Kingdom. 

23.  As  to  execution  of  sentences  in  the  colonies. 

24.  Sentence  of  penal  servitude  may  be  commuted  for  imprisonment. 

25.  Of  forfeitures,  when  combined  with  penal  servitude. 

26.  Disposal  of  convict  after  sentence  of  penal  servitude. 

27.  Power  to  inflict  corporal  punishment  in  certain  cases. 

28.  Power  to  inflict  corporal  punishment  and  imprisonment. 

29.  Power  to  commute  corporal  punishment. 

30.  Power  to  commute  a  sentence  of  cashiering. 

31.  Forfeiture  of  pay  and  pension  by  sentence  of  court-martial. 

32.  Forfeiture  of  pay  on  conviction  of  desertion  or  felony. 

33.  Forfeiture  rfpay  when  tn  confinement :  or  during  absence  on  commitment  under  a  charge,  or  «■  arreat 

for  debt :  or  when  prisoner  of  war  ;  or  when  convicted  of  desertion  or  absence  without  leave  :  or 
when  absent  without  leave. 

34.  Stoppages. 

35.  Discharge  with  ignominy. 

36.  Marking  deserters  or  marines  discharged  with  ignominy. 
37>  Power  itf  in^nisonment  by  different  kinds  of  courts-martial. 

38.  Inqtrisonment  of  offender  already  under  sentence. 

39.  Term  and  place  of  imprisonment. 

40.  Proviso  for  removal  of  prisoners. 

41.  Custody  of  prisoners  under  military  sentence  in  common  gaols. 

42.  Subsistence  of  prisoners  in  common  gaols. 

43.  Notice  to  be  given  of  expiration  of  imprisonment  m  common  gaols. 

44.  Mililary  prisons  established  under  any  Act  for  punishing  mutiny  and  desertion  in  the  army  to  bt 

deemed  public  prisons. 

45.  Musters,  <md  penalty  on  false  musters. 

46.  Verifying  qf  muster  rolls. 

47.  Trials fbr  desertion  after  subsequent  re-enlistment. 
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49.  Apprekension  of  degerters.     Trantfer  of  deserters. 

49.  PauUy  on  marines  attempting  to  desert  from  kead  quarters. 

50.  Tewqmrary  eustotfy  qf  deserters  m  gaoh. 

51.  PrmubUent  eoi^ession  of  desertion. 

62.  PumshmeMtfor  bsdueing  mariius  to  desert. 

63.  Extensitm  offnrUmgk  in  case  of  sickness. 

64.  Marines  liaiUjo  be  taken  out  of  Her  Majesty's  service  only  for  felonjf  and  certain  misdemeanors,  or 

for  debts  amounting  to  301.  and  tqfwards  ;  but  not  Uabk  to  be  taken  out  of  Her  Majesty's  service 
far  dMs  under  301.,  or  for  not  maintaining  their  families,  or  for  breack  of  contract. 

55.  Ofieers  not  to  be  skeriffs,  mayors,  SfC. 

66.  Questions  to  be  put  to  recruits  on  enlisting. 

57.  Becrwits  when  deemed  to  be  enlisted. 

68.  fFken  recruits  to  be  taken  before  a  justice. 

59.  Dissent  and  relief  from  enUstmint. 

SO.  Attesting  of  recruits. 

61.  Beeruits  untU  tkey  kave  been  attested  or  received  pay  not  triable  by  court-martial,  but  in  certain 

cases  punishable  as  rogues  and  vagabonds. 

62.  Attested  recruits  triable  in  some  cases  either  before  two  justices  or  before  a  court-martial. 

63.  Recruits  absconding. 

64.  As  to  militiamen  enlisting  into  regular  forces. 

65.  Volunteer  permanent  stt^  ofieers  enlisting  into  regular  forces. 

66.  Penalty  on  persons  offending  as  to  enlistment. 
€7.  As  to  re-enUstment  abroad. 

68.  Apprentices  enlisting  to  be  liable  to  serve  after  tke  expiration  of  their  apprenticeship. 

69.  Cuttms  of  masters  to  apprentices. 

70.  No  i^prentice  claimed  by  the  master  shall  be  taken  away  without  a  warrant.     Punishment  of 

apprentices  enUtting. 

71.  Bemoval  of  doubts  as  to  attestation  of  marine. 

72.  Power  to  Admiralty  to  order  pay  to  be  withheld. 

73.  Billeting  of  marines. 

74.  Allowance  to  innkeepers. 
76.  Supply  tjf  carriages. 

76.  Rates  for  carriages. 

77.  At  to  stgiply  <jf  carriages,  ^e,  in  eases  of  emergency. 

78.  Justices  of  peace  to  direct  payment  of  sums  expended  for  carriages,  ^-c. 

79.  Lord  Liaiienant  oflrekmd  may  depute  persons  to  sign  routes. 

80.  Eaemption  from  tolls. 

81.  Marchvsg  money  on  discharge. 

82.  Penalties  upon  civil  subjects  offending  against  the  laws  relating  to  billets  and  carriages. 

83.  Penalty  upon  ofieers  of  marines  so  offending. 

84.  Penalty  for  forcible  entry  in  pursuit  of  deserters  without  warrant. 
86.  Penalty  for  purchasing  clothes,  tfC.from  any  marine. 

86.  Penalty  on  unlauiftil  recruiting. 

87.  PemUiy  on  killing  game  withtimt  leave. 

88.  Limitations  of  actions. 

89.  Recovery  of  penalties. 

90.  Appropriation  of  penalties. 

91.  Licences  of  canteen*. 

92.  Mode  of  recording  a  marine's  settlement. 

93.  Administration  of  oaths.    Perjury. 

94.  Definition  of  terms.    Marines  not  to  be  billeted  in  private  houses,  ^-c. 

95.  Duration  of  Act, 

Schedule. 


An  Act  for  the  Regulation  of  Her  Ma-  ^rJ'^J'^'''^^^^^^}.^^}^^!^ 

.     ,    ,    T>        1   ir     •        T.               t  M  jesty  a  fleet  and  naru  semce,  under  the  amotion 

jesty  8  Royal  Manne  Forces  wnile  on  •{,£  (he  Lord  High  Admiral  of  the  United  King- 

shore.                              (4th  April  1870.)  dom,  or  the  CommiMionen  tot  executing  the 

office  of  LiOTd  High  Admiral    afbreaaid  :   And 

WHBRKA8  it  is  judged  necesaaiy  fbr  the  safety  whereas  the  said  forces  maj  frequentlr  be  quar- 

of  the  United  Kingdom,  and  the  defence  of  the  tered  or  be  on  shore,  or  sent  to  do  outr  or  be 

possessions  of  this  realm,  that  a  body  of  Royal  on  board  transport  ships  or  merchant  snips  or 
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vessels,  or  ships  or  vessels  of  Her  Majesty,  or 
other  ships  or  vessels,  or  thej  may  be  under  other 
circumstances  in  which  they  will  not  be  subject 
to  the  laws  relating  to  the  sovemment  of  Her 
Majesty's  forces  by  sea:  And  whereas  no  man 
can  be  forejudged  of  life  or  limb,  or  subjected  in 
time  of  peace  to  any  kind  of  punishment  within 
this  realm,  by  martial  law,  or  in  any  other  manner 
than  by  the  judgment  of  his  peers,  and  according 
to  the  known  and  established  laws  of  this  realm  ; 
yet  nevertheless  it  being  requisite  for  the  retain- 
ing of  such  forces  in  their  duty  that  an  exact 
discipline  be  observed,  and  that  marines  who 
shall  mutiny  or  stir  up  sedition,  or  shall  desert 
Her  Majesty's  service,  or  be  guilty  of  any  other 
crime  or  offence  in  breach  of  or  to  the  prejudice 
of  good  order  and  discipline,  be  brought  to  a 
more  exemplary  and  speedy  punishment  than  the 
usual  forms  of  the  law  will  allow : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  as- 
sembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  It  shall  be  lawful  for  the  said  Lord  High 
Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid,  from  time 
to  time  to  make,  ordain,  alter,  and  establish  rules 
and  Articles  of  War,  under  the  hand  of  the  said 
Lord  High  Admiral,  or  under  the  hands  of  any 
two  or  more  of  the  said  Commissioners,  for  the 
better  government  of  Her  Majesty's  Royal  Marine 
forces,  and  for  the  punishment  of  mutiny,  de- 
sertion, immorality,  breach  of  discipline,  mis- 
behaviour, neglect  of  duty,  and  any  other  offence 
or  misconduct  of  which  they  shall  be  guilty,  in 
any  place  on  shore  or  afloat  in  or  out  of  Her 
Majesty's  dominions,  or  at  any  time  when  or 
under  any  circumstances  in  which  they  shall  not 
be  amenable  to  the  laws  for  the  government  of 
Her  Majesty's  ships,  vessels,  and  forces  by  sea, 
and  for  regulating  the  proceedings  of  courts- 
martial,  which  rules  and  articles  shaJl  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever;  and  copies  of  the  same  ^hall,  as 
soon  as  convenienlly  may  be  after  the  same  shall 
have  been  made,  be  transmitted  by  the  Secretary 
of  the  Admiralty  for  the  time  being  (certified 
under  his  hand)  to  the  judges  of  Her  Mi^esty's 
superior  courts  at  Westminster,  DubUn,  and 
Edinburgh  respectively,  and  also  to  the  governors 
of  Her  Miyesty's  dominions  abroad ;  provided 
that  no  person  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  within  the  British 
Isles  shall  by  such  Articles  of  War  be  subject  to 
suffer  any  punishment  extending  to  life  or  limb, 
or  to  be  kent  in  penal  servitude,  except  for  crimes 
which  are  by  this  Act  expressly  made  Uable  to 
such  punishment  as  aforesaid,  or  shall  be  subject, 
with  reference  to  any  crimes  made  punishable  by 


this  Act,  to  be  punished  in  any  manner  which 

may  be  inconsistent  with  the  provisions  of  this 
Act. 

2.  All  crimes  and  offences  committed  •gainit 
any  former  Act  made  for  the  regulation  of  the 
Royal  Marine  forces  while  on.  shore,  or  againit 
any  of  the  rules,  regulations,  or  Articles  of  War 
made  and  established  by  virtue  of  the  same,  may, 
during  the  continuance  of  this  Act,  be  tried,  in- 
quired of,  and  punished  in  like  manner  as  if  they 
had  been  committed  against  this  Act ;  and  eveiy 
warrant  for  holding  any  oonrt-martial  under  any 
former  Act  shKll  remain  in  full  force  notwith- 
standing the  expiration  of  such  Act ;  and  all  pro- 
ceedings of  any  court-martial  upon  any  trial 
begun  under  the  authority  of  such  former  Act 
shall  not  be  discontinued  br  the  expiiatkm  of 
the  same :  Provided  always,  tnat  no  person  shall 
be  liable  to  be  tried  and  punished  for  any  offence 
against  any  of  the  said  Acts  or  Articles  of  War 
which  shall  appear  to  have  been  oonuaitted  more 
than  three  years  before  the  date  of  the  commis- 
sion or  warrant  for  such  trial,  unless  tiie  person 
accused,  by  reason  of  his  having  absented  himself, 
or  of  some  other  manifest  impediment,  shall  not 
have  been  amenable  to  justice  within  that  period, 
in  which  case  such  person  shall  be  liable  to  be 
tried  at  any  time  not  exceeding  two  year*  after 
the  impediment  shall  have  ceased ;  and  provided 
also,  tnat  if  any  officer  or  marine  in  any  place 
beyond  the  seas  shall  commit  any  of  the  offences 
punishable  by  court-martial  under  this  Act,  and 
shall  escape  and  come  or  be  brought  into  this 
realm  before  he  be  tried  for  the  same,  he  shall, 
when  apprehended,  be  tried  for  the  same  as  if 
such  offence  had  been  committed  within  this 
realm. 

3.  This  Act  shall  extend  to  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  as  to  the  provisions 
herein  contained  for  enlisting  of  recruits,  whethor 
minors  or  of  full  age,  and  swearing  and  attesting 
such  recruits,  and  for  mustering  and  paving,  and 
to  the  provisions  for  trial  and  punishment  of 
officers  and  marines  who  shall  be  chwged  with 
mutiny  and  desertion  or  any  other  of  the  ofliencea 
which  are  by  this  Act  declared  to  be  punishable 
by  the  sentence  of  a  court-martial,  and  also  to 
the  provisions  which  relate  to  the  punishment  of 
persons  who  shall  conceal  deserters,  or  shall 
knowingly  buy,  exchange,  or  otherwise  receive 
any  arms,  medals  for  good  conduct  or  for  distin- 
guished or  other  service,  clothes,  military  furni- 
ture, or  regimental  necessaries  from  any  marine 
or  deserter,  or  who  shall  cause  the  colour  of  any 
such  clothes  to  be  changed ;  and  also  to  the  pro- 
visions for  exempting  marines  tram  being  taken 
out  of  Her  Majesty's  service  for  not  supportiiw 
or  for  leaving  chargeable  to  any  parish  any  win 
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or  diild  or  dtildiwii,  or  on  account  of  anv  breach 
of  contract  to  serve  or  work  for  amy  employer,  or 
oa  account  of  any  debta  under  thirty  pounds  in 
the  aaid  islands. 

4.  Nothing  in  this  Act  contained  shall  be  con- 
•tnied  to  extend  to  exempt  any  officer  or  marine 
from  beinf;  proceeded  against  by  the  ordinary 
course  of  kw  when  accused  of  felony  or  misde- 
meanor, or  of  any  misdemeanor  other  than  the 
nuademeanor  of  imising  to  comply  with  an  order 
of  justices  for  the  payment  of  money ;  and  any 
commanding  officer  who  shall  neglect  or  refuse, 
when  due  application  shall  be  made  to  him  for 
that  purpose,  to  deliver  over  to  the  civil  magis- 
trate any  officer  or  marine,  or  who  shall  wilfully 
obatruct,  neglect,  or  refuse  to  assist  any  peace 
officer  in  apprehending  any  such  offender,  shall, 
upon  conviction  thereof  in  any  of  Her  Majesty's 
courts  at  Westminster,  Dublin,  or  Edinburgh,  be 
deemed  to  be  thereupon  cashiered,  and  shall  be 
utterly  disabled  to  hold  any  civil  or  military 
office  or  employment  in  Her  Majesty's  service; 
and  a  certificate  of  such  conviction  shall  be  trans- 
mitted to  the  Secretary  of  the  Admiralty. 

6.  No  person  subject  to  this  Act  having  been 
acquitted  or  convicted  of  any  crime  or  offence  by 
the  civil  magistrate  or  by  the  verdict  of  a  jury 
shall  be  Hable  to  be  again  tried  for  the  same 
crime  or  offence  by  a  court-martial,  or  to  be 
punished  for  the  same  otherwise  than  by  cashier- 
mg  in  the  case  of  a  commissioned  officer,  or  in 
the  case  of  a  warrant  officer  by  reduction  to  an 
inferior  class,  or  to  the  rank  of  a  private  marine, 
by  order  of  the  Lord  High  Admiral,  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  or  in  the  case  of  a  non-commissioned 
officer,  by  reduction  to  the  ranks,  by  order  of  the 
commandant  of  the  division  to  which  such  non- 
commissioned officer  may  belong;  and  whenever 
any  officer  or  marine  shall  have  been  tried  before 
a  court  of  ordinary  criminal  jurisdiction,  the  clerk 
of  the  court  or  other  officer  having  the  custody 
of  the  records  of  such  court,  or  the  deputy  of  sucn 
clerk,  shall,  if  required  by  the  officer  commanding 
the  division  to  which  such  officer  or  marine  be- 
longs, transmit  to  him  a  certificate  containing  the 
substance  and  effect  only,  omitting  the  formal 
part,  of  the  indictment,  conviction,  and  entry  of 
judgment  thereon  or  acquittal  of  such  officer  or 
marine,  and  shall  be  allowed  for  such  certificate  a 
fee  of  three  shillings. 

6.  All  of  Her  Mi^esty's  Royal  Marine  forces 
shaU,  during  the  time  they  shall  be  respectively 
borne  on  the  books  of  or  be  on  board  any  of  Her 
Mqeety's  ships  or  vessels  in  commission,  either 
as  petrt  of  the  complement  or  as  supernumeraries, 
or  otherwise,  be  subject  and  liable  in  every  respect 
to  the  laws  for  the  government  of  Her  Majesty's 


foroes  by  sea,  and  to  the  rules  and  discipline  of 
the  Royal  Navy  for  the  time  being,  and  shall  and 
may  be  proceeded  against  and  punished  for 
oSenoea  committed  by  them  whilst  so  borne  or 
on  board,  in  the  same  manner  as  the  officers  and 
seamen  employed  in  the  Royal  Navy  may  be  tried 
or  punished;  except  when  and  so  long  as  any 
marine  officers  or  marines  shall  be  landed  from 
any  of  Her  Migesty's  ships,  and  be  employed  in 
militaiy  operations  on  shore,  and  when  on  sudi 
occasions  the  senior  naval  oflicer  present  shall 
deem  it  expedient  to  issue  an  order  declaring 
that  such  marine  officers  and  marines  shall  during 
such  employment  on  shore  be  subject  to  the 
regulations  of  this  Act,  in  which  cases,  and  while 
such  order  shall  remain  in 'force,  they  shall  be 
subject  to  such  regulations,  and  be  tried  and 
punished  under  tms  Act  acoordinglv  for  any 
offences  to  be  committed  by  them  while  so  on 
shore ;  and,  with  or  without  anv  commission  or 
warrant  from  the  said  Lord  High  Admiral  or  the 
said  Commissioners  for  that  purpose,  the  officer 
commanding  in  chief  or  commanding  for  the  time 
being  any  such  marine  officers  or  marines  shall 
have  power  and  authority  to  convene,  and  to 
authorise  any  officer  to  convene,  courts-martial 
under  this  Act,  as  occasion  may  require,  for  the 
trial  of  offences  committed  by  any  of  the  Royal 
Marine  forces,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have 
taken  upon  himself  such  command :  Provided 
always,  that  if  any  marine  officer  or  marine  so 
borne  on  the  books  of  any  of  Her  Majesty's  ships 
or  otherwise  shall  commit  any  offence  for  which 
he  shall  not  be  amenable  to  a  naval  court-martial, 
he  may  be  tried  and  punished  for  the  same  in  the 
same  manner  as  other  officers  or  marines  may  be 
tried  and  punished  for  the  like  offences  under  the 
authority  of  this  Act;  or  if  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral 
aforesaid  so  dirrct,  he  may  be  so  tried  and 
punished  for  any  offence  committed  by  him  on 
shore,  whether  he  be  or  be  not  amenable  to  a 
naval  court-martial  for  the  same. 

7.  It  shall  be  lawful  for  the  said  Lord  High 
Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid,  from  time 
to  time  to  grant  commissions  or  warrants  under 
the  hand  of  the  sud  Lord  High  Admiral,  or 
under  the  hands  of  any  two  or  more  of  the  said 
Commissioners,  for  the  holding  of  genml  and 
other  courts-martial  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  elsewhere  out 
of  the  same,  in  like  manner  as  has  been  hereto- 
fore used,  and  for  bringing  offenders  against  this 
Act  and  the  Articles  of  War  to  justice,  and  to 
erect  and  constitute  courts-martial,  as  well  within 
the  said  United  Kingdom  and  the  British  Isles 
as  in  any  of  Her  Majesty's  garrisons  or  dominions 
or  elsewhere  beyond  the  seas,  and  to  g^rant  com- 
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minioiM  or  wttnnts  to  the  officer  or  officers 
commanding  in  chief  or  commanding  for  tiie 
time  being  any  of  Her  Migestr'B  Roral  Marine 
forces,  as  well  within  the  said  Unitea  Kingdom 
as  Her  Migestf's  other  dominions,  and  in  any 
foreign  parts  out  of  the  same  dominions,  for  con- 
Tcning,  as  well  as  for  authorising  any  officer  to 
convene,  courts-martial,  as  occasion  may  leqnire, 
for  the  trial  of  offences  oonmiitted  by  any  of  the 
Royal  Marine  forces,  whether  the  same  shall 
have  been  committed  before  or  after  such  officer 
shall  have  taken  upon  himself  such  command,  or 
before  or  after  any  such  commission  or  warrant 
shall  be  granted,  provided  that  the  officer  so 
authorised  be  not  oelow  the  degree  of  a  field 
officer,  except  in  detached  situations  beyond  seas, 
where  a  captain  may  be  authorised  to  convene 
district  or  grarrison  courts-martial ;  and  any  per- 
son snlnect  to  this  Act  who  shall,  in  any  of  Her 
Majestv^s  dominions  or  elsewhere,  commit  any  of 
the  omnces  for  which  he  may  be  liable  to  be 
tried  by  court-martial  by  virtue  of  this  Act  or  of 
the  Articles  of  War,  may  be  tried  and  punished 
for  the  same  in  any  part  of  Her  Majesty's  do- 
minions, or  other  place  where  he  may  nave  come 
or  be  after  the  commission  of  the  offence,  as  if 
the  offence  had  been  committed  where  such  trial 
shall  take  place. 

8.  Every  general  court-martial  convened  within 
the  United  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned 
officers,  each  of  whom  shall  have  held  a  com- 
mission for  three  years  before  the  date  of  the 
assembly  of  the  court.  Every  general  court- 
martial  shall  have  power  to  sentence  any  officer 
of  marines  or  marine  to  suffer  death,  penal  servi- 
tude, imprisonmeut,  forfeiture  of  pay  or  pension, 
or  any  other  punishment  which  shall  accord  with 
the  usage  of  the  service ;  but  no  sentence  of 
death  by  a  court-martial  shall  pass  unless  two 
thirds  at  least  of  the  officers  present  shall  concur 
therein.  No  sentence  of  penal  servitude  shall  be 
for  a  period  of  less  than  five  years,  and  no  sen- 
tence of  imprisonment  shall  be  for  a  period  longer 
than  two  years. 

9.  Every  district  or  garrison  court-martial  con- 
vened within  the  United  Kingdom  or  the  British 
Isles  shall  consist  of  not  less  than  seven  com- 
missioned officers,  and  shall  have  the  same  power 
as  a  general  court-martial  to  sentence  any  marine 
to  such  punishments  as  shall  accord  with  the 
provisions  of  this  Act ;  provided  that  the  sentence 
of  a  district  or  garrison  court-martial  shall  be 
confirmed  by  the  genaral  officer,  governor,  or 
senior  officer  in  command  of  the  district,  garrison, 
island,  or  colony,  and  that  no  sudi  district  or 
garrison  court-^nartial  shall  have  power  to  try  a 
commissioned  officer,  or  to  pass  any  sentence  of 
death  or  penal  servitude. 


10.  A  divisional  or  detachment  court-martial 
shall  consist  of  not  less  than  five  commissioned 
officers,  unless  it  be  found  impracticable  to  as- 
semble that  number,  in  which  case  three  shall  be 
sufficient,  and  shall  have  power  to  sentence  any 
marine  to  ooiporal  punishment  or  to  imprison- 
ment, and  fomitute  of  pay,  in  such  manner  as 
shall  accord  with  the  provisions  of  this  Act. 

11.  In  cases  of  mutiny  and  insubwdin^ion 
accompanied  with  personal  violence  or  (^  other 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  shin,  convict  ship,  or  mer- 
chant vessel,  the  offender  may  be  tsied  bj  a 
divisional  or  detachment  court-martial,  and  the 
sentence  may  be  confirmed  and  carried  into  exe- 
cution on  toe  spot  by  the  officer  in  immediate 
command,  provided  that  the  sentence  shall  not 
exceed  that  which  a  divisional  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  command- 
ing  any  detachment  or  portion  of  Her  M^raty'a 
Royal  Marine  forces,  upon  complaint  made  to 
him  of  any  offence  committed  against  the  pro- 
perty or  person  of  any  inhabitant  of  or  resident  in 
any  country  in  which  Her  Miqesty's  Royal  Marine 
forces  are  so  serving  by  any  person  under  the 
immediate  command  of  any  snch  officer,  to  sum- 
mon and  cause  to  be  assembled  a  detachment 
general  court-martial,  which  shall  consist  of  not 
less  than  three  commissioned  officers,  for  the  trial 
of  any  such  person,  notwithstanding  snch  officer 
shall  not  have  received  any  warrant  empowering 
him  to  assemble  courts-martial ;  and  every  su(£ 
court-martial  shall  have  the  same  powers  in  retard 
to  summoning  and  examining  witnesses,  trnl  of 
and  sentence  upon  offenders,  as  are  granted  by 
this  Act  to  general  courts-martial :  Provided 
always,  that  no  sentence  of  any  such  detachment 
court-martial  shall  be  executed  until  the  officer 
commanding  the  army  to  which  the  division,  bri- 
gade, detachment,  or  party  to  which  any  person 
so  tried  shall  belong  shall  have  approvM  and 
confirmed  the  same. 

13.  When  it  is  necessary  or  expedient,  a  court- 
martial  composed  exclusively  of  officers  of  the 
Royal  Marines,  or  a  court-martial  composed  of 
officers  of  Her  Miyesty's  Army,  or  of  Her  Ma- 
jesty's Indian  Army,  or  of  both  or  of  either, 
together  with  officers  of  the  Royal  Marines,  whe- 
ther the  commanding  officer  by  whose  order  such 
court-martial  is  assembled  belongs  to  the  land  or 
to  the  marine  forces,  may  try  a  person  belonging 
to  any  one  of  the  said  three  services ;  provided 
that  when  the  person  to  be  tried  shall  belong  to 
Her  Majesty's  Royal  Marine  forces,  then  the 
provisions  of  this  Act,  or  of  such  Act  as  shall  be 
then  and  there  in  force  for  the  regulation  of  Her 
Majesty's  Royal  Marine  forces  while  on  shore. 


Digitized  by 


Google 


CHAP.  8.] 


33  VICTOKIA,  1870. 


53 


and  the  oaths  therein  respectively  prescribed,  and 
the  Rules  and  Articles  of  War  relating  to  the 
Boyal  Marines  then  and  there  in  force,  shall  be 
kpplicmble  to  such  court,  and  the  proceedings 
thereof  and  relating  thereto;  but  where  the  per- 
son to  be  tried  shall  belong  to  Her  M^estjr's 
Army,  or  shall  belong  to  Her  Muesty's  Indian 
Army,  and  be  within  the  United  Kingdom,  then 
the  proceedings  of  such  court  shall  be  regulated 
as  if  the  court  were  composed  of  ofi&cers  of  Her 
Migesty's  Army  only,  and  the  provisions  of  the 
Act  then  and  there  in  force  for  the  punishment 
of  mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  their  quarters,  and  the 
oaths  therein  prescribed,  and  the  Rules  and 
Articles  of  War  relating  to  Her  M^esty's  Army 
then  and  there  in  force,  shall  be  applicable  to 
■ucb  court,  and  the  proceedings  tnereof  and 
relating  thereto ;  and  where  the  person  to  be 
tried  shaU  belong  to  Her  Migesty's  Indian  Army, 
and  be  out  of  the  United  Kingdom,  the  pro- 
visions of  such  Act  or  Acts  as  shall  be  then  and 
there  in  force  for  punishing  mutiny  and  desertion 
of  officers  and  soldiers  in  Her  Majesty's  Indian 
Army,  and  the  Rules  and  Articles  of  War,  if 
any,  relating  to  such  officers  and  soldiers  then 
and  there  in  force,  shall  be  appUcable  to  such 
court,  and  the  proceedings  thereof  and  relating 
thereto. 

14.  Provided  there  be  no  superior  officer  of 
Her  Mt^esty's  land  forces  present  in  command 
of  a  district,  garrison,  station,  or  place  where 
marines  may  be  serving,  it  shall  be  lawful  for 
apy  officer  of  the  Royal  Marine  corps  of  the 
degree  of  a  field  officer,  and  holding  a  commisaon 
from  the  Lord  High  Admiral,  or  the  Commis- 
sioners- for  executing  the  office  of  Lord  High 
Admiral,  for  that  purpose  but  not  otherwise,  to 
convene  or  assemble  a  district  or  garrison  court- 
martial,  to  be  composed  as  before  stated,  and  for 
such  court  to  proceed  to  try  any  marine  or  ma- 
rines below  the  rank  of  oommissioned  officer  for 
any  of  the  offences  cognizable  by  a  district  or 
garrison  court-martial;  but  the  sentence  so 
awarded  by  any  such  court  shall  not  be  carried 
into  effect  until  the  senior  officer  of  the  Royal 
Marines  in  the  district,  garrison,  station,  or  place, 
not  being  a  member  of  the  court,  shall  have  con- 
firmed the  same  :  Provided  always,  that  if  there 
be  any  such  superior  officer  or  Her  Mi^es^'s 
land  forces  present  in  command  of  the  district, 
|;arrison,  station,  or  place  where  marines  may  be, 
in  such  case  it  shall  be  lawful  for  him  to  convene 
or  assemble  such  district  or  garrison  court-martial 
for  the  trial  of  any  marine  or  marines  below  the 
rank  of  a  commissioned  officer,  and  for  such 
court-martial  to  try  any  such  marine  or  marines 
in  conformity  with  the  provisions  of  this  Act  and 
the  Articles  of  War  to  be  made  in  pursuance 
hereof;  but  the  sentence  which  may  be  awarded 


by  any  such  court  which  may  be  convened  or 
assembled  by  any  such  superior  officer  shall  not 
be  carried  into  effect  until  such  superior  officer 
shall  have  confirmed  the  same. 

15.  The  president  of  every  court-martial  shall 
be  appointed  by  or  under  tne  authority  of  the 
officer  convening  such  courts,  and  shall  in  no 
case  be  the  confinamg  officer,  or  the  officer  whose 
duty  it  has  been  to  investigate  the  chafes  on 
which  the  prisoner  is  to  be  arraigned,  nor,  in  the 
case  of  a  general  court-martial,  under  the  degree 
of  a  field  officer,  unless  where  a  field  officer  can- 
not be  had,  nor  in  any  case  whatsoever  under  the 
degree  of  a  captain,  save  in  the  case  uf  a  detach- 
ment general  court-martial  holden  out  of  Her 
Migesty's  dominions,  or  of  a  divisional  or  detadi- 
ment  court-martial  holden  on  the  Une  of  march, 
or  on  board  a  transport  ship,  convict  ship,  mer- 
chant vessel,  or  troop  ship  not  in  commission,  or 
on  any  foreign  station  where  a  captain  cannot  be 
had :  Provided  always,  that  in  the  case  of  a 
detachment  general  court-martial  holden  out  of 
Her  Miyesty's  dominions  the  officer  convening 
such  court  may  be  the  president  theteof. 

16.  In  all  trials  by  oourt-martial,  as  soon  as  the 
president  and  other  officers  appointed  to  serve 
tibereon  shall  be  assembled,  then:  names  shall  be 
read  over  in  the  hearing  pf  the  prisoner,  ^o  shall 
thereupon  be  asked  if  he  obiects  to  being  tried 
by  the  president  or  by  anv  of  such  officers,  and 
if  the  prisoner  shall  then  oDJect  to  the  president, 
audi  objection,  unless  disallowed  by  two  thirds 
at  least  of  the  other  officers  appointed  to  form 
the  court,  shall  be  referred  to  the  decision  of  the 
authority  by  whom  such  president  shall  have  been 
appointed ;  but  if  he  object  to  any  officer  other 
than  the  prendent,  such  objection  shkU  be  decided 
by  the  president  and  the  other  officers  so  aforesaid 
appointed  to  form  the  court ;  and  when  the  place 
of  the  president  or  other  officer  in  respect  of  whom 
any  challenge  shaU  have  been  made  and  allowed 
shall  be  supplied  by  some  officer  in  respect  of 
whom  no  challenge  shall  be  made  or  allowed,  or 
if  no  challenge  whatever  shall  have  been  made,  or, 
if  made,  not  allowed,  the  president  and  tiie  other 
officers  composing  a  general  court-martial  shaU 
take  the  oaths  in  the  schedule  to  this  Act  annexed 
before  the  judge  advocate  or  his  deputy  or  person 
officiating  as  judge  advocate,  ana  on  trials  bv 
other  courts-martial  before  the  president  of  such 
court,  who  are  hereby  respectively  authorised  to 
administer  the  same,  and  any  sworn  member  may 
administer  the  oath  to  the  president ;  and  as  soon 
as  the  said  oaths  shaU  have  been  administered 
to  the  respective  members,  the  president  of  the 
court  is  hereby  authorised  and  required  to  admi- 
nister to  the  judge  advocate,  or  tne  person  offi- 
ciating as  such,  the  oath  in  tiie  schedule  to  this 
Act  annexed ;  and  no  proceeding  or  trial  shall  be 
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hsd  upon  any  offence  but  between  the  hours  of 
eif^ht  of  the  clock  in  the  morning;  and  four  in  the 
afternoon,  except  in  cases  which  require  an  im- 
mediate example,  and  except  in  the  East  Indies, 
where  such  proceedings  or  trial  may  be  had 
between  the  hours  of  six  in  the  morning 'and  four 
in  the  afternoon. 

17,  All  general  and  other  courts-martial  shall 
have  power  and  authority  and  are  hereby  required 
to  administer  an  oath  to  every  witness  or  other 
person  who  shall  be  examined  before  such  court 
m  any  matter  relating  to  any  proceeding  before 
the  same ;  and  eveiy  person,  as  well  civil  as  mili- 
tary, who  may  be  required  to  give  or  produce 
evidence  before  a  court-martial,  shall,  in  liie  case 
of  general  courts-martial,  be  summoned  by  the 
judge  advocate,  or  the  person  officiating  as  such, 
and  in  the  case  of  all  other  courts-martial  by  the 
president  of  the  court ;  and  all  persons  so  sum- 
moned and  attending  as  witnesses  before  any 
court-martial  shall,  during  their  necessary  atten- 
dance in  or  on  such  courts,  and  in  going  to  and 
returning  trora  the  same,  be  privile^sd  from 
arrest,  and  shall,  if  unduly  arrested,  be  dischai^ed 
by  the  court  out  of  which  the  writ  or  process  issued 
by  which  such  witness  was  arrested ;  or  if  such 
court  be  not  sitting,  then  by  any  judge  of  the 
superior  courts  of  Westminster  or  Dublin,  or  of 
the  Court  of  Session  in  Scotland,  or  of  the  courts 
of  law  in  the  East  or  West  Indies,  or  elsewhere, 
according  as  the  case  shall  require,  upon  its  being 
made  to  appear  to  such  court  or  judge  by  any 
affidavit  in  a  siunmary  way  that  such  witness  was 
arrested  in  going  to,  attending  upon,  or  returning 
from  or  attending  upon  such  court-martial ;  and 
all  witnesses  so  duly  summoned  as  aforesaid  who 
shall  not  attend  on  such  courts,  or  attending  shall 
refuse  to  be  sworn,  or  not  produce  the  documents 
being  under  their  power  or  control  required  to  be 
produced  by  them,  or,  being  sworn,  shall  reftise 
to  give  evidence  or  to  answer  all  such  questions 
as  the  court  may  legally  demand  of  them,  shall 
be  liable  to  be  attached  in  the  Court  of  Queen's 
Bench  in  London  or  Dublin,  or  in  the  Court  of 
Session,  sheriff  or  stewart  courts  in  Scotland,  or 
in  the  courts  of  law  in  the  East  or  West  Indies, 
or  in  any  of  Her  Majesty's  colonies,  garrisons,  or 
dominions  in  Europe  or  elsewhere,  respectively, 
upon  complaint  made,  in  like  manner  as  if  such 
witness  had,  after  being  duly  summoned  or  sub- 
poenaed, neglected  to  attend  on  a  trial  in  any  pro- 
ceeding in  the  court  in  which  such  complaint  shall 
be  made :  Provided  always,  that  nothing  in  this  Act 
contained  shall  be  construed  to  render  an  oath 
necessary  in  any  case  where  by  law  a  solemn  affir- 
mation may  be  made  instead  thereof. 

18.  No  officer  or  marine  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other  oourt- 


martial  for  the  same  offsnee;  and  no  finding, 
opinion,  or  sentence  given  by  any  oourt-martial, 
and  signed  by  the  premdent  hereof,  shall  be  re- 
vised more  than  once,  nor  shall  any  additional 
evidence  in  respect  of  any  charge  on  which  tin 
prisoner  then  stands  arraigned  be  received  by  tiie 
court  on  any  revision. 

19.  If  any  person  who  is  or  shall  be  commis- 
sioned or  in  pay  as  an  officer  of  Royal  Marines, 
or  who  ia  or  shsU  be  listed  or  in  pay  as  a  non- 
commissioned officer,  drummer,  or  private  man 
in  Her  Majesty's  Royal  Marine  farces,  shall  at 
any  time  during  the  continuance  ci  this  Act,  while 
on  shore  in  any  place  within  the  said  kingdom, 
or  in  any  other  of  Her  Majesty's  dominions,  or 
in  any  foreign  parts  out  of  such  dominions,  or  on 
board  any  transport  ship,  or  merchant  ship  or 
vessel,  or  any  ship  or  vessel  of  Her  Majesty,"  or 
on  board  any  convict  hulk  or  ship,  or  any  other 
ship  or  vessel,  or  in  any  place  whatever,  where  or 
while  being  in  any  circumstances  in  whidi  he 
shall  not  be  subjected  to,  or  not  be  liable  to  or 
punishable  bv,  the  laws  relating  to  the  govern- 
ment of  Her  Majesty's  fwces  by  sea,  begin,  exoit^ 
cause,  or  join  in  any  mutiny  or  sedition  in  Her 
M^esty's  marine  or  other  forces,  or  shall  not  use 
his  utmost  endeavours  to  suppress  any  such  mutiny 
or  sedition,  or  shall  conspire  with  any  other  person 
to  cause  a  mutiny,  or  coming  to  the  knowledge 
of  any  mutiny  or  intended  mutiny  shall  not 
without  delay  give  information  thweof  to  hi« 
commanding  officer;  or  shall  misbehave  himsdf 
before  the  enemy;  or  shall  shameAilIy  abandon 
or  deliver  up  any  garrison,  fortress,  post,  or  guard 
committed  to  his  charge,  or  which  he  shall  have 
been  commanded  to  defimd ;  or  shall  compel  the 
governor  or  commanding  'officer  of  any  garrison, 
fortress,  or  post  to  deliver  up  to  the  enemy  or  to 
abandon  the  same ;  or  shall  speak  words  or  use 
any  other  means  to  induce  such  governor  or  com- 
manding officer  or  any  other  to  misbehave  before 
the  enemy,  or  shamefijUy  to  abandon  or  deliver 
up  any  garrison,  fortress,  post,  or  guard  com- 
mitted to  their  respective  charge,  or  which  he  or 
they  shall  be  commanded  to  defend;  or  shall 
leave  his  post  before  being  regularly  relieved,  <w 
shall  sleep  on  his  post ;  or  shall  hold  correspon- 
dence with  or  give  advice  or  intelligence  to  any 
rebel,  pirate,  or  enemy  of  Her  Majesiy,  either  by 
letters,  messages,  signs,  tokens,  or  any  other  ways 
or  means  whatever ;  or  shall  treat  or  e&ter  into 
any  terms  with  any  such  rebel,  pirate,  or  enemy, 
without  the  licence  of  the  Lord  High  Admiral  of 
the  said  United  Kingdom,  or  the  Commissionefs 
for  executing  the  office  of  Lord  High  Admiral 
aforesaid,  for  the  time  being;  or  shaSl  strike  or 
use  or  offer  any  violence  against  his  superior  offi- 
cer being  in  the  execution  of  his  office,  or  shall 
disobey  any  lawful  command  of  his  superior 
officer;    or   who  being  confined   in  a  military 
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prison  shall  offer  any  violence  a((smst  a  visitor  or 
other  ofl&cer  being  in  the  execution  of  his  office, 
or  shall  violate  any  law  or  regulation  of  or  re- 
lating to  any  militaiT  prison ;  or  shall  desert  from 
Her  Mafesty's  Royal  Marine  forces ;  every  person 
so  offending  in  any  of  the  nuitters  before  men- 
tioned, whether  such  offence  be  committed  within 
this  rralm,  or  in  any  other  of  Her  Majesty's  do- 
minions, or  in  foreign  parts  upon  land  or  upon 
the  sea,  shall  suffer  death  or  penal-  servitude  or 
Buch  other  punishment  as  by  a  court-martial  shall 
be  awarded  :  Provided  always,  that  any  non-oom- 
Tnissioned  officer  or  marine  m  pay  in  any  division 
or  company  who  shall,  without  having  first 
obtained  a  regular  discharge  therefrom,  enlist 
himself  in  any  other  division  or  company,  or  in 
any  other  branch  of  Her  Miuesty's  service,  may 
be  deemed  to  have  deserted  Her  Miyesty's  service 
Mid  shall  be  liable  to  be  punished  accordingly. 

20.  In  all  cases  where  the  punishment  of  death 
shall  have  been  awarded  by  a  general  court-martial 
or  by  a  detachment  general  court-martial,  it  shall 
be  lawful  for  Her  Majesty,  or,  if  in  any  place  out 
of  the  United  Kingdom  or  British  lues,  for  the 
commanding  officer  having  authority  to  confirm 
the  sentence,  instead  of  causing  such  sentence  to 
be  carried  into  execution,  to  order  the  offender  to 
be  kept  to  penal  servitude  for  any  term  not  less 
than  five  years,  or  to  suffer  such  term  of  im- 
prisoiiment,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  as  shall 
seem  meet  to  Her  M^esly  or  to  the  officer  com- 
manding as  aforesaid. 

21.  An^r  officer  or  marine,  or  any  person  em- 
ployed or  in  any  way  concerned  in  tne  care  or 
disteibution  of  any  money,  provisions,  forage, 
arms,  clothing,  ammunition,  or  other  stores 
belonging  to  any  of  Her  Miy  esty's  forces  or  for  Her 
Majes^s  use,  who  shall  embezzle,  fttiudulently 
im8i4>i>ly,  wilfully  damage,  steal,  or  receive  the 
same  knowing  them  to  have  been  stolen,  or  shall 
be  concerned  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general,court-martial,  and 
aentenced  to  be  kept  in  penal  servitude  for  any 
term  not  less  than  five  years,  or-  to  suffer  such 
punishment  of  fine,  imprisonment  with  or  with- 
out hard  labour,  dismissal  from  Her  Majesty's 
service,  reduction  to  the.  ranks,  if  a  warrant  or 
non-commissioned  officer,  as  such  court  shall 
think  fit,  according  to  the  'nature  and  degree  of 
the  offence;  and  every  such  offender  shall,  in 
addition  to  any  other  punishment,  make  good 
at  his  own  expense  the  loss  and  damage  sus- 
tained ;  and  in  every  such  case  the  court  is 
required  to  ascertain  by  evidence  the  amount 
of  such  loss  or  damage,  and  to  declare  by 
their  sentence  that  such  amount  shall  be  m»^ 
good  by  such  offender;  and  the  loss  and  damage 
80  aocertained  as  aforesaid  shall  be  a  debt  to  Her 


Majesty,  and  may  be  recovered  in  any  of  Her  Ma^ 

jesty's  courts  at  Westminster  or  in  Dublin,  or 
the  Court  of  Exchequer  in  Scotland,  or  in  any 
court  in  Her  Majesty's  colonies  where  the  person 
sentenced  by  such  court-martial  shall  be  resident 
after  the  said  judgment  shall  be  confirmed  and 
made  known,  or  the  offender,  if  he  shall  remain 
in  the  service,  may  be  put  under  stoppi^es  not 
exceeding  one  half  of  his  pay  and  allowances 
until  the  amount  so  ascertained  shall  be  recovered. 

22.  Whenever  Her  Majesty  shall  intend  that 
any  sentence  of  penal  servitude  heretofore  or 
hereafter  to  be  passed  upon  any  offender  by  any 
court-martial  shall  be  carried  into  execution  for 
the  term  specified  in  such  sentence,  or  for  any 
shorter  term,  or  shall  be  graciously  pleased  to 
commute  as  aforesaid  to  penal  servitude  any 
sentence  of  death  which  shall  have  been  passed 

5'  any  such  court,  such  sentence,  together  with 
er  Migesty's  pleasure  upon  the  same,  shall  be 
notified  in  writing  by  the  Lord  High  Admiral, 
or  by  the  Secretary  to  the  Admiralty  for  the  time 
being,  to  any  justice  of  the  Queen's  Bench,  Com- 
mon Pleas,  or  baron  of  the  Exchequer,  and 
thereupon  such  justice  or  baron  shall  make 
an  order  for  the  penal  servitude  of  such  of- 
fender upon  the  terms  and  for  the  time  which 
shall  be  specified  in  such  notification,  and  shall 
do  all  such  other  acts  consequent  upon  such 
notification  as  any  such  justice  or  oaron  is 
authorised  to  make  or  do  by  any  statute  or 
statutes  in  force  at  the  time  of  making  any 
such  orders  in  relation  to  penal  servitude  of 
offenders ;  and  such  order,  and  other  acts  to  be 
so  made  and  done  as  aforesaid,  shall  be  obeyed 
and  executed  by  such  person  in  whose  custody 
such  offender  snail  at  that  time  be,  and  by  w 
other  persons  whom  it  may  concern,  and  shall 
be  as  effectual,  and  have  all  the  same  conse- 
quences, as  any  order  made  under  the  authority 
of  any  statute  with  respect  to  any  offender  in 
such  statute  mentioned  ;  and  every  sheriff,  f^aoler, 
keeper,  governor,  or  superintendent  whom  it  may 
concern,  and  all  constables  and  other  persons, 
shaU  be  bound  to  obev  the  aforesaid  order  and 
orders,  be  assistant  in  tne  execution  thereof,  and 
be  liable  to  the  same  punishment  for  disobedience 
to  or  for  interrupting  the  execution  of  such  order, 
as  they  would  be  if  the  same  had  been  made 
under  the  authority  of  any  such  Act  of  Parlm- 
ment;  and  every  person  so  ordered  to  be  kept  in 
pen^  servitude  snail  be  subject  respectively  to 
all  and  every  the  penalties  and  provisions  made 
by  law  and  in  force  concerning  persons  under 
sentence  of  penal  servitude,  or  receiving  Her 
Majesty's  paraon  on  condition  of  penal  servitude ; 
and  from  the  time  when  such  order  of  penal 
servitude  shall  be  made  every  law  and  statute 
in  force  touching  the  escape  of  felons,  or  their 
afterwards  returning  or  being  at  large  without 
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leave,  shall  applv  to  such  offender,  and  to  all 
persoos  aiding,  abetting,  contoiving,  or  assiatiiig 
ui  any  escape  or  intended  escape  or  the  returning 
without  leare  of  any  such  offender;  and  the 
judge  who  shall  make  any  order  of  penal  servi- 
tude as  aforeaaid  shall  direct  the  notification  of 
Her  Majesty's  pleasure,  and  his  own  order  made 
thereupon,  to  be  filed  and  kept  of  record  in  ^e 
office  of  the  Clerk  of  the  Crown  of  the  Court 
of  Queen's  Bench ;  and  tlie  said  clerk  shall  have 
a  fee  of  two  shillings  and  sixpence  only  for  filing 
the  same,  and  shall,  on  application,  deliver  a 
certificate  in  writing  (not  taking  more  than  two 
shillings  and  sixpence  for  the  same)  to  such 
offiender,  or  to  any  person  applying  in  his  or  Her 
Majesty's  behalf,  showing  the  Christian  and  sur- 
name of  such  offender,  his  offence,  the  place  where 
the  court  was  held  before  which  he  was  convicted, 
the  sentence,  and  the  conditions  on  which  the 
order  of  penal  servitude  was  made ;  which  certifi- 
cate shall  be  sufficient  proof  of  the  conviction 
and  of  the  sentence  of  such  offender,  and  also  of 
the  terms  in  which  such  order  for  his  penal  servi- 
tude was  made,  in  any  court  and  in  any  pro- 
ceeding wherein  it  may  be  necessary  to  inquire 
into  the  same;  and  it  shall  be  lawful  for  any 
judjie  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  in  Ireland  to  make  an  order  that 
any  such  offender  convicted  in  Ireland  shall  be 
kept  in  penal  servitude  in  England,  and  such 
order  shall  be  in  all  respects  as  effectual  in 
England  as  though  such  offiender  had  been  con- 
victed in  England  and  the  order  had  been  made 
by  any  judge  of  the  Queen's  Bench,  Common 
neas,  or  Exchequer  in  England. 

33.  Whenever  any  sentence  of  penal  servitude 
heretofore  or  hereafter  passed  upon  any  offender 
by  any  court-martial  holden  in  any  part  of  Her 
Mqesty's  foreign  dominions,  or  elsewhere  beyond 
the  seas,  io  to  be  carried  into  execution  for  the 
term  specified  in  such  sentence,  or  for  any  shorter 
term,  or  when  sentence  of  death  passed  by  any 
such  court-martial  has  been  or  shall  as  aforesaid 
be  commuted  to  penal  servitude,  the  same  shall 
be  notified  by  the  officer  commanding  Her  Ma- 
jesty's forces  at  the  presidency  or  station  where 
the  offender  may  come  or  be,  if  in  India  to  the 
chief  judge  or  any  judge  of  the  chief  civil  court 
of  the  presidency  or  province  in  which  the  court- 
martial  has  been  held ;  and  if  in  any  other  part 
of  Her  Mi^esty's  foreign  dominions,  to  the  chief 
justice  or  some  other  judge  therein,  who  shall 
make  order  for  the  penal  servitude  or  interme- 
diate custody  of  such  offender ;  and  upon  any  such 
order  being  made  it  shall  be  duly  notified  to  the 
go^'emor  of  the  presidency  if  in  the  East  Indies, 
or  to  the  governor  of  the  colony  if  in  any  of  Her 
Majesty's  colonies,  or  to  the  person  who  shall 
for  the  time  being  be  exercising  the  office  of 
governor  of  such  presiideDcy  or  colony,  who  on 


receipt  of  such  notification  shall  cause  such 
offender  to  be  removed  or  sent  to  some  other 
colony  or  place,  or  to  undergo  his  sentence  within 
the  presidency  or  colony  where  the  offender  was 
so  sentenced  or  where  he  may  come  or  be  as 
aforesaid  in  obedience  to  the  directions  for  the 
removal  and  treatment  of  convicts  which  shall 
from  time  to  time  be  transmitted  &am  Her  Ma- 
jesty through  one  of  Her  Principal  Secretaries 
of  State  to  such  presidency  or  colony ;  and  sodi 
offender  shall,  according  to  such  curectioiu,  un- 
dergo the  sentence  of  penal  swvitnde  which  shall 
have  been  passed  upon  him  ather  in  the  presi- 
dency or  colony  in  which  he  has  been  so  sentenced 
or  in  the  colony  or  place  to  which  he  has  been  so 
removed  or  sent,  and  whilst  such  sentence  shall 
remain  in  force  shall  be  liable  to  be  imprisoned 
and  kept  to  hard  labour,  and  otherwise  dealt  with 
under  such  sentence,  in  the  same  manner  as  if 
he  had  been  sentenced  to  be  imprisoned  with 
hard  labour  during  the  term  of  his  penal  servitude 
by  the  judgment  of  a  court  of  competent  juris- 
diction m  such  presidency  or  colony  or  in  the 
colony  or  place  to  which  he  haa  been  so  removed 
or  sent  respectively. 

24.  In  any  case  where  a  sentence  of  penal 
servitude  shiJl  have  been  awarded  by  a  general 
or  detachment  general  court-martial,  it  shall  be 
lawful  for  Her  Muesty,  or,  if  in  any  place  out  of 
the  United  Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  Her  Majesty's  forces 
there  serving,  instead  of  causing  such  sentence 
to  be  carried  into  execution,  to  order  that  the 
offender  be  imprisoned,  with  or  without  hard 
labour,  and  with  or  without  soUtaiy  confinement, 
for  such  term  not  exceeding  two  years  as  shall 
seem  meet  to  Her  Mi^jesty  or  to  the  <^&cer  com- 
manding as  aforesaid. 

25.  Where  an  award  of  any  fbrfettaie,  or  of 
deprivation  of  pay,  or  of  stoppages  of  pay  shall 
have  been  added  to  any  sentence  of  penal  ser- 
vitude, it  shall  be  lawful  for  the  swd  Lord  High 
Admiral  or  the  said  Commissioners,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British  Isles, 
for  the  officer  commaading  in  chief  Her  Majesty's 
forces  there  serving,  in  the  event  of  the  sentence 
being  commuted  for  imprisonment,  to  order  such 
award  of  forfeiture,  deprivation  of  pay,  or  stop- 
pages of  pay  to  be  enfoited,  mitigatea,  or  remitted 
as  may  be  deemed  expedient. 

26.  When  any  sentence  of  death  shall  be  com- 
muted for  penal  servihide,  or  when  any  marine 
shall  by  court-martial  be  a4judged  to  penal  ser- 
vitude as  authorised  by  this  Act,  it  shall  be  lawAil 
for  the  commanding  officer  of  the  division  to 
which  such  marine  shall  have  belonged  or  may 
belong  to  cause  him  to  be  detained  and  oonveyed 
to  any  gaol  or  prison,  there  to  remain  in  safe 
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eiutody  until  he  shall  be  removed  theiefrom  b^ 
due  uithority  under  an  order  for  his  penal  servi- 
tude to  be  nude  by  some  justice  of  the  Queen's 
Bench  or  Common  Pleas  or  baron  of  the  Exche- 
quer as  aforesaid ;  and  a  certificate  of  his  sentence, 
after  the  same  shall  have  been  approved  bj  the 
Lord  High  Admiral,  or  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral,  (such 
certificate  to  be  signed  by  the  commanding  officer 
of  the  division  from  which  he  shall  be  sent,)  shall 
be  a  sufficient  order,  requisition,  and  authority 
to  the  governor,  keeper,  or  superintendent  of  the 
gaol  or  prison  to  receive  aDU  detain  him :  Pro- 
vided always,  that  in  case  of  any  such  ofPeader 
being  so  conveyed  to  gaol  or  prison  the  usual 
allowance  of  sixpence  per  diem,  or  such  other  sum 
as  the  said  Lord  High  Admiral  or  the  said  Com- 
missioners may  at  any  time  or  times  direct,  shall 
be  made  to  the  keeper  of  the  gaol  or  prison  for 
the  subsistence  of  such  offender  during  his 
detention  therein,  which  allowance  shall  be  paid 
by  the  paymaster  of  the  division,  upon  production 
to  him,  by  the  said  governor,  keeper,  or  superin- 
tendent, of  a  dedaiation,  to  be  made  by  him 
before  one  of  Her  Muesty^s  justices  of  the  peace 
of  such  county,  of  the  number  of  days  during 
which  the  offisiider  shall  have  been  so  detained 
and  subsisted  in  such  gaol  or  prison. 

27.  No  court-martial  shall,  for  any  offence 
whatever  committed  in  time  of  peace  within  the 
Queen's  dominions,  have  power  to  sentence  any 
marine  to  corporal  punishment :  Provided,  that 
any  court-martial  may  sentence  any  marine  to 
corporal  punishment  while  on  active  service  in  the 
fidd,  or  on  board  any  ship  not  in  commission, 
for  mutiny,  insubordination,  desertion,  drunken- 
ness on  duty  or  on  the  line  of  march ;  and  no 
sentence  of  corporal  punishment  shall  exceed 
fifty  lashes. 

28.  It  shall  be  lawiVil  for  any  general,  district, 
or  garrison  court-martial  to  award  imprisonment, 
witn  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  ex- 
ceeding the  periods  prescribed  herein-after  or  by 
the  Articles  of  War,  and  in  case  of  a  marine  in 
addition  to  corporal  punishment. 

29.  In  all  cases  in  which  corporal  punishment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  any  court-martial,  it  shall  be  lawful 
fertile  Lord  High  Admiral  of  the  United  Kingdom 
<rf  Great  Britam  and  Ireland,  or  the  Commis- 
sionen  for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  fur  the  officer  authorised  to  con- 
firm the  sentences  of  courts-martial,  to  commute 
sudi  corporal  punishment  to  imprisonment  for 
any  period  not  exceeding  forty-two  days,  with  or 


without  hard  labour,  and  with  or  without  solitary 
confinement,  or  to  mitigate  such  sentence,  or 
instead  of  such  sentence  to  award  imprisonment 
for  anv  period  not  exceeding  twenty  days,  with 
or  withont  hard  labour,  and  with  or  without 
solitary  confinement,  and  corporal  punishment,  to 
be  inflicted  in  the  prison,  not  exceeding  twenty- 
five  lashes,  and  the  solitary  confinement  herein- 
before mentioned  shall  in  no  case  exceed  seven 
days  at  a  time,  with  intervals  of  not  less  than 
seven  days  between  each  period  of  such  con- 
finement. 

30.  It  shall  be  lawful  for  Her  Mqesty,  in  all 
cases  whatsoever,  instead  of  causing  a  sentence  of 
cashiering  to  be  put  in  execution,  to  order  the 
offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  such  loss  of  army  or  regimental 
rank,  or  both,  as  may  be  deemed  expedient. 

31.  Any  general  court-martial  may,  in  addition 
to  any  other  punishment  which  such  court  may 
award,  sentence  any  offender  to  forfeiture  of  all 
advantage  as  to  additional  pay,  good-conduct 
pay,  and  to  pension  on  discharge,  which  might 
nave  otherwise  accrued  from  the  length  ofhis 
former  service,  or  to  forfeiture  of  such  advantage 
absolutely,  whether  it  might  have  accrued  from 
past  service,  or  might  accrue  firom  future  service, 
or  to  forfeiture  of  any  annuity  *nd  medal  which 
may  have  been  granted  for  former  meritorious 
service,  or  of  the  gratuity  and  medal  awwded  for 
former  good  conduct,  and  of  all  medals  and  de- 
corations, according  to  the  nature  of  the  case ; 
and  any  district  or  garrison  court-martial  mav 
also,  in  addition  to  any  punishment  which  such 
court^  may  award,  sentence  any  offender  to  such 
forfeiture  for  desertion,  or  for  disgraceAil  conduct. 

In  wilfully  miumiog  or  injuring  himself  or  any 
other  marine,  whether  at  the  instance  of  such 
other  marine  or  not,  or  of  causing  himself 
to  be  maimed  or  iqjured  bv  any  other  person, 
with  intent  thereby  to  renaer  himself  or  such 
other  marine  unfit  for  service : 

In  wilfullv  doing  any  act,  or  wilfully  disobeying 
any  orders,  whether  in  hospital  or  otherwise, 
thereby  producing  or  aggravating  disease  or 
infirmity,  or  delaving  his  cure : 

In  maUngering  or  feigning  disease : 

In  tampering  with  his  eyes,  with  intent  thereby 
to  render  himself  unfit  for  service  : 

In  stealing  or  embezzling  Government  property 
or  stores,  or  in  receivmg  the  same  knowing 
the  same  to  have  been  stolen  : 

In  stealing  any  money  or  goods  the  property 
of  a  comrade,  of  a  marine  officer,  or  of  any 
marine  mess  or  band,  or  in  receiving  any 
such  money  or  goods  knowing  the  same  to 
have  been  stolen : 

In  making  any  folse  or  fraudulent  accounts, 
returns,  matters,  or  entries,  or  assisting  or 
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connivinf^  at  the  same  being  made,  or  pro- 
dacinff  the  same  as  tme,  knowing  the  same 
to  be  false  or  fraudulent : 

In  stealing  or  embezzling  or  fraudulently  mis- 
applying public  money  intrusted  to  him  : 

Or  m  committing  any  other  offence  of  a  felo- 
nious or  fraudulent  nature,  to  the  injury  of, 
or  with  intent  to  injure,  any  person,  civil, 
marine,  or  military : 

Or  for  any  other  disgraceful  conduct,  being  of 
a  cruel,  indecent,  or  unnatural  kind. 

32.  Every  marine  who  shall  be  found  guilty  by 
a  court-martial  of  desertion,  of  wilfully  maiming 
or  injuring  himself  or  any  other  marine,  whether 
at  the  instance  of  such  other  marine  or  not,  or  of 
causing  himself  to  be  maimed  or  injured  by  any 
other  person,  with  intent  thereby  to  render  him- 
self or  such  other  marine  unfit  for  service,  of 
tampering  with  his  eyes  with  intent  thereby  to 
render himselfunfit  for  service,  suchflndinghaving 
been  confirmed,  or  found  guilty  by  a  jury  of  felony 
in  any  court  of  ordinary  criminiJ  jurisdiction  in 
England  or  Ireland,  or  of  any  crime  or  ofifence 
in  any  court  of  criminal  judicature  in  any  part  of 
the  United  Kingdom,  or  in  any  dominion,  terri- 
tory, colony,  settlement,  or  island  belonging  to 
or  occupiea  by  Her  Majesty  out  of  the  United 
Kingdom,  which  would,  if  committed  in  England, 
amount  to  felony,  shall  thereupon  forfeit  all 
advantage  as  to  additional  pay,  good-conduct 
pay,  ana  to  pension  on  discharge  which  might 
have  otherwise  accrued  from  the  length  of  his 
former  service,  in  addition  to  any  punishment 
which  such  court  may  award ;  and  every  marine 
who  may  be  so  convicted,  or  who  may  be  sentenced 
to  penal  servitude,  or  discharged  with  ignominy, 
shall  thereupon  likewise  forfeit  all  medals  which 
he  may  be  m  possession  of,  whether  for  sea  or 
field  service  or  for  good  conduct,  together  with 
any  annuity  or  pension  or  gratuity,  if  any,  thereto 
appertaining;  and  any  sergeant  reduced  to  the 
ranks  by  sentence  of  eourt-martial  may,  by  the 
order  of  the  same  court,  be  made  to  forfeit  any 
annuity  or  pension  and  medal  for  meritorious 
service,  or  any  or  either  of  them,  which  may  have 
been  conferred  upon  him. 

33.  If  any  non-conunissioned  officer  or  marine, 
by  reason  of  his  imprisonment,  whether  under 
sentence  of  a  court-martial  or  of  any  other  court 
duly  authorised  to  pass  such  sentence,  or  by 
reason  of  his  confinement  for  debt,  or  by  reason 
of  his  desertion,  or,  being  an  apprentice,  by  reason 
of  his  being  allowed  to  serve  out  his  time  \i-ith 
his  master,  shall  have  been  absent  f^m  his  duty 
during  any  portion  of  the  time  limited  by  his 
enlistment  or  re-engagement  or  prolongation  of 
service,  as  herein-aner  provided,  such  portion  of 
his  time  shall  not  be  reckoned  as  a  part  of  the 
limited  servioe  for  which  such  non-commissioned 


officer  or  marine  was  enlisted  w  re-engaged,  or 
for  which  his  time  of  servioe  may  have  be^  pro- 
longed ;  and  no  marine  shall  be  entitled  to  pay, 
or  to  reckon  service  towards  pay  or  pension, 
when  in  confinement  under  a  sentence  of  any 
court,  or  during  any  absence  fVom  duty  by  com- 
mitment or  confinement  as  a  deserter  by  confes- 
sion or  under  any  chu^e  of  which  he  shall  be 
afterwards  convicted,  either  by  court-martial  or 
by  any  court  of  ordinarv  criminal  jurisdiction, 
or  whilst  in  confinement  tor  debt ;  and  when  any 
marine  shall  be  absent  as  a  prisoner  of  war  he 
shall  not  be  entitled  to  pay,  or  to  reckon  service 
towards  pay  or  pension,  for  the.  period  of  such 
absence,  but  upon  rejoining  Her  Majesty's  ser> 
vice  due  inc|uiry  shall  be  made  by  a  court-martial, 
and  unless  it  shall  be  proved  to  the  satisfaction 
of  such  court  that  the  said  marine  was  taken 
prisoner  through  wilful  neglect  of  duty  on  his 
part,  or  that  he  had  served  with  or  under,  or  in 
some  manner  aided,  the  enemy,  or  that  be  had 
not  returned  as  soon  as  possible  to  Her  Majesty's 
servioe,  he  may  thereupon  be  recommended  by 
such  court  to  receive  either  the  whole  of  such 
arrears  of  pay,  or  a  proportion  thereof,  and  to 
reckon  service  during  his  absence;  and  any 
marine  who  shall  be  convicted  of  desertion,  or 
of  absence  without  leave,  shall,  in  addition  to 
any  punishment  awarded  by  the  court,  forfeit  his 
pay  for  the  day  or  days  during  which  he  was  in 
a  state  of  desertion,  or  daring  his  absence  with- 
out leave;  and  if  any  marine  shall  absent  himself 
without  leave  for  any  period,  and  shall  not  ac- 
count for  the  same  to  the  satisfaction  of  the  com- 
manding officer,  or  if  any  marine  shall  be  guilty 
of  any  other  offence  which  the  commanding  officer 
may  not  think  necessary  to  bring  before  a  court- 
martial,  the  commanding  officer  may,  in  addition 
to  any  minor  pimishment  he  is  authorised  to 
award,  order  that  such  marine  shall  be  impri- 
soned for  such  period  not  exceeding  one  hundred 
and  sixty-eight  hours,  with  or  without  hard 
labour,  aod  with  or  witiiout  solitary  confinement, 
as  the  said  commanding  officer  may  think  fit, 
and  such  marine  shall  forfeit  his  pay  for  any  day 
or  days  on  which  he  may  be  so  imprisoned ;  and 
the  said  commanding  officer  may  moreover  order 
that,  in  addition  to  or  instead  of  such  imprison- 
ment and  forfeiture,  or  any  other  punishment 
which  he  has  authority  to  inflict,  any  marine  who 
shall  have  so  absented  himself  as  aforesaid  shall 
forfeit  his  pay  for  the  day  or  days  during  which 
he  shall  have  so  absented  himself;  and,  m  pur- 
suance of  any  such  order  as  aforesaid,  tbe  pi^ 
of  the  marine  shall  be  accordingly  forfeited : 
Pro\'ided  always,  that  such  marine  shall  not  be 
liable  to  be  afterwards  tried  by  a  court-martial 
for  any  offence  for  which  he  shall  have  been  so 
pimisned,  ordered  to  suffer  imprisonment,  punish- 
ment, or  forfeiture  as  last  sfMesaid:  novided 
also,  tiiat  any  marine  who  shall  be  so  ofdered  to 
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mttet  unprisonment  or  forfatuie  of  pay  shall, 
if  he  so  leauest,  have  a  right  to  he  tried  by  a 
comt-martiaJ  for  hia  offence,  instead  of  submit- 
ting to  such  imprisonment  or  forfeiture :  Pro- 
vided also,  that  it  shall  be  lawful  for  the  said 
Lord  High  Admiral  or  the  said  Commissioners 
to  order  or  withhold  the  payment  of  the  whole 
or  any  part  of  the  pay  of  any  ofBcer  or  marine 
during  the  period  of  absence  by  any  of  the  causes 
sfnresaid. 

34.  In  addition  to  any  other  punishment  which 
the  court  may  award,  a  court-martial  may  far- 
ther direct  that  any  offender  may  be  put  under 
stoppages  until  he  shall  have  made  good — 
Anv  bounty  fraudulently  obtained  by  him  by 
aesertion  from  his   corps   and  enlisting  in 
some  other  corps  or  in  the  militia : 
Any  loss,  dispostd  of,  or  damage  occasioned  by 
him  in  any  of  the  instances  of  disgraceful 
conduct  herein  specified  : 
Any  loss,   disposal  of,  w  destruction   of,  or 
damage  or  mjury  to  any  property  whatso- 
ever, occasioned  by  bis  wnful  or  negligent 
misconduct : 
Any  loss,  disposal  of,  or  destruction  of,  or 
damage  or  injuiy  to  his  arms,  clothing,  in- 
struments, equipments,    accoutrements,    or 
necessaries,  or  any  extra  article  of  clothing 
or  equipment  that  he  may  hare  been  put  in 
possession  of  and  ordered  to  wear  on  the 
recommendation    of  the    surgeon    for   the 
benefit  of  his  health,  or  making  aw^  with 
or  pawning  any  medal  or  decoration  for  ser- 
vice or  for  general  good  conduct,  which  may 
have  been  granted  to  him  by  order  of  Her 
Mi^esty  or  by  order  of  the  East  India  Com- 
pany, or  any  medal  or  decoration  which  may 
have  been  granted  to  him  by  any  foreign 
power,  or  any  loss,  disposal  of,  or  destruc- 
tion of,  or  (Umage  or  injury  to  the  arms^ 
clothing,  instruments,  equipments,  accoutre- 
ments, or  necessaries  of  any  officer  or  marine, 
occasioned  by  his  wilful  or  negligent  mis- 
conduct : 
Any  expense  necessarily  incurred  by  his  drunk- 
enness or  other  misconduct : 
Provided  always,  that,  except  in  the  case  of  the  loss, 
disposal  of,  or  destruction  of,  or  damage  or  injury 
to  arms,  clothing,  instruments,  eouipments,  ac- 
coutrements, or  necessaries,  in  which  case   the 
court  may  by  its  sentence  direct  that  the  said 
stoppages  shall  continue  till  the  cost  of  replacing 
or  repairing  the  same  be  made  good,  the  amount 
of  any  loss,   disposal,  destruction,    damage    or 
iojury,  or  expense,  shall  be  ascertained  by  evi- 
dence, and  the  offender  shall  be  placed  under 
stoppages  for  such  an  amount  only  as  shall  be 
proved  to  the  satisfaction  of  the  court :  Provided 
also,  that  when  an  offender  is  put  under  stop- 
pages for  making    away  with  or  pawning  any 


medal  or  decwation,  the  amount  shall  be  credited 
to  the  public,  but  the  medal  or  decmation  in 
question  shall  not  be  replaced,  except  under 
special  circumstances,  to  be  determined  by  the 
Lord  High  Admiral  or  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral  afore- 
said: Provided  also,  that  so  much  only  of  the 
pay  of  the  marine  may  be  stopped  and  applied 
as  shall,  after  satisfying  the  charges  for  messing 
and  washing,  leave  him  a  residue  at  the  least  of 
one  penny  a  day. 

36.  Whenever  any  marine  shall  have  been  con- 
victed of  desertion  or  of  any  such  disgraceful 
conduct  as  is  herein-before  described,  and  the 
court  in  re&pect  of  such  disgraceful  conduct  shall 
have  made  the  forfeiture  of  all  claim  to  pension 
on  discharge  a  part  of  the  sentence  passed  on 
such  marine,  such  court  may  further  sentence 
him  to  be  discharged  with  ignominy  from  Her 
Majesty's  service :  Provided  always,  where  an 
award  of  any  of  the  forfeitures  herein-before 
mentioned,  or  of  deprivation  of  pay,  or  of  stop- 
pages of  pay,  shall  have  been  added  to  a  sentence 
of  transportation  or  penal  servitude,  it  shall  be 
lawful  for  the  Lord  High  Admiral  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  or,  if  in  the  East  Indies,  for  the  officer 
commanding  in  chief  Her  Miges^s  land  forces 
in  India,  in  the  event  of  the  sentence  of  trans- 
portation or  penal  servitude  being  commuted  to 
imprisonment,  to  order  such  award  of  forfeiture, 
deprivation  of  pay,  or  stoppages  of  pay  to  be 
enforced,  mitigated,  or  remitted  as  may  be  deemed 
expedient. 

36.  On  the  first  and  on  every  subsequent  con- 
viction for  desertion  the  court-martial,  in  addition 
to  any  other  pimishment,  may  order  the  offender 
to  be  marked,  two  inches  below  and  one  inch  in 
rear  of  the  nipple  of  the  left  breast,  with  the 
letter  D,  such  letter  not  to  be  less  than  an  inch 
long,  and  to  be  marked  upon  the  skin  with 
some  ink  or  gunpowder  or  other  preparation,  so 
as  to  be  clearly  seen  and  not  liable  to  be  oblite- 
rated ;  a  court-martial  mav,  upon  sentencing  any 
offender  to  be  discharged  with  igpiominy,  also 
sentence  him  to  be  marked  on  the  right  breast 
with  the  letters  B.  C,  and  the  confirming  officer 
may  order  such  sentence  in  respect  of  the  mark- 
ing to  be  carried  into  effect. 

37.  A  general  or  district  or  garrison  court- 
martial  may  sentence  any  marine  to  unprison- 
ment, with  or  without  hard  labour,  and  may  also 
direct  that  such  offender  shall  be  kept  in  solitair 
confinement  for  any  portion  or  portions  of  such 
imprisonment,  in  no  case  exceeding  fourteen 
days  at  a  time,  nor  eighty-four  days  in  any  one 
year,  with  intervals  between  tiie  periods  of  soli- 
tary confinement  of  not  less  duration  than  such 
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periods;  and  when  the  impriaonment  awarded 
shall  exceed  three  months,  the  court-martial  shall 
imperativdy  order  that  the  solitary  confinement 
shall  not  exceed  seven  days  in  anv  one  month 
of  the  whole  imprisonment  awarded,  with  inter- 
vals between  the  periods  of  solituj  confinement 
of  not  less  duration  than  sach  periods  ;  and  any 
divisional  or  detachment  court-martial  may  sen- 
tence any  marine  to  imprisonment,  with  or  with- 
out  hard  li^ur,  for  any  period  not  exceeding 
forty-two  days,  and  may  also  direct  that  such 
manne  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  not 
exceeding  fourteen  days  at  a  time,  with  intervals 
between  them  of  not  less  duration  than  such 
periods  of  solitary  confinement :  Provided  always, 
that  when  any  court-martial,  whether  genenl, 
garrison,  or  district,  or  divisional  or  detachment, 
shall  direct  that  the  imprisonment  shall  be  soli- 
tary confinement  only,  or  when  any  sentence 
of  corporal  punishment  shall  have  been  com- 
muted to  imprisonment  only,  the  period  of  such 
solitary  confinement  shall  in  no  case  exceed  four- 
teen days. 

38.  Whenever  sentence  shall  be  passed  by  a 
court-martial  on  an  offender  already  under  sen- 
tence, either  of  imprisonment  or  of  penal  ser- 
vitude, the  court  may  award  sentence  of  impri- 
sonment or  penal  servitude  foe  the  offence  for 
which  he  is  under  trial  to  commence  at  the 
expiration  of  the  imprisonment  or  penal  servitude 
to  which  he  shall  have  been  so  previously  sen- 
tenced, although  the  aggregate  of  the  terms  of 
imprisonment  or  penal  servitude  respectively  may 
exceed  the  term  for  which  either  of  those  punish- 
ments could  be  otherwise  awarded. 

Whenever  Her  Majesty,  the  Lords  Commis- 
sioners of  the  Admiralty,  or  any  general  or  other 
officer  authorised  to  confirm  the  sentences  of 
courts-martial  shall  commute  a  sentence  of  penal 
servitude  or  corporal  punishment  to  impnaon- 
ment,  and  the  offender  whose  sentence  shall  be 
so  commuted  shall  at  the  time  of  such  commu- 
tation be  under  sentence  of  imprisonment  w 
penal  servitude,  it  shall  be  lawful  to  direct  that 
such  commuted  sentence  of  imprisonment  shall 
commence  at  the  expiration  of  tne  imprisonment 
or  penal  servitude  to  which  such  prisoner  shall 
have  been  so  previously  sentenced,  although  the 
aggregate  of  the  term  of  imprisonment  or  penal 
servitude  respectively  may  exceed  the  term  for 
which  either  of  those  punishments  could  be  other- 
wise awarded. 

39.  Save  as  herein  specially  provided,  every 
term  of  penal  servitude  or  imprisonment  under 
the  sentence  of  a  court-martial,  whether  original 
or  revised,  shall  be  reckoned  as  commencing  on 
the  day  on  which  the  original  sentence  and  pro- 
ceedings shall  be  signed  by  the  president;  and 


die  place  of  imprisonment  under  the  sentences 
of  oourts-martial  shall  be  appointed  by  the  court 
or  the  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral, 
or  the  commanding  officer  of  the  division  to 
which  the  offendor  belongs  or  is  attached,  or  the 
officer  commanding  the  district,  garrison,  island, 
or  colony. 

40.  In  the  case  of  a  prisoner  undeigoin|^  im- 
prisonment under  sentence  of  a  court-martial,  or 
as  part  of  commuted  punishment,  in  any  public 
prison  other  than  a  military  prison,  or  in  any  graol 
or  house  of  correction  or  elsewhere,  in  any  part  oi 
the  United  Kingdom,  it  shall  be  lawful  for  the 
said  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral, 
for  the  time  being,  in  all  cases,  or  for  the  officer 
who  conBrmed  the  proceedings  of  the  court,  or 
the  officer  commanding  the  division^or  the  dis- 
trict or  garrison  in  which  such  prisoner  may  be, 
to  give,  as  often  as  occasion  may  arise,  an  order 
in  writing  directing  that  the  prisoner  be  dis- 
charged, or  be  delivered  over  to  military  custody, 
whether  for  the  purpose  of  being  removed  to  some 
other  prison  or  place  in  the  united  Kingdom, 
there  to  undeigo  the  remainder  or  any  part  of  his 
sentence,  or  for  the  purpose  of  being  brought 
before  a  court-martial  either  as  a  witness  or  for 
trial ;  and  in  the  case  of  a  prisoner  undergoing 
imprisonment  under  the  sentence  of  a  court-mar- 
tial in  any  public  prison  other  than  a  military 
prison,  or  in  any  gaol  or  house  of  correction,  in 
any  part  of  Her  Mi^esty's.  dominions  other  than 
the  United  Kingdom,  it  shall  be  lawful  for  the 
said  Lord  High  Admiral  or  the  said  Commis- 
sioners, or  for  the  officer  commanding  the  Royal 
Marines  there  serving,  in  the  case  of  any  such 
prisoner,  to  give,  as  often  as  occasion  may  arise, 
an  order  in  writing  directing  that  the  prisoner  be 
discharged,  or  be  delivered  over  to  military  or 
other  custody,  whether  for  the  purjiose  of  being 
removed  to  some  other  prison  or  place  in  any 
part  of  Her  Majesty's  dominions,  there  to  undergo 
the  remainder  or  any  part  of  his  sentence,  or 
for  the  purpose  of  being  brought  before  a  court- 
martial  either  as  a  witness  or  for  trial ;  and  in  the 
case  of  any  prisoner  who  shall  be  removed  by  any 
such  order  from  any  such  prison,  ^[aol,  or  house 
of  correction,  either  within  the  United  Kingdom 
or  elsewhere,  to  some  other  prison  or  place,  either 
in  the  United  Kingdom  or  elsewhere,  the  officer 
or  authorities  who  grave  such  order  shall  also  give 
an  order  in  writing  directing  the  governor,  provost 
marshal,  gaoler,  or  keeper  of  sucn  other  prison  or 
place  to  receive  such  prisoner  into  his  custody, 
and  specifying  the  offence  of  which  such  prisoner 
shall  nave  been  convicted,  and  the  sentence  of  the 
court,  and  the  period  of  imprisonment  which  he 
is  to  undergo,  and  the  day  and  the  hour  on 
which  he  is  to  be  released ;  and  such  governor. 
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provost  isMthal,  filler,  or  keeper  shall  keep  such 
offender  in  a  proper  place  of  confinement,  with  or 
without  hard  labour,  and  with  or  without  soUtary 
confinement,  according  to  the  sentence  of  the 
court,  and  during  the  time  specified  in  the  said 
order,  or  until  he  be  duly  discharged  or  delivered 
over  to  other  custody  before  the  expiration  of  that 
time  under  an  order  duly  made  for  that  purpose ; 
and  in  the  case  of  a  prisoner  undergoing  im- 
prisonment under  the  sentence  of  a  court-martial 
in  sny  miUtary  prison  in  any  part  of  Her  Ma- 
jesty's dominions,  the  Secretary  of  State  for  War, 
or  the  general  officer  commanding  the  district  or 
station  in  which  the  prison  may  be  situated,  shall 
have  the  like  powers  in  regard  to  the  discharge 
and  delivery  over  of  such  prisoners  to  military  or 
other  custody  as  may  be  lawfully  exercised  by 
any  of  the  authorities  above  mentioned  in  respect 
of  any  prisoners  undergoing  confinement  as 
aforesaid  in  any  public  prison  other  than  a  mili> 
taiy  prison,  or  in  any  gaol  or  house  of  correction 
in  any  part  of  Her  Majesty's  dominions;  and 
such  prisoner  in  any  of  the  cases  herein-before 
mentioned  shall  accordingly,  on  the  production 
of  any  such  order  as  is  herein-before  mentioned, 
be  discharged  or  delivered  over,  as  the  case  may 
be :  Provided  always,  that  the  time  during  which 
any  prisoner  under  sentence  of  imprisonment  by 
a  court-martial  shall  be  detained  in  such  military 
or  other  custody  under  such  order  as  aforesaid 
shall  be  reckoned  as  imprisonment  under  the 
sentence,  for  whatever  purpose  such  detention 
shall  take  place,  and  such  prisoner  may  during 
such  time,  either  when  on  board  ship  or  other- 
wise, be  subjected  to  such  restraint  as  is  necessaiy 
for  his  detention  and  removal. 

41.  Everr  governor,  provost  marshal,  gaoler, 
or  keeper  of  any  public  prison,  or  of  any  gaol  of 
house  of  correction,  in  any  part  of  Her  Majesly's 
dominions,  shall  receive  into  his  custody  any 
military  offender  under  sentence  of  imprisonment 
by  a  general  or  other  court-martial,  upon  delivery 
to  him  of  an  order  in  writing  in  that  behalf  from 
the  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  ofilce  of  Lord  High  Admiral, 
or  from  the  officer  commanding  the  division  or 
detachment  to  which  the  offender  belongs  or  did 
last  belong  or  is  attached,  which  order  shall 
specify  the  period  of  imprisonment  or  remainder 
of  imprisonment  which  the  offender  is  to  undergo, 
and  the  day  and  hour  of  the  day  on  which  he  is 
to  be  released  or  be  otherwise  disposed  of;  and 
such  governor,  provost  marshal,  gaoler,  or  keeper 
shall  keep  such  offender  in  a  proper  place  of  con- 
finement, with  or  without  ha^  labour,  and  with 
or  without  solitary  confinement,  according  to  the 
sentence  of  the  court,  and  during  the  time  speci- 
fied in  the  said  order,  or  until  he  be  discharged 
or  delirered  over  to  other  custody  before  the  ex- 
fb|liaB,0f  tjbftl  time,  under  an  order  duly  made 


for  that  purpose ;  and  whenever  marines  are  called 
out  in  aid  of  the  civil  power,  or  are  stationed  in 
billets,  or  are  on  the  line  of  march,  every  governor, 
provost  marshal,  gaoler,  or  keeper  of  any  pubUc 
prison,  gaol,  house  of  correction,  lock-up  house, 
or  other  place  of  confinement,  shall  receive  into 
his  custody  any  marine  for  a  period  not  exceeding 
seven  days,  upon  delivery  to  him  of  an  order  in 
writing  in  that  behalf  from  the  officer  command- 
ing such  marine;  and  any  governor,  provost 
marshal,  gaoler,  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  who  shall  refuse  to  receive 
and  to  confine,  or  to  discharge  or  deUver  over, 
any  marine  offender  in  the  manner  herein  pre- 
scribed, shall  forfeit  for  every  such  offence  the 
sum  of  one  hundred  pounds. 

42.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Migesty's 
dominions  shall  diet  and  supply  every  marine  im- 
prisoned therein  under  the  sentence  of  a  court- 
martial  or  as  a  deserter  with  fuel  and  other  neces- 
saries according  to  the  regulations  of  such  place 
of  confinement,  and  shall  receive  on  account  of 
every  marine  during  the  period  of  his  imprison- 
ment one  shilling  per  diem,  or  such  other  sum  as 
the  said  Lord  High  Admiral  or  the  said  Commis- 
sioners may  at  any  time  or  times  direct,  which 
the  Secretary  of  the  Admiralty  shall  cause  to  be 
issued  out  of  the  subsistence  of  such  marine, 
upon  application  in  writing  signed  by  any  justice 
within  whose  jurisdiction  such  place  of  confine- 
ment shall  be  locally  situated,  together  with  a 
copy  of  the  order  of  commitment,  and  which  sum 
of  sixpence  per  diem,  or  such  other  sum  as  afore- 
said, shall  be  carried  to  the  credit  of  the  fund 
from  which  the  expense  of  such  place  of  confine- 
ment is  defrayed. 

43.  Every  g^aoler  or  keeper  of  any  public  prison, 

gaol,  house  of  correction,  or  other  place  of  con- 
nement,  to  whom  any  notice  shall  have  been 
given,  or  who  shall  have  reason  to  know  or 
believe,  that  any  person  in  his  custody  for  any 
debt  or  contempt,  or  upon  any  charge  or  for  any 
offence,  civil,  criminal,  or  military,  is  a  marine, 
shall  on  receiving  him  into  custody  ^ve  notice 
thereof  to  the  Secretary  of  the  Admiralty,  and 
also,  previous  to  the  expiration  of  the  period  of 
the  confinement  or  imprisonment  of  such  marine, 
give  to  the  Secretarv  of  the  Admiral^  one  month's 
notice  of  the  period  of  such  expiration  of  confine- 
ment or  imprisonment,  or  if  there  shall  not  be 
sufficient  time  for  a  month's  notice,  then  the 
longest  practicable  notice  thereof,  specifying  the 
day  and  hour  of  the  day  on  and  at  whidi  he  is  to 
be  released ;  and  for  every  default  of  giving  either 
or  any  of  such  notices  such  gaoler  or  person  shall 
forfeit  the  sum  of  twenty  pounds;  and  moreover 
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trrtty  Molor  or  other  pcnon  haring  Bodi  imme- 
diato  incpeetion  aa  aforeiaid  ahall,  aa  aoon  aa  any 
anch  marine  ahaU  be  entitled  to  be  diaeharged 
ont  of  cnatody,  witii  all  oonvenient  apeed,  safely 
and  aecorely  conduct  and  convey  and  safely  and 
securely  deLver  eveiy  such  marine  either  unto  the 
officer  commanding  at  the  nearest  head  quarters 
of  tiie  Royal  Marines  or  to  the  officer  commanding 
Her  Mi^esty's  ship  to  which  any  such  marine 
may  happen  to  belong,  unless  the  said  Commis- 
sioners snail,  by  writing  under  the  hand  of  the 
Seoetaiy  of  the  Admiraltr,  or  the  offioor  com- 
manding at  the  nearest  nead  quarters  of  the 
Royal  Marines,  or  the  officer  commanding  Her 
Majesty's  ship  to  which  any  such  marine  may 
belong,  shall,  by  writing  under  his  hand,  direct 
that  such  marine  be  deUvered  to  some  other 
officer  or  person,  in  which  case  he  shall  be 
deUvered  to  such  other  officer  or  person  accord- 
ingly, and  the  officer  or  person  to  whom  such 
manne  shall  be  so  delivered  in  accordance  with 
this  Act  shall  thereupon  give  to  such  gaoler  or 
person  delivering  up  such  marine  a  certificate, 
directed  to  the  Secretary  of  the  Admiralty,  speci- 
fying the  receipt  of  such  marine,  and,  if  such 
gaoler  or  other  person  aa  aforesaid  has  conducted 
or  conveyed  anv  such  marine,  specifying  the  place 
from  and  to  which  he  shall  have  been  conducted 
and  conveyed  as  aforesaid;  and  such  gaoler  or 
person  who  shall  have  so  conducted,  conveyed, 
and  delivered  any  such  marine  shall,  upon  the 
production  of  such  certificate,  be  entitled  to  re- 
ceive of  and  from  the  Accountant  General  of  Her 
Majesty's  Navy  the  sum  of  one  shilling  per  mile, 
ana  no  more,  for  conducting,  conveying,  and 
delivering  any  such  marine  as  aforesaid;  and 
every  such  gaoler  or  other  person  having  such 
immediate  inspection  as  aforesaid  who  shall  not 
safely  and  securely  conduct,  convey,  or  deliver 
any  such  marine  as  aforesaid  shall  for  every  such 
misconduct  or  ofience  forfeit  and  pay  the  sum  of 
one  hundred  pounds.  In  all  cases  where  the 
marine  in  custody  is  under  sentence  to  be  dis- 
charged from  the  service  on  the  completion  of  his 
term  of  imprisonment,  and  the  discharge  docu- 
ment is  in  the  hands  of  the  gaoler,  suui  gaoler 
shall  not  be  required  to  make  any  report  thereof 
to  the  Secretary  of  the  Admiralty  or  to  the  Deputy 
Adjutant  Genwal  of  Marines. 

44.  Evenr  military  prison  which  shall  be  esta- 
blished under  or  by  virtue  of  any  Act  for  punish- 
ing mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  their  ouarters,  shall  be 
deemed  to  be  public  prisons  within  the  meaning 
of  any  Act  now  in  force  or  hereafter  to  be  in  force 
for  the  regulation  of  Her  Majesty's  Royal  Marine 
forces ;  and  any  officer  or  marine  convicted  by  a 
court-martial  may  be  sent,  by  order  of  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  to  any  suoh  miUtary  prison,  there  to 


undergo  tueh  pnniahmmt  aa  may  be  awarded  by 
the  sentence  paaaed  upon  him,  or  until  he  be  dia- 
diarged  at  deUvered  up  by  an  order,  as  in  the  case 
of  a  disdiarge  or  removal  from  any  other  prison 
ooder  thia  Aet. 

45.  Musters,  as  have  been  customary,  shall  be 
taken  of  every  division  or  company  of  Royal 
Marines  once  in  every  calendar  month,  as  sliaU 
be  appointed ;  and  no  officer  or  marine  shall  be 
absent  from  any  such  muster,  unless  duly  certified 
to  be  employed  on  some  other  duty  of  the  ooipa, 
or  sick,  or  m  prison,  or  on  furlough ;  and  every 
person  belonging  to  Her  Nicety's  service  who 
shall  give  or  procure  to  be  given  any  untrue  cer- 
tificate thereby  to  e.Tcuse  any  person  from  any 
muster  or  other  service  which  he  ought  to  attend 
or  perform,  or  shall  make  any  false  or  untrue 
muster  of  man  or  horse,  or  who  shall  wiUingly 
allow  or  sign  any  false  muster  or  dupUcate 
thereof,  or  shall  directly  or  indirecdy  take  or 
receive  any  money  or  gratuity  for  mustering  any 
person,  or  for  signing  any  muster  roll  or  duph- 
cate,  or  shaU  knowingly  muster  any  person  by  a 
wrong  name,  shall,  upon  proof  by  two  witnesses 
before  a  general  court-martial,  for  any  sudi 
offence  be  sentenced  to  be  cashiered :  l4ovided 
that  it  shaU  be  lawful  for  Her  M^esty,  in  all 
cases  whatsoever,  instead  of  causing  a  sentence 
of  cashiering  to  be  put  in  execution,  to  order 
the  offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  sucn  loss  of  rank  as  may  be 
deemed  expedient;  and  any  person  who  shall 
fraudulently  offer  or  procure  niroself  to  be  falsely 
mustered,  or  lend  or  furnish  any  horse  to  be 
fidsely  mustered,  shall,  upon  proof  thereof  by 
the  oaths  of  two  witnesses  before  some  justice  c£ 
the  peace  residing  near  to  the  place  where  sad 
muster  shall  be  made,  forfeit  the  sum  of  twenty 
pounds,  and  the  informer,  if  he  belongs  to  Her 
Muesfy's  service,  shall,  if  he  demand  it,  be  forth- 
with discharged ;  and  if  any  person  not  belonging 
to  Her  Majesty's  service  shall  give  or  sign  any 
untrue  certificate  of  illness  or  otherwise  in  order 
to  excuse  any  officer  or  marine  from  appearance  at 
any  muster,  or  whereby  Her  Majesty's  service  may 
be  defrauded,  every  person  so  offending  shall  fcr 
every  such  offence  forfeit  the  sum  of  fi%-  pounds. 

46.  AU  muster  rolls  and  pay  Usts  of  Royal 
Marines  required  to  be  verified  upon  oath  sh^ 
be  sworn  before  and  attested  by  any  justice  of  the 
peace,  without  fee  or  reward  to  himself  or  his 
clerk. 

47-  Every  marine  shall  be  liable  to  be  tried  and 
punished  for  desertion  from  any  corps  into  whidi 
he  may  have  unlawfully  enlirted,  although  he 
mav  of  right  belong  to  anoth»  corps,  and  be 
a  deserter  therefrom ;  and  whether  suoh  marina 
shall  be  tried  for  deserting  ttov^  the  corps  to 
which  he  may  of  right  belong,  or  trota  the  ooip* 
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into  which  he  may  have  unlawfully  enlisted,  or 
for  any  other  desertion,  every  desertion  previous 
or  sul»equent  to  that  for  which  he  may  at  the 
time  he  taking  his  trial  may,  if  duly  stated  in 
the  chaises,  be  given  in  evidence  against  him  on 
such  trial. 

48.  Upon  reasonable  suspicion  that  a  person  is 
»  deserter  it  shall  be  lawfiu  for  any  constable,  or 
if  no  constable  can  be  immediately  met  with, 
tlien  for  any  officer  or  marine  or  soldier  in  Her 
M^esty's  service,  or  other  person,  to  apprehend 
or  cause  to  be  apprehended  such  suspected  per- 
son, and  forthwitn  to  bring  him  or  cause  him  to 
be  brought  before  any  justice  living  in  or  near 
the  place  where  he  was  so  apprehended,  and 
acting  for  the  county,  city,  district,  place,  or 
borough  wherein  such  place  is  situate,  or  for  the 
county  a4JoinIng  such  firstrmentioned  county  or 
■uch  borough ;  and  such  justice  is  hereby  autho- 
rised and  required  to  inquire  whether  such  sus- 
pected person  is  a  deserter,  and  from  time  to  time 
to  defer  the  said  inquirv,  and  to  remand  the  said 
suspected  person,  in  tne  manner  prescribed  by 
an  Act  passed  in  the  eleventh  and  twelfth  years 
of  the  reign  of  Her  present  Majesty,  chapter  forty- 
two,  section  twenty-one,  and  subject  to  every  pro- 
vision therein  contained;  and  if  it  shall  appear  to 
the  satisfaction  of  such  justice,  by  the  testimony 
of  one  or  more  witnesses  taken  upon  oath,  or  by 
the  confession  of  such  suspected  person,  con- 
firmed by  some  corroborative  evidence  upon  oath, 
or  by  the  knowledge  of  such  justice,  that  such 
suspected  person  is  a  deserter,  such  justice  shall 
foruiwith  cause  him  to  be  conveyed  in  civil  cus- 
tody to  the  head  quarters  or  dep6t  of  the  division 
to  which  he  belongs,  if  stationed  within  a  con- 
venient and  easily  accessible  distance  from  the 
place  of  conmutment,  or  if  not  so  stationed  then 
to  the  nearest  or  most  convenient  public  prison 
(other  than  a  military  prison)  or  police  station 
legally  provided  as  the  lock-up  house  for  tem- 
porary confinement  of  persons  taken  into  custody, 
whether  such  prison  or  police  station  be  in  the 
eounty  or  borough  in  which  such  suspected  per- 
■on  was  apprehended  or  in  which  he  was  com- 
mitted, or  not ;  or  if  the  deserter  has  been  appre- 
hended by  a  party  of  marines  in  charge  of  a 
commissioned  officer,  such  justice  may  deliver 
him  up  to  such  party,  unless  the  officer  shall 
dean  it  necessary  to  have  the  deserter  committed 
to  prison  for  safe  custody ;  and  such  justice  shall 
transmit  an  account  of  the  proceedugs,  in  the 
form  prescribed  in  the  schedule  annexed  to  this 
Act,  to  the  Secretary  of  the  Admiralty,  specifying 
thereon  whether  such  deserter  was  delivered  to  a 
paify  of  marines  in  order  to  his  being  taken  to 
the  head  quarters  or  dep6t  of  his  division,  or 
whether  such  deserter  was  committed  to  prison, 
to  the  end  that  the  person  s<i  committed  may  be 
removed  by  an  order  from  the  said  Lord  High 


Admiral,  or  the  said  Commisaionera  for  exeouting 
the  office  of  Lord  High  Admiral,  or  deputy  aa^ 
jutant  general  of  Roval  Marines,  and  proceeded 
agiunst  according  to  law ;  and  such  justice  shall 
also  send  to  the  Secretaiy  of  the  Admiralty  a 
report  stating  the  names  of  {he  persons  by  whom 
or  by  or  through  whose  means  the  deserter  was 
apprehended  and  secured,  and  the  Secretary  of 
the  Admiralty  shall  transmit  to  such  justice  an 
order  upon  the  proper  department  for  the  pay- 
ment of  the  sum  of  twenty  shillings  as  a  reward 
to  the  person  so  certified  to  be  entitled  thereto ; 
and  for  such  information,  conmutment,  and 
report  as  aforesaid  the  clerk  of  the  said  justice 
shall  be  entitled  to  a  fee  of  two  shillings  and  no 
more;  and  every  gaoler  and  other  person  into 
whose  custody  anv  person  charged  with  desertion 
is  committed  shall,  immediately  upon  the  receipt 
of  the  person  so  charged  into  his  custody,  pay 
such  fee  of  two  shillings,  and  also,  upon  the  pro- 
duction of  a  receipt  from  the  medical  practitioner 
who  may  have  been  required  to  examine  such 
suspected  person,  a  fee  of  two  shillings  and  six- 
pence, and  shall  notify  the  fact  to  the  Secretary 
of  the  Admiralty,  and  transmit  also  to  the  Secre- 
tary of  the  Admiralty  a  copy  of  the  commitment, 
to  the  end  that  the  Secretaiy  of  the  Admiralty 
may  order  repayment  of  such  fees;  and  that 
when  any  such  person  shall  be  apprehended  and 
committed  as  a  deserter  in  any  part  of  Her  Ma- 
jesty's foreign  dominions,  the  justice  shall  forth- 
with cause  him  to  be  conveyed  to  some  public 
prison,  if  the  detachment  to  which  he  is  suspected 
to  belong  shall  not  be  in  such  part,  or  if  tiie 
detachment  be  in  such  part,  the  justice  may 
deliver  him  into  custody  at  the  nearest  miUtaij 
post,  although  the  detachment  to  which  such 
I>erson  is  suspected  to  belong  may  not  be  sta- 
tioned at  such  military  post,  if  within  reasonable 
distance ;  and  such  justice  shall  in  every  case 
transmit  to  the  officer  commanding  a  description 
return  in  the  form  prescribed  in  the  schedule  to 
this  Act  annexed,  to  the  end  that  such  person 
may  be  removed  by  the  order  of  such  officer,  and 
proceeded  against  according  to  law ;  and  such 
description  return,  purporting  to  be  duly  made 
and  subscribed  in  accordance  with  the  Act,  shall, 
in  the  absence  of  proof  to  the  contrary,  be  deemed 
sufficient  evidence  of  the  facts  and  matters  therein 
stated  :  Provided  always,  that  any  such  person 
so  committed  as  a  deserter  in  any  part  of  Her 
Majesty's  dominions  shall,  subject  to  the  pro- 
visions herein-after  contained,  be  liable  to  be 
transferred,  by  order  of  the  colonel  commandant 
or  other  officer  commanding,  to  serve  in  any 
division,  corps,  detachment,  or  party  nearest  to 
the  place  where  he  shall  have  been  apprehended, 
or  to  any  other  division,  corps,  detachment  or 
party  to  which  the  Lord  High  Admiral  or  the 
Coiumissioners  for  executing  the  office  of  Lord 
High  Admiral  may  deem  it  desirable  that  he 
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should  be  transferred,  and  shall  also  be  liable 
after  such  transfer  of  serrice  to  be  tried  and 
punished  as  a  deserter. 

49.  For  and  in  respect  of  any  marine  attempt- 
ing to  desert  from  any  head  quarters,  the  psuty 
or  parties  by  whom  he  shall  be  apprehended  shall 
be  entitled  to  a  reward  of  ten  shilbngs,  to  be  paid 
upon  the  delivering  up  of  such  marine,  which 
sum  of  ten  shillings  shall  be  charged  against  and 
stopped  and  retained  out  of  the  pay  and  sub- 
sistence of  every  such  marine. 

50.  Eveiy  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Ma- 
jesty's dominions  is  hereby  required  to  receive 
and  confine  therein  every  deserter  who  shall  be 
delivered  into  his  custody  by  any  marine  or 
other  person  conveying  such  deserter  under  lawful 
authority,  on  production  of  the  warrant  of  the 
justice  of  the  peace  on  which  such  deserter  shall 
hare  been  taken,  or  some  order  from  the  Ad- 
miralty, which  order  shall  continue  in  force  until 
the  deserter  shall  have  arrived  at  his  destination  ; 
and  such  gaoler  or  keeper  shall  be  entitled  to  one 
shilling  for  the  safe  custody  of  the  said  deserter 
while  halted  on  the  march,  and  to  such  sub- 
sistence for  his  maintenance  as  shall  be  directed 
by  the  said  Lord  High  Admiral  or  the'  said 
Commissioners. 

61.  Any  person  who,  while  servinpr  in  Her  Ma- 
Jess's  Navy  or  in  any  of  Her  Majesty's  forces, 
or  the  embodied  militia,  shall  to  any  officer,  or 
subordinate,  warrant,  petty,  or  non-commissioned 
officer,  fraudulentlr  confess  himself  to  be  a  de- 
serter from  Her  Migesty's  Royal  Marine  forces, 
shall  be  liable  to  be  med  by  any  court-martial 
under  this  Act,  and  punished  according  to  the 
sentence  thereof;  and  any  person  who  shall 
voluntarily  deliver  himself  up  as  and  confess 
himself  to  be  a  deserter  from  Her  Majesty's 
Royal  Marine  forces,  or  who,  upon  being  appre- 
hended for  any  offence,  shall  in  the  presence  of 
the  justice  confess  himself  to  be  a  deserter  as 
aforesud,  shall  be  deemed  to  have  been  duly 
enlisted  and  to  be  a  marine,  and  shall  be  liable 
to  serve  in  Her  Majesty's  Royal  Marine  forces, 
whether  such  person  shall  have  been  ever  actuallv 
enlisted  as  a  marine  or  not;  or  in  case  such 
person  shall  not  be  a  deserter  from  the  Royal 
Marine  forces,  or  shall  have  been  discharged 
therefrom  or  from  any  other  corps  for  any  cause 
whatever,  or  shall  be  incapable  of  service,  be  shall, 
on  conviction  thereof  before  two  justices  of  the 
neaoe  at  or  near  the  place  where  he  shall  deliver 
himself  up  or  confess,  or  where  he  may  at  an  v 
time  happen  to  be,  be  adjudged  to  be  punished, 
if  in  England,  as  a  rogue  and  vagabond,  and  if 
elsewhere  by  commitment  to  some  prison  or  house 


of  correction,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  three  months,  or  shall  be 
deemed  guilty  of  obtaining  money  under  &lae 
pretences  within  the  true  intent  and  meaning,  if 
in  England  or  Ireland,  of  an  Act  passed  in  the 
session  holden  in  the  twenty -fburth  and  twenty- 
fifth  years  of  Queen  Victoria,  intituled  "  An  Act 
"  to  consolidate  and  amend  the  Statute  Law  of 
"  England  and  Ireland  relating  to  Larceny  and 
"  other  similar  offences,"  or,  if  in  Scotland,  shall 
be  deemed  guiltv  of  falsehood,  fraud,  and  wilfbl 
imposition ;  and  every  person  so  deemed  to  be 
g^uilty  of  obtaining  money  under  false  pretence, 
or  of  falsehood,  fr«ud,  and  wilful  imposition,  (aa 
the  case  may  be.)  shall  be  liable  to  be  proceeded 
against  and  punished  accordingly ;  and  the  con- 
fession and  receiving  subsistence  as  a  marine  by 
such  person  shall  be  evidence  of  the  false  pretence, 
or  of  the  falsehood,  fraud,  and  imposition,  (as 
the  case  may  be,)  and  of  the  obtaining  money  to 
the  amount  of  the  value  of  such  subsistence,  and 
the  value  of  such  subsistence  so  obtained  may  be 
charged  in  the  indictment  as  so  much  money 
received  by  such  person ;  and  in  case  such  person 
shall  have  been  previously  convicted  of  the  like 
offence,  or  shall  nave  been  summarily  convicted 
and  punished  in  England  as  a  rogue  and  vaga- 
bond, or  in  Scotland  or  Ireland  by  commitment, 
for  making  a  fraudulent  confession  of  desertion, 
such  former  conviction  may  be  alleged  in  the 
indictment,  and  may  be  proved  upon  the  trial  of 
such  person ;  and  in  such  indictment  for  a  second 
offence  it  shall  be  sufficient  to  state  that  the 
offender  was  at  a  certain  time  and  place  convicted 
of  obtaining  money  under  false  pretences  as  a 
deserter,  for  making  a  fraudulent  confession  of 
desertion,  without  otherwise  describing  the  sud 
offence ;  and  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  con^^ct^on  of  the  former  offience, 
purporting  to  he  signed  by  the  clerk  of  the  court 
or  other  officer  having  the  custody  of  the  record 
of  the  court  where  the  offender  was  first  convicted, 
or  by  the  deputy  of  such  clerk,  or  by  the  clerk  of 
the  convicting  magistrates,  shall,  upon  proof  of 
the  identity  of  the  person  of  the  oSiender,  be 
sufficient  evidence  of  the  first  conviction,  without 
proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  such  certificate ; 
and  if  the  person  so  confessing  himself  to  be  a 
deserter  shall  be  serving  at  the  time  in  Her 
M^esty's  Royal  Marine  forces  he  shall  be  deemed 
to  be  and  shall  be  dealt  with  by  all  justices  and 
gaolers  as  a  deserter. 

62.  Any  person  who  shall,  in  any  part  of  Her 
Majesty's  dominions,  by  any  means  whatsoever, 
directly  or  indirectly  procure  any  marine  to  desert 
or  absent  himself  fit>m  his  duty  without  leave 
from  his  commanding  officer,  or  attempt  to  pro- 
cure or  persuade  any  marine  to  desert  or  absent 
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himMlf  firom  his  diri^,  and  any  p«non  who, 
knowing  that  any  manne  it  absent  from  his  dabr 
without  leave  front  his  commanding  officer,  shall 
harbour  or  conceal  such  marine,  or  aid  or  assist 
such  marine  in  concealing  himself,  or  aid  and 
assist  in  his  rescue,  or  aid  or  assist  him  to  desert, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction  thereof  before  anv  two 
justices  acting  for  the  county,  district,  citT,buigfa, 
or  place  where  any  such  offender  shall  at  any 
time  happen  to  be,  be  liable  to  be  committed  to 
the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned,  witii  or  without  bard  labour,  for 
such  term  not  exceeding  six  calendar  months  as 
the  convicting  justices  shall  think  fit. 

63.  When  there  shall  not  be  any  officer  of  Her 
Mqesty's  land  or  marine  forces  of  the  rank  of 
certain  or  of  a  superior  rank,  or  any  adjutant  of 
mibtia,  within  convenient  distance  of  the  place 
where  any  non-commissioned  officer  or  marine, 
not  borne  on  the  books  of  any  of  Her  Muesty's 
ships  or  vessels  in  comnussion  as  aforesaid,  and 
who  dull  be  on  furlough,  shall  be  detained  by 
sickness  cw  other  casualty  rendering  necessary  an 
extennon  of  such  fkriough,  it  shall  be  lawful  for 
any  justice  who  shall  be  satisfied  of  such  necessity 
to  giant  an  extension  of  furlough  for  a  period  not 
exceeding  one  month ;  and  the  said  justice  shall 
immedi^ely  certify  such  extension,  and  the  cause 
thereof,  to  the  commanding  officer  of  the  division 
or  detachment  to  which  the  man  belongs,  if 
known,  and  if  not,  then  to  the  Secretary  of  the 
Admimhy,  in  order  that  the  necessary  allowance 
of  ]>ay  and  subsistence  may  be  remitted  to  the 
marine,  who  shall  not  durint:  the  period  of  such 
extension  of  fnrlongh  be  liable  to  be  treated  as  a 
deserter:  Provided  always,  tliat  nothing  herein 
contained  shall  be  construed  to  exempt  any 
marine  from  trial  and  punishment  according  to 
the  provisions  ci  this  Act  for 'any  fUse  represen- 
tation made  by  him  in  that  behalf  to  the  said 
officer  or  justice  so  extending  the  furlough,  or 
for  any  brnch  of  discipline  committed  by  him  in 
applying  for  and  obtaining  the  said  extension  of 
forknigh. 

64.  Any  person  enlisted  into  Her  Majesty's 
Ro^  Marine  forces  as  a  marine,  or  who  has 
lecaved  marine  enlistment  money,  shall  be  liable 
to  be  taken  out  of  Her  Majesty's  service  only  by 
nooeas  or  execution  on  account  of  any  charge  of 
nloi^,  or  on  account  of  misdemeanor,  or  of  any 
crime  or  o£Eence  other  than  the  misdemeanor  of 
refusing  to  comply  with  an  order  of  justices  for 
the  payment  of  money,  or  on  account  of  an 
original  debt  proved  by  affidavit  of  the  plaintiff 
or  of  some  one  on  his  behalf  to  amount  to  the 
value  of  thirty  pounds  at  the  least  over  and  above 
all  costs  of  suit,  sudi  affidavit  to  be  sworn,  with- 
out payment  of  any  fee,  before  some  ju(^e  of  the 
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court  out  d  which  process  or  execution  shall 
issue,  or  before  some  person  authorised  to  take 
affidavits  in  sudi  court,  of  which  affidarit,  when 
dulv  filed  in  such  court,  a  memorandum  shall, 
witnout  fee,  be  endorsed  upon  the  back  of  such 
process,  stating  the  fact  sworn  to,  and  the  day  of 
filing  such  affidavit ;  but  no  marine  or  other 
person  as  aforestud  shall  be  liable  by  any  process 
whatever  to  appear  before  any  justice  of  the  peace 
or  other  authority  whatsoever,  or  to  be  taken  out 
of  Her  Majesty's  service  by  any  writ,  summons, 
order,  warrant,  judgment,  execution,  or  any 
process  whatever  issued  by  or  by  the  authority 
of  any  court  of  law,  or  any  magistrate,  justice 
or  justices  of  the  peace,  or  anv  other  auwority 
wkntsoever,  for  any  original  debt  not  amounting 
to  thirty  pounds,  or  for  not  supporlang  or  main- 
taining, or  for  not  having  supportea  or  main- 
ttdned,  or  for  leaving  or  having  left  chargeable 
to  any  parish,  township,  or  plaoe,  or  to  the 
common  ftind  of  any  union,  any  relation  or  child 
which  Buoh  marine  or  person  might,  if  not  in 
Her  M^gesty's  service,  be  compellable  by  Uw  to 
relieve  or  maintain,  or  for  neglecting  to  pay  to 
the  mother  of  any  bastard  child,  or  to  any  person 
who  may  have  been  appointed  to  have  tiie  custody 
of  such  child,  any  sum  to  be  paid  in  pursuance 
of  an  order  in  that  behalf,  or  for  the  breach  of 
any  contract,  covenant,  agreement,  or  other  en- 
gagement whatever,  by  parol  or  in  writing,  or 
for  having  left  or  deserted  his  employer  or  master, 
or  his  contract,  work,  or  labour ;  and  all  sum- 
monses, warrants,  commitments,  indictments, 
convictions,  judgments,  and  sentences,  on  account 
of  any  of  the  matters  for  which  it  is  herein  declared 
that  a  marine  is  not  liable  to  be  taken  out  of  Her 
Miyesty's  service,  shall  be  utterly  iUegal,  and  nnll 
and  void  to  all  intents  and  purposes ;  and  any 
judgre  of  any  such  court  may  examine  into  any 
complaint  made  by  a  marine  or  by  his  superior 
officer,  and  by  warrant  under  his  hand  discnaige 
such  marine,  without  fee,  he  being  shown  to 
have  been  urested  contrary  to  the  intent  of  this 
Act,  and  shall  award  reasonable  costs  to  such 
complainant,  who  shall  have  for  the  reoovety 
thereof  the  like  remedy  as  would  have  been  i^>ph- 
cable  to  the  recoveiy  of  any  costs  which  might 
have  been  awarded  against  the  complainant  in 
anyjudgment  or  execution  as  aforesaid,  or  a  writ 
of  Habeas  corpus  ad  subjiciendum  shall  be  awarded 
or  issued,  and  the  discharge  of  any  such  marine 
out  of  custody  shall  be  ordered  thereupon ;  pro- 
vided that  any  plaintiff,  upon  notice  of  the  cause 
of  action  first  given  in  writing  to  any  marine  or 
left  at  his  last  quarters,  may  proceed  in  any  action 
or  suit  to  judgment,  and  mive  execution  other 
than  against  &e  body  or  marine  necessaries  or 
equipments  of  such  marine :  Provided  also,  that 
nothing  herein  contained  relating  to  the  iMving 
or  deserting  a  master  or  employer,  or  to  the 
breach  of  any  contract,  agreement,  or  engagement. 
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shall  apply  to  pcnons  who  (kUl  be  naUr  and 
boni  fide  i^renticee  duly  bound  under  the  age 
of  twenty-one  years,  as  henia  prescribed. 

55.  No  person  who  shall  be  commissioned  and 
in  full  pay  as  an  officer  in  the  Royal  Marine 
forces,  or  who  shall  be  employed  ii)  enlisting  for 
such  forces,  shall  be  capable  of  being  nominated 
or  elected  to  be  sherifT,  and  no  such  officer  and 
no  non-commissioned  officer  of  such  forces  shsiU 
be  capable  of  being  n<xninated  or  elected  to  be  a 
consteble,  or  overseer,  <{wsrdiaa  of  any  union,  or 
any  officer  of  a  like  d<»cription,  of  any  county, 
hundred,  riding,  city,  borough,  town,  division, 
parish,  or  other  place,  or  to  be  mi^or,  portreeve, 
aldennam,  or  to  h^  any  office  in  any  municipBl 
corpcmtion  in  any  <aty,  bwongh,  or  place  in  Gi«at 
Britain  or  Irdand,  or  be  summoned  or  shall 
serve  as  a  grand  or  petit  or  other  juror  or  upon 
any  inquest,  and  any  summons  for  hint  to  attend 
to  serve  as  a  grand  or  petit  or  other  iuior  or  upon 
an  inquest  shall  he  null  and  Toid;  and  every 
such  person  is  hereby  exempted  from  attendanod 
and  service  in  accordance  with  any  such  sumiaona, 
and  from  all  fines,  pains,  and  penalties  for  or  in 
consequence  of  not  attending  <yt  serving  as 
aforesaid. 

56.  Every  person  authorised  to  enlist  recruits 
for  the  Royal  Marines  shall  first  ask  the  person 
offering  to  enlist  whether  he  belongs  to  the 
militia,  and  also  such  other  questions  as  the  said 
Lord  High  Admiral  or  the  said  Commissioners 
may  dir«!t  to  be  put  to  recruits,  and  shall, 
immediately  after  giving  him  enlisting  money, 
serve  him  with  a  notice  in  the  form  set  forth  m 
the  schedule  to  this  Act  annexed. 

57.  Every  person  ytho  shall  reoeive  enlisting 
money  in  manner  afonsaid  shall  upon  such 
receipt  be  deemed  to  be  enlisted  as  a  marine  in 
Her  M^esty's  service,  and  while  he  shall  remain 
with  the  recruiting  party  shall  be  entitled  to  be 
billeted. 

58.  Every  person  so  enlisted  as  aforesaid  shall, 
within  ninetv-siz  hours  (any  intervening  Sunday, 
Christinas  Day,  or  Good  Friday  not  mduded), 
but  not  sooner  than  twen^-four  hours  after  sudi 
enlistment,  ^pear,  together  with  some  perscM 
employed  in  the  recruiting  service,  before  a  justice 
of  tiie  peace,  not  being  an  officor  of  the  marines, 
tea  the  purpose  of  being  attested  as  a  marine,  or 
of  olijectuig  to  his  enlistment. 

69.  When  a  recruit,  upon  appearing  before  a 
justice  for  the  purposes  aforesaid,  shall  dissent 
from  or  object  to  his  enlistment,  and  shall  satisfy 
the  justice  that  the  same  was  effected  in  any 
respect  irregularly,  he  shall  forthwith  discharge 
the  recruit   absolutely,  and    shall  report   such 


diaehaine  to  the  eommandaijit  of  the  dhiaian  fo» 
which  the  marine  diaU  have  enUsted;  but  if  tilt 
recruit  so  dissenting  shall  not  allege  at  ahall  net 
satisfy  the  justice  that  the  enliatinent  was  effected 
ittegularly,  nevertheless  up<xi  rqiaymeot  of  the 
enlisting  CMmey  and  of  aqy  sum  reeeived  by  him 
in  respect  of  pay,  and  of  a  further  sum  of  twoity 
shillings  as  smart  moniiy,  he  riiaU  be  e»titled  ta 
be  diaenaiged;  and  the  mun  pud  by  siiah  leeniit 
upon  his  disdiarge  shall  be  kqit  by  the  jvstiec^ 
and,  afta  deducting  therefrom  one  ahilUng  as 
the  fee  for  teporHag  tiie  payment  to  the  Saavbttf 
of  the  Admiralty  and  to  the  sud  oommMtdaati 
shall  be  paid  over  to  any  person  belonging  to  the 
recruiting  parfy  who  may  dianand  the  same;  aid 
the  justice  who  shall  discharge  any  recruit  shall 
in  every  case  give  a  certificate  vunaf,  signed 
with  his  hand,  to  the  recruit,  specifying  tiw  eanse 
thereof. 

60.  If  the  recruit  on  appearing  before  a  jnstiea 
shall  not  dissent  from  his  enlistinent,  or  dssBentt 
ing  shall  within  twenty-four  hows  return  and 
state  that  he  is  unable  to  pay  the  somameBlianed 
in  the  last  section,  he  shall  beattested  ae  toSmnt 
tiie  justice,  or  some  person  deputed  by  him,  riiaB 
read  to  the  recruit  the  questions  set  forth  in  the 
form  contained  in  the  schedule  to  tiiis  Aet 
annexed,  cautioning  him  that  if  he  imadiilaitly 
make  any  false  answer  thereto  he  shall  be  hafals 
to  be  punished  as  a  rogne  and  vagabond,  aad  the 
answers  of  tiie  recruit  shall  be  recorded  opporite 
to  the  sMd  qBeetioBB,  and  the  jnatioa  ahall  .requite 
the  recruit  to  vakt  and  sign  &t  •h'hi%^mi  in 
the  sssd  form,  and  diall  then  admrniater  to  htm 
the  oath  of  allegianos.  in  the  said  form;  and 
when  the  recruit  shall  have  s%ned  the  said  deda, 
ration  and  taken  the  oath,  the  jutice  shall  attest 
the  same  by  his  signature,  and  shall  ddi¥er  to 
the  recruiting  of&oer  the  declaration  so  sigmd 
and  attested,  and  the  foe  for  tacb.  attestatiaa* 
including  the  declaration  and  oath,  dmll  be  am 
shilling  and  no  mere ;  and  any  leornit  shall^  if 
he  so  wiah,  be  furnished  with  a  certified  ooDir  of 
the  aboTe>nieDti(Hied  declaratian  by  tiie  officer 
who  finally  approved  of  him  for  the  service. 

61.  No  recruit,  unless  he  shall  hava  been  at- 
tested or  shall  have  leoeiTed  pay  other  than 
enlisting  money,  shall  be  liable  to  .be  tried  fay 
oourt-msrtial;  but  if  any  recruit,  jHemoaaly  ta 
his  being  attested,  shall  by  means  of  aoy  fUw 
answer  obtain  enlistinent  mon^,  or  shall  maka 
any  fialse  statement  in  his  dedaatioB,  or  shall 
rriuae  to  answer  any  question  dnfy  authoriacd  to 
be  put  to  recruits  fw  the  purpose  of  flUing  «|i 
such  declaration,  or  ahall  refiise  or  neglect  to  go 
before  a  justice  for  the  purposes  af&esaid,  or 
having  dissented  from  his  enlistment  shall  wil- 
fully omit  to  return  and  pay  sack  money  aa 
afoneaid,  in  any  of  anch  oases  it  shall  he  iawfbl 
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ftr  any  two  jnttioes  within  the  United  Kingdxnn,' 
or  for  anj  one  justice  out  of  the  United  Kingdom, 
acting  for  the  couiriy,  district,  city,  burgh,  or 

Slaee  where  anj  such  recruit  shall  at  any  time 
sppen  to  be,  when  he  shall  be  brought  before 
tfiem  or  him,  if  in  England,  to  a4judge  him  to 
be  a  rogue  and  vagabond,  and  to  sentence  him 
to  be  pnnisbed  accoraingly,  and  if  in  Scotland  or 
belaod,  or  ekewhere  in  Her  M^esty's  dominions, 
to  be  imprisoned  with  bard  labour  in  any  prison 
or  hooM  of  conection  tor  any  period  not  exceed- 
ing tiiree  caloidar  months ;  and  the  dedaraUoa 
laade  by  the  recruit  on  his  attestation,  purporting 
to  be  made  and  subscribed  in  accordance  with 
tbe  schedule  to  this  Act  annexed,  shall,  in  (he 
absence  of  proof  to  the  oontraiy,  be  deemed 
mffident  evidence  of  such  recruit  having  repr&- 
sented  the  several  particulars  as  stated  m  such 
declaration;  and  any  marine  who  shall  have 
given  any  false  answer  at  the  time  of  or  relative 
to  his  becoming  a  marine  shall  forfeit  all  pay, 
wage*,  and  other  moneys,  be  the  same  navu, 
marine,  or  otherwise,  which  he  might  otherwise 
have  been  entitled  to  for  any  period  of  service  in 
the  Royal  Marines. 

62.  Any  recruit  who  shall  have  been  attested, 
and  who  shall  afterwards  be  discovered  to  have 
given  any  wilfully  false  answer  to  any  question 
directed  to  be  put  to  recruits,  or  shall  nave  made 
any  wilfully  nlse  statement  in  the  declaration 
herein-before  mentioned,  shall  be  liable,  at  the 
discretion  of  the  said  Lord  High  Admiral  or  the 
said  Commissioners,  to  be  proceeded  against 
before  two  justices  in  the  manner  herein-before 
mentioned,  and  by  them  sentenced  accordingly, 
or  to  be  tried  by  a  district  or  garrison  court- 
martial  for  the  same,  and  punished  in  such 
manner  as  such  court  shall  direct. 

63,  If  any  recruit  shall  abscond  so  that  it  is 
not  poasible  immediately  to  apprehend  and  bring 
him  DefoN  a  justice  for  attestation,  the  recruiting 
party  shall  produce  to  the  justice  before  whom 
the  recruit  ought  regularly  to  have  been  brought 
for  that  purpose  a  oertincate  of  the  name  and 
place  of  resiaence  and  description  of  such  recruit 
and  of  his  having  absconded,  and  shall  declare 
the  same  to  be  true,  and  the  justice  to  whom 
meh  certificate  shall  be  produeed  shall  transmit » 
daplioate  thereof  to  the  Secretary  of  the  Adndr 
nlt»  in  order  that  the  same  may  appear  in  the 
Police  G««stte. 

'64.  If  any  man  while  belonging  to  a  militia 
itgiment  ihall  enlist  in  and  be  attested  fb»  Her 
n^esty's  Royal  Marines,  he  shall  be  liable  to  be 
tried  before  a  court-martial  on  a  charge  for  do- 
•ertion ;  but  it  shall  be  lawAil  for  the  Secretary 
■Hi  State  for  War,  on  the  confession  thereof  by 


sneh  mifitiaman,  or  on  other  proof  thereof,  to 
order  that  in  lien  of  his  being  so  tried  he  shall  be 
subjected  to  a  stoppage  of  one  penny  a  day  of  his 
pay  for  eighteen  calendar  months,  to  be  applied 
as  the  SMretary  of  State  for  War  shall  ouect, 
and  further  to  determine  whether  such  man  shall 
be  returned  to  his  militia  regiment  after  such 
sum  shall  have  been  made  good,  or  shall  be 
deemed  to  he  a  marine  in  the  same  manner  as  he 
would  have  been  if  he  had  not  been  a  militiaman 
at  the  time  of  his  attestation :  Provided  also,  that 
eveiy  soldier  who,  while  belonging  to  a  militia 
regiment,  enlisted  in  Her  Migesty's  Royal  Ma- 
rines, whether  such  enlistment  toox  place  before 
or  after  the  passing  of  the  Mutiny  Act,  1860, 
shall  reckon  service  towards  the  performance  of 
his  limited  engagement  £rom  the  date  of  his 
attestation  :  Provided  also,  that  any  such  soldier 
shall  not  reckon  service  for  pension  until  the  day 
on  which  his  engagement  for  the  militia  would 
have  expired ;  but  if  any  such  soldier  shall,  sub- 
se()uently  to  his  enlistment,  have  rendered  long, 
faithful,  or  gallant  service,  the  Lords  Commis- 
sioners of  the  Admiralty  may,  upon  the  special 
recommendation  of  the  Deputy  Ac^utant  GenenJ, 
Royal  Marines,  order  that  he  may  reckon  service 
for  pension  from  the  date  of  his  attestation. 

65.  If  any  non-commissioned  officer  of  the 
volunteer  permanent  stafP  shall  enhst  into  the 
Royal  Marines,  he  may  be  tried  and  punished  as 
a  deserter,  but  if  he  confesses  his  desertion  the 
Secretary  of  State  for  War,  instead  of  causing 
him  to  he  tried  and  punished  as  a  deserter,  may 
cause  him  to  be  returned  to  his  service  on  thie 
volunteer  permanent  staff,  to  be  there  put  under 
stoppages  from  hi*  pay  until  he  has  repaid  the 
amount  of  any  bounty  received  by  him,  and  the 
expenses  attending  his  enlistment,  and  also  the 
value  of  any  arms,  &c.  issued  to  him  while  on 
the  volunteer  permanent  staff,  and  not  duly  deli- 
vered up  by  him,  or  may  cause  him  to  be  held  to 
his  service  in  the  Royal  Marines,  with  a  direction, 
if  it  seems  fit,  that  his  term  of  service  thereia 
shall  not  be  reckoned  for  pension  tmtil  the  time 
when  his  engagement  on  tne  volunteer  permanent 
staff  would  have  expired,  and  may  further  cause 
him  to  be  put  under  stoppages  of  one  penny  a 
day  of  his  pay  until  he  had  repaid  the  expense 
attending  his  engagement  or  attestation  on  the 
volunteer  permanent  staff,  and  abo  the  value  of 
any  arms,  clothing,  or  appointments  issued  to 
him  while  on  the  volunteer  permanent  sta:^  and 
not  duly  delivered  up  by  him. 

.  66.  Every  peiton  tnbject  to  this  Act  who  shall 
wilfully  act  contrary  to  any  of  its  provisions  in 
any  matter  relating  to  the  enlisting  or  attesting 
of  reoruita  f<»  Her  Majesty's  service  shall  be  liable 
to  be  tried  for  cuch  othaee  by  a  general  court- 
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martial,  and  to  be  sentenced  to  such  punishment, 
other  than  death  or  penal  serA-itade,  as  such  court 
may  award. 

67.  It  shall  be  lawful  for  any  justice  of  the 
peace  or  person  exercising  the  office  of  a  magis- 
trate within  any  of  Her  Majesty's  dominions 
abroad,  or  for  the  officer  commanding  any  ship  or 
vessel  of  Her  Majesty  on  the  books  of  which  any 
marine  may  be  borne,  or  on  board  of  which  any  ■ 
such  marine  may  be,  or,  notwithstanding  any- 
thing in  this  Act  contuned,  for  the  commanding 
officer  of  any  battalion  or  detachment  of  Royal 
Marines,  whether  borne  on  the  books  of  any  one 
of  Her  Miyestr's  ships  or  otherwise,  to  re-engage 
or  enlist  and  attest  out  of  Great  Britoin  or 
Ireland  any  marine  desirous  of  re-enlisting  or 
re-engaging  into  Her  Majesty's  Royal  Marine 
forces,  if  such  marine  be  considered  by  such 
commanding  officer,  justice,  or  magistrate  a  fit 
person  to  continue  in  Her  Mtyesty's  service ;  and 
every  such  commanding  officer,  justice,  or  ma- 
gistrate shall  have  the  same  powers  in  that 
behalf  as  are  by  this  or  any  other  Act  of  Par- 
liament given  to  jtistices  of  the  peace  in  the 
United  Kingdom  for  all  such  purposes  of  enlist- 
ment and  attestation,  and  any  marine  so  re- 
enlisted  or  re-engaged  shall  be  deemed  to  be  an 
attested  marine. 

68.  Any  person  duly  bound  as  an  apprentice 
who  shall  enlist  into  Her  Majesty's  Royal  Marine 
forces,  and  shall  falsely  state  to  the  magistrate 
before  whom  he  shall  be  carried  and  attested  that 
be  is  not  an  apprentice,  shall  be  deemed  guilty  of 
obtaiping  money  by  talae  pretences,  if  m  Eng- 
land or  in  Ireland,  and  of  falsehood,  fraud,  and 
wilful  imposition,  if  in  Scotland,  and  shall  after 
the  expiration  of  his  apprenticeship,  whether  he 
shall  have  been  so  convicted  and  punished  or 
not,  be  liable  to  serve  as  a  marine  according  to 
the  terms  <^  the  enlistment,  and  if  on  the  expi- 
ration of  his  apprenticeship  he  shall  not  deliver 
himself  up  to  some  officer  authorised  to  receive 
recruits,  such  person  may  be  taken  as  a  deserter 
from  Her  Migesty's  Royal  Marine  forces. 

69.  No  master  shall  be  entitled  to  claim  an 
apprentice  who  shall  enlist  as  a  marine  in  Her 
Mqesty's  service  unless  such  master  shall,  within 
one  calendar  month  next  after  such  apprentice 
shall  have  left  his  service,  go  before  some  justice, 
and  take  the  oath  mentioned  in  the  schedule  to 
this  Act  annexed,  and  at  the  time  of  making  his 
claim  produce  to  the  officer  under  whose  com- 
mand the  recruit  shall  be  the  certificate  of  auch 
justice  of  his  having  taken  such  oath,  which  cer- 
tificate such  justice  is  reouired  to  give  in  the 
form  in  the  schedule  to  tnis  Act  annexed ;  nor 
unless  tuch  apprentice  shall  have  been  bound,  if 


in  England,  for  the  full  term  ot  five  years,  (not 
having  been  above  the  age  of  fourteen  yens 
when  so  bound,)  and,  if  in  Ireland  or  in  the  Bri- 
tish Isles,  for  the  fuU  term  of  five  years  at  the 
least,  (not  having  been  above  the  age  of  sixteea 
when  so  bound,)  and,  if  in  Scotland,  for  the  foil 
term  at  least  of  four  years,  by  a  regular  contract 
or  indenture  of  apprenticeship,  duly  extended, 
signed,  and  tested,  and  binding  on  both  parties 
by  the  law  of  Scotland  prior  to  the  penod  of 
enlistment,  and  unless  sucn  contract  or  mdenture 
in  Scotland  shall,  withm  three  months  after  the 
commencement  of  the  apprenticeship  and  befbie 
the  period  of  enlistment,  have  been  produced  to 
a  justice  of  the  peace  of  the  county  in  Scotland 
wherein  the  parties  reside,  and  there  shall  have 
been  endorsed  thereon  by  such  justice  a  certificate 
or  declaration  signed  by  him  speciiying  the  date 
when  and  the  person  by  whom  such  contract  or 
indenture  shall  have  been  so  produced,  which 
certificate  or  declaration  such  justice  of  the  peace 
is  hereby  required  to  endorse  and  sign;  na 
unless  any  such  apprentice  shall,  when  claimed 
by  such  master,  be  under  twenty-one  years  of 
age :  Provided  always,  that  any  master  of  an 
apprentice  indentured  for  the  sea  service  shall  be 
entitied  to  claim  and  recover  him  in  the  form  and 
manner  above  directed,  notwithstanding  audi 
apprentice  may  have  been  bound  for  a  leas  term 
than  five  or  four  years  as  aforesaid :  Provided 
also,  that  any  such  master  who  shall  give  up  the 
indentures  of  apprenticeship  within  one  month 
after  the'  enlisting  of  such  apprentice  shaU  be 
entitled  to  receive,  to  his  own  use,  so  much  of 
the  bounty  payable  to  such  recruit  as  shall  not 
have  been  paid  to  such  recruit  before  notice  given 
of  his  being  an  apprentice. 

70.  No  apprentice  claimed  by  his  master  shall 
be  taken  fivm  any  division,  detachment,  recruit- 
ing party,  or  ship  of  Her  Mi^esty,  except  under 
a  warrant  of  a  justice  residing  near  and  within 
whose  jurisdiction  such  apprentice  shaU  then 
happen  to  be,  and  before  whom  he  shall  be  carried ; 
and  such  justice  shall  inquire  into  the  matter 
upon  oath  (which  oath  he  is  hereby  empowered 
to  administer),  and  shall  require  the  production 
and  proof  of  the  indenture,  and  that  notice  of  the 
said  warrant  has  been  given  to  the  commanding 
officer,  and  a  copy  thereof  left  with  some  officer 
or  non-commissioned  officer  of  the  partv,  and 
that  such  person  so  enlisted  declared  that  he  waa 
no  apprentice ;  and  such  justice,  if  required  br 
such  officer  or  non-commissioned  officer,  shall 
commit  the  offender  to  the  common  gaol  of  the 
county,  division,  or  place  for  which  such  justice 
is  acting,  and  shall  keep  the  indenture  to  be 
produced  when  required,  and  shall  bind  over 
such  person  as  he  may  think  proper  to  give 
evidence  against  the  offender,  who  shikll  be  tried 
at  the  next  or  at  the  sessiona  immediately  sac- 
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ceeding  the  next  general  or  quarter  seasiona  of 
such  county,  division,  or  place,  unless  the  court 
■hall  for  just  cause  put  ofF  tiie  trial ;  and  the 
production  of  the  indenture,  with  the  certificate 
of  the  justice  that  the  same  was  proved,  shall  be 
sufficient  evidence  of  the  said  mdenture ;  and 
every  such  offender  in  Scotland  may  be  tried  by 
the  judge  ordinaiy  in  the  county  or  stewartry  in 
such  and  the  like  manner  as  any  person  may  be 
tried  in  Scotland  for  any  offence  not  inferring  a 
capital  punishment :  Provided  always,  that  any 
justice  not  required  as  aforesaid  to  commit  such 
apprentice  may  deliver  him  to  his  master. 

71.  No  person  who  shall  for  six  months,  and 
eitlier  before  or  after  the  passing  of  this  Act, 
have  received  pay  and  be  borne  on  the  strength 
and  pay  list  of  any  division  of  Her  Majesty's 
Royal  Maiine  forces,  of  which  the  last  quarterly 
pay  list  (if  produced)  shall  be  evidence,  or  been 
borne  as  a  marine  on  the  books  of  any  of  Her 
Migesty's  ships  in  commission,  shall  be  entitled 
to  claim  his  discharge  on  the  ground  of  error  or 
illegality  in  his  enlistment  or  attestation  or  re- 
engagement,  or  on  any  other  ground  whatsoever, 
but,  on  the  contrary,  everr  such  person  shall  be 
deemed  to  have  been  duly  enlisted,  attested,  or 
re-engaged,  as  the  case  may  be. 

72.  It  shall  also  be  lawful  for  the  Lord  High 
Admiral,  and  also  for  the  said  Commissioners  for 
executing  the  office  of  Lord  High  Admiral,  to 
give  orders  for  withholding  the  pay  of  any  officer 
or  marine  for  any  period  during  which  such 
officer  or  marine  shau  be  absent  without  leave, 
or  improperly  absent  from  his  duty,  or  in  case 
of  any  doubt  as  to  the  proper  issue  of  pay  to 
withhold  it  from  the  parties  aforesaid  until  the 
said  Lord  High  Admiral  or  the  said  Commis- 
sioners shall  come  to  a  determination  upon  the 


73.  And  whereas  there  is  and  may  be  occasion 
for  the  marching  and  also  for  the  quartering  of 
the  Royal  Marine  forces  when  on  shore :  Be  it 
enacted,  that  during  the  continuance  of  this  Act, 
upon  the  order  or  orders  in  writing  in  that  behalf 
under  the  hand  of  the  Lord  High  Admiral,  or  the 
hands  of  two  or  more  of  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral  for 
the  time  being,  or  upon  the  order  or  orders  in 
writing  in  that  behalf  under  the  hand  of  any 
colonel  commandant  or  commanding  officer  of 
any  division  of  Royal  Marines,  it  shiJl  be  lawful 
for  all  constables  and  other  persons  specified  in 
this  Act  in  Great  Britain  and  Ireland,  and  they 
are  hereby  required,  to  billet  the  officers  and 
marine*,  whether  marching  or  otherwise,  and  all 
stafF  and  field  officers  horses,  and  all  bftt  and 
bmggage  horses  belonging  to  the  Royal  Marine 


forces,  when  on  actual  service,  not  exceeding  for 
each  officer  the  number  for  which  forage  is  or 
shall  be  allowed  by  Her  Majesty's  regulations, 
in  victualling  houses  and  other  houses  specified 
in  this  Act,  taking  care  in  Ireland  not  to  billet 
less  than  two  men  in  any  one  house ;  and  they 
shall  be  received  by  the  occupiers  of  the  houses 
in  which  they  are  so  billeted  and  be  furnished 
by  such  victualler  with  proper  accommodation  in 
such  houses,  and  with  a  separate  bed  for  each 
marine,  or  if  anv  victualler  shall  not  have  suffi- 
cient accommodation  in  the  house  upon  which  a 
marine  is  billeted,  then  in  some  good  and  suffi- 
cient quarters  to  be  provided  by  such  victualler 
in  the  immediate  neighbourhood,  and  in  Great 
Britain  with  diet  and  small  beer,  and  in  Great 
Britain  and  Ireland  with  stables,  oats,  hay,  and 
straw  for  such  horses  as  aforesaid,  paying  and 
allowing  for  the  same  the  several  rates  herein- 
after provided ;  and  at  no  time  when  marines  are 
on  their  march  shall  any  of  them  be  billeted  above 
one  mile  from  the  place  mentioned  in  the  route, 
care  being  always  taken  that  the  billets  be  made 
out  for  the  less  distant  houses  in  which  suitable 
accommodation  can  be  found  before  making  out 
billets  for  the  more  distant;  and  in  all  places 
where  marines  shall  be  billeted  in  pursuance  of 
this  Act,  the  officers  and  their  horses  shall  be 
billeted  in  one  and  the  same  house,  except  in  case 
of  necessity ;  and  the  constables  are  hereby  re- 
quired to  billet  all  marines  on  their  march  in  the 
manner  required  by  this  Act  upon  the  occupiers 
of  all  houses  within  one  mile  of  the  place  men- 
tioned in  the  route,  and  whether  thuy  be  in  the 
same  or  a  different  county  in  like  manner  in  every 
respect  as  if  such  houses  were  all  locally  situated 
witnin  such  place  :  Pronded  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to 
authorise  any  constable  to  billet  marines  out  of 
the  county  to  which  such  constable  belongs 
when  the  constable  of  the  a4ioining  county  shidl 
be  present  and  shall  undertake  to  billet  the  due 
proportion  of  men  in  such  adjoining  county; 
ana  no  more  billets  shall  at  any  time  be  ordered 
than  there  are  effective  marines  and  horses  present 
to  be  billeted ;  all  which  billets,  when  made  out 
by  such  constables,  shall  be  delivered  into  the 
hands  of  the  commanding  officer  present,  or  to 
the  non-commissioned  officer  on  the  spot;  and 
if  any  person  shall  find  himself  aggneved  by 
having  an  undue  proportion  of  marines  billeted 
in  his  house,  and  shall  prefer  his  complaint,  if 
against  a  constable  or  other  person  not  being  a 
justice,  to  one  or  more  justices,  and  if  against  a 
justice,  then  to  two  or  more  justices,  within  whose 
jurisdiction  such  marines  are  billeted,  such  jus- 
tices respectively  shall  have  power  to  order  such 
of  the  marines  to  be  removea  uid  to  be  billeted 
upon  other  persons  as  they  shall  see  cause ;  and 
wnen  any  horses  belonging  to  the  officers  of  Her 
Majesty's  Royal  Marine  forces  shall  be  billeted  upon 
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the  occupiers  of  houses  who  shall  hate  no  stables, 
then,  upon  a  written  requisition  of  the  officer 
commanding  such  marines,  the  constable  is  hereby 
required  to  billet  the  horses  upon  some  other 
person  or  persons  having  stables,  and  who  are  by 
this  Act  liable  to  have  officers  and  marines  billeted 
upon  them,  and  any  two  or  more  justices  of  tht 
peace  may  order  a  proper  allowance  to  be  paid  W 
the  persons  relieved  to  the  persons  receiving  such 
horses,  or  to  be  applied  in  the  furnishing  the 
requisite  accommodation  ;  and  the  commanding 
officer  may  exchange  any  man  or  horse  billeted 
in  any  place  with  another  man  or  horse  billeted 
in  the  same  place,  for  the  convenience  or  benefit 
of  the  service,  provided  the  number  of  men  and 
horses  do  not  exceed  the  number  at  that  time 
billeted  on  such  houses  respectively,  and  the 
constables  are  hereby  required  to  billet  such  men 
and  horses  so  exchanged  accordingly ;  and  it 
shall  be  lawftil  for  any  justice,  at  the'  request  of 
any  officer  or  non-commissioned  officer  command- 
ing any  marines  requiring  billets,  to  extend  any 
route,  or  to  enlarge  the  district  within  which 
billets  shall  be  required,  in  such  manner  as  shall 
appear  to  be  most  convenient  to  Her  Majesty's 
service :  Provided  also,  that  to  prevent  or  pumsh 
all  abuses  in  billeting  marines,  it  shall  be  lawftil 
for  any  justice,  within  his  jurisdiction,  by  warrant 
or  order  under  his  hand,  to  re<}uire  any  constable 
to  give  him  an  account  in  writmg  of  the  number 
of  officers  and  marines  who  shall  be  quartered  by 
such  constables,  together  with  the  names  of  the 
persons  upon  whom  such  officers  and  marines 
are  billetea,  stating  the  street  or  place  where  such 
persons  dwell,  and  the  signs,  if  any,  belonnng 
to  the  houses:  Provided  always,  that  no  officer 
shaJl  be  compelled  or  compellable  to  pay  anything 
for  his  lodging  where  he  shall  be  cfuly  billeted  : 
Provided  tJso,  that  no  justice  being  an  officer  of 
Royal  Marines  shall  directly  or  indirectly  be  con- 
cerned in  billeting  or  appomting  quarters  under 
this  Act. 

74.  The  innholder  or  other  person  on  whom 
any  marine  is  billeted  in  Great  Britain  shall,  if 
required  by  such  marine,  furnish  him  for  every 
day  on  the  march,  and  for  a  period  not  exceeding 
two  days,  when  halted  at  any  intermediate  place 
upon  the  march,  and  for  the  day  of  the  arrival  at 
the  place  of  finid  destination,  with  one  hot  meal 
in  each  day,  the  meal  to  consist  of  such  Quantities 
of  diet  and  small  beer  as  may  be  fixed  by  Her 
Muesty's  regulations,  not  exceeding  one  pound 
and  a  quarter  of  meat  previously  to  being  dressed, 
one  pound  of  bread,  one  pound  of  potatoes  or 
other  vegetables,  and  two  pmts  of  small  beer,  and 
vinegar,  salt,  and  pepper,  and  for  such  meal  the 
innholder  or  other  person  furnishing  the  same 
shall  be  paid  the  sum  of  tenpence,  and  twopence 
halfpenny  for  a  bed ;  and  all  innholders  and  other 
persons  on  whom  marines  may  be  billeted  in 


Great  Britain  or  Ireland,  except  when  on  ihe 
march  in  Grreat  Britain,  and  entitled  to  be  fur- 
nished with  the  hot  meal  as  aforesaid,  shall  ftunidi 
such  marines  with  a  bed  and  with  candles,  vinegar, 
and  salt,  and  shall  allow  them  the  use  of  fire,  and 
the  necessary  utensils  fbr  dressing  and  eating 
their  meat,  and  shall  be  paid  in  consideration 
thereof  the  sum  of  fourpence  per  diem  for  each 
marine ;  and  the  sum  to  be  paid  to  the  innholder 
or  other  person  on  ^hom  any  of  the  horses  be- 
longing to  Her  Mwesty's  Royal  Marine  forces 
shall  be  billeted,  in  Great  Britun  or  Ireland,  for 
ten  pounds  of  oats,  twelve  pounds  of  hay,  and 
eight  pounds  of  straw,  shaU  be  one  shilling  and 
ninepence  per  diem  for  each  horse;  and  every 
officer  or  non-commissioned  officer  commandiDg 
a  division,  detachment,  or  party  shall  every  four 
days,  or  before  they  shall  quit  their  quarters  if 
they  shall  not  remain  so  long  as  four  days,  settle 
and  discbarge  the  just  demands  of  all  victuallers 
or  other  persons  upon  whom  such  officers,  ma- 
rines, or  horses  are  billeted,  out  of  the  pay  and 
subsistence  of  such  officers  and  marines,  before 
any  part  of  the  said  pay  or  subsistence  be  paid  or 
distributed  to  them  respectively;  and  if  any  such 
officer  or  non-commissioned  officer  shall  not  pay 
the  same  as  aforesaid,  then,  upon  complaint  and 
oath  made  thereof  by  any  two  witnesses  before 
two  justices  of  the  peace  for  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  where 
such  quarters  were  situate,  sitting  in  quarter  or 

Eetty  sessions,  the  Secretaiy  of  the  Admiralty  is 
ereby  required,  upon  certificate  of  the  justices 
before  whom  such  oath  shall  be  made  of  the  sum 
due  to  complainant,  to  order  payment  of  the 
amount  which  shall  be  charged  against  such 
officer;  and  in  case  of  any  marines  being  sud- 
denly ordered  to  march,  and  of  the  commanding 
officer  or  non-commissioned  officer  not  being 
enabled  to  make  payment  of  the  sums  due  on 
account  of  billets,  every  such  oflScer  or  non-com- 
missioned officer  shall  before  his  departure  make 
up  the  account  with  every  person  upon  whom 
any  such  marines  may  have  been  billeted,  and 
sign  a  certificate  thereof;  which  account  and  cer- 
tificate, on  being  transmitted  to  the  Secretary  of 
the  Admiralty,  shall  be  immediatdy  paid,  and 
charged  to  the  account  of  snoh  officer  or  non- 
commissioned officer. 

76.  For  the  regular  provision  of  carriages  fior 
the  Royal  Marine  forces  and  their  baggage  on 
their  marches  in  Great  Britain  and  Irelura,  all 
justices  of  the  peace  within  their  several  jam- 
dictions,  being  duly  required  thereunto  by  order 
of  the  said  Lord  High  Admiral,  or  two  or  more 
of  the  Commissioners  fbr  executing  the  Eaid  ofiBoe 
of  Lord  High  Admiral  fbr  the  time  being,  or  any 
colonel  commandant  or  commanding  officer  of  » 
division  of  Royal  Marines,  shall,  on  the  'piodno- 
tion  of  snch  order,  or  a  copy  thei^  certified  i^ 
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the  cAmnumdiBg  et&eer,  to  them  or  any  one  or 
move  of  tfaem,  by  the  ofiScer  or  non-commissioned 
offloei'  of  the  party  of  marines  so  ordered  to  march, 
tsBoe  a  wttorant  to  any  constable  having  aothority 
to  act  in  any  place  from,  through,  near,  or  to 
ivtiicli  sndi  marines  shall  be  ordered  to  match, 
(tor  each  of  which  ivairants  a  fee  of  one  shilling 
only  shall  be  paid,)  requiring  him  to  provide  the 
carriages,  horses,  oxen,  and  drivers  therein  men- 
tioned, (allowing  snfiBcient-time  to  do  the  same,) 
Specifying  the  places  fW>m  and  to  which  the  said 
euriagea  shall  travel,  and  the  distance  between 
the  places,  for  which  distance  only  so  specified 
payment  shall  be  demanded,  and  which  distance 
shall  not,  except  in  cases  of  pressing  emergency, 
exceed  the  day's  march  prescribed  in  the  order 
of  route,  and  shall  in  no  case  exceed  twenty-five 
miles ;  and  the  constables  receiving  such  warrant 
•hall  order  such  persons  as  they  shall  Htuok. 
proper,  having  carnages,  to  furnish  the  requisite 
supply,  who  are  hereby  required  to  furnisn  the 
mme  accordingly ;  and  in  case  sufficient  carriage* 
cumot  be  procured  within  the  proper  jurisdiction, 
any  justice  of  the  next  adjoining  jurisdictioD  shall, 
by_  ta  Kke  course  of  proceeding,  supply  the  de- 
ficiency ;  and  in  order  that  the  burden  of  providing 
carnages  may  fall  equally,  and  to  prevent  incon- 
venience arising  6om  -  there  being  no  justice 
residing  near  the  place  where  marines  may  be 
qnartered  on  the  mardi,  the  justice  or  justices 
residing  nearest  to  such  place  shall  cause  a  list 
to  be  made  out,  at  least  once  in  every  year,  of  all 
persons  liable  to  ftimish  such  carriages,  and  of 
the  number  and  description  of  their  said  carriages, 
which  list  shall  at  all  seasonable  hours  be  open 
to  tbe  inspection  of  the  said  persons,  and  shall 
by  warrant  "^under  his  hand  authorise  the  con- 
stables within  his  jurisdiction  to  give  orders  to 
pto«ide  carriages  without  any  special  wanant 
from  him  for  that  purpose,  which  orders  shall  be 
valid  in  all  respects;  and  all  orders  for  such 
owriages  shall  be  made  from  such  lists  in  regular 
rotation,  so  far  as  the  same  can  be  done. 

76.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall 
be  under  one  mile  the  rate  of  a  full  mile  shall 
be  paid ;  and  the  rates  to  be  jpsid  for  carriages 
impressed  shall  be,  in  Great  Britain,  for  every 
mOe  which  a  waggon  with  four  or  more  horses, 
or  a  wain  with  six  oxen  or  four  oxen  and  two 
horses,  shall  travel,  one  shilling ;  and  for  every 
mile  any  waggon  with  narrow  wheels,  or  any  cart 
mth  tour  horses  carrying  not  less  than  fifteen 
hundredweight,  shall  travel,  ninepence  ;  and  for 
every  mile  every  other  cart  or  carriage  with  less 
than  four  horses,  and  not  carrying  fifteen  hundred- 
weight, shall  travel,  sixpence ;  and  in  Ireland  for 
every  hundredweight  loaded  on  any  wheel  car- 
ria^  one  hal^nny  per  mile;  and  in  Great 
%itun  such  farther  rates  may  be  added,  not 


teeeeding  a  total  additional  sum  per  mile  of  foinv 
p«ice,  threepence,  or  twopence  to  the  respeotivs 
rates  ol  one  shilling,  ninepence,  and  sixpence,  as 
may  seem  reasonable  to  the  justices  assembled 
at  general  sessions  for  their  respective  districts, 
or  to  the  recorder  at  the  sessions  of  the  peace 
of  any  municipal  city,  borough,  or  town  ;  and 
the  order  of  such  justices  or  recorder  shall  specify 
the  average  price  of  hay  and  oats  at  the  nearest 
market  town  at  the  time  of  fixing  such  additional 
rates,  and  the  period  for  which  the  order  shall  be 
enforced,  not  exceeding  ten  days,  beyond  the 
next  general  sessions ;  and  no  such  order  shall 
be  vsJid  unless  a  copy  thereof,  signed  by  'the 
presiding  magistrate  and  one  other  justice,  or  by 
the  recorder,  shall  be  transmitted  to  the  Secretary 
of  the  Admiralfy  within  three  days  after  the 
making  thereof;  and  also  in  Great  Britain  when 
the  day's  march  shall  exceed  fifteen  miles,  the 
justice  granting  his  warrant  may  fix  a  further 
reasonable  compensation  not  exceeding  the  usual 
rate  of  hire  fixed  by  this  Act ;  and  when  addi- 
tional rates  or  compensation  shall  be  granted,  the 
justice  shall  insert  in  his  own  hand  in  the  war- 
rant the  amount  thereof,  and  the  date  of  the 
order  of  sessions,  if  fixed  by  sessions,  and  the 
warrant  shaU  be  given  to  the  officer  commanding 
as  his  voucher ;  and  the  officer  or  non-oommis- 
sioned  officer  demanding  carriages  by  virtue  of 
the  warrant  of  a  justice  shall,  in  Great  Britain, 
pay  down  the  proper  sums  into  the  hands  of  the 
constable  providing  carriages,  who  shall  give 
receipts  for  the  same  on  unstamped  paper ;  and, 
in  Ireland,  the  officers  or  non-commissioned 
officers  as  aforesaid  shall  pay  the  proper  sums  to 
the  owners  or  drivers  of  the  carriages,  and  one 
third  part  of  such  payment  shtll  be  made  before 
the  carriage  be  loaded,  and  all  the  said  payments 
in  Ireland  shall  be  made,  if  reqiiired,  in  presence 
of  a  justice  or  constable ;  and  no  carriage  shaU 
be  liable  to  carry  more  than  thirty  hundred- 
weight ,in  Great  Britain,  and  in  Ireland  no  car 
shall  be  liable  to  carry  more  than  six  hundred- 
weight, and  no  dray  more  than  twelve  hundred- 
weight ;  but  the  owner  of  such  carriages  in 
Ireland  consenting  to  carry  a  greater  weight  shall 
be  paid  at  the  same  rate  for  every  hundredweight 
of  the  said  excess ;  and  the  owners  of  such  car- 
riages in  Ireland  shall  not  be  compelled  to 
proceed,  though  with  any  less  weight,  under  the 
sum  of  threepence  a  mile  for  each  car  and  six- 
pence a  mile  for  each  dray ;  and  the  loading  of 
such  carriages  in  Ireland  shall  be  first  weigbed, 
if  required,  at  tiie  expense  of  the  owner  of  the 
carriage,  if  the  same  can  be  done  in  a  reasonable 
time  without  hindrance  of  Her  Majesty's  service : 
Provided  also,  that  a  cart  with  one  or  more 
horses,  for  which  the  furnisher  shall  receive  nine- 
pence  a  mile,  shall  be  required  to  carry  fifteen 
hundredweight  at  the  least ;  and  that  no  penal- 
ties or  forfeitures  in  any  Act  relating  to  highways 
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or  turnpike  roads  in  the  United  Kingdom  shall 
applj  to  the  number  of  horses  or  oxen  or  weifffat 
of  loading  of  the  aforesaid  carriages,  nor  shall 
any  such  carriages  on  that  account  be  stopped  or 
detained ;  and  whenever  it  shall  be  necessary  to 
impress  carriages  for  the  march  of  marines  £rom 
Dublin  at  least  twenty-four  hours  notice  of  such 
march,  and  in  case  of  emergency  as  long  notice 
as  the  case  will  admit,  shall  be  giren  to  ue  Lord 
Mayor  of  Dublin,  who  shall  summon  a  propor- 
tional number  of  cars  and  drays  at  his  discretion 
out  of  the  licensed  cars  and  drays  and  other  cars 
and  drays  within  the  countr  of  the  said  ci^,  and 
they  shall  by  turns  be  employed  on  this  duty  at 
the  prices  and  under  tne  regulations  herein- 
before mentioned ;  and  no  country  cars,  drays,  or 
other  carriages  coining  to  markets  in  Ireland 
shall  be  detained  or  employed  against  the  will  of 
the  owners  in  carrying  tne  baggage  of  marines  on 
any  pretence  whatever. 

77.  It  shaU  be  lawful  fbr  the  Lord  High  Ad- 
miral, or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  or  the  Lord  Lieu- 
tenant or  Chief  Governors  of  Ireland,  by  their  or 
his  orders  distinctly  stating  that  a  case  of  emer- 
gency doth  exist,  signifiM  bv  the  Secretary  of 
we  Admiralty,  or,  if  in  Ireland,  by  the  chief 
secretaiy  or  imder  secretaiy,  or  the  first  derk  in 
the  military  department,  to  authorise  anv  com- 
manding officer  of  Her  Majesty's  Royal  Marine 
forces  in  any  district  or  place,  or  to  the  chief 
acting  affents  for  the  supply  of  stores  and  pro- 
visions, by  writing  under  his  hand,  reciting  such 
order  of  the  Lord  High  Admiral,  or  the  said 
Commissioners,  or  Lord  Lieutenant  or  Chief 
Governors  aforesaid,  to  require  all  justices  within 
their  several  jurisdictions  in  Great  Britain  and 
Ireland  to  issue  their  warrants  for  the  provision, 
not  only  of  waggons,  wains,  carts,  and  cars  kept 
by  <»  belonging  to  any  person  and  for  any  use 
whatsoever,  but  also  of  saddle  horses,  coaches, 
poetchaises,  chaises,  and  other  four-wheeled  car- 
riages kept  for  hire,  and  of  all  horses  kept  to 
draw  carriages  Ucensed  to  carry  passengers,  and 
also  of  boats,  barges,  and  other  vessels  used  for 
the  transport  of  any  commodities  whatsoever 
upon  any  canal  or  navigable  river  as  shall  be 
mentioned  in  the  said  warrants,  therein  speci- 
tjiBff  the  place  and  distance  to  which  such  car- 
nages or  vessels  shall  go ;  and  on  the  production 
of  such  requisition,  or  a  copy  thereof  certified  by 
the  commanding  officer,  to  such  justice,  by  any 
officer  of  the  corps  ordered  to  be  conveyed,  such 
justice  shall  take  all  the  same  proceedings  in 
tegtrd  to  such  additional  supply  so  requited  on 
such  emergency  as  he  is  by  this  Act  required  to 
take  for  the  ordinary  provision  of  carriages ;  and 
all  provisions  whatsoever  of  this  Act  as  regards 
the  procuring  of  the  ordinary  supply  of  carnages, 
and  the  duties  of  officers  and  non-commissioned 


offioen,  justices,  constables,  and  owners  of  car- 
riages in  that  behalf,  shall  he  to  all  intents  and 
purposes  applicable  for  the  providing  and  pay- 
ment according  to  the  rates  of  posting  or  of  niie 
usually  paid  for  such  other  description  of  car- 
riages or  vessels  so  required  on  emergency,  ac- 
cording to  the  length  of  the  journey  or  voyage 
in  each  case,  but  making  no  allowanoe  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolls, 
which  duty  or  tolls  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefinmi ; 
ana  it  shall  be  lawful  to  convey  tiiereon  not  only 
the  baggage,  provisions,  and  military  stores  at 
such  detachment,  but  also  the  officers,  marines, 
servants,  women,  children,  and  other  persons  vi 
and  belonging  to  the  same. 

78.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  thur  quarter  sessions  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the 
public  stock  of  the  county  or  riding,  or  if  sudi 
public  stock  be  insufficient  then  out  of  monc^ 
which  the  said  justices  shall  have  power  to  raise 
for  that  purpose,  in  like  manner  as  for  county 
gaols  and  bnd^es,  sudi  reasonable  sums  as  shall 
have  been  expended  by  the  constables  within 
their  respective  jurisdictions  for  carriages  and 
vessels,  over  and  above  what  was  or  ought  to 
have  been  paid  by  the  officer  requiring  the  same, 
regard  being  had  to  the  season  of  the  year  and 
the  condition  of  the  ways  by  which  such  car- 
riages and  vessels  are  to  pass ;  and  in  Scotland 
suui  justices  shall  direct  such  payments  to  be 
made  out  of  the  rogues  money  and  assessments 
directed  and  authorised  to  be  assessed  and  levied 
by  an  Act  passed  during  the  session  hdden 
during  the  twentietii  and  twenty-first  yews  of 
the  reign  of  Her  present  Majesty,  ch^ter  seventy- 
two. 

79.  It  shall  be  lawful  for  tiie  stdd  Lwd  Lieu- 
tenant or  other  Cliief  Governor  for  the  time  hang 
of  Ireland  to  depute,  by  warrant  under  his  hand 
and  seal,  some  proper  person  to  sign  routes  in 
cases  of  emergency  for  the  marching  of  any  vi 
Her  Miye8ty*8  Royal  Marine  forces  in  Ireland 
in  the  name  of  such  Lord  Lieutenant  or  Chief 
Governor. 

80.  All  officers  and  marines  on  duW  or  on 
their  march,  being  in  proper  uniform,  dress  or 
undress,  and  their  horses  and  baggage,  and  all 
recruits  marching  by  route,  and  all  prisonen 
imder  military  escort,  and  all  carriages  and 
horses  belongmg  to  Her  Mi^esty  or  emplored 
in  her  service  under  the  provisions  of  this  Act, 
or  in  any  of  Her  Majesty's  colonies,  when  eii>' 
ploved  in  conveying  any  such  persons  aa  afore- 
said or  their  baggage,  or  returning  from  conveying 
the  same,  shall  be  exempted  from  the  payment 
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of  aay  dutiea  and  tolls  on  embariting  or  disem- 
balking  from  or  upon  any  pier,  wharf,  quay,  or 
landing  place,  or  in  passing  along  or  over  any 
tampike  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed 
or  heraaAer  to  be  passed,  or  by  virtue  of  any 
preactiption,  grant,  or  custom,  or  by  virtue  of 
any  Act  or  ordinance,  order  or  direction,  of  any 
colonial  legislatore  or  other  authority  in  any  of 
Her  Majes^s  colonies ;  and  if  any  toll  collector 
■hall  donand  or  receive  toll  from  any  marine 
oflSoer  or  marine  on  duir  or  on  their  march  who 
■hall  be  in  proper  uniform,  dress  or  undress,  or 
tar  ibtii  horses,  and  who  by  this  Act  is  exempted 
from  payment  thereof,  or  from  any  recruits 
naicbing  by  route,  or  ftxnn  any  prisoners  under 
mflitar^  escort,  or  for  any  carriages  or  hones 
belonging  to  Her  Mi^esty  or  employed  in  Her 
■errice  under  the  provisions  of  this  Act,  when 
conveying  persons  or  baggage,  or  retiiming  there- 
from, every  such  collector  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  five 
pounds ;  .provided  that  nothing  herein  contained 
than  exempt  any  boats,  barges,  or  other  vessels 
employed  in  conveying  the  sud  persons,  horses, 
baggage,  or  stores  along  any  canal  from  payment 
of  tolls  in  like  manner  as  other  boats,  barges, 
utd  vessels  are  liable  thereto,  except  when  em- 
ploved  in  cases  of  emergency  as  herein  mentioned ; 
■nd  that  when  any  officers  or  nuuines  on  service 
shall  have  occasion  in  the  march  hj  route  to  pass 
regular  fisrries  in  Scotland,  the  officer  command- 
ing shall  be  at  liberty  to  pass  over  with  his 
marines  as  piassengers,  paying  for  himself  and 
each  marine  one  udf  only  of  the  ordinaiy  rate 
Doable  by  passengen,  or  he  shall  be  at  liberty  to 
nin  the  rarry  boa^  for  himself  and  his  pwty, 
debarring  all  others  for  that  time,  and  shall  m 
sudk  case  pay  only  half  the  ordinary  rate  for  such 
boat. 

81.  Eveiy  marine  upon  being  discharged  from 
the  service  shall  be  entitled  to  an  allowance  (not 
exceeding  in  any  case  the  amount  of  twenty-one 
days  marching  money)  to  enable  him  to  reach  his 
home,  or  the  place  at  which  he  shall  at  the  time 
of  his  discharge  decide  to  take  up  bis  residence, 
meh  place  not  beug  at  a  greater  distance  ftom 
dw  place  of  his  disraarge  than  the  place  of  his 
Migmal  enlistment,  wbiw  allowance  snail  be  cal- 
eolated  according  to  the  distance  he  has  to  travel : 
Prided  always,  thai  no  person  who  shall  pur- 
dia^e  his  own  discharge,  or  be  discharged  on 
aeeoant  of  misbehaviour,  or  at  his  own  desbe, 
before  the  expiration  of  his  period  of  service, 
■hall  be  entitled  to  any  such  allowance. 

82.  If  an^  constable  or  other  person  who  by 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  oflSoera  or  marines  in  anj^  part  of  the  United 
Kingdom  shall  presume  to  billet  any  such  officer 


or  marine  in  any  house  not  within  the  meaning 
of  this  Act  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  marine  on  dut^  when  there- 
unto required  in  such  manner  as  is  by  this  Act 
directed,  provided  suffident  notice  be  given  before 
the  arrival  of  such  marines;  or  shall  receive, 
demand,  or  agree  for  any  money  or  reward  what- 
soever in  order  to  excuse  any  person  fix>m  receiv- 
ing any  such  officer  or  marme ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  servants 
of  any  officer  or  marine  in  any  such  houses  against 
the  consent  of  the  occupiers ;  or  shall  negket  or 
refuse  to  execute  such  warrants  of  the  justices  as 
shall  be  directed  to  him  for  providing  carriages, 
horses,  or  vessels,  or  shall  demand  more  than  the 
legal  rates  for  the  same ;  or  if  any  person  ordered 
by  any  constable  in  manner  herein-oefore  directed 
to  provide  carriages,  horses,  or  vessels  shall  refuse 
or  neglect  to  provide  the  same  according  to  the 
orders  of  such  constable,  or  shall  demand  more 
than  the  legal  rates  for  the  same,  or  shall  do  any 
act  or  thing  b^  which  the  execution  of  any  war- 
rants for  providing  carriages,  horses,  or  vessels 
shall  be  hindered ;  or  if  any  person  liable  by  this 
Act  to  have  any  officer  or  marine  quartered  on 
him  shall  refuse  to  receive  any  such  officer  or 
marine,  or  to  afford  him  proper  accommodation 
or  diet  in  the  house  of  such  person  in  which  he  is 
quartered,  or  to  furnish  the  several  things  directed 
to  be  furnished  to  officers  and  marines,  or  shaU 
neglect  or  refuse  to  furnish  good  and  sufficient 
stables,  together  wiUi  good  and  sufficient  oats, 
hay,  and  straw  in  Great  Britain  and  Ireland,  for 
each  horse,  in  such  Quantities  and  at  such'  rates  as 
herrin-before  proviaed,  or  if  any  innkeeper  or 
victualler  not  having  good  and  sufficient  stables 
shall  refuse  to  pay  over  to  the  person  or  persons 
who  may  proviae  stabline  such  allowance  oy  way 
of  compensation  as  shall  be  directed  by  any  jus- 
tice of  the  peace,  or  shall  pa^  any  sum  of  money 
to  any  manne  on  the  march  in  lieu  of  furnishing 
in  kind  the  diet  and  small  beer  to  which  such 
marine  is  entitled ;  such  constable,  victualler,  and 
other  person  respectively  shall  forfeit  for  every 
offence,  neglect,  or  refusal  any  sum  not  exceeding 
five  pounds  nor  less  than  forty  shillings ;  and  if 
any  person  shall  personate  or  represent  himself  to 
be  a  marine  or  marine  recruit  with  the  view  of 
fraudulently  obtaining  a  billet  or  money  in  lieu 
thereof,  he  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  five  pounds  nor  less  than 
twenty  shillings. 

83.  If  any  officer  of  Royal  Marines  shall  take 

Xn  Iiim  to  quarter  men  otherwise  than  is 
wed  by  this  Act,  or  shall  use  or  offer  any 
menace  or  compulsion  to  or  upon  any  justice, 
constable,  or  other  civil  officer  tending  to  deter 
and  discourage  any  of  them  from  performing  any 
part  of  their  duty  under  this  Act,  or  to  do  aoy- 
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thing  contniy  thereto,  such  officer  shall  for  eTery 
snch  offence,  being  thereof  convicted  before  any 
two  or  more  justices  of  the  county  by  the  oatii  of 
two  credible  witnesses,  be  deemed  and  taken  to 
be  ipso  iacto  cashiered,  and  shall  be  utterly  dis* 
ablea  to  hold  any  military  emplo^ent  in  Her 
Majesty's  s^vice ;  provided  a  <xrtificate  of  such 
conviction  be  forthwith  transmitted  by  the  said 
justices  to  the  Secretary  of  tiie  Admiralty,  and 
that  the  conviction  be  a£Brmed  at  some  <|uarter 
sessions  of  the  peace  for  the  said  county  to  be 
held  next  after  the  expiration  of  three  months 
after  such  certificate  shall  have  been  transmitted 
as  aforesaid ;  and  if  any  marine  officer  shall  take 
or  knowingly  suffer  to  be  taken  from  any  person 
any  money  or  reward  for  excusing  the  quartering 
of  officers  or  marines,  or  shall  billet  any  of  the 
wives,  children,  men  or  maid  servants  of  any 
officer  or  marine  in  any  house  against  the  consent 
of  the  occupier,  he  shall  for  any  of  the  said 
o&nces,  upon  beinar  convicted  thereof  before  a 
general  court-martial,  be  cashiered;  and  if  any 
officer  shall  constrain  any  carriage  to  travel  be- 
yond the  distance  specified  in  the  justice's  war- 
rant, or  shall  Yiot  discharge  the  same  in  due  time 
for  tiieir  return  home  on  the  same  day  if  it  be 
practicable,  except  in  the  case  of  emergency  for 
which  the  justice  shall  have  given  licence,  or  shall 
compel  the  driver  of  any  carriage  to  take  up  any 
marine  or  servant  (except  such  as  are  sick)  or  any 
woman  to  ride  therein,  except  in  cases  oiP  emer- 

fency  as  aforesaid,  or  shall  force  uiy  constable, 
y  threatening  words,  to  provide  saddle  horses 
for  himself  or  servants,  or  shall  force  horses  from 
their  owners,  or  in  Ireland  shall  force  the  owner 
to  take  any  loading  until  the  same  shall  be  first 
duly  weighed,  if  the  same  shall  be  required,  and 
can  be  done  widiin  a  reasonable  time,  or  shall, 
contrary  to  the  will  of  the  owner  or  his  .servant, 
permit  any  person  whatsoever  to  put  anv  greater 
load  upon  any  carriage  than  is  oirected  by  this 
Act,  he  shall  forfeit  for  every  offence  any  sum  not 
exceeding  five  pounds  not  less  than  forty  shillings. 

84.  'Every  marine  officer  or  marine  who  shall, 
witbont  warrant  from  one  or  more  of  Her  Ma- 
jesty's jnstaces,  forcibly  enter  into  or  break  open 
the  dwelling  house  or  outhouse  of  any  person 
whomsoever  in  pursuit  of  any  deserters,  shall, 
upon  due  proof  thereof,  forfeit  the  sum  of  twenty 
pounds. 

85.  Any  person  who  shall  knowinglj  detain, 
buy,  or  excnange,  or  otherwise  receive  from  any 
marine  or  marine  deserter,  or  any  other  person 
acting  for  or  on  his  b^alf,  upon  any  account  or 
pretence  whatsoever,  or  who  shall  solicit  or  entice 
any  matins  or  marine  deserter,  or  shidl  be  em- 
ployed by  any  marine  or  marine  deserter,  know- 
ing him  to  'be  such,  to  sell  any  arms,  ammunition, 
medals  for  good  conduct,  or  distinguishment,  or 


otiier  service,  marine  dothas,  or  militaxy  ftinn* 
tore,  or  any  other  articles  whkh,  according  to  the 
custom  of  the  marine  corps,  are  genetmSy  doMuad 
regimental  or  divisional  necessaries,  or  any  pr»> 
visions,  sheets,  or  other  artides  used  in  bsmcks 
or  provided  under  barrack  regulations,  ^dieUier 
on  shore  or  afloat,  and  whether  the  marine  or 
marine  deserter  or  other  person  be  or  be  not-boiM 
on  the  books  of  any  one  of  Her  Mi^esty's  ships, 
or  be  or  be  not  embarked,  or  who  shall  hwe  in 
his  or  her  possession  or  keeping  any  aims,  ai»- 
mimition,  medals,  marine  clothes,  or  milrtaiy 
forniture,  or  any  other  articles  which,  according 
to  the  custom  of  the  marine  corps,  are  genanttty 
deemed  regimental  or  divisional  necessaries,  or 
any  provisions,  B]^ts,  sheets,  or  other  artidea 
used  in  barracks  or  provided  under  barm^k  regu- 
lations, and  shall  not  give  a  satisfactory  aooocmt 
how  be  or  she  came  by  the  same,  or  shall  change 
or  cause  the  colour  or  mark  of  any  sudt  cto^bes, 
appointments,  necessaries,  sheets,  or  otber  aitiolea 
to  be  changed  or  defoced,  or  who  shaU  pawn,  sell, 
or  deposit  in  any  place  or  with  any  person  each 
articles  of  regimentel  necessaries,  with  or  without 
the  consent  of  such  marine,  shall  torini  for  every 
such  offence  any  sum  not  exceeding  tweal^ 
pounds,  together  with  treble  the  value  of  aU  or 
any  of  the  several  artides;  and  if  any  person 
having  been  at  any  time  previously  convicted  of 
either  of  the  above  offences  under  this  or  any 
previous  Act  tot  the  regulation  of  Her  M^jesty^ 
Royal  Marine  forces  while  on  shore  shall  after- 
wards be  guilty  of  any  such  offence,  he  or  die 
shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  twenty  pounds  but  not  less  tiian  five 
pounds,  and  the  treble  value  of  all  or  tay  of  the 
several  articles,  and  shall,  in  addition  to  sudi  fcnr- 
feitnre,  be  committed  to  the  common  g»tA  at 
house  of  correction,  Hbert  to  be  imprisoned  only, 
or  to  be  imprisoned,  with  or  without  hard  laboiur, 
for  such  terra  not  exceeding  six  calendar  months 
as  the  convicting  justice  or  Justices  shall  tUnk 
fit ;  and  upon  any  information  agunst  any  pc^ 
son  for  a  second  or  any  subsequent  office,  a 
copy  of  the  former  conviction,  certified  by  the 
proper  officer  having  the  care  or  custody  of  sudt 
conviction,  or  any  copy  of  the  same  proved  to  be 
a  true  copy,  shaU  be  sufficient  evidence  to  prove 
such  former  conviction ;  and  if  any  Credible  per^ 
son  shaU  prove,  on  oath  before  a  instioe  <^  l^e 
peace  or  person  exerdsing  Uke  auAoritir  taoati^ 
ing  to  the  laws  of  tiiat  part  of  Her  Mijesty*S 
dominions  in  which  the  offence  shall  be  oom- 
mitted,  a  reasonable  cause  to  suspect  that  any 
person  has  in  his  or  her  possession  or  on  bis  or 
her  premises  any  property  of  the  descriptaeo 
herein -before  descrioed,  on  or  with  respect  to 
which  any  such  offence  shall  have  been  «om- 
mitted,  such  justice  may  and  he  is  hereby  le- 
quired  to  grant  a  warrant  to  seordt  for  sodi  pm- 
perty  as  in  the  case  of  stolen  goods;  and  if  upon 
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Bucb  Mtffoh  my  endt  jKoperty  shall  be  found, 
the  asme  shall  and  maj  be  seized  bj  the  officer 
diarged  with  the  ezeention  of  soch  warrant,  who 
AaH  bring  the  o&nder  in  whose  possession  the 
same  shall  be  found  before  the  same  or  any  other 
justice  of  the  peace,  to  be  dealt  with  according  to 
law. 

86.  Every  person  (except  such  recruiting  par- 
ties as  may  be  stationed  under  militaiy  command) 
who  shall  cause  to  be  advertised,  posted,  or  dis- 
persed bills  for  the  purpose  of  nrocuring  recruits 
or  substitotes  for  the  Royal  Marines,  or  shall 
open  or  keep  any  boose  or  place  of  lendeavous 
or  office,  or  receive  any  person  therein  under  such 
bill  or  advertisement  as  connected  with  the  marine 
recmiting  service,  or  shall  directly  or  indirectly 
interfere  therewith,  without  permission  in  writing 
from  the  Lord  High  Admiral  or  the  said  Cknn- 
jnissioners  for  executing  the  office  of  Lord  High 
Admiral,  shall  forfeit  for  every  such  offence  a 
•am  not  exceeding  twenty  pounds. 

?7.  For  the  better  preservation  of  the  game 
and  fish  in  or  near  places  where  any  officer  shall 
at  any  time  be  quartered,  every  officer  who  shall, 
without  leave  in  writing  firom  the  person  or 
persons  entitled  to  grant  such  leave,  take,  kill, 
or  destroy  any  game  or  fish  within  the  United 
Kingdom,  shall  for  every  such  offence  forfeit  the 
■Dm  of  five  pounds. 

88.  If  any  action  shall  be  brought  against  any 
member  or  members  of  a  court-martial  to  be 
assembled  under  the  authority  of  this  Act,  or 
of  any  Act  heretofore  passed  for  the  regulation 
of  Her  Majesty's  Royal  Marine  forces  while  on 
shore,  in  respect  of  the  proceedings  or  the  sen- 
tence thereof,  or  against  any  other  person,  for 
anything  done  in  pursuance  or  under  the  autho- 
rity of  this  Act,  or  of  any  Act  heretofore  passed 
for  the  regulation  of  Her  Majtaty's  Royal  Marine 
forces  whue  on  shore,  the  same  shall  be  brought 
in  some  one  of  the  Courts  of  Record  at  Werf- 
minster  or  Dublin,  or  in  the  Court  of  Session  in 
Scotland,  and  shall  be  commenced  within  six 
months  next  after  the  cause  of  action  shall  arise, 
and  it  shall  be  lawful  for  the  defendant  or 
defendants  therdn,  or  in  any  such  action  now 
pending,  to  plead  thereto  the  general  issue,  and 
to  give  all  special  matter  in  evidence  on  the  trial ; 
and  if  the  verdict  shall  be  for  the  defendant  in 
any  such  action,  or  if  the  plaintiff  shall  become 
nonsuit  or  suffer  any  discontinuance  thereof,  or 
if,  in  Scotland,  the  court  shall  see  fit  to  assoilzie 
the  defendant  or  dismiss  the  complaint,  the  court 
in  which  the  matter  shall  be  tried  shall  allow  the 
defendant  treble  costs,  for  the  recovery  of  which 
he  shall  have  the  like  remedy  as  in  other  cases 
where  costs  by  the  laws  of  this  realm  are  given 
to  defendants. 

89.  An  offsnoeaforwhiob  any  pecuniary  penalty 
or  fotftttme  not  eomeeding  twenty  pouada,  over 


and  above  any  forfeitura  of  value  or  treble  value, 
is  by  this  Act  imposed,  shall  and  may  be  heard 
and  determined  by  any  justice  of  the  peace  in  or 
near  to  the  place  where  the  otCence  shall  be  com- 
mitted, or  where  the  (lender  may  at  any  time 
happen  to  be ;  and  all  such  penalties  and  for- 
feitures, and  forfeiture  of  value  and  treble  value, 
and  also  the  reasonable  costs  attending  the  pro* 
secuiiiHi,  to  be  duly  ascertained  and  awardea  by 
such  justice,  shall  and   may  be  enforced  and 
recover«l  in  the  same  manner  as  any  pecuniary 
penalties  may  be  recovered  under  the  provisions 
of  an  Act  passed  in  the  twdfth  year  of  the  reign 
of  Her  M^eaty,  intituled  "  An  Act  to  facilitate 
"  the  performance  of  the  duties  of  justices  of 
"  the  peace  out  of  sessions  vrithin  England  and 
"  Wales  with  respect  to  summary  convictions 
"  and  orders :"  Provided  always,  that  in  all  cases 
in   which  there  shall  not  be    sufficient    goods 
whereon  any  penalty' or  forfeiture  or  treble  value 
can  be  levied,  the  offeuder  may  be  committed 
and  imprisoned,  with  or  without  hard  labour, 
for  any  time  not  exceeding  six  calendar  months ; 
which  said  recited  Act  shall  be  used  and  applied 
in  Scotland  and  in  Ireland  for  the  recovery  of 
all  such  penalties  and  forfeitures  or  treble  value 
as  foUy  to  all  intents  as  if  the  sud  recited  Act 
had  extended  to  Scotland  and  Ireland,  anything 
in  the  said  recited  Act,  or  in  an  Act  passed  in 
the  fourteenth  and  fifteenth  years  of  the  reign 
of  Her  Majesty  Queen  Victoria,  intituled  "An 
*'  Act  to  consoUdate  and  amend  the  Acts  regu- 
"  lating  the  proceedings  at  petty  sessions,  and 
"  the  duties  of  justices   of  the  peace  out  of 
"  quarter  sessions,  in  Ireland,"  to  the  contrary 
notwithstanding ;    and  all  such    offences    com- 
mitted in  the   British  Isles,  or  in  any  of  Her 
Majesty's    dominions    other    than    the    United 
Kingdom,  may  be  determined,  and  the  penalties 
and  forfeitures  of  value  or  treble  value  recovered, 
before  any  justices  of  the  peace  or  persons  exer- 
cising like  authority,  according  to  the  laws  of 
Her  Miyesty's  dominions   in  which  the  offence 
shall  be  committed  or  the  offender  may  at  any 
time  happen  to-  be,  and  for  default  of  payment 
the  offender  shall  be  punished  as  if  the  offence 
had  been  committed  m  the  United  Kingdom; 
and  all    penalties  and  forfeitures  by  this  Act 
imposed  exceeding  twenty  pounds  shall  be  re- 
covered by  action  in  some  of  the  Courts  of  Record 
at  Westminster  or  in  Dublin,  or  in  the  Court 
of  Session  in  Scotiand,  and  in  no  other  court  in 
the  United  Kingdom,  and  may  be  recovered  in 
the  British  Isles  or  in  any  other  part  of  Her 
Mtyesty's  dominions,    in  any  of  the  royal   or 
superior  courts  of  such  isles  or  other  parts  of 
Her  Meyesty's  dominions. 

90.  One  moiety  of  every  such  penalty  or  for- 
feiture, not  including  any  treble  value  of  any 
articles,  shaU  go  to  the  person  who  shall  inform 
or  sue  for  the  same,  and  the  other  moiety, 
tog«tiier  \rilh  the  treble  vahie  of  such  articles. 
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or,  where  the  offence  sh&ll  be  proved  bj  the 
person  who  ahall  infomi,  then  the  whole  of  the 
penalty  and  silch  treble  value,  shall  be  paid  over 
and  applied  in  such  manner  as  the  Lord  High 
Admiral  or  the  Commissionera  for  executing  me 
office  of  Lord  High  Admiral  shall  direct,  anv- 
thing  in  an  Act  passed  in  the  sizthrear  of  the 
reign  of  His  late  Majesty  King  William  the 
Fourth,  intituled  "  An  Act  to  provide  for  the 
"  regtdation  of  municipal  corporations  in  Eng- 
"  land  aind  Wales,"  or  in  any  other  Act  or  Acts 
of  Parliament,  to  the  contrary  notwithstanding ; 
and  every  justice  who  shall  adjudge  any  penalty 
under  this  Act  shall  within  four  days  thereafter 
at  the  ftirthest  report  the  same,  and  his  adjudica- 
tion thereof,  to  the  Secretary  of  the  Admiralty. 

91.  It  shall  be  lawful  for  any  two  justices  of 
the  peace,  within  their  respective  junsdictions, 
to  grant  or  transfer  any  licence  for  selling  by 
retail  any  spirit,  beer,  wine,  ciderj  or  penry  to  any 
person  or  persons  applying  for  the  same  who 
shall  hold  any  canteen  under  any  lease  thereof, 
or  by  agreement  with  any  department  or  other 
authority  under  the  said  Lord  High  Admiral,  or 
the  Commissioners  for  executing  the  office  of  Lord 
High  Admiral  for  the  time  being,  without  regard 
to  the  time  of  year,  or  any  notices  or  certificates 
required  by  any  Act  in  respect  of  such  licences; 
and  the  commissioners  of  excise  or  their  proper 
officers  within  their  respective  districts  shall  also 
grant  or  transfer  any  snch  licence  as  aforesaid ; 
and  such  persons  holding  such  canteens,  and 
having  such  licences  as  aforesud,  may  sell  therein 
victuids,  and  all  such  exciseable  liquors  as  they 
shall  be  licensed  and  empowered  to  sell,  without 
bein^  subject  for  so  doing  to  any  penalty  or 
forfeiture  'imatever. 

92.  Any  justice  in  the  United  Kingdom,  within 
whose  jurisdiction  any  marine  shall  be  quartered 
on  shore,  may  summon  such  marine  before  him, 
which  summons  such  marine  is  hereby  required 
to  obey,  and  take  his  examination  in  writing 
upon  oath  touching  the  place  of  his  last  legal 
settlement;  and  such  justice  shall  give  an  at- 
tested cony  of  such  examination  to  the  person  so 
examinea,  to  be  by  him  deUvered  to  nis  com- 
manding officer  to  be  produced  when  required ; 
which  said  examination  and  such  attested  copy 
thereof  shall  be  at  any  time  admitted  as  good 
and  legal  evidence  aa  to  such  legal  settlement 
befAre  any  justice  or  at  any  general  or  quarter 
sessions  of  the  peace,  although  such  marine  be 
dead  or  absent  from  the  kingdom :  Provided 
always,  that  in  case  any  marine  shall  be  again 
summoned  to  make  oath  as  aforesaid,  then,  on 
such  examination  or  such  attested  copy  being 
produced,  such  marine  shall  not  be  ooliged  to 
make  any  other  or  further  oath  with  regard  to  his 
legal  settiement,  but  shall  leave  with  such  jnstioe 
a  copy  of  such  examination  or  a  copy  of  such 
attested  copy  of  examination,  if  required :  Pro- 


vided also,  that  when  no  sudi  examination  shall 
have  been  required,  the  statement  made  on  oath 
by  the  recruit  on  his  attestation  of  his  place  of 
birth  shall  be  taken  to  be  his  last  place  of  settle- 
ment until  legally  disproved. 

93.  All  oaths  and  declarations  which  are  autho- 
rised or  required  by  this  Act  may  be  administered 
(unless  where  otherwise  provided)  by  aoT  justiee 
of  the  peace  or  other  person  having  antnority  to 
administer  oaths  and  declarations ;  and  any  pei^ 
son  giving  false  evidence,  or  taking  a  false  oath 
or  do;daration  where  an  oath  <w  declaration  is 
authorised  or  required  to  be  taken  by  this  Act, 
and  being  thereof  duly  convicted,  shall  be  deoned 
guilty  of  wilful  and  corrupt  peijuij,  and  shall  be 
Sable  to  such  pains  ana  penalties  as  persons 
convicted  of  wUfuI  and  cMmpt  petjiuy  are  or 
may  be  subject  and  liable  to ;  and  evaj  commis- 
sioned officer  convicted  before  a  general  court- 
martial  of  peijury  shall  be  cashiered,  and  emy 
marine  or  other  person  amenable  to  the  provisions 
of  this  Act  found  guilty  thereof  b^  a  general  or 
other  court-martial  shall  be  punishra  at  die 
discretion  of  such  court. 

94.  All  clauses  and  provisions  in  this  Act  con- 
tained relating  to  Engumd  shall  be  construed  to 
extend  to  Wales  and  to  the  town  of  Berwick- 
upon-Tweed;  and  the  provisions  of  this  Act 
shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer  of  Royal 
Marines,  or  who  are  or  shall  be  listed  or  in  pay 
as  a  non-commissioned  officer  or  marine ;  and  all 
clauses  and  provisions  relating  to  marines  shall 
be  construed  to  include  non-commissioned  officen 
and  drummers,  unless  when  otherwise  provided ; 
and  all  clauses  and  provisions  relating  to  justices 
shall  be  construed  to  extend  to  all  magistrates 
authorised  to  act  as  such  in  their  respective 
jurisdictions;  and  all  the  powers  given  to  and 
regulations  made  for  the  conduct  of  constables, 
and  all  penalties  and  forfeitures  for  any  neglect 
thereof,  shall  extend  to  all  tithingmen,  head- 
bbroughs,  and  such  like  officers,  and  to  all  in- 
spectors or  other  officers  of  poUoe,  and  to  hi^h 
constables  and  other  chief  officers  and  magis- 
trates of  cities,  towns,  villages,  and  places  in 
England  and  Ireland,  and  to  all  justices  of  the 
peace,  magistrates  of  burghs,  commissioners  of 
police,  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  parishes,  and  places  in 
Scotland,  who  shtM  act  in  the  execution  of  this 
Act ;  and  all  powers  and  provisions  for  billeting 
marines  in  victualling  houses  shall  extend  and 
apply  to  all  inns,  hotels,  livery  stables,  alehouses, 
and  to  the  houses  of  sellers  of  wine  by^  retaO. 
whether  British  or  foreign,  to  be  drunk  in  their 
own  houses  or  places  thereunto  belonging,  to  all 
houses  of  persons  licensed  to  sell  beer,  ale,  porter, 
dder,  or  peny  by  retail,  to  be  consumed  or  drunk 
in  their  aweUing  houses  or  premises,  and  to  all 
houses  of  persons  seUing  brandy,  spirits,  sbong 
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w»ten,  dder,  or  tnethegUn  by  retail  in  Great 
Britain  and  Ireland;  and  in  Irdand,  when  there 
•hall  not  be  fonnd  sufficient  room  in  such  houses, 
then  marines  may  be  billeted  in  such  manner 
as  has  been  heretofore  customary:  Provided 
always,  that  no  officer  or  marine  shall  be  billeted 
in  Great  Britain  in  any  private  houses,  or  in  any 
canteen  held  or  occupied  under  the  authority  of 
the  Admiralty,  War,  or  Marine  Department,  or 
upon  persons  who  keep  taverns  only,  being 
Tintners  of  the  city  of  London  admitted  to  their 
freedom  of  that  companv  in  right  of  patrimony 
or  apprenticeship,  notwitnstanding  suck  persons 
who  Keep  such  taverns  only  have  taken  out 
victualling  licences ;  nor  in  the  house  of  any 
diatiller  kept  for  distilling  brandy  and  strong 
waters;  nor  in  the  house  of  any  shopkeeper 
wfaoae  principal  dealings  shall  be  more  m  otner 
goods  and  merchandise  than  in  brandy  and 
strong  waters,  so  as  such  distillers  and  shop- 
keepers do  not  permit  tippling  in  such  houses ; 
nor  in  the  house  or  resiaence  m  any  part  of  the 
United  Kingdom  of  any  foreign  consul  duly 
accredited  as  such. 

95.  This  Act  shall  be  in  force  within  Great 
Britain  firom  the  twenty-fifth  day  of  April  one 
thousand  eight  hundred  and  seventy  until  the 
twenty-fifth  day  of  April  one  thousand    eight 


hundred  and  seventy-one  indunve ;  and  within 
Ireland,  and  in  Jersey,  Guernsey,  Aldemey,  Sark, 
and  the  Isle  of  Man,  and  the  islands  thereto 
belonging,  from  the  first  day  of  May  one  thousand 
eight  hundred  and  seventy  until  the  first  day  of 
May  one  thousand  ei^bt  hundred  and  seventy- 
one  inclusive ;  and  within  the  garrison  of  Gibraltar 
and  within  the  Mediterranean,  and  in  Spain  and 
Portugal,  firom  the  first  day  of  August  one  thou- 
sand eight  hundred  and  seventy  until  the  first 
day  of  August  one  thousand  eight  hundred  and 
seventy-one  inclusive ;  and  in  M.  other  parts  of 
Europe  where  Royid  Marine  forces  may  be 
serving,  and  the  West  Indies  and  North.  America, 
and  Cape  of  Good  Hope,  from  the  first  day  of 
September  one  thousand  eight  hundred  and 
seventy  until  the  first  day  of  September  one 
thousand  eight  hundred  and  seventy-one  in- 
clusive ;  and  in  all  other  places  fixim  the  first 
day  of  February  one  thousand  eight  hundred 
and  seventy-one  until  the  first  day  of  February 
one  thousand  eight  hundred  and  seventy-two 
inclusive :  Provided  always,  that  this  Act  shall, 
from  and  after  the  receipt  and  promulgation 
thereof  in  general  orders  in  any  part  of  Her 
Migesty's  dominions  or  elsewhere  beyond  the 
seas,  become  and  be  in  Aill  force,  anything  herein 
contained  to  the  contraiy  notwithstanding. 


ScHBDULK  referred  to  by  this  Act. 


PoBU  of  Oatbs  to  be  taken  by  Mkmbkrs  of 
Courts-martial. 

You  shall  well  and  truly  try  and  determine  ac- 
cording to  the  evidence  in  the  matter  now  before 
you.  So  help  you  GOD. 

You  shall  duly  administer  justice,  according  to 
the  rules  and  articles  for  the  better  government 
of  Her  Mi^jesty's  Royal  Marine  forces,  and  ac- 
cording to  an  Act  now  in  force  for  the  regulation 
of  the  said  forces  while  on  shore,  without 
partiality,  favour,  or  affection,  and  if  any  doubt 
shall. anse  which  is  not  explained  by  tne  said 
articles  or  Act,  according  to  your  conscience, 
the  best  of  your  understanding,  and  the  custom 
of  war  in  the  like  cases :  And  you  shall  not 
divulge  the  sentence  of  the  court  until  it  shall 
be  duly  approved ;  neither  shall  you,  upon  any 
account,  at  any  time  whatsoever,  disclose  or 
discover  the  vote  or  opinion  of  any  particular 
member  of  the  court-martial,  unless  required  to 
give  evidence  thereof  as  a  witness  by  a  court  of 
justice  or  a  court-martial  in  a  due  course  of 
So  help  you  GOD. 


ittsti( 
law. 


Form  of  Oath  of  Judob  Advocate. 

I  do  swear,  That  I  will  not,  upon 

any  account  whatsoever,  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  of  the 
court-martial,  unless  required  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  or  a 
court-martial  in  a  due  course  of  law ;  and  that 
I  will  not,  unless  it  be  neoessaiy  for  the  due 
discharge  of  my  official  duties,  disclose  the 
sentence  of  the  court  until  it  shall  be  duly 
approved.  So  help  me  GOD. 


Notice  to  be  given  to  a  Recruit  at  the 
Time  of  his  Enlistment. 


A.B. 


Date 


18 


Take  notice,  that  you  enlisted  with 

at  o'clock*  on 

the  day  of  for  the  Royal 

Marines,  and  if  you  do  not  come  forward  to 
[here  name  someplaee']  on  or  before  o'clock* 

on  the  day  of  for 

the  purpose  of  being  taken   before   a  justice, 

*  AtAJt.orp.x.,Htbee>Kiiiajrbe. 
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other  to  be  aMested  or  to  relcMe  joataait  from 
yonr  engBffement  by  rep^inir  the  exciting 
•hilling  and  any  pay  you  may  nave  received  aa 
a  tecmit,  and  by  paying  twenty  ihilHng*  as 
•mart  money,  yon  will  be  liable  to  be  puiuahed 
a*  a  rogue  and  vagabond. 

You  an  hereby  aI«o  warned  that  you  will  be 
liable  to  the  same  poniahment  if  you  make  a^ 
witftally  &lae  representatiana  at  Utt  time  m 
attestation. 

8ignatur«  of  tke  noit-eommi*-  \ 

tioned  ofieer  tertmg  the  notice.    J 


Dbclaration  to  be  made  by  Rbcrdit  on 
Attkstation. 

I  now  residing  in  the  parish  of 

in  the  county  of  ,  do 

tolenmly  and  rinoerely  dedare,  tiiat  to  the  be«t 
of  my  knowledge  and  belief  I  was  bom  in  tba 
parish  of  (a)  in  or  near  1h«  town 

of  {b)  in  the  county  of  (e)  i 

and  am  years  of  age ;  that  I  am  of  tba 

trade  or  calling  of  [or  of  no  trade  or 

calling,  a$  tke  ease  may  be'] ;  that  I  am  not  an 
a^rentioe ;  that  I  am  married  (that  I  am  not  a 
widower ;  that  I  am  a  widower,  and  that  I  have 
(or  have  not)  children)  \or  not  married,  a*  tke 
ease  may  &«];  that  I  do  not  belong  to  the  militia, 
or  to  the  naval  coast  volunteers,  or  royal  naval 
volunteers,  or  to  any  portion  of  HerM^esty's 
land  or  sea  forces;  that  I  have  never  served 
Her  Migesty  by  land  or  sea  in  any  military, 
marine,  or  naval  emplovment  whatsoever,  ex- 
cept ;  that  I  nave  never  been  marked 
with  the  letter  D  ;  that  I  have  never  been  rejected 
••  unfit  for  Her  Majesly's  service  on  any  previous 
enlistment;  that  I  waa  enhsted  at 
on  the  day  of  18      ,at 

o'clock  m.  by 

of  ,  and  that  I  have  read  [or  had 

read  to  me^  the  notice  then  given-  to  me  and 
understood  its  maming;  that  I  enlisted  for  a 
bounty  of  and  a  free  kit  [a*  tie 

ea$e  may  be\,  and  have  no  objection  te  make  to 
the  manner  of  my  enlistment ;  that  I  am  willing 
to  be  attested  to  serve  in  the  Royal  Marines  for 
the  term  of  Uke  blank  after  the  words  "term 
at"  to  be  filled  up  wUk  twelve  years,  if  tke 
person  enliited  is  of  the  age  of  eighteen  years  or 
upwards  j  but  if  under  that  age,  then  tke  difference 
between  his  age  and  eighteen  is  to  be  added  to  suck 
twelve  years j,  provided  Her  Miyeaty  should  so 
long  require  my  services,  and  also  for  such 
further  term,  not  exceeding  two  years,  as  shall 
be  directed  the  by  commanding  officer  on  any 
foreign  station. 

Signature  of  recndt. 

: Signature  of  witness. 

Note  <«).  W,  (o).-/Ffaen  blaum  need  not  be  filled  np  if 
the  reoruit  is  imable  to  gi«e  the  requuite  initomiaUan. 


Oath  to  be  taken  by  a  Rsokitit  on 

AmSTATION. 

I  do  make  oath.  That  I  will  be  &ithfal  and 
bear  true  allegiance  to  Her  Miyesty,  her  heirs 
and  successors;  and  that  I  mil,  as  in  duty 
bound,  honestly  and  &ithfully  defend  Her  Ma- 
jesty, her  heirs  and  successors,  in  person, 
crown,  and  dignity,  against  all  enemies,  and 
will  observe  and  obey  all  orders  of  Her  Majesty, 
her  heirs  and  successors,  and  of  the  generau 
and  officers  set  over  me. 

So  help  me  GOD. 
Witness  my  hand, 

Signature  of  tke  reermt. 

■         Witaess  prettaL 


Declared  and  sworn  before  me " 
at  this 

day  of  one  thou-  V 

sand  eight  hundred  and 
at  o'clock. 


.  Signature  of  the  JusOee, 


Dbclabation  to  be  made  by  a  Mabinb 
renewing  his  Service. 

I  do  declare.  That  I  am  at  present 

[or  was,  as  tke  ease  may  be,}  in  the  division 

of  the  Royal  Marine  forces ;  that  I  enlisted  on 
the  day  of  for  a  term  of 

years ;  that  I  am  of  the  age  of  years ; 

and  that  I  will  serve  Her  Miyesty,  her  heirs  and 
successors,  as  a  marine,  for  a  forther  term  of 
years  [to  be  filled  up  with  tuck  numirr 
of  years  as  shali  be  reguirea  to  complete  a  total 
service  of  twenty-one  years],  provided  my  ser- 
vices should  so  long  be  required,  and  also  for 
such  forther  twm,  not  exceeding  two  years,  ai 
shell  be  directed  by  the  commanding  officer  on 
any  foreign  station. 

Signatmre  of  aisHa*. 

Signt^ure  of  witness. 


Declared  before  me  this 
day  of  18 


} 


Form  of  Oath  to  be  taken  by  a  Mastsr 
whose  Approitice  has  absconded. 

I  of  domaksoatli, 

That  I  am  by  trade  a  ,  and  that 

was  bound  to  serve  as  an  i^wreo- 
tice  to  me  in  the  said  trade,  by  indenture  osted 
the  dsiyof  forthe 

termof  years;  and  that  tiw  said 

did  on  or  about  the 
day  of  last  abscond  and  ouit  mjr 

service  without  my  consent,  and  that  to  the  best 
of  my  knowledge  and  beli(!f  the  said 
is  aged  about  years.    Witness  my 
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hand  at 


the 


d»TOf 


and 

Sworn  befon  me  at  | 

this  day  of  | 

one  thousand 
taffht  handled  and  .J 


iwo: 
one  thousand  dght  huntued 


Form  of  Justicb's  Ckrtificat*  to  be  given  to 
the  Mastbr  of  an  Apprentice. 

}I  one  of  Her  Migesty's 

justices  of  the  peace  of 


certify,  that  of  cama 

before  me  at  the  day 

of  one  thousand  eight  hundred 

and  ,  and  made  oath  that  he  was  by 

trade  a  ,  and  that  was 

bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the  day 

of  ,  for  the  term  of  years ; 

and  that  the  said  apprentice  did  on  ,w  about  the 
day  of  abscond  and  quit  the 

service  of  the  sud  without  his  con- 

sent, and  that  to  the  best  of  his  knowled);e  and 
belief  the  said  apprentice  is  afred  about 
years. 


Dbscription  Rbtcrn  of 
at  the  case  may  b«'\  on  the 
confinement  at 
deserter  from  the  Royal  Marines. 


I  the 


who  was  apprehended  \or  surrendered  hinudf, 

day  of  and  was  committed  to 

day  of  ifl 


Age 

Hci^t            ..... 

Feet 

Inches, 

Complezion            -               -               ... 

Hair              -            - 

^yes          ..... 

Maries 

Pro 
Pro 

bable  date  of  enlistment,  and  where 

—     

bable  date  of  desertion,  and  from  what  place 

Name  and  occnpatiaa  and  address  of  the  per- 
son by  whran  or  through  whose  means  die 
deserter  was  apprehended  and  gecnred. 

•. 

Pardcolars   of  the    evidence    on    which    the 
prisoner  is  committed  ;  and  showing  whether 
he  surrendered  or  was  apprehended,  and  in 
what  manner,  and  iq>on  what  gronnds. 

•  H  is  iiltpntant  tor  *«  pnWte  «orTiM,«Bid  fw  the  interest  of  the  dencrter,  that  this  part  of  the  return  should  be 
aeenntely  flUed  up,  and  the  details  should  be  inserted  by  the  magistrate  in  hia  own  handwriMnR,  or,  under  hla  direotion, 
Dj  his  clerk. 


I  do  hereby  certify,  diat  the  prisoner  has  been 
duly  examined  before  me  as  to  the  circomstance 
heron  stated,  and  has  declared  in  my  presence  that 
he^-  a  deserter  from  the  above-mentioned 

corps. 

■  ■■  Signatun  ami    addraie 
of  magutreUe. 
—^^-^-——  Signature  qfpritoner. 
~——^———  Signature  of  informant. 

t  Insert  "is"  or  "is  not,"  a*  the  case  may  be. 


I  certify  that  I  have  inspected  the  prisoner,  and 
consider  mm^  fbr  military  service. 

S^aoters     (^    mililarg 


medieai  officer,  or  of  private 
medical  practitioner. 

t  Ixumrt "  fit "  or  "  uaAt,"  as  the«assiiMvb^aad.if  miU, 
state  tlie  cause  of  uniitnesa. 
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Chap.  9. 
The  Peace  Preservation  (Ireland)  Aei,  1870. 


ABBTBACT  OP  THB  BNACTMBNT8. 

1.  Short  title. 

2.  Umtaticm  of  Act. 

3.  Oeneral  d^Uitiotu  of  terms. 


Part  I. 
Ambndmbnt  op  Pbacb  Prbsbbvation  Act. 

4.  ^oeeitd  d^nitions  of  terms. 

5.  Construelion  of  Act. 

6.  Persons  having  game  Ueenees  also  to  have  licences  to  have  and  carry  arms.    Special  Keenee  to  carry 

rerofeert. 

7.  Ptmishmentfor  carrying  or  having  arms  m  proclaimed  district. 

8.  16  4- 16  Oeo.  3.  c.2l.andlA'2  WiU.  4.  c.  44.  to  apply  to  procUamed  districts. 

9.  Sect.  14  or  11  *  12  Viet.  c.  2.  repealed. 

10.  Powers  of  persons  acting  under  search  warrants. 

11.  In  oroclatmed  districts  no  dealer  shall  seU  gwspowder  but  to  a  licensed  dealer  or  to  a  person 

licensed  to  keep  arms. 

12.  /■  proclaimed  districts  arms  to  be  sold,  Stc.  only  to  persons  Keensed  to  have  arms. 

13.  In  proclaimed  districts  where  felony  committed  justices  may  summon  persons  suspected  of  being 

capMe  qf  giving  evidence  in  relation  to  such  offente,  and  punish  persons  r^fkaimg  to  give  evidence. 

14.  Persons  charged  with  carryi$tg  or  having  arms  may  in  eertatn  eases  be  admitted  to  bail. 

16.  Power  to  issue  warrant  to  search  in  proclaimed  districts  for  documents  m  handwritintf  of  persons 
enacted  of  writku  threatening  letters. 

16.  PrortfHNM  tff  Peace  Preservation  Act  as  to  posting  proclamations,  4«.  repealed. 

17.  Printed  copies  of  every  proclamation,  tfc.  issued  uMer  Peace  Preservation  Act  to  be  posted  m  or 

near  the  door  of  one  place  of  public  worship  «•  every  parish,  Sjfe.  in  district. 


Part  II. 
Special  Proclamations. 


18.  Provisions  qf  this  part  of  this  Act  to  apply  to  proclaimed  districts  when  special  proclamation  issued 

by  Lord  Lieutenant. 

19.  Lord  Lieutenant  may  by  notice  revoke  Ueenees  to  have  or  carry  arms  in  a  specially  proclaimed 

district. 

20.  Printed  copies  of  every^eeial  proclamation  to  be  posted,  ^c. 

21.  Production  of  Dublin  Oaxette  containing  publication  cf  any  special  proclamation  to  be  eonclunve 

evidence  qf facts,  4"C. 

22.  Copies  qf  special  proclamations  to  be  laid  before  Parliament. 

Arrest  qf  Persons  out  at  Night  under  suspicious  Circumstances. 

23.  Poi0«r  to  arrest  persons  in  district  specially  proclaimed  found  out  at  night  under  suspidoas 

circumstances. 

Closing  of  Public  Housa  by  order  qf  Lord  Lieutenant. 

24.  Poiwr  to  Lord  Lieutenant  by  order  to  close  publie-houses  m  districts  specially  procUdmtd. 

Power  to  arrest  Strangers. 
26.  PoMTcr  to  arrest  strangers  in  district  specially  proclaimed. 
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Summary  Proeeedingt  m  eertmn  Cases. 

26.  Power  to  justices  to  punish  persons  charged  with  certain  offences. 

27.  Persons  accused  may  have  assistance  qf  counsel,  Sfc. 

28.  Any  metropolitam  poUce  magistrate  or  stipendiary  magistrate  may  act  ahne. 

Change  of  Venue. 

29.  Fem(«  may  be  changed  on  suggestion  0/ Attorney  General. 


Part  III. 


Gbnrral  Provisions. 

Newspapers, 

30.  Newspapers  eomtaining  treasom^le  or  seditious  matters,  4*0.  to  be  forfeited  to  Her  Majesty. 

31.  Power  to  Iiord  Lieutenant  to  issue  warrant  to  search  for  and  seise  newspapers,  prtnting  presses, 

types,  Sfc. 

32.  Power  to  enter  premises  to  execute  warrant. 

33.  Power  to  maintmn  action  in  case  of  illegal  search  or  seisure. 

34.  Term"newijHq>er." 

Regulations  as  to  Gunpowder  and  Fire-arms, 

36.  No  person  not  licensed  as  a  manufacturer  shall  sell  gunpowder  without  a  licence  for  that  purpose. 

36.  Gunpowder  makers  and  dealers,  within  thirty  days  cfttr  commencement  of  Act,  and  afterwards 

monthly,  shall  return  account  of  their  stock  to  chief  officer  qf  police,  and  keep  books  with  accounts 
of  sales,  Sfc,  to  be  inspected  and  stock  examined. 

37.  Monthly  account  of  arms  sold,  Sfc.  shall  be  kept. 

Power  to  apprehend  Witnesses  absconding, 

38.  Power  of  apprehending  absconding  witnesses. 

Power  to  Grand  Jury  to  present  Compensation  in  certain  Cases, 

39.  Power  to  grand  jury  to  present  compensation  to  be  paid  in  certain  cases  of  murder  or  maiming, 

40.  Recovery  of  penalties. 

41.  Declaration  as  to  appUcabiUty  qf  certain  enactments. 

Schedules. 


An  Act  to  amend  "The  Peace  Preser- 
vation (Ireland)  Act,  1856,"  and  for 
other  purposes  relating  to  the  Preser- 
vation of  Peace  in  Ireland. 

(4th  April  1870.) 

Whrrras  it  is  expedient  to  amend  the  "  Peace 
Preservation  (Irelana)  Act,  1856,"  and  to  make 
further  and  better  provisions  for  the  protection 
of  life  and  property  m  Ireland  : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
M^esty,  hj  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  jiresent  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Peace  Preservation  (Ireland)  Act,  1870." 

2.  This  Act  shall  apply  to  Ireland  only,  and 
shall  continue  in  operation  until  the  first  day  of 
August  one  thousand  eight  hundred  and  seventy- 
one. 

Vol.  XLVIII.-Law  Jour.  Stat. 


3.  In  this  Act— 

The  term  "  Lord  Lieutenant "  shall  mean  the 
Lord  Lieutenant  and  the  Lords  Justices  or 
other  chief  governors  or  governor  of  Ireland 
for  the  time  being  : 

The  terms  "Chief  Secretary"  and  "Under 
Secretary  "  shall  mean  respectively  the  Chief 
Secretary  and  Under  Secretary  of  the  Ix>rd 
Lieutenant  of  Ireland : 

The  term  "  chief  officer  of  police  "  shall  mean 
within  the  police  district  of  Dublin  metro- 
polis any  one  of  the  commissioners  of  police 
for  the  sud  district,  and  elsewhere  any 
inspector,  sub-inspector,  head  or  other  con- 
staole  of  the  Royal  Irish  Constabulary  acting 
as  chief  officer  of  constabulary  within  any 
district  or  town : 

The  term  "  county  "  shall  extend  to  and  include 
county  of  a  city  and  county  of  a  town,  and 
a  riding  of  a  county,  and  a  borough : 

The  term  "  grand  jtury "  shall  include  every 
corporation,  committee,  council,  and  body 
autnorized  to  make  presentments : 
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The  tenn  "  secretary  to  the  grand  juiy  "  shall 

include  town  clerk : 
The  term  "assizes"  shall  include  presenting 

term: 
The  term  "  judge  of  assize,"  in  the  application 

of  this  Act  to  the  county  or  county  of  the 

city  of  Dublin,  shall  include  the  Court  of 

Queen's  Bench  at  Dublin  or  any  Judge  of 

the  said  Court : 
The  term  "petty  sessions"  shall  include    a 

divisional  police  offiee  of  Dublin  metropolis  : 
The  term  "  principal  Act "    shall  mean  the 

farts  of  the  Act  passed  in  the  session  of 
'arliament  held  in  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Miy'esty, 
mtituled  "  An  Act  for  the  better  prevention 
"  of  crime  and  outrage  in  certain  portions 
"  of  Ireland  until  the  first  day  of  December 
"  one  thousand  eight  hundred  and  forty- 
"  nine,  and  to  the  end  of  the  then  next 
"  session  of  Parliament,"  which  are  con- 
tinued by  and  are  in  force  and  operation 
under  the  Peace  Preservation  Act : 

The  term  "Peace  Preservation  Act"  shall 
mean  "The  Peace  Preservation  (Ireland) 
Act,  1856/'  and  the  Acta  amending  and 
continuing  the  same  now  in  force  : 

The  term  "gunpowder"  shall  include  gun- 
cotton  and  any  other  explosive  matter  used 
for  the  discharge  of  fire-arms ; 

The  terms  " constabulary "  and  "Royal  Irish 
Constabulary"  in  the  Peace  Preservation 
Act,  and  in  this  Act,  shall  respectively  in- 
clude "  Dublin  Metropolitan  Police : " 

The  terms  "threatening  letter"  and  "threat- 
ening notice"  shall  respectively  mean  and 
include  any  letter  or  notice  written,  posted, 
published,    circulated,    sent,    delivered,    or 
uttered  contrary  to  the  provisions  of  any  of 
the  enactments  following ;  thikt  is  to  say, 
1  &  2  Will.  4.  c.  44.  8.  3. 
24  &  26  Vict.  c.  97.  s.  60. 
24  &  25  Vict.  c.  100.  8.  16. 


Part  I. 

Ambndmknt  or  Pbacb  Pbxsbbvation  Act. 

4.  In  Part  I.  and  Part  II.  of  this  Act  the  terms 

following  shall  have  the  meanings  herein-after 

assigned  to  them  respectively  : 

The  term  "proclaimed  district"  shall  mean 

any  county,  county  of  a  oi<y,  countv  of  a 

town,  or  any  barony  or  baromes,  half  barony 

or  half  baronies,  in  any  county  at  large,  or 

any  district  of   less   extent,  to  which  the 

provisions  of  the  Peace  Preservation  Act  are 

dMlared  to  apply  by  proclamation  under  the 

said  Act,  so  long  as  such  proclamation  shall 

be  in  force: 


The  term  "notice"  shall  mean  anv  notice 
published  under  the  provisions  ot  section 
eleven  of  the  principal  Act,  requiring  persons 
in  a  proclaimed  district  to  deposit  arms  at  a 
place  therein  named : 

The  term  "arms"  shall  include  any  cannon, 
g^un,  revolver,  pistol,  or  other  fire-arm,  or 
any  part  or  parts  of  any  cannon,  gun, 
revolver,  pistot  or  other  fire-arm.  or  toy 
sword,  cutlass,  pike  or  bayonet,  or  any 
bullets,  gunpowder,  or  ammunition. 

5.  Part  I.  of  this  Act,  so  &r  as  is  consistent 
with  the  tenor  thereof,  shall  be  construed  as  one 
with  the  Peace  Preservation  Act. 

6.  Notwithstanding  anything  in  the  prindpsl 
Act,  it  shall  not  be  lawful  for — 

Any  person,  although  duly  licensed  to  kiD 
game,  to  carry  arms,  or,  after  notice,  to  have 
arms,  in  any  proclaimed  district,  unless  snch 
person  shall  also  have  a  licence  granted  to  him 
under  the  Peace  Preservation  Act  to  cany  and 
have  arms  in  such  district,  or  in  some  other 
proclaimed  district ;  or  for — 

Any  person  (except  justices  of  the  peace, 
persons  in  Her  M^esty's  naval  or  mUitaiy 
service,  or  in  the  coast  guard  service,  or  in  the 
service  of  the  revenue,  or  in  the  police  or  Royal 
Irish  Constabulaiy,  or  special  constables)  to 
carry,  or,  after  notice,  to  have  any  fire-arm  of  the 
description  known  as  a  revolver  in  any  proclaimed 
district,  although  he  shall  have  a  licence  granted 
to  him  under  the  Peace  Presen-ation  Act  to  cany 
and  have  arms  within  such  district,  unless  sum 
licence  shall  describe  such  fire-arm  as  a  revolver 
and  specially  permit  the  carrying  or  having  the 
same. 

7.  So  much  of  section  two  of  the  Peace 
Preservation  Act  as  enacts  that  the  punishment 
to  whidi  parties  are  liable,  on  conviction,  under 
the  ninth  and  twelfth  sections  of  the  principil 
Act,  shall  thenceforth  be  reduced  from  imprison- 
ment for  any  period  not  exceeding  two  years, 
with  or  without  hard  labour,  to  imprisonment  for 
any  period  not  exceeding  one  year,  shall  be  and 
the  same  is  hereby  repealed. 

Any  person  giulty  of  carrying  or  having  arms 
contrary  to  the  provisions  of  the  said  niiwi  and 
twelfth  sections  of  the  principal  Act,  or  oontniy 
to  the  provisions  of  the  sixth  section  of  this  Aot, 
or  any  of  them,  shall  be  liable  on  conviction 
thereof  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years. 

8.  All  the  powers  and  provisions  now  in  force 
of  an  Act  passed  in  the  Parliament  of  Ireland  in 
the  session  of  Parliament  held  in  the  fifteenth 
and  sixteenth  years  of  the  reign  of  His  late 
Migesty  King  George  the  Tliird,  intituled  "An 
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"  Act  to  prevent  and  punish  tumultaous  risiiigs 
"  of  persons  within  this  kingdom,  and  for  other 
"  purposes  therein  mentioned,"  and  also  of 
another  Act  amending  the  same,  passed  in  the 
Parliament  of  the  United  Kingdom  in  the  second 
Te«r  of  the  reign  of  His  utte  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  to  amend 
"  an  Act  passed  in  the  Parliament  of  Ireland  in 
"  the  fifteenth  and  sixteenth  years  of  the  reign 
"  of  His  Mtgesty  King  George  the  Third,  inti- 
"  tuled '  An  Act  to  prevent  and  punish  tumultuous 
"  'risings  of  persons  within  this  kingdom,  and 
"  '  for  other  purposes  therein  mentioned,' "  shall 
extend  and  apply  to  every  proclaimed  district, 
and  upon  any  trial  or  proceeding  under  the  said 
last-recited  Acts,  or  either  of  them,  it  shall  not 
be  necessary  to  prove  that  any  such  district  was 
at  the  time  of  the  commission  of  any  offence  or 
(fences  against  the  said  last-recited  Acts  or 
either  of  them  in  a  state  of  public  or  general 
disturbance,  or  insurrectionary  movement,  or 
that  any  such  offence  or  offences,  or  the  circum- 
stances  attending  the  same,  was  or  were  of  an 
insurrectionary  nature  or  character :  Provided 
always,  that  the  court  or  judge  before  which  or 
whom  any  person  or  persons  shall  be  tried  for 
any  offence  against  the  provisions  of  section  two 
of  the  said  Act  of  the  fifteenth  and  sixteenth 
years  of  the  reign  of  His  late  Majesty  King 
George  the  Third,  shall,  where  such  offence  has 
been  committed  at  any  time  after  sunset  and 
before  sunrise,  or  before  the  hour  of  six  in  the 
forenoon  though  the  sun  should  be  arisen,  have 
power  and  authority  to  sentence  such  prisoner  to 
penal  servitude  for  any  term  not  exceeding  seven 
years. 

9.  From  and  after  the  passing  of  this  Act, 
section  fourteen  of  the  principal  Act  shall  be  and 
the  same  is  hereby  repealed. 

10.  It  shall  be  lawful  for  any  person  to  whom 
any  warrant  to  search  for  and  seize  arms  in  any 
proclaimed  district  is  directed,  under  the  provi- 
sions of  section  thirteen  of  the  principal  Act,  and 
for  constables  and  other  persons  acting  in  their 
aid  or  assistance,  within  the  space  of  three 
months  next  after  the  date  of  any  such  warrant, 
at  such  time  and  times  and  as  often  as  they 
think  fit,  to  enter  into  any  house  or  place  in 
order  to  execute  such  warrant,  and  in  case 
admittance  shall  be  refused  to  any  such  constables 
OT  persons  as  aforesaid,  or  shall  not  be  obtained 
by  them  within  a  reasonable  time  after  it  has 
been  first  demanded,  then  to  enter  by  force  into 
such  house  or  place  in  order  to  execute  such 
warrant. 

11.  Every  maker  of  or  dealer  in  gunpowder, 
his  agent  or  servant,  shall,  before  selUng  or  de- 
livering any  gimpowder  to  any  person  (except 


justices  of  the  peace,  persons  in  Her  M^esty's 
naval  or  militaiy  service,  or  in  the  coast  guard 
service,  or  in  the  service  of  the  revenue,  or  in  the 
police  or  Royal  Irish  Constabulary,  or  special 
constables)  in  any  proclaimed  district,  require 
such  person  to  produce  a  licence  authorizing  nim 
to  make,  deal  in,  or  sell  gunpowder,  or  to  have 
or  carry  arms,  or  in  case  such  gunpowder  shall 
be  wanted  for  the  purpose  of  mining  or  blasting, 
a  certificate,  under  the  hands  of  one  or  more  jus- 
tices of  the  peace,  that  such  ^npowder  is  to  be 
applied  to  such  purpose,  and  m  tne  case  of  gun- 
powder required  for  mining  or  blasting  there 
shiJl  be  endorsed  on  such  certificate  by  the  per- 
son selling  or  delivering  the  same  the  quantity  so 
sold  or  delivered,  and  the  time  of  sale,  and  such 
person  shall  sign  his  name  thereto;  and  if  any 
maker  of  or  dealer  in  gunpowder,  his  agent  or 
servant,  shaJl  sell  or  deliver  any  gunpowder  to 
any  person  without  the  production  of  such  a 
licence  or  certificate,  or  shall  neglect  to  endorse 
on  such  certificate  the  quantity  so  sold  or  de- 
livered and  the  time  when,  and  to  sign  his  name 
tliereto,  he  shall  for  the  first  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds, 
and  for  any  second  offence  he  shaU  be  Uable  to  a 
further  penalty  not  exceeding  ten  pounds. 

12.  It  shall  not  be  lawfW  for  any  person  in  a 
proclaimed  district  to  sell  to,  or  to  make,  mend, 
repair,  or  keep  for  any  person  (except  justices  of 
the  peace,  persons  in  Her  M^esty's  naval  or 
military  service,  or  in  the  coast  guard  service,  or 
in  the  service  of  the  revenue,  or  in  the  police  or 
Royal  Irish  Constabulary,  or  special  constables) 
not  duly  Ucensed  to  have  arms  any  gun,  revolver, 
pistol,  or  other  fire-arm,  or  any  part  thereof;  and 
&  any  person  shall  sell,  make,  mend,  repair,  or 
keep  any  gun,  revolver,  pistol,  or  other  fire-arm, 
or  part  thereof,  contrary  to  the  provisions  of  this 
Act,  every  such  offender  shall  be  liable  to  a 
penalty  not  exceeding  fifty  pounds. 

13.  Where  in  any  proclaimed  district  it  shall 
appear  that  any  felony  or  misdemeanor  was  com- 
mitted, any  justice  of  the  peace  in  such  district, 
although  no  person  may  be  charged  before  him 
with  the  commission  of  such  offence,  shaJl  have 
full  power  and  authority  to  summon  to  the  police 
ofiSce,  or  to  the  place  where  the  petty  sessions  for 
the  district  in  which  said  felony  or  misdemeanor 
has  been  committed  are  usuaUy  held,  any  person 
within  his  jurisdiction  who,  he  shall  have  reason 
to  believe,  is  capable  of  giving  material  evidenos 
concerning  any  such  felony  or  misdemeanor,  and 
to  examine  such  person  on  oath  concermng  any 
such  felony  or  misdemeanor,  and,  if  he  shall  see 
cause,  to  bind  such  person  by  recognizance  to 
appear  and  give  evidence  at  the  next  petty  ses- 
sions, quarter  sessions,  or  assizes.  And  in  case 
any  person  who  shall  be  s'jmmoned  for  that  pur- 
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pose  shall  neglect  or  refuse  to  appear  or  shall 
refuse  to  take  such  oath,  or  having  taken  such 
oath  shall  refuse  to  answer  such  questions  con- 
cerning the  said  felony  or  misdemeanor  as  shall 
then  be  put  to  him,  or  shall  refuse  to  enter  into 
such  recognizance,  such  person  may  be  dealt  with 
in  the  manner  provided  by  section  thirteen  of 
The  Petty  Sessions  (Ireland)  Act,  1851,  in  the 
case  of  a  witness  to  whom  a  siunmons  was  issued 
and  who  neglects  or  refuses  to  attend  or  who 
refuses  to  give  evidence  or  be  bound  by  recogni- 
zance so  to  do. 

Every  summons  under  this  section  mar  be  in 
the  Form  (I.)  in  the  Schedule  (A.)  to  tnis  Act 
annexed,  or  to  the  like  effect. 

14.  Where  any  person  in  a  proclaimed  district 
shall  be  charged  with  any  offence  oontraiy  to  the 
provisions  of  sections  nine  and  twelve  of  the  prin- 
cipal Act,  or  of  section  six  of  this  Act,  or  of  any 
of  them,  the  admission  to  bail  of  such  person 
shall  be  subject  to  the  like  conditions  as  the  ad- 
mission to  bail  under  section  sixteen  of  The  Petty 
Sessions  (Ireland)  Act,  1851,  of  persons  charged 
with  any  of  the  offences  specifiea  in  sub-section 
one  of  the  said  section. 

15.  Whenever  any  information  in  writing  and 
on  oath  is  made  before  a  justice  that  there  is 
reasonable  cause  to  suspect  that  any  threatening 
letter  or  threatening  notice  was  written  by  any 
person,  and  that  there  is  or  are  to  be  found  in 
any  house  or  other  place  belonging  to  or  under 
the  control  of  such  person  in  a  proclaimed  dis- 
trict any  document  or  documents  in  his  hand- 
writing, it  shall  be  lawful  for  such  justice  to  issue 
a  warrant  to  search  such  house  or  place  for  such 
document  or  documents ;  and  every  such  warrant 
shall  be  in  the  Form  (II.)  in  the  Schedule  (A.)  to 
this  Act  annexed,  or  to  the  like  effect,  and  shall 
be  directed  to  and  executed  by  the  like  parties, 
and  in  like  manner,  and  subject  to  the  like  con- 
ditions in  every  respect,  so  far  as  the  same  are 
applicable,  as  if  the  same  were  a  warrant  to  search 
issued  under  "The  Summary  Jurisdiction  (Ire- 
land) Act,  1851." 

16.  From  and  after  the  passing  of  this  Act,  so 
much  of  the  Peace  Preservation  Act  as  relates  to 
the  postintr  of  proclamations,  abstracts,  and 
notices  shaU  be  and  the  same  is  hereby  replied. 

17.  Printed  copies  of  every  proclamation,  ab- 
stract, and  notice  under  the  provisions  of  the 
Peace  Preservation  Act  shall  be  posted  on,  or 
near  to,  the  door  of  one  place  of  public  worship, 
if  there  be  such,  in  every  parish,  and  of  eveiy 
police  station  and  barrack  within  the  district 
named  in  such  proclamation,  by  some  one  or 
more  of  the  constables  or  sub-constables  of  the 
Royal  Irish  Constabulary;   and  after  any  con- 


stable or  sub-constable  has  po«ted  any  such 
printed  copies  vrithin  such  district,  or  any  part 
thereof,  he  shall  verify  such  posting  by  a  solemn 
declaration  annexed  to  a  printed  copy  of  such 
proclamation  and  abstract  or  notice,  to  be  made 
before  a  justice  of  the  peace  in  the  Form  (VII.) 
specified  in  the  Schedule  (A.)  to  this  Act  an- 
nexed, or  to  the  like  effect ;  and  such  constable 
or  sub-constable  shall  deposit  such  printed  copy 
and  declaration  annexed  thereto  with  the  clerk  of 
the  peace  for  the  county  within  which  such  dis- 
trict or  any  part  thereof  is  situate  or  his  deputy ; 
and  the  said  clerk  of  the  peace  or  deputy  shall 
sign  and  date  the  same,  and  shall  preserve  the 
same  amongst  the  records  of  the  said  county; 
and  the  production  from  the  custody  of  such 
clerk  of  the  peace  or  deputy  of  the  said  printed 
copy  of  such  proclamation  and  abstract  or  notice, 
and  declaration  annexed  thereto,  or  of  a  copy  of 
the  same  respectively,  signed  and  certified  as  a 
true  copy  by  such  clerk  of  the  peace  or  deputy, 
shall  in  all  proceedings,  and  for  all  purposes 
whatsoever,  be  conclusive  evidence  that  the  said 

Sroclamation  and  abstract  or  notice  were  or  was 
uly  posted  within  the  district  or  part  of  the 
district  in  said  declaration  mentioned. 


Part  II. 
Special  Prochmuttion*. 

18.  Whenever  in  the  judgment  of  the  Lord 
Lieutenant,  by  and  with  the  advice  of  the  Privy 
Council  of  Ireland,  it  is  necessary  for  the  better 
prevention  of  crime  and  outrage  that  the  pro- 
visions of  this  part  of  this  Act  shall  apply  to  any 
proclaimed  district,  it  shall  be  lawful  for  the  Lord 
Lieutenant,  by  and  with  the  advice  of  the  said 
Privy  Council,  to  declare  by  proclamation,  in  this 
part  of  this  Act  called  a  special  proclamation,  to 
be  published  in  the  Dublin  Gazette,  that  fivm 
ana  after  a  day  to  be  named  therein  the  pro- 
visions of  this  part  of  this  Act  shall  be  in  force 
within  the  same;  and  thereupon  such  district 
shall  be  a  district  specially  proclaimed  within 
the  meaning  of  this  part  of  tnis  Act :  Provided 
always,  that  it  shall  he  lawful  for  the  Lord  Liea- 
tenant,  by  a  new  proclamation,  to  be  made  by 
and  with  the  advice  of  the  Privy  Council  of  Ire- 
land, to  be  published  in  the  Dublin  Gazette,  to 
revoke  any  special  proclamation  issued  under  this 
part  of  this  Act,  as  to  the  whole  or  any  part  ot 
the  district  named  in  such  special  proclamation ; 
and  thereupon  such  special  proclamation  shall, 
tram  and  after  a  day  to  be  named  in  such  new 
proclamation,  stand  and  be  revoked,  so  iar  aa 
such  new  proclamation  shall  purport  to  revoke 
the  same. 

19.  It  shall  be  lawful  for  the  Lord  Lieutenant, 
by  notice  in  writing,  to  be  signed  by  tiie  Chief  or 
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Under  Secretary  and  to  be  published  in  the 
Dublin  Giazette,  at  any  time  or  times  to  revoke 
all  licences  {(ranted  under  the  Peace  Preservation 
Act  to  have  or  cany  arms  in  any  district  specially 
proclaimed,  and  thereupon  all  such  licences  shall 
stand  revoked,  and  shall  be  null  and  void  to  all 
intents  and  purposes. 

Every  such  last-mentioned  notice  shall  require 
every  person  to  whom  any  licence  thereby  revoked 
was  granted,  and  to  whom  a  new  licence  shall  not 
be  granted  under  the  said  Peace  Preservation  Act, 
to  deposit  and  leave  on  or  before  a  day  to  be 
named  in  such  notice,  at  a  place  or  places  to  be 
named  in  such  notice,  or  at  the  nearest  police 
station  or  barrack,  the  arms  for  the  having  or 
carrying  of  which  such  revoked  licence  was 
granted;  and  such  arms  shall  be  kept,  detained, 
and  dealt  with  in  the  manner  prescribed  by  sec- 
tion eleven  of  the  principal  Act  in  reference  to 
arms  deposited  and  left  as  therein  mentioned. 

Every  person  to  whom  any  licence  so  revoked 
was  granted,  and  to  whom  a  new  licence  as  afore- 
said has  not  been  granted,  and  who  shall  after 
the  day  named  in  such  notice  as  aforesaid  carry 
or  have  arms  within  such  district,  shall  be  guilty 
of  carrying  or  having  arms  contrary  to  the  pro- 
visions of  the  principal  Act;  provided  always, 
that  no  person  carrying  any  arms  for  the  purpose 
only  of  depositing  and  leaving  the  same  as  herein- 
before mentioned  shall  by  reason  thereof  be 
deemed  or  taken  to  be  a  person  carrying  or 
having  any  arms  contraiy  to  the  provisions  of 
the  principal  Act. 

20.  Printed  copies  of  every  special  proclamation 
or  notice  under  the  authority  of  this  part  of  tUs 
Act  shaU  be  posted  on  or  near  to  the  door  of  one 
place  of  pubhc  worship,  if  there  be  such,  in  every 
parish,  and  of  every  police  station  and  barrack, 
within  the  district  named  in  such  special  procla- 
mation, by  some  one  or  more  of  the  constables  or 
sub-constables  of  the  Royal  Irish  Constabulary, 
and  at  the  foot  of  every  copy  of  any  such  special 
proclamation  so  posted  as  aforesaid  an  abstract  of 
the  provisions  of  this  part  of  this  Act  shall  be 
printed  for  the  information  of  all  persons  affected 
by  the  said  enactments ;  and  after  any  constable 
or  sub-constable  has  posted  any  such  printed 
copies  within  such  district,  or  any  part  thereof, 
he  shall  verify  such  posting  by  a  solemn  declara- 
tion annexed  to  such  printed  copy  of  such  special 
nroclamation  and  abstract  or  notice,  to  be  made 
Wore  a  justice  of  the  peace  in  the  Form  (VIII.) 
specified  in  the  Schedule  (A.)  to  this  Act  annexed, 
or  to  the  like  effect,  and  such  constable  or  sub- 
constable  shall  deposit  such  printed  copy  and 
declaration  annexed  thereto  with  the  clerk  of  the 
peace  for  the  county  within  which  such  district 
or  any  part  thereof  is  situate,  or  his  deputy,  and 
the  said  clerk  of  the  peace  or  deputy  shall  sign 
and  date  tiie  same,  and  shall  preserve  the  same 


amongst  the  records  of  the  said  county,  and  the 
production  from  the  custody  of  such  clerk  of  the 
peace  or  deputy  of  the  said  printed  copy  of  such 
specietl  proclamation,  and  abstract  or  notice  and 
aeclaration  annexed  thereto,  or  of  a  copy  <rf  the 
same  respectively  signed  and  certified  as  a  true 
copy  by  such  clerk  of  the  peace  or  deputy,  shall 
in  all  proceedings,  and  for  all  purposes  nt^atsoever, 
be  conclusive  evidence  that  tne  said  proclamation 
and  abstract  or  notice  were  duly  posted  within 
the  district  or  part  of  the  district  in  said  declara- 
tion mentioned. 

21.  The  production  of  a  printed  copy  of  the 
Dublin  Grazette,  purporting  to  be  printed  and 
published  by  the  Queen's  authority,  containing 
the  publication  of  any  special  proclamation,  under 
this  part  of  this  Act,  shall  be  conclusive  evidence 
of  all  such  facte  and  circumstances  as  were  or 
shall  be  necessary  to  authorise  the  issuing  of  any 
such  special  proclamation  ;  and  every  such  special 
proclamation  shall  be  deemed  and  taken  m  all 
such  courts  respectively,  to  all  intente  and  pur- 
poses whatsoever,  to  have  been  issued  in  con- 
formity with  this  part  of  this  Act. 

22.  A  copy  of  every  special  proclamation  issued 
under  the  authority  of  this  Act  shall  be  laid  before 
each  House  of  Parliament  within  fourteen  days 
of  the  date  of  the  same,  if  Parliament  be  then 
assembled,  and  if  not  then  within  fourteen  days 
of  the  next  subsequent  meeting  of  Parliament. 

Arrest  of  Ptrsons  out  at  night  under  sutpieious 
Circumstances. 

23.  It  shall  be  lawful  for  any  justice  of  the 
peace  to  arrest  and  bring  before  him,  or  cause  to 
be  arrested  or  brought  before  him,  or  for  any 
constable,  peace  officer,  or  other  person  to  arrest 
and  bring  before  any  justice  of  the  peace  any 
person  ■mio,  within  any  district  specially  pro- 
claimed and  under  suspicious  circumstances, 
shall  be  in  the  fields,  streeto,  highwi^'s,  or  else- 
where out  of  his  dwelling  or  place  of  abode  at  any 
time  from  one  hour  after  sunset  until  sunrise, 
and  any  such  justice  may  order  such  person  to  be 
brought  or  appear  before  the  justices  of  the  peace 
assembled  at  the  next  petty  sessions  for  the  dis- 
trict in  which  such  person  was  arrested,  and  may 
in  the  meantime  commit  such  person  to  gaol  or 
admit  him  to  bail  as  to  such  justice  shall  seem  fit, 
and  the  justices  at  such  petty  sessions  assembled 
sh^  examine  the  person  so  brought  or  appearing 
before  them,  who  shall  in  such  case  be  a  com- 
petent witness,  and  shall  examine  such  other 
witnesses  and  receive  such' evidence  as  may  be 
brought  before  them  touching  the  charge,  and 
if  upon  such  hearing  the  justices  shall  believe 
that  such  person  was  not  out  of  his  house  upon 
some  lawful  occasion  or  business,  such  justices 
may  commit  him  to  gaol,  there  to  be  imprisoned. 
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with  or  without  hard  labour,  for  any  period  not 
exceeding  six  calendar  months. 

Closing  of  Public  Houses  by  order  of  Lord 
lAeutenont. 

24.  It  shall  be  latrfol  for  the  Lord  Lieutenant, 
by  order  in  writing  to  be  signed  by  the  Chief  or 
Under  Secretary,  whenever  he  thinks  fit,  to  direct 
that  any  person  who,  in  any  district  specially 
proclaimed,  keeps  any  house  or  place  for  the  sale 
of  wine,  spirits,  ale,  beer,  or  cyder  by  retail,  shall, 
during  the  period  specified  in  euch  order,  close 
such  house  or  place  at  sunset  or  at  such  time 
after  sunset  as  shall  be  specified  in  such  order ; 
and  every  such  order  shall  be  served  upon  the 
person  to  whom  the  same  is  directed  by  delivering 
to  bim  a  copy  of  such  order,  or  if  he  cannot  be 
conveniently  met  with  b^  leaving  such  copy  at 
the  house  or  place  to  which  such  order  relates ; 
and  any  person  upon  whom  such  order  shall  be 
served,  and  who  shall  keep  open  such  house  or 
other  place  in  violation  of  such  order,  shall  on 
conviction  be  liable  to  a  penalty  not  exceeding 
fifty  pounds,  and  to  imprisonment  for  any  period 
not  exceeding  three  calendar  months. 

Power  to  arrest  Strangers. 

25.  It  shall  be  lawful  for  any  justice  of  the 
peace  to  arrest  and  bring  before  him,  or  cause  to 
be  arrested  or  brought  before  him,  or  for  any 
constable,  peace  o£Bcer,  or  other  person  to  arrest 
and  bring  before  any  justice  of  the  peace,  any 
stranger  sojourning  or  wandering  in  any  district 
specially  proclaimed,  and  for  such  justice  to  ex- 
amine nim  respecting  his  place  of  abode,  the 

Elace  from  whence  he  came,  nis  manner  of  liveli- 
ood^and  his  object  or  motive  for  remaining  or 
coming  into  the  county,  city,  or  town  in  which 
he  shtJl  be  found,  and  unless  he  shall  answer  to 
the  satisfaction  of  such  justice,  or  produce  suffi- 
cient security  for  his  good  behaviour,  such  justice 
shall  commit  him  to  gaol,  there  to  remain  until 
he  shall  find  such  security  as  aforesaid,  or  until 
he  shall  be  discharged  by  a  justice  of  the  peace  : 
Provided  always,  that  such  justice  shall,  without 
delay,  after  such  committal,  transmit  to  the  Lord 
Lieutenant  a  true  and  faithful  report  of  such 
committal,  and  the  grounds  and  reasons  thereof, 
the  amount  of  bail  required,  with  the  examination 
of  the  prisoner,  and  the  reasons  alleged  by  him 
why  he  should  not  be  committed;  nrhich  such 
justice  is  required  to  take  down  in  writing,  in 
order  that  such  person  may  be  detained  or  ^s- 
charged,  as  to  the  Lord  Ueutenant  may  seem 
right. 

Sufnmory  Proceedings  in  certain  Cases. 

26.  When  any  person  is  charged  in  any  district 
specially  proclauned  before  any  justices  of  the 
peace  assembled  at  petty  sessions  with  any 
offence  contrary  to  any  of  the  enactments  speci- 


fled  in  Part  I.  of  the  Schedule  (B.)  to  this  Act 
annexed,  it  shall  be  lawful  for  such  justices,  if 
they  so  think  fit,  to  hear  and  determine  the 
charge  in  a  summaiy  way,  and  if  the  person 
charged  shall  confess  nie  same,  or  if  such  justices, 
after  hearing  the  whole  case  for  the  prosecution 
and  for  the  defence,  shall  find  the  charge  to  be 
proved,  then  it  shall  be  lawful  for  such  justices 
to  convict  the  person  charged,  and  commit  him 
to  gaol,  there  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  period  not  exceeding  six 
calendar  months ;  and  if  th^  find  the  offence  not 
proved  they  shall  dismiss  the  charge,  and  make 
out  and  deliver  to  the  person  charged  a  certLBcate 
under  their  hands,  stating  'the  fact  of  such 
dismissal ;  and  every  such  conviction  and  cotifi- 
cate  respectively  may  be  in  the  Forms  (III.)  and 
(IV.)  in  the  Schedule  (A.)  to  this  Act  annexed, 
or  to  the  like  effect :  Provided  that  if  such 
justices  are  of  opinion  that  the  chaise,  from  any 
circumstances,  should  be  made  the  subject  of 
prosecution  by  indictment,  rather  than  be  dis- 
posed of  summarily,  such  justices  shall,  instead 
of  summarily  adjudicating  thereon,  deal  with  the 
case  in  all  respects  as  if  this  Act  had  not  been 
passed.  If  upon  the  hearing  of  the  charge  such 
justices  shall  be  of  opinion  that  there  are  circum- 
stances in  the  case  which  render  it  inexpedient  to 
inflict  any  punishment,  they  shall  have  power  to 
dismiss  tbe  person  chargea,  without  proceeding 
to  a  conviction. 

Every  person  who  obtains  a  certificate  of  dis- 
missal or  is  convicted  under  this  Act  shall  be 
released  from  all  Airther  or  other  criminal  pro- 
ceedings for  the  same  cause. 

27.  In  eveiy  case  of  summaty  proceeding 
under  this  Act  the  person  accused  shall  be 
allowed  to  make  his  full  answer  and  defence,  and 
to  have  all  witnesses  examined  and  cross-examined 
by  counsel  or  attorney. 

28.  Any  magistrate  appointed  to  act  at  the 
police  courts  of  the  pohce  district  of  Dublin 
metropolis,  and  sitting  at  a  police  court  within 
the  said  district,  or  any  stipendiary  magistrate 
sitting  in  pettv  sessions,  may  do  alone  all  acts  by 
this  part  of  tnis  Act  authorized  to  be  done  by 
justices  of  the  peace  at  petty  sessions. 

Where  any  justices  of  the  peace  at  petty 
sessions  are  by  this  part  of  this  Act  authorized 
to  do  any  act,  such  act  may  be  done  by  any  two 
or  more  of  such  justices,  provided  always,  that 
one  of  such  justices  shall  be  a  stipendiary  magis- 
trate. 

Change  of  Venue. 

29.  Where  any  indictment  found  in  any  county 
8pecially_  proclaimed  shall  be  removed  by  C«*w 
tiorari  into  Her  Majesty's  Court  of  Chieen's 
Bench  at  Dublin,  and  issue  shall  be  joined  on 
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gach  indictment,  the  said  coart,  in  tenn  time  or 
in  tiie  Tscation,  shall,  upon  tiie  application  of 
Her  MigestT's  Attorney  General  for  Ireland  in 
that  behalf,  order  a  suggestion  to  be  entered 
upon  the  record  directing  such  issue  to  be  tried 
in  such  county  as  the  court  shall  name,  and 
specified  in  such  suggestion  other  than  the  county 
in  which  such  indictment  was  found,  and  such 
suggestion  may  be  in  the  Form  (V.)  in  the  Sche- 
dme  (A.)  to  this  Act  annexed  or  to  the  like  effect, 
and  shall  have  the  same  force  and  effect  as  any 
suggestion  by  which  if  made  on  the.  record  the 
issue  joined  on  any  such  indictment  might  now 
.  by  law  be  tried  in  a  county  other  than  the  county 
in  which  such  indictment  was  found,  and  there- 
upon all  proceedings  may  be  taken  according  to 
the  practice  of  the  sud  court  for  the  trial  of  the 
person  charged  in  such  indictment,  and  such 
person  may  be  tried,  in  the  coun^  in  that  behalf 
gpedfled  in  such  suggestion,  ana  such  proceed- 
ings and  trial,  and  every  verdict  given  at  such 
tml,  and  any  judgment  thereon,  shaU  be  valid 
and  effectual  to  all  intents  and  purposes  as  if 
such  person  had  been  tried  in  the  county  in 
which  the  offence  charged  in  such  indictment  wm 
committed. 

In  case  of  any  such  indictment  so  removed  as 
aforesaid  the  days  or  times  allowed  or  required 
according  to  the  practice  of  the  court  for  appear- 
ing or  pleading,  or  in  any  notice  of  motion  or  in 
any  writ  of  Habeas  corpus,  or  in  or  for  any  other 
step  or  proceeding  relating  to  such  indictment, 
shall  run  in  vacation  as  well  as  in  term  time,  and 
any  order  may  be  made  in  reference  to  such 
indictment  or  the  proceedings  thereon  by  the 
said  G)urt  of  Queen's  Bench,  or  by  a  judge 
tiiereof  in  vacation  as  well  as  in  term  time ;  and 
for  the  purposes  of  this  section  tbe  said  Court 
of  Queen's  Bench  shall  have  power  to  sit  in 
vacation. 


Part  III. 
GcNBRAL  Provisions. 

NeimpiqierM. 

30.  Where  it  appears  to  the  Lord  Lieutenant 
that  any  newspaper  printed  or  published,  or 
purporting  to  be  printed  or  published,  in  Ireland, 
after  the  passing  of  this  Act,  contains  any  trea- 
sonable or  seditious  engra^dng,  matter,  or  ex- 
pressions, or  any  incitements  to  the  commission 
of  any  felony,  or  any  engraving,  matter,  or  ex- 
pressions encouraging  or  propagating  treason  or 
sedition,  or  inciting  to  the  commission  of  any 
felony,  the  Lord  Lieutenant  may  cause  a  notice, 
in  the  Form  (IX.)  in  the  Schedule  (A.)  to  this 
Act  annexed,  or  to  the  like  effect,  to  be  published 
'm  the  Dublin  Gazette,  and  if  such  newspaper 
purports  to  be  printed  or  published  at  any  known 


house  in  Ireland,  a  true  copy  of  such  notice  shall 
be  served  at  such  house  on  the  proprietor  or 
publisher  or  printer  of  any  such  newspaper,  either 
personally  or  by  leaving  the  same  with  his  wife, 
child,  servant,  or  any  other  inmate  aged  sixteen 
years  or  upwards ;  provided  that  if  such  service 
cannot  be  effected,  or  admission  into  the  said 
house  or  premises  cannot  be  obtained,  then  such 
service  may  be  effected  by  posting  on  some  con- 
spicuous part  upon  suoi  house  or  premises  a 
true  copy  of  such  notice  between  the  hours  of 
dght  o  clock  a.m.  and  six  o'clock  p.m.;  and 
where  anjr  person  shall  have  served  or  posted  any 
such  notice  as  aforesaid,  he  shall  verify  such 
service  or  posting  by  a  solemn  declaration  an- 
nexed to  a  printed  copy  of  the  Dublin  Gazette 
containing  such  notice,  to  be  made  before  a  justice 
of  the  peace  in  the  Form  X.  specified  m  the 
Schedule  (A.)  to  this  Act  annexed,  or  to  the  like 
effect;  and  such  printed  copy  and  declaration 
annexed  thereto  shall  be  deposited  with  the  clerk 
of  the  peace  for  the  county  within  which  such 
house  is  situate,  or  his  deputy;  and  the  said 
clerk  of  the  peace,  or  deputy,  shidl  sign  and  date 
the  same,  and  shall  preserve  the  same  amongst 
the  records  of  the  said  county;  and  the  pro- 
duction from  the  custody  of  such  clerk  of  the 
peace,  or  deputy,  of  the  said  printed  copy  of  such 
Gazette  and  declaration  annexed  thereto,  or  of  a 
copy  of  the  same  respectively,  signed  and  certified 
as  a  true  copy  by  such  clerk  of  the  peace  or 
deputy,  shall  in  all  proceedings,  and  for  all  pur- 
poses whatsoever,  be  conclusive  evidence  that  the 
said  notice  was  duly  served  or  posted. 

The  production  of  a  printed  copy  of  the  Dublin 
Gazette,  purporting  to  be  printed  and  published 
by  the  Queen's  authority,  containing  the  publi- 
cation of  any  such  notice  as  aforesaid,  shall  be 
conclusive  evidence  in  all  courts  of  justice  in 
Ireland  of  all  such  facts  and  circumstances  as 
were  or  shall  be  necessary  to  authorize  the  issuing 
of  any  such  notice ;  and  every  such  notice  shiS 
be  deemed  and  taken  in  all  such  courts  respec- 
tively, to  all  intents  and  purposes  whatsoever, 
to  have  been  issued  in  conformity  with  this  part 
of  this  Act. 

If,  when  seven  days  have  expired  in  the  case 
of  a  paper  published  at  intervals  of  not  less  than 
a  week,  or  two  days  in  the  case  of  a  paper  pub- 
lished at  intervals  of  less  than  one  week,  after 
the  pubUcation  of  such  notice  and  the  service  or 
posting  thereof  (if  such  there  be),  the  said  news- 
paper, or  any  newspaper  belonging  to  or  published 
by  the  same  proprietor,  printer,  or  publisher,  or 
printed  or  puolisned  at  the  same  premises,  or 
under  the  same  control  or  management,  contains 
any  treasonable  or  seditious  engraving,  matter, 
or  expressions,  or  any  incitements  to  the  com- 
mission of  any  felony,  or  any  engraving,  matter, 
or  expressions  encouraging  or  propagating  treason 
or  seoition,  or  inciting  to  the  commission  of  any 
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felony,  all  printing  presses,  engines,  machinerf, 
types,  implements,  utensils,  paper,  and  other  plant 
and  materials  used  or  employed,  or  intended  to 
be  used  or  employed,  in  or  for  the  purpose  of 
printing  or  publishing  such  newspaper,  or  found 
in  or  about  any  premises  where  such  newspaper 
is  printed  or  published,  and  all  copies  of  such 
newspaper,  wherever  found  in  Ireland,  shall  be 
forfeited  to  Her  M^esty. 

Where  after  the  passing  of  this  Act  anjr  news- 
paper printed  elsewhere  than  in  Ireland  is  pub- 
lished or  circulated  in  Ireland,  and  contnins  any 
such  engraving,  matter,  expressions,  or  incite- 
ments as  aforesaid,  all  copies  of  such  newspaper, 
wherever  found  in  Ireland,  shall  be  forfeited  to 
Her  Majesty. 

31.  Where  it  appears  to  the  Lord  Lieutenant 
that  any  such  newspaper  after  the  publication  - 
and  service  of  such  notice,  where  such  publication 
and  service  shall  by  this  part  of  this  Act  be 
required,  or  that  any  such  newspaper  printed  else- 
where than  in  Ireland  and  published  or  circulated 
in  Ireland  as  aforesaid,  contains  any  such  en- 
graving, matter,  expressions,  or  incitements,  as 
aforesaid,  he  may,  by  warrant  under  his  hand  in 
the  Form  (VI.)  in  the  Schedule  (A.)  to  this  Act 
annexed,  or  to  the  like  effect,  empower  any  per- 
son or  persons  to  whom  such  warrant  is  addressed, 
or  his  or  their  assistants,  to  enter  upon  any  pre- 
mises where  the  newspaper  specified  in  said  war- 
rant, and  containing  such  engraving,  matter,  ex- 
pressions, or  incitements  as  aforesaid,  is  printed 
or  published,  or  where  any  printing  press,  engine, 
machine,  types,  implements,  utensils,  paper,  or 
other  plant  or  materials  used  or  employed  or  in- 
tended to  be  used  or  employed,  or  suspected  to 
be  or  to  have  been  used  or  employed,  for  the 
printing  or  publishing  of  such  newspaper  as  afore- 
s^d,  shall  be,  or  shall  be  suspected  to  be,  or  where 
any  copy  of  such  newspaper  as  aforesaid  is  sold, 
distributed,  or  published,  or  suspected  to  be  sold, 
distributed,  or  published,  or  kept  or  deposited  for 
sale,  distribution,  or  publication,  or  suspected  to 
be  kept  or  deposited  for  sale,  distribution,  or  pub- 
lication, and  to  search  for,  seize,  and  take  away 
such  printing  presses,  engines,  machines,  types, 
papers,  implements,  utensils,  and  plant,  and  every 
copy  of  such  newspaper  as  aforesaid;  and  no 
action,  save  as  herem-after  mentioned,  shall  be 
brought  or  maintained  against  any  person  for  the 
issuing  of  such  warrant,  or  for  any  entry,  search, 
or  seizure,  or  other  act,  matter,  or  thing  done  in 
pursuance  or  under  the  authority  of  any  such 
warrant  as  aforesaid :  Provided  always,  that  any 
chattels  so  seized  shall  be  kept  and  detained  until 
the  determination  of  any  action  brought  as  herein- 
after mentioned ;  and  if  such  action  shall  be  de- 
termined in  favour  of  the  plaintiff,  being  the 
owner  of  or  entitled  to  the  possession  of  such 
chattels,  such  chattels  shall  be  restored  to  such 


plaintiff,  and  the  jury  shall  take  such  leatontion 
into  consideration  in  mitigation  of  the  damages 
to  be  awarded  by  them  in  such  action. 

32.  Where  any  person  duly  authorized  by  war- 
rant, as  aforesaid,  to  enter  any  premises,  or  his 
assistants,  shall  demand  admittance,  and  give 
notice  of  such  warrant,  and  the  door  of  anv  house, 
room,  shop,  warehouse,  outhouse,  building,  or 
other  premises  shall  not  be  opened  within  reason- 
able tune  after  the  making  of  such  demand,  it 
shall  be  lawful  for  any  such  person,  or  his  assist- 
ants, to  break  open  such  door,  and  to  enter 
thereat,  for  the  purpose  of  making  such  search  or 
seizure  as  aforesaid,  and  if  any  person  shall  refuse 
to  permit  any  person  duly  authorized  in  that 
behalf,  or  his  assistants,  to  enter  such  premises 
for  the  purpose  of  making  any  such  search  or 
seizure,  or  shall  resist,  obstruct,  molest,  prevent, 
or  hinder  any  such  person,  or  his  assistants,  as 
aforesaid,  in  the  making  of  any  such  search,  or  in 
the  seizing  or  taking  away  of  any  goods,  chattels, 
articles,  matters,  and  things  which  may  be  law- 
fully seized,  or  otherwise  in  the  execution  of  any 
warrant  under  this  Act,  such  person  shall  lie 
deemed  guilty  of  assaulting  or  wilfully  resisting 
or  obstructing  a  peace  officer  in  the  due  execution 
of  his  duly,  and  on  conviction  shall  be  punished 
accordingly. 

33.  Where  any  person,  who  but  for  the  pro- 
visions of  this  part  of  this  Act  would  be  entitled 
to  maintain  an  action  for  any  search  or  sazure 
made  under  the  authority  of  a  warrant  under  this 
part  of  this  Act,  feels  aggrieved  by  any  search  or 
seizure  made  under  the  authority  of  any  such 
warrant,  he  may  within  two  calendar  months  after 
such  search  or  seizure  commence  an  action  in 
any  of  Her  Miyesty's  Superior  Courts  of  Com- 
mon Law  at  Dublin  against  the  person  or  persons 
to  whom  such  warrant  is  addressed,' or  any  of  the 
assistants  of  such  person  or  persons,  and  may 
claim  damages  on  the  ground  that  such  search  or 
seizure  was  illegal,  because  a  notice  was  not  pub- 
lished or  served  according  to  the  provisions  of 
this  part  of  this  Act,  or  because  the  newspapa 
specined  in  such  warrant  and  in  refwence  to 
which  such  search  or  seizure  was  made  did  not 
contain  any  engraving,  matter,  expressions,  or 
incitements,  by  reason  of  which  sucn  newsp^>er 
was  forfeited  to  Her  Majesty  under  the  provisions 
of  this  part  of  this  Act,  or  because  the  chattels 
seized  were  not  copies  of  such  newspaper,  or  {»• 
cause  the  printing  presses,  engines,  machinery, 
types,  implements,  utensils,  paper,  plant,  and 
materials  were  not  used  or  employed  or  intended 
to  be  used  or  employed,  or  reasonably  suspected 
to  be  or  to  have  been  used  or  employed  or  in- 
tended to  be  used  or  employed,  in  or  for  the 
purpose  of  printing  or  publishing  such  newspaper, 
or  because  the  chattels  seized  were  not  fbuna  in 
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or  about  any  premises  where  such  newspaper  as 
aforesaid  was  printed,  published,  sold,  or  dis- 
tributed, or  kept  or  deposited  for  publication, 
sale,  or  distribution,  or  reasonably  suspected  to 
be  published,  sold,  or  distributed,  or  kept  for 
publication,  sale,  or  distribution ;  and  the  defen- 
dant in  such  action  may  plead  in  defence  to  such 
action  the  defence  in  the  Schedule  (C.)  to  this 
Act  annexed,  or  a  defence  to  the  like  e£Pect ;  and 
sndi  action  shall,  except  as  is  herein  specially 
prorided,  be  prosecuted,  tried,  and  determined  in 
every  respect  as  any  other  action  of  tort  brought 
in  any  of  the  said  superior  courts ;  and  any  copy 
or  copies  of  the  said  newspaper  published  before 
tiie  search  or  seizure  complained  of,  and  after  the 
passing  of  this  Act^  may  oe  giiren  in  evidence  by 
the  dd^ndant  in  aid  of  the  proof  of  the  nature  or 
tendency  of  the  engraving,  matter,  expressions, 
or  incitements  used  in  the  said  newspaper,  in  re- 
ference  to  which  the  search  or  seizure  complained 
of  was  made ;  and  in  the  event  of  the  jury  lindinff 
that  such  notice  was  duly  published  and  served 
as  aforesaid,  or  that  such  newspaper  did  contain 
any  such  engraving,  matter,  expressions,  or  in- 
citements as  aforesaid,  or  that  the  chattels  seized 
were  copies  of  such  newspaper,  or  that  the  print- 
ing presses,  engines,  machinery,  types,  imple- 
ments, utensils,  paper,  plant,  and  materials  were 
used  or  employed  or  intended  to  be  used  or  em- 
ployed, or  reasonably  suspected  to  be  or  to  have 
becoi  used  or  employed  or  intended  to  be  used  or 
employed,  in  or  for  the  purpose  of  printing  or 
publishing  such  newspaper,  or  that  tne  chattels 
seized  were  found  in  or  aoout  any  premises  where 
such  newspaper  as  aforesaid  was  printed,  pub- 
lished, sola,  or  distributed,  or  kept  or  deposited 
for  publication,  sale,  or  distribution,  or  reasonably 
suspected  to  be  published,  sold,  or  distributed,  or 
kept  for  publication,  sale,  or  distribution,  the 
defendant  shall  be  entitled  to  a  verdict,  and  to 
his  costs  of  suit ;  and  if  they  shall  find  that  such 
notice  was  not  dulv  published  and  served  as 
aforesaid,  or  that  such  newspaper  did  not  contain 
any  such  engraving,  matter,  expressions,  or  in- 
citcmenta  as  aforesaid,  or  that  the  chattels  seized 
were  not  copies  of  such  newspaper,  or  that  the 
printing  presses,  engines,  machinery,  types,  im- 
plements, utensils,  paper,  plant,  and  materials 
were  not  used  or  employed  or  intended  to  be 
used  or  employed,  or  reasonably  suspected  to  be 
or  to  have  been  used  or  employed  or  intended  to 
be  used  or  employed,  in  or  for  the  purpose  of 
printing  or  puDlishing  such  newspaper,  or  that 
the  chattels  seized  were  not  found  m  or  about 
any  premises  where  such  newspaper  as  aforesaid 
was  printed,  published,  sold,  or  distributed,  or 
kept  or  deposited  for  pubUcation,  sale,  or  distri- 
bution, or  reasonably  suspected  to  be  published, 
sold,  or  distributed,  or  kept  for  publication,  sale, 
or  distribution,  the  plaintiff  shall  be  entitled  to  a 
verdict,  and  after  final  judgment  to  such  damages 


as  may  be  lawfully  awarded  by  the  jury,  together 
with  his  costs  of  suit  according  to  the  practice  of 
the  court  applicable  to  such  an  action ;  and  where 
any  such  judgment  shall  be  given  for  the  plaintiff, 
there  sh^  be  paid  to  the  plaintiff  out  of  moneys 
to  be  provided  by  Parliament  the  damages 
awarded  him,  together  with  his  costs  of  suit, 

34.  The  term  "  newspaper  "  in  this  part  of  this 
Act  shall  include  two  or  more  copies  of  a  news- 
paper bearing  the  same  name,  whether  published 
on  the  same  day  or  on  different  days,  and  shall 
also  include  any  series  of  newspapers,  whether 
printed  on  one  day  or  different  days,  or  with  one 
name  or  with  different  names. 

Regulatioiu  at  to  Gunpowder  and  Firearms. 

35.  It  shall  not  be  lawful  for  any  person  not 
being  duly  licensed  to  manufacture  gunpowder 
to  deal  in  or  sell  gtmpowder  by  retail  or  otherwise 
in  Ireland,  unless  he  shall  have  obtained  a  Ucence 
for  that  purpose  from  the  Lord  Lieutenant,  or  the 
chief  or  tmder  secretary;  and  no  such  licence 
shall  be  granted  without  a  certificate,  under  the 
hands  and  seals  of  two  or  more  justices  of  the 
peace  in  petty  sessions  assembled  for  the  district 
within  wnich  such  person  shall  carry  on  such 
trade,  that  such  person  is  a  proper  person  to 
obtain  the  same,  and  that  his  stores  are  secure 
and  fit  for  the  purpose  of  keeping  gunpowder; 
and  any  person  who  shall  sell  gunpowder,  by 
retail  or  otherwise,  ^thout  being  hcensed  for 
that  purpose,  or  without  being  licensed  to  manu- 
facture gunpowder  as  aforesaid,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding 
fifty  pounds,  and  all  gunpowder,  and  every  cask 
or  vessel  in  which  the  same  shall  be  contained, 
found  in  the  possession  of,  or  in  any  house  or 
other  place  belonging  to  such  person,  shall  be 
forfeited  to  the  use  of  Her  Majesty. 

36.  Every  maker  or  manufacturer  of  gun- 
powder, and  every  person  dealing  in  or  s«Sling 
the  same,  in  Ireland,  shall  within  thirty  days 
after  the  passing  of  this  Act  return  an  account  to 
the  chief  officer  of  police  in  the  district  in  which 
he  resides  of  all  the  stock  of  gunpowder  then  in 
his  possession,  describing  the  place  or  places 
where  the  same  is  kept,  and  the  packafes  con- 
taining the  same,  and  shall  provide  a  Dook  in 
which  such  quantity  shall  be  entered,  and  shall 
from  time  to  time,  in  the  first  week  of  every 
calendar  month,  make  or  cause  to  be  made  a  like 
return  and  like  entry;  and  every  such  maker  or 
manufacturer  or  dealer  in  gunpowder,  by  whole- 
sale or  retail,  shall  also  enter  or  cause  to  be  en- 
tered in  a  separate  book  to  be  by  him  for  that 
purpose  provided,  and  distinguished  by  the  name 
of  "  the  Dook  of  sales,"  an  account  of  evety  par- 
cel of  gunpowder  sold  or  disposed  of  or  delivered, 
with  uie  time  when  and  to  whom ;  and  it  shall 
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be  lawftil  for  any  justice  of  the  peace,  or  any- 
chief  officer  of  police,  or  any  person  duly  autho- 
rized by  such  justice  or  officer,  at  all  reasonable 
times  to  have  access  to  such  books,  and  to  ex- 
amine the  stock  of  such  maker  or  seller  of  gun- 
powder, and  compare  and  balance  the  same  with 
the  accomit  kept  m  such  books ;  and  the  several 
chief  officers  of  police  (except  the  chief  officers  of 
police  within  the  police  district  of  Dublin  metro- 
polis), to  whom  such  accounts  and  returns  shall 
De  rendered,  sh^,  from  time  to  time,  transmit 
the  same  to  the  inspector  general  of  constabulary 
in  Ireland  as  they  may  be  by  him  directed ;  and 
if  any  such  maker  or  manuftcturer  of,  or  dealer 
in,  gunpowder  shall  not  make  such  returns,  or 
shall  not  truly  make  the  same,  or  shall  not  keep 
such  books,  or  shall  not  truly  make,  or  cause  to 
be  made,  such  entries  therein,  or  shall  not,  after 
demand,  produce  such  books  to  any  person  hereby 
or  by  the  said  persons  duly  authorized  as  afore- 
said, or  shall  not  permit  any  such  person  to  in- 
spect the  same,  or  to  examine  his  stock,  he  shall, 
for  the  first  offence,  be  liable  to  a  penalty  not 
exceeding  ten  pounds,  and  for  any  subsequent 
offence  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds. 

37.  Every  person  who  shall  make,  repair,  or 
sell  any  gun,  pistol,  revolver,  or  other  nre-arm, 
or  any  p^  thereof,  shall  keep  a  book  in  which 
he  shall  enter  or  cause  to  be  entered  a  monthly 
account  of  all  such  articles  made,  sold,  or  repaired 
by  such  person,  and  to  or  for  whom  and  the  re- 
spective times  when  the  same  were  sold  or  repaired, 
and  shall  every  month  return  a  copy  of  such 
account  to  the  chief  officer  of  police  in  the  district, 
and  the  chief  officer  of  police  of  every  district 
(except  the  police  district  of  Dublin  metropolis) 
shall  transmit  the  same  to  the  inspector  general 
of  constabulary  in  Ireland ;  and  it  shall  be  lawful 
for  any  justice  of  the  peace,  or  chief  officer  of 
police,  or  any  person  duly  authorized  by  such 
justice  or  officer,  at  all  reasonable  times,  on  de- 
mand, to  have  access  to  such  book,  to  examine 
the  same ;  and  if  any  person  making,  repairing, 
or  selling  any  such  article  shall  not  keep  such 
book,  or  shall  not  truly  enter  or  cause  to  be 
entered  therein  such  account  as  aforesaid,  or 
shall  omit  to  make  any  such  return  as  aforesaid, 
or  shall  not,  after  demand,  produce  such  book  to 
any  person  hereby  or  by  the  said  persons  duly 
authorized  as  aforesaid,  or  shall  not  permit  such 
person  to  examine  the  same,  he  shall  for  the  first 
offence  be  liable  to  a  penalty  not  exceeding  ten 
pounds,  and  for  any  subsequent  offence  be  liable 
to  a  penalty  not  exceeding  twenty  poimds. 

Power  to  apprehend  Witnestes  absconding. 

38.  Whenever  any  person  shall  be  bound  by 
recognizance  to  give  evidence  at  any  trial,  or  at 
the  hearing  of  any  charge,  it  shall  fa«  lawM  for 


any  justice,  if  he  shall  see  fit,  upon  the  applica- 
tion of  any  person,  and  upon  information  being 
made  in  writing,  and  on  oath  by  such  person 
that  the  person  so  bound  to  five  evidence  is 
about  to  abscond  or  has  absconded,  to  issue  his 
warrant  for  the  anest  of  such  person  so  bound 
to  give  evidence,  and  afterwards,  when  such 
person  has  been  arrested  upon  being  satisfied 
that  the  ends  of  justice  would  otherwise  be  de- 
feated, to  commit  such  person  when  so  arrested 
to  gaol  until  such  trial  or  hearing,  or  until  he 
shall  produce  another  sufficient  surety  or  other 
sufficient  sureties,  as  the  case  may  be,  in  like  man- 
ner as  before. 

Power  to  Grand  Jury  to  present  Compensation  m 
certain  Cases. 

39.  Where  it  shall  appear  that  any  person  has 
been  murdered,  maimed,  or  otherwise  injured  in 
his  person,  and  that  such  murder,  maiming,  or 
injury  is  a  crime  of  the  character  commonly  known 
aa  agrarian,  or  arising  out  of  any  illegal  combina- 
tion or  conspiracy,  tfie  grand  jury  of  the  county 
within  which  such  murder,  maiming,  or  injury 
shall  have  been  committed  shall,  upon  application, 
as  herein-after  directed,  present  such  sum  or  sums 
of  money  as  they  shall  think  just  and  reasonable 
to  be  paid  to  the  personal  representative  of  the 
person  so  murdered,  or  to  the  person  so  maimed 
or  injured,  having  regard  to  the  rank,  degree, 
situation,  and  circumstances  of  such  person  ;  such 
money  to  be  raised  off  the  county  at  large  or  the 
barony,  half-barony,  or  other  district  in  which  such 
murder  or  maiming  shall  respectively  have  been 
perpetrated,  at  the  discretion  of  suclf  grand  jury ; 
and  every  such  presentment  shall  be  made  and 
levied  in  the  like  manner,  and  shall,  save  as  is  by 
this  Act  expressly  provided,  be  subject  to  the 
like  conditions  as  any  presentment  made  under 
the  authority  of  section  one  hundred  and  six  of 
an  Act  passed  in  the  session  of  Parliament  held 
in  the  sixth  and  seventh  years  of  the  reign  of 
His  late  Majestv  King  William  the  Fourth, 
chapter  one  hun(&ed  and  sixteen,  intituled  "  An 
"  Act  to  consolidate  and  amend  the  Laws  re- 
"  lating  to  the  presentment  of  public  money  by 
"  Grand  Juries  in  Ireland."  jJo  such  present- 
ment shall  be  traversed,  but  shall  be  snoject  to 
appeal  as  herein-after  mentioned. 

Applications  may  be  made  by  the  personal  re- 
presentative or  one  of  the  next  of  kin  of  any  per- 
son murdered,  or  by  any  person  maimed  or  in- 
jured, or  by  the  Crown  sobcitor  of  the  county,  or 
l>y  any  person  in  that  behalf  authorized  by  the 
Lord  Lieutenant. 

Any  person  intending  to  applf  for  a  present- 
ment under  the  provisions  of  this  section  in  re- 
spect of  any  murder,  maiming,  or  iigury,  sh^ 
publish  a  notice  stating  his  intention  of  so  applying 
m  the  newspaper  in  which  grand  juiy  notices  for 
the  county  are  published,  and  shall  serve  notice 
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in  writisg  of  such  murder,  maiming,  or  injniy, 
and  of  such  his  intention,  upon  the  high  constable 
of  the  barony,  or  upon  two  of  the  principal  in- 
habitants of  the  parish  wherein  such  offence  shall 
have  been  committed,  and  at  the  nearest  police 
station,  fourteen  days  at  least  before  the  holding 
of  the  next  assizes ;  and  copies  of  such  notice 
shall  within  the  same  time  be  affixed  on  or  im- 
mediately adjacent  to  the  doors  of  every  police 
banack  within  such  barony,  and  every  such 
person  shall  lodge  with  the  ni^h  constable  and 
secretary  of  the  grand  jury  withm  the  same  time 
an  appkcation  setting  forth  the  loss  or  damage 
occasioned  by  such  offence,  and  stating  the  time 
and  place  when  and  where  such  murder,  maim- 
ing, or  injury  took  place,  and  the  amount  of 
damage  cudmed,  and  such  application  shall  be 
scheduled  by  the  secretary  of  tne  grand  jury,  and 
shall  be  delivered  by  him  to  the  grand  jury  at 
the  next  assizes. 

Where  between  the  commission  of  any  such 
offence  as  aforesaid,  and  the  holding  of  the  next 
assizes,  there  shall  not  be  sufficient  time  for  the 
service  of  the  notices  herein-before  required,  such 
application  shall  be  made  at  the  assizes  which 
snail  be  holden  next  but  one  after  the  time  of  the 
commission  of  such  offence. 

In  case  such  grand  jury  shall  refuse  to  make 
such  presentment,  or  in  case  the  person  or  per- 
sons applving  for  such  presentment  shall  be 
dissatisfied  with  the  amoimt  presented,  or  in  case 
any  person  chargeable  with  any  of  the  moneys  so 
presented  shall  be  desirous  of  opposing  such  pre- 
sentment, such  applicant  or  ratepayer  may  appeal 
to  one  of  the  going  judges  of  assize,  who  shall 
inquire  into  such  ^iplication  or  presentment  and 
the  grounds  and  reasons  for  passing  or  refusing 
the  same,  and  if  such  judge  shall  be  reasonably 
satisfied  that  such  presentment  ought  to  be  made, 
he  shall  affirm  or  make  such  presentment  for 
■ocb  amount  as  to  him  shall  seem  fit,  and  the 
presentment  shall  be  valid  and  dfectual  for  such 
amount  to  aU  intents  and  purposes,  and  shall 
and  mav  be  levied  after  such  assizes ;  but  if  the 
judge  snail    be  of  opinion  that  there  was  no 


ground  for  such  presentment  he  shall  disallow  or 
refuse  to  make  the  same,  and  the  same,  if  passed 
by  the  grand  jury,  shall  thereupon  be  null  and 
void ;  and  in  case  the  judge  shall  be  of  opinion 
that  the  appeal  was  reasonable  he  may  award  the 
reasonable  costs  in  that  behalf  to  the  appellant, 
which  shall  be  added  to  the  amount  of  such  pre- 
sentment if  the  same  shall  be  affirmed  or  made, 
and  if  such  presentment  shall  be  disallowed  or 
refused  the  amount  of  such  costs  shall  be  levied 
as  if  lawfully  presented  at  such  assizes  by  such 
grand  jury  off  the  county  at  large. 

40.  Every  ]>enalty  recoverable  under  the  pro- 
visions of  this  Act  shall  be  recoverable  in  a 
Bummanr  way,  with  respect  to  the  police  district 
of  Dubun  metropolis  subject  and  according  to 
the  provisions  of  any  Act  regulating  the  powers 
and  duties  of  justices  of  the  peace  for  such 
district  or  of  the  police  of  such  district,  and  with 
respect  to  other  parts  of  Ireland,  before  a  justice 
or  justices  of  the  peace  sitting  in  petty  sessions, 
subject  and  according  to  the  provisions  of  The 
Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act 
amending  the  same,  and  witii  the  like  right  and 
power  of  appeal  as  in  the  said  Act  is  given  and 
provided  for,  and  shall  be  applied  according  to 
the  provisions  of  The  Fines  Act  (Ireland),  1851, 
or  any  Act  amending  the  same. 

41.  It  is  hereby  declared  and  enacted,  that  the 
parts  of  Acts  in  Part  II.  of  the  Schedule  (B.)  to 
this  Act  annexed  do  not  and  shall  not  apply  to 
any  information  filed  in  Her  M^esty's  Court  of 
Queen's  Bench  at  Dublin,  or  to  any  indictment 
found  in  or  removed  by  the  writ  of  Certiorari  into 
the  said  Court,  or  to  the  trial  of  any  issue  joined 
on  any  such  information  or  indictment;  and  it 
is  hereby  declared  and  enacted,  that  the  term 
the  "court  house  of  an^  county"  as  used  in 
section  four  of  The  Junes  Act  (Ireland),  18^, 
does  and  shall,  so  far  as  relates  to  the  county  of 
Dublin,  include  the  Court  of  Queen's  Bench,  or 
any  Court  within  the  building  known  as  the 
Four  Courts  at  Dublin. 


SCHBDULB  (A.) 


Forms. 


Form  (I.) 
Summons  to  Witness. 
The  Queen      i  Petty  Sessions  District  of 
persons  unknown.  J  Counfy 

of 

Whxrbas  it  appears  that  (') 

O  dW  outfttoitt  or  mitdtmtanor. 


This  is  to  command  you  to  appear  as  a  witness 
before  me  at  on  the 

day  of  at  o'clock,  then 

and  there  to  be  examined  before  me  touching  the 
premises. 

(Signed)  Justice  of 

said  coun^. 

■nii"  day  of  187     . 

To 
of 


Digitized  by 


Google 


92 


STATUTES  OF  THE  REALM. 


[chap.  9. 


Form  (II.) 
Warrant  to  searck. 

Petty  Sessions  District  of 
County  of 

Whbrbas  it  appears  on  the  oath  of  A^.  of 
M.N,  there  is  reasonable  cause  to  suspect  that  a 
threatening  letter  or  notice  (')  [at  the  cose  may 
be]  was  written  by  one  CJ).  of  , 

and  that  there  is  to  be  found  in  the  house  or 
place  [a*  the  ease  may  6e]  belonging  to  or  under 
the  control  of  the  said  CM,  [at  the  eate  maf  be] 
at  ('),  some  document  or  docu- 

ments in  the  handwriting  of  the  said  CD, 

This  is  therefore  to  authorise  and  require  you 
to  enter  into  the  said  house  or  place  [m  tke  cote 
mo]^  be],  and  to  search  for  said  document  or 
documents,  and  to  bring  the  same  to  me  or  some 
other  justice. 

(Signed)  Justice  of 

the  sud  county. 

This  day  of  187    • 

To 
of 

f)  St*  out  parUeulan. 
(')  State  partieulan  qfhoutt  orpltee. 


Form  (III.) 
CoHviction. 

}Br  it  remembered,  tiiat  on  the 
day  of  in  the 

year  of  our  Lord  ,  at 

m  the  said  [county],  A.B,,  being  charged  before 
us  the  undersigned  of  Her  M^esly's 

justices  of  the  peace  for  the  said  [county],  is 
convicted  before  us,  for  that  [he  the  said  A.B., 
4v.,  bating  the  offence,  and  the  time  and  place 
when  and  where  committtd]  ;  and  we  adjudge  the 
said  AJi.  for  his  said  offence  to  be  imprisoned  in 


-the 


at  in  the  said  [county], 

there  be  kept  to  hard  labour]  for  the  space 

Given  under  our  hands  and  seals,  the  day 
and  year  first  above  mentioned,  at 
in  the  [county]  aforesaid. 

JJS,         (L.8.) 
H,M.       (L.8.) 


Form  (IV.) 
Cert^icate  of  Diimittal. 


I  W» 


of  Her  Majesty's  justices 
day  of 


J     of  the  peace  for  the  [county]  of 


to  wit. 

certiiy.  That  on  the 

in  the  year  of  our  Lord 
at  in  the  said  [county]  A.B.  being 

charged  before  us,  for  that  Hie  the  said  A.B., 
ttatwg  the  offence  charged,  and  the  time  and  place 


when  and  where  alleged  to  be  committed],  we  did, 
having  summarily  abjudicated  thereon,  dismiss 
the  said  charge. 

Given  under  our  hands  and  seals,  tbis 
day  of  at  in  ib»  [county] 

aforesaid. 

J.S.        (us.) 

HJtf.       (L.S.) 


Form  (V.) 

Snggettion. 

In  the  Queen's  Bendi 
day,  the  day  of 

TheQneen    1  It  is  hereby  directed  by  the  Court 
*'  J      that  the  issue  [or  issues]  above 

joined  shall  be  tried  by  a  jury  of  the   county 
of 


Form  (VI.) 

Warrant  to  search  for  and  teixe  Printing  Presset, 
Newtpaper*,  ifC, 

By  the  'Lord    Lieutenant  General    and 
General  Governor  of  Irdand. 

Whbrbas  a  certain  newspaper,  to  wit 

(•)  contains  C) 

This  is  to  authorize  uid  require  you  and  your 

assistants  to  enter  into  (*)  and  to 

search  for  (*), 

and  to  seise  and  take  away  all 

C) 

which  you  shall  there  find. 

This  day  of  187    . 

To 
of 

(I)  Statt  IKMM  <if  neutpaper. 

(*)  Dteribe  or  Hate  engraeing,  matttr;  arpmtiaw,  or 
iueitementt  on  aceotutt  tifwhuik  Msrek  »r  ttirmrt  Unettd. 

!')  Dneribe  mnmitn. 
•)  State  artleUe  to  be  eeardludfor. 
')  State  artietee  to  be  eeited. 


Form  (VII.) 


Potting  of  Proclamationt,  ifC. 
Form  of  Solemn  Declaration. 

I,  A.B.,  (constable  or  sub-constable)  do  solonnly 
uid  sineorely  declare,  that  on  the 
day  of  and  [here  insert  the  dates]  I 

posted  on  or  near  to  the  doors  of  one  place  of 
public  worship  [if  there  be  snch]  of  eveiy  parish 
and  of  every  police  station  and  barrack  witiiin 
that  part  of  the  district  named  or  referred  to  in 
the  annexed  (proclamation  or  notice),  known  and 
called  by  the  name  of  [here  imtert  name  ofbarctq, 
haff-iarong,  townland,  ^.'],  true  copies  of  the 
annexed  (proclamation  and  abstract  or  notice); 
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ftnd  I  mftke  this  aolemn  dedantion  conscientiously 
believing  the  same  to  be  true,  and  by  virtue  of 
the  provisions  of  an  Act  passed  in  the  sixth  year 
of  tne  reign  of  His  Mqesty  King  William  the 
Fourth,  dupter  sixty-two,  for  the  abolition  of  un- 
necessary oaths. 

(Signed)        A.B. 
Made  and  subscribed  before  me  this 
day  of  in  the  year  187    • 

(Signed)        CJ).,  Justice  of  the  Peace. 


Form  (VIII.) 


Posting  of  l^cial  Prvclamation. 
Form  of  Solemn  Declaration. 

I,  A^^  (constiJile  or  sub-constable)  do  solemnly 
and  sincaely  declare,  that  on  the  day 

of  and  [here  insert  the  dates']  I  posted 

on  or  near  to  the  doors  of  one  place  of  public 
worship  [iftkere  be  such}  of  every  parish,  and  of 
every  pouce  station  and  barrack  within  that  part 
of  the  district  named  or  referred  to  in  the  annexed 
(special  proclamation  or  notice),  known  and 
called  by  the  name  of  [here  insert  name  of  baronf, 
half-barony,  toumland,  SfC.'],  true  copies  of  the 
annexed  (proclamation  and  abstract  or  notice) ; 
and  I  make  this  solemn  declaration  oonscien- 
tiously  believing  the  same  to  be  true,  and  by 
virtue  of  the  provisions  of  an  Act  passed  in  the 
sixth  year  of  the  reign  of  His  Majesty  King  Wil- 
liam the  Fourth,  diapter  sixty-two,  for  the  aboli- 
tion of  unnecessaiy  oaths. 

(Signed)         A^. 
Made  and  subscribed  before  me  this 

day  of  in  the  year  187    . 

(Signed)         CD.,  Justice  of  the  Peace. 


FoRU  (IX.) 


Notice  tmder  provisions  of  Section  30  of  this  Act. 

By  the    Lord  Lieutenant    General    and 
General  Governor  of  Ireland. 

Whbbbas  a  certain  newspaper,  to  wit  [state 
name  of  newsptgier'],  contains  [describe  or  state  in 
terms  qf  Act  as  graving,  matter,  expressions,  or 
ineitements  tn  reference  to  which  notice  is  given]. 

This  is  to  give  notice  to  all  whom  it  may  con- 
cern, and  to  give  all  such  persons  warning 
aoemding  to  the  provisions,  and  for  the  purposes 
of  Section  30  of  the  Peace  Preservation  (Ireland) 
Act,  1870. 

This  day  of  187    . 


Form  (X.) 

Service  or  posting  of  Notices  under  Section  30  of 
this  Act. 

Form  of  Solemn  Declaration. 

I,  A.B.,  do  solemnly  and  sincerely  declare,  that 
on  the  day  of  and  [here  insert 

the  dates']  I  served  at  or  posted  upon  [describe 
house]  a  true  copy  of  the  notice  marked  A  in  the 
annexed  copy  of  the  "  Dublin  Gazette ;"  and  I 
make  this  solemn  declaration  conscientiously 
believing  the  same  to  be  true,  and  by  virtue  of 
the  provisions  of  an  Act  passed  in  the  sixth  year 
of  tne  reign  of  His  Majestv  King  William  the 
Fourth,  chapter  sixty-two,  for  the  abolition  of 
unnecessaiy  oaths. 

(Signed)        A.B. 
Made  and  subscribed  before  me  this 
day  of  in  the  year  187    • 

(Signed)        CD.,  Justice  of  the  Peace. 


SCHBDULB  (B.) 


Part  I. 


Enactmbnts  referred  to  in  Section  26  of  this 

Act. 

15  &  16  Geo.  3.  (Irish),  c.  21.  s.  2. 
60  Geo.  3.  &  1  Geo.  4.  c.  1.  s.  1. 

Principal  Act  (11  &  12  Vict.  c.  2.),ss.  9  and  12. 
Section  6  of  this  Act. 

Part  II. 

Parts  of  Acts  referred  to  in  Section  41  of  this 
Act. 

3  &  4  Will.  4.  c.  91.  ss.  12  and  19. 

16  &  17  Vict.  c.  113.  ss.  109, 110,  111,  and  112. 


SCHBDOLB  (C.) 


Drfenee  in  an  Action  under  Section  33  of  this  Act. 


2J,PlaintUL 
CJD.,  Detmdant. 


-} 


Court  of 
day  of 


day,  the 


187 


Thb  said  A.B.  appears  and  takes  defence  to 
the  action  of  the  said  CJ).,  and  [says,  that  notice 
respecting  the  said  (')  was 

dufy  published  and  served  in  accordance  witn  the 

firovisions  of  Part  III.  of  the  Peace  Preservation 
Irdand)  Act,  1870,  and  the  defendant  says  that 
the  acts  in  the  summons  and  plaint  complained 
of  were  done  under  and  by  virtue  of  a  certain 
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warrant  under  the  hand  of  the  Lord  Lieutenant 
of  Ireland,  bearing  date  the  day  of 

,  and  issued  under  the  authority  of  Part 
in.  of  the  Peace  Preservation  (Ireland)  Act,  1870, 
in  respect  of  a  certain  newspaper  specified  in  such 
warrant,  to  wit  (')  and  which 

newspaper  the  defendant  avers  contained 

{'),  the  particulars  of  which  are  endorsed 
hereon,  and  the  defendant  says  that  the  chattels 


)  SUUe  name  qfnewtpaper. 
;•)  state  in  termt  qf  Act  the  nature  nf  the  matter  on  oe- 


seized  ^ 

fends  the  action. 


C),  and  therefore  he  de- 


etmnt  of  which  viarrant  iettted. 


Endorsement  of  Partie*lars. 

[Describe  or  state  the  engraving,  matter,  expres- 
sions, or  incitements,  as  in  Warrant.'] 

C)  State  in  terme  qfAet,  e.  fr.,  eopin  <ft%ich  n«mpaper 
or  printing  preetes,  ife.,  (a*  the  eate  mag  be)  need  or  ewt- 
ployed,  or  intended  to  be  need  or  employed,  or  reatemablf 
entpected  to  be  or  to  have  been  used  or  enmloged  {aeeording 
to  the  alleged  facte),  or  found  i*  or  about  certain  premieet 
(totcU)  Khere euch netoepaper too* printed  or puoliihed or 
sold  (a«  the  caee  mag  be). 


Chap.  10, 
The  Coinage  Act,  1870. 


ABSTRACT   OP  THB   KNACTMKNTS. 

1.  Short  tith. 

2.  Definitions  of  terms. 

3.  Standard  of  coins. 

4.  Legal  tender. 

5.  Prohibition  of  other  coins  and  tokens. 

6.  Contracts,  4*0.  to  be  made  in  currency. 

7.  Defacing  light  gold  coin. 

8.  Coining  of  bullion  taken  to  the  Mint. 

9.  Purchase  of  bullion. 

10.  Payment  of  profits,  ifc.  to  Exchequer. 

11.  Regulations  by  proclamation. 

12.  Trial  of  the  pyx. 

13.  Regulations  by  Treasury, 

Master  and  Officers  of  Mint, 

14.  Master  qf  Mint. 

15.  Deputy  masters  and  officers. 

Standard  Trial  Plates  and  Weights. 

16.  Custody,Sfc.  of  standard  trial  plate*. 

17.  Standard  weights  for  coin. 

Legal  Proceedings. 
Summary  Procedure. 

Miscellaneous. 
Extent  qfAct. 

Repeal  of  Acts  and  parts  of  Acts  m  second  schedule. 
Schedules. 


18. 


19 
20, 


An  Act  to  conaolidate  and  amend  the 
law  relating  to  the  Coinage  and  Her 
Majesty's  Mint.  (4th  April  1870.) 

Whkreab  it  is  expedient  to  consolidate  and 
amend  the  law  relating  to  the  Coinage  and  Her 
Majesty's  Mint: 


Be  it  enacted  b^  the  Queen's  moat  EzoeUeat 
Mqesty,  by  and  with  the  advice  and  consent  at 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  fallows : 

1.  This  Act  may  be  cited  as  "The  Coinage 
Act,  1870." 
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2.  InthiaAot— 

The  term  "Treasuiy"  means  the  Lord  High 
Treasurer  tor  the  time  being,  or  the  Com- 
missioner* of  Her  Mi^eety's  Treasiuy  for 
the  time  beii^,  or  any  two  of  them ; 

The  term  "the  Mint"  means,  except  as  ex- 
pressly provided.  Her  Majes^s  Royal  Mint 
ID  England; 

The  term  "British  possession"  means  any 
colony,  plantation,  island,  territoi^,  or  settle- 
ment within  Her  Majesty's  dominions  and 
not  within  the  United  Kingdom ;  and 

The  term  "  person  "  includes  a  body  corporate. 

3.  All  coins  made  at  the  mint  of  the  denomi- 
nations mentioned  in  the  first  schedule  to  this 
Act  shall  be  of  the  weight  and  fineness  specified 
in  that  schedule,  and  the  standard  trial  plates 
shall  be  made  accordingly. 

If  any  coin  of  gold,  silver,  or  bronze,  but  of 
any  other  denomination  than  that  of  the  coins 
mentioned  in  the  first  schedule  to  this  Act,  is 
hereafter  coined  at  the  Mint,  such  coin  shall  be 
of  a  weight  and  fineness  bearing  the  same  pro- 
portion to  the  weight  and  fineness  specified  in 
that  schedule  as  the  denomination  of  such  coin 
bears  to  the  denominations  mentioned  in  that 
schednle. 

Provided  that  in  the  making  of  coins  a  remedy 
(or  variation  firom  the  standard  weight  and  fine- 
ness specified  in  the  said  first  schedule)  shall  be 
aOowed  of  an  amount  not  exceeding  the  amount 
specified  in  that  schednle. 

4.  A  tender  of  payment  of  money,  if  made  in 
coins  which  have  been  issued  by  the  Mint  in  ac- 
cordance with  the  provisions  of  this  Act,  and 
have  not  been  called  in  by  any  proclamation  made 
in  pursuance  of  this  Act,  and  have  not  become 
diminished  in  weight,  by  wear  or  otherwise,  so  as 
to  be  of  less  weight  than  the  cuirent  weight,  that 
is  to  say,  than  the  weight  (if  any)  specified  as  the 
least  current  weight  in  the  first  schedule  to  this 
Act,  or  less  than  such  weight  as  msy  be  declared 
by  any  proclsmmtion  made  in  pursuance  of  this 
Act,  snail  be  a  legal  tender, — 

In  the  case  of  gold  coins  for  a  payment  of 

any  amount : 
In  the  case  of  silver  coins  for  a  payment  of 
an  amount  not  exceeding  forty  shillings, 
but  for  no  greater  amount : 
In  the  case  of  bronze  coins  for  a  payment  of 
an  amount  not  exceeding  one  shilling,  but 
for  no  greater  amount. 
Nothing  in  this  Act  shall  prevent  any  paper 
currency  which  under  anv  Act  or  otherwise  is  a 
legal  tender  from  being  a  legal  tender. 

5.  No  piece  of  gold,  silver,  copper,  or  bronze, 
or  of  any  metal  or  mixed  mettJ,  of  any  value 
wliaitever,  shall  be  made  or  issued,  except  by  the 


Mint,  as  a  coin  or  a  token  for  money,  or  as  pur- 

Sorting  that  the  holder  thereof  is  entitlea  to 
emand  any  value  denoted  thereon.  Every  per- 
son who  acts  in  contravention  of  this  section  shall 
be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  twenty  pounds. 

6.  Every  contract,  sale,  payment,  bill,  note,  in- 
strument, and  security  for  money,  and  every 
transaction,  dealing,  matter,  and  thing  whatever 
relating  to  money,  or  involving  the  payment  of 
or  the  liability  to  pay  any  money,  which  is  made, 
executed,  or  entered  into,  done  or  had,  shall  be 
made,  executed,  entered  into,  done  and  had  ac- 
cording to  the  coins  which  are  current  and  legal 
tender  in  pursuance  of  this  Act,  and  not  other- 
wise, unless  the  same  be  made,  executed,  entered 
into,  done  or  had  according  to  the  currency  of 
some  British  possession  or  some  foreign  state. 

7.  Where  any  gold  coin  of  the  realm  is  below 
the  current  weight  as  provided  by  this  Act,  or 
where  any  coin  is  called  in  by  any  proclamation, 
every  person  shall,  by  himself  or  others,  cut, 
bresJc,  or  deface  any  such  coin  tendered  to  lum  in 
payment,  and  the  person  tendering  the  same 
shall  bear  the  loss. 

If  any  coin  cut,  broken,  or  defaced  in  pursu- 
ance of  this  section  is  not  below  the  current 
weight,  or  has  not  been  called  in  by  any  procla- 
mation, the  person  cutting,  breaking,  or  defacing 
the  same  shall  receive  the  same  in  payment  ac- 
cording to  its  denomination.  Any  dispute  which 
may  arise  under  this  section  may  be  determined 
by  a  summary  proceeding. 

8.  Where  any  person  brings  to  the  Mint  any 
gold  bullion,  such  bullion  shall  be  assayed  and 
coined,  and  delivered  out  to  such  person,  without 
any  charge  for  such  assay  or  coining,  or  for  waste 
in  coinage : 

Provided  that — 

(] .)  If  the  fineness  of  the  whole  of  the  bullion 
so  brought  to  the  Mint  is  such  that  it 
cannot  be  brought  to  the  standard  fine- 
ness under  this  Act  of  the  coin  to  be 
coined  thereout,  without  refining  some 
portion  of  it,  the  Master  of  the  Mint 
may  refuse  to  receive,  assay,  or  coin 
such  bullion : 

(2.)  Where  the  buUion  so  brought  to  the  Mint 
is  finer  than  the  standard  fineness  under 
this  Act  of  the  coin  to  be  coined  there- 
out, there  shall  be  delivered  to  the  per- 
son bringing  the  same  such  additional 
amount  of  coin  as  is  proportionate  to 
such  superior  fineness. 

No  undue  preference  shall  be  shown  to  anv 
persdn  under  this  section,  and  every  person  shall 
have  prioritv  according  to  the  time  at  which  he 
brougnt  sucn  bullion  to  the  Mint. 
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9.  The  TreaniTy  mar  from  time  to  time  issue 
to  the  Master  of  the  Mint,  out  of  tiie  growing 
produce  of  the  Consolidated  Fund,  audi  sums  as 
may  be  necessary  to  enable  him  to  paiohase 
buUion  in  order  to  provide  supplies  of  coin  for 
the  public  service. 

10.  All  sums  reonved  by  tiie  Master  of  the 
Mint,  or  any  deputy  master  or  officer  of  the 
Mint,  in  payment  for  coin  produced  from  bullioa 
purcbasea  by  him,  and  all  fees  and  payments  re^ 
oeived  by  the  master  or  any  deputy  master  or 
officer  of  the  Mint  as  such,  shall  (save  as  other* 
wise  provided  in  the  case  of  any  branch  mint  in  is 
British  possession  bv  a  proclamation  reapectiag 
aooh  branch  mint)  be  praid  into  the  receipt  of 
the  Exchequer,  and  carried  to  tilie  Consolidated 
Fund. 

11.  It  shall  be  lawful  for  Her  Mi^estjr,  with 
the  advice  of  Her  Privy  Council,  from  time  to 
time  by  proclamation  to  do  all  or  any  of  tlte 
following  things ;  namely, 

(1.)  To  determine  the  dimension  of  and  design 
for  any  coin : 

'(2.)  To  determine  the  denominations  of  coins 
to  be  coined  at  the  Mint; 

(3.)  To  diminish  the  amount  of  remedy  allowed 
by  the  first  schedule  to  titis  Act  in  ^e 
case  of  any  coin : 

(4.)  To  determine  the  weight  (not  bein^^  less 
than  the  weight  (if  any)  specified  m  die 
first  schedule  to  this  Act)  below  whidi 
a  coin,  whether  diminished  in  weight  by 
wear  or  otherwise,  is  not  to  be  a  current 
or  a  legal  tender : 

(5.)  To  call  in  coins  of  any  date  or  denominSr 
tion,  or  atay  coins  coined  before  the  date 
in  the  proclamation  mentioned : 

(6.)  To  direct  that  any  eoins,  other  than  gold, 
silver,  or  bronze,  shall  be  current  and 
be  a  legal  tender  for  the  payment  of  my 
amount  not  exceeding  the  amount  speci- 
fied in  the  proclamation,  and  not  ex- 
ceeding five  shillings : 

(7.)  To  direct  that  coins  coined  in  any  ft>rei|fn 
country  shall  be  current,  and  be  a  legal 
tender,  at  such  rates,  up  to  such 
amounts,  and  in  such  portion  of  Her 
Majesty's  dominions  as  may  be  specified 
in  the  proclamation;  due  regard  being 
had  in  fixing  those  rates  to  tbe  weight 
and  fineness  of  such  coins,  as  compared 
with  the  current  coins  of  this  realm  i 

(8.)  To  direct  the  establishment  of  any  branch 
of  the  Mint  in  any  British  possession, 
and  impose  a  charge  fbr  4^e  coinage  of 
gold  tiiereat ;  determine  the  application 
of  such  cfaai^j  and  determine  the  ex- 
tent to  whim  Mch  branch  is  to  be 
deemed  part  of  the  Mint,  and  to  wfaidi 


coins  issued  tharefinMn.  are  to  be  cnmnt 
and  be  a  legal  tender,  and  to  be  deemed 
to  be  issued  from  ttke  Miut{ 

(9.)  To  direct  that  the  whole  or  any  part  of 
this  Act  shall  sfiply  to  and  be  in  force 
in  any  British  posseasioQ,  with  or  with- 
out any  modifications  contained  in  the 
proclamation: 

(10.)  To  reguMe  any  niattera  lelatire  to  the 
coinsge  and  the  Mint  witliin  tihs  present 
preroestive  of  the  Crown  which  an  not 
pronded  for  bv  this  Act : 

(11.)  To  revc^  or  siuer  any  pvodaauftion  fre- 
viously  made. 

Every  auoh  pioolaaqatieo  shaU  eome  into  opera" 
tion  on  the  date  therein  in  that  behalf  mentioned) 
and  shall  have  effeot  as  if  it  were  enacted  in  this 
Act. 

12.  For  the  purpose  of  ascatsining  that  coins 
issued  from  the  Mint  have  been  coined  in  accord- 
ance with  this  Act,  a  trial  of  the  pyx  shall  be  held 
at  least  once  in  everr  ^ear  in  which  coins  have 
been  issued  from  the  Mint. 

It  shall  be  lawful  for  Rer  Majesty,  with  tiie 
advice  of  Her  Privy  Council,  from  time  to  time, 
by  order,  to  make  regulations  respecting  the  trial 
of  the  p^x  and  all  matters  incidental  thereto,  and 
in  particular  respecting  the  following-  matters; 
viz.. 

(I.)  The  time  and  place  of  the  trial : 


1:! 


(2.)  The  setting  apart  out  of  the  coins  issued 
by  the  Mint  certain  coins  for  the  trial : 

(3.)  The  summoning  of  a  jury  of  not  less  than 
six  out  of  competent  freemen  of  the 
mystery  of  golcumiths  of  the  city  of 
London  or  other  competent  persons : 

(4.)  The  attendance  at  tiie  trial  of  the  jury  so 
summoned,  and  of  the  proper  officers  of 
the  Ttotsniy,  the  Board  of  Trade,  and 
the  Mint,  and  the  production  of  the 
coins  so  set  apart,  and  of  the  standard 
trial  plates  and  standard  wdahts : 

(5.)  The  proceedings  at  and  conduct  of  the 
trial,  including  ihe  nomination  of  some 
person  to  preside  Aereat,  and  the  swesr- 
in|(  of  the  jiuy,  and  the  mode.of  exa- 
mining the  coins :        '.  ' 

(6.)  The  recording  and  ^he  pnbli(»tioti  of  the 
verdict,  and  the  Custody  of ,  the  record 
thereof,  and  the  proceemng*  (if  aUy)  to 
he  taken  in  consequence'of  iu^  verolct. 

Every  such  order  shall  come  into  op^rtttiim  on 
the  date  therein  in  that  behalf  mentioned,  and 
shall  have  effect  as  if  it  were  enacted  in  this  Act, 
but  may  be  revoked  or  altered  by  any  subseqoent 
order  under  this  section. 

13.  The  TreasuiT  nuy  from  time  4o  tiais  do 
aU  or  any  of  the  following  .things  t 
(1.)  Fix  the  number  And  dutiss  of  the  oOleen 
of  and  penona  «iqil69«d  id  tbe  Miati 
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(2.)  Make  regnUktions  and  give  directions 
(•abject  to  the  provisions  of  this  Act  and 
any  proclamation  made  tjiereunder)  re- 
specting the  general  management  of  the 
Mint,  and  revoke  and  alter  such  regu- 
lations and  directions. 

Matter  and  Offictrt  qfMint. 

14.  The  Chancellor  of  the  Exchequer  for  the 
time  being  shall  be  the  master,  worker,  and 
warden  of  Her  Majesty's  Royal  Mint  in  England, 
swd  governor  of  the  Mint  in  Scotland. 

Provided  that  nothing  in  this  section  shall 
Tender  the  Chancellor  of  the  Exchequer  incapable 
of  being  elected  to  or  of  sitting  or  voting  in  the 
House  of  Commons,  or  vacate  the  seat  of  the 
person  who  at  the  passing  of  this  Act  holds  the 
office  of  Chancellor  of  the  Exchequer. 

All  duties,  powers,  and  authorities  imposed  on 
or  vested  in  or  to  be  transacted  before  the  master 
of  the  Mint  may  be  performed  and  exercised  by 
or  tnuisaeted  baore  him  or  his  sufBcient  deputy. 

15.  The  Treasoiy  may  from  time  to  time  ap- 
point deputy  masters  and  other  officers  and  per- 
sons for  the  purpose  of  carrying-on  the  business 
of  the  Mint  in  the  United  Kingdom  or  elsewhere, 
and  assign  them  their  duties,  and  award  them 
their  saluies. 

The  master  of  the  Mint  may  tram  time  to  time 
promote,  suspend,  and  remove  any  such  deputy 
masters,  officers,  and  persons. 

Standard  Trial  Plate*  and  Weight*. 

16.  The  standard  trial  plates  of  gold  and  silver 
used  for  determining  the  justness  of  the  gold  and 
silver  coins  of  the  realm  issued  from  the  Mint, 
which  now  exist  or  may  heresiter  be  made,  and 
all  books,  documents,  and  things  used  in  con- 
nexion therewith  or  in  relation  thereto,  shall  be 
in  the  custody  of  the  Board  of  Trade,  and  shall 
be  kept  in  sucn  places  and  in  such  manner  as  the 
Board  of  Trade  may  from  time  to  time  direct ; 
and  the  performance  of  all  duties  in  relation  to 
such  trial  plates  shall  be  part  of  the  business  of 
the  Standard  weighto  and  measures  Department 
of  the  Board  of  Trade. 

The  Board  of  Trade  shall  from  time  to  time, 
when  necessary,  cause  new  standard  trial  plates 
to  be  made  and  duly  verified,  of  such  standard 
fineness  as  may  be  in  conformity  with  the  provi- 
sions of  this  Act. 

17.  The  standard  weights  for  weighing  and 
testing  the  coin  of  the  reahn  shall  be  placed  in 
tile  custody  of  the  Board  of  Trade,  and  be  kept 
in  such  places  and  in  such  manner  as  the  Board 
of  Trade  may  from  time  to  time  direct ;  and  the 
performance  of  aU  duties  in  relation  to  such 
standard  weighte  shall  be  part  of  the  business  of 
the  Standard  weighto  and  measures  Department 
ofthe  BoardoflVade. 

Vou.  XLVIIL— Law  Jour.  Stat. 


The  Board  of  Trade  shall  from  time  to  time 
cause  weighto  of  each  coin  of  the  realm  for  the 
time  being,  and  of  multiples  of  such  of  those 
weighto  as  may  be  required,  to  be  made  and  duly 
vermed;  and  those  weighto,  when  approved  by 
Her  Muesty  in  ConncU,  shall  be  the  standard 
weighto  for  determining  the  justness  of  the  weight 
of  and  for  weighing  such  coin. 

The  master  of  the  Mint  shall  from  time  to 
time  cause  copies  to  be  made  of  such  stendard 
weighto,  and  once  at  least  in  every  year  the 
Boud  of  Trade  and  the  master  of  the  Mint  shall 
cause  such  copies  to  be  compared  and  duly  veri- 
fied with  the  standard  weighto  in  the  custody  of 
the  Board  of  Trade. 

All  weighto  which  are  not  less  in  weight  than 
the  weight  prescribed  by  the  first  schedule  to 
this  Act  for  the  lightest  coin,  and  are  used  for 
weighing  coin,  shaU  be  compared  with  the  said 
stendard  weighto,  and  if  found  to  be  just  shall, 
on  payment  of  such  fee,  not  exceeding  five 
shilhngs,  as  the  Board  of  Trade  from  time  to 
time  prescribe,  be  marked  by  some  officer  of  the 
Standard  weighto  and  measures  Department  of 
the  Board  of  Trade  with  a  mark  approved  of  by 
the  Board  of  Trade,  and  notified  in  the  London 
Gazette ;  and  a  weight  which  is  required  by  this 
section  to  be  so  compared,  and  is  not  so  marked, 
shall  not  be  deemed  a  just  weight  for  determining 
the  weight  of  gold  ana  silver  coin  of  the  realm. 

If  any  person  forges  or  counterfeito  such  mark, 
or  any  weight  so  marked,  or  wilfully  increases  or 
diminishes  any  weight  so  marked,  oc  knowingly 
utters,  sells,  or  uses  an^  weight  with  such  counter- 
feit mark,  or  any  weight  so  increased  or  dimi- 
nished, or  knowingly  uses  any  weight  declared  by 
this  section  not  to  be  a  just  weight,  such  person 
shall  be  liable  to  a  penalty  not  exceeding  fifty 
pounds. 

All  fees  paid  under  this  section  shall  be  paid 
into  the  Exchequer,  and  carried  to  the  Consoli- 
dated Fund. 

Legal  Proceeding*. 

18.  Any  summary  proceeding  imder  this  Act 
may  be  token,  and  any  penally  under  this  Act 
may  be  recovered, — 

In  England,  before  two  justices  of  the  peace  in 
manner  directed  by  the  Act  of  the  session  of  the 
eleventh  and  tw^Fth  years  of  the  reign  of  Her 
present  Mqes<j,  chapter  forty-three,  intituled 
"  An  Act  to  ncilitote  the  poformance  of  the 
"  duties  of  justices  of  the  peace  out  of  sessions 
"  within  England  and  Wales  with  respect  to 
"  summanr  convictions  and  orders,"  and  any 
Act  ameniung  the  same. 

In  Scotland,  in  manner  directed  by  The  Sum- 
mary Procedure  Act,  1864. 

In  Ireland,  so  fsr  as  respecto  Dublin,  in  man- 
ner directed  by  the  Acto  regulating  the  powers  of 
justices  of  the  peace  or  the  pouce  or  Dublin 
metropolis,  and  elsewhere  in  manner  directed  by 
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The  Petty  Sessions  (Ireland)  Act,  1851,  and  any 
Act  amending);  the  same. 

In  any  British  possession,  in  the  courts,  and 
before  such  justices  or  magistrates,  and  in  the 
manner  in  which  the  like  proceedings  and  penal- 
ties may  be  taken  and  recovered  by  the  law  of 
such  possession,  or  as  near  thereto  aa  drcum- 
stances  admit,  or  in  such  other  coiirts,  or  before 
snch  other  justices  or  magistrates,  or  in  such 
other  manner  as  any  Act  or  Ordinance  having 
the  force  of  law  in  such  possession  may  finnn 
time  to  time  provide. 

Mucellaneotu. 

19.  This  Act,  save  as  expressly  provided  by  this 
Act,  or  by  any  proclamation  made  thereunder, 
shaU  not  extend  to  any  British  possession. 

20.  The  Acts  mentioned  in  the  first  part  of  the 
second  schedule  to  this  Act  are  hereby  repealed 
to  the  extent  in  the  third  column  of  such  sche- 
dule mentioned,  and  those  mentioned  in  the 
second  part  of  the  same  schedule  are  hereby  re- 
pealed entirely. 

Provided  that, — 

(1.)  This  repeal  shall  not  affect  anything  al- 
ready done  or  suffered,  or  any  right  alnady 
acquired  or  accrued : 


(2.)  All  weights  for  weighing  coin  which  have 
before  the  passing  of  this  Act  been 
marked,  at  the  Mint  or  by  any  proper 
officer  shall  be  deemed  to  have  been 
marked  under  this  Act : 

(3.)  Every  branch  of  the  Mint  whidi  at  the 
passing  of  this  Act  issues  coins  in  any 
British  possession  shall,  until  the  date 
fixed  by  any  proclamation  made  in  pur- 
suance of  this  Act  with  respect  to  such 
branch  Mint,  continue  in  all  respects  to 
have  the  same  power  of  issuing  coins 
and  be  in  the  same  position  as  if  this 
Act  had  not  passed,  and  coins  so  issued 
shall  be  deemed  for  the  purpose  of  this 
Act  to  have  been  issued  from  the  Mint : 

(4.)  The  said  Acts  (unless  relating  to  a  branch 
Mint,  and  unless  in  the  said  schedule 
expressly  otherwise  mentioned,)  are  not 
repealed  so  fur  as  they  apply  to  any 
British  possession  to  which  this  Act 
does  not  extend  until  a  proclamation 
directing  that  this  Act  or  any  part  thereof, 
with  or  without  any  modification  con- 
tained in  the  proclamation,  shall  be  in 
force  in  snch  British  possession  cornea 
into  operation. 


SCHBDULBS. 


First  Schedule. 

Standard  Weight. 

Least  Corrent  Weight 

Standard  Fineness. 

Remedy  Allowance. 

Denomination  of 

Imperial 
Weight 

Metric 
Weight. 

Imperial 
W5ght. 

Metric 
Weight. 

Weight  per  Piece. 

Coin. 

Imperial 

Metric 

Hille. 

simal 

Pineneaa. 

Ondns. 

Gruni. 

Oraina. 

Grama. 

Grains. 

Grams. 

ROLD: 

1 

mve  Pound 

sia-s7iS8 

S9-B402S 

612-60000 

S9e89S8-\ '  Eleven-tweinha     fine 

fl-OOOOO 

0-06479 

■) 

Two  Pound 

246-M8SS 

16-97611 

248-00000 

16-87674 

gold,      one-twelfth 

0-40000 

0-02692 

\  0-008 

BoToreign 

1»»4« 

7-»880t 

122-60000 

7-98787 

alloy  1  or  millesimal 

0-20000  ,  001296  [ 

HalfSoTerelen 

61-03723 

8-99402 

61-12600 

8-96083.) 

fineness  816-66. 

1.0- 10000 

0-00648 

) 

8ILVBB: 

Crown       ... 

4S«-86363 

SS-27S90 

.. 

_ 

fl-81818 

0-U781 

BalfCrown 

218-18181 

14-1S79B 

_ 

_ 

0-90909 

0-06890 

Fiorin       -      -      - 

174-54S48 

11-81036 

_ 

_ 

Thlrl^MnTen-fortietha 

0*72717 

0-04712 

SliiUing 

87-27272 

S -68618 

M. 

_ 

fins    silTer,    three- 

0-8686S 

0-02366 

Sixpence 

43-63836 

2-82789 

^ 

_ 

fortieths  alloy;    or 

0-18181 

0-01178 

0-004 

Oro«t  or  Pourpenoe  - 

28-0(IOM 

1-88606 

^ 

^ 

millesimal  fineness 

0-12121 

0-00786 

Threepeoce 

21-81818 

1-4IS79 

«. 

_ 

986- 

0-08090 

0-06689 

Twopence 

14-MB4S 

0-94263 

_ 

_ 

0-06060 

0-008S2 

Fenny       ... 

7-27272 

0-47126 

— 

—     . 

.0-08030 

0-00196 

BBOKZBi 

Penny        ... 

Hal/benny 

Fartbiiic 

145-83333 

87-eoooo 

4S-7WM0 

9-44984 
6-66890 
8-83406 

- 

-    .' 

Mixed  metal,  copper, 
tin,  and  aino. 

f2-n666 
1-76000 
.0-87600 

0-18880 
0-11839 
0-06680 

Non& 

flftr-aix 
should  ludd 

hnndred  and  tlmty|«>ar  Bprereigns  and  one  ten  shilling  piece  contained  In  twenty  pound*  wSght  tnv  of  standard  gold,  ct 
the  fineness  at  ue  trial  of  the  same  of  twenty-two  carats  fine  cold  and  two  carats  of  alloy  in  uie  p«md  weight  troy;  and 
further,  as  regards  sOver  coin,  that  there  should  be  sizty-slx  shillings  in  every  pound  troy  of  standard  silver  oi  Ui«  flnonesi 
of  eleven  onnoes  two  pennyweights  of  fine  sUver  and  eighteen  pennyweights  or  alloy  in  evorr  pound  wei^t  troy. 
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First  Paet. 
Acts  partly  repealed. 


Tear  and  Chapter. 

Title. 

Extent  of  Repeal. 

2  Hen.  6,  c.  17.* 
29  &  30  Viot.  c.  82. 

For  re)0)l>ting  and  ascertainiDg  the  fineness 

of  silver  work. 
An  Act  to  amend  the  Acts  relating  to  the 

standard   weights   and  measures,  and  to 

the  standard  trial  pieces  of  the  coin  of  the 

realm. 

So  mnch  as  relates  to  the 

master  of  the  Mint. 
Section  thirteen. 

*  0. 14.  in  Boffhead. 


SscoifD  Part. 
Acts  wholly  repealed. 


Tear  and  Chapter. 


Tide. 


18  &  19  Cha.  2.  c.  6.* 
{6  Anne,  c.  57  .f 

tl3  Geo.  3.  e.  67.  - 


14  Geo.  3.  e.  70.  - 


14  Geo.  3.  c.  92. . 

15  Geo.  3.  c.  30.    • 

39  Geo.  3.  c.  94.    •* 
52  Geo.  3.  c.  138.  ■ 


An  Act  for  encouraging  of  coinage. 

An  Act  for  ascertaining  the  rates  of  foreign  coins  in  Her  Mtyesty's  plan- 
tations in  America. 

An  Act  to  explain  and  amend  an  Act  made  in  the  fourth  year  of  His 
"  present  M^esty,  intituled  "  An  Act  to  prevent  paper  bills  of  credit 
"  neresfter  to  be  issued  in  any  of  His  Majesty's  colonies  or  plantations 
"  in  America  from  being  declared  to  be  a  legal  tender  in  payments  of 
"  money,  and  to  prevent  the  legal  tender  of  such  bills  as  are  now  sub- 
"  sisting  from  being  prolonged  beyond  the  periods  limited  for  calling 
"  in  and  sinking  the  same." 

An  Act  for  applying  a  certain  sura  of  money  for  calling  in  and  recoining 
the  deficient  gold  coin  of  this  realm;  and  for  reffiilating  the  manner 
of  receiving  the  same  at  the  Bank  of  England,  and  of  taking  there  an 
account  of  the  deficiency  of  the  said  coin  and  making  satirfaction  for 
the  same ;  and  for  authorizing  all  persons  to  out  and  defsce  all  gold 
coin  that  shall  not  be  allowed  to  oe  current  by  His  Majesty's  pro- 
clamation. 

An  Act  for  regulating  and  ascertaininf  the  weights  to  be  made  use  of  in 
weighing  the  gold  and  silver  coin  of  this  kingdom. 

An  Act  for  allowing  the  officer  appointed  to  mark  or  stamp  the  weights 
to  be  made  use  of  in  weighing  the  gold  and  silver  coin  of  this  kingdom, 
in  pursuance  of  an  Act  made  in  the  last  session  of  Parliament,  to  take 
certain  fees  in  the  execution  of  his  office. 

An  Act  to  ascertain  the  salaiy  of  the  master  and  worker  of  His  Miqesty's 
Mint. 

An  Act  for  the  farther  prevention  of  the  counterfeiting  of  silver  tokens 
issued  by  the  Governor  and  Company  of  the  Bank  of  England  called 
dollars,  and  of  silver  pieces  issued  and  circulated  by  the  said  Governor 
and  Company  called  tokens,  and  for  the  further  prevention  of  frauds 
practised  by  the  imitation  of  the  notes  or  bills  of  iae  said  Governor  and 
Company. 


*  18  Oha.  2.  in  Buffhead.  t  o.  SO.  in  Buirhead. 

t  Bapealed  ••  to  the  whole  of  Her  Hijeity'i  dominions  upon  the  puiiug  of  (his  i«t. 
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52  Geo.  3.  c.  157. 
64  Geo.  3.  c.  4.    • 


66  Geo.  8.  c.  C8.    • 

67  Geo.  S.  c.  46.  • 
67  Geo.  3.  c.  67.  - 
67  Geo.  S.  c.  113.  - 

6Geo.4.  e,  79.   - 

6  Geo.  4.  c.  98.     • 

1  &  2  WiU.  4.  c.  10. 

7  WiU.  4.  &  1  Vict.  c.  9. 
12  &  13  Vict.  c.  41. 

22  &  23  Vict.  c.  30. 
26  &  27  Vict.  c.  74. 

29  &  30  Vict.  c.  66. 


An  Act  to  prevent  the  issuing  and  ciiculating  of  pieces  of  gold  and 

silver  or  other  metal,  usually  called  tokens,  except  such  u  are  issued 

by  the  Banks  of  £ngland  and  Ireland  respectively. 
An  Act  to  continue  until  six  veeks  after  the  oomtneiiaeniNit  of  the  next 

session  of  Parliament  an  Act  passed  in  the  last  session  of  PtoUament, 

intituled  "  An  Act  to  continue  and  amend  an  Act  of  the  Dresent  sessioii, 

"  to  prevent  the  issuing  and  circulating  of  pieces  of  gold  and  silver  w 

"  o&er  metal,  usually  called  tokens,  except  snob  as  are  issued  by  the 

"  Banks  of  England  and  Ireland  respeotirely." 
An  Act  to  provide  for  a  new  silver  cdnage,  and  to  feg«bi(6  the  cmnncy 

of  the  gold  and  silver  coin  of  this  realm. 
An  Act  to  prevent  the  issuing  aad  dreulating  of  pieoe*  of  eoi^Mr  or  other 

metal  usually  called  tokens. 
An  Act  to  regulate  certain  offices,  and  abolish  others,  in  Hit  Mt^ettfa 

Mints  in  England  and  Scotland  respectivelr. 
An  Act  to  prevent  the  farther  circulation  of  doUan  and  token*  israed  by 

the  Governor  and  Company  of  the  Bank  of  England  for  ^tte  caavtmeaee 

of  the  public. 
An  Act  to  provide  for  the  assimilation  of  the  eoitenqr  a6d  monies  of 

account  throughout  the  United  Kingdom  of  Gnat  Britain  wtd.  Ireland. 
An  Act  to  prevent  the  further  circulation  of  tokens  issued  by  the  Governor 

and  Company  of  the  Bank  of  Ireland  for  the  convenience  of  the  public, 

and  for  defhkyine  the  expense  of  exchanging  such  tokens. 
An  Act  to  reduce  tne  salary  of  the  master  and  worker  of  His  Miyes^s 

Mint. 
An  Act  to  amend  several  Acts  relating  to  the  Royal  Mint. 
An  Act  to  extend  an  Aet  of  the  fifty-sixth  year  of  King  Greor^  theHiird, 

for  providing  for  a  new  silver  coinage,  and  for  regidating  the  currency 

of  the  gold  aad  silver  coin  of  this  iwlm. 
An  Act  to  extend  the  enactments  relating  to  the  copper  coin  to  coin  of 

mixed  metaL 
An  Act  to  enable  Her  Majesty  to  declare  gold  coins  to  be  isaned  bom 

Her  Miyesty's  Branch  Mint  at  Sydney,  New  South  Wales,  a  legal 

tender  for  payments ;  and  for  other  purposes  relating  thereto. 
An  Act  to  enable  Her  Majesty  to  declare  gold  coins  to  be  issued  fnnn 

Her  Miy'esty's  Colonial  Branch  Mints  a  legial  tender  for  payments ;  and 

for  other  purposes  relating  thereto. 


Chap.  11. 
Dublin  Collector-General  ofRatet  FranehUe. 


ABSTRACT  OP  THB  BNACTHENTS. 


1.  CoUeetor-Oeneral  of  Rates,  and  persons  employed  in  his  office,  may  vote  at  parliamentary  elections 
for  the  city  of  Dublin. 
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All  Act  to  enable  the  officers  employed 

in    the    Collector-General     of   Rates 

office  ia  the  city  of  Dublin  to  vote  at 

Farliamentarjr  Elections  for  that  city. 

(12th  May  1.870.) 

Wkxreas  •&  Act  xfM  passed  in  the  session  of 
PariiMoent  hnlden  in  the  tfairtj-first  and  thirty- 
aeooad  yean  of  the  reign  of  Her  present  Me^ty, 
iotitttled  "AnAet  to  relieve  certain  officers  em- 
"  ployed  in  the  collection  and  management  of 
"  Her  Nbgesty's  revenues  from  any  legal  disability 
"  to  Tote  at  the  de<^«B  of  members  to  serve  in 
"  Pwliament:" 

And  vdwreas  the  provisions  of  the  said  Act  do 
not  apply  to  the  Collector-General  of  Rates  in 
tlM  city  of  Dublin,  and  to  the  officers  and 
servants  of  the  said  coUeotor-Keneral  appmnted 
by  virtue  of  aa  Act  passed  in  the  session  of  Far- 
liwnent  faoldcn  in  the  twelfth  and  thirteenth 
years  of  the  reign  of  Her  present  Majesty,  inti- 
tuled "AnAet  to  provide  for  the. collection  of 
ntaa  in  tbe  city  of  Dublin :" 


And  whereas  the  said  coIlectoF-general  and 
the  officers  and  servants  employed  for  th^  pur- 
poses of  the  said  last-tecited  Act  are  prohibited 
by  the  twenty-fourth  section  of  the  said  Act  from 
voting  at  any  election  of  a  member  or  memb^ 
to  serve  in  Parliament  for  the  dtr  of  Dublin :' 

And  whereas  it  is  expedient  that  such  prohibi- 
tion should  be  repealed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Puliament  assembled, 
and  by  the  authori^  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  the  Collector-General  of  Rates 
in  the  oify  of  Dublin,  and  for  the  derka,  offifen, 
and  servants  of  the  said  collector-general,  ap- 
pointed under  the  provisions  of  'the  said  "'Act 
"  to  provide  for  the  collection  of  rates  in  the  city 
"  of  Dublin,"  when  duly  registered,  to  rote  at 
any  election  of  a  member  or  members  to  serve  in 
Parliament  for  the  city  of  Dublin  without  incur- 
ring any  penalty  or  forfeiture,  anything  qontaiaed 
in  the  said  Act  to  the  contrary  notwithstanding. 


CuAP.  12. 
7%c  Customs  {Isle  of  Mem)  Act,  1870. 


AOSTBACT  OF  THE  ENACTMBNTS. 

1.  Short  title. 

2.  Rqfeal  of  dutks  of  customs  on  articles  htreiu  named. 


An  Act  to  repeal  certain  Duties  of  Cus- 
toms in  the  Isle  of  Man. 

(12th  May  1870.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Customs 
(Isle  of  Man)  Act,  1870." 

2.  After  the  passing  of  this  Act,  the  duties  of 
customs  chargeable  upon  the  articles  herein-after 


mentioned  on  their  being  imported  or  brought 
into  the  Isle  of  Man  shall  cease  and  determine, 
and  so  much  of  the  Act  of  the  session  of  the 
eighteenth  and  nineteenth  years  of  the  reign  of 
Her  present  Miyeaty,  chapter  nineiy-seven,  as 
imposed  the  same,  is  hereby  repealed : 

Com,  viz.,  wheat,  barley,  bear  or  bigg,  oats, 
lye,  peas,  beans,  buckwheat,  maize  or  Indian 
com,  wheat  meal  and  flour,  barley  meal,  oat 
mra),  rye  meal  and  flour,  pea  meal,  bean 
meal,  buckwheat  meal,  and  maize  or  Indian 
com  meal. 
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STATUTES  OF  THE  REALM. 


[OHAP.  IS. 


Chap.  13. 
The  Survey  Act,  1870. 


ABSTRACT  OP  THK  RNACTMBNT8. 

1.  Short  title. 

2.  CoHstructiw  of  Act. 

3.  Transfer  of  powers  to  Commssionera  of  Works. 

4.  Acts  in  schedule  repealed, 
6.  Contwuanee  of  Act. 

Schedule. 


An  Act  to  amend  the  Law  relating  to 
the  Surveys  of  Great  Britain,  Ireland, 
and  the  Isle  of  Man. 

(12th  May  1870.) 

Whbrkab  by  an  Act  of  the  sixth  ^ear  of  King 
George  the  Foiui;h,  chapter  ninety-nine,  intituled 
"  An  Act  to  repeal  an  Act  of  the  last  session  of 
"  Parliament  relatire  to  the  forming  tables  of 
"  manors,  parishes,  and  townlands  in  Ireland, 
"  and  to  make  provision  for  ascertaining  the 
"  boundaries  of  tne  same,"  and  by  an  Act  of  the 
seventeenth  and  eighteenth  years  of  the  reign  of 
Her  present  Mtgesty,  chapter  seventeen,  intituled 
"  An  Act  to  make  f^her  provision  for  defining 
"  the  boimdaries  of  counties,  baronies,  half 
"  baronies,  parishes,  townlands,  and  other  divi- 
"  sions  and  denominations  of  land  in  Ireland  for 
"  public  purposes,"  (which  Acts  are  in  this  Act 
referred  to  as  the  Survey  (Ireland)  Acts),  certain 
powers  for  the  purpose  of  making  and  carrying 
on  any  survey  authorized  by  those  Acts  or  by  the 
order  of  the  Master  General  and  Board  of  Ord- 
nance were  given  to  the  Master  General  and 
Board  of  Ordnance,  and  to  officers  and  other  per- 
sons appointed  by  or  acting  under  the  orders  of 
the  Master  General  and  Board  of  Ordnance  : 

And  whereas  all  the  powers  and  authorities  of 
the  principal  officers  of  Her  M^esty's  Ordnance 
were,  by  an  Act  of  the  session  of  the  eighteenth 
and  nineteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  one  hundred  and  seventeen,  in- 
titmed  "  An  Act  for  transferring  to  one  of  Her 
"  Migesty's  Principal  Secretaries  of  State  the 
"  powers  and  estates  vested  in  the  principal 
"  officers  of  the  Ordnance,"  transferred  to  Her 
Miyesty's  Secretaiy  of  State  for  the  War  Depart- 
ment : 

And  whereas  by  the  Act  of  the  session  of  the 
fourth  and  fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  thirty,  intituled  "  An  Act  to 
"  authorize  and  facilitate  the  completion  of  a 
"  survey  of  Great  Britain,  Berwick-upon-Tweed, 
"  and  the  Isle  of  Man,"  (in  this  Act  referred  to 
as  the  Surrey  (Great  Britain)  ActO  certain  powers 


for  the  purpose  of  making  such  survey  were  given 
to  the  Master  General  and  Board  of  Ordnance 
and  to  officers  and  other  persons  appointed  by  or 
acting  under  the  orders  of  the  Master  General 
and  Board  of  Ordnance : 

And  whereas  the  powers  given  by  the  last-men- 
tioned Act  to  the  Master  General  and  Board  of 
Ordnance  having  been  continued  by  subsequent 
Acts  were,  by  an  Act  of  the  session  of  the  nine- 
teenth and  twentieth  years  of  the  reign  of  Her 
present  Majesty,  chapter  sixty-one,  intituled  "  An 
"  Act  to  continue  an  Act  for  the  Survev  of  Great 
"  Britain,  Berwick-upon-Tweed,  and  the  Isle  of 
"  Man,"  further  oontinuetf  until  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  sixty-one,  and  were  by  the  same  Act  trans- 
ferred to  Her  Muesty's  Principal  Secretary  of 
State  for  the  War  Department : 

And  whereas  the  said  powers  have  been  since 
continued  by  divers  subsequent  Acts ; 

And  whereas  it  is  expedient  to  place  the  said 
surveys  under  the  superintendence  of  the  Com- 
missioners for  the  time  being  of  Her  M^esty'a 
Works  and  Public  Buildings : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  bv  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  aa  the  Survey  Act, 
1870. 

2.  This  Act  shall  be  construed  as  one,  so  far  as 
it  relates  to  Ireland  with  the  Survey  (Ireland) 
Acts,  and  so  far  as  it  relates  to  Great  Britain  and 
the  Isle  of  Man  with  the  Siuvey  (Great  Britain) 
Act,  and  the  Survey  (Ireland)  Acts,  together  with 

'  this  Act,  may  be  cited  together  as  the  Survey 
(Ireland)  Acts,  1826  to  1870,  and  the  Survey 
(Great  Britain)  Act,  together  with  this  Act,  may 
be  cited  as  the  Survev  (Great  Britain)  Acts,  1841 
and  1870. 

3.  All  the  powers,  authorities,  and  things 
which  under  the  Survey  (Ireland)  Acts,  or  the 
Surrey  (Great  Britain)  Act  are,  or,  but  for  the 
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tnnsfer  to  Her  Majesty's  Prindpal  Secretary  of 
State  for  the  War  Department  would  be,  vested 
in  or  capable  of  being  exercised  and  done  by  the 
Master  General  and  Board  of  Ordnance  shall, 
after  the  passing  of  this  Act,  be  vested  in  and 
capable  of  being  exercised  and  done  by  the  Com- 
missioners of  Her  Miyesty's  Works  and  Public 
Buildings,  and  not  by  the  said  Secretary  of  State, 
and  those  Acts  shall  oe  construed  as  if  the  Com- 
missioners of  Her  Migesty's  Works  and  Public 
Buildings  were  substituted  throughout  for  the 
Master  General  and  Board  of  Ordnance. 

Every  officer  and  other  person  who  has  been 
appointed  before  the  passing  of  this  Act  by  the 
Master  General  and  Board  of  Ordnance,  or  Her 


Mijesty's  Principal  Secretary  of  State  for  the  War 
Departanent,  for  the  purpose  of  the  said  Acts  or 
any  of  them,  shall  be  deemed  to  have  been  ap- 
pointed by  the  Commissioners  of  Her  Miyesty's 
Works  and  Public  Buildings. 

4.  The  Acts  mentioned  in  the  schedule  to  this 
Act  are  herebv  repealed,  without  prejudice  to 
anything  abeady  done  or  suffered. 

5.  This  Act,  so  fiur  as  it  relates  to 'Great  Britain 
and  the  Isle  of  Man,  shall  not  (except  as  regards 
the  repeal,  which  is  perpetual,)  continue  in  force 
for  any  longer  time  tnan  the  Survey  (Great 
Britain)  Act. 


Schedule. 


Tear  and  Chapter. 

Title. 

46  Geo.  3.  o.  109. 

19  A  20  Vict.  c.  61.      - 

An  Act  to  amend  so  much  of  an  Act  for  granting  to  His  Majesty  several 
sums  of  money  for  defraying  the  charge  of  certain  permanent  servicee 
in  Irebnd  as  relates  to  the  military  survqr  of  Ireland. 

An  Act  to  continue  an  Act  for  the  Survey  of  Great  Britain,  Berwick-upon- 
Tweed,  and  the  Isle  of  Man. 

Chap.  14. 
The  NtUuralizatioH  Act,  1870. 


ABSTRACT  OF  THB  BNACTHKNTS. 

1.  Short  title. 

Statiis  of  Aliens  in  the  United  Kingdom, 

2.  CapacUy  oftm  ahm  at  to  property. 

3.  Power  qf  natturaUted  aHen*  to  divett  thetuehe*  of  their  ttatut  m  certain  eases. 

4.  How  British-bom  subject  may  cease  to  be  such, 

5.  Alien  not  entitled  to  jury  de  medietate  Kngiue, 

Eapatriation. 

6.  Capacity  of  British  subject  to  renmtnce  allegiance  to  Her  Majesty. 

Naturalization  and  resumption  qf  British  Nationality. 

7.  Cert^eate  qf  naturalitaiion. 

8.  Certificate  of  re-admission  to  British  nationality, 

9.  Form  qf  oath  of  allegiance. 

National  status  qf  married  women  and  infant  children. 
10.  National  status  of  married  women  and  infant  children. 
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STATUTES  OF  THE  BEALM. 


[CUAK  14. 


SiqiplemaUal  Pnm$i(m$, 

1 1 .  Rtffulalionf  as  to  reffi»lration. 

12.  EegkUtlioM  a*  to  evidmee. 

Miteellantmu. 

13.  Saving  of  letters  of  denization. 

14.  Saving  as  to  British  ships, 

15.  Saeing  of  allegiance  prior  to  expatriation. 

16.  Power  cf  colonies  to  legislate  with  respect  to  naturalization. 

17.  Definition  of  terms. 


18.  Repe^a  of  dots. 
SehednU. 


Repeal  qf  Acts  mentioned  in  Sckeduk. 


An  Act  to  amend  the  law  relating  to  the 
legal  condition  of  Aliens  and  British 
Subjects.  (12th  May  1870.) 

Wrkrbab  it  is  expedient  to  amend  the  law 
relating  to  the  legal  condition  of  aliens  and  British 
subjects: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adviee  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Naturalization  Act,  1870.'^ 

St4itMt  t^AJUent  in  the  United  Kingdom. 

2.  Real  and  personal  property  of  every  descrip- 
tion may  be  taken,  acquired,  held,  and  disposed 
of  by  an  alien  in  the  same  manner  in  all  respects 
as  by  a  natural-born  British  s\ibject;  and  a  title 
to  real  and  personal  property  of  every  description 
may  be  denved  through,  from,  or  in  succession 
to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natuittl-bom 
British  subject :  Provided, — 

(1.)  That  this  section  shall  not  confer  any  right 
on  an  aUen  to  hold  real  property  situate 
out  of  the  United  Kingdom,  and  shall  not 
qualify  an  alien  for  any  office,  or  for  any 
municipal,  parliamentaiy,  or  other  fran- 
chise ; 

(2.)  lliat  this  section  shall  not  entitle  ao  alien 
to  any  right  or  privilege  as  a  British  sub- 
ject, except  such  rights  and  privileges  in 
respect  of  property  as  are  hereby  expressly 
given  to  hmi : 

(3.)  That  this  section  shall  not  affect  any  estate 
or  interest  in  real  or  personal  property  to 
which  any  person  has  or  may  become 
entitled,  either  mediately  or  immediately, 
in  possession  or  expectancy,  in  pursuance 
of  any  disposition  made  before  the  passing 
of  this  Act,  or  in  pursuance  of  any  devo- 


lution by  law  on  the  death  of  any  person 
dying  before  the  passing  of  this  Act. 

3.  Where  Her  Majesty  has  entered  into  a  oon- 
vention  with  any  foreign  state  to  the  effect  that 
the  sul^ects  or  citizens  of  that  state  who  have 
been  naturalized  as  British  subjects  maj  divest 
themselves  of  their  status  as  such  subjects,  it 
shall  be  lawful  for  Her  Majesty,  by  Order  in 
Council,  to  declare  that  such  convention  has  been 
entered  into  by  Her  Miyesty ;  and  from,  and  after 
the  date  of  such  Order  in  Council,  any  person 
being  originally  a  sutyect  or  citizen  of  the  state 
referred  to  in  such  Order,  who  has  been  naturalised 
OB  a  British  subject,  ma^,  within  such  limit  of 
time  as  may  be  provided  in  the  convention,  make 
a  declaration  of  alienage,  and  bom  and  after  uie  date 
of  his  so  making  such  declaraticm  such  person  shall 
be  regarded  as  an  alien,  and  as  a  subject  of  the 
state  to  which  he  origin^y  belonged  as  aforesaid. 

A  declaration  of  alienage  may  be  made  as 
follows;  that  is  to  say, — u  tixe  declarant  be  in 
the  United  Kingdom  in  the  presence  of  any 
jostice  of  the  peace,  if  elsewhere  m  Her  Miyesty's 
dominions  in  the  presence  of  any  judge  of  any 
court  of  civil  or  criminal  jurisdiction,  of  any 
justice  of  the  peace,  or  of  any  other  officer  for  the 
time  being  authorized  by  law  in  the  place  in 
which  the  declarant  is  to  administer  an  oath  for 
any  judicial  or  other  legal  purpose.  If  out  of 
Her  Majesty's  dominions  in  the  presence  of  any 
officer  in  the  diplomatic  or  consular  service  a 
Uer  Mi^jesty.  ,    ,..-,.. 

4.  Any  person  who  by  reason  of  his  having 
been  born  within  the  dominions  of  Her  Majesty 
is  a  natural-born  subject,  but  who  also  at  the 
time  of  his  birth  became  under  the  law  of  any 
foreign  state  a  subject  of  such  state,  and  is  still 
such  subject,  may,  if  of  full  age  and  not  under 
any  disability,  make  a  declaration  of  alienage  in 
manner  aforesaid,  and  from  and  after  the  miking 
of  such  declaration  of  alienage  such  person  shall 
cease  to  be  a  British  subject.  Xnj.  penop  who 
is  horn  out  of  Her  Mi^esty's .^minions  of  a. &f)iar 
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being  a  British  subject  may,  if  of  full  age,  lUid- 
noC  under  any  disability,  make  a  declaration  of 
alienage  in  manner  aforesaid,  and  from  and  after 
the  making  of  such  declaration  shall  cease  to  be 
a  British  subject. 

5.  From  and  after  the  passing  of  this  Act,  an 
alien  shall  not  be  entitled  to  be  tried  by  a  jury 
de  tnedietate  linguap,  but  shall  be  triable  in  the 
game  manner  as  if  he  were  a  natural-bom  subject. 

Expatriation. 

6.  Any  British  subject  who  has  at  any  time 
befSore  or  may  at  any  time  after  the  passing  of 
this  Act,  when  in  any  foreign  state,  and  not  under 
may  diaabilitr,  voluntarily  become  naturalized  in 
such  state,  sliall  from  and  after  the  time  of  his  so 
having  become  naturalized  in  such  foreign  state 
be  deemed  to  have  ceased  to  be  a  British  subject 
and  be  regarded  as  an  alien  :  IVovided, — 

(1.)  That  where  any  British  subject  has  before 
the  passing  of  this  Act  voluntarily  be- 
come natisralized  in  a  foreign  state,  and 
yet  is  desirous  of  remauiiqg  a  British 
8u1>ject,  he  may,  at  any  time  within  two 
yeard  after  the  passiiig  of  this  Act,  make 
a  declaratiou  tliat  he  is  desirous  of  re- 
maininir  a  British  su^ect,  and  upon  such 

'  deelsranoD,  herein-after  referred  to  as  a 
declaration  of  British  nUionality,  being 
made,  and  upon  his  taking  the  oath  of 
allegiance,  the  declaraht  shall  be  deemed 
to  be  and  to  have  been  continually  a 
British  subject;  with  this  qualification, 
that  he  shan  not,  when  within  the  limits 
of  the  foreign  state  in  which  he  has  been 
naturalized,'  be  deemed  to  be  a  British 
subject,  unless  he  has  ceased  to  be  a 
subject  of  that  state  in  pursuance  of  the 
laws  thereof,  or  in  pnnnance  of  a  treaty 

,  to  that  effect : 
(3.)  A  declaration  of  British  nationality  may  be 
made,  and  the  oath  of  allegriance  be  taken 
as  follows;  that  is  to  say, — if  the  de- 
clarant be  'in  the  United  Kingdom  in 
the  presence  of  a  justice  of  the  peace; 
if  elsewhere  in  Her  Majesty's  dominions 
in  the  presence  of  any  judge  of  any 
court  of  civil  dr  criminu  jurisdiction,  of 
anv  justice  of  the  peace,  or  of  any  other 
officer  for  the  time  being  authonzed  by 
law  in  the  place  in  whicn  the  decluant 
is  to '  administer  an  oath  for  any  judicial 
or  other  legal  purpose.  If  out  of  Her 
Majestr's  dominions  in  the  presence  of 
any  officer  in  the  diplomatic  or  consular 
service  of  Her  Majesfy. 

Xalmralieation  and  resumptimi  of  Briiith 
Natumaiitf, 

T.  An  alien,  who,  within, 0uch  Ihnited  time 
bfcferie' malting  the  application  her^-after  men- 


tioned as  may  be  allowed  by  one  of  HerM^eety's 
Principal  Seoietaries  of  State,  either  by  general 
order  or  on  any  special  oooaaion,  has  resided  in 
the  United  Kingdom  for  a  term  of  not  less  than 
five  years,  or  has  been  in  the  service  of  the  Crown 
for  a  term  of  not  less  than  five  years,  and  intends, 
when  naturalised,  either  to  reode  in  the  United 
Kingdom,  or  to  8«Tve  under  the  Crown,  may 
ap^y  to  one  of  Her  Mi^esty's  Principal  Secretaries 
of  State  for  a  certificate  of  natwalitation. 

The  applicant  shall  adduce  in  support  of  his 
application  such  evidence  of  his  residence  or  ser- 
vice, and  intention  to  rends  or  serve,  as  such 
Secrets^  of  State  may  lequiie:  The  said  Secre- 
tary of  State,,  if  satistied  with  the  evidence  ad- 
duced, shall  take  the  case  of  the  applicant  into 
consideration,  and  ma^,  with  or  without  assigning 
any  reason,  give  or  withhold  a  ceztifieate  as  he 
thinks  most  conducive  to  the  public  good,  and 
no  appeal  shall  lie  from  his  decision,  but  such 
certificate  shall  not  take  effect  until  the  appUcant 
has  takeni  the  oath,  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalication 
is  granted  shaU  in  the  United  Kingdom  be  en- 
titled to  all  political  and  other  rights,  powers,  and 
privileges,  and  be  subject  to  aU  obligations,  to 
which  a  natural-born  British  subject  is  entitled 
or  subject  in  the  United  Kingdom,  with  this 
qualification,  that  he  shall  not,  when  nithin  the 
limits  of  the  foreign  state  of  which  he  was  a  sub- 
ject previously  to  obtaining  his  certificate  of 
naturalization,  be  deemed  to  be  a  British  subject 
unless  he  has  ceased  to  be  a  subject  of  that  state, 
in  pursuance  of  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect. 

The  Said  Secretary  of  State  may  in  manner 
aforesaid  grant  a  special  certificate  of  naturaliza- 
tion to  any  person  with  respect  to  whose  nation- 
ality as  a  British  subject  a  doubt  exists,  and  he 
may  specify  in  sucn  certificate  that  the  grant 
thereof  is  made  for  the  purpose  of  quieting  doubts 
as  to  the  right  of  such  person  to  be  a  British 
subject,  and  the  grant  of  such  special  certificate 
shall  not  be  deemed  to  be  any  admission  that  the 
person  to  whom  it  was  granted  was  not  previously 
a  British  subject. 

An  alien  who  has  been  naturalized  previously 
to  the  passing  of  this  Act  may  apply  to  the  Secre- 
tary of  State  for  a  certificate  of  naturalization 
under  this  Act,  and  it  shall  be  lawful  for  the  said 
Secretary  of  State  to  grant  such  certificate  to  such 
naturalized  alien  upon  the  same  terms  and  sub- 
ject to  the  same  conditions  in  and  upon  which 
such  certificate  might  have  been  granted  if  such 
alien  had  not  been  previously  naturalized  in  the 
United  Kingdom. 

'  8.  A  natural-bom  British  sulnect  who  has 
become  an  alien  in  pursuance  of  this  Act,  and  is 
in  this  Act  referred  to  as  a  statutory  alien,  may, 
on  performing  the  same  conditions  and  adducing 
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the  same  evidence  as  is  required  in  the  case  of  an 
alien  applying  for  a  certificate  of  nationality, 
apply  to  one  of  Her  Mt^sty'g  Principal  Secre- 
taries of  State  for  a  certificate,  herein-after  referred 
to  as  a  certificate  of  re-admission  to  British 
nationality,  re-admittinff  bim  to  the  status  of  a 
British  subject.  The  said  Secretary  of  State  shall 
have  the  same  discretion  as  to  the  giving  or  with- 
holding of  the  certificate  as  in  the  case  of  a  cer- 
tificate of  naturalisation,  and  an  oath  of  allegiance 
shall  in  like  manner  be  required  previously  to  the 
issuing  of  the  certificate. 

A  statutory  alien  to  whom  a  certificate  of  re- 
admission  to  British  nationality  has  been  grranted 
shall,  from  the  date  of  the  certificate  of  re-admis- 
sion, but  not  in  respect  of  any  previous  transac- 
tion, resume  his  position  as  a  British  subject; 
with  this  qualification,  that  within  the  limits  of 
the  foreign  state  of  which  he  became  a  subject 
he  shall  not  be  deemed  to  be  a  British  subject 
unless  he  has  ceased  to  be  a  subject  of  that  foreign 
state  according  to  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect. 

The  jurisdiction  by  this  Act  conferred  on  the 
Secretary  of  State  in  the  United  Kingdom  in  re- 
spect of  the  grant  of  a  certificate  of  re-admission 
to  British  nationality,  in  the  case  of  any  statutory 
alien  being  in  any  British  possession,  may  be 
exercised  by  the  governor  of  such  possession; 
and  residence  in  such  possession  shall,  in  the 
case  of  such  person,  be  deemed  equivalent  to  T0> 
sidence  in  the  United  Kingdom. 

9.  The  oath  in  this  Act  referred  to  as  the  oath 
of  allegiance  shall  be  in  the  form  following ;  that 
is  to  say, 

"I  do  swear  that  I  will  be  faith- 

"  ful  and  bear  true  allegiance  to  Her  Majesty 
"  Queen  Victoria,  her  heirs  and  successors,  ao- 
"  cording  to  law.    So  help  me  GOD." 

National  status  qf  married  women  and  infant 
children. 

10.  The  following  enactments  shall  be  made 
with  respect  to  the  national  status  of  women  and 
children : 

(1.)  A  married  woman  shall  be  deemed  to  be 
a  subject  of  the  state  of  which  her  hus- 
bMid  18  for  the  time  being  a  subject : 

(2.)  A  widow  being  a  natural-oorn  British  sub- 
ject, who  has  become  an  alien  by  or  in 
consequence  of  her  marriage,  shall  be 
deemed  to  be  a  statutory  alien,  and  may 
as  such  at  any  time  during  widowhood 
obtain  a  certificate  of  re-admission  to 
British  I  nationality  in  manner  provided 
by  this  Act : 

(3.)  Where  the  father  being  a  British  subject, 
or  the  mother  bong  a  British  subject  and 
a  widow,  becomes  an  alien  in  pursuance 
of  this  Act,  eveiy  ohild  of  suoh  father 


or  mother  vHm  during  inftney  has  be- 
come resident  in  the  country  wliae  the 
father  or  mother  is  nstnralixed,  and  has 
according  to  the  laws  of  such  country 
become  naturalized  therein,shall  be  deemed 
to  be  a  subject  of  the  state  of  which  the 
father  or  mother  has  become  a  subject, 
and  not  a  British  subject : 

(4.)  Where  the  father,  or  the  mother  being  a 
widow,  has  obtained  a  certificate  of  re- 
admission  to  British  nationalilT,  every 
child  of  suoh  father  or  mother  who 
duriiur  infancy  has  beoome  resident  in 
the  British  dominions  with  such  fiXba 
or  mother  shall  be  deemed  to  have  re- 
sumed the  position  of  a  British  subject 
to  all  intents : 

(5.)  Where  the  father,  or  the  mother  being  a 
widow,  has  obtained  a  oertifictto  of 
naturalisation  in  the  United  Kingdam, 
every  child  of  such  father  or  mother  who 
during  infancy  has  beoome  resident  with 
such  rather  or  mother  in  any  part  of  the 
United  Kingdom  shall  be  aeemed  to  be 
a  naturalized  British  subject. 

Supplemental  Provisions. 

11.  One  of  Her  Miuesty's  Principal  Secretaries 
of  State  may  by  regiuation  provide  for  the  fol- 
lowing matters : — 

(1.)  The  form  and  registration  of  dedarations  of 
British  nationality : 

(2.)  The  form  and  registration  of  certificates  of 
naturalization  in  the  United  Kingdom : 

(3.)  The  form  and  registoation  of  certificates 
of  re-admission  to  British  nationality : 

(4.)  The  form  and  registration  of  declarations 
of  alienage  I 

(5.)  The  registration  by  officers  in  the  diplo- 
matic or  consular  service  of  Her  Majesty 
of  the  births  and  deaths  of  British  sub- 
jects who  may  be .  bom  or  die  out  of  Her 
Migesty's  dominions,  and  of  the  mar- 
riages of  persons  married  at  any  of  Her 
Migesty's  embassies  or  Wations  : 

(6.)  The  transmission  to  the  United  Kingdom 
for  the  purpose  of  reg^istration  or  safe 
keepinK,  or  of  being  produced  as  evidence, 
of  any  declarations  or  certificates  made  in 

Sursuance  of  this  Aot  out  ot  the  United 
kingdom,  or  of  any  copies  of  such  de- 
darations  or  certificates,  also  of  copies 
of  entries  contained  in  any  register  kept 
out  of  the  United  Kingdom  in  pursuance 
of  or  for  the  purpose  of  oanying  into 
effect  the  provisions  of  this  Act : 
(7.)  With  the  consent  of  tile  Treasury,  the 
imposition  and  application  of  fees  in  re- 
spect of  any  registaition  authorized  to  be 
made  by  this  Act,  and  in  respect  of  the 
making  any  deolaiation  or  the  grant  of 
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Any  oertifloate  authorized  to  be  made  or 

granted  by  this  Act. 
"Iha  aaid  Secretary  of  State,  by  a  further  re^- 
latioo,  may  repeal,  alter,  or  add  to  any  ref(ulation 
ptevicnuly  ntade  by  bun-  in  pursuance  of  this 
section. 

An^  tegnlation  made  by  the  said  Secretary  of 
State  in  pursuance  of  this  section  shall  be  deemed 
to  be  within  the  poweiB  conferred  by  this  Act, 
and  ahall  be  of  the  same  force  as  if  it  had  been 
enacted  in  this  Act,  but  shall  not,  so  fu  as 
respects  the  imposition  of  fees,  be  in  force  in  any 
Kntiah  possession,  and  shall  not,  so  far  as 
respects  any  other  matter,  be  in  force  in  any 
British  possession  in  which  any  Act  or  ordinance 
to  the  contrary  of  or  inconsistent  with  any  such 
direction  may  for  the  time  being  be  in  force. 

12.  The  following  regulations  shall  be  made 
with  respect  to  evidence  under  this  Act : — 

(1.)  Any  dedaration  authoriaed  to  be  made 
under  this  Act  may  be  proved  in  any  legal 
prooBeding  by  the  production  of  the 
original  declaration,  or  of  any  copy  thereof 
certified  to  be  a  true  copy  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  or 
by  any  person  authorized  by  regulations 
of  one  of  Her  Majesty's  Princijml  Secre- 
taries of  State  to  give  certified  copies  of 
such  declaration,  and  the  production  of 
such  declaration  or  copy  shaU  be  evidence 
of  the  person  therein  named  as  declarant 
having  made  the  same  at  the  date  in  the 
said  declaration  mentioned : 

(2.)  A  certificate  of  naturalization  may  be 
proved  in  any  legal  proceeding  by  the 
production  of  the  original  certificate,  or  of 
any  copy  thereof  citified  to  be  a  true 
copy  by  one  of  Her  Majesty's  Principal 
Seoetaries  of  State,  or  by  any  person 
authorized  b^  regulations  of  one  of  Her 
Migesty's  Principal  Secretaries  of  State 
to  give  certified  copies  of  such  certificate : 

(3.)  A  certificate  of  re-admission  to  British 
nationality  may  be  proved  in  any  legal 
proceeding  by  the  production  of  liie 
original  certificate,  or  of  any  copy  thereof 
certified  to  be  a  true  copy  by  one  of  Her 
Muesty's  Principal  Secretaries  of  State, 
or  by  any  person  authorized  by  regulations 
of  one  of  Her  Miyesty's  Principal  Secre- 
taries of  State  to  give  certified  copies  of 
such  certificate: 

(4.)  Entries  in  any  register  authorized  to  be 
made  in  pursuance  of  this  Act  shall  be 
proved  by  such  copies  and  certified  in 
such  manner  as  may  be  directed  by  one  of 
Her  Majesty's  Principal  Secretaries  of 
State,  and  the  copies  or  such  entries  shall 
be  evidence  of  any  matters  by  this  Act  or 
by  any  regulation  of  the  said  Secretary  of 


State  authorized  to  be  inserted  in  the 
register : 
(5.)  "The  Documentary  Evidence  Act,  1868, 
shall  apply  to  any  regulation  made  by  a 
Secretary  of  State,  in  pursuance  of  or  for 
the  purpose  of  carrying  into  effect  any  of 
the  provisions  of  this  Act. 

MUcellaneous. 

13.  Nothing  in  this  Act  contained  shall  afBect 
the  grant  of  letters  of  denization  by  Her  Majesty. 

14.  Nothing  in  this  Act  contained  shall  qualify 
an  aUen  to  be  the  owner  of  a  British  ship. 

15.  Where  any  British  subject  has  in  pursuance 
of  this  Act  become  an  alien,  he  shall  not  thereby  be 
discharged  from  any  liability  in  respect  of  any  acts 
done  before  the  date  of  his  so  becoming  an  alien. 

16.  All  laws,  statutes,  and  ordinances  which 
may  be  duly  made  by  the  legislature  of  any 
British  possession  for  imparting  to  any  person 
the  privileges,  or  any  of  the  privileges,  of  natura- 
lization, to  be  ei^oyed  by  such  person  within  the 
limits  of  such  possession,  shall  within  such  limits 
have  the  authority  of  law,  but  shall  be  subject  to 
be  confirmed  or  disallowed  by  Her  Majesty  in  the 
same  manner  and  subject  to  the  same  rules  in 
and  subject  to  which  Her  Majesty  has  power  to 
confirm  or  disallow  any  other  laws,  statutes,  or 
ordinances  in  that  possession. 

17.  In  this  Act,  if  not  inconsistent  with  the 
context  or  subject-matter  thereof, — 

"  Disability  "  shall  mean  the  status  of  being  an 
infant,  lunatic,  idiot,  or  married  woman : 

"British  possession"  shall  mean  any  colony, 
plantation,  island,  territory,  or  settlement 
within  Her  Migesty's  dominions,  and  not 
within  the  United  Kingdom,  and  all  terri- 
tories and  places  under  one  legislature  are 
deemed  to  be  one  British  possession  for  the 
purposes  of  this  Act : 

'"The  Governor  of  any  British  possession" 
shall  include  any  person  exercising  the  chief 
authority  in  such  possession  : 

"  OfiBcer  in  the  Diplomatic  Service  of  Her  Ma- 
jesty "  shall  mean  any  Ambassador,  Minister, 
or  Charg^  d' Affaires,  or  Secretaiy  of  Legation, 
or  any  person  appointed  by  such  Ambassador, 
Minister,  Chargd  d' Affaires,  or  Secretary  of 
Legation  to  execute  any  duties  imposed  by 
this  Act  on  an  officer  in  the  Diplomatic 
Service  of  Her  Miyesty : 

"  Officer  in  the  Consular  service  of  Her  Ma- 
jesty "  shall  mean  and  include  Consul-Gene- 
ral.  Consul,  Vice-Consul,  and  Consular 
Agent,  and  any  person  for  the  time  being 
discharging  the  duties  of  Consul-General, 
Consul,  Vice-Consul,  and  Consulw  Agent. 
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Bqieai  of  Act*  tnentkmed  in  Seheduk. 

18.  Th«  «everal  Acts  set  forth  in  the  ilret  and 
8e«ond  perta  of  the  schedule  anneited  hereto  shdl 
be  whofly  ivpealed,  and  the  Aota  set  forth  in  the 
third  part  of  the  said  schedule  shall  be  repealed 
to  the  extent  therein  mentioned ;  providea  that 
the  repeal  enacted  in  this  Act  shall  not  affect — 

(1.)  Any  right  acquired  or  thing  done  before 
the  passing  of  thia  Act : 


(2.)  Any  liability  accruing  before  the  pasung 
of  this  Act: 

(3.)  Any  penalty,  forfeiture,  or  other  punish- 
ment incurred  or  to  be  incuned  in  re- 
spect of  any  offence  committed  before 
the  passing  at  this  Act : 

(4.)  The  institution  of  any  inTestifiiien  or 
legal  proceeding  or  ai^  other  remedy 
tot  ascertaining  or  enfonang  any  such 
liability,  penalty,  forfeitiue,  or  punish- 
ment as  aforesaid. 


SCUKDULK. 


NoTK. — Refsienoe  is  made  to  the  lepeal  of  the  "whole  Aot"  whara  portions  have  been  repealed 
befowt  m  evder  to  preclude  hanoeforth  the  neoessitT  of  looking  back  to  previous  Acts. 

Thia  Sdiedule.  so  far  aa  leaneots  A«ts  poor  to  the  itigu  ti  George  the  Second,  other  than  Ads  of 
the  Irish  PadiaeeBnt,  ronrs  to  the  ecbtiott  prepared  under  the  dateotion  of  the  Record  Commission, 
intituled  "  The  Statutes  of  the  Realm ;  printed  by  coaaaand  of  His  Muesty  King  George  the 
"  Thiid,  in  pweaaaee  ofaH  Addreaa  of  the  House  of  Oooimona  of  Great  Britain.  From  cai^nal 
"  Reooida  titd  •utkeotia  Maauacr^itB." 


Pabt  I. 
Aqrs  WUQI.I.Y  rkpsauco,  othbr  tbam  Acts  or  thb  Ibish  Pabliambnt. 
Date.  Tfitle. 


7  Jas.  1.  c.  2. 


11  WiU.  3.  c.  6.  (a.) 


13  .Geo.  2.  c.  7. 


20  Geo.  2,  c.  44. 


13  Geo.  3.  c.  26. 


14  Geo.  3.  0.  84. 
16  Geo.  3.  c.  52. 


An  Act  that  all  such  as  are  to  be  naturalized  or  restored  in  blood  shall  first 
receive  the  sacrament  of  the  Lord's  Supper,  and  tiie  oath  of  allegiance 
and  the  oath  of  supremaey. 

An  Act  to  enable  His  Majesty's  natural>bom  subjects  to  inherit  the  estate  of 
their  ancestors,  either  lineal  or  collateral,  notwithstanding  their  ftther  or 
mother  were  aliens. 

An  Act  for  naturalizing  such  foreign  Protestaqts  and  others  therein  men- 
tioned as  are  settled  or  shall  settle  in  any  of  His  Majesty's  colonies  in 
America. 

An  Act  to  extend  the  provisions  of  an  Act  made  in  the  thirteenth  year_  of 
His  present  Majesty  8  rdgn,  intituled  "An  Act  for  naturalising  foreign 
"  Protestants  and  others  therein  mentioned,  as  are  settled  or  ahall  ^s^tle 
^  iu  any  of  His  Mejesty's  colonies  in  America,  to  other  foreign  Protestahte 
"  who  conscientiouslv  scruple  the  taking  of  an  oath." 

An  Act  to  explain  two  Acts  of  Parliament,  one  of  the  thirteenth  year  of  the 
reign  of  His  late  Miqeaty,  "  for  naturalizing  such  foreign  Protestants  and 
"  others  as  are  settled  or  shall  settle  in  any  of  His  Migesty's  colonies 
"  in  America,"  and  the  odktr  of  the  second  year «f  the  reign  of  His  present 
MMeety,  "for  naturalizing  such  foreign  Protestants  as  have  served  or 
"  Mull  serve  as  ottcers  or  soldier*  m  His  Mqesty's  Royal  American 
"  regiment,  or  as  engineers  in  America." 

An  Act  to  prevent  certain  inconveniences  that  may  happen  by  tolls  of 
naturalization. 

An  Act  to  declare  His  Majesty's  natunl'>bDm  'suMects  inheritable  to  the 
estates  of  their  anceetors,  whether  -  Hneal  or  collateral,  in  that  part  of 
Great  Britain  called  Scotland,  notwithstanding  their  fother  or  mother 
were  aliens. 


(a.)  11  &  12  Wm.  S.  (Ruff.) 
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Date.  Title. 

6  Geo.  4.  c.  67.  •    Ap  Act  to  alter  and  amend  an  Act  passed  in  the  seventh  year  of  the  reign 

of  His  Majesty  King  James  the  Fint,  iatitiiled  "  A»  Aot  ibai  all  avcb 
"  as  are  to  be  naturaHted  or  leatoied  in  blaqd  th^  first  Mopiura  the 
"  sacrament  of  the  Lord's  Supper  and  the  oath  of  aUefOViea  Md  the  oath 
"  of  supremacy." 

7  &  A  Viet.  c.  66.        •  '  An  Act  to  amend  the  laws  relating  to  ^ien8> 
10  &  11  Vict.  c.  8.3.    •    An  Act  for  the  naturalization  of  aUcos. 


Part  II. 
Acts  of  thb  Irish  Parliahbnt  wholly  rbpbalbd. 
Date.  Title. 

14  &  15  Chas.  2.  c.  13.  An  Act  for  encouraging  Protestant  strangers  and  other  to  inhabit  and  plant 
in  the  kingdom  of  Iieland.  '     'i 

2  Anne,  c.  14.  -  •    An  Aot  for  naturalizing  of  all  Protestant  atiangmi  in  Ail  lciqgA>n.  ' 

19  ft  20  Gm.  3. 0.  29,  An  Aet  for  Beit«raHiiBg  such  foreign  merchaiUs,  traders, 'aitifl«eni<  artitans, 
monv&ctnren,  workmen,  seamen,  flutmers,  and  othert  as  'shall  >  seMle  in 
Ihis  kingdom. 

fiS  &  24  Qeo.  3.  c.  39.  An  Act  for  eoctending  the  proTisiona  of  an  Act  passed  iw  this  ldngd6m  in 
the  nineteenth  and  twentieth  years  of  His'  iiajtBtf't  ttiga,  intitined  "An 
"  Act  for  naturalizing  such  foreign  merchants,  traders,  artificers,  artisans, 
"  manufacturers,  workmen,  seamen,  farmers,  and  others  as  shall  settle  in 
"  this  kingdom."   ■ 

36  Geo.  3.  c.  48.  -    An  Act  to  explain  and  amend  an  Act,  intituled  "  An  Act  for  naturalizing 

'  "  such '  fbreign  merchants,  traders,  sfrtifleers, '  ai^zans,  manufacturers, 
"  workmen,  seamen,  fturraers,  and  others  who  shall  settle  in  this  king- 
"  dom." 


Part  III. 
Acts  partially  rbpkaled. 


Extent  of  BepeaL 


4  Geo.  I.  c.  9.         . .  •  An  Act  for  reviving,  continuing,  and  amending  So  fur  as  it  makes  pCN 

(Act  of  Irish  Fttlia-  several  statutes  made  in  this  langdom  heretofore        petual    the   Act   of 

ment.)  temporaiy.                                                                 '2  Anne,  c.  14. 

6  Geo.  4.  0.  50.            •  An  Act  for  consolidating  and  amending  the  laws  The  whole  of  sect.  47. 

relative  to  Jurors  anif  Juries. 

3  &  4  Win.  4.  c,  91.  An  Act  consolidating  and  amending   the   laws  The  whole  of  sect.  37. 
relating  to  Jurors  and  Juries  in  Ireland. 


Chap.  15. 
The  County  Court  {BuiUUnga)  Aet,  1870. 


abstract  op  thb  emactmbnts. 

1.  Slutrt  title, 

2.  D^nitio*  of  "  Committumtrt  of  Worh$." 

3.  Trantftr  (f  property  from  treawrer*  to  Cammi$tiontr». 

4.  At  to  providing  eo»rt$,  ofice».  See, 

6.  Provititmt  qf  Aclt  m  scheduk  repeated, 
Sckedule. 
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An  Act  to  transfer  to  the  Commiasioners 
of  Her  Majesty's  Works  and  Public 
Buildings  the  property  in  and  control 
over  the  buildings  and  property  of  the 
County  Courts  in  England,  and  for 
other  purposes  relating  thereto. 

(20th  June  1870.) 

Whereas  it  is  expedient  to  transfer  to  the 
ConimissioDers  of  Her  Majesty's  Works  and 
Public  Buildings  the  complete  control  over  the 
buildings  and  property  of  the  County  Courts  in 
England,  and  to  vest  in  the  said  Commissioners 
the  buildings  and  property  now  vested  in  the 
treasurers  of  the  said  courts  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authorily  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  County 
Court  (Buildings)  Act,  1870." 

2.  In  this  Act  the  term  "the  Commissioners  of 
Works "  means  the  Commissioners  of  Her  Ma- 
jesty's Works  and  Public  Buildings,  as  incorpo- 
rated by  the  Act  of  the  session  of  the  fifteenth 
and  sixteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  twenty-eight,  mtituled  "  An  Act 
"  to  amend  an  Act  of  the  fourteenth  and  fifteenth 
"  years  of  Her  present  Maiesty,  for  the  direction 
"  of  Public  Works  and  Buildings,  and  to  vest 
"  the  buildings  appropriated  for  the  accommoda- 
"  tion  of  the  Supreme  Courts  of  Justice  in  Edin- 
"  burgh  in  the  Commissioners  of  Her  Majesty's 
«  Works  and  Public  Buildings." 

3.  All  property,  real  and  personal,  (other  than 
money  and  securities  for  money,  books,  papers, 


and  records,)  belonging  to  any  connfy  court,  of 
or  to  which  the  treasiuer  of  any  county  court  or 
any  other  person  is  seised,  possessed,  or  entitled 
in  trust  for  a  county  court,  under  the  sections  of 
the  Acts  mentioned  in  the  schedule  to  this  Act, 
shall,  on  the  passing  of  this  Act,  pass  to  and  be 
vested  in  the  Commissioners  of  Works,  for  the 
same  estate  and  interest,  and  subject  to  the  same 
covenants,  conditions,  agreements,  and  liabilities, 
for  and  subject  to  which  the  same  were  held  br 
the  said  treasurer  or  other  person ;.  and  such 
treasurer  or  other  person  shall  be  ^charged 
from  such  covenants,  conditions,  agreements,  and 
liabilities. 

4.  The  Commissioners  of  Works,  with  the  »p- 
proval  of  the  Commissioners  of  Her  Mi^es^s 
Treasury,  shall  from  time  to  time  build,  purchase, 
hire,  or  otherwise  provide  such  oourt-hoose, 
offices,  and  buildings  as  may  be  necessary  for 
canying  on  the  business  of  any  county  court,  and 
cause  the  same  to  be  furnished,  cleaned,  lighted, 
and  warmed,  and  give  such  directions  to  tha 
registrar  of  each  court  with  regard  to  the  hiring 
and  dismissing  of  servants  as  shall  seem  fit. 

For  the  purposes  of  any  such  purchase, 'the 
Lands  Clauses  Consolidation  Act,  1845,  and  tiie 
Acts  amending  the  same,  (except  so  much  thereof 
as  relates  to  the  purchase  of  Isjkd  otherwise  than 
by  agreement,)  are  hereby  incorporated  with  this 
Act,  and  in  construing  those  Acts  for  the  pur- 
poses of  this  Act  the  special  Act  shall  be  con- 
strued to  mean  this  Act,  and  the  promoters  of 
the  undertaking  shall  be  construed  to  be  the 
Commissioners  of  Works. 

6.  The  Acts  mentioned  in  the  sdiednle  to  Ais 
Act  are  hereby  repealed,  to  the  extent  in  the  tiiird 
column  of  the  said  schedule  mentioned,  without 
piegudioe  to  anything  already  done  or  suffered  or 
any  right  alreaay  acquired  or  accrued. 


ScBBDtJLE. 

Tear  and  Chapter. 

TiUe. 

Extent  of  BepeaL 

9  &  10  Vict.  c.  96. 

The     County 
Act,  1846. 

CourU 

Sections  forty-eight  and  fifty  to  fifty-five,  both 
inclusive. 

29  &  30  Vict.  c.  14.       - 

The     County 
Act,  1866. 

Courts 

Section  eight,  except  so  iltr  as  it  relates  to  money 
and  securities  Ua  money,  and  section  nine. 

30  &  31  Vict.  c.  142.     - 

The     County 
Act.  1867. 

Courts 

Section  eighteen. 
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Ill 


Chap.  16. 
The  Inverness  and  Elgin  County  Boundaries  Act,  1870. 


ABSTRACT  OP  THE   ENACTMENTS. 

1.  Short  fUle. 

2.  Portions  of  counties  described  in  schedule  A.  transferred  to  the  county  of  Inverness. 

3.  Portions  qf  counties  described  in  schedule  B.  transferred  to  county  of  Elgin. 

4.  Certain  roads  and  bridges  transferred  to  Commisaoners  of  Supply  of  county  ofluvtmett. 

5.  Certain  roads  and  bridges  transferred  to  Elgin  County  Road  Trustees. 

6.  As  to  contracts  for  maintenance  of  roads. 

7.  Reserving  rights  of  ministers  leith  respect  to  stipends, 

8.  Reserving  rights  of  schoolmasters  to  Dick  Bequest. 

9.  Rtserving  rights  of  inhabitants  ofDuthil  and  Abemethy  as  regards  Elgin  Institution. 

10.  Court-house  at  Grantouin  to  be  joint  property  qf  two  counties. 

11.  Payment  of  proportion  of  expense  of  court-house  by  county  <^  Elgin  and  county  qf  Inverness. 

12.  Provision  for  raising  money  by  county  of  Elgin. 

13.  Sheriff  of  Inverness  may  hold  courts  under  Small  Debt  Act  within  village  of  Grantown. 

14.  Justices  of  the  peace  for  Inverness  may  hold  courts  within  the  village  of  Grantown. 

15.  Saving  assessments,  ^c.  already  imposed. 

16.  Expenses  of  Act. 

Schedules. 


An  Act  to  define  the  boundary  between 
the  counties  of  Inverness  and  Elgin  or 
Moray,  in  the  district  of  Strathspey; 
and  for  other  purposes. 

(20th  June  1870.) 

Whbbeab  doubts  exist  with  respect  to  the 
boimdarjr  between  the  county  of  Inverness  and 
the  county  of  Elgin  or  Moray  (herein-after  called 
the  county  of  E%tn),  in  the  district  of  Strath- 

And  whereas  certain  parts  of  the  county  of 
Elgin,  and  certain  parts  of  the  county  of  Inver- 
ness, situ^^d  in  the  same  district,  and  oompre- 
hendinff  the  parishes,  or  portions  of  the  parisnes, 
of  Dutnil  and  Abemethy,  and  of  the  united 
parish  of  Cromdale  and  Inverallan,  are  wholly  or 
partially  detached  from  tiieir  respective  counties, 
and  it  will  be  for  public  advantage  that  the 
bonndarv  between  those  counties  in  the  district 
of  Strathspey  should  be  defined,  and  that  the 
detached  portions  of  the  county  of  Elgin  should 
be  annexed  to  and  form  part  of  the  county  of 
Inverness,  and  that  the  detached  portions  of  ibe 
county  of  Inverness  should  be  annexed  to  and 
form  part  of  the  county  of  Elgin ; 

B«  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
•nthori^  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Inverness  and  Elgin  County  Boundaries 
Act,  1870." 


2.  Those  parts  and  portions  of  the  Counties  of 
Elgin  and  Inverness  described  in  the  schedule  A. 
annexed  to  this  Act,  whether  the  same  shall 
heretofore  have  been  locally  situated  within  the 
count;  of  Elgin  or  the  county  of  Inverness,  shall, 
from  and  after  the  fifteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  be  held  to 
be,  and  be,  for  all  purposes  whatsoever,  except 
in  so  far  as  herein-after  provided,  part  of  the 
county,  sheriffdom,  and  commissariot  of  Inver- 
ness. 

3.  Those  parts  and  portions  of  the  counties  of 
Inverness  and  Elgin  described  in  the  schedule  B. 
annexed  to  this  Act,  whether  the  same  shall 
heretofore  have  been  locally  situated  within  the 
county  of  Inverness  or  the  county  of  Elgin,  shall, 
from  and  after  the  flft^nth  day  of  May  one 
thousand  eight  hundred  and  seventy,  be  held  to 
be,  and  be,  for  all  purposes  whatsoever,  except  in 
so  far  as  herein-after  provided,  part  of  the  county 
and  sheriffdom  of  Elgin  and  commisMuriot  of 
Elgin  and  Num. 

4.  From  and  after  the  fifteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  the  roads 
and  bridges  presently  maintained  by  the  Elgin 
County  Koad  Trastees  under  "The  Elgin  and 
Nairn  Roads  and  Bridges  Act,  1863,"  upon  or 
within  the  district  described  in  the  scheanle  A. 
annexed  to  this  Act,  shall  form  part  of  the  roads 
and  bridges  under  the  management  and  control 
of  the  Commissioners  of  Supply  of  the  county  of 
Inverness,  and  the  assessment  authorized  to  be 
levied  by  "The  Highland  Roads  and  Bridges 
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Act,  1862,"  shall  apply  to  and  may  be  levied  by 
the  Commissioners  of  Supply  of  the  county  of 
Inverness  upon  and  within  the  said  district  in 
like  manner  and  tp  the  same  effect  as  if  that 
district  had  farmed  part  of  the  county  of  Inver- 
ness at  the  passing  of  the  last-mentioned  Act. 

5.  From  and  after  the  fifteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  the  roads 
and  biidf^es  upon  or  within  the  district  described 
in  the  schedule  B.  annexed  to  this  Act  shall  form 
part  of  the  roads  and  bridges  under  the  manage- 
ment and  control  of  the  Elgin  Countv  Road 
Trustees  acting  under  "The  Elgin  and  Nairn 
Roads  and  Briaffes  Act,  1863,"  and  the  assess- 
ments authorized  to  be  levied  bv  that  Act  shall 
apply  to  and  may  be  levied  b^  the  said  Trustees 
upon  and  within  the  said  distnct,  in  like  manner 
and  to  the  same  effect  as  if  that  district  had 
formed  part  of  the  county  of  Elgin  at  the  passing 
of  that  Act. 

6r  From  and  after  the  fifteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  all  contracts 
for  the  maintenance  and  repair  of  the  roads  and 
bridges  throughout  the  district  described  in  the 
schedule  A.  annexed  to  this  Act  shall  cease  and 
determine  as  regards  the  Elgin  County  Road 
Trustees,  or  any  person  or  persons  acting  on 
their  behalf,  except  in  regard  to  any  claims  due 
and  payable  by  the  trustees  prior  to  the  said 
fifteenth  day  of  May  one  thousand  eight  hundred 
and  seventy ;  and  such  contracts  shul  thereafter 
be  binding  on  and  may  be  enforced  by  and 
against  the  Commissioners  of  Supply  of  the 
county  of  Inverness,  acting  under  "  Tlie  Highland 
Roads  and  Bridges  Act,  1862,"  as  tu&j  and 
effectually  as  the  same  would  have  been  binding 
on  or  might  have  been  enforced  by  and  against 
the  Elgin  County  Road  Trustees;  and  in  like 
manner,  from  and  after  the  said  fifteenth  day  of 
May  one  thousand  eight  hundred  and  seventy, 
all  contracts  for  the  maintenance  and  repair  of 
the  roads  and  bridges  throughout  the  district 
described  in  the  schedule  B.  annexed  to  this  Act 
shall  cease  and  determine  as  regwds  the  Com- 
missioners of  Supply  of  the  county  of  Inverness, 
or  the  District  Road  Trustees  of  that  oountv,  or 
any  person  or  persons  acting  on  their  behalf, 
except  in  reganf  to  any  claims  due  and  payable 
by  those  Commiasioners,  or  the  District  Trustees, 
prior  to  the  said  fifteenth  day  of  May  one 
thousand  eight  hundred  and  seventy,  and  sadi 
contracts  shall  thereafter  be  binding  on  and  may 
be  enforced  by  and  against  the  Elgin  County 
Road  Trustees  as  ftiUr  and  effectially  u  the 
same  would  have  been  binding  on  or  might  hava 
been  enforced  by  and  againat  the  said  Commis- 
sioners or  Distnct  Road  IVustees. 

^  7.  Nothing  herein  contained  shall  affect  the 
Hght  of  the  present  ministers  of  the  parishes  of 


Cromdale,  Abemethy,  and  Duthil,  so  long  u 
they  shall  continue  ministers  of  those  parishes 
respectively,  to  be  paid  their  stipends,  according 
to  the  fiars  prices  of  the  county  by  which  they 
are  entitled  to  be  paid  at  the  date  of  the  pasnng 
of  this  Act. 

8.  Nothing  herein  contained  shall  affect  the 
right  of  the  present  or  future  schoolmastera  of 
the  parish  schools  of  the  parishes  of  Duthil  and 
Abemethy,  in  the  county  of  Elgin,  to  participate 
in  the  benefits  of  the  beauest  of  the  late  James  Didc, 
esquire,  of  Finsbury  square,  London,  commonly 
called  the  Dick  Bequest;  but  the  schoohnasters 
of  those  parishes  shall  be  entitled  to  all  the  benefits 
of  the  said  bequest  in  tiie  same  way  and  manner  u 
if  the  parishes  of  Duthil  and  Abomethy  had  con- 
tinued to  be  locally  situated  in  the  county  of 
Elgin. 

9.  Nothing  herein  contained  shall  a&ct  the 
right  of  the  inhabitants  of  the  parishes  of  Dutbil 
and  Abemethy  to  be  admitted  into  and  to  parti- 
cipate in  the  henefits  of  "  The  Elgin  Institation 
"  for  the  Support  of  Old  Age  and  Education  of 
"  Youth,"  established  under  the  will  of  the  late 
Major-General  Andrew  Anderson,  of  the  late 
Honourable  East  India  Company's  serviee ;  but 
the  inhabitants  of  those  parishes  shall  be  entitled 
to  all  the  benefits  of  that  institution  in  the  same 
way  and  manner  as  if  those  parishes  had  con- 
tinued to  be  locally  situate  m  the  county  of 
Elgin. 

10.  The  court-house  erected  in  the  village  of 
Grantown,  in  virtue  of  the  provisions  of  "Tlie 
Sheriff  Court-Houses  (Scotland)  Act,  18£Q," 
shall,  fh>m  and  after  the  passing  of  this  Act,  bs 
vested  in  and  become  the  property  of  the  Com- 
missioners of  Supply  of  the  coun^  of  Inverness 
and  the  Commissioners  of  Supply  of  the  county 
of  Elgin,  jointly,  for  the  joint  use  and  benefit  of 
those  counties,  excepting  the  police  station,  or 
the  rooms  in  that  court-house  set  i^iart  ia  ike 
use  of  a  police  constable,  with  the  cdls  thereto 
attached,  which  shall  be  vested  in  and  become 
the  property  of  the  Commisaionezs  of  Supply  (^ 
the  county  of  Elgin. 

11.  The  Commissioners  of  Supply  of  the 
county  of  Elgin  shall,  on  or  before  the  fifteenth 
day  of  June  one  thousand  eight  hundred  and 
seventy,  pay  to  the  Commissioners  of  Supply  of 
the  county  of  Inverness  the  sum  of  three  hundred 
and  seventy-one  pounds  sterling  towards  the 
expense  of  erecting  the  said  court-house,  dis- 
bursed by  the  Commissioners  of  Supply  of  the 
county  of  Inverness,  and  the  further  sum  of  five 
hundred  and  t\vQ  pounds  sterling,  being  the 
whole  expense  of  the  said  police  station,  or  rooms 
and  cells,  disbursed  by  them,  with  interest  at  the 
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wrte  of  fire  pounds  pet  centum  per  annum  on 
tkose  sama  respectivelj  from  the  fifteenth  day  of 
Maj  one  thousand  eight  hundred  and  serentj, 
till  paid. 

12.  For  the  purpose  of  raising;  the  money 
necessary  to  pay  for  the  said  court-house  to  the 
Commisaionets  of  Supply  of  the  county  of  Inver- 
ness, the  Connnissioners  of  Supply  of  the  county 
of  Elgin  may  raise  and  levy  bv  assessment,  in  the 
manner  provided  hv  "The  Sneriff  Conrt-Houses 
(Scotland)  Act,  1860,"  a  sum  not  exceeding  four 
hundred  and  ttrenly  pounds  sterling;  and  for 
the  purpose  of  raising  the  money  necessary  to 
pay  for  the  said  police  station,  or  rooms  and  cells, 
tiieymay  raise  and  levy  by  assessment,  in  the 
mmner  pMvided  by  the  Act  twenty  and  iiventy- 
one  Victoria,  chapter  seventy-two,  the  sum  of 
five  hundred  and  fifty  pounds  sterling;  and  for 
the  purpose  of  rusing  such  sums  of  money  the 
Drovniona  of  "  Tlie  Sheriff  Court-Houses  (Scot- 
land) Act,  1860,"  and  the  Act  twenty  and  twenty- 
one  Victoria,  chapter  seventy-two,  relative  to 
assessments,  and  the  levying  and  recovering  of 
the  same,  are  incorporated  with,  and  form  part 
of,  this  Act. 

13.  And  whereas  there  is  no  place  in  the  upper 
district  of  the  county  of  Inverness  where  circuit 
courts  can  conveniently  he  held,  except  the  village 
of  Grsntown,  which  is  situate  in  the  district  by 
this  Act  annexed  to  the  county  of  Elgin :  There- 
fore, notwithstanding  the  provisions  of  this  Act, 
the  sheriff  of  the  county  of  Inremesa,  or  his 
snlMtitutes,  may  respectively  grant  warrants  and 
bold  courts  for  the  trial  of  til  causes  under  the 
Act  one  Victoria,  chapter  forty-one,  as  extended 
by  the  Act  sixteen  and  seventeen  Victoria,  chap- 
ter eighty,  and  also  under  the  Act  thirty  and 
thirty-one  Victoria,  chapter  ninety-six,  and  also 
nnder  the  Act  twenty-seven  and  twenty-eight 
Victoria,  chapter  fifty-three,  and  he  or  they  may 
respectirely  pronounce  judgment  tiierein,  and  act 
etberwise  wrth  respect  thereto,  within  the  said 
vilhige  of  Ghantown,  in  the  same  way,  and  to  the 
same  effect  in  all  respects,  as  if  such  courts  were 
held,  and  warrants  granted,  and  judgments 
pronounced,  and  acts  done  within  the  county 
of  Inverness ;  and  the  sheriff-clerk  and  officers  of 
the  county  of  Inverness  may  issue  summonses 
and  other  writs  and  perform  the  other  duties 
antitorized  by  the  last-recited  Acts  within  the 
rillgge  of  Grantown  in  like  manner  as  within  the 
wnnty  of  Inverness. 

14.  Notwithstanding  the  provisions  of  this  Act, 
the  justices  of  the  peace  of  the  county  of  Inver- 
ness may  grant  warrants,  and  hold  courts  for  the 
trial  of  all  causes,  and  for  the  disposal  of  all 
•natters  falling  undrr  their  jurisdiction,  and  they 
«n»y  pronounce  judgment  therein,  and  act  other- 
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unse  with  respect  thereto,  within  the  ssud  village 
of  Grantown,  in  the  same  way  and  to  the  same 
effect  in  all  respects  as  if  such  courts  were  held, 
and  warrants  granted,  and  judgments  pronounced, 
and  acts  done  within  the  county  of^  Inverness ; 
and  the  clerk  of  the  peace  and  officers  of  the 
county  of  Inverness  may  issue  sumraonscs  aud 
other  writs,  and  perform  all  the  other  dvties  per* 
taining  to  their  offices,  within  the  village  of 
Grantown  in  like  manner  as  within  the  county  of 
Inverness. 

1 5.  Nothing  herein  contained  shall  affect  any 
assessment  due  to  or  imposed  by  the  Commis* 
•ioners  of  Supply  of  the  county  of  Inverness,  or 
of  the  county  of  Elgin,  or  the  Elgin  County  Road 
Trustees  respectivuy,  previous  to  the  passing  of 
this  Act,  but  the  same  shall  be  paid  and  may  be 
recovered  in  the  same  manner  and  to  the  same 
effect  as  if  this  Act  had  not  been  passed;  and 
nothing  herein  contained  shall  affect  any  action 
or  proceeding  instituted,  raised,  or  depending 
before  aiiy  court,  dvil  or  orimiBal,  previous  to 
the  passing  of  tbia  Act,  and  the  same  may  be 
pooeeded  with,  determined.  Mid  followed  forth 
Dy  diligence  or  otherwise  as  if  this  Act  had  not 
been  passed. 

16.  All  costs,  ohaiiges,  and  njptmea  of  and  in- 
cident to  the  preparing  for,  obtaining,  and  passing 
of  this  Act,  or  otherwise  io  rektio^  thereto,  shall 
be  paid  by  the  Commissioners  of  Supply  of  the 
enunty  of  Inverness,  and  the  Commumoners  of 
Suppuy  of  the  county  of  Elgin,  in  equal  moietiea, 
out  of  the  county  general  assessments  levied  by 
them  respectively,  nnder  the  provisions  of  "The 
County  General  Assessment  (Scotiand)  Act, 
1868." 


>oi«;<x 

«  SCHBOUUC  A. 

Description  of  District  tran^erred  to  County  of 
Inverness. 

The  whole  parish  of  Dnthil.  Those  parts  of 
the  united  parish  of  Oromdale  and  InvenUan  on 
the  north  side  of  the  River  Spey  l^ng  to  the  west 
and  south  of  the  following  bne,  vi*. : — Fh>m  the 
mouth  of  the  River  Dnlnan,  where  it  enters  the 
River  Spey,  up  the  RiN-er  Dulnan  to  the  point 
when  the  Bum  ealled  the  Muckrach  or  Findhirigg 
Bmn  enters  it ;  and  thence  np  the  M uckittch  or 
Findkkrigg  Burn  to  a  point  thereon  where  a  stone 
marked  "County  Boundary"  has  been  placed 
five  hundred  and  seventy-two  yards  or  thereby, 
measuring  in  a  straight  hne  fh>m  the  well  called 
FuaranahaniBh  Well,  lying  on  the  south  side  of 
the  hill  called  Beinmore;  and  from  the  last-men- 
tioned point  on  the  said  Muckrach  or  Findlarigg 
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Bora  in  %  stniffht  liu«  to  the  taid  wall,  which  is 
a  point  on  the  proaent  boundaiy  between  the 
oountiea  of  Invemeas  and  Elgin  or  Moray.  Tlie 
whole  pariah  of  Aberoethy  aa  well  thoae  parte  of 
the  aame  situated  in  the  county  of  Elgin  <» 
Moray  as  those  parta  situated  in  the  county  of 
InTemess. 


SCHBDOLK  B. 

Deteription  of  District  transferred  to  County  of 
Elgin  or  Moray. 

Those  parts  and  portions  of  the  united  pariah 
of  Cromoale  and  Inrcrallan,  on  the  north  aide  of 
the  River  Spey,  lying  to  the  north  and  east  of  the 


following  line,  vis. :— From  the  moatii  of  the 
River  Dulnan,  where  it  cntan  the  River  Spev,  op 
the  River  Dulnan  to  the  point  where  the  Bom 
called  the  Muckmch  or  Findlaiigg  Bum  enters  it; 
thence  up  the  Mnckradi  or  Findlarigg  Bum  to  a 

S>int  thereon  where  a  stone  marked  "  County 
Dundaiy"  has  been  placed  five  hundred  and 
seventy-two  yards  or  thereby,  nteasuring  in  a 
straight  line  from  the  well  euled  Fnaiansnanah 
Well,  lying  on  the  south  side  of  the  hill  called 
BeininoN;  and  from  the  last-mentioned  feiat 
on  the  said  Muckrach  or  Findlarigg  Bum  in  a 
straight  line  to  the  said  well,  which  u  a  point  on 
the  present  boundary  between  the  coiwties  of 
Inverness  and  Elgin  or  Moray.  Those  parts  of 
the  united  parish  of  Cromdale  and  InversUaa 
lying  on  the  south  side  of  the  Rivar  Spcy. 


Chap.  17. 
The  War  Office  Aet,  1870. 


ABSTRACT  OP  THK  BNACTMBNT8. 

1.  Short  title. 

2.  Appointment  of  Swrvtyor  General  of  Ordnance. 

3.  Appointment  of  Financial  Secretary  of  War  Ofice. 

4.  Duties  of  officers  appointed  under  Act. 

5.  Salaries  of  officers. 


An  Act  for  making  further  provision 
relating  to  the  Management  of  certain 
Departments  of  the  War  Office. 

(20th  June  1870.) 

Whbrbas  previously  to  the  date  of  the  Act 
next  herein-after  mentioned  divers  duties  relating 
to  the  administration  of  ordnance,  munitions  of 
war,  and  military  stores,  were  performed  by  cer- 
tain officers,  styled  the  principal  officers  of  Ord- 
nance: 

And  whereas  b^  the  Act  of  the  session  of  the 
eighteenth  and  mneteenth  years  of  the  reiga  of 
'aet  present  Muesfy,  chapter  one  hundrea  and 
seventeen,  intituled  "  An  Act  for  transferring  to 
"  one  of  Her  Migesty'a  Principal  Secretaries  of 
"  State  the  powers  and  estates  vested  in  the 
"  principal  officers  of  the  Ordnance,"  all  the 
duties  hitherto  performed  by  the  said  prindpal 
officers  were  vested  in  one  of  Her  M^esly's 
Principal  Secretaries  of  State : 

And  whereas  by  the  Act  of  the  session  of  the 
twenty-sixth  and  twenty-seventh  years  of  the 
reign  of  Her  present  Majesty,  chapter  twelve,  in- 
tituled "  An  Act  to  abolish  the  office  of  Secretary 
"  at  War,  and  to  transfer  the  duties  of  that  ot&ce 


"  to  one  of  Hsr  Mi^esty's  Principal  Sseretsries  of 
"  State,"  the  office  of  Secretly  at  War  was 
abolished,  and  the  various  duties,  powers,  and 
authorities  of  the  Secretary  at  War  were  vested 
in  one  of  Her  Majesty's  nindpal  Secretaries  of 
State; 

And  whereas  it  is  expedient  to  make  fnrther 
provision  for  the  performance  of  the  increased 
duties  that  have  so  devolved  on  the  SMd  Secre- 
tarr  of  State,  and  that  the  officers  to  be  appointed 
under  this  Act  to  discharge  such  dutfea  shoidd, 
as  the  principal  officers  of  Ordnance  and  Secre- 
tary at  War  formerly  were,  be  eligible  to  sit  in 
Parliament : 

Be  it  enacted  by  the  Queen's  most  Excdlent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  War  Office  Act,  1870." 

2.  From  and  after  the  passing  of  this  Act,  one 
of  Her  Mi^esty's  Principal  Secretaries  of  State 
may  from  time  to  time  appoint  and  at  his  plea- 
sure remove  an  officer  to  be  styled  the  Surveyor 
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General  of  &«  Ordnanoe,  and  such  officer  shall 
not  hr  yirtne  of  such  appointment,  if  sitting  in 
the  (Commons  House  of  Parliament,  vacate  his 
seat,  or,  whether  sitting  in  such  House  or  not,  be 
disc|nalified  from  being  elected  to  or  sitting  or 
voting  in  the  said  House  of  Parliament. 

3.  From  and  after  the  passing  of  this  Act,  one 
of  Her  Majesty's  Principal  Secretaries  of  State 
maj  from  time  to  time  appoint  and  at  his  plea- 
sure remove  an  officer  to  be  styled  the  Financial 
Secretary  of  the  War  Office,  and  such  officer  shall 
not  by  virtue  of  such  appointment,  if  sitting  in 
the  Commons  House  of  Parliament,  vacate  his 
seat,  or,  whether  sitting  in  such  House  or  not,  be 
disqualified  from  being  elected  to  or  sitting  or 
voting  in  the  SMd  House  of  Parliament. 


4.  There  shall  be  performed  b^  the  officers  ap- 
pointed under  this  Act  such  duties  in  relation  to 
the  War  Office  of  Her  Majesty's  Government  as 
Her  M^es^  may,  by  Order  in  Ck>uncil,  from  time 
to  time  assign  to  them,  and  such  Order  in  Coun- 
cil shall,  if  Parliament  be  sittiag  at  the  time  of 
the  making  thereof,  be  laid  before  Parliament 
within  fourteen  days  after  the  date  thereof,  and  if 
Parliament  be  not  then  sitting,  within  fourteen 
days  after  the  next  meeting  thereof. 

6.  There  shall  be  paid  to  the  officers  appointed 
under  this  Act,  out  of  moneys  to  be  provided  by 
Parliament,  such  salaries  as  shall  be  from  time  to 
time  regulated  by  the  Lord  High  Treamrer  or 
the  Ck)mmissioners  of  Her  Majesty's  Treasury. 


Chap.  18. 
TTie  Metropolitan  Poor  Amendment  Act,  1870. 


ABSTRACT  OP  THB  BNACTM1bNT8. 

1.  Maintenance  of  in-door  poor  to  be  a  charge  upon  the'Metropolitan  Common  Poor  Fund. 
'2.  The  maintenance  of  officers  to  be  allowed  as  part  of  their  salaries. 

3.  Tlnancial  statement  of  gvardians. 

4.  Construction.     Short  title. 


An  Act  to  provide  for  the  equal  distri- 
bution over  the  Metropolis  of  a  further 
portion  of  the  charge  for  the  Relief  of 
the  Poor.  (20th  June  1870.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
M^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  From  and  after  the  twenty-ninth  day  of 
September  one  thousand  eight  hundred  and 
seventy,  the  provisions  of  the  sixty-ninth  section 
of  the  Metropolitaa  Poor  Act,  1867,  directing  the 
Npayment  of  the  expenses  inourred  for  the  main- 
tenance of  lunatics  and  insane  poor,  and  of 
patients  in  any  asylum  specially  provided  under 
that  Act  for  patienta  suflering  from  fever  and 
(■nail  poz,  shall  extend  to  the  expenses  incurred 
■or  the  maintenance  of  paupers  in  any  other 
••ylum  now  or  hereafter  to  be  provided  imder  the 
■*><i  Act,  tmd  to  the  maintenance  of  paupers 
sbove  the  age  of  sixteen  years  in  any  workhouse 
jn  the  Metropolis,  and  the  Poor  Law  Board  shall, 
by  its  precept  under  seal,  direct  the  Receiver  of 
we  Common  Poor  Fund  to  repay  such  expenses 


out  of  that  fund,  in  the  same  manner  as  the  ex- 
penses specified  in  that  section,  subject,  neverthe- 
less, to  the  following  provisions  : — 

(1.)  The  Poor  Law  Board  shall  certify  the 
maximum  number  of  paupers  to  be  main- 
tained in  any  workhouse  or  asylum. 

(2.)  No  repayment  shall  be  made  in  respect  of 
a  greater  number  of  paupers  maintained  in 
any  asylum  on  any  one  day  than  will  com- 
plete the  maximum  number  which  such 
asylum  shall  have  been  certified  to  hold  as 
aforesaid,  nor  in  respect  of  a  greater  num- 
ber of  paupers  maintained  in  any  work- 
house on  any  one  day  than  will,  together 
with  the  children  under  the  age  of  sixteen, 
if  any,  maintained  therein  on  the  sanie 
day,  complete  the  maximum  number  certi- 
fied for  such  workhouse. 

(3.)  The  amount  so  repaid  in  respect  of  such 
mwntenance  shall  be  at  the  rate  of  five- 
pence  per  day  for  each  pauper  in  such 
workhouse  or  asylum. 

(4.)  If  the  guardians  of  any  union  or  parish,  or 
the  managers  of  any  asylum,  shall,  during 
any  half  year  enmng  at  Lady  Day  or 
Michaelmas  respectively,  have  refused  or 
neglected  to  comply  with  any  Order  of 
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the  Poor  Law  Board,  issued  under  the 
Poor  Law  Acts,  directing;  the  alteration  or 
enlargement  of  the  workhouse,  the  provi- 
sion of  proper  drainage,  sewen,  ventila- 
tion, fixtures,  famiture,  surgical  and 
medical  appliances,  or  directing  the  ap- 
pointment of  any  officer,  or  prescribing  the 
maximum  number  of  paupers  to  be  main- 
tained in  any  workhouse  or  asylum,  or  the 
classification  of  such  paupers,  such  guar- 
dians or  managers  shall  be  deemed  to  be 
in  default,  and  the  Poor  Law  Board  may, 
if  they  think  fit,  omit  from  their  precept 
for  such  half  year,  addressed  to  the  Re- 
ceiver of  the  Common  Poor  Fund,  the 
sums  which  such  guardians  or  the  guar- 
dians of  the  unions  and  parishes  com- 
Erised  in  the  district  to  which  the  asylum 
elongs,  would  have  been  entitled  to  be 
repaid  under  this  Act  if  there  had  been  no 
such  default :  Provided  that  if  such  guar- 
dians or  managers  shall  comply  with  such 
Order  before  the  termination  of  the  next 
ensuing  half  year,  it  shall  be  lawful  for  the 


Poor  Law  Board  to  include  in  their  pre- 
cept for  that  half  year  the  sftms  «o  omitted 
from  their  precept  for  the  previous  half 
year. 

2.  The  term  "  salaries  of  officers,"  referred  to 
in  the  said  sisty-niath  section  of  the  said  Metro- 
politan Poor  Act,  shall  include  the  cost  of  the 
rations  of  the  officers  therein  described,  according 
to  a  scale  to  be  fixed  by  the  Poor  Law  Board. 

3.  Within  one  month  of  each  audit  of  the 
accounts  of  the  board  of  guaicdiara  of  any  unioa 
or  parish  in  the  metropolis,  auoh  board  shall 
ddiver,  bv  post  or  otherwise,  to  each  vestry 
within  suMi  union  or  parish,  one  or  morc  copies 
of  the  financial  stateiiient  of  s«ich  guardians, 
showing  the  receipts,  expenditure,  babmces,  and 
liabilities  for  the  half  year,  *s  audited. 

4.  This  Act  shall  be  construed  in  like  manner 
as  the  Metropcditan  Poor  Act  of  1 8^7,  and  shall 
be  termed  llie  Metropolitan  Poor  Amendment 
Act,  1870. 


Chap.  19. 
Tfte  Railways  (Powers  and  Construction)  Acts,  1864,  Amendmenf  Art,  1870. 


ABSTRACT   OF   THK    «NACTMKNTS. 

1.  Short  title.    '■-■•' 

2.  Parts  of  Acts  herein  named  repealed. 

3.  Powers  of  Board  of  Trade  where  notice  of  opposition  lodged.    As  to  payment  of  costs  of  Orders. 

4.  Confirmation  of  Provisional  Certificate  by  Act  of  Parliament. 

5.  Section  33  of  27  4-  28  Vict.  c.  121.  repealed.    Applicatim  of  sections  4,  6,  7,  andSof9^  10  Viet. 

c.  57.     Gauge  of  railways. 

6.  Amendment  of  Part  IV.  of  the  schedule  <o  27  4  28  Viet.  c.  121 . 

Schedule. 


An  Act  to  amend  •'  The  Railway  Com- 
panies Powers  Act,  186*,"  and  "  The 
Kailway  Construction  Facilities  Act, 
1864."  (20th  June  1870.) 

Whbbsas  it  is  expedient  to  amend  "  The 
Railw^  Companies  Powers  Act,  1864,"  and  also 
"  The  Railways  Construction  Facilities  Act,  1864 :" 

Be  it  therefore  enacted  by  tiie  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  Temporal,  and 
Conmions,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Railways  (Powers  and  Construction)  Acts, 
18S4,  AEMndment  Act,  1870." 


2.  From  and  after  the  passing  of  this  Act,  there 
shall  be  repealed  sections  seven  and  eight  of  The 
Railway  Companies  Powers  Act,  1864,  and  ?•**'• 
of  the  schedule  annexed  to  the  said  Act;  and 
sections  nine  and  ten  of  The  Railways  Con- 
struetion  Facilities  Act,  1864,  and  Parti,  of  die 
schedule  annexed  to  the  said  Act. 

8.  Any  raiiwav  or  oanal  company,  which  tat 
the  purposes  of  ttus  Act  shall  iaelude  the  owner^ 
leneds,  or  proprietors  of  any  canal  or  inland  navi' 
gation,  may,  in  case  it  desirer  to  be  heard  by 
counsel,  agents,  and  witnesses  against  any  ^Pt^ 
cation  for  a  oertificate  under  The  Railway  Com- 
panies Powers  Act,  1864,  or  for  a  ctrtifiliatB 
authorizing  any  propoaed  undertaking  undv  The 
Railways  Gonstametion  Facilities  Ant,  UM,  it»tn 
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of  vhich  Acts  is  in  thia  Act  reapectirely  referred 
to  «s  the  Act  of  Application,)  lodge  at  the  office 
of  the  Board  of  Trade,  within  the  time  preacribed 
by  the  schedule  to  this  Act  annexed,  a  notice  in 
writing  to  that  effect  (in  this  Act  referred  to  as  a 
notice  of  opposition),  in  the  forms  set  forth  in  the 
same  schedule,  with  such  variations  as  droum- 
stances  require. 

Where  a  notice  of  opposition  has  been  lodged 
the  Board  of  Trade  mav  nevertheless,  if  they 
think  fit,  proceed  upon  the  application,  but  they 
shall  in  such  case  settle  a  Provisional  Certificate 
in  accordance  with  the  provisions  of  thia  Act. 

Every  Provisional  Certificate  under  this  Act 
stall  be  settled  in  like  manner,  shall  certify  to 
the  like  effect,  and  contain  the  like  provisions  in 
every  respect  as  if  the  same  were  a  Draft  Certifi- 
otte  settled  by  the  BomnI  of  'I'rade,  under  the 
authority  of  the  Act  of  Application  in  a  like  case, 
but  where  no  notice  of  opposition  was  lodged. 

When  any  such  Provisional  Certificate  it  con- 
firmed  in  manner  by  this  Act  provided,  the  same 
sbail  have  all  the  force  and  operation  of  a  certifi* 
cate  dulv  made  and  issued  by  the  Board  of  Trade, 
under  the  authority  of  the  Act  of  Application, 
but  previously  to  such  confirmation  it  shall  not 
be  of  any  validify  whatsoever. 

When  any  Provisional  Certificate  is  settled 
under  this  Act  notice  thereof  shall  be  given  by 
the  promoters  in  like  manner  aa  if  the  aame 
were  a  Draft  Certificate  under  the  Act  of  Appli- 
cation according  to  the  proviaiona  of  auch  Act  in 
that  behalf. 

llie  costs  of  and  connectrd  with  the  prepara- 
tion and  making  of  each  Provisional  Certificate 
shall  be  paid  by  the  promoters,  and  the  Board  of 
Trade  may  require  the  promoters  to  give  security 
for  such  costs  before  tney  proceed  with  the  Pro- 
visional Certificate. 

4.  On  proof  to  the  satisfaction  of  the  Board  of 
Trade  that  notice  of  such  certificate  was  duly 
given  in  manner  aforesaid,  the  Board  of  Trade 
shall,  aa  aoon  as  they  conveniently  can  after  the 
es^iration  of  seven  days  after  such  proof,  procure 
a  Bill  to  be  introdnced  into  either  Honse  of  Par- 
liament for  an  Act  to  confirm  the  Provisional  Cer- 
tificate, which  shall  be  set  out  at  length  in  the 
schedule  to  the  Bill. 

If  while  any  such  Bill  is  pending  in  either 
House  of  Parliament  a  petition  is  presented 
against  any  Provisional  Certificate  comprised 
tfacrati,  the  BiU,  so  fiir  as  it  relates  to  the  oertifi- 
ote  petitioned  against,  may  be  referred  to  a 
•elect  committee,  and  the  petitioner  shall  be 
allowed  to  appear  and  oppose  aa  in  the  case  of  a 
Bill  for  a  apec^  Act. 

The  pnmaiona  of  tbe  Act  of  this  preaentaeanon 
of  Parliament,  intituled  "An  Act  to  empower 
"  Committees  on  BiUa  oonfirming  Provisiotud 
^  Orders  to  award  coata  and  to  examine  witneaaes 
"  on  oath,"  shall  extend  and  apply  to  any  select 


committee  to  whom  any  Bill  to.  confirm  a  Provi- 
sional Certificate  under  this  Act  has  been  referred, 
in  like  manner  and  aubjeot  to  the  same  conditions 
in  every  respwt  as  if  such  Provisional  Certificate 
were  a  Provisional  Order. 

The  Act  of  Parliament  confirming  any  Provi- 
sional Certificate  shall  be.  deemed  a  Public 
General  Act. 

5.  From  and  after  the  passing  of  this  Act, 
section  thirty-three  of  the  said  Railways  Con- 
struction Facilities  Act,  1864,  relating  to  the 
gauge  of  railways,  shall  be  and  the  same  ia 
hereby  repealed,  and  every  railway  made  under 
the  authority  of  a  certificate  under  the  said  Act 
or  this  Act  shall  be  made  on  such  gauge  as  shall 
be  prescribed  by  such  certificate. 

Sections  four,  six,  seven,  and  eight  of  the  Act 
of  the  session  of  the  ninth  and  tenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  fifty-seven, 
intituled  "An  Act  for  regulating  the  gauge  of 
railways,"  shall  apply  to  any  railway  made  under 
the  authority  of  any  such  certificate  as  aforesaid, 
and  to  the  gauge  thereby  prescribed. 

For  the  purposes  of  such  application,  the  pro- 
visions of  the  certificate  relating  to  gauge  snail 
be  deemed  to  be  included  in  the  provisions  of  the 
said  Act  of  the  ninth  and  tenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  fifty-seven. 

6.  All  enactments  amending,  perpetuating,  or 
otherwise  affecting  the  enactmentSi  described  in 
Part  IV.  of  the  schedule  to  the  said  Railways 
Construction  Facilities  Act,  1864,  and  which  are 
DOW  in  forces  or  which  may  hereafter  become  law, 
shall  in  like  manner  and  subject  to  tlie  like  varia- 
tions and  provisions  as  the  enactments  described 
in  the  said  schedule,  extend  and  apply,  aa  the 
case  may  require,  to  the  railway,  and  to  the  com- 
pany or  persons  empowered  by  the  certificate 
under  the  said  Act  or  this  Act  to  make  the  rail- 
way, and  shall  in  all  respects  operate  in  relation 
thereto  respectively  as  if  they  were  expressly 
repeated  und  re-enacted  in  the  said  Act,  save 
where  the  aame  are  expreasly  varied  or  excepted 
by  such  certificate. 


The  ScHBDULB  referred  to  in  the  foregoing  Act. 


NoUee  of  Oppotition. 

In  the  matter  of 

The  Railways  Companies  Powers  Act,  1864,  and 

The  Rulways  (Powers  and^Conetruetian)  Acta, 

1864,  Amendment  Act,  IS/U, 
and 
'the  application  of  tbe  Railway 

Company  for  a  certificate,  the  draft  whereof  is 

intituled  [set  oiU  title].  , 

We,  the  Railway  [or  Canal] 

Company  hereby  declare  and  give  notice  that  we 


Digitized  by 


Google 


118 


STATUTES  OP  THE  BEALM. 


[chap.  l» 


desire  to  be  heard  byoouDsel,  a^nts,  and  wit- 
nesses against  the  granting  to  the  above-named 
nulway  company  of  the  powers  sought  to  be 
obtained  by  them  by  the  above-mentioned  appli- 
cation. 
Dated  this  day  of  18      . 

Witness  .4  JB.  ^       s«^ 

:      L.S.     I 


Or, 
Notice  of  Opposition. 

In  the  matter  of 

The  Railways  Construction  Facilities  Act,  1864, 
and  The  Railways  (Powers  and  Construction) 
Acts,  1864,  Amendment  Act,  1870, 
and 
The  (proposed)  Railway. 


We,  the  Railway  [or  C«ial]  Com- 

pany hereby  declare  and  give  notice  that  we 
desire  to  be  heard  by  counsel,  agents,  and  wit- 
nesses against  the  above-mentioned  proposed 
tmdertaking. 

Dated  this  day  of  18 

Witness.  A.B. 


Time  for  lodging  Notice  of  Opposition. 

Notice  of  opposition  by  a  Railwtiy  or  Canal 
Company  is  to  be  lodged  at  the  office  of  the 
Board  of  Trade,  not  later  than  the  1st  day  of 
August,  or  the  lit  day  of  January,  next  succeed- 
ing the  date  of  the  advertisement  of  application, 
according  as  the  same  is  published  in  the  month 
of  June  or  in  the  month  of  November. 


Chap.  20. 
Mortgage  Debenture  Act  (1865)  Amendment. 

ABSTRACT  OF   THE    ENACTMENTS. 

1.  T*M  Act  and  28  S^29  Vict,  e.  7S.' to  be  eontinted  together. 

2.  Interpretation  of  terms. 

3.  R^eal  of  sections  of  Principal  Act. 

4.  Nature  of  securities  on  tohich  debentures  may  be  founded. 

5.  Statutory  declaration  in  lieu  of  voluntary  declaration. 

6.  Company  to  fie  return  in  office  of  Land  Registry. 

7.  Registered  securities  charged  vjith  payment  of  debentures,  atui  not  applicable  for  any  other  pwpott 

until  discharged  from  registration. 

8.  Proceedings  on  redemption  of  securities. 

9.  Ovmer  of  registered  security  upon  default  of  company  may  obtain  the  discharge  thereof  from  cow- 

pony  s  debentures. 
\Q.  Discharge  of  part  of  a  mortgage  security. 

11.  Inspection  of  registers  and  returns. 

12.  Additional  particulars  to  be  contained  in  quarterly  returns  to  registrar. 

13.  Value  of  mortgage  or  security  shall  be  deemed  to  be  amount  of  prineipal  money,  tte.for  purpose  tf 

quarterly  returns. 

14.  If  not  otherwise  provided,  value  of  annuities,  4"«.  to  be  estimated  by  an  actuary. 
16.  Form  of  mortgage  debenture. 

16.  Terms  on  which  mortgage  debentures  may  be  issued. 

17.  Entry  in  register  of  discharge  of  mortgage  debenture. 

18.  Company  not  exempt  from  Joint  Stock  Companies  Acts. 

Scheaule. 


An    Act    to    amend    "  The    Mortgage      Excellent  Mmesty,  bv  and  with  the  advice  and 
DebentTire  Act,  1865."  '  ''  ^  '     "  '  "--'—'  '-"  '^— -- ' 

(4th  July  1870.) 


Whereas  it  is  expedient  that  "The  Mortgage 
Debenture  Act,  1865,"  (herein-after  called  "  the 
Principal  Act,")  should  be  amended  : 

Be  It  therefore  enacted  by  the  Queen's  most 


excellent  Majesty,  bv  and  witb  tne  aavice  aou 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  ss- 
sembled,  ;md  by  the  autnority  of  the  same,  is 
follows : 

1.  This  Act  shall  be  oonstmed  as  one  wii 
"The  Mor^?iige  Debenture  Act,  1866,**  (whi*  w 
herein-after  rmrrtd  to  as  "  the  Principal  Act,  ) 


Digitized  by 


Google 


CHAP.  20.] 


33  &  34  VICTOBIA,  1870, 


119 


and  may  be  cited  for  all  purpoaea  at  "  The  Mort- 
gage  DebeatuM  (Anundmcnt)  Aot,  1870." 

2.  The  expreision  "  the  oompany  "  when  naed 
in  this  Act  has  the  same  meaiiing  as  that  attached 
to  it  in  "  the  Principal  Aot." 

3.  Sections  6,  12,  14.  16,  17,  20,  24,  26,  28, 
and  36  of  "  The  Mortgage  Debenture  Aot,  1866," 
are  herebjr  repealed. 

4.  The  aeourities  upon  and  in  respect  of  which 
mortgage  debentures  majr  be  founded  and  issued 
•nder  the  authority  of  "the  Principal  Act"  shall 
be  seoarities  affecting  property  in  England  or 
Wales  of  the  following  descriptions  ; 

(a.)  Lands,  messuages,  hereditaments,  or  real 
propoty,    or    some    estaite    or    interest 
therein: 
(6.)  Bates,  dues,  assessments,  or  impositions 
upon  the  owners  or  occupiers  of  lands, 
messuages,  hereditaments,   or   real    pro- 
perty imposed  by  or  under  the  authority 
of  any  Act  of  Parliament,  public  or  pn- 
rate.    Royal    Charter,    Commission     of 
Sewers  or  Drainage,  or  other  sufBoient 
legfd  authority : 
(c.)  CImrges   upon  or  affecting  lands,  mes- 
suages,  hereditaments,  or   real   property 
executed,  made,  given,   or  issued  under 
the  authority  of  any  Aot  of  Parliament, 
puMc  or  private : 
But  from  the  securities  described  in  paragraph  (a.) 
shall  be  excepted  securities  upon  mines  or  mineral 
property,  quarries,  brickfields,  and  factories,  mills, 
and  other  buildings  or  works  for  manufacturing 
purposes,    and    also    securities    upon    leasehold 
esti^  determinable  upon  a  life  or  lives,  and  not 
renewable,  or  held  for  a  term  of  which  at  the  date 
of  the  security  less  than  fifty  years  shall  be 
nnexpired,  or  which  are  held  at  a  rent  beyond 
one-fourth  part  of  the  annual  value  of  the  pro- 
perty leased  as  estimated  at  the   date  of  the 
security  given  to  the  company  and  verified  by  the 
statutoiT  declaration  of  a  surveyor  as  herein-after 
provided  with  respect  to  the  value  of  the  securities 
to  be  registered. 

In  construing  this  Act  the  word  "  securities  " 
shall  be  deemed  to  mean  such  securities  as  above 
defined  and  restricted,  and  no  others. 

5.  In  lieu  of  the  voluntary  declaration  required 
by  section  10  of  "the  Principal  Act "  to  be  made 
oj  the  surveyor  or  valuer  therein  mentioned,  a 
statutory  declaration  in  the  same  form  or  in  the 
form  (A.)  in  the  schedule  hereto,  or  to  the  like 
effect,  shall  hereafter  be  requisite. 

6.  Before  any  company  shall  be  entitled  to 
avail  itself  of  the  pwvisionB  of  "  the  Principal 
Act "  and  this  Aot,  such  company  shall  file  in  the 


offloe  of  the  Land  Regiitary  a  return  containing 
the  following  and  suoli  other  partionlam  as  the 
registrar  may  from  time  to  time  require,  which 
return  shall  be  under  the  hand  of  one,  at  least,  of 
the  directors  of  the  company  and  the  seoretary : 
(a.)  The  amount  of  the  nominal  capital  of  the 

company  t 
(b.)  The  amount  per  share  and  the  aggr^ate 

amount  paid  up  on  the  shares ; 
(c.)  The  assets  or  property  of  the  company  at 
the  date  of  the  return,  and  how  invested : 
((/.)  The  names,  addresses,  and  occupations  of 
the  directors  and  auditors  of  the  company : 
(#.)  The  registered  office  of  the  company. 

7.  All  the  registered  securities  for  the  time 
being  of  the  company  shall  be  chained  with  the 
payment  of  the  principal  moneys  and  mterest  from 
time  to  time  payable  upon  or  in  respect  of  all  the 
mortgage  debentures  or  the  company  for  the  time 
being  issued  and  outstanding,  and  no  registered 
security,  until  discharged  therefrom,  as  herein- 
after provided,  shall  be  applicable  to  or  available 
for  any  other  purpose  than  the  satisfaction  of 
such  principal  moneys  and  interest,  or  be  trans- 
ferred, disposed  of,  or  otherwise  dealt  with  by  the 
company,  unless  and  until  the  same  shall  nave 
been  discharged  from  r^stration  in  the  manner 
herein-after  provided :  Provided,  nevertheless, 
that  such  registration  shall  not  prevent  the  com- 
pany from  receiving,  applying,  and  giving  a  valid 
discharge  for  any  instalments  payable  by  the 
terms  of  the  deed  creatine  the  security  or  any 
annuities  or  interest  whitm  may  from  time  to 
time  be  receivable  upon  or  in  respect  of  any  such 
security,  unless  where  a  receiver  shall  have  been 
actually  appointed  under  the  provisions  of  "  the 
Principal  Aot." 

H.  Whenever  any  person  for  the  time  being 
entitled  to  redeem  a  security  which  has  been 
registered  under  the  provisions  of  this  or  "  the 
Principal  Act "  has  given  notice  to  the  company 
of  his  intention  so  to  do,  or  if  the  company  shaU 
themselves  at  any  time  be  desirous  of  freeing  and 
discharging  any  registered  security,  the  company, 
in  the  case  first  mentioned,  shall  before  the  day 
appointed  for  the  redemption,  and,  in  the  case 
secondly  mentioned,  may  at  any  time  make 
application  to  the  registrar  for  the  purpose  of 
having  such  respective  security  freed  and  dis- 
charged from  the  charge  of  the  mortgage  deben- 
tures issued  by  the  company,  and  upon  its  being 
made  to  appear  to  his  satisfaction  that  the  aggre- 
gate of  tne  principal  sums  secured  by  all  tiia 
mortgage  debentures  of  the  company  then  out- 
standing does  not  exceed  the  total  amount  (to  bo 
ascertained  in  the  manner  provided  by  "the 
Prinoipal  Aot ")  of  the  registered  securities  of  the 
company  at  the  time  being,  exclusive  of  that 
propoaed  to  be  discharged,  he  shall  allow  the 
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same  to  be  so  freed  and  dischatKed,  and  shall 
cause  an  entrr  to  be  made  in  the  register  of 
securities  of  trie  said  security  being  discharged, 
and  shall  on  request  ie-deli?er  to  the  companv 
the  several  deeds  or  iustniments  to  which  snck 
secnrity  relates,  and  which  were  delivered  to  the 
registrar  for  registration  under  the  provisions  in 
that  behalf  contained  in  "the  Principal  Act," 
and  such  entry  shall  be  conclusive  evidence  of 
such  discharge. 

9.  If  in  the  case  first  mentioned  in  the  last 
preceding  section  the  company  shall  have  made 
default  in  procuring  the  discharge  on  or  before 
the  day  appointed  for  redemption,  the  person  so 
entitled  to  redeem,  and  who  nas  given  notice  as 
aforesaid  of  his  intention  to  redeem,  may  apply 
to  the  High  C!ourt  of  Chancery,  by  summons, 
calling  upon  the  company  to  show  cause  why 
such  security  is  not  so  discharged,  and  upon 
hearing  such  summons  the  judge  shall  appoint  a 
day  by  which  the  discharge  shall  be  ootained, 
and  in  defaidt  thereof  shall  order  that  the  amount 
of  principal  and  interest  money  due  upon  such 
seciwity  shall,  by  a  day  to  be  named  in  the 
order,  be  paid  into  the  bank,  to  the  credit  of  the 
Accountant-General  of  the  Court  of  Chancery,  to 
the  account  of  the  company's  mortgage  deben- 
tures, and  shall  make  such  cnrder  as  to  the  costs 
of  and  incidental  to  the  application  as  the  court 
may  deem  just. 

Upon  production  to  and  deposit  with  the  land 
registrar  of  such  order,  together  wi6x  the  A&< 
countant-General's  certifik;^  of  such  payment 
into  court,  as  aforesaid,  the  registrar  shdl  make 
an  entry  in  the  proper  register  of  securities  of  the 
discharge  of  such  seourity  from  the  company's 
mortgage  debentures,  and  shall  deliver  to  the 
person  named  in  such  order  the  several  deeds  and 
instmments  to  which  such  security  relates,  and 
which  were  delivered  to  the  registrar  under  the 
provisions  herein  contained. 

Upon  the  company  proving  to  the  satisfaction 
of  the  court  by  the  production  of  a  certificate  of 
the  rwistrar,  either  that  a  security  at  least  equal 
in  value  to  the  amount  so  paid  into  eourt  as 
aforesaid  has  been  registered  as  aforesaid,  or  tiiat 
an  equivalent  amount  of  the  company's  mortgage 
debentures  has  been  caticelled,  the  court  shall 
direct  the  payment  out  of  court  to  tiie  company 
of  the  amount  so  paid  in,  together  with  any 
dividends  that  may  have  aecmed  due  thereon  in 
the  meantime. 

10.  Whenever  any  person  who  has  executed  a 
mortgage  security  wnich  has  been  registered 
under  the  provisions  of  this  or  the  Principal  Act 
is  desirous  to  redeem  a  part  of  such  security,  and 
of  having  such  part  £reed  and  discharged  from 
the  mortgage  debentures  for  the  time  being  issued 
by  the  company,  and  then  outstanding,  the  com- 
pany may  make  application  to  the  registrar  for 


the  purpose  of  having  auett  part  treed  aad  £s- 
charged  from  such  moiigage  debentixret;  and 
upon  it  beiag  made  to  appear  to  th«  satisfaction 
of  the  Kgistm,  by  the  statutory  declaratitm  of  a 
surveyor  appiored  by  the  Iw^osure  Commn- 
sioners,  that  the  prindpal  ntcmeys  seoored  on  the 
residue  of  the  mortgage  aeounty  do  not  exceed 
two  thirds  of  the  value  thereof,  and  u^n  it  also 
being  made  to  appear  to  the  satisfeotion  of  the 
registrar  that  the  aggregate  of  the  prinoipid  sums 
secured  by  all  the  mortgsge  debentures  of  the 
company  then  outstanding  does  not  exeeed  the 
total  amount  (to  be  ascertained  in  manner  pro- 
vided by  the  Principal  Act)  of  the  registeted 
securities  of  the  .eompatiy  at  the  time  being, 
exclusive  of  the  part  of  the  seonrity  proposed  to 
be  discharged,  he  shall  allow  the  same  to  be  so 
freed  and  discharged,  and  shall  cause  an  entry 
to  be  made  in  the  register  of  securities  of  such 
discharge,  and  shall,  on  request,  re-deliver  to  the 
company  the  several  deeds  <ir  instruments,  if  any, 
which  exclusively  relate  to  the  part  so  discharged, 
and  which  were  delivered  to  the  registrar  for 
registration  under  the  provisions  in  that  behalf 
contained  in  the  Principal  Act,  and  such  entry 
shall  be  conclusive  evidence  of  such  discharge. 

11.  Subject  to  the  regulations  mentioned  in 
section  19  of  "  the  Principal  Act,"  and  on  pay- 
ment of  such  fees  as  the  registrar,  with  the  sanction 
of  the  Lord  Chancellor,  from  time  to  time  pre- 
scribes, any  person  may  inspect  and  make  copies 
of  and  extracts  from  the  register  of  securities,  the 
register  of  mortgage  debentures,  and  the  returns 
made  by  the  company  to  the  registrar,  under  the 
provisions  of  "the  Pnncijial  Act." 

12.  In  addition  to  the  jiarticulars  required  to 
be  contained  in  the  quarterly  return  to  be  made. 
by  the  company  to  tlie  registrar  by  the  23rd  sec- 
tion ot "  the  Principal  Act,"  every  such  quartwly 
return  shall  contain  the  following  particulars : — 

(«.)  The  names,  addresses,  and  occupations  of 

the  directors  and  auditors  of  the  corapaiJJi,:, 

(6.)  The  registered  office  of  the  company.    ^'^^ 

13.  Where  by  any  mortgage  or  other  like  secu- 
rity to  the  company  the   principal    is  expressly 
distinguished  from  the  interest,  and  such  prin- , 
cipal  IS  made   payable  by  periodical   paynients, 
the  amount  or  value  of  such  mortgage  or  security  . 
shall  for  the  purpose  of  the  quarterly  returns  he, 
deemed  to   be  the  amount   of  principal   money  , 
exclusive  of  interest  remaining  unpaid  thereon  »t , 
the  date  of  the  quarterly  return.  j 

14.  In  all  cases  not  provided  for  by  the  last 
section  the  amount  or  value  of  the  annuities  and 
other  periodical  pa.yments  to  be  comprised  in  the 
quarterly  returns  shall  be  ascertained  or  estimated 
by  an  actuary  approved  by  the  registrar. 
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15.  Kvtrv  mortaage  debenture  irom  time  to 
tiine  issuea  by  the  company  shall  lie  a  deed 
under  the  coDamon  seal  of  the  company  duhr 
stamped  as  a  mortgage  for  the  amount  eeoared, 
and  bearing  the  signatures  of  at  least  two  of  the 
directors,  Mid  the  counter-signature  of  the  nut- 
nager.  seeretuy,  or  aooountant  of  the  oompanjr> 
and  eball  be  in  accordance  with  the  form  (U.)  m 
the  sdiedule  to  tius  Act,  or  as  near  thereto  as 
ciroumatanoes  admit; 

16.  The  mortgage  debentures  shall  be  for  the 
payment  of  principal  aums,  either  at  a  fixed  time 
to  be  named  therein,  not  less  than  six  montlu 
nor  exceeding  ten  years  from  the  date,  or  at  any 
time  on  sis  calendar  moDths  preTious  notice 
being  givea  to  the  company  by  toe  holder  for  the 


time  being  of  the  mortgBge  debentul«,  or  by  the 
company  to  the  holder  for  the  time  beiog  of  the 
mortgage  debenture,  with  interest  thereon  in  the 
roeaotime  at  such  rate  as  may  be  agreed,  payable 
half  yearly  or  otherwise,  and  no  mortgage  deben- 
ture shall  be  issued  for  a  less  prindpu  sum  tiian 
fifty  pounds. 

17.  When  a  mortgage  debenture  is  produced 
by  the  company  to  the  registrar  diseharged  or 
cancelled,  he  shall  make  in  the  register  of  mort* 
gage  debentures  an  entry  of  the  discharge  thereof. 

18.  Nothing  in  this  Act  shall  exempt  the 
company  from  the  provisions  of  anv  Act  relating 
to  joint  stock  comitanies,  and  applicable  to  the 
company. 


SCHSDULB. 


FOKM    (A.) 


Form  (B.) 


form  <jf  the  Survefor'a  or  Valner't  Declaratwm. 

[Here  insert  a  copy  of  the  return  to  be  made  by 
the  company,  on  applicatioH  to  register  lecuritiei, 
dittingmtkiig  each  semrky  by  a  separate  letter  or 

I  of 

do  solemnly  and  sincerely  declare,  that  the  infor- 
mation above  contained  with  respect  to  the  secu- 
rity numbered  or  lettered  is  to  the  best 
of  my  information  and  belief  correct,  and  that  the 
value  of  the  property  above  describeid  (and,  \f  the 
borrower's  interest  is  of  a  limited  nature,  the  value 
of  the  borrower's  estate  and  interest  in  the 
property  above  described)  exceeds  the  amount  of 
£  the  advance  made  by  the  company 
in  respect  thereof  (and,  if  there  are  prior  charges, 
of  the  prior  charges  thereon),  to  the  extent  of  one 
third  at  least  of  such  value  (and,  if  the  borrower's 
interest  is  that  of  a  leaseholder,  that  the  rent 
reserved  by  the  lease  under  which  the  property 
above  described  is  held  does  not  exceed  one 
fourth  of  the  annual  value  thereof  at  the  present 
time). 

[A  separate  declaration  shaU  be  made  in  respect 
">/  tach  security,  and  where  the  mortgage  or  charge 
M  secured  exclusively  upon  any  <f  the  securities 
comprised  in  sec.  5  (d  atid  c)  omit  from  the  word 
"  declare  "  to  the  end,  and  insert  "  to  the  best  of 
•ny  information  and  belief  the  security  above 
described  and  numbered  is  now  of  the  value 


Form  of  Mortgage  Debenture. 
lite  Company. 

Mortgage  Debenture  No. 

By  virtue  of  "  The  Mortgage  Debenture  Act, 
1865,"  we,  the  company, 

in  consideration  of  £  paid  to  us  by 

A.B.  of  do  hereby 

charge  all  the  registered  securities  of  the  com- 
pany with  the  payment  to  the  said  A.B.,  his 
executors,  administrators,  and_  assigns,  of  the 
sum  of  jt  and  interest  thereon  at 

the  rate  of  per  cent,  per  annum,  which 

sum  of  £  is  to  be  paid  and  payable 

to  the  said  A.B.,  his  executors,  administrators, 
and  assigns,  at  the  f place] 

on  the  dar  of  (or 

(fti  the  expiration  of  six  calendar  months  {k)m 
the  leaving  at  the  registered  office  of  the  comiiany 
of  a  notice  in  writing  from  the  said  A.B.,  his 
execntoiv,  administnitors,  or  assigns,  requiring 
such  payment,  or  on  the  expiration  of  six  calendar 
monnis  from  the  day  succeedmg  the  posting  of 
a  registered  letter  containing  notice  in  writing 
from  the  company  of  their  intention  to  repay  the 
s«d  sum  of  jt  ),  with  interest  on 

the  same  at  the  rate  of  per  cent, 

per  annum,  payable  half-yearly  at  said  pfaKie  on 
every  day  of  and 

day  of  and  we 

hereby  undertake  to  pay  said  sum  of  £ 
and  interest  at  the  rate  aforesaid  as  above  men- 
tioned. 

Given  under  our  common  seal,  this 
day  of 

A.B.,  Director. 
CD.,  Director, 
Countersigned,  G.F.,  Secretary. 
Registered 


Digitized  by 


Google 


122 


STATUTES  OF  THE  REALM. 


[OHAP.  21. 


Chap.  21. 
Bridgicaler  and  Beverley  DUfranekitement. 


3. 


ABSTRACT   OP  THB  BNACTMBKTS. 

Disfranchisement  of  Bridgwater  and  Beverley. 

Persons  reported  guilty  of  bribery  in  Bridgwater  disqualified  as  voters  for  the  western  division  qf 

Somerset  in  respect  of  qualification  arising  in  said  borough. 
Persons  reported  guilty  of  bribery  in  Beverley  disqualified  as  voters  for  the  east  riding  of  YorksUre 

in  respect  of  qualification  arising  in  said  borough. 
Persons  against  whom  criminal  proceedings  instituted  not  to  be  disqualified  until  adjudged  guilty  of 

such  bribery. 
Copies  of  reports  printed  by  Queen's  Printer  to  be  evidence. 


An  Act  to  disfranchise  the  Boroughs  of 
Bridgwater  and  Beverley. 

(4th  July  1870.) 

Whereas  representations  were  made  to  Her 
Majesty,  in  joint  addresses  of  both  Houses  of 
Parliament,  to  the  effect  that  the  judges  selected 
in  pursuance  of  The  Parliamentary  Elections  Act, 
1868,  for  the  trial  of  the  petitions  complaining 
of  undue  elections  and  returns  for  the  boroughs 
of  Bridgwater  and  Beverley  at  the  elections  of 
members  to  serve  in  Parliament,  respectively  held 
for  the  said  boroughs  in  the  month  of  November 
one  thousand  eight  hundred  and  sixty-eight,  had 
respectively  reported  to  the  House  of  Commons, 
as  to  the  said  borough  of  Bridgwater  that  there 
was  reason  to  believe  that  bribery  extensively 
prevailed  at  the  said  election,  and  as  to  the  said 
Dorough  of  Beverley  that  corrupt  practices  exten- 
sively prevailed  at  tiie  said  election : 

And  whereas,  in  pursuance  of  such  represen- 
tations. Commissioners  were  appointed  under  two 
several  commissions,  both  dated  the  twenty-third 
day  of  June  one  thousand  eight  hundred  and 
sixty-nine,  for  the  purpose  of  making  inquiry 
into  the  existence  of  such  bribery  and  corrupt 
practices,  in  pursuance  of  the  Act  of  Parliament 
passed  in  the  sixteenth  year  of  the  reign  of  Her 
present  Miyesty,  chapter  fifty-seven,  intituled 
"  An  Act  to  provide  for  the  more  effectual  in- 
"  quiry  into  die  existence  of  corrupt  practices  at 
"  dections  for  members  to  serve  in  Parliament :" 
And  whereas  the  Commissioners  so  appointed 
reported  to  Her  Majesty : 

(1.)  As  respects  the  said  borough  of  Bridg- 
water, that  corrupt  practices  had  exten- 
sively prevailed  at  the  said  election  held 
in  the  said  month  of  November  one  thou- 
sand  eight  hundred  and  sixty-eight,  and 
at  every  preceding  election  for  the  Wough 
of  Bridgwater  into  which  they  had  inquired, 
up  to  and  inclusive  of  the  earliest  in  date. 


that  is  to  say,  the  general  election  held  in 
the  year  one  thousand  eight  hundred  and 
.  thirty-one : 
(2.)  As  respects  the  said  borough  of  Beverler, 
that  corrupt  practices  had  prevailed  m 
Beverley  at  tne  election  of  March  one 
thousand  eight  hundred  and  fifty-seven, 
and  that  corrupt  practices  had  extensively 
prevailed  in  Beverley  at  the  election  of 
August  one  thousand  eight  hundred  and 
fifty-seven,  and  at  the  elections  of  the 
years  one  thousand  eight  hundred  and 
fifty-nine,  one  thousand  eight  hundred  and 
sixty,  one  thousand  eight  hundred  and 
sixty-five,  and  the  said  election  of  the 
year  one  thousand  eight  hundred  and 
sixty-eight : 
Be  it  enacted  by  the  Queen's  most  Excellent 

Majesty,  by  and  with  the  advice  and  consent  of 

the  Lords  Spiritual  and  Temporal,  and  Commons. 

in  this  present  Parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows  : 

1.  That  from  and  after  the  passing  of  this  Act 
the  boroughs  of  Bridgwater  and  Beverley  shall 
respectively  cease  to  return  any  member  or  mem- 
bers to  serve  In  Parliament. 

2.  Whereas  the  Commissioners  appointed  for 
the  purpose  of  making  inouiiy  into  the  existence 
of  corrupt  practices  in  tne  said  borough  of 
Bridgwater,  by  their  second  report,  dated  the 
twentieth  day  of  December  one  thousand  eight 
hundred  and  sixty-nine,  reported  to  Her  Mi^jestr 
that  the  persons  named  in  the  schedolei  marked 
(Y.)  and  (Z.)  annexed  to  their  said  rejtort  had 
been  guilty  of  giving  or  receiving  bribes  at  the 
said  election  in  the  year  one  thousand  eight 
hundred  and  sixty-eight :  Be  it  enacted,  that  none 
of  the  persons  so  named  in  the  said  scheduks 
shall  have  the  right  of  voting  for  tiie  western 
division  of  the  county  of  Somerset  in  respect  (tf 
a  qualification  situated  within  the  said  borough 
of  Bridgwater. 
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3.  Whereas  the  Commissionera  appointed  for 
the  purpose  of  making  inquiry  into  the  existence 
of  corrupt  practices  in  the  borough  of  Beverley, 
by  their  report,  dated  the  twenty-ninth  day  of 
January  one  thousand  eight  hundred  and  seventy, 
reported  to  Her  Majesty  that  certain  persons 
named  in  the  schedule  annexed  to  their  said 
report  had  been  guilty  of  bribeiy,  in  either  giving 
or  receiving  bribes,  at  the  said  election  in  the  year 
one  thousand  eight  hundred  and  sixty-eight  or 
elections  indicated  in  such  schedule  :  Be  it 
enacted,  that  none  of  the  persons  so  named  in 
the  said  schedule,  except  Luke  Hind,  as  having 
been  so  guilty  of  bribery  at  the  said  election 
held  in  the  year  one  thousand  eight  hundred  and 
sixty-eight,  shall  have  the  right  of  voting  for  the 
east  riding  of  Yorkshire  in  respect  of  a  qualifica- 
tion situated  within  the  said  borough  of  Beverley. 


4.  No  person  against  whom  any  criminal  pro- 
ceeding has  been  instituted  by  the  Attorney 
General  for  such  bribery  shall  be  subject  to  any 
disqualification  under  this  Act  until  he  shall  be 
or  have  been  adjudged  guilty  of  such  bribery. 

6.  Any  copy  of  either  of  the  said  reports  by 
the  said  Commissioners  appointed  for  the  purpose 
of  making  inquiry  into  the  existence  of  corrupt 
practices  in  either  of  the  said  boroughs  of 
Bridgwater  or  Beverley,  with  the  schedules  there- 
unto annexed,  purporting  to  be  printed  by  the 
Queen's  Printer,  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  sufficient  evidence  of  either 
of  the  said  reports,  and  of  the  sehedules  annexed 
thereto. 


Chap.  22. 
Turnpike  Trusts  Arrangemenln, 


ABSTRACT   OP  THE    ENACTMENTS. 

1.  Provisional  order  confirmed. 
Schedule. 


An  Act  to  confirm  a  certain  ProvLsional 
Order  made  under  an  Act  of  the  fif- 
teenth year  of  Her  present  Majesty, 
to  facilitate  arrangements  for  the  relief 
of  Turnpike  Truata.    (4th  July  1870.) 

Whebbas  by  an  Act  of  the  fifteenth  year  of 
Her  Migesty,  chapter  thirty-eight,  "  to  facilitate 
"  arrangements  for  the  relief  of  Turnpike  Trusts, 
"  and  to  make  certain  provisions  respecting  ex- 
"  emptions  from  Tolls,  herein-after  referred  to 
a*  the  Principal  Act,  power  is  given  to  one  of 
Her  Majesty's  Principal  Secretaries  of  State  to 
make  provisional  orders  for  reducing  the  rate 
of  intorest  and  for  extinguishing  the  arrears  of 
interest  on  mortgage  debts  charged  or  secured 
on  the  revenues  of  turnpike  roads,  in  cases  where 
such  revenues  are  insufficient  for  the  payment  in 
fbll  of  the  interest  charged  thereon  : 

And  whereas  bv  the  Act  of  the  session  of  the 
twenty-fourth  ana  twenty-fifth  years  of  the  reign 
of  Her  present  M^esty,  chapter  forty-six,  the 
Principal  Act  is  extended  to  turnpike  roads  the 
Acta  relating  to  which  are  continued  by  any 


annual  'I'umpike  Acts  Continuance  Act,  although 
their  revenues  are  not  insufficient  for  such  pay- 
ments as  aforesaid : 

And  whereas,  in  pursuance  of  the  Principal 
Act,  and  the  said  Act  extending  the  same,  the 
provisional  order  referred  to  in  the  schedule 
hereto  has  been  made  by  Her  Migesty's  Principal 
Secretary  of  State  for  the  Home  Department,  and 
there  are  stated  in  the  said  schedule  the  date  of 
such  order,  and  such  particulars  relating  thereto 
as  are  therein  specified  : 

And  whereas  it  is  expedient  that  the  said  pro- 
visional order  should  be  confirmed  and  made 
absolute : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Maiesty,  br  and  with  the  advice  and 
consent  of  ttie  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Pbdiament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  provisional  order,  the  date  of  which  is 
set  forth  in  the  first  column  of  the  said  schedule, 
is  hereby  confirmed,  and  the  provisions  thereof 
shall  be  of  the  like  force  and  effect  as  Lf  it  had 
been  expressly  enacted  by  Parliament. 
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Date 

of 

Provisional 

Order. 


1870. 
25  Feb. 


TITLE  OF  LOCAL  ACT. 


SCHBOCLK. 


Amount 

of 

Principal 

Debt. 


Interest 

to  be 

reduced  to  the 

under-mentioned 

liates  per  Anuuni. 


Dates  fnm 

winch  reduced 

Rate  of  Interest 

locamBeace. 


3  Vfm.  4.  c.  buiv., "  An  Act  for 
"  more  effectually  repairing 
"  and  otherwise  improving  the 
"  road  from  Warrington  to 
"  Wigan  in  the  County  Pala- 
"  line  of  Lancaster  "      -        -  '  J 


£ 


■  \-UM 


Jfi'J    (t    0 


(21  Aug.  1868 
(certain 
arrears 
extinguished). 


Ciup.  23. 
Felony. 


1. 

2. 

5! 

4. 

b. 

6. 

7. 

8. 

J). 
10. 
11. 
12. 
13. 
U. 
16. 

16. 
17. 

18. 

19. 
2a 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 


AnsTRACT   or  TUB    BNACTUKNTS. 

Forfeiture,  4'C.  abolished. 

Conviction  for  treason  or  felony  to  be  a  disaualijication  for  offices,  ^c. 

Persoas  convicted  (\f  treason  or  felony  muy  be  aondemned  in  costs. 

Compensation  to  persons  d^rauded  or  injured  by  felony. 

The  word  " forfeiture'  defintd. 

Tie  word  "  convict  "  difined. 

When  convict  shall  cease  to  be  subject  to  operation  of  the  Act. 

Convict  disabled  to  sue  for  or  to  alienate  property,  l^c. 

The  Crown  may  appoint  adtainislralors  qf  any  conmcfs  property. 

Convict's  property  to  vest  in  administrators  on  their  appointment. 

Remuneration  qf  administrators. 

Administrators  to  have  administration  (fpropfrty  daring  sentences  of  convicts. 

Administrator  to  pay  out  ofproperti/  costs  of  prosecution  and  costs  oferecuting  this  Act. 

Administrator  may  pay  out  of  property  debts  or  liabilities  of  convict.  , 

Administrators  nay  make  compensations  out  of  property  fo  persons  defiranded  h^  criminal  acts  (jf 

conviet. 
Administrator  may  make  allomanees  out  of  property  far  support  of  family  of  convict. 
Eaercise  qf  administrater's  pouter  as  to  priority  of  payments  ;  payments  by  administrator  for  purposes 

of  Act  not  to  be  called  in  qnesOoti. 
Property  to  be  preserved  for  conviet,  and  to  revert  to  Mm  or  his  reprtsentatites  on  completion  (f 

sentence,  pardon,  or  death. 
AdminittnUors  nof  to  be  liable,  etueptfor  what  they  receive. 
Admimiitralor  to  reteiae  costs  i^smUs  ef  property  as  between  solicitor  and  clittti. 
ff  no  admnittrator,  interim  turator  may  te  appointed  by  justices. 
Proceedings  brfore  justices. 
Uemavalqf  interim  curator  for  cause  shown. 
Powers  <if  imterim  curator. 

Personal  property  may  be  told  by  inttrim  curator  under  special  order  of  justices  of  court  i, 
Proceedings  by  or  affaitut  interim  curatornot  to  abate  if  adniinistralor  is  appoiidied. 
Execution  of  judgments  against  convict  provided  for. 
Proceedings  may  be  taken  to  make  admnistrator  or  interim  curator,  ijfc:  accounttAle  6eforeprpptrty 

reverts  to  convict.  .','''. 
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29.  Admimtlralor,  Sfc.  to  be  aeeountablt  to  eotmict  when  properly  reverts. 

30.  Property  of  convict  acquired  while  lawfully  at  large  not  to  be  subject  to  the  operation  of  this  Act. 

31 .  Jtidgment  in  cases  of  high  treason. 

32.  Saving  of  general  law  as  to  felony. 

33.  Extent  of  Act. 


Ad  Act  to  abolish  Forfeitures  for  Treason 
and  Felony,  and  to  otherwise  amend 
the  Law  relating  thereto. 

(4th  July  1870.) 

Whbbkas  it  is  expedient  to  abolish  the  for- 
feiture of  lands  and  goods  for  treason  and 
felony,  and  to  otherwise  amend  the  law  relating 
thereto: 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  mth  the  advice  and  consent  of 
the  L(wds  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as   follows;    (that  is   to 

»»y.) 

1.  From  and  after  the  passing  of  this  Act,  no 
confession,  verdict,  inquest,  conriction,  or  judg- 
ment of  or  for  any  treason  or  felony  or  felo  de  se 
shall  cause  any  attainder  or  corruption  of  blood, 
or  any  forfeittu«  or  escheat,  prorided  that  nothing 
in  VtuB  Act  shall  affect  the  law  of  forfeiture  con- 
sequent upon  outlawry. 

2.  Provided  nevertheless,  that  if  any  person 
hereafter  convicted  of  treason  or  felony,  for  wbidi 
he  shall  be  sentenced  to  death,  or  penal  servitude, 
nr  any  term  of  imprisonment  with  hard  labour, 
or  exceeding  twelve  months,  shall  at  the  time  of 
such  conviction  hold  any  military  or  naval  office, 
or  any  civil  office  under  the  Crown  or  other 
public  employment,  or  any  ecclesiastical  ^benefice, 
or  any  place,  office,  or  emolument  in  any  uni- 
versity, college,  or  other  corporation,  or  be  entitled 
to  any  pension  or  superannuation  allowance 
payable  by  the  public,  or  out  of  any  public  fund, 
such  offioe,  benefice,  employment,  or  place  shall 
forthwith  become  vacant,  and  such  pension  or 
superannuation  allowance  or  emolument  shall 
forthwith  determine  and  cease  to  be  payable, 
nnlesi  such  person  shall  receive  a  free  pardon 
frpm_  Her  Mi^esty,  within  two  months  after  such 
jonviction,  or  before  the  filling  up  df  such  office, 
benefice,  employment,  or  place  if  given  at  a  later 
penod ;  and  such  person  snail  become,  and  (until 
he  shall  have  suffered  the  punishment  to  which 
ne  had  been  sentenced,  or  such  other  punish- 
nient  as  by  competent  authority  may  be  substi- 
tnted  for  the  same,  or  shall  receive  a  free  pardon 
|™n  Her  Majesty,)  shall  continue  thenceforth 
UMsapable  of  holding  any  military  or  naval  office, 
*  »ny  civil  office  under  the  Crown  or  other 
Pnbljc  employment,  or  any  ecclesiastical  benefice, 
""  of  being  elected,  or  sitting,  or  voting  as  a 

member  of  either  House  of  ftirliament,  or  of 


exercising  any  right  of  suffrage  or  other  parlia- 
mentary or  municipal  {ranchise  whatever  within 
England,  Wales,  or  Ireland. 

3.  It  shall  be  lawful  for  any  Court  by  which 
judgment  shall  be  pronounced  or  recorded,  upon 
the  conviction  of  any  person  for  treason  or  felony, 
in  addition  to  such  sentence  as  may  otherwise 
by  law  be  passed,  to  condemn  such  person  to 
the  payment  of  the  whole  or  any  part  of  the  costs 
or  expenses  incurred  in  and  about  the  prosecu- 
tion and  conviction  for  the  offence  of  which 
he  shall  be  convicted,  if  to  such  court  it  shall 
seem  fit  so  to  do;  and  the  payment  of  such 
costs  and  expenses,  or  any  part  thereof,  may  be 
ordered  by  the  Court  to  be  made  out  of  any 
moiieys  taken  firom  such  person  on  bis  appre- 
hennon,  or  may  be  enforMd  at  the  instance  of 
any  person  liable  to  pay,  or  who  nuty  have  paid 
the  same,  in  such  ana  the  same  manner  (subject 
to  the  provisions  of  this  Act)  as  the  payment  of 
any  oosts  ordered  to  be  paid  hy  tlie  judirment  or 
order  of  any  Court  of  competent  jurisdiction  in 
any  civil  action  or  proceeding  may  for  the  time 
bang  be  enforced  :  Provided,  that  in  the  mean- 
time and  until  the  recovery  of  such  costs  and 
expenses  from  the  person  so  convicted  as  afore- 
said, or  from  his  estate,  the  same  shall  be  paid 
and  provided  for  in  the  sai:ie  manner  as  if  this 
Act  had  not  passed ;  and  any  money  which  may 
be  recovered  m  respect  thereof  from  the  person 
so  convicted,  or  from  his  estate,  shall  be  appli- 
cable to  the  reimbursement  of  any  person  or  fund 
by  whom  or  out  of  which  such  costs  and  expenses 
may  have  been  paid  or  defrayed. 

4.  It  •hall  be  lawful  for  any  soeh  Court  as 
aforesaid,  if  it  ahall  tiiink  fit,  upon  the  applica- 
tion of  any  person  aggrieved,  and  immediately 
•ftcc  the  eonvictian  of  any  person  for  felony,  to 
award  any  sum  of  mon^,  not  exceeding  one 
hundred  poands,  by  way  of  satiaftustion  or  com- 
pensation for  any  loss  of  proper^  saftered  by  the 
applicant  through  or  by  means  et  tbe  sud  felony, 
and  the  amount  awarded  for  sueh  satisfaotion  or 
compensation  shall  be  deemed  a  judgment  debt 
due  to  the  person  emtitled  to  noeive  tbe  same 
ft«m  tbe  person  so  oonvieted,  and  the  order  for 
payment  of  sudi  amount  may  be  enforced  in  such 
and  the  same  manner  as  in  the  caae  of  any  costs 
ordered  by  the  Court  to  be  paid  under  the  last 
preceding  section  of  thia  Act. 

5.  The  word  "  forfeitare,"  in  the  eonatruction 
of  this  Act,  shall  not  include  any  fine  or  penalty 
imposed  on  any  convict  by  virtue  of  his  sentence. 
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6.  The  expression  "  conyict,"  as  herein-after 
used,  shall  he  deemed  to  mean  any  person  against 
whom,  after  the  passinf;  of  this  Act,  judgment  of 
death,  or  of  penal  servitude,  shall  have  been  pro- 
nounced  or  recorded  by  any  Court  of  competent 
jurisdiction  in  England,  Wales,  or  Ireland  upon 
any  charge  of  treason  or  felony. 

7.  When  any  convict  shall  die  or  be  made 
bankrupt,  or  shall  have  suffered  any  punishment 
to  whien  sentence  of  death  if  pronounced  or  re- 
corded against  him  may  be  lawfully  commuted, 
or  shall  have  undergone  the  full  term  of  penal 
servitude  for  which  judgment  shall  hare  been 
pronounced  or  recorded  against  him,  or  such 
other  punishment  as  may  by  competent  authority 
have  been  substituted  tat  such  fall  term,  or  shaU 
have  received  Her  Migesty's  pardon  for  the 
treason  or  felony  of  which  he  may  have  been 
convicted,  he  shall  thenceforth,  so  nr  as  relates 
to  the  provisions  hiacin-after  contained,  cease  to 
be  subject  to  the  operation  of  this  Act. 

8.  No  action  at  law  or  suit  in  equity  for  the 
recovery  of  any  property,  debt,  or  damage  what- 
soever shall  be  brouuht  by  any  convict  against 
any  person  during  the  time  while  he  shall  be 
subject  to  the  operation  of  this  Aot ;  and  every 
convict  shall  be  incapable,  during  such  time  as 
aforesaid,  of  alienating  or  charging  anv  property, 
or  of  making  any  contract,  save  as  £erein-after 
provided. 

9.  It  shall  be  lawful  for  Her  Majesty,  or  fSor 
any  person  in  that  behalf  authorised  br  Her 
Migesty,  under  Her  Royal  Sign  Manual  (and 
which  authority  may  be  given  either  generally 
or  with  reference  to  any  particular  case),  if  to 
Her  Majesty  or  to  the  person  so  authorized  it 
shall  se^m  fit,  by  writing  under  Her  M^esty's 
Royal  Sign  Manual,  or  under  the  hand  of  the 
person  so  authorized  as  aforesaid,  to  commit  the 
custody  and  management  of  the  property  of  any 
convict,  during  Her  Miyesty's  pleastire,  to  an 
administrator,  to  be  by  such  writing  appointed 
in  that  behalf;  and  every  such  appointment  may 
be  revoked  by  the  same  or  the  like  authority  by 
which  it  is  made ;  and  upon  any  determination 
thereof,  either  by  revocation  or  by  the  death  of 
any  such  administrator,  a  new  administrator  may 
be  appointed  by  the  same  or  the  like  authori^ 
from  time  to  time ;  and  evei^  such  new  adminis- 
trator shall,  upon  his  appointment,  be  and  be 
deemed  to  be  the  successor-in-law  of  the  former 
administrator;  and  idl  property  vested  in,  and 
all  powers  given  to,  such  former  administrator, 
by  virtue  of  this  Act,  shall  thereupon  devolve  to 
and  become  vested  in  such  successor,  who  shall 
be  bound  by  all  acts  lawfully  done  by  such 
former  administrator  during  the  continuance  of 
his  o£Sce;  and  the  provisions  herein-after  con- 


tained with  referoioe  to  any  administrator  shaU, 
in  the  case  of  the  awointmmt  of  more  than  one 
person,  apply  to  sndi  administrators  jmstty. 

10.  Upon  the  appointment  of  any  such  ad- 
ministrator in  manner  aforesaid,  all  the  real  and 
personal  proper^,  including  <jioaes  in  aotwUk 
to  which  the  convict  named  in  such  appointment 
was  at  the  time  of  his  oonviction,  or  shall  after- 
wards while  he  shall  continue  subject  to  tite 
operations  of  this  Act,  become  or  be  entitled, 
shall  vest  in  such  administrator  for  all  the  estate 
and  interest  of  such  convict  herein. 

1 1.  If,  in  the  instrument  by  wfaieb  any  radi 
administrate  is  appointed,  provision  shall  be 
made  for  the  lemunraation  of  such  administrator 
out  of  the  property  of  the  convict,  the  said  ad- 
ministrator may  receive  and  retain  for  his  own 
benefit  sudi  remuneration  aooorcUngly. 

12.  The  administrator  shall  have  absolute 
power  to  let,  mortgage,  sdl,  oonver^,  and  timnsfer 
any  part  of  such  propaitr  as  to  him  shaQ  seem 
fit. 

13.  It  shall  be  lawful  for  the  administrator  to 
pay  or  cause  to  be  paid  out  of  such  property,  or 
the  proceeds  thereof,  all  costs  and  expenses  whidi 
the  convict  may  have  been  condemned  to  pay; 
and  also  all  costs,  oharges,  and  expenses  ineorred 
bv  such  convict  in  and  about  hn  defbice  ;  and 
also  all  such  costs,  charges,  and  expenses  as  tiie 
said  administrator  ma^  inoiur  or  be  put  to  in  « 
about  the  carrying  this  Act  into  execu<aon  with 
reference  to  such  property,  wwith  reference  to 
any  claims  which  may  be  made  tiiereon. 

14.  llie  administrator  may  cause  payment  or 
satisfeotion  to  be  made  out  of  such  property  ot 
any  debt  or  liability  of  such  convict  which  may 
be  established  in  due  course  of  law,  or  may  other- 
wise be  proved  to  his  satisfaction,  and  may  also 
cause  any  property  which  may  come  to  his  hands 
to  be  ddivered  to  any  person  claiming  to  be 
justly  entitled  thereto,  upon  the  right  «^  such 
person  being  established  in  due  course  of  law,  or 
otherwise  to  his  satisfaction. 

15.  The  administrator  may  cause  to  be  paid  or 
satisfied  out  of  such  property  such  sum  of  money 
by  wav  of  satisfaction  or  compensation  for  any 
loss  of  property  or  other  iigury  alleged  to  have 
been  suffered  by  any  person  through  or  by  means 
of  any  alleged  criminal  or  fraudulent  aot  of  such 
convict,  as  to  him  shall  seem  just,  although  no 
proof  of  such  alleged  criminal  or  fraudulent  act 
ma^  have  been  made  in  any  Court  of  law  ot 
equity ;  and  all  claims  to  any  such  satisfeotion 
or  compensation  may  be  investigated  in  such 
manner  as  the  administrator  shall  think  fit,  and 
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the  demaion  of  the  adminiitrator  thereon  sh»ll  be 
binding  :  Provided  always,  that  nothing  in  this 
Act  shall  take  away  or  prejudice  any  right,  title, 
or  remedy  to  which  any  person  alleging  himself 
to  have  suffered  any  such  loss  or  injury  would 
have  been  entitled  by  law  if  this  Act  had  not 
paaaed. 

16.  The  admimetrator  may  oaate  such  pay- 
ments and  allowanees  for  the  support  or  mun- 
tenance  of  any  wife  or  child,  or  reputed  child  of 
such  convict,  or  of  any  other  relative  or  reputed 
relative  of  such  convict  dependent  upon  him  for 
snpport,  or  for  the  benefit  of  the  convict  himself, 
if  and  while  he  shall  be  lawfiiUy  at  largre  under 
any  licence,  as  to  such  administeator  shall  seem 
fit,  to  be  made  from  time  to  time  out  of  such 
property,  or  the  income  thereof. 

17-  The  several  powers  herein-before  g^iven  to 
the  said  administrator,  or  any  of  them,  may  be 
exercised  by  him  in  such  order  and  course,  as  to 
piiority  of  payments  or  otherwise,  as  he  shall 
think  fit;  and  all  contracts  of  letting  or  sale, 
mortgages,  conveyances,  or  transfers  of  property, 
bonft  fide  made  by  the  said  administrator  under 
the  powers  of  this  Act,  and  all  payments  or 
deliveries  over  of  property  bon&  fide  made  by 
or  under  the  authority  of  the  said  administrator 
for  any  of  the  purposes  herein-before  mentioned, 
shall  be  binding ;  and  the  propriety  thereof,  and 
the  sufficiency  of  the  grounds  on  which  the  said 
administrator  may  have  exercised  his  judgment 
ot  discretion  in  respect  thereof,  shall  not  be  in 
any  manner  called  in  question  by  such  convict, 
or  by  any  person  claiming  an  interest  in  such 
property  by  virtue  of  this  Act. 

18.  Subject  to  the  powers  and  provisions 
herein-before  contained,  all  such  property  and 
the  income  thereof  shall  be  preser^'ed  and  held 
in  trust  by  the  said  administrator,  and  the  income 
thereof  may,  if  and  when  the  said  administrator 
shall  think  proper,  be  invested  and  accumulated 
in  such  securities  as  he  sIuJl  from  time  to  time 
think  fit,  for  the  use  and  benefit  of  the  said  con- 
vict and  his  heirs  or  legal  personal  representa- 
tives, or  of  such  dther  persons  as  may  be  lawfully 
entitled  thereto,  according  to  the  nature  thereof; 
and  the  same,  and  the  possession,  administration, 
and  management  thereof,  shall  re-vest  in  and  be 
restored  to  such  convict  upon  his  ceasing  to  be 
sulueot  to  the  operation  of  this  Act,  or  in  and  to 
his  heirs  or  legal  personal  representatives,  or  snch 
other  persons  as  may  be  lawfully  entitled  thereto ; 
and  ail  the  powers  and  authorities  -  by  this  Act 
given  to  tiie  said  administrator  shall  from  thence- 
forth cease  and  determine,  except  so  far  as  the 
continuance  thereof  may  be  necessary  for  the  care 
and  preservation  of  such  property  or  any  part 
thereof,  until  the  same  shall  be  claimed  by  some 


person  lawfully  entitled  thereto,  or  for  obtaining 
payment  out  of  such  property,  or  of  the  proceeds 
thereof,  of  any  liabihties,  or  any  costs,  charges, 
or  expenses,  for  which  provision  is  made  by  this 
Act ;  for  which  purposes  such  powers  and  autho- 
rities shall  continue  to  be  in  fon%  until  possession 
of  such  property  shall  be  delivered  up  by  the  said 
administrator  to  some  person  being  or  claiming 
to  be  lawfully  entitled  thereto. 

19.  The  Bud  administrator  shall  not  be  answer- 
able to  any  person  for  any  properW  which  shall 
not  actually  have  come  to  his  hands  by  virtue  of 
this  Act,  nor  for  any  loss  or  damage  which  may 
happen  through  any  mere  omission  or  non- 
feasanoe  on  his  part  to  any  property  vested  in 
him  by  virtue  hereof. 

20.  The  costs  as  between  solicitor  and  oUent 
of  every  action  or  suit  which  may  be  brought 
against  the  said  administrator  with  reference  to 
any  such  property  as  aforesaid,  whether  during 
the  time  while  the  same  shall  be  and  continue 
vested  in  him  under  this  Act  or  after  the  same 
shall  cease  to  be  so  vested,  and  all  charges  and 
expenses  properly  incurred  by  him  with  reference 
thereto,  shall  be  a  first  charge  upon  and  shall  be 
paid  out  of  such  property,  unless  the  Court  before 
which  such  action  is  tned  or  such  suit  is  heard 
shall  think  fit  otherwise  to  order. 

21.  If  no  such  administrator  as  aforestid  shall 
have  been  appointed  an  interim  curator  of  the 
property  of  any  convict  may  be  appointed  by  anv 
justices  of  the  peaee  in  pet^  sessions  assembled, 
or,  where  there  are  no  petty  sessions,  by  any 
justice  of  the  peace  having  jurisdiction  in  the 
place  where  such  convict  before  his  conviction 
shall  have  last  usually  resided,  upon  the  appUca- 
tion  of  any  person  who  shall  be  able  to  satisfy 
snch  jnstioe  that  the  application  is  made  bon& 
fide  with  a  view  to  the  benefit  of  the  convict  or 
of  his  family,  or  to  the  due  and  proper  adminis- 
tration and  management  of  his  property  and 
a£hirs ;  and  the  interim  curator  to  be  appointed 
may  be  either  the  person  making  the  application 
or  any  other  penon  wilhng  to  accept  the  office, 
and  competent  to  discharge  its  duties,  as  to  such 
justice  shall  seem  fit. 

22.  Before  making  any  such  appointment  the 
justice  shall  require  the  applicant  to  make  oath 
that  no  administmtor  or  interim  cuntm  of  the 
property  of  such  convict  has  been  to  his  know- 
ledge or  belief  already  appointed ;  and  the  appli- 
cant shall  also  state  upon  oath,  to  the  best  of  nis 
knowledge  and  belief,  who  are  the  nearest  relatives 
(including  any  husband  or  wife)  of  such  convict, 
and  (if  any  such  there  be)  where  they  are  residing, 
and  whether  any  and  which  of  them  hav«  con- 
sented to  or  have  had  notice  of  such  applioation ; 
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and  it  shall  be  competent  for  such  justice  to  re- 
quire notice  of  such  application  to  be  given  to  all 
such  persons  and  in  such  manner  as  to  such 
justice  shall  seem  fit. 

23.  Any  interim  curator  so  appointed  may  be 
removed,  for  any  cause  shown  to  the  satisfaction 
of  the  justices  or  justice  or  the  Coiirt,  upon  the 
application  of  any  relative  of  the  convict,  or  of 
any  person  interested  in  the  due  and  proper  ad- 
ministration and  management  of  his  property 
and  affairs,  either  by  the  petty  sessions  or  justice 
by  whom  he  was  appointed  (or,  in  the  event  of 
such  justice  dying  or  being  unable  to  act,  by  any 
other  justice  having  the  like  jurisdiction,)  or  by 
any  Court  in  which  proceedings  for  an  account 
may  be  instituted  as  herein-after  provided ;  and 
upon  the  death  or  removal  of  any  such  interim 
curator  a  new  interim  curator  may  be  appointed 
in  the  same  manner  and  by  the  like  authority  aa 
aforesaid,  or  (in  case  any  such  proceedings  shall 
be  then  depending)  by  the  Court  in  which  any 
such  proceedings  shall  be  so  de|>ending  as  afore- 
said. 

24.  Every  interim  curator  so  appointed  as 
aforesaid  shall  have  power  (unless  and  until  an 
administrator  shall  be  appointed  under  this  Act, 
in  which  case  the  authority  of  such  interim 
curator  shall  thenceforth  cease  and  determine,)  to 
sue  in  his  own  name  as  such  interim  curator,  at 
law  or.  in  equity,  for  the  possession  and  recovery 
of  any  part  of  the  property  in  respect  of  which  he 
shall  have  been  so  appointed,  or  for  damages  in 
respect  of  any  injury  thereto,  and  to  defend  in  his 
own  name  as  such  interim  curator  any  action  or 
suit  brought  against  such  convict  or  against  him- 
self in  respect  of  such  property,  and  to  receive 
and  give  legal  discbaivea  for  all  rents,  dividends, 
interest,  ana  income  of  or  arising  from  such  pro- 
perty, and  also  to  receive  and  give  discharges  for 
any  debts  due  to  such  convict,  or  forming  part  of 
bis  property,  and  to  pay  and  discharge  all  or  any 
debts  due  from  such  convict  out  of  such  property, 
and  to  settle  and  adjust  accounts  with  any  debtor 
or  creditor  of  such  convict,  and  genmlly  to 
manage  and  administer  the  property  at  such  con- 
vict ;  and  also  to  make  or  cause  to  be  made  such 
payments  and  allowances  for  the  support  or 
muntenance  of  any  wife  or  child  of  such  convict, 
or  of  any  other  relative  dependent  on  him  for 
•upport,  as  shall  be  spMially  authorized  by  any 
such  justice  or  Court  aforesaid  (who  shall  have 
power  from  time  to  time  to  authorize  the  same), 
or  by  any  other  Court  having  competent  jurisdic- 
tion to  authorize  the  same,  out  of  the  income  of 
such  property,  or  (in  case  such  income  shall  be 
insufficient  for  that  purpose)  out  of  the  capital 
thereof;  and  every  such  interim  curator  shall  be 
entitled  to  retain  out  of  such  property,  or  out  of 
the  income  thereof,  all  his  costs,  cnarges,  and  ex- 


penses properly  ineurred  in  and  about  the  dis- 
charge of  hts  duties  as  such  curator. 

25.  Any  personal  property  of  such  convict  may 
be  sold  and  transferred  by  such  interim  curstor 
by  and  with  the  authority  of  such  justice  or 
Court  aa  aforesaid,  or  of  any  other  Court  having 
competent  jurisdiction  to  order  the  same,  but  not 
otherwise ;  and  such  interim  curator  shall  be  ao- 
coantable  for  the  proceeds  of  any  property  so  sold 
in  the  same  manner  as  for  such  property  while 
remaining  unsold. 

26.  All  proceedinpfs  at  law  or  in  equity  doly 
instituted  by  or  against  any  such  interim  curator 
may  (in  case  of  an  administrator  or  a  new  interiin 
curator  being  afterwards  appointed)  be  contiaued 
by  or  against  such  administrator  or  such  new 
interim  curator  without  any  abatement  thereof, 
the  appointment  of  such  administrator  or  new 
interim  curator  being  entered  (^  way  of  sug- 
gestion on  the  record,  or  otherwue  stated  upon 
the  proceedings,  according  to  the  practice  of  such 
Court;  and  ell  acts  lawfully  done  and  contracts 
lawfully  made  by  such  interim  curator  with  re- 
spect to  any  property  of  such  convict  before  the 
appointment  of  such  administiator  at  such  new 
interim  curator  shall  be  binding  upon  sudi  admi- 
nistrator or  such  new  interim  curator  after  bis 
appointment. 

27.  All  judgments  or  orders  for  the  payment  of 
money  of  anv  Court  of  law  or  equity  against  sndi 
convict  which  shall  have  been  duly  recovnred  or 
made,  either  before  or  after  his  conviction,  may 
be  executed  against  any  property  of  such  convict 
under  the  care  and  mantifement  of  any  audi 
interim  curator  as  aforesaid,  or  in  the  hands  of 
any  person  who  may  have  taken  upon  himself  the 
possession  or  management  thereof  without  legal 
authority,  in  the  same  manner  as  if  auch  property 
were  in  the  poaseasion  or  power  of  such  convict; 
and  all  such  judgments  or  orders  may  likewise  be 
executed  by  writ  of  scire  facias  or  otherwise,  ac- 
cording to  the  practice  of  the  Court,  against  any 
such  property  which  may  be  vested  in  any  admi- 
nistrator of  the  property  of  such  convict  under 
the  authority  of  tnis  Act. 

28.  It  shall  be  competent  for  Her  Muesty'a 
Attorney  General,  or  otner  the  chief  law  omctse  of 
the  Crown  for  the  time  being  in  any  part  of  Her 
Majesty's  dominions,  or  for  any  person  who  (if 
such  convict  were  dead  intestate)  would  be  his 
heir  at  law,  or  entitled  to  his  personal  estate,  or 
any  share  thereof,  under  the  Statutes  of  Distribu- 
tion or  otherwise,  or  for  any  person  authorised 
by  Her  Majesty's  Attorney  General,  or  by  auch 
chief  law  officer  as  aforesaid,  in  that  behalf,  to 
apply  in  a  summary  way  to  any  Court  which  (if 
such  convict  were  dead)  would  have  jurisdiction 
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to  entertain  a  suit  for  the  administration  of  his 
real  or  personal  estate,  to  issue  a  writ  of  sum- 
mons calling  upon  any  administrator  or  in- 
terim curator  of  the  property  of  such  convict 
^pointed  under  this  Act,  or  any  person  who 
without  legal  authority  shall  have  possessed  him- 
self of  any  part  of  the  property  of  such  convict,  to 
account  for  his  receipts  and  payments  in  respect 
of  the  property  of  such  convict,  in  such  manner 
aa  such  Ck>urt  shall  direct ;  and  it  shall  be  lawful 
for  such  Court  thereupon  to  issue  such  writ  of 
sommons,  and  to  enforce  obedience  thereto,  and 
to  all  orders  and  proceedings  of  such  Court  con- 
sequent thereon,  m  the  same  manner  as  in  anr 
other  case  of  process  lawfully  issuing  out  of  such 
Ckmxt ;  and  such  Court  shall  thereupon  have  full 
power,  jurisdiction,  and  authority  to  take  all  such 
accounts,  and  to  make  and  give  all  such  orders 
and  directions,  as  to  it  shall  seem  proper  or  neces- 
sary for  the  purpose  of  securing  tne  due  and 
proper  care,  administration,  and  management  of 
the  property  of  such  convict,  and  the  due  and 
proper  appbcation  of  the  same  and  of  the  income 
thereof,  and  the  accumulation  and  investment  of 
auch  balances,  if  any,  as  may  from  time  to  time 
remain  in  the  hands  of  any  such  administrator  or 
interim  curator,  or  other  person  as  aforesaid  in 
respect  of  such  property;  and  so  long  as  anv 
ancn  proceedings  shall  be  pending  in  any  such 
Court,  every  such  administrator  or  interim 
curator,  or  other  person,  shall  act  in  the  exercise 
of  all  powers  vested  in  him  under  this  Act,  or 
otherwise  in  all  respects  as  such  Court  shall 
direct ;  and  it  shall  be  lawful  for  such  Court  (if  it 
shall  think  fit)  to  authorize  and  direct  any  act  to 
be  done  by  any  such  interim  curator  which  might 
competently  be  done  by  an  administrator  duly 
appointed  under  this  Act. 

29.  Subject  to  the  provisions  of  this  Act,  every 
such  sdmmistrator,  mterim  curator,  and  other 


person  as  aforesaid  shall,  from  and  after  tiie  time 
when  such  convict  shall  cease  to  be  subject  to  the 
operation  of  this  Act,  be  accountable  to  such  con- 
vict for  all  property  of  such  convict  which  shall 
have  been  by  him  possessed  or  received  and  not 
duly  administered,  m  the  same  manner  in  which 
any  guardian  or  trustee  is  now  accountable  to  his 
wwdor  cestuique  trust,  but  subject  nevertheless 
and  without  prejudice  to  the  administration  and 
application  of  such  property  under  and  according 
to  the  powers  of  this  Act. 

30.  Provided  always,  that  no  property  acquired 
by  a  convict  during  the  time  whicn  he  shall  be 
lawfully  at  large  under  any  licence  shall  vest  in 
any  administrator  appointed  under  this  Act,  but 
such  convict  shall  be  entitled  thereto  without  any 
interference  on  the  part  of  any  administrator  or 
interim  curator  appointed  under  this  Act,  and 
during  the  time  last  aforesaid  the  disabilities 
mentioned  in  the  eighth  section  of  this  Act  shall, 
as  to  such  convict,  be  suspended. 

31.  From  and  after  the  passing  of  this  Act,  such 
portions  of  the  Acts  of  the  thirtieth  year  of  George 
the  Third,  chapter  for^-eiKht,and  the  fifty-fourth 
year  of  George  the  1  bird,  chapter  one  nundred 
and  forty-six,  as  enacts  that  the  judgment  required 
by  law  to  be  awarded  against  persons  adjudged 
gruilty  of  high  treason  shall  include  the  dnwmg 
of  the  person  on  a  hurdle  to  the  place  of  execu- 
tion, and,  after  execution,  the  severing  of  the  head 
from  the  body,  and  the  dividing  of  the  body  into 
four  quarters,  shall  be  and  are  hereby  repealed. 

32.  Provided  always,  that  nothing  in  this  Act 
shall  be  deemed  to  uter  or  in  anywise  affect  the 
law  relating  to  felony  in  England,  Wales,  or  Ire- 
land, except  as  herein  is  expressly  enacted. 

33.  This  Act  shall  not  apply  to  Scotland. 


Chap.  24. 
The  Metropolitan  Board  of  fForks  (Loans)  Act,  1870. 


ABSTRACT   OF  THE    ENACTMENTS. 

1.  Short  titles  and  construction. 

2.  CoTopositionfor  stamp  on  transfers  of  existing  stock. 

3.  Composition  for  stamp  on  tranters  of  future  stock. 

4.  Composition  for  stamp  on  transfers  of  terminable  annuities. 
6.  Exemption  of  transfers  from  stamp. 

6.  Payment  of  composition,  and  recovery  thereqf, 

7.  Amendment  of  section  11.  of  former  Act. 

8.  Alteration  of  reference  as  to  stock  certificates. 
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An  Act  for  making  farther  provision  re- 
specting the  borrowing  of  money  by 
the  Metropolitan  Board  of  Works. 

(4ith  July  1870.) 

Bb  it  enacted  b^  the  Queen's  most  Excellent 
Miyesty,  bf  and  with  the  adyice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  The  Metropolitan 
Board  of  Works  (Loans)  Act,  1870,  and  shall 
have  effect  as  one  Act  with  The  Metropolitan 
Board  of  Works  (Loans)  Act,  1869,  in  this  Act 
referred  to  as  the  principal  Act;  and  the  prin- 
cipal Act  and  this  Act  mar  be  cited  together  as 
The  Metropolitan  Board  of  Works  (Louis)  Acta, 
1869  and  1870. 

2.  By  way  of  composition  for  stamp  duly 
chargeable  on  transfers  of  metropolitan  consoh- 
dated  stock  issued  before  the  passmg  of  this  Act, 
the  Metropolitan  Board  of  Works  shall,  within 
seven  days  after  the  passing  of  this  Act,  pay  to 
the  Commissioners  of  Inland  Revenue  the  sum  of 
nine  thousand  eight  hundred  and  ninety-five 
pounds  two  shillings  and  sixpence. 

3.  By  way  of  composition  for  stamp  dnt^ 
chargeable  on  transfers  of  metropolitan  consoU- 
dated  stock  from  time  to  time  issued  after  the 
pasmng  of  this  Act,  the  Metropolitan  Board  of 
Works  shall,  within  seven  days  after  issuing  any 
such  stock,  pay  to  the  Commissioners  of  Inland 
Revenue  a  sum  calculated  at  the  rate  of  seven 
shillings  and  sixpence  for  every  full  sum  of  one 
hundred  pounds  of  stock  issued,  and  also  for 
even-  fractional  part  of  one  hun(b«d  pounds  of 
stock  issued  to  any  holder. 


4.  By  way  of  composition  for  stamp  duty 
chargeable  on  mefzopolitan  annuities  from  time 
to  time  granted  after  the  pasaiiv  of  this  Act,  the 
Metropolitan  Board  of  Works  shall,  within  seven 
days  after  granting  any  such  annnity,  pay  to  the 
Commissioners  of  Inland  Revenue  a  sum  calcu- 
lated at  the  rate  of  seven  shillings  and  oxpenoe 
for  every  flill  sum  of  one  hundred  pounds,  sod 
also  for  any  fivotional  part  of  one  hundred 
pounds,  of  tne  value  of  the  annuity,  which  value 
shall  be  computed  in  sudi  manner  as  t^e  Trea- 
sury from  time  to  time  direct. 

6.  In  consideration  of  the  provisions  ft>r  com- 
position in  Hat  Act  contained,  transfers  of  metro- 
poUtan  consolidated  stodc  issued  or  to  be  issued, 
and  stock  certificates  in  respect  thereof,  and 
transfers  of  metropoUtan  annuities,  are  hoel^, 
notwithstanding  anything  in  the  principal  Act, 
exempted  from  stamp  duty. 

6.  All  sums  payable  by  the  Meti«politan  Board 
of  Works  under  this  Act  by  way  of  composition 
for  stamp  duty  shall  be  paid  out  of  money  raised 
or  to  be  raised  by  the  issuing  of  metropolitan  con- 
solidated stock,  or  by  the  granting  of  metropolitan 
annuities ;  and  the  same  shall  be  recoverable  as 
stamp  duties. 

7.  Section  eleven  of  the  principal  Act  shall 
have  efiisct  as  if  in  paragraph  (1.)  tnereof  "trans- 
feror "  were  substituted  for  "  transferee." 

8.  In  the  event  tt  any  Act  being  passed  in  the 
present  session  of  Parliament  containing  provi- 
sions in  substitution  for  The  Stock  Certificate 
Act,  1863,  section  sixteen  of  the  principal  Act 
shall  have  effect  as  if  the  substituted  provisions 
were  referred  to  in  that  section  in  lieu  of  The 
Stock  Certificate  Act,  1863. 


Ckajp.  25. 
Norwich  Voters  DisfranehUement. 


ABSTRACT  OF  TBK  RNACTMKNT8. 


1.  Bi^anchisement  of  certain  voters  of  the  city  <f  Norwich. 

2.  Persons  against  whom  proceedings  have  been  instituted  not  disquaUfled  until  adjudged  guilty  of 

bribery. 

3.  Evidence  qf  report. 
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An  Act  to  disfranchise  certain  Voters  of 
the  City  of  Norwich,  (4th  July  1870.) 

WasBEAS  the  Commissionen  appointed  under 
a  commission  of  Her  Muesty,  dated  the  twenty- 
third  day  of  June  one  thousand  eight  hundred 
and  sirty-nine,  for  the  purpose  of  making  in- 
quiries into  the  existence  of  corrupt  practices  at 
the  election  of  members  to  serve  in  Parliament 
for  tiie  city  of  Norwich,  held  in  the  month  of 
November  one  thousand  eight  hundred  and  sixty- 
eight,  hare  by  their  report,  dated  the  fifteenth 
day  of  Februaiy  one  thousand  eight  hundred  and 
seventy,  reported  to  Her  Majesty  that  the  several 
persona  named  in  the  schedule  marked  A.  annexed 
to  their  report  were  guilty  of  bribery;  that  the 
levoal  persons  named  in  the  schedule  marked  B, 
annexed  to  their  report  were  bribed ;  and  that  the 
several  persons  named  in  the  schedule  marked  C. 
annexed  to  their  report  were  guilty  of  corruptly 
influencing  voters  by  treating : 

Be  it  enacted  by  the  Queen's  most  Excellent 
M^eety,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Pariiament  assembled,  and  by  the 
uithori^  of  the  same,  as  follo?ra : 


1.  From  and  after  the  passing  of  this  Act,  none 
of  the  persons  so  named  in  the  said  schedules,  or 
any  of  them,  shall  at  any  time  hereafter  have  the 
right  of  voting  at  any  election  of  a  member  or 
members  to  serve  in  Parliament  for  the  city  of 
Norwich. 

2.  Neither  Arthur  Biffnold,  nor  Orlando  D. 
Ray,  mentioned  in  schedule  A.  annexed  to  the 
said  report,  nor  any  person  against  whom  any 
criminsl  proceeding  has  been  instituted  by  the 
Attorney  General  ^r  such  bribery,  shall  be  sub- 
ject to  any  disqualification  under  this  Act  until 
he  shall  be  or  shall  have  been  adjudged  guilty  of 
such  bribery. 

3.  Any  copy  of  the  said  report  by  the  said 
Commissioners  appointed  for  the  purpose  of 
making  inquiries  into  the  existence  of  corrupt 
practices  in  the  said  city  of  Norwich,  with  toe 
schedules  thereunto  annexed,  purporting  to  be 
printed  by  the  Queen's  printers,  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  sufficient 
evidence  of  the  said  report,  and  of  the  schedudes 
annexed  thereto. 


Chap.  36. 
Saie  o/Poitotu  {Ireland). 


ABSTRACT  OP  THK  BNACTMKNTS. 

1.  Articles  named  in  Schedule  A.  to  be  deemed  poisons  within  meaning  of  this  Act. 

2.  Regulations  to  be  observed  in  the  sale  of  poisons. 

3.  Adulteration  of  Food  or  Drink  Act  to  extend  to  medieinet. 

4.  Recovery  and  application  of  penalties. 

Schedules. 


An  Act  to  regulate  the  Sale  of  Poisons 
in  Ireland.  (14th  July  1870.) 

Whbrkas  it  is  expedient  for  the  safety  of  the 
public  that  due  provision  should  be  made  to 
Kgulate  the  sale  of  poisons  in  Ireland ; 

Be  it  enacted  by  the  Queen's  most  Excellent 
Uijtsty,  by  and  with  ths  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
>»  this  present  Pariiament  assembled,  and  by  the 
wthority  of  the  same,  as  follows ; 

1.  The  several  articles  mentioned  in  the  Sche- 
wde  A.  to  this  Act  annexed  sh^  be  deemed  to 
M  poisons  within  the  meaning  of  this  Act ;  and 
toe  King  and  Queen's  College  of  Physicians  in 
~*l»iid  may  from  time  to  time,  by  resolution, 
oeclaie  that  any  article  other  than  those  men- 


tioned in  the  said  schedule  and  in  soofa  resolution 
named  ought  to  be  deemed  a  poison  within  the 
meaning  of  this  Act;  and  thereupon  the  said 
College  shall  submit  the  said  rMolution  for  the 
approval  of  Her  Miyesty's  Privy  Council  in 
Ireland,  and  if  such  approval  shall  be  given,  then 
such  resolution  and  approval  shall  be  advertised 
in  the  "  Dublin  Gazette;"  and  on  the  expiration 
of  one  month  from  such  advertisement  the  article 
named  in  such  resolution  shall  be  deemed  to  be 
a  poison  within  the  meaning  of  this  Act. 

2.  It  shall  be  unlawful  to  sell  any  poison,  either 
by  wholesale  or  by  retail,  unless  the  box,  bottle, 
vessel,  wrapper,  or  cover  in  which  such  poison  is 
contained  oe  distinctly  labelled  with  the  name 
of  the  article,  and  the  word  "poison,"  and  with 
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the  name  and  address  of  the  seller  of  the  poison ; 
and  it  shall  be  unlawful  to  sell  any  of  the  poisons 
which  are  named  in  the  first  part  of  Schedule  A. 
to  this  Act  annexed,  or  which  may  hereafter  be 
added  thereto  under  section  one  of  this  Act,  to 
any  person  unknown  to  the  seller,  unless  such 
person  is  introduced  by  some  person  known  to 
the  seller ;  and  on  every  sale  of  any  such  article 
the  seller  shall,  before  delivery,  make  or  cause  to 
be  made  an  entry  in  a  book  to  be  kept  for  that 
purpose,  stating,  in  the  form  set  forth  in  the 
Schedule  B.  to  this  Act  annexed,  the  date  of  the 
sale,  the  name  and  address  of  the  purchaser,  the 
name  and  quantity  of  the  article  sold,  and  the 

Eurpose  for  which  it  is  stated  by  the  purchaser  to 
e  required,  to  which  entry  the  signature  of  the 
purchaser  and  of  the  person  (if  any)  who  intro- 
duced him  shall  be  affixed;  and  any  person 
selling  poison  otherwise  than  is  herein  provided 
shall  De  liable  to  a  penalty  not  exceeding  five 
pounds  for  the  first  offence,  and  to  a  penalty  not 
exceeding  ten  pounds  for  the  second  or  any  sub- 
sequent offence ;  and  for  the  purposes  of  this 
section  the  person  on  whose  behalf  any  sale  is 
made  by  any  apprentice  or  ser^-ant  shall  be  deemed 
to  be  the  seller ;  but  the  provisions  of  this  section 
which  are  solely  applicable  to  poisons  in  the  first 
part  of  the  Schedule  A.  to  this  Act  annexed,  or 
which  require  that  the  label  shall  contain  the 
name  and  address  of  the  seller,  shall  not  apply  to 
articles  to  be  exported  firom  Ireland  by  wholesale 
dealers,  nor  to  sales  by  wholesale  to  retail  dealers 
in  the  ordinary  course  of  wholesale  dealing,  nor 
shall  any  of  the  provisions  of  this  section  apply 
to  any  medicine  supplied  by  a  duly  quakned 
apothecary,  nor  apply  to  any  uticle  when  forming 


part  of  the  ingredients  of  any  medicine  dispensed 
by  a  duly  qualified  apothecary,  provided  such 
medicine  be  labelled  in  the  manner  aforesud  with 
the  name  and  address  of  the  seller,  and  the  in- 
gredients thereof  be  entered  with  the  name  of  the 
person  to  whom  it  is  sold  or  delivered  in  a  book 
to  be  kept  by  the  seller  for  that  purpose ;  and 
nothing  m  this  Act  contained  shall  repeal  or 
affect  any  of  the  provisions  of  the  Act  of  the 
fourteenth  and  fifteenth  years  of  the  reign  of  Her 
present  Migesty,  intituled  "  An  Act  to  regulate 
the  Sale  of  Arsenic." 

3.  The  provisions  of  the  Act  of  the  twenW- 
third  and  twenty-fourth  years  of  the  reign  of  Htx 
present  Majesty,  intituled  "An  Act  for  preventing 
the  Adulteration  of  Articles  of  Food  or  Orink," 
shall  extend  to  all  articles  usually  taken  or  sold 
as  medicines,  and  every  adulteration  of  any  such 
article  shall  be  deemed  an  admixture  iqjunous  to 
health. 

4.  Every  penalty  recoverable  under  the  pro- 
visions of  this  Act  shall  be  recoverable  in  a  sum- 
mary way,  with  respect  to  the  police  district  of 
DuoUn  metropolis  subject  and  according  to  tile 
provisions  of  any  Act  regulating  the  powers  and 
duties  of  justices  of  the  peace  "for  such  district  or 
of  the  police  of  such  district,  and  with  respect  to 
other  parts  of  Ireland  before  a  justice  or  justices 
of  the  peace  sitting  in  petty  sessions,  subject  and 
according  to  the  provisions  of  the  Petty  Sesaons 
(Ireland)  Act,  1851,  and  any  Act  amending  the 
same,  and  shall  be  applied  according  to  tbe  pro- 
visions of  the  Fines  Act  (Ireland),  1851,  or  any 
Act  amending  the  same. 


Part  I. 


Arsenic,  and  its  preparations. 
Prussic  acid. 

Cyanides  of  potassium  and  all  metallic  cyanides. 
Strychnine,  and  all  poisonous  vegetable  alka- 
loids and  their  salts. 
Aconite,  and  its  preparations. 


Emetic  tartar. 

Corrosive  sublimate. 

Cantharides. 

Savin,  and  its  oil. 

Ergot  of  rye,  and  its  preparations. 


Part  II. 


Oxalic  acid. 

Chloroform. 

Belladonna,  and  its  preparations. 

Essential  oU  of  almonds,  unless  deprived  of  its 

prussic  acid. 
Opium,  and  all  preparations  of  opium  or  of 

poppies. 
Preparations  of  corrosive  sublimate. 
Preparations  of  morphine. 


Red  oxide  of  mercury  (commonly  known  as 
red  precipitate  of  mercury). 

Ammoniated  mercury  (commonly  known  as 
"white  precipitate  of  mereury). 

Every  compound  contaiuinff  any  of  the  pmsons 
mentioned  in  this  schemile,  when  prepared 
or  sold  for  the  destruction  of  vermin. 

The  tincture  and  all  vesicating  liquid  pre- 
parations of  cantharides. 
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Date. 


Name 
of  ForchaBer. 


Name 

and  Qnantity 

of  Poison 

sold. 


Purpose 
for  Trhich  it 
is  required. 


Signature 
of  Purchaser. 


Signature  of 

Person 
introducbg 
Purchaser. 


Chap.  27. 
The  Protection  of  Inventions  Act,  1870. 


ABSTRACT   OF  THE    ENACTMENTS. 

1.  Short  title. 

'2,  Exhibition  of  new  invenlioTis  not  to  prejudice  patent  rights. 

3.  Eichibition  of  designs  not  to  prpudice  right  to  registration. 

4.  Application  of  Act  to  international  exhibitions  in  general. 


An  Act  for  the  Protection  of  Inventions 
exhibited  at  International  Exhibitions 
in  the  United  Kingdom. 

(14th  July  1S70.) 

Whereas  it  is  expedient  that  such  pro- 
tection as  is  heiein-after  mentioned  should  be 
afforded  to  persons  desirous  of  exhibiting  new 
inventions  at  exhibitions  to  be  held  in  the  United 
Kingdom : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  br  and  with  the  advioe  and  consent  of 
tiie  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows ;   (that  is  to 

1.  This  Act  may  be  cited  as  "The  Protection 
of  Inventions  Act,  1870." 

2.  The  exhibition  of  any  new  invention  at  any 
international  exhibition  shall  not,  nor  shall  the 
publication  during  the  period  of  the  holding  of 
such  exhibition  of  any  description  of  such  inven* 
tion,  nor  shall  the  user  of  such  invention  for  the 
purposes  of  such  exhibition,  and  within  the  place 
where  the  same  may  be  held,  nor  shall  the  user 
of  such  invention  elsewhere  by  any  person  with- 
out the  privity  and  consent  of  the  true  and  first 
inventor  thereof,  prejudice  the  right  of  the  exhi- 


bitor thereof,  he  being  the  true  and  first  inventor, 
within  six  months  from  the  time  of  the  opening 
of  such  exhibition,  to  leave  at  the  office  of  the 
Commissioners  of  Patents  a  petition  for  the  grant 
of  letters  patent  for  such  invention  and  the 
declaration  accompanying  the  same,  and  a  pro- 
visional specification  or  a  complete  specification 
thereof,  under  The  Patent  Law  Amendment  Act, 
1852,  and  the  Acts  amending  the  same,  or  to 
obtain  provisional  protection  or  letters  patent  for 
such  invention  in  pursuance  of  those  Acts,  nor 
invalidate  any  letters  patent  which  may  be 
granted  for  such  invention  upon  any  such 
petition  as  aforesaid. 

3.  The  exhibition  at  any  international  exhi- 
bition of  any  new  design  capable  of  being  regis- 
tered provisionally  under  "  The  Designs  Act, 
1850,"  or  of  any  article  to  which  such  design  is 
applied,  shall  not,  nor  shall  the  publication 
during  the  period  of  the  holding  of  such  exhi- 
bition of  any  description  of  such  design,  prejudice 
the  right  of  any  person  to  register,  provisionally 
or  otherwise,  such  design,  or  invalidate  any 
provisional  or  other  registration  which  may  be 
granted  for  such  design. 

4.  The  term  "  international  exhibition  "  shall 
mean  in  this  Act  the  Workmen's  International 
Exhibition  to  be  held  in  the  year  one  thousand 
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eight  hundred  and  seventy ;  also  any  of  the 
annual  international  exhibitions  of  select  works 
of  fine  and  industrial  art  and  scientific  inventions 
to  be  held  in  the  year  one  thousand  eight  hun- 
dred and  seventy-one  and  succeeding  years, 
under  the  direction  of  Her  Majesty's  Commis- 
sionert  for  the  Exhibition  of  one  thousand  eight 


hundred  and  fifty-one ;  also  any  international 
exhibition  which  the  Board  of  Trade  may,  upon 
the  application  of  any  persons  desirous  of  holmng 
such  exhibition,  certify  to  be  in  their  judgment 
calculated  to  promote  British  art  or  indusby,  and 
to  prove  beneficial  to  the  mercantile  or  industrious 
classes  of  Her  Majesty's  subjects. 


Chap.  28. 
The  Attorney^  and  Solicitors'  Act,  1870. 


ABSTRACT  OF  THB  ENACTMENTS. 

Preliminaty. 

1.  Short  title. 

2.  Extent  of  Act. 

3.  Interpretation  of  terms. 

Part  I. — Agreements  between  Attorneys  or  Solicitors  and  their  Clients. 

4.  The  remuneration  of  attorneys  and  solicitors  may  be  fixed  by  agreement.     Amount  payable  under 

agreement  not  to  be  paid  until  allowed  by  taxing  officer. 
6.  Saving  of  interests  of  third  parties. 

6.  Agreements  shall  exclude  further  claims. 

7.  Reservation  of  responsibility  for  negligence. 

8.  Examination  and  enforcement  of  agreements. 

9.  Improper  agreements  may  be  set  aside. 

10.  Agreements  may  be  re-opened  after  payment  in  qiecial  cases. 

11.  Prohibition  of  certain  stipulations. 

12.  Not  to  give  validity  to  contracts,  SfC.  which  may  be  void  in  bankruptcy. 

13.  Provision  in  case  of  death  or  incapacity  of  the  attorney. 

14.  As  to  change  of  attorney  after  agreement. 
16.  Agreements  shall  be  exempt  from  taxation. 


Part  II. — General  Promsioms. 

16.  Security  may  be  taken  for  fiiture  costs. 

17.  Interest  may  be  allowed  on  taxations  in  respect  of  disbursements  and  advances. 

18.  Taxing  officer  to  have  regard  to  character  of  services. 

19.  Revival  of  order  for  payment  of  costs. 

20.  Power  to  attorneys,  Sfc.  to  perform  acts  as  appertain  to  office  of  proctor. 


An  Act  to  amend  the  Law  relating  to 
the  Remuneration  of  Attorneys  aud 
Solicitors.  (14th  July  1870.) 

Whereas  it  is  expedient  to  amend  the  law 
relating  to  the  remuneration  of  attorneys  and 
solicitors : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  aa  "The  Attorneys* 
and  SoUdton'  Act,  1870." 


2.  This  Act  shall  not  extend  to  Sootl«nd. 

3.  In  the  construction  of  this  Act,  unless 
where  the  context  otherwise  requires,  the  words 
following  have  the  significations  herein-after 
respectively  assigned  to  them ;  that  is  to  say. 

The  words  "attorney  or  solicitor"  mean  an 
attorney,  solicitor,  or  proctor  qualified  ac- 
cording to  the  provisions  of  the  Acts  for  the 
time  being  in  force  relating  to  the  admission 
and  quaMcation  of  attorneys,  solicitors,  or 
proctors ; 
"  Person  "  includes  a  corporation  : 
"  Client "  includes  any  person  who,  as  a  prin- 
cipal or  on  behalf  of  another  person,  retains 
or  employs,  or  is  about  to  retain  or  employ. 
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an  attorney  or  solicitor,  and  any  person  who 
is  or  may  be  liable  to  pay  the  bill  of  an 
attomer  or  solicitor  for  any  services,  fees, 
ooeta,  diaiges,  or  diabursements. 

Part  I. — Agreements  between  Attorneys  or  Soli- 
citors and  their  Clients. 
4.  An  attorney  or  solicitor  may  make  an  agree- 
ment in  writing  with  his  client  respecting  the 
amount  and  manner  of  payment  for  tne  whole  or 
any  part  of  any  past  or  future  services,  fees, 
charges,  or  disbursements  in  respect  of  business 
done  or  to  be  done  by  such  attorney  or  solicitor, 
whether  as  an  attorney  or  solicitor  or  as  an 
advocate  or  conveyancer,  either  by  a  gross  sum, 
or  by  commission  or  per-centage,  or  by  salary  or 
otherwise,  and  either  at  the  same  or  at  a  greater 
or  at  a  less  rate  as  or  than  the  rate  at  which  he 
would  otherwise  be  entitled  to  be  remunerated, 
subject  to  the  provisions  and  conditions  in  this 
part  of  this  Act  contained  :  Provided  always,  that 
when  anv  such  agreement  shall  be  made  in 
respect  of  business  done  or  to  be  done  in  any 
action  at  law  or  suit  in  equity,  the  amount  pay- 
able under  the  agreement  shall  not  be  received  by 
the  attorney  or  solicitor  until  the  agreement  has 
been  examined  and  allowed  by  a  taxing  ofBcer  of 
a  court  having  power  to  enforce  the  agreement ; 
and  if  it  shall  appear  to  such  taxing  officer  that 
the  agreement  is  not  fair  and  reasonable  he  may 
require  the  opinion  of  a  court  or  a  judge  'to  be 
taken  thereon  by  motion  or  petition,  and  such 
court  or  judge  shall  have  power  either  to  reduce 
the  amount  payable  under  the  agreement  or  to 
order  the  agreement  to  be  cancelled  and  the  costs, 
fees,  charges,  and  disbursements  in  respect  of  the 
business  done  to  be  taxed  in  the  same  manner  as 
if  no  such  agreement  bad  been  made. 

5.  Such  an  agreement  shall  not  affect  the 
amount  of,  or  any  rights  or  remedies  for  the 
recovery  of,  any  costs  recoverable  from  the  client 
by  any  other  person,  or  payable  to  the  client  by 
any  other  person,  and  any  such  other  person  may 
require  any  costs  payable  or  recoverable  by  him 
to  or  irom  the  cUent  to  be  taxed  according  to  the 
rules  for  the  time  being  in  force  for  the  taxation 
of  such  costs,  unless  such  person  has  otherwise 
agreed :  Provided  always,  that  the  client  who  has 
entered  into  such  agreement  shall  not  be  entitled 
to  recover  from  any  other  person  under  any  order 
for  the  payment  of  any  costs  which  are  the  sub- 
ject of  such  agreement  more  than  the  amount 
payable  by  the  client  to  his  own  attorney  or 
BoUcitor  under  the  same. 

6.  Such  an  agreement  shall  be  deemed  to 
exclude  any  further  claim  of  the  attorney  or 
solicitor  beyond  the  terms  of  the  agreement  in 
re»pect_  of  any  services,  fees,  charges,  or  disburse- 
ments in  relation  to  the  conduct  and  completion 


of  the  business  in  reference  to  which  the  agree- 
ment is  made,  except  such  services,  fees,  charges, 
or  disbursements,  if  any,  aa  are  expressly  excepted 
by  the  agreement. 

7.  A  provision  in  any  such  agreement  that 
the  attorney  or  solicitor  shall  not  be  liable  for 
negligence,  or  that  he  shall  be  relieved  from 
any  responsibility  to  which  he  would  otherwise 
be  subject  as  such  attorney  or  solicitor,  shidl  be 
wholly  void. 

8.  No  action  or  suit  shall  be  brought  or  insti- 
tuted upon  any  such  agreement;  but  every 
question  respecting  the  validity  or  effect  of  any 
such  agreement  may  be  examined  and  determined, 
and  the  agreement  may  be  enforced  or  set  aside, 
without  suit  or  action,  on  motion  or  petition  of 
any  person,  or  the  representative  of  any  person, 
a  party  to  such  agreement,  or  being  or  alleged  to 
be  liable  to  pay,  or  being  or  claiming  to  be 
entitled  to  be  paid,  the  costs,  fees,  charges,  or 
disbursements  in  respect  of  which  the  agreement 
is  made,  by  the  court  in  which  the  business,  or 
any  part  thereof,  was  done,  or  a  judge  thereof, 
or  if  the  business  was  not  done  in  any  court, 
then,  where  the  amount  payable  under  the  agree- 
ment exceeds  fifty  pounds,  by  any  superior  court 
of  law  or  equity  or  a  judge  thereof,  and  where 
such  amount  does  not  exceed  fifty  pounds,  by 
the  judge  of  a  county  court  which  would  have 
jurisdiction  in  an  action  upon  the  agreement. 

9.  Upon  any  such  motion  or  petition  as  afore- 
said, if  it  shall  appear  to  the  court  or  judge  that 
such  agreement  is  in  all  respects  fair  and  reason- 
able between  the  parties,  the  same  may  be  en- 
forced by  such  court  or  judge  by  rule  or  order 
in  such  manner  and  subject  to  such  conditions, 
if  any,  as  to  the  costs  of  such  motion  or  petition 
as  such  court  or  judge  may  think  fit ;  but  if  the 
terms  of  silch  agreement  shall  not  l^  deemed  by 
the  court  or  judge  to  be  lair  and  reasonable,  the 
same  may  be  declared  void,  and  the  court  or 
judge  shall  thereupon  have  power  to  order  such 
agreement  to  be  given  up  to  be  cancelled,  and 
may  direct  the  costs,  fees,  charges,  and  disburse- 
ments incurred  or  chargeable  in  respect  of  the 
matters  included  therein  to  be  taxed  in  the  same 
manner  and  according  to  the  same  rules  as  if 
such  agreement  had  not  been  made;  and  the 
court  or  judge  may  also  make  such  order  as  to 
the  costs  of  and  relating  to  such  motion  or  peti- 
tion, and  the  proceedings  thereon,  as  to  the  said 
court  or  judge  may  seem  fit. 

10.  When  the  amount  agreed  for  under  any 
such  agreement  has  been  paid  by  or  on  behalf  of 
the  client,  or  by  any  person  chargeable  with  or 
entitled  to  pay  the  same,  any  court  or  judge 
having  jurisdiction  to  examine  and  enforce  such 
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an  agreement  may,  upon  application  by  the  per- 
son who  has  paid  such  amount,  within  twelve 
months  after  the  payment  thereof,  if  it  appears 
to  such  court  or  judge  that  the  special  circum- 
stances of  the  case  require  the  agreement  to  be 
re-opened,  re-open  the  same,  and  order  the  costs, 
fees,  charges,  and  disbursements  to  be  taxed, 
and  tlie  whole  or  any  portion  of  the  amoimt 
received  by  the  attorney  or  solicitor  to  be  repaid 
by  him,  on  such  terms  and  conditions  as  to  the 
court  or  judge  may  seem  just. 

Where  any  such  agreement  is  made  by  the 
client  in  the  capacity  of  guardian,  or  of  trustee 
under  a  deed  or  will,  or  of  committee  of  any 
person  or  persons  whose  estate  or  property  will 
be  chargeable  with  the  amount  payable  under 
such  agreement,  or  with  any  part  of  such  amount, 
the  agreement  shall  before  payment  be  laid  before 
the  taxing  officer  of  a  court  having  jurisdiction 
to  enforce  the  agreement,  and  such  officer  shall 
examine  the  same,  and  may  disallow  any  part 
thereof,  or  may  require  the  direction  of  the  court 
or  a  judge  to  be  taken  thereon  by  motion  or 
petition ;  and  if  in  any  such  case  the  client  pay 
the  whole  or  any  part  of  the  amount  payable 
under  the  agreement,  without  the  previous  allow- 
ance of  such  officer  or  court  or  judge  as  aforesaid, 
he  shall  be  liable  at  any  time  to  account  to  the 
person  whose  estate  or  property  is  charged  with 
the  amount  paid,  or  with  any  part  thereof,  for  the 
amount  so  charged ;  and  if  in  any  such  case  the 
attorney  or  soUcitor  accept  payment  without  such 
allowance,  any  court  which  would  have  had  juris- 
diction to  enforce  the  agreement  may,  if  it  think 
fit,  order  him  to  refund  the  amount  so  received 
by  him  under  the  agreement. 

11.  Nothing  in  this  Act  contained  shall  be 
construed  to  give  validity  to  any  purchase  by  an 
attorney  or  solicitor  of  the  interest,  or  any  part 
of  the  interest,  of  his  client,  in  any  suit,  action, 
or  other  contentious  proceeding  to  be  brought  or 
maintained,  or  to  give  validity  to  any  agreement 
by  which  an  attorney  or  solicitor  retained  or  em- 
ployed to  prosecute  any  suit  or  action  stipulates 
for  payment  only  in  the  event  of  success  in  such 
suit,  action,  or  proceeding. 

12.  Nothing  in  this  Act  contained  shall  give 
validity  to  any  disposition,  contract,  settlement, 
conveyance,  delivery,  dealing,  or  transfer,  which 
may  be  void  or  mvalid  against  a  trustee  or 
creditor  in  bankruptcy,  arrangement,  or  compo- 
sition, under  the  provisions  of  the  laws  relatmg 
to  bankruptcy. 

13.  Where  an  attorney  or  solicitor  has  made 
an  agreement  with  his  chent  in  pursuance  of  the 
provisions  of  this  Act,  and  anything  has  been 
done  by  such  attorney  or  sohcitor  under  the 
agreement,  and  before  the  agreement  has  been 


completely  performed  by  him,  such  attorney  or 
solicitor  dies  or  becomes  incapable  to  act,  an 
application  may  be  made  to  any  court  which 
would  have  jurisdiction  to  examine  and  enfbree 
the  agreement  by  any  party  thereto,  or  by  the 
representatives  of  any  such  party,  and  sudi  court 
shall  thereupon  have  the  same  power  to  enforce 
or  set  aside  such  agreement,  so  far  as  the  same 
may  have  been  acted  upon,  as  if  such  death  or 
incapacity  had  not  happened ;  and  such  court, 
if  it  shall  deem  the  agreement  to  be  in  all  respects 
fair  and  reasonable,  may  order  the  amount  due 
in  respect  of  the  past  performance  of  the  agree- 
ment to  be  ascertained  by  taxation,  and  the 
taxing  officer  in  ascertaining  such  amount  shall 
have  regard  so  far  as  may  be  to  the  terms  of  the 
agreement,  and  payment  of  the  amount  found  to 
be  due  may  be  enforced  in  the  same  manner  as  if 
the  agreement  had  been  completely  perfonned  by 
the  attorney  or  solicitor. 

14.  If,  after  any  such  agreement  as  aforesaid 
shall  have  been  made,  the  client  shall  change  his 
attorney  or  solicitor  before  the  conclusion  of  the 
business  to  which  such  agreement  shall  relate 
(which  he  shall  be  at  liberty  to  do  notwithstand- 
ing such  agreement),  the  attorney  or  solicitor, 

Earty  to  such  agreement,  shall  be  deemed  to  have 
ecome  incapable  to  act  under  the  same  within 
the  meaning  of  section  thirteen  of  this  Act ;  and 
upon  any  order  being  made  for  taxation  of  the 
amount  due  to  such  attorney  or  solicitor  iti 
respect  of  the  past  performance  of  such  agreemeot, 
the  court  shall  direct  the  taxing  master  to  have 
regard  to  the  circumstance  under  which  such 
change  of  attorney  or  solicitor  has  taken  place; 
and,  upon  such  taxation,  the  attorney  or  solicitor 
shall  not  be  deemed  entitled  to  the  full  amount 
of  the  remuneration  agreed  to  be  paid  to  him 
unless  it  shall  appear  that  there  has  been  no 
default,  negligence,  improper  delay,  or  other 
conduct  on  his  part  affording  reasonable  ground 
to  the  client  for  such  change  of  attorney  or 
solicitor. 

15.  Except  as  in  this  part  of  this  Act  provided, 
the  bill  of  an  attorney  or  solicitor  for  the  amount 
due  under  an  agreement  made  in  pursuance  of 
the  provisions  of  this  Act  shall  not  be  subject  to 
any  taxation,  nor  to  the  provisions  of  the  Act  of 
the  sixth  and  seventh  Victoria,  chapter  seventy- 
three,  and  the  Acts  amending  the  same,  respecting 
the  signing  and  delivery  of  the  bill  of  an  sttomey 
or  solicitor. 


Part  II. — General  Provisions. 
16.  An  attorney  or  solicitor  may  take  secnri^ 
from  his  client  for  his  future  fees,  charges,  and 
disbursements,  to  be  ascertained  by  taxation  or 
otherwise. 
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17.  Subject  to  any  general  rules  or  orders 
hereafter  to  be  made,  upon  every  taxation  of 
costs,  fees,  charges,  or  disbursements  the  taxing 
ol&cer  may  allow  interest  at  such  rate  and  from 
such  time  as  he  thinks  just  on  moneys  dis- 
bursed by  the  attorney  or  solicitor  for  his  client, 
And  OD  moneys  of  the  client  in  the  hands  of  the 
attorney  or  soUcitor,  and  improperly  retained  by 
him. 

18.  Upon  anr  taxation  of  costs,  the  taxing 
officer  may,  in  determining  the  remuneration,  if 
any,  to  be  allowed  to  the  attorney  or  solicitor 
for  his  services,  have  regard,  subject  to  any 
genenl  rules  or  orders  hereafter  to  be  made,  to 
the  sidll,  labour,  and  responsibility  involved. 

19.  Whenever  any  decree  or  order  shall  have 
been  made  for  payment  of  costs  in  any  suit,  and 


such  suit  shall  afterwards  become  abated,  it  shall 
be  lawful  for  any  person  interested  under  such 
decree  or  order  to  revive  such  suit,  and  thereupon 
to  prosecute  and  enforce  such  decree  or  order, 
ana  so  on  from  time  to  time  as  often  as  any  such 
abatement  shall  happen. 

20.  From  and  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  an  attorney  or  solicitor  to 
perform  all  such  acts  as  appertain  solely  to  the 
office  of  a  proctor,  in  any  Ecclesiastical  Court 
other  than  the  Provincial  Courts  of  the  Arch- 
bishops of  Canterbury  and  of  York,  and  the 
Diocesan  Court  of  the  Bishop  of  London,  without 
incurring  any  forfeiture  or  penalty,  and  to  make 
the  same  charges  which  a  proctor  would  be  en- 
titled to  make,  and  to  recover  the  same,  any 
enactment  or  enactments  to  the  contrary  notwith- 
standing. 


Chap.  29. 
The  Wine  and  Beerhouse  Act  Amendment  Act,  1870. 


ABSTRACT  OF  THE  KNACTMENT8. 

1.  Short  title. 

2.  Extent  of  Act. 

3.  Interpretation  of  terms, 

4.  Amendment  of  provisions  of  principal  Act  as  to  grants,  durations,  and  transmissions  of  certificates. 

5.  Provision  as  to  convictions  against  the  principal  Act  and  this  Act. 

6.  Provision  as  to  certain  offences. 

7.  Provision  as  to  existing  licences. 

8.  Regulation  as  to  closing  of  hotises,  Sfc. 

9.  Avoidance  of  licences  upon  refusal  to  renew  certifieate. 

10.  As  to  beer  dealer's  additional  retail  licence. 

11.  Power  to  justices  to  postpone  applications  for  renewals. 

12.  Limit  of  mitigation  of  penalties. 
Houses  licensed  to  retail  sweets. 

Persons  convicted  of  felony  disqualified  from  selling  spirits  by  retail. 
Visitation  of  suspected  houses. 
Sect.  6.  of  5  G.  4.  e.  54.,  sect.  2.  of  6  G.  4.  c.  81.,  and  sect.  6.  of  13  ^  14  Vict.  c.  67.,  so  far  as 

relates  to  brewers'  retail  licences,  repealed. 
17.  Duration  of  the  principal  Act  and  of  this  Act. 


13. 
14 
15 
16 


An  Act  to  amend  and  continue  "  The 
Wine  and  Beerhouse  Act,  1869." 

(14.th  July  1870.) 
Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  bv  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Wine  and 
Beerhouse  Act  Amendment  Act,  1870." 

2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


3.  In  this  Act  the  words  "  the  principal  Act " 
mean  the  Wine  and  Beerhouse  Act,  1869,  and 
the  word  "  sweets  "  includes  sweets,  made  wines, 
mead,  and  metheglin. 

4.  The  provisions  of  the  principal  Act  with  re- 
ference to  the  grant,  duration,  and  transmission 
of  certificates  shall  be  amended  as  follows ;  (.that 
is  to  sav,) 

(1.)  Fhe  seventh  section  of  the  principal  Act 
shall  be  read  as  if  for  the  words  "con- 
"  stable  or  peace  officer  acting  within  such 
"  parish,  township,  or  place,"  there  were 
substituted  the  words  "  the  superintendent 
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of  police  of  the  district,"  and  the  notice 
required  by  that  section  to  be  given  to  any 
overseer  or  constable  mry  be  served  by  a 
registered  letter  through  the  post : 

(2.)  Where  a  oertiflcate  is  now  required  to  be 
signed  by  a  majority  of  justices,  it  shall  be 
sufBcient  if,  instead  of  such  signature,  the 
concurrence  of  such  majority  be  signified 
by  means  of  an  impression  from  an  official 
seal  or  stamp,  in  such  form  as  the  justices 
may  direct,  Kffized  in  the  presence  of  the 
justices  in  sessions  assembled,  and  verified 
m  the  case  of  each  certificate  by  the  signa- 
ture of  their  clerk.  Any  seal  purporting 
to  be  so  affixed  and  venfied  shall  be  re- 
ceived in  evidence  without  further  proof; 
and  if  any  unauthorised  person  imitate  or 
affix  an  impression  of  such  seal  on  any 
certificate  or  imitation  of  a  certificate,  or 
knowingly  use  a  certificate  or  imitation  of 
a  certificate  falsely  purporting  to  be  sealed 
in  pursuance  of  this  section,  he  shall  be 
guilty  of  forgery : 

(3.)  For  every  certificate  granted  by  way  of  re- 
newal under  the  principal  Act  or  this  Act, 
there  shall  be  payable  to  the  clerk  of  the 
justices  the  sum  of  four  shillings  for  all 
matters  to  be  done  by  such  clerk,  and  one 
shilling  for  the  constable  or  officer  for  ser- 
vice of  notices ;  and  if  any  clerk  of  justices 
demand  or  receive  any  greater  or  further 
fee  or  payment  in  respect  of  any  such  re- 
newal, whether  for  himself  or  for  any  other 
officer  or  person,  he  shall,  upon  summary 
conviction,  be  liable  to  a  penalty  of  five 
pounds : 

(4.)  It  shall  be  in  the  discretion  of  the  justices 
to  whom  an  application  for  a  transfer  is 
made,  either  to  allow  or  refuse  the  applica- 
tion, or  to  adjourn  the  consideration 
thereof: 

(6.)  The  proviso  of  the  fifth  section  of  the 
principal  Act  and  the  ninth  section  of  the 
principal  Act  shall  be  repealed,  and,  sub- 
ject to  the  provisions  of  this  section,  all 
the  provisions  of  the  Act  of  the  ninth  year 
of  George  the  Foiurth,  chapter  sixty-one, 
and  Acts  amending  the  same,  relating  to 
the  time  for  which  justices  licences  are  to 
be  in  force,  and  relating  to  the  fees  pay- 
able for  such  licences,  and  relating  to  the 
transfer,  removal,  and  transmission  of  such 
licences,  and  the  grant  of  licences  upon 
assignment,  death,  change  of  occupancy, 
or  other  contingency,  and  relating  to  copies 
of  such  licences,  and  relating  to  grants  or 
transfers  of  such  licences  without  the 
attendance  of  an  applicant  who  is  hindered 
by  sickness,  infirmity,  or  other  reasonable 
cause,  shall  hare  effect  wiUi  regard  to  cer- 


tificates granted  or  to  be  granted  under 
the  principal  Act  and  this  iu^. 

6.  The  provisions  of  the  seventeenth  and  nine- 
teenth sections  of  the  principal  Act  as  to  convic- 
tions shall  extend  to  convictions  for  offeneea 
against  the  principal  Act  or  this  Act :  Provided 
always,  that  the  period  of  three  years  shall  be 
substituted  for  the  period  of  five  yews  named  in 
clause  seventeen  of  the  said  Act. 

6.  Where  by  the  principal  Act,  or  any  other 
Act  or  Acts,  a  person  licensed  to  retail  beer,  cider, 
or  wine,  not  to  be  consumed  on  the  premises,  is 
subject  to  any  penaltv  or  forfeiture  for  taking,  or 
for  authorising  or  suffering  to  be  taken,  any  beer, 
cider,  or  wine  out  of  such  prenuses  for  the  piv- 
pose  of  being  for  his  benefit  or  profit  drunk  or 
consumed  on  or  in  other  premises  or  places  with 
intent  to  evade  the  provisions  of  any  Act,  or  the 
conditions  of  his  licence,  he  shall  be  subject  to  the 
like  penalties  and  forfeitures  for  taking,  or  autho- 
rising or  suffering  to  be  taken,  any  beer,  cider,  or 
wine  out  of  his  premises  for  the  purpose  of  being 
for  his  benefit  or  profit  drunk  or  consumed  on  or 
in  any  place,  whether  enclosed  or  not,  and  whether 
or  not  a  public  thoroughfare,  with  intent  to  evade 
the  pro^1sions  of  any  such  Act  or  the  conditions 
of  his  licence. 

The  fifteenth  section  of  the  principal  Act  shall 
be  read  as  if  after  the  word  "  house  "  there  were 
inserted  the  words  "by  any  person  other  than  a 
8er\'ant  or  inmate  of  such  house." 

The  sixteenth  section  of  the  principal  Act  shall 
be  read  as  if  for  the  words  "  convicted  of  keeping 
his  house  open,"  there  were  substituted  the  words 
"convicted  of  opening  or  of  keeping  open  his 
house." 

Any  constable  or  officer  of  police  who  finds  any 
person  present  in  a  house  licensed  for  the  sale  of 
any  exciseable  or  distilled  or  fermented  liquor  at 
a  time  when  such  house  is  by  law  required  to  be 
closed,  may  demand  the  name  and  address  of 
such  person ;  and  if  any  such  person  when  so  re- 
quired refuse  to  give  his  name  and  address,  or 
give  a  false  name  or  address,  he  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding 
forty  shillings ;  and  any  iierson  who  when  so  re- 
quired refuses  or  neglbcts  to  give  his  name  or 
address  may  be  apprehended  by  such  constable 
or  officer,  and  detained  until  he  can  be  carried 
before  a  justice  of  the  peace. 

7.  The  nineteenth  section  of  the  principal  Act 
shall  extend  to  licences  granted  bv  way  of  renewal 
from  time  to  time  of  licences  in  force  on  the  first 
day  of  May  one  thousand  eight  hundred  and 
sixtv-nine,  whether  such  licences  continue  to  be 
held  by  the  same  person  or  have  been  or  may  be 
transferred  to  any  other  person  or  persons. 
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The  second  and  third  provisoes  of  the  said 
nineteenth  section  of  the  principal  Act  shall  be 
read  as  if  production  of  the  certificate  and  record 
of  convictions  on  the  certificate  were  therein  re- 
ferred to  instead  of  production  of  the  licence  and 
record  of  convictions  on  the  licence,  and  as  if  for 
the  expressions  "two  justices"  and  "justices" 
leepeotiTely,  there  were  rabstituted  the  words 
"  justice  or  justices." 

Where  a  conviction  is  recorded  on  a  certificate, 
in  pursuance  of  the  principal  Act  as  amended  by 
this  Act,  the  clerk  to  the  convicting  justices  shall 
also  make  and  keep  a  record  of  such  conviction, 
and  of  the  fact  that  it  has  been  recorded  on  the 
certificate. 

Where  a  conviction  of  any  person  has,  before 
the  passing  of  this  Act,  been  recorded  on  a  licence 
in  pursuance  of  the  principal  Act,  or  on  a  certifi- 
cate in  pursuance  of  this  Act,  the  justices  to 
whom  such  person  applies  for  a  renewal  of  his 
certificate  shall  cause  such  conviction  to  be  re- 
corded on  the  renewed  certificate. 

Any  record  of  a  conviction  upon  a  licence  or 
certificate,  and  also  any  copy  of  a  record  of  a  con- 
viction made  or  kept  by  a  clerk  to  the  convicting 
justices,  if  such  copy  purport  to  be  signed  bv  the 
clerk  by  whom  the  record  was  made  or  is  kept, 
shaU  for  all  purposes  be  sufficient  evidence  of 
such  conviction,  and  of  the  fact  that  it  was  re- 
corded on  the  licence  or  certificate. 

8.  Where  any  person  is  required  by  law  to 
close  any  bouse  or  place  for  the  sale  or  consump- 
tion in  any  manner  of  any  ezciseable,  distilled,  or 
fermented  liquor  during  any  days  or  times,  sub- 
ject in  case  of  defaidt  to  any  penalties,  he 
shall,  subject  in  case  of  default  to  the  like  penal- 
ties, close  such  house  or  place  during  the  same 
days  or  times  for  the  sale  or  consumption  of  all 
other  liquors,  and  of  all  articles  whatsoever,  not- 
withstanding any  Act,  law,  licence,  or  certificate 
under  authority  whereof  he  might  otherwise  keep 
open  such  house  or  place  for  the  sale  or  con- 
sumption of  any  such  other  liquor  or  article. 

9.  Where  renewal  of  any  certificate  granted 
under  the  principal  Act  is  refused,  any  licence 
held  under  authority  thereof  shall,  if  the  person 
aggrieved  do  not  give  notice  of  appeal  with  the 
requisite  security  in  that  behalf  within  the  time 
limited  for  such  notice,  or  if  such  notice  having 
been  given  the  appeal  be  not  prosecuted  or  be 
dismissed,  become  void  to  all  mtents  from  the 
time  of  such  fulnre  to  give  notice  of  or  to  prose- 
cute the  appeal  or  of  such  dismissal,  as  the  case 
may  be :  Provided  that  where  the  excise  licence 
shall  expire  before  the  appeal  has  been  heard  and 
determined,  the  appellant  shall  be  permitted  to 
dury  on  and  exercise  the  trade  or  business  on 
SQoh  terms  as  the  Ckimmissioners  of  Inland 
Revenue  shall  direct  until  the  appeal  shall  hare 


been  heard  and  determined  or  withdrawn,  and  no 
longer. 

10.  A  certificate  for  an  additional  licence  to 
the  holder  of  a  strong  beer  dealer's  licence  to 
retail  beer  under  the  provisions  of  the  twenty- 
sixth  and  twenty-seventh  of  Her  Majesty,  chapter 
thirty-three,  shall  not  after  the  passing  of  this 
Act,  except  by  way  of  renewal  from  time  to  time 
of  a  certificate  in  force  at  the  time  of  the  passing 
of  this  Act,  be  granted  unless  upon  the  like  proof 
of  qualification  according  to  rating  as  is  required 
in  the  case  of  licences  to  retail  beer  for  consump- 
tion on  the  premises  under  the  provisions  of  the 
Acts  recited  in  the  principal  Act  for  permitting 
the  general  sale  of  beer  and  cider  by  retail  in 
Enghmd. 

11.  Where  any  applicant  for  the  grant  or 
renewal  of  a  certificate  has,  through  inadvertence 
or  misadventure,  failed  to  comply  with  any  of  the 
preliminary  requirements  of  the  principal  Act  or 
this  Act,  or  any  Act  incorporated  therewith,  the 
justices  may,  if  they  shall  so  think  fit,  and  upon 
such  terms  as  thev  think  proper,  postpone  the 
consideration  of  tne  application  to  an  adjourned 
meeting,  and  if  at  such  adjourned  meeting  the 
justices  shall  be  satisfied  that  such  terms  have 
been  complied  with,  they  may  proceed  to  grant 
or  withhold  such  certificate  as  it  the  preliimnary 
requirements  of  the  principal  Act  haa  been  com- 
plied with. 

12.  Where  any  person  holding  a  certificate 
under  the  principal  Act  is  convicted  of  any  of- 
fence against  the  said  Act  or  this  Act,  or  against 
any  of  the  Acts  recited  or  mentioned  in  the 
pnncipal  Act,  or  against  the  tenor  or  conditions 
of  any  licence  held  by  him  under  a  certificate 
granted  in  pursuance  of  the  principal  Act,  it 
shall  not  be  lawful  for  the  justices  before  whom 
he  is  convicted  to  mitigate  or  reduce  the  penalty 
for  such  offence  to  a  less  sum  than  twenty 
shillings:  Provided  that  nothing  herein  con- 
tained shall  extend  to  authorise  the  mitigation 
or  reduction  of  any  penalty,  whether  of  excise 
or  police,  to  a  less  sum  than  the  minimum  to 
which  the  same  may,  under  the  provisions  of  any 
other  Acts,  be  mitigated  or  reduced. 

13.  All  the  provisions  of  the  Act  of  the 
eighteebth  and  nineteenth  of  Her  Migestr,  chap- 
ter one  hundred  and  eighteen,  for  authorising 
the  entry  by  constables  into  houses  or  places 
of  public  resort  for  the  sale  of  fermented  or  dis- 
tilled liquors,  shall  extend  to  authorise  such  entry 
on  all  days  and  at  any  time  into  any  house  or 
place  in  which  any  person  sells  exciseable  Uquors 
or  sweets  by  retail  under  any  licence  in  that 
behalf,  whetner  the  same  are  sold  for  consump- 
tion on  the  premises  or  otherwise. 
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14.  Every  person  convicted  of  felony  shall  for 
ever  be  disqualified  from  selling  spirits  by  retail, 
and  no  licence  to  sell  spirits  by  retail  shall  be 
granted  to  any  person  who  sh^  have  been  so 
convicted  as  aforesaid  ;  and  if  any  person  shall, 
after  having  been  so  convicted  as  aforesaid,  take 
out  or  have  any  licence  to  sell  spirits  by  retail, 
the  same  shall  he  void  to  all  intents  and  pur- 
poses; and  every  person  who,  after  being  so 
convicted  as  aforesaid,  shall  sell  any  spirits  by 
retail  in  anr  manner  whatever,  shaJl  incur  the 
penalty  for  aoing  so  without  a  licence. 

15.  Where  an  information  on  oath  is  made 
before  any  justice  of  the  peace  that  there  is 
reasonable  ground  for  believing  that  any  fer- 
mented, distilled,  or  exciseable  liquors  or  sweets 
are  being  unlawfully  sold  or  kept  for  sale  at  any 
premises  or  place  for  the  retail  whermt  of  fer- 
mented, distilled,  or  exmeable  licjuors  or  sweeta 
no  licence  is  in  force,  such  justice  may  in  his 
discretion  grant  a  warrant  under  his  hand  to  uoy 
superintendent,  inspector,  sergeant,  or  other  offi- 
cer or  officers  of  police,  by  virtue  whereof  it  shall 
be  lawful  for  the  officer  or  officers  named  in  the 
warrant  at  any  time  or  times  within  one  month 
ttoia  the  date  thereof  to  enter,  and  if  need  be  by 
force,  the  premises  or  place  named  in  the  war- 
rant, and  every  part  thereof,  and  to  search  for 
and  seize  any  fermented,  distilled,  or  exciseable 
liquors  or  sweets  there  found  which  there  is 
reasonable  ground  to  suppose  are  in  such  pre- 
mises or  place  for  the  purpose  of  unlawful  sale 
at  such  or  any  other  premises  or  place ;  and  if 
any  person,  by  himself  or  by  any  other  person 
acting  by  or  with  his  direction,  permission,  or 
consent,  refuse  or  neglect  to  admit  to  any  part 


of  any  such  premises  or  place  any  officw  or  per- 
son demanding  admittance  in  pursuance  of  the 
provisions  of  this  section,  he  shall  be  liable  upon 
summary  conviction  to  a  penalty  not  exeee<mi|( 
twenty  pounds. 

Any  liquor  seised  in  pursuance  ot  the  pro- 
visions of  this  section  shall  be  sold  in  such 
manner  as  two  justices  in  petty  sessions  may 
direct,  and  the  proceeds  shall  be  applied  in  the 
same  manner  as  penalties  summarily  imposed  by 
the  same  justices  for  sale  without  a  licence  might 
be  applied. 

16.  From  the  passing  of  this  Act,  so  much  cf 
the  Acts  of  the  fifth  of  George  the  Fourth, 
chapter  fifty-four,  sixth  Geoige  the  Fourth,  chap- 
ter eighty-one,  and  thirteenth  and  fourteenth  of 
Her  Majesty,  chapter  sixty-seven,  as  authorisej 
the  grant  to  brewers  of  beer  of  brewers  licences 
to  retail  beer  not  to  be  consumed  on  the  premises 
where  sold,  shall  be  repealed,  and  no  such  Ucenee 
shall  be  granted  after  the  passing  of  this  Act, 
whether  to  a  new  applicant  or  by  way  of  renewal : 
Provided  that  a  person  who  at  me  passing  of  this 
Act  holds  any  such  licence  shall  continue  to  be 
subject  to  all  the  like  regulations  and  oonditioDS 
so  long  as  such  licence  remains  in  force,  and  shall 
be  subject  to  the  like  penalties  for  breach  of  any 
such  regulations  and  conditions  committed  while 
such  licence  remains  in  force  as  if  this  Act  bad 
not  been  passed. 

17.  The  principal  Act  shall  be  continued  and 
be  in  force  and  this  Act  shall  be  in  force  for  two 
years  from  the  date  of  the  passing  of  this  Act, 
and  until  the  end  of  the  then  next  session  of 
Parliament. 


Chap.  30. 
The  Wages  Attachment  Abolition  Act,  1870. 


ABSTRACT   OP  THE   KNACTMBNT8. 

1.  No  order  of  attachment  of  wages  after  passing  of  Act. 

2.  Short  title. 


An  Act  to  abolish  Attachment  of  Wages. 
(14th  July  1870.) 

Whkbkas  by  an  Order  in  Council  made  on 
the  eighteenth  day  of  November  one  thousand 
eight  hundred  and  sixty-seven,  certain  of  the 
provisions  of  "The  Common  Law  Procedure 
Act,  1854,"  were  extended  and  applied  to  all  the 
Courts  of  Record  established  under  the  provisions 
of  "The  County  Courts  Act,  1846,"  and  also  to 


the  City  of  London  Courts  of  Record  as  con- 
stituted by  "  The  County  Courts  Act,  1867 :" 

And  whereas  much  inconvenience  has  arisen 
by  the  attachment  of  wages  to  satisfy  judgments 
recovered  in  some  of  such  first-mentioned  Courts, 
and  it  is  expedient  to  prevent  the  attachment  of 
wages  to  satisfy  judgments  recovered  in  ^7 
Court  of  Record  or  inferior  Court : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
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the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same, 

1.  That  after  the  passing  of  this  Act  no  order 
for  the  attachment  of  the  vrages  of  any  servant. 


labourer,  or  workman  shall  be  made  by  the  judge 
of  any  Court  of  Record  or  inferior  Court. 

2.  That  this  Act  may  be  cited  as  "  The  Wages 
Attachment  Abolition  Act,  1870." 


Chap.  31. 
Consolidated  Fund  (£9,000,000). 


ABSTRACT   OP  THB   BNACTMENTS. 

1.  There  may  be  applied  for  the  service  of  the  year  ending  31rf  March  1871  the  sum  of  9,000,0001.  out 

of  the  Consolidated  Fund. 

2.  Dreasury  may  borrow  9,000,000/.  on  the  credit  of  this  Act. 

3.  Interest  on  moneys  borrowed. 


An  Act  to  apply  the  sum  of  nine  million 
pounds  out  of  the  Consolidated  Fund 
to  the  service  of  the  year  ending  the 
thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-one. 

(1st  August  1870.) 

Most  Gracious  Sorereign, 

Wb,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
sembled, towards  making  good  the  supply  which 
we  have  cheerfully  granted  to  Your  Majesty  in 
this  session  of  Parliament,  hare  resolved  to  grant 
onto  Your  Majesty  the  sum  herein-after  men- 
tioned; and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
ritv  of  the  same,  as  follows  : 

I.  There  may  be  issued  and  applied,  for  or 
towards  making  good  the  supply  granted  to  Her 
M^esty  for  the  service  of  the  year  ending  on  the 
thirtv-first  day  of  March  one  thousand  eight 
hundred  and  seventy-one,  the  sum  of  nine  miUion 
pounds  out  of  the  Consolidated  Fund  of  the 


United  Kingdom  of  Great  Britain  and  Ireland, 
and  the  Commissioners  of  Her  Mtyesty's  TreaauiT 
for  the  time  being  are  hereby  authorised  and 
empowered  to  issue  and  apply  the  same  ^ord- 
ingly. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  upon  the  credit  of  the  sum  granted  1^ 
this  Act  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  of  Great  Britain  and  Ireland 
an  amount  not  exceeding  in  the  whole  the  sum 
of  nine  million  pounds,  and  such  amount  may 
be  borrowed  by  the  said  Commissioners  from  time 
to  time  in  such  sums  as  may  be  required  for  the 
public  service,  and  shall  be  placed  to  the  credit 
of  the  account  of  Her  Miyesty's  Exchequer  at 
the  Bank  of  England,  and  be  available  to  satisfy 
any  orders  for  credits  granted  or  to  be  granted 
on  the  said  account,  under  the  provisions  of  the 
"  Exchequer  and  Audit  Departments  Act,  1866." 

3.  The  sums  borrowed  from  time  to  time  under 
the  authority  of  this  Act  shall  bear  interest  not 
exceeding  tne  rate  of  five  pounds  per  centum 
per  annum,  and  the  principal  and  interest  of  all 
such  sums  shall  be  paid  out  of  the  growing  pro- 
duce of  the  Consolidated  Fund  at  any  period  not 
later  than  the  next  succeeding  Quarter  to  that  in 
which  the  said  sums  shall  have  oeen  borrowed. 
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Chap.  32. 
The  Customs  and  Inland  Revenue  Act,  1870. 


ABSTRACT   OF   THB   ENACTMENTS. 


1.  Short  title. 


Part  I. 

As   TO    CCSTOMS. 

2.  Grant  of  duties  of  customs  in  schedule  {A.) 


Part  II. 

As  TO  Excise. 

Repeal  and  Modification  of  certain  Duties. 

3.  Repeal  of  certain  duties  of  excise,  vit. ;  Licenses  to  foot  hawkers  in  Great  Britain.    Lieejtses  to 

foot  hawkers  in  Ireland.     Licenses  to  paper  makers ;  Licenses  to  soap  makers :  lAcenses  to  still 
makers  in  Scotland  and  Ireland.    Licenses  to  vendors  t^f  playing  cards. 

4.  Plate  license  not  necessary  for  the  sale  of  watch  cases  by  the  maker. 

5.  Auctioneers  license  not  necessary  for  the  sale  offish  upon  the  sea-shore. 

Germinating  Grain  for  Animals, 

6.  Farmers  may  steep  and  germinate  grain  to  be  consumed  by  animals.     Penalty  for  infringing  the 

provisions  of  this  section. 

Grant  of  Duties. 

7.  Grant  of  duties  of  excise  in  schedule  (B.) 

Sugar  used  in  brewing.' 

8.  Proeitions  to  be  observed  in  relation  to  the  use  of  sugar  in  brewing. 

9.  A  penally  of  double  duty  to  be  paid  upon  any  deficiency  exceeding  2  per  cent,  found  on  taking  the 

stock  of  sugar  at  a  brewery.  Z 

10.  Brewer  to  enter  the  quantity  of  malt  a*d  sugar  intended  to  be  used  in  breving  two  hours  btfore 

mashing  and  dissolving  the  same. 

Horses  ktptfbr  Husbandry, 

11.  Horses  kept  for  hu^andry. 

Part  III. 

As  TO  Stamp  Duties. 

12.  Duties  on  new^pers  to  cease. 

13.  Reduction  of  duty  on  certain  policies  of  insurance. 


Part  IV. 
As  TO  Income  Tax. 


14.  Grant  of  duties  o^ income  tax  specified  in  schedule. 

16.  Repeal  ofprovisums  contained  in  32  ^  33  Vict.  c.  14.  ss.  6.  and  7. 


Part  V. 

As  TO  Duties  on  Inhabited  Houses. 

16.  Poundage  to  be  divided  between  assessors  and  coUeetort. 
Schedules. 
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An  Act  to  grant  certain  Duties  of  Cus- 
toms and  Inland  Bevenue,  and  to 
repeal  and  alter  other  Duties  of  Cus- 
toms and  Inland  Revenue. 

(1st  August  1870.) 

Moat  Gracious  Sorereign, 
Wk,  Your  Majesty's  most  dutiful  and  loyal 
snlnects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
semhled,  towards  raising  the  necessary  supplies 
to  defray  Your  Mi^esty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  give  and  grant 
unto  Your  Majesty  the  several  duties  herein- 
^ter  mentioned ;  and  do  therefore  most  humblv 
beseech  Your  Minesty  that  it  may  be  enactea, 
and  be  it  enacted  by  the  Queen's  most  Excellent 
M^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Thia  Act  may  be  cited  as  "The  Customs 
and  Inland  Revenue  Act,  1870." 


Paet  I, 

As  TO  Customs. 

3.  There  shall  be  charged,  collected,  and  paid, 
for  the  use  of  Her  Majesty,  her  heirs  and  succes- 
sors, the  duties  of  customs  specified  in  schedule 
(A.)  to  this  Act,  and  there  snail  be  allowed  the 
several  drawbacks  specified  in  the  said  schedule ; 
snd  all  the  provisions  contained  in  any  Act 
relating  to  customs  duties,  and  drawbacks,  and 
in  force  at  the  time  of  the  passing  of  this  Act, 
shall,  so  far  as  the  same  are  applicable,  have  full 
force  and  effect  with  respect  to  the  said  duties 
utd  drawbacks  of  customs  granted  and  allowed 
by  this  Act. 


Part  II. 
As  TO  ExcisB. 


Repeal  and  Modification  of  certain  Duties. 

3.  "Hie  duties  of  excise  specified  in  this  section 
™U  cease  to  be  pavable  on  the  several  days 
herein-after  mentionea ;  that  is  to  say. 

On  the  first  day  of  October  one  thousand  eight 
■"^dred  and  seventy,— 
The  duty  of  two  pounds  upon  the  license  to 
be  taken  out  by  every  hawker,  pedlar,  petty 
chapman,  and  other  trading  person  who  shall 
tiavel  and  trade  on  foot  in  Great  Britain 
without  any  horse  or  other  beast  bearing  or 
drawing  burthen,  and  shall  carry  his  goods. 


wares,  or  merchandise  to  and  sell  or  expose 
for  sale  the  same  at  other  men's  houses  only, 
and  not  in  or  at  any  house,  shop,  room, 
booth,  stall,  or  other  place  whatever  belong- 
ing to  or  hired  or  occupied  or  used  by  him 
for  that  purpose  in  any  town  to  which  he 
may  travel : 
The  duty  of  two  pounds  and  two  shillings 
upon  a  license  to  a  person  exercising  the 
trade  or  calling  of  a  hawker,  pedlar,  petty 
chapman,  or  other  trading  person  going 
from  plaoe  to  place  in  Ireland,  carrying  to 
sell  or  exposing  ^to  sale  any  goods,  wares, 
or  merchandise,  and  travelling  on  foot  with 
or  without  a  servant  or  other  person,  em- 
ployed in  carrying  goods  of  any  such  hawker, 
pedlar,  or  petty  chapman,  but  without  a 
horse  or  other  beast  of  burthen. 
On  the  sixth  day  of  July  one  thousand  eight 
hundred  and  seventy, — 
The  duty  upon  a  license  to  a  maker  of  paper, 

pasteboard,  or  scaleboard ; 
The  duty  upon  a  license  to  a  maker  of  soap  for 

sale; 
The  duty  upon  a  license  to  a  maker  of  stills  in 

Scotland  and  Ireland. 
On  the  second  day  of  September  one  thousand 
eight  hundred  and  seventy, — 
The  duty  of  two  shillings  and  sixpence  upon  a 
license  to  be  taken  out  by  any  person  who 
shall  sell  playing  cards,  not  being  a  Toakae 
thereof; 
but  the  enactments  relating  to  the  said  duties 
respectively  shall  remain  in  full  force  and  effect 
as  to  any  duties  which  shall  be  owing  or  in 
arrear  on  the  said  days  resnectively,  and  also  as 
to  any  offences  which  shall  nave  been  committed 
against  any  of  the  said  enactments  previous  to 
the  said  days  respectively. 

4.  On  and  after  the  sixth  day  of  July  one 
thousand  eight  hundred  and  seventy,  it  shall  not 
be  necessary  for  any  person  to  take  out  a  license 
aa  a  dealer  in  plate,  in  order  to  enable  him  to 
sell  wateh  cases  which  shall  have  been  nude  by 
him. 

6.  From  and  after  the  passing  of  this  Act,  it 
shall  not  be  necessary  for  any  person  to  take  out 
an  excise  license  as  an  auctioneer,  in  order  to 
enable  him  to  sell  fish  by  auction  upon  the  sea- 
shore where  the  same  shall  have  been  first 
landed. 

Germinating  Grain  for  Animals. 

6.  It  shall  be  lawful  for  any  farmer  in  Great 
Britain  to  germinate  grain  to  be  consumed  by 
animals  un(wr  the  folfowing  conditions ;  that  U 
to  say, — 

1.  He  shall  deliver  to  tbe  o£Bcer  of  excise  of 
the  district  a  notice  in  writing  describing 
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the  particular  buildins  or  place,  or  build- 
ings or  places,  in  which  he  intends  to 
steep  and  germinate  and  in  which  he  in- 
tenos  to  keep  the  grain  when  steeped  and 
germinated : 

2.  Every  such  building  or  place  shall  be  situate 

on  the  farm  upon  which  the  grain  is  to  be 
consumed,  and  at  a  distance  of  a  quarter 
of  a  mile  at  least  from  any  malthouse,  and 
from  any  kiln  upon  which  malt  or  grain 
could  be  dried,  or,  if  not  so  situated,  shall 
be  otherwise  situate  to  the  satisfaction  of 
the  Commissioners  of  Inland  Revenue : 

3.  Every  such  building  or  place  shall  at  all 

times  be  open  to  the  mspection  of  any 
officer  of  excise : 

4.  The  grain,  after  being  steeped  or  germinated, 

shall  not  be  dried  or  ground  or  crushed  in 
any  manner  whatsoever : 

5.  The  grain  shall  be  wholly  consumed  by 

animals  on  the  tarm  upon  which  it  shall 
have  been  steeped  and  germinated. 
If  any  person  sh^  ((erminate  any  grain,  or 
shall  keep  or  have  in  bis  custody  or  possession 
any  germmated  grain,  otherwise  than  as  allowed 
by  this  section,  or  shall  prevent  or  hinder  any 
officer  of  excise  from  inspecting  any  building  or 
place  used  or  entered  by  him  for  the  purpose 
of  steeping  and  germinating  grain,  or  used  or 
entered  by  him  for  the  purpose  of  keeping  grain 
when  steejjed  and  germinated;  or  shSl  dry, 
grind,  or  crush,  or  permit  or  suffer  to  be  dried, 
ground,  or  crushed,  any  steeped  or  germinated 
grain,  contrary  to  the  provisions  of  this  section ; 
or  shall  use  or  consmne,  or  permit  or  suffer  to  be 
used  or  consumed,  any  steeped  and  germinated 
grain,  otherwise  than  as  directed  by  this  section, 
he  shall  forfeit  all  such  grain  and  the  penalty 
of  one  hundred  pounds ;  and  every  person  who 
shall  be  convicted  of  any  of  the  offences  aforesaid 
shall  be  incapable  after  such  conviction  of  steep- 
ing and  germinating  grain  under  the  provisions 
of  this  section. 

Grant  of  Duties. 

7.  There  shall  be  charged,  collected,  and  paid, 
for  the  use  of  Her  Mt^esty,  her  heirs  and  suc- 
cessors, the  'duties  of  excise  specified  in  sche- 
dule (B.)  to  this  Act;  and  all  the  provisions 
contained  in  any  Act  relating  to  excise  duties, 
and  in  force  at  the  time  of  tne  passing  of  this 
Act,  shall,  BO  far  as  the  same  are  applicable,  have 
full  force  and  effect  with  respect  to  the  said  duties 
of  excise  granted  by  this  Act. 

Sugar  lued  in  brewing. 

8.  In  addition  to  any  enactments  now  in  force 
in  relation  to  sugar  to  be  used  by  brewers  of  beer 
for  sale  in  the  brewing  and  making  of  beer,  the 
following  provisions  shall  have  effect  in  relation 
to  sugar  so  to  be  used  : — 


1.  The  brewer  shall  on  the  first  day  of  October 

one  thousand  eight  hundred  and  seventy 
enter  in  a  book  or  paper  to  ,be  provided 
by  the  Commissioners  of  Inland  Revenue 
an  account  in  pounds  weight  avoirdupois 
of  the  quantity  of  sugar  then  in  his  po«> 
session,  and  from  tune  to  time  a  like 
account  of  every  quantity  of  sugar  sub- 
sequently received  by  him,  and  he  shall 
make  such  entry  on  the  day  on  which  he 
shall  receive  the  sugar : 

2.  The  brewer  shall  keep  the  said  book  or 

paper  at  all  times  in  some  public  and  open 
put  of  his  entered  premises  ready  for  the 
inspection  of  the  officers  of  excite,  and 
he  shall  permit  any  officer  of  excise  at  any 
time  to  mspect  the  said  book  or  paper, 
and  to  make  any  entry  therein  or  extract 
therefrom,  and  also  to  take  away  the  said 
book,  or  paper,  upon  leaving  another  for 
the  use  of  toe  brewer : 

3.  The  brewer  shall  not  receive  any  sugar  except 

in  a  package  containing  two  huncbedweight 
of  sugar  at  the  least,  unless  the  sugar 
shall  be  contained  in  the  package  in 
which  it  shall  have  been  imported  into  the 
United  Kingdom,  and  shall  be  in  the 
same  state  as  when  imported : 

4.  The    brewer  shall  not  receive  any    sugar 

unless  accompanied  by  an  invoice  or  de- 
livery note  specifving  the  quantity  and 
the  ^e  name  ana  address  of  the  person 
from  whom  the  sugar  shall  have  been 
purchased : 

5.  The  brewer  shall  produce  and  deliver  to  the 

officer  of  excise  who  shall  first  survey  or 
visit  his  breweiy  after  the  receipt  of  any 
sugar,  the  invoice  or  delivenr  note  which 
shall  have  accompanied  such  sugar,  and 
he  shall  allow  the  officer  to  retain  the  said 
invoice  or  dehveiy  note  so'long  as  may  be 
necessary  to  enable  him  to  compare  the 
same  with  the  book  or  paper  in  which  the 
account  of  the  sugar  u  required  to  be 
entered: 

6.  The  brewer  shall  deposit  all  sugar  received 

by  him,  immediately  upon  the  recei|A 
thereof,  in  the  proper  place  entered  by  him 
for  keeping  or  storing  sugar,  and  shall 
keCp  the  same  therein,  sepuate  and  apart 
from  all  other  sugar,  for  the  period  of 
twenty-four  hours  from  the  time  when 
such  sugar  shall  have  been  so  deposited, 
unless  such  sugar  shall  have  been  pre- 
viously examined  by  an  officer  of  excise : 

7.  The  brewer  shall  permit  any  officer  of  excise 

at  an;^  time  to  take  an  account  <^  the 
sugar  in  his  possession,  or  any  part  thereof, 
and  shall  furnish  the  officer  taking  such 
account  with  proper  scales  and  weights, 
and  with  such  assistance  as  may  be  nece«- 
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saiy  to  enable  him  conreniently  to  take 
such  account : 

8.  The  brenrer  shall  not  remove  any  sugar  from 

his  brewery,  nor  dispose  thereof  in  any 
manner  other  than  by  dissolving  the  same 
in  the  mash  tun  or  other  vessel  dtily 
entered  with  the  proper  officer  of  excise 
for  that  purpose : 

9.  Tlie  brewer  shall  permit  any  officer  of  excise 

to  gauge  any  wort  or  solution  made  from 
sugar,  and  iUso  to  take  a  sample  or  samples 
from  such  wort  or  solution ;  and  if  upon 
examination  of  the  sample  or  samples  it 
shall  be  found  that  the  wort  or  solution 
contained  an  amount  of  sugar  exceeding 
the  quantity  used  in  making  such  wort  or 
solution,  according  to  the  entry  made  by 
the  brewer  in  the  proper  book  or  paper 
provided  for  that  purpose,  such  amount 
to  be  ascertained  according  to  a  table  to 
be  approved  by  the  Ck>mmissioners  of  In- 
lana  Revenue  for  showing  the  quantity  of 
sugar  contained  in  any  given  quantify  of 
wort  or  solution,  according  to  toe  specific 
gravity  thereof  as  ascertained  by  any 
saccharometer  ordered  to  be  used  oy  the 
said  Commissioners,  the  brewer  shall  be 
deemed  to  have  committed  an  offence 
against  this  section ;  provided  that  it  shall 
not  be  necessary  on  the  trial  of  any  infor- 
mation  or  other  proceeding  to  produce  or 
give  in  evidence  any  order  of  the  said 
Commissioners  approving  such  table,  or 
ordering  the  use  of  any  saccharometer. 
For  any  offence  against  this  section  the  brewer 
shall  forfeit  the  penalty  of  one  hundred  pounds. 

9.  The  proper  officer  of  excise  shall  keep  a  stock 
account  of  the  sugar  received  and  used  by  a 
brewer  of  beer  for  sale  for  brewing  and  making 
beer,  and  shall  debit  the  brewer  with  the  quantity 
of  sugar  received,  and  shall  credit  him  with  the 
quantities  used  in  brewing,  and  if  upon  taking 
the  stock  at  any  time  any  officer  of  excise  shall 
find  that  the  quantity  of  sugar  remaining  in  the 
possession  of  the  brewer  shall  be  less  than  it 
ought  to  be,  the  deficiency  shall  be  deemed  to 
have  been  used  in  the  brewing  and  making  of 
beer,  and  the  brewer  shall  forfeit,  over  atid  above 
any  other  penalty  to  which  he  may  be  liable,  a 
penalty  of  double  the  amount  of  duty  on  such 
deficiency  according  to  the  rate  of  excise  duty 
payable  on  sugar  used  in  the  brewing  and  making 
of  beer  at  the  time  such  deficiency  shall  be  found, 
but  the  said  penalty  of  double  duty  shall  not  be 
incurred  if  the  deficiency  shall  be  less  than  a 
quantity  equal  to  two  per  cent,  upon  the  balance 
remaining  at  the  last  preceding  stock  taking 
added  to  the  quantities  subsequently  received : 
Provided  always,  that  in  taking  the  account  of 
die  stock  of  sugar  in  the  possession  of  a  brewer 
the  weight  that  shall  at  any  time  have  been 
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marked  upon  any  package  of  sugar  by  any  officer 
of  customs  or  excise  shall  be  deemed  to  be  the 
true  weight,  unless  such  package  shall  have  since 
undergone  some  alteration,  or  the  officer  of  excise 
who  shall  take  the  stock  shall  be  dissatisfied  with 
the  weight  so  marked. 

10.  Whereas  by  the  laws  in  force  every  brewer 
of  beer  for  sale  is  required  to  enter  in  the  book  or 
paper  provided  for  the  purpose  of  his  entering 
therein  the  quantity  of  malt  and  sugar  intended 
to  be  used  by  him  in  the  brewing  of  beer  the 
particular  hour  of  the  day  at  which  he  intends  to 
mash  any  malt  or  to  dissolve  any  sugar :  Be  it 
enacted,  that  every  such  brewer  shall  also  enter 
in  the  said  book  or  paper  the  respective  quantities 
of  the  malt  and  sugar  intendea  to  be  used  two 
hours  at  the  least  before  the  particahir  hour 
which  he  shall  have  entered  in  the  said  book  or 
paper  as  the  hour  at  which  he  intends  to  mash 
the  malt  or  to  dissolve  the  sufar,  under  the  like 
penalty  for  any  refusal  or  neglect  to  make  such 
entry  as  is  hereby  directed  to  be  made  in  such 
book  or  paper,  or  for  cancelling,  obliterating,  or 
altering  the  same,  as  by  the  laws  in  force  such 
brewer  is  subject  and  liable  to  for  any  refusal  or 
neglect  to  make  any  other  entry  therein,  or  for 
cancelling,  obliteratmg,  or  altering  any  such  other 
entry. 

Horset  kept  for  Htubandty, 

11.  Whereas  doubts  have  arisen  with  respect 
to  the  liability  of  horses  or  mules  kept  solely  for 
the  purpose  of  husbandry  to  dnty :  Be  it  enacted, 
that  from  and  after  the  passing  of  this  Act  no 
person  shall  be  required  to  take  out  a  hcense 
under  the  Act  of  the  thirly-second  and  thirty- 
third  years  of  the  reign  of  Her  present  Mt^esty, 
chapter  fourteen,  for  any  horse  or  mule  kept  by 
him  solely  for  the  purpose  of  husbandry,  on 
account  of  such  horse  or  mule  being  used  or 
employed  in  drawing  materials  for  the  repair  of 
roads  and  highways  of  the  parish  of  which  he  is 
a  rated  occupier,  and  whether  for  hire  or  other- 


Part  III. 

As  TO  Stamp  Dutibs. 

_  12.  On  the  first  day  of  October  one  thousand 
eight  hundred  and  seventy  the  stamp  duties  on 
newspapers  shall  cease  and  determine. 

13.  On  the  first  day  of  July  one  thousand  eight 
hundred  and  seventy  the  stamp  duties  on  policies 
of  insurance  under  the  tenth  section  of  the  Act 
passed  in  the  twenty-eighth  and  twenty-ninth 
years  of  Her  Miuesty  s  reign,  chapter  ninety-six, 
shall  cease  and  determine,  and  in  lieu  thereof,  on 
and  after  the  first  day  of  July  one  thousand  eight 
hundred  and  seventy,  there  shall  be  charged  and 
paid  upon  and  for  every  policy  of  insurance,  for 
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any  payment  agreed  to  be  made  upon  the  death 
of  any  person,  only  from  accident  or  violence,  or 
otherwise  than  from  a  natural  cause,  or  as  com- 
pensation for  personal  injury,  or  by  way  of 
indemnity  against  loss  or  damage  of  or  to  any 
property,  a  stamp  duty  of  one  penny. 


Part  IV. 

As  TO  Income  Tax. 

14.  There  shall  be  charged,  collected,  and  paid, 
for  the  use  of  Her  Majesty,  her  heirs  and  suc- 
cessors, the  duties  of  income  tax  specified  in 
schedule  (C)  to  this  Act;  and  all  such  provisions 
contained  in  any  Act  relating  to  the  duties  of 
income  tax  as  were  in  force  on  the  fifth  day  of 
April  one  thousand  eight  hundred  and  seventy, 
and  are  not  repealed  by  this  Act,  shall  have  full 
force  and  effect  with  respect  to  the  said  duties  of 
income  tax  granted  by  this  Act,  so  far  as  the 
same  shall  be  consistent  with  the  provisions  of 
this  Act;  and  for  the  purposes  of  this  Act  the 


year  one  thousand  eight  hundred  and  sixty-two 
mentioned  in  the  forty-third  section  of  the  Act 
passed  in  the  twMity-fifth  year  of  Her  Mjgesty's 
reign,  chapter  twenty-two,  shall  be  read  as  and 
deemed  to  mean  the  year  one  thousand  eight 
hundred  and  seventy. 

15.  The  provisions  contained  in  the  sixth  and 
seventh  sections  of  the  Act  passed  in  the  thirty- 
second  and  thirty-third  years  of  Her  Majesty's 
reign,  chapter  fourteen,  are  hereby  repealed. 


Part  V. 

As  TO  Duties  on  Inhabited  Houses. 

16.  The  poundage  now  payable  to  coUecton  in 
respect  of  tne  amount  of  the  duties  on  inhabited 
houses  collected  and  paid  to  the  proper  officer  for 
receipt  shall  be  divided  in  each  separate  collection 
between  the  assessors  and  collectors  in  equal  pro- 
portions. 


ScHBOULB  (A.) 


CoHtaining  the  Duties  of  Customs  granted  by  this 
Act. 

On  and  after  the  under-mentioned  dates,  in 
lieu  of  the  duties  of  customs  now  charged  on  the 
articles  under  mentioned,  the  following  duties  of 
customs  shall  be  charged  thereon  on  importation 
into  Great  Britain  or  Ireland,  vi2. : — 
On  and  after  the  second  day  of  May  one  thou- 
sand eight  hundred  and  seventy  :— 

Sugar,  viz. : —  £  s.  d. 

Candy,  brown  or  white,  refined 
sugar,  or  sugar  rendered  by 
any  process  equal  in  quality 
thereto,  and  manufactures  of 
refined  sugar       -    the  cwt.  0    6    0 
On  and  after  the  thirteenth  day  of  April  one 
thousand  eight  hundred  and  seventy : — 
Sugar  not  equal  to  refined : —      £   s.  d. 
First  class        •  -  the  cwt.  0    5    8 

Second  class      -        •        ,,053 
Third  class      -  -,,049 

Fourth  class,  including 

cane  juice      -        -        ,,040 
Molasses        -  •        ,,019 

Almonds,  paste  of  -  ,,048 
Cherries,  (tied  -  -  ,,048 
Comfits,  dry        -  -,,048 

Confectionery,  not  other- 
wise enumerated        -        ,,048 
Ginger,  preserved  -        „       0    4     8 

Mannalade  -        -         ,,048 

Succades,  including  all 
fruits  and  vegetables 
preserved  in  sugar, 
not  otherwise  enume- 
rated -  -,.048 


And  the  said  duties  shall  be  paid  on  the  weights 
ascertained  at  landing. 

On  and  after  the  under-mentioned  dates,  in 
lieu  of  the  drawbacks  now  allowed  on  the  unde^ 
mentioned  descriptions  of  sugar' refined  in  Great 
Britain  or  Irelana  on  the  exportation  thereof  to 
foreign  parts,  or  on  removal  to  the  Isle  of  Man 
for  consumption  there,  or  on  deposit  in  any 
approved  warehouse,  upon  such  terms  and  sub- 
ject to  such  regulations  as  the  Commissioners  of 
Customs  may  direct  for  delivery  from  such  ware- 
house as  ships  stores  only,  or  for  the  purpose  of 
sweetening  British  spirits  in  bond,  the  following 
drawbacks  shall  be  paid  and  allowed ;  (that  is  to 
say,) 
On  and  after  the  second  day  of  May  one  thousand 
eight  hundred  and  seventy : —  £  *•  ^' 

Upon  refined  sugar  in  loaf,  com- 
plete and  whole,  or  lumps  duly 
refined,  having  been  perfectly 
clarified  and  thoroughly  dried 
in  the  stove,  and  being  of  an 
uniform  whiteness  throughout, 
and  upon  such  sugar  pounded, 
crushed,  or  broken  in  a  ware- 
house approved  by  the  Com- 
missioners of  Customs,  such 
sugar  having  been  there  first 
inspected  by  the  officers  of 
customs  in  lumps  or  loaves  as 
if  for  immediate  shipment,  and 
then  packed  for  exportation  in 
the  presence  of  such  officers, 
and  at  the  expense  of  the 
exporter ;    and    upon    candy  . 

for  every  cwt.  0   6  1' 
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Upon  refined  sugar  uiiBtoved,j£  «.  d. 
pounded,  carushed,  or  broken, 
and  not  in  anjr  way  inferior  to 
the  export  standard  sample 
No.  2,  apDioved  by  the  Lords 
of  the  Treasury,  and  which 
shall  not  conteuin  more  than 
five  per  centum  of'  moisture 
over  and  above  what  the 
same  would  contain  if  tho- 
roughly  dried    in   the   stove 

for  every  cwt.  0    6    9 
And  on  and  after  the  thirteenth  day  of  April 
one  thousand  eight  hundred  and  seventy : — 
Upon  sugar  refined  by  the  cen- 
trifugal or  by  any  other  pro- 
cess,   and   not   in    any   way 
inferior   to   the  export   stan- 
dard sample  No.  1,  approved 
by  the  Lords  of  the  Treasury 

for  every  cwt.  0    6    0 
Upon  other  refined    sugar  un- 
stoved,    being     bastards     or 
pieces,  ground,  powdered,  or 
crushed : 

Not  in  any  way  inferior 

to  the  export  standard 
sample  No.  3,  approved 
by  the  Lords  of  the  Trea- 
sury .  for  every  cwt.  0  6  8 
— —  Not  in  any  way  inferior 
to  the  export  standard 
sample  No.  4,  approved 
by  the  Lords  of  the  Trea- 
sui^    -    for  every  cwt.  0    5    3 

Not  in  any  way  inferior 

to  the  export  standard 
sample  No.  5,  approved 
by  the  Lords  of  the  Trea- 
sury    -    for  every  cwt.  0    4    9 
'        Inferior    to    the    above 
last  •mentioned  standard 
sample  -  for  eveiv  cwt.  0    4    0 
From  and  after  the  passing  of  tnis  Act,  in  lieu 
of  the  duties  of  customs  now  charged  on  the 
articles  under  mentioned,  the  following  duties  of 
customs  shall  be  charged  thereon  upon  the  impor- 
tation thereof  into  Great  Britain  or  Ireland,  viz. : — 
Perfumed  spirits  and  Cologne  water, 
being  mixed  with  any  article   so 
that  the  degree  of  strength  cannot 
be   ascertained   by  Sykes'  hydro- 
meter ...    the  gallon  0  16    6 
The  duties  of  customs  now  (narged  on  tea 
shall  continue  to  be  levied  and  charged  on  and 
after  the  first  day  of  August  one  thousand  eight 
hundred   and    seventy,  until   the  first  day  of 
August  one  thousand  eight  hundred  and  seventy- 
one,  on  importation  into  Great  Britain  or  Ireland ; 
that  is  to  say, — 
Tea  -  -  -  .    the  lb.  0    0    6 


SCHBDULB   (B.) 


CoHtainiHg  the  Duties  of  Excite  granted  by  this 
Act. 

In  lieu  of  the  duties  of  excise  now  chaweable 
on  sugar  made  in  the  United  Kingdom,  the  fol- 
lowing duties  of  excise  shall  be  charged  thereon ; 
that  is  to  say. 

On  and  after  the  second  day  of  May  one  thou- 
sand eight  hundred  and  seventy : — 

Candy,  brown  or  white,  refined  £  t.  d. 
sugar,  or  sugar  rendered  by  any 
process  equal  in  quality  thereto, 
and  manufactures  of  refined 
sugar  -  -    the  cwt.  0    6    0 

On  and  after  the  thirteenth  day  of  April  one 
thousand  eight  hundred  and  seventy  : — 
Sugar  not  equal  to  refined  : — 
First  class  -  -  the  cwt.  0  6  8 
Second  class  -  -  ,,063 
Third  class  -  -  ,,049 
Fourth  class  -  -  ,,040 
Molasses        -  -,,019 

In  lieu  of  the  duty  of  excise  now  chargeable 
upon  sugar  used  in  brewing,  there  shall  be 
charged,  on  and  after  the  thirteenth  day  of  April 
one  thousand  eight  hundred  and  seventy,  upon 
every  hundredweight,  and  in  jvoportion  for  uiy 
fractional  part  of  a  handredweignt,  of  all  sugar 
which  shall  be  used  by  any  In^wer  of  beer  for 
sale  in  the  brewing  or  making  of  beer,  the  excise 
duty  oi  7s.  6d. 


SCHBDULB  (C.) 


Containing  the  Dutie*  of  Income  Taat  granted  by 
this  Act. 

For  one  year,  commencing  on  the  nxth  day  of 
April  one  thousand  eight  hundred  and  seventy, 
for  and  in  respect  of  all  property,  profits,  and 
gains  mentioned  or  described  as  chargeable  in 
the  Act  passed  in  the  sixteenth  and  seventeenth 
years  of  Her  Majesty's  reign,  chapter  thirty-four, 
for  gpranting  to  Her  Majesty  duties  on  profits 
arising  from  property,  professions,  trades,  and 
offices,  the  foUowiog  duties  shall  be  chuged; 
(that  is  to  say,) 

For  eveiy  twenty  shillings  of  the  annual  value 
or  amount  of  all  such  property,  profits,  and 

§ains,  (except  those  chargeable  under  sche- 
ule  (B.)  of  the  said  Act,)  the  duty  of 
fourpence. 
And  for  and  in  respect  of  the  occupation  of 
lands,  tenements,  hereditaments,  and  heritages, 
chargeable  under  schedule  (B.)  of  the  said  Act, 
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for  eyeiy  twenty  shillings  of  the  annual  value 
thereof: — 

In   England,  the  duty  of  twopence,  and  in 

Scotland  and  Ireland  respectively  the  duty 

of  one  penny  halfpenny. 


Subject  to  the  provisions  contained  in  section  3 
of  the  Act  26  Viotoria,  diapter  22,  for  ibe  exemp- 
tion ot  persons  whose  whole  income  firom  erety 
source  is  under  1001.  a  year,  and  relief  of  those 
whose  income  is  under  2001.  a  year. 


Chap.  33. 
7%«  Salmon  Acts  Amendment  Act,  1870. 


ABSTRACT  OF  THK  BNACTMBNTS. 

1.  Short  title. 

2.  Commencement  of  Act. 

3.  Amendment  of  sect.  3.  of  26  Vict.  e.  10. 

4.  Amendment  of  sect.  65.  o/28  4-  29  I'ict.  e.  121. 


An  Act  to  amend  the  Acts  relating  to 
the  Export  of  unseasonable  Salmon. 

(Ist  August  1870.) 

WHKRBA8  by  the  third  section  of  "The  Sal- 
mon Acts  Amendment  Act,  1863,"  it  is  amongst 
other  things  provided,  that  "  the  burden  of 
"  proving  that  any  salmon  entered  for  exporta. 
*'  tion  from  any  part  of  the  United  Kinsdom  to 
"  parts  beyond  the  seas  between  the  third  day  of 
"  ^September  and  the  second  day  of  February 
"  following  is  not  so  entered  in  contravention  of 
"  the  said  Act  shall  lie  on  the  person  entering 
"  the  same  for  exportation  :" 

And  whereas  it  is  expedient  to  make  further 
provision  for  preventing  the  exportation  of  salmon 
that  cannot  legally  be  sold  within  the  limits  of 
the  United  Kingdom  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1 .  This  Act  may  be  cited  for  all  purposes  as 
"The  Salmon  Acts  Amendment  Act,  18/0." 

2.  This  Act  shall  not  come  into  opeiation 
before  the  third  day  of  September  one  thousand 
eight  hundred  and  seventy,  which  day  is  herein- 
after referred  to  as  "  the  commencement  of  this 
Act." 

3.  From  and  after  the  commencement  of  thii 
Act,  the  said  third  section  of  "  The  Salmon  Acts 
Amendment  Act,  1863,"  shall  be  read  and  con- 
strued as  if  the  words  "  second  day  of  February" 
were  omitted  therefrom,  and  the  words  "  thiitietb 
day  of  April "  were  inserted  instead  of  the  said 
omitted  words. 

4.  Th«  wxty-fifth  section  of  "The  Sahnon 
Fishery  Act,  1 865,"  shall  be  read  and  construed 
as  if  the  words  "  second  day  of  Febraaiy  "  woe 
omitted  therefrom,  and  the  words  "  thirtieth  day 
of  April"  were  inserted  instead  of  the  asid 
omitted  words. 


Chap.  34. 
CharitMe  Funds  Investment. 


ABSTKACT  of  THB  BNACTMBNTS. 


1.  Corporations  and  trustees  holding  money  in  trust  for  any  public  or  charitable  purpose  may  istest  the 

same  in  real  securities. 

2.  Proviso  for  cases  in  which  the  equity  of  redemption  of  the  premises  may  be  barred  or  released. 

3.  Interpretation  of  terms. 
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An  Ajct  to  amend  the  Law  as  to  the 
Investment  on  Heal  Securities  of  Trust 
Funds  held  for  public  and  charitable 
purposes.  (Ist  August  1870.) 

Whbrbas  it  is  expedient  to  amend  the  law 
ttHating  to  the  investment  on  real  securities  of 
trust  Ainds  held  for  public  and  charitable  pur- 
poses: 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
anthority  of  the  same,  as  follows  : 

1.  It  shall  be  lawful  for  all  corporations  and 
trustees  in  the  United  Kingdom  holding  moneys 
in  trust  for  any  public  or  charitable  purpose  to 
invest  such  moneys  on  any  real  security  autho- 
rised by  or  consistent  with  the  trusts  on  which 
such  moneys  are  held,  without  being  deemed 
thereby  to  nave  acquired  or  become  possessed  of 
any  land  within  the  meaning  of  the  laws  relating 
to  mortmain,  or  of  any  prohibition  or  restraint 
against  the  holding  of  land  by  such  corporations 
or  trustees  contained  in  any  charter  or  Act  of 
Parliament ;  mid  no  contract  for  or  conveyance 
of  any  interest  in  land  made  boD&  fide  for  the 
purpose  only  of  such  security  shall  be  deemed 


void  by  reason  of  any  non-compliance  with  the 
conditions  and  solemnities  required  by  an  Act 
passed  in  the  ninth  year  of  King  George  the 
Second,  intituled  "  An  Act  to  restrain  the  dispo- 
"  sition  of  lands  whereby  the  same  become 
"  unalienable." 

2.  Provided  always,  that  iu  every  case  in  which 
the  equity  of  redemption  of  the  premises  com- 
prised in  any  such  security  shall  become  liable 
to  foreclosure,  or  otherwise  barred  or  released,  the 
same  shall  be  thenceforth  held  in  trust  to  be  sold 
and  converted  into  money,  and  shall  be  sold 
accordingly ;  and  if  any  decree  shall  be  made  in 
any  suit  for  the  purpose  of  redeeming  or  enforcing 
such  security,  such  decree  shall  direct  a  sale  (in 
default  of  redemption)  and  not  a  foreclosure  of 
such  premises. 

3.  The  words  "  real  securily "  in  this  Act  shall 
include  all  mortgages  or  charges,  legal  or  equit- 
able, of  or  upon  lands  or  hereditaments  of  any 
tenure,  or  of  or  upon  any  estate  or  interest 
therein  or  any  charge  or  encumbrance  thereon  ; 
and  the  word  "conveyance"  shall  include  all 
grants,  releases,  transfers,  assignments,  appoint- 
ments, assurances,  orders,  surrenders,  and  lidmis- 
sions  whatsoever  operating  to  pass  or  vest  any 
estate  or  interest,  at  law  or  in  equity,  in  the 
premises  comprised  in  any  real  security. 


Chap.  35. 
The  Apportionment  Act,  1870. 


ABSTRACT   OP   THE    BNACTMENT8. 

1.  Short  title. 

2.  Rents  and  periodical  payments  shall  accrue  from  day  to  day  and  be  apportionable  in  respect  of  time. 

3.  Apportioned  part  of  rent,  SfC.  shall  be  payable  when  the  next  entire  portion  shall  have  become  due. 

4.  Persons  shall  have  the  same  remedies  for  recovering  apportioned  parts  as  for  entire  portions.    Proviso 

as  to  re.its  reserved  in  certain  cases. 

5.  Interpretation  of  terms. 

6.  Act  not  to  ap]ply  to  policies  of  assurance  : 

7.  Nor  where  stipulation  made  to  the  contrary. 


An  Act  for  the  better  Apportionment 
of  Rents  and  other  periodical  Pay- 
ments, (Ist  August  1870.) 

Whbrbas  rents   and  some  other  periodica] 

payments  are  not  at  common  law  apportionable 
(liKe  interest  on  money  lent)  in  respect  of  time, 
snd  for  remedy  of  some  of  the  mischiefs  and 
inconveniences  thereby  arising  divers  statutes 
nave  been  passed  in  the  eleventh  year  of  the  reign 


of  His  late  Majesty  King  George  the  Second 
(chapter  nineteen),  and  in  the  session  of  Par- 
liament holden  in  the  fourth  and  fifth  years  of 
His  late  Majesty  King  William  the  Fourth 
(chapter  twenty-two),  and  in  the  session  of  Par- 
liament held  m  the  sixth  and  seventh  years  of 
His  late  Majesty  King  William  the  Fourth 
(chapter  seventy-one),  and  in  the  session  of  Par- 
liament held  in  the  fourteenth  and  fifteentii 
years  of  Her  present  Majesty  (chapter  twenty- 
five),  and  in  the  session  of  Parliament  held  in 
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the  twsnty-third  and  tirenty-fourth  jtm  of  Her 
present  Majesty  (chapter  one  hundred  and  flfty- 
foar): 

And  whereas  it  is  expedient  to  make  provision 
for  the  remedy  of  all  such  mischiefs  and  incon- 
veniences : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Maiestj,  br  and  with  the  advice  and 
consent  of  tne  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  FarUament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Apportionment  Act,  18/0." 

2.  From  and  after  the  passing  of  this  Act,  all 
rents,  annuities,  dividends,  and  other  periodical 
payments  in  the  nature  of  income  (whether  re- 
served or  made  payable  under  an  instrument  in 
writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day 
to  day,  and  shall  be  apportionable  in  respect  of 
time  accordingly, 

3.  The  apportioned  part  of  any  such  rent, 
annuity,  dividend,  or  other  payment  shall  be 
payable  or  recoverable  in  the  case  of  a  continuing 
rent,  annuity,  or  other  such  payment  when  the 
entire  portion  of  which  such  apportioned  part 
shall  form  part  shall  become  due  and  payable, 
and  not  before,  and  in  the  case  of  a  rent,  annuity, 
or  other  such  payment  determined  by  re-entry, 
death,  or  otherwise  when  the  next  entire  portion 
of  the  same  would  have  been  payable  if  the  same 
had  not  so  determined,  and  not  before. 

4.  All  persons  and  their  respective  heirs,  exe- 
cutors, administrators,  and  assigns,  and  also  the 
executors,  administrators,  and  assigns  respec- 
tively of  persons  whose  interests  determine  with 
their  own  deaths,  shall  have  such  or  the  same 
remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  as  aforesaid  when  payable 
(allowing  proportionate  parts  of  all  just  allow- 
ances) as  they  respectively  would  have  had  for 
recovering  such  entire  portions  as  aforesaid  if 
entitled  thereto  respectively ;  provided  that  per- 
sons liable  to  pay  rents  reservea  out  of  or  charged 


on  lands  or  other  hereditunenta  of  any  tenme, 
and  the  same  lands  or  other  hereditaments,  shall 
not  be  resorted  to  for  any  such  apportioned  part 
forming  part  of  an  entire  or  contmuing  rent  as 
aforesiud  specifically,  but  the  entire  or  continuing 
rent,  including  such  apportioned  part,  shall  be 
recovered  and  received  bv  the  heir  or  other  person 
who,  if  the  rent  had  not  oeen  apportionable  under 
tiiis  Act,  or  otherwise,  would  nave  been  entitled 
to  such  entire  or  continuing  rent,  and  such  ap- 
portioned part  shall  be  recoverable  from  such  heir 
or  other  person  by  the  executors  or  other  parties 
entitled  under  this  Act  to  the  same  by  action  at 
law  or  suit  in  equity. 

6.  In  the  construction  of  this  Act— 

The  word  "  rents  "  includes  rent  service,  KaU 
charge,  and  rent  seek,  and  also  tithes  and  all 
periodical  payments  or  renderings  in  lieu  of 
or  in  the  nature  of  rent  or  tithe. 

The  word  "annuities"  includes  salaries  and 
pensions. 

The  word  "  dividends  "  includes  (besides  divi- 
dends strictly  so  called)  all  payments  m&de 
by  the  name  of  dividend,  bonus,  or  otherwise 
out  of  the  revenue  of  trading  or  other  pubUc 
companies,  divisible  between  all  or  any  of 
the  members  of  such  respective  companies, 
whether  such  payments  shall  be  usually  made 
or  declared  at  any  fixed  times  or  otherwise ; 
and  all  such  divisible  revenue  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  have 
accrued  by  equal  daily  increment  during  and 
within  the  period  for  or  in  respect  of  which 
the  payment  of  the  same  revenue  shall  be 
declared  or  expressed  to  be  made,  but  the 
said  word  "  dividend "  does  not  include 
payments  in  the  nature  of  a  return  or  rom- 
Dursement  of  capital. 

6.  Nothing  in  this  Act  contained  shall  render 
apportionable  any  annual  sums  made  payable  in 
policies  of  assurance  of  any  description. 

7.  The  provisions  of  this  Act  shall  not  extend 
to  any  case  in  which  it  is  or  shall  be  expressly 
stipulated  that  no  appcntionment  shall  take 
place. 


Chap.  ^6. 
The  Cattle  Duea»e  {Ireland)  Amendment  Act,  1870. 


ABSTRACT  OF  THB  KNACTUBNT8. 


1.  E»t«iidiw/provisio»s  of  29^30  Viet.  e.  4.  relating  to  providing  and  applying  fund  for  extingwking 

rinderpest,  to  all  cotes  qf  contagious  or  infectious  cattle  disease. 

2.  Power  to  Lord  Lieutenant  and  Privy  Council  to  make  rules  to  carry  Act  into  effect. 
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3.  Sttamboat  ctmpitny  and  other  eompamei  to  cleanse  and  cUMmftet,  ^o. 

4.  Water  and  food  to  be  provided  by  railway  eompanies. 

6.  Amimalt  landed  in  contravention  of  order  to  be  forfeited. 

6.  Evidence  of  orders. 

7.  Certain  acts  to  be  offences  under  this  Act. 

8.  Penalty  for  contravening  provisions  of  this  Act,  or  orders  made  in  pursuance  thereof. 

9.  Recovery  and  application  of  penalties. 

10.  ProeeecKngs. 

11.  Certificate  of  inspector  under  the  "  CattU  Disease  (Ireland)  Act,  1866,"  or  this  Act. 

12.  Interpretation. 

13.  7%tt  Act  to  be  construed  with  Act  of  1866. 

14.  Short  title. 


An  Act  to  amend  "  The  Cattle  Disease 
Act  (Ireland),  1866." 

(1st  August  1870.) 

Whereas  it  is  expedient  to  amend  "The 
Cattle  Disease  Act  (Ireland),  1866 :" 

Be  it  therefore  enacted  hj  the  Queen's  most 
Excellent  Majesty,  hy  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authoiity  of  the  same,  as  foUows ; 
(that  is  to  say,) 

1.  The  provisions  of  sections  ten,  eleven,  and 
twelve  of  the  said  "  Cattle  Disease  Act  (Ireland), 
1866,"  relating  to  the  providing  a  fund  for  the 
purpoiea  in  section  ten  of  the  said  Act  mentioned, 
in  case  the  cattle  disease  known  as  the  rinder- 
pest should  appear  in  Ireland,  and  to  the  applica- 
non  of  such  tatxd,  shall  extend  and  apply  to  the 
piovidiog  and  application  of  a  fund  for  all  or  any 
of  the  additional  purposes  following ;  (that  is  to 
aay.) 

(1.)  For  preventing  the  introduction  into  Ire- 
land of  the  cattle  disease  known  as  the 
"cattle  plague,"  or  "rinderpest";  and, 

(2.)  For  preventing  the  introduction  into  Ire- 
land, the  occurrence  or  the  spreading 
therein,  of  any  infectious  or  contagious 
disease  of  cattle,  sheep,  swine,  or  other 
animals. 

2,  The  Lord  Lieutenant,  by  and  with  the 
advice  of  Her  Majesty's  Privy  Council  in  Ireland, 
may,  from  time  to  time,  make  such  orders  as  they 
may  think  expedient  for  all  and  any  of  the  pur- 
poses following ;  (that  is  to  say,) 

For  insuring  for  animals  brought  by  sea  to 
ports  in  Ireland,  or  shipped  from  any  port  in 
Ireland  to  any  part  of  England,  Wales,  or 
Scotland,  a  proper  supply  of  food  and  water 
during  the  passage  and  on  landing : 

For  protecting  such  animals  from  unnecessaiy 
suffering  during  the  passage  and  on  landing: 

For  protecting  animals  from  unnecessary  suf- 
fiering  during  inland  tiansit : 


For  prohibiting  or  regulating  the  movement  of 
animals,  and  the  removal  of  dead  animals  or 
parts  thereof,  and  of  hay,  straw,  litter,  dung, 
and  other  things  likely  to  spread  contagious 
or  infectious  diseases  among  animals : 
For  requiring  the  cleansing  and  disinfecting  of 
yards,  sheds,  stables,  fields,  and  other  pre- 
mises: 
For  regulating  the  disposal  of  animals  dying 
while  affected  with  a  contagious  or  infectious 
disease: 
For  requiring  notioe  of  the  appearance  of  any 

such  disease  among  animals : 
For  prohibiting  or  regulating  the  holding  of 
markets,  fairs,  exhibitions,  or  sales  of  animals: 
And  generally  any  orders  whatsoever  which 
they  think  it  expedient  to  make  for  the  better 
execution  of  this  Act,  or  for  the  purpose  of  in  any 
manner  preventing  the  introduction  or  spreading 
of  contagious  or  infectious  disease  among  animals 
in  Ireland  (whether  any  such  orders  are  of  the  same 
kind  as  the  kinds  enumerated  in  this  section  or 
not),  and  may  in  any  such  order  direct  or  autho- 
rise  the  slaughtering  of  animals  that  are  affected 
with  any  contagious  or  infectious  disease,  or  that 
have  been  in  contact  with  animals  so  affected; 
and  may  in  any  such  order  direct  or  authorise  the 
payment  of  compensation  for  any  animals  so 
slaughtered ;  and  may  in  any  such  order  impose 
pen^ties  for  offences  against  the  same,  not  ex- 
ceeding the  sum  of  twenty  pounds  for  any  such 
offence,  and  so  that  in  every  such  order  provision 
be  made  that  a  penalty  less  than  the  maximum 
may  be  ordered  to  be  paid ;  and  this  section  shall 
extend  to  horses  and  all  ruminating  animals  not 
within  the  definition  of  animals  in  this  Act. 

Every  such  order  shall  have  the  like  force  and 
effect  as  if  it  had  been  enacted  by  this  Act. 

3.  Every  steamboat  company,  railway  company, 
and  other  company,  and  every  person  cairying 
animals  for  hire  to  or  from  or  m  an^  part  o( 
Ireland,  shall  thoroughly  cleanse  and  disinfect  in 
such  manner  as  the  Lord  Lieutenant,  by  and  with 
the  advice  of  Her  Majesty's  Privy  Council  in 
Ireland,  from  time  to  tune  by  order  may  direct, 
all  steamers,  vessels,  boats,  pens,  carriages,  trucks. 
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horse  boxes,  and  Tehicles  used  by  such  company 
or  person  for  the  carrying  of  animals. 

If  any  company  or  person  on  any  occasion  fiiils 
to  comply  with  the  requisitions  of  any  such  order, 
such  company  or  person  shall  on  every  such  oc- 
casion be  deemed  guilty  of  an  offence  against  this 
Act. 

4.  Every  railway  company  shall  make  a  pro- 
vision, to  the  satisfaction  of  the  Lord  Lieutenant 
and  Her  Majesty's  Privy  Council  in  Ireland,  of 
water  and  food,  or  either  of  them,  at  such  stations 
as  they  firom  time  to  time,  by  general  or  specific 
description,  direct  for  animals  carried  or  about 
to  be  or  having  been  carried  on  the  railway  of 
the  company ;  and  such  water  and  food,  or  either 
of  them,  shall  be  supplied  to  any  such  animal 
by  the  company  carrying  it,  on  the  request  in 
writing  of  the  consignor  thereof,  or  on  the  request 
of  any  person  in  charge  thereof;  and  the  com- 
pany so  supplying  water  and  food,  or  either  of 
them,  may  make  in  respect  thereof  such  reason- 
able charges,  if  any,  as  the  Lord  Lieutenant  and 
Her  Miyesty's  Privy  Council  in  Ireland  may  by 
order  approve,  in  addition  to  such  charges  as 
they  are  for  the  time  being  authorised  to  make 
in  respect  of  the  carriage  of  animals;  and  the 
amount  of  such  additional  charges  accrued  due 
in  respect  of  any  animal  shall  be  a  debt  from  the 
consignor  and  from  the  consignee  thereof  to  the 
company,  and  shall  be  recoverable  by  the  com- 
pany from  either  of  them,  by  proceedings  in 
any  court  of  competent  jurisdiction,  and  the 
company  shall  have  a  lien  ror  the  amount  thereof 
on  the  animal  in  respect  of  which  the  same 
accrued  due,  and  on  any  other  animal  at  anytime 
consigned  by  the  same  person  to  be  carried  by 
the  company. 

If  any  company  on  any  occasion  fails  to  comply 
with  the  requirements  of  this  section  they  shall, 
on  eveiy  such  occasion,  be  deemed  guilty  of  an 
offence  against  this  Act.  If  in  the  case  of  any 
animal  such  a  request  as  aforesaid  is  not  made, 
so  that  the  animal  remains  without  a  supply  of 
water  for  a  longer  time  than  twelve  consecutive 
hours,  the  consignor,  and  the  person  in  charge  of 
the  animal,  shall  each  be  deemed  guilty  of  an 
offence  against  this  Act ;  and  it  shall  lie  on  the 
person  accused  to  prove  the  time  within  which 
the  animal  has  had  a  supply  of  water. 

5.  If  any  person  lands  or  attempts  to  land  in 
any  port  or  place  in  Ireland,  or  ships  or  attempts 
to  ship  from  any  port  or  place  in  Ireland  to  any 
part  of  England,  Wales,  or  Scotland,  any  animal 
or  thing  in  contravention  of  any  order  under  this 
Act,  such  animal  or  thing  shidl  be  forfeited  in 
like  manner  as  goods  the  importation  whereof  is 
prohibited  by  the  Acts  relating  to  the  customs 
are  liable  to  be  forfeited;  and  the  person  so 
offending  shall  be  liable  to  such'penalties  as  are 


imposed  on  persons  importing  or  attempting  to 
import  goods  the  importation  whereof  is  prohibited 
by  the  Acts  relating  to  the  customs,  witiiont  pre- 
judice to  any  proceeding  against  him  under  this 
Act  or  under  any  such  orid»,  but  so  tiiat  no 
person  be  punished  twice  for  the  same  offence. 

6.  An  order  or  regulation  made  or  issued  by 
the  Lord  Lieutenant  by  and  with  the  advice  of 
Her  Majesty's  Privy  (Council  in  Ireland  under 
this  Act,  or  the  "  Cattle  Disease  (Ireland)  Act, 
1866,"  may  be  proved  as  follows  : — By  the  pro- 
duction of  a  printed  copy  of  such  order  or  regu- 
lation purporting  to  be  certified  to  be  a  true  copy 
by  the  clerk  of  the  said  Council,  or  the  person  for 
the  time  acting  as  such. 

And  any  such  order  or  regulation  shall,  until 
the  contrary  is  proved,  be  deemed  to  have  been 
duly  made  and  issued  at  the  time  at  whidi  it 
bears  date. 

7.  If  any  person  does  any  of  the  following 
things  he  shall  be  guilty  of  an  offence  against 
this  Act : 

(1.)  If  he  does  anything  for.  which  a  licence  is 
requisite  under  this  Act.  or  any  order 
under  this  Act,  without  having  obtained  a 
licence: 

(2.)  If,  where  such  a  licence  is  requisite, 
having  obtained  a  licence  in  that  behalf^ 
he  does  the  thing  licensed  after  the  heenoe 
has  expired : 

(3.)  If  he  uses,  or  offers  or  attempts  to  use,  $m 
such  a  licence,  an  instrument  not  being 
a  complete  licence,  or  an  instrument  un- 
truly purporting  or  appearing  to  be  a 
licence,  unless  he  shows,  to  the  satisiiction 
of  the  justice  before  whom  he  is  charged, 
that  he  did  not  know  of  such  incomnlete- 
ness  or  untruth,  and  that  he  could  not 
with  reasonable  diligence  have  obtained 
such  knowledge : 

(4 . )  If  he  fabricates  or  alters,  or  ofliem  or  uttcas, 
knowing  the  same  to  be  fabricated  or 
altered,  any  licence,  declaration,  certificate, 
or  instrument  made  or  issued,  or  pat- 
porting  to  be  made  or  issued,  under  or 
for  any  purpose  of  this  Act,  or  Miy  such 
order: 

(6.)  If  for  the  purpose  of  obtaining  any  licMX* 
certificate,  or  instrument,  under  or  for  the 
purposes  of  any  such  provision,  he  makes 
a  disclaration  or  representation  fidse  Ui 
any  material  particular,  unless  he  shows, 
to  the  satisfaction  of  the  justice  before 
whom  he  is  charged,  that  he  did  not  know 
of  such  falsity,  and  that  he  could  not  with 
reasonable  diligence  have  obtained  such 
knowledge  : 

(6.)  If  he  obtains  or  endeavours  to  obtain  any 
such  licence,  certificate,  or  instrument,  by 


Digitized  by 


Google 


OHAF.  36.] 


33  &  34  VICTORIA,  1870. 


153 


means  of  any  ttiae  pretence,  unless  he 
shows,  to  the  satis^Mstion  of  the  jnstice 
before  whom  he  is  charged,  that  he  did 
not  know  of  audi  falsity,  and  that  he  could 
not  with  reasonable  dilifirence  have  obtained 
such  knowledge : 
(7.)  If  he  grants  or  issues  any  such  licence, 
oertiflokte,  or  instruments,  being  false  in 
any  matoial  particular,  unless  ne  shows, 
to  the  satisfaction  of  the  justice  before 
whom  he  is  charged,  that  he  did  not  know 
of  such  folsity,  and  that  he  could  not  with 
reasonable  diligence  have  obtained  such 
knowledge : 
And  in  such  case  he  shall  be  liable,  on  con- 
viction, in  the  discretion  of  the  justice,  to  be 
imprisoned   for  any  term  not  exceeding   three 
months,  with  or  without  hard  labour,  in  lieu  of 
the  pecuniary  penalty  to  which  he  is  Uable  under 
this  Act. 

8.  If  any  persbn  acts  in  contravention  of  any 
provisions  m  this  Act  contained,  or  if  any  person 
IS  guilty  of  any  offence  against  this  Act,  or  any 
order  made  in  pursuance  of  this  Act,  he  shall  for 
each  offence  incur  a  penalty  not  exceeding  twenty 
pounds,  and  where  any  such  act  or  offence  is 
committed  with  respect  to  more  than  four  animals, 
a  penalty  not  exceeding  fire  pounds  for  each 
animal  may  be  imposed  instead  of  the  penalty  of 
twenty  pounds. 

Where  any  such  offence  is  committed  in  rela- 
tion to  ofliu,  dung,  hay,  straw,  litter,  or  other 
thing,  a  ftirther  penalty  not  exceeding  ten  pounds 
may  be  imposed  in  respect  of  every  half  ton  in 
weight  of  such  ofU  or  other  thing  after  the  first 

9.  Every  penalty  recoverable  under  the  pro- 
visions of  this  Act  shall  be  recovered  and  api^ied 
in  the  same  manner  as  penalties  are  recovered 
and  applied  under  section  five  of  the  "Cattle 
Disease  (Ireland)  Act.  1866." 

10.  For  the  purpose  of  proceedings  under  this 
Act,  or  any  order  made  hereunder,  or  under  the 
"Cattle  Disease  (Ireland)  Act,  1866,"  or  any 
order  made  thereunder,  every  offence  against  this 
Act,  or  any  such  order  or  regulation,  shall  be 
deemed  to  nave  been  committed,  and  every  cause 
of  complaint  under  this  Act,  or  any  such  order 
or  regulation,  shall  be  deemed  to  have  arisen, 
either  in  the  place  in  which  the  same  actually 


was  committed  or  arose,  or  in  any  place  in  which 
the  person  charged  or  complained  against  hap- 
pens to  be. 

11.  The  certificate  of  ao  inspector,  authorised 
to  act  as  such  under  the  saia  "  Cattle  Disease 
(Ireland)  Act,  1866,"  or  under  this  Act,  that  an 
animal  is  affected  with  an  infectious  or  con- 
tagions disease,  shall  for  the  purpose  of  the  said 
Acts  be  conclusive  evidence  in  all  courts  of 
justice. 

12.  In  this  Act,  or  Orders  in  Council  made 
thereunder— 

The  term  "  Lord  Lieutenant "  shall  mean  the 
Lord  Lieutenant  of  Ireland,  and  the  Lords 
Justices  or  other  chief  governor  or  governors 
of  Ireland  for  the  time  being : 

The  term  "  cattle  "  means  bulls,  cows,  oxen, 
heifers,  and  calves : 

The  term  "  animal "  means,  except  where  it  is 
otherwise  expressed,  cattle,  sheep,  goats,  and 
swine: 

The  term  "foreign,"  as  applied  to  cattle  or 
animals,  means  brought  'from  any  place  out 
of  the  United  Kingdom  of  Great  Bntain  and 
Ireland: 

The  term  "  contagious  or  infectious  disease  " 
includes  cattle  plague,  pleuro-pneumonia, 
foot  and  mouth  disease,  sheep-pox,  sheep- 
scab,  and  glanders,  and  any  disease  which 
the  Lord  Lieutenant  or  other  chief  governor 
or  governors  of  Ireland,  bv  and  with  the 
advice  of  Her  M^esty's  Privy  Council  in 
Ireland,  mav  from  time  to  time,  by  order, 
declare  to  be  a  contagious  or  imectious 
disease  for  the  purpose  of  this  Act : 

The  term  "railway  company"  includes  a  com- 
pany or  person  working  a  railway  under  a 
lease  or  otherwise : 

The  term  "  person  "  includes  a  body  corporate 
or  incorporate : 

The  word  "  month  "  shall  include  a  calendar 
month. 

13.  This  Act  and  the  said  Cattle  Disease  Act 
(Ireland),  1866,  shall  be  construed  together,  and 
all  provisions  of  the  said  recited  Act  shall  remain 
in  full  force,  save  to  the  extent  to  which  they 
have  been  modified  or  altered  by  this  Act. 

14.  This  Act  may.  be  cited  for  all  purposes  as 
"The  Cattle  Disease  (Ireland)  Amendment  Act, 
1870." 
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Chap.  37. 
Ilugistrates  in  poptdous  Places  (^Scotland), 


ABSTRACT   OP  THB    ENACTHKNT8. 

1.  Senior  magitlrate  of  a  popuhus  place  to  be  a  justice  of  the  peace  and  a  commissioner  of  supply. 


An  Act  to  enable  the  senior  Magistrate 
of  populous  Places  in  Scotland  to  act 
ex  officio  as  a  Justice  of  the  Peace 
and  Commissioner  of  Supply  for  the 
County  in  which  the  said  populous 
Place  is  situated.     (Ist  August  1870.) 

WiiBRBAS  an  Act  was  passed  in  the  twenty- 
fifth  and  twenty-sixth  years  of  Her  present  Ma- 
jesty, chapter  one  hundred  and  one,  intituled 
"  An  Act  to  make  more  effectual  provision  for 
"  regulating  the  police  of  towns  and  populous 
"  places  in  Scotland,  and  for  lighting,  cleansing, 
"  paving,  draining,  supplying  water  to,  and  im- 
"  proving  the  same,  and  also  for  promoting  the 
"  public  nealth  thereof:" 

And  whereas  various  populous  places  have 
been  established  and  magistrates  and  oommis- 
gionera  therein  appointed  under  the  provisions  of 
the  said  recited  Act  and  other  Acts  therein  recited, 
and  it  is  expedient  that  the  senior  police  magis- 
trate of  such  places  should  be  placed  in  the  same 
position  with  regard  to  the  county  in  which  the 


said  populous  places  are  situated  as  the  provosts 
of  royal  and  parliamentaiy  burghs : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conmions, 
in  this  present  ParUament  assembled,  and  by  the 
authority  of  the  same : 

1.  In  every  populous  place  whereof  the  boun- 
daries have  been  ascertained  and  fixed  under  the 
provisions  of  the  said  recited  Act  or  the  Act 
therein  first  recited,  and  which  has  adopted  either 
of  the  said  Acts  so  far  as  regard*  lighting, 
cleansing,  draining,  and  the  supply  of  water,  the 
senior  police  magistrate  elected  under  the  pro- 
visions of  either  of  the  said  Acta  shall  be  ex 
officio  a  justice  of  the  peace  and  commissioner  of 
supply  of  the  ooimty  within  which  the  sud 
populous  place  is  situated ;  and  where  any  such 
populous  place  is  partly  situated  in  each  of  two 
or  more  counties,  such  senior  police  magistnte 
shall  in  like  manner  be  ex  officio  a  justice  of  the 
peace  and  a  commissioner  of  supply  of  each  and 
all  of  the  several  counties  in  woich  any  part  of 
such  populous  place  may  be  situated. 


Chap.  38. 
Sligo  and  Cashel  Disfranchisement. 


ABSTRACT  OP  THB  BNACTMBNT8. 


1.  Disfranchisement  of  Sligo  and  Cashel. 

2.  Persons  reported  guilty  of  bribery  in  Sliffo  disqual^ied  as  voters  for  the  county  qfSUgo  in  reject  <^ 

qualification  arising  in  said  borough. 

3.  Persons  reported  guilty  of  bribery  in  Cashel  disqualified  as  voters  for  the  county  qf  Tqiperary  » 

respect  of  qual\fUiation  arising  in  said  borough, 

4.  EviMnet  qf  reports. 


An  Act  to  disfittnchise  the  Boroughs  of 
Sligo  and  Cashel     (1st  August  1870.) 

Whbrbas  representations  were  made  to  Her 
Majesty,  in  joint  addresses  of  both  Houses  of 
Parliament,  to  the  effect  that  the  judges  selected 
in  pursuance  of  The  Parliamentary  Elections  Act, 
1868,  for  the  trial  of  the  petitions  complaining  of 


undue  elections  and  returns  for  the  boroughs  of 
Sligo  and  Cashel  at  the  elections  of  members  to 
serve  in  Parliament  respectively  held  for  the  said 
boroughs  in  the  month  of  November  one  thousand 
eight  Hundred  and  sixty-eight,  had  respectivelT 
reported  to  the  House  of  Commons  as  to  the  said 
borough  of  Sligo  that  corrupt  practices  exten- 
sively prevailed  at  the  said  election,  and  as  to  the 
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nid  borough  of  Cuhel  that  there  was  reason  to 
believe  that  the  corrupt  practice  of  bribery  did 
extensively  prevail  at  the  said  election : 

And  whereas,  in  pursuance  of  such  represen- 
tations. Commissioners  were  appointed  under 
two  several  commissions,  both  dated  the  twenty- 
third  day  of  June  one  thousand  eight  hundred 
and  sixty-nine,  for  the  purpose  of  making  inquiry 
into  the  existence  of  such  bribeiy  and  corrupt 
practices,  in  pursuance  of  the  Act  of  Parliament 
passed  in  the  sixteenth  year  of  the  reign  of  Her 
present  Majesty,  chapter  fifty-seven,  intituled 
"  An  Act  to  provide  for  the  more  effectual  inquiry 
"  into  the  existence  of  corrupt  practices  at  eleo- 
"  tions  for  members  to  serve  in  Parliament :" 

And  whereas  the  Commissioners  so  appointed 
reported  to  Her  Majesty : 
(1.)  As  respects  the  said  borough  of  Sligo, 
that  corrupt  practices  had  extensively  pre- 
vailed in  Sligo  at  the  elections  of  the  years 
one  thousand   eight  hundred   and  sixty, 
one  thousand  eight  hundred  and  sixty-five, 
and  the  said  election  of  the  year  one  thou- 
sand eight  hundred  and  sixty-eight : 
(2.)  As  respects  the  said  borough  of  Cashel, 
that  the  election  of  the  year  one  thousand 
eight    hundred   and   sixty-five  was  con- 
ducted in  a  corrupt  manner  on  the  part 
of  one  of  the  candidates,  and  that  corrupt 
practices  were  committed  at  the  said  elec- 
tion, and  that  the  said  election  of  the  year 
one  thousand  eight  hundred  and  sixty- 
eight  was  conducted  in  a  corrupt  manner 
on  the  part  of  each  of  the  candidates  : 
And  whereas  it  appears  by  the  report  of  the 
Bud  Commissioners   as  to  the  said  borough  of 
Cashel,  that  corrupt  practices  extensively  prevailed 
in  Cashel  at  both  the  said  elections : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  ad^nce  and  consent  of 
the  Lwds  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  this  Act,  the 
boroughs  of  Sligo  and  Cashel  snail  respectively 


cease  to  return  any  member  or  members  to  serve 
in  Parliament. 

2.  Whereas  the  Commissioners  appointed  for 
the  purpose  of  making  inquiry  into  the  existence 
of  corrupt  practices  in  the  borough  of  Sligo,  by 
their  report,  dated  the  third  day  of  March  one 
thousand  eight  hundred  and  seventy,  reported  to 
Her  Majesty  that  the  persons  named  in  the 
schedules  (E.)  and  (F.)  annexed  to  their  said 
report  had  been  guilty  of  bribery  in  either  giving 
or  receiving  bribes  at  the  said  election  in  the  year 
one  thousand  eight  hundred  and  sixty-eight :  Be 
it  enacted,  that  none  of  the  persons  so  named  in 
the  said  schedules  shall  have  the  right  of  voting 
for  the  county  of  Sligo  in  respect  of  a  qualification 
situated  within  the  said  borough  of  Shgo. 

3.  Whereas  the  Commissioners  appointed  for 
the  purpose  of  making  inquiry  into  the  existence 
of  corrupt  practices  in  the  said  borough  of  Cashel, 
by  their  report,  dated  the  eighteenth  day  of 
December  one  thousand  eight  hundred  and  sixty- 
nine,  reported  to  Her  Majesty  that  the  persons 
named  in  the  schedules  (C.)  and  (D.)  annexed  to 
their  said  report  had  been  guilty  of  bribery  in 
either  giving  or  receiving  bribes  at  the  said  elec- 
tion in  the  year  one  thousand  eight  hundred  and 
sixty-eight :  Be  it  enacted,  that  none  of  the  per- 
sons so  named  in  the  said  schedules,  except 
Patrick  Connor  named  in  the  said  schedule  (C), 
shall  have  the  right  of  voting  for  the  county  of 
Tipperaiy  in  respect  of  a  qualification  situated 
within  the  said  borough  of  C^hel. 

4.  Any  copy  of  either  of  the  said  reports  by  the 
said'  Commissioners  appointed  for  the  purpose  of 
making  inquinr  into  the  existence  of  corrupt 
practices  in  eitner  of  the  said  boroughs  of  Sligo 
or  Cashel,  with  the  schedules  thereunto  annexed, 
purporting  to  be  printed  by  the  Queen's  authority, 
shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  sufficient  evidence  of  either  of  the  said  reports, 
and  of  the  schedules  annexed  thereto. 


Chap.  89. 
EccktiMtieal  Patronage  Trantfer. 


ABSTRACT  OP  THK   KNACTMBNTS. 


1.  Provitiotu  0/3  4-4  Fict.  c.  113.  s.  73.,  4  .5-  6  Viet.  c.  39.  ».  22.,  31  ^  32  Vict.  e.  114.  «.  12.,  to 
autltoHae  trantfer  of  any  advowson. 
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STATUTES  OF  THE  REALM. 


[chap.  39. 


An  Act  to  fciciUtate  transfers  of  Eccle- 
siastical Patronage  in  certain  cases. 

(1st  August  1870.) 

Be  it  enacted  bjr  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  The  powers  and  provisions  contained  in  the 
seventy-third  section  of  the  Act  of  the  third  and 
fourth  years  of  Her  Majesty,  chapter  one  hundred 
and  thirteen,  in  the  twenty-seoond  section  of  the 
Act  of  the  fourth  and  fifth  years  of  Her  Majesty, 
chapter  thirty-nine,  and  in  the  twelfth  section  of 
the  Act  of  the  thirty-first  and  thirty-second  years 
of  Her  Majesty,  chapter  one  hundred  and  four- 


teen, shall  be  held  to  authorise  the  transfer,  by 
the  process  and  with  the  consents  therein  men- 
tioned, of  the  ownership  of  any  advowson  or 
other  right  of  patronage  in  any  spiritual  prefer- 
ment, or  any  estate  or  interest  m  the  same ;  pro- 
vided  always,  that  it  shall  appear  to  the  Eccle- 
siastical Commissioners  for  England,  and  shall 
be  so  stated  in  the  scheme  submitted  by  them  to 
Her  Majesty  in  Council  for  effecting  such  trans- 
fer, that  the  same  transfer  will  tend  to  make 
better  provision  for  the  cure  of  souls  in  the  parish 
or  district  in  or  in  respect  of  which  the  right  of 
patronage  or  advowson  arises  or  exists ;  and  pro- 
vided always,  that  such  transfer  may  take  effect 
as  from  or  to  any  ecclesiastical  corporation,  aggre- 
gate or  sole,  notwithstanding  any  statute  of 
mortmain. 


Chap   40. 
New  Zealand  {Roads,  SfC.)  Loan  Act,  1870. 


ABSTRACT  OF   THK   BNACTMENT8. 

1.  Short  title. 

2.  Power  to  Treatmy  to  guarantee  loan. 

3.  Conditions  of  guarantee. 

4.  Application  of  sinking  Jund. 

5.  Alteration  of  Act  relating  to  guaranteed  loan. 

6.  Issue  out  of  Consolidated  Fknul. 

7.  Certificate  of  anumnt  paid  oat  qf  Consolidated  Ptmd. 

8.  Accounts  to  he  laid  before  Parliament. 


An  Act  for  authorising  a  guarantee  of  a 
loan  to  be  raised  by  the  Government 
of  New  Zealand  for  the  construction 
of  roads,  bridges,  and  communications 
in  that  country,  and  for  the  introduc- 
tion of  settlers  into  that  country. 

(1st  August  1870.) 

Whbrdas  the  Government  of  New  Zealand 
propose  to  raise  by  way  of  loan  a  sum  not  ex- 
ceeding one  million  pounds  for  the  purposes  of 
the  construction  of  roads,  bridges,  ana  communi- 
cationa  in  that  country,  and  of  the  introduction 
of  settlers  into  that  country,  and  it  is  expedient 
to  authorise  the  Commismoners  of  Her  Mtyesty's 
*IV«>8ury,  in  this  Act  referred  to  as  "  the  Trea- 
sury," to  guarantee  such  loan  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 


the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  New  Zealand 
(Eloads,  &c.)  Loan  Act,  1870. 

2.  The  Treasury  may  ^arantee,  in  such  man- 
ner and  form  as  they  think  fit,  payment  of  the 
principal  of  all  or  any  part  of  any  loan  not  ex- 
ceeding one  million  pounds  raised  by  the  Govern- 
ment of  New  Zealand  for  the  purposes  of  the 
construction  of  roads,  bridges,  and  communica- 
tions in  that  country,  and  of  the  introduction  of 
settlers  into  that  country,  and  payment  of  the 
interest  of  any  such  loan  at  a  rate  not  exceeding 
four  per  cent. 

3.  The  Treasury  shall  not  give  any  guarantee 
under  this  Act,  unless,  and  until  provision  has 
been  made,  either  before  or  after  the  passing  of 
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this  Act,  by  an  Act  of  the  Legislature  of  New 
Zealand,  or  otherwise  to  the  satisfaction  of  the 
Treasury, — 

(1.)  For  nusing  the    said    loan,   and  appro- 
priating the  same  to  the  purposes  men- 
tioned in  this  Act : 
(2.)  For  chamng  the  Consolidated   Revenue 
of  New  Zealuid  with  the  payment  of  the 
principal  and  interest  of  the  said  loan 
nmneoiately  after  the  chaives   on   that 
fund  existing  at  the  time  of  the  passing 
of  this  Act : 
(3.)  For  payment  by  the  Government  of  New 
Zealand  of  a  sinking  fund  at  the  rate  of 
two  per  centum  per  annum  on  the  entire 
amount  of  the  said  loan,  or  so  much  as  is 
raised  for  the  time  being,  commencing  at 
the  date  at  which  the  whole  of  such  loan 
is  raised,  or  at  the  expiration  of  ten  vears 
from  the  passing  of  the  Act  (whichever 
date  first  happens),  and  for  charging  the 
Consolidated   Revenue  of  New  Zealtmd 
with  the  payment  of  such  sinking  fund 
immediately  after  the  principal  and  in- 
terest of  the  said  loan : 
(4.)  For  charging  the  Consolidated  Revenue 
of  New  Zealand  with  any  sum  issued  out 
of  the  Consolidated  Fund  of  the  United 
Kingdom  under  this  Act,  with  interest 
thereon  at  the  rate  of  five  per  centum  per 
annum,  immediately  after  the  sinking  fund 
of  the  said  loan  : 
(5.)  For  rendering  to  the  Governor  of  New 
Zealand,  for  transmission  to  the  Treasury, 
an  annual  abstract  of  the  accounts  of  the 
expenditure  of  the  money  raised  by  means 
of  the  said  loan  under  such  heads  as  the 
Treasury  from  time  to  time  desire : 
(6.)  For  remitting  to  the  Treasvuy  the  annual 
sums  for  the  sinking  fund  by  equal  half- 
yearly  payments,  and  for  the  investment 
and    accumulation    thereof    under   their 
direction  in  the  names  of  four  trustees 
nomini^d  from  time  to  time,  two  by  the 
Treasury  and  two  by  the  Government  of 
New  Zealand. 
The  Treasury  shall  not  guarantee  in  any  one 
year  a  larger  sum  than  two  hundred  thousand 
pounds,  and  the  Treasury,  before  guaranteeing 
any  portion  of  the  loan   after  the  first,  shall 
satisfy  themselves  that  the  portion  of  the  loan 
already  raised  has  been  or  is  in  the  course  of 
being  spent  for  the  purposes  mentioned  in  this 
Act. 

4.  The  said  sinking  fund  may  be  invested  in 
•uch  securities  as  the  Government  of  New  Zea- 


land and  the  Treasurr  firom  time  to  time  agree 
upon,  and  shall,  whether  invested  or  not,  Ije  ap- 
plied from  time  to  time,  under  the  direction  of 
the  Treasury,  in  discharging  the  principal  of  the 
said  loan ;  and  the  interest  arising  from  such 
securities  (including  the  interest  on  any  part  of 
the  loan  discharged  by  means  of  the  smking 
fund),  and  the  resulting  income  thereof,  shall  m 
invested  and  applied  as  part  of  such  sinking 
fund. 

6.  Every  Act  passed  by  the  Legislature  of  New 
Zealand  which  in  anv  way  impairs  the  priori^ 
of  the  charge  upon  the  Consohdated  Revenue  of 
New  Zealand  created  by  that  L«pslature  of  the 
said  loan  and  the  interest  and  sinking  fund 
thereof,  and  the  sums  paid  out  of  the  (^nsoli- 
dated  Fund  of  the  United  Kingdom  and  the 
interest  thereon,  shall,  so  tax  only  as  it  impairs 
such  priority,  be  void,  unless  such  Act  contun  a 
suspending  clause  providing  that  such  Act  shall 
not  come  into  operation  until  Her  Majesty's 
pleasure  thereon  has  been  publicly  signified  in 
New  Zealand. 

6.  The  Treasury  are  hereby  authorised  to  cause 
to  be  issued  from  time  to  time,  out  of  the  grow- 
ing produce  of  the  Consolidated  Fund  of  the 
United  Kingdom,  such  sums  of  money  as  may 
at  any  time  be  required  to  be  paid  to  fulfil  the 
guarantee  under  this  Act  in  respect  eiUter  of 
principal  or  interest. 

7.  The  Treasury  may,  from  time  to  time, 
certify  to  one  of  Her  Mi^esty's  Principal  Secre- 
taries of  State  the  amount  which  has  been  paid 
out  of  the  Consolidated  Fund  of  the  United 
Kingdom  to  fulfil  the  guarantee  under  this  Act, 
and  the  date  of  such  payment ;  such  certificate 
shall  be  communicated  to  the  Governor  of  New 
Zealand,  and  shall  be  conclusive  evidence  of  the 
amount  having  been  so  paid  and  of  the  time  when 
the  same  was  so  paid. 

8.  The  Treasury  shall  cause  to  be  prepared  and 
laid  before  both  Houses  of  Parliament  a  state- 
ment of  any  guarantee  given  under  this  Act,  and 
a  copv  of  any  accounts  received  by  them  respect- 
ing the  expenditure  of  the  said  loan,  and  an 
account  of  all  sums  issued  out  of  the  Consoli- 
dated Fund  of  the  United  Kingdom  fbr  the 
purposes  of  this  Act,  within  one  month  after 
the  same  are  so  given,  received,  or  issued,  if 
Parliament  be  then  sitting,  or  if  Parliament  be 
not  sitting,  then  within  fourteen  days  after  the 
then  next  meeting  of  Parliament. 
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[CHAF.  41. 


Chap.  41. 
Exchequer  Bond*  (£1,300,000). 


ABSTRACT  OP  TBI  SNACTMKNT8. 

1.  Dreatury  may  rai$e  1,300,000{.  by  Bteheqner  bonds. 

2.  Interest  on  bonds,  and  repayment  of  principal  money. 

3.  Treasury  may  cause  Exchequer  bonds  to  be  prepared  and   issued  aecordtny  to  provisions   of 

29  4-  30  Viet.  e.  25. 

4.  Persons  forying  Exchemier  bonds,  tfc.  guilty  of  felony. 

5.  Money  raised  to  be  paid  to  the  Consolidated  Fund. 

6.  Treasury  may  borrow  1,300,000/.  on  the  credit  of  bonds,  end  Nationml  Debt  Commissioner*  may 

purchase  bonds  with  savings  banks  money. 


An  Act  for  raising  the  sum  of  one  mil- 
lion three  hundred  thousand  pounds 
by  Exchequer  Bonds  for  the  service 
of  the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  seventy-one. 

(Ist  August  1870.) 

Most  Gracious  Sovereign,  • 

Vftt,  Your  Mi^esty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
sembled, towards  raising  the  necessary  supplies 
which  we  have  cheerfully  granted  to  Your  Majesty 
in  this  sessiMi  of  Parliament,  hare  resolved  to  give 
and  grant  unto  Your  Miy'esty  the  sum  herein-^ter 
mentioned ;  and  do  thercibre  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majestr, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  t 

1.  Towards  raising  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on  the 
thirtv-nrst  day  of  March  one  thousand  eight 
hundred  and  seventy-one,  it  shall  be  lawful  for 
the  Commissioners  of  Her  Majesty's  IVeasu^  at 
any  time  or  times,  but  not  later  than  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-one,  to  cause  any  number  of  Ex- 
chequer bonds  to  be  made  out  at  the  Bank  of 
Elngland  for  any  sum  or  sums  of  money  not 
exceeding  in  the  whole  the  sum  of  one  nuUion 
three  hundred  thousand  pounds,  and  such  bonds 
shall  bear  such  interest  as  shall  be  determined 
by  the  said  Commissioners,  not  exceeding  four 
pounds  per  centum  per  annum,  and  shall  be  paid 
off  at  par  at  the  expiration  of  any  period  or 
periods  not  exceeding  five  years  from  the  date 
of  such  bonds. 


2.  The  interest  on  such  bonds  shall  be  pud 
half-yearly  on  such  days  as  shall  be  ^pointed 
by  the  said  Commissioners,  and  shall  be  charged 
upon  and  issued  out  of  tiie  Consolidated  Fund 
of  the  United  Kingdom,  or  out  of  the  growing 
produce  thereof;  and  the  principal  moneya  se- 
cured by  such  bonds  shall  oe  repaid  oat  of  such 
money  as  shall  be  provided  by  Parliament  in 
that  behalf. 

3.  The  Commissioners  of  Her  Mijesty's  Trea- 
sury may  from  time  to  time,  by  warrant  under 
theu"  hands,  cause  or  direct  the  Exchequer  bonds 
to  be  issued  under  the  authority  of  tnis  Act  to 
be  prepared  for  such  principal  sums,  not  less  in 
any  case  than  one  hundred  pounds,  together  with 
coupons  for  the  interest  becoming  due  from  time 
to  time  thereon,  in  such  form  and  under  sudt 
regulations  as  the  said  Commissioners  may  think 
moat  safe  and  convenient,  and  according  to  the 
provisions,  so  &r  as  they  relate  to  Exchequa 
bonds,  of  an  Act  of  the  twenty-ninth  year  of  Her 
Migesty,  chapter  twenty-five,  intituled  "  An  Act 
"  to  consolidate  and  amend  the  several  laws 
"  regulating  the  preparation,  issue,  and  payment 
"  of  Exchequer  bdls  and  bonds." 

4.  If  any  person  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  Exchequer 
bond  issued  under  this  Act,  or  any  coupon  for 
interest  accruing  thereon,  such  person  shall  be 
guilty  of  felony,  and  upon  being  lawfuUy  con- 
^•icteQ  thereof  shall  suffer  accordingly. 

6.  All  such  nuns  of  money  as  shall  be  raised 
by  Exchequer  bonds  to  be  made  out  in  pursuance 
of  this  Act  shall  be  paid  to  the  account  of  Her 
MMesty's  Exchequer  at  the  Bank  of  Engluid, 
ana  shall  be  carried  to  aad  form  part  of  the 
Consolidated  Fund  of  the  United  Kingdom. 

6.  The  Commissioners  of  the 
borrow  upon  the  credit  of  the  Exchequer' 


Digitized  by 


Google 


OHAF.  41.] 


33  &  34  VICTOBIA,  1870. 


169 


to  be  made  out  in  pursuance  of  this  Act,  any 
sum  or  sums  of  money  not  exceeding  in .  the 
vhole  the  sum  of  one  million  three  hundred 
thousand  pounds  (anvthing  in  any  Act  'to  the 
contotfy  notwithstanding);  and  the  Commis- 


sioners for  the  Reduction  of  the  National  Debt 
may  invest,  in  the  purchase  of  Exchequer  bonds 
issued  under  the  authority  of  this  Act,  any  money 
in  their  hands  on  account  of  savings  banks,  or 
Post  Office  savings  banks. 


Chap.  42. 
Pettt/  Customs  {Scotland)  Abolition, 


ABSTRACT   OF  THE   BNACTHBNTS. 

1.  Interpretation  of  terms. 

2.  Petty  customs  may  he  abolished  by  council. 

3.  Saving  in  respect  of  creditors. 

4.  Boundaries. 

5.  Extent  of  Act. 


An  Act  to  empower  magistrates  and 
town  ooancils  of  burghs  in  Scotland 
to  abolish  petty  customs  and  to  levy 
a  rate  in  lieu  thereof 

(Ist  August  1870.) 

Wherbas  it  is  expedient  to  enable  the  pro- 
vost, magistrates,  and  town  councils  of  burghs  in 
Scotland  to  abolish  certain  duties  or  customs 
styled  petty  customs,  or  part  thereof,  nonr  leviable 
within  certain  of  such  burghs  respectively,  and 
to  make  other  provision  for  the  common  good  of 
such  burghs  in  lieu  thereof  i     - 

Be  it  enacted  by  the  Queeo's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  word  "burgh"  shall  mean  anv  royal, 
parliamentary,  or  other  burgh,  as  defined  by  the 
word  "  burgh "  in  the  General  Police  and  Im- 
provement Act  (Scotland),  1862,  and  in  which 
heretofore  petty  customs  have  been  levied  or 
leviable. 

2  After  the  thirty-first  of  December  in  this 
present  year,  the  magistrates  and  council  of  any 
burgh  may  resolve  that  from  a  subsequent  date, 
to  be  specified  in  such  resolution,  the  petty  cus- 
toms or  duties,  or  part  of  them,  levied  or  leviable 
in  sDch  burgh,  shall  be  abolished,  and  that  in  lieu 
thereof  there  shall  be  levied  by  way  of  assessment 
in  such  burgh  a  rate  or  rates  calculated  to  yield 
in  the  whole  in  the  year  an  amount  equal  to  the 
net  vearly  amount  of  such  petty  customs,  or  part 
of  tnem,  and  no  more,  but  not  exceeding  in  the 
whole  for  any  one  year  the  amount  of  threepence 


in  the  pound  sterling  on  the  Valuation  of  the 
assessable  property  within  the  boundaries  of  such 
burgh,  and  from  such  date  such  piettr  customs  or 
duties,  or  such  part  thereof,  shall  be  wholly 
abolished  in  such  burgh,  and  such  rate  may  m 
levied  either  as  a  separate  rate  or  as  part  of  and 
in  addition  to  and  under  the  same  conditions 
and  subject  to  the  same  restrictions  and  exemp- 
tions as  any  police  or  burgh  rate  levied  or  leviable 
within  such  burgh  :  Provided  that  no  such  reso- 
lution shall  have  any  forue  or  effect  unless  a 
mouth's  previous  notice  shall  have  been  given  of 
the  meeting  of  the  magistrates  and  council 
whereat  such  resolution  was  moved,  and  of  the 
intention-to  move  such  resolution,  in  one  or  more 
public  newspapers  circulating  witiiin  such  burgh, 
and  also  in  the  manner  in  which  notices  of 
meetings  of  magistrates  and  town  councils  are 
usually  given  in  such  burgh,  and  unless  also 
two  thirds  at  the  least  of  the  members  of  the 
council  present  at  such  meeting  concur  in  such 
resolution. 

3.  On  such  petty  customs  or  duties,  or  part  of 
them,  levied  or  leviable  in  such  burgh,  being 
abolished  in  manner  herein-before  provided,  the 
rate  or  rates  to  be  levied  in  lieu  thereof  shall,  ipso 
facto,  come  in  place  of  any  security  held  by  any 
creditor  or  creditors  of  such  buigh  over  such 
petty  customs  or  duties,  or  part  of  them,  but 
nothing  herein  contained,  nor  any  such  resolu- 
tion, shall  in  any  way  affect,  diminish,  or  take 
away  the  right,  claim,  or  title  of  any  creditor  of 
any  such  burgh  to  any  payment  or  any  security 
out  of  or  upon  the  common  good  of  such  burgh, 
nor  shall  any  such  resolution  be  of  any  valimtr 
or  effect  so  long  as  any  tack  or  lease  of  sucm 
petty  customs  shall  be  in  force,  or  until  such 
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lease  or  tack  shall  have  terminated  by  surrender 
or  effluxion  of  time,  or  otherwise,  nor  without 
the  consent  of  the  creditor,  so  lonj;  as  any  such 
petty  customs  or  any  of  them  shall  be  and  con- 
tinue assigned  as  a  special  security  to  any  creditor 
of  such  burgh. 

4.  The  boundaries  of  any  such  burgh  within 
which  any  such  rate  in  lieu  of  petty  customs  shall 


be  levied  or  leviable  shall  be  fhe  bonndsria 
within  which  the  assessment  and  rate  for  poUoe 
purposes  of  such  burgh  shall  be  levied  or 
leviable  :  Provided  that  such  rate  shall  not  be 
levied  or  leviable  beyond  the  boundaries  of  any 
burgh  within  which  such  petty  customs  have 
heretofore  been  levied. 

5.  This  Act  shall  only  extend  to  ScotUnd. 


Chap.  43. 
The  Customs  Refined  Sugar  Dutiet  {Isle  of  Man)  Act,  1870. 


AB8TBACT  OP  THK  BNACTMBNT8. 

1.  Short  tUle. 

2.  Alteration  of  duties. 


An  Act  to  alter  certain  Duties  of  Cus- 
toms upon  Refined  Sugar  in  the  Isle, 
of  Man.  (1  st  August  1870.) 

Bk  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Customs 
Refined  Sugar  Duties  (Isle  of  Man)  Act,  1870." 


2.  After  the  passing  of  this  Act,  in  lieu  of  the 
duty  of  six  shillings  the  hundredweight,  now 
payable  on  sugar  candy,  white  or  brown,  refined 
sugar,  or  sugar  rendered  by  any  process  equal  to 
le&ied,  foreign  or  British,  on  the  importation 
thereof  into  the  Isle  of  Man,  there  shall  be  paid 
the  duty  of  four  shillingB  the  hundredweight; 
and  so  much  of  the  Act  of  the  session  of  the 
twenty-ninth  Victoria,  chapter  twenty-three,  »s 
imposed  the  said  duty  of  six  shillings  the  hun- 
dredweight is  hereby  repealed. 


Chap.  44. 
Stamp  Duty  on  Leases. 


ABSTRACT  OF  THB  BNACTMBNT8. 

1.  As  to  Stamps  on  leases. 


An  Act    to    declare    the  Stamp  Duty 
chargeable  on  certain  Leases. 

(Ist  August  1870.) 

Wbbbbab  it  was  decided  on  the  twenty-first 
day  of  January  one  thousand  eight  hundred  and 
seventy  by  Her  Majesty's  Court  of  Exchequer, 
on  the  hearing  of  an  appeal  from  the  determina- 
tion of  the  Commissioners  of  Inland  Revenue  on 
a  question  relating  to  stamp  duty,  that  a  certain 
lease  made  in  consideration  of  a  yearly  rent 
thereby  reser\'ed,  and  in  further  consideration  of  a 


covenant  bv  the  lessee  to  complete  unfinished 
houses  whicn  were  at  the  date  of  tne  lease  standing 
upon  the  demised  land,  was  chargeable,  according 
to  the  proper  construction  of  the  sixteenth  section 
of  an  Act  passed  in  the  seventeenth  and  eighteenth 
years  of  Her  Migesty's  reign,  chapter  eighty-tbree, 
as  if  it  were  a  separate  lease  made  for  such  further 
consideration  alone,  with  the  stamp  duty  of  tiiirty- 
five  shillings,  in  addition  to  the  aa  valorem  duty 
with  which  it  was  chargeable  in  respect  of  tiie 
yearly  rent : 

And  whereas  it  is  considered  that  the  principle 
of  the  said  decision  is  applicable  to  every  lease 
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made  on  or  siitoe  the  tenth  daj  of  October  one 
thousand  eicht  hundred  and  fifty-four,  bein^;;  the 
day  on  which  the  said  Act  came  into  operation, 
for  any  consideration  or  considerations  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty, 
aad  in  further  consideration  either  of  [a  covetumt 
by  the  lessee  to  make  or  of  his  having  previously 
made  any  substantial  improvement  of  or  addition 
to  the  property  demised  to  him  : 

And  whereas  it  was  generally  considered,  pre- 
viously to  the  said  decision,  that  such  leases  as 
are  herein-before  described  were  not  chargeable 
with  the  said  additional  duty : 

And  whereas  it  is  expedient  that  the  holders  of 
any  such  leases  made  previously  to  the  passing 
of  this  Act  should  be  relieved  from  the  payment 
of  the  said  additional  duty,  and  that  such  leases 


shonld  not  In  fdtare  be  chargeable  with  suoh 
additional  duty : 

Now  be  it  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  adviee  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  foUows  : 

1.  No  lease  already  made  or  hereafter  to  be 
made  for  any  consideration  or  considerations  in 
respect  whereof  it  is  chargeable  with  ad  valorem 
stamp  duty,  and  in  further  consideration  either 
of  a  covenant  by  the  lessee  to  make  or  of  his 
having  previously  made  any  substantial  improve- 
ment of  or  addition  to  the  property  demised  to 
him,  or  of  any  usual  covenant,  shall  be  deemed  to 
be  'or  to  have  been  chargeable  with  any  stamp 
dutf  in  respect  of  such  farther  consideration. 


Chap.  45. 
Liverpool  Admiralty  District  Regittrm's  Act,  1870. 


I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
16. 
16. 
17. 
18. 
19. 


ABSTRACT  OJT  THB  ENACTMENTS. 

Short  title. 

PotBtr  to  eslabUth  Court  of  Adwuralty  m  Liverpool, 

Power  to  appoint  registrar,  clerks,  and  officers. 

Registrar,  clerks,  cmd  other  officers  to  be  appointed  by  judge. 

To  hold  ojfice  during  good  behaviour. 

Qualification  of  registrar. 

Registrar  not  to  practise  as  attorney  in  his  dirtriet. 

Powers  of  registrar. 

Where  suits  to  be  instituted. 

Appeal. 

Power  to  registrar  to  summon  nautical  assessors. 

lAst  of  persons  qualified  to  act  as  nautical  assessors  to  bepubKshed  in  London  Oatette. 

RemooiU  of  suits  or  appeal. 

Scale  of  costs  to  be  prescribed. 

Application  of  fees. 

General  orders  for  regulating  practice,  SfC,  to  be  made. 

By  whom  to  be  made. 

If  salaries  paid  by  Parliament  fees  shall  be  collected  by  stanmt. 

Act  not  to  abridge  power  of  registrar  of  High  Court  of  AdmtraUy, 


An  Act  for  establishing  a  District  Begis- 
trar  of  the  High  Court  of  Admiralty 
in  EDgknd  at  Liverpool 

(Ist  August  1870.) 

Whereas  a  large  proportion  of  the  entire 
business  now  tiansactea  in  each  year  before  the 
H^gh  Court  of  Admiralty  of  England  consists  of 
suits  arising  from  the  port  of  Ldverpool : 

And  whereas  it  would  tend  to  increase  the 
dopatch  and  to  lessen  the  expense  of  Admiralty 
suits  if  a  registry  of  the  said  High  Court  of 
Admiralty  were  established  at  Liverpool: 

Vol.  XLVIII,    Law.  Jour.  Stat. 


Be  it  enacted  bv  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  autiiority  of  the  same,  as  follows : 

1.  This  Act  may  be  eitsd  tot  all  purposes  as 
the  Liverpool  Admiralty  District  Registrar's  Act, 
1870. 

2.  There  shall  be  established  in  Liverpool  a 
registrv  of  the  High  Court  of  Admiralty,  and  it 
shall  be  lawful  for  Her  Muestv  from  time  to 
time  by  Order  in  Council  to  fix  toe  limits  of  such 
registry. 
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3.  Th«K  tball  .-be  A  t«gisknt  for  mioh  dittriot, 
and  such  clerks  ^d  other  officers  m  the  judge  of 
the  Hiffh  Cdurt  of  Admiralty,  with  the  concar- 
rence  of  the  Cdmmisaionera  of  Her  Mi^jestjr'i 
IVeasurf,  shall  Consider  neeessair,  but  no  such 
registrar,  clerk,  or  other  officer  shall  be  entitled 
to  claim  any  compensation  in  case  his  office  shall 
at  any  time  be  abolished. 

4.  The  Liverpool  district  registrar  (hall  be  ap- 
pointed  by  the  judge,  with  the  approval  of  the 
Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  for  the  time  being,  or 
of  the  Lords  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  as  the  case  may  be. 
Such  derks  and  other  officers  as  aforesaid  shall 
ba  i^poiiited  by  the  judge. 

5.  The  Liverpool  district  registrar  and  such 
clerks  and  other  officers  as  aforesaid  may  respec- 
tively be  removed  by  the  judge  for  inability  or 
misbehaviour. 

6.  No  person  shall  be  appointed  Liverpool  dis- 
trict r^istrar  unless  he  shall  have  been  in  prac- 
tice as  an  advocate  or  barrister,  proctor,  attorney, 
ur  solicitor  for  a  period  of  ten  years. 

7<  It  shall  not  be  lawful  for  the  Liverpool  dis- 
trict registrar,  during  the  time  he  shall  nold  and 
exercise  his  office,  either  directly  or  indirectly  by 
himself,  his  partners,  clerk,  or  other  person,  to 
practise  in  his  district  of  the  said  court,  either  as 
Darrister  or  as  attorney  originally  retained  or  as 
agent  for  any  other  attorney,  nor  to  participate  in 
any  costs  payable  to  any  attorney  in  respect  of 
any  busineffl  done  or  suit  or  matter  instituted  or 

Erosecuted  in  the  district  registry;  and  the 
piverpool  district  registrar  being  proved  to  the 
satisfaction  of  the  said  judge  of  the  Court  of 
Admiralty  to  have  so  practised,  or  to  have  parti- 
cipated in  any  costs  as  aforesaid,  contrary  to  the 
meaning  and  intent  of  this  Act,  shall  be  deemed 
to  have  committed  and  shall  be  punishable  as 
and  for  a  contempt  of  court,  and  shall  be  liable 
to  dismissal  from  nis  office. 

8.  The  Liverpool  district  registrar  shall  have 
and  exeicise,  in  respect  of  any  matter  in  his 
registry,  all  powers  held  or  exercised  by  the 
registrar  of  the  High  Court  of  Admiralty  of 
England,  by  virtue  of  this  or  of  any  former  Act 
or  role.   ^ 

9.  Any  suit  may  b<  instituted,— 

1.  Ib  the  Livei^Mol  district  registry  when  the 

ship  or  property  the  subject  of  the  suit  is 
at  the  time  of  the  institution  of  the  suit 
within  the  district  of  such  registry ; 

2.  Or  when  the  owner  or  owners  of  the  ship  or 

property,  or  the  owner  or  owners  of  the 
larger  number  of  shares  in  the  ship,  or  the 


manfing  «>wn<r,  or  ship's  hosband,  ta- 
side  at  the  time  of  the  institution  of  tiis 
suit  within  the  district  of  such  registry : 

3.  Or  when  the  port  of  registiy  of  the  ship  is 

within  the  district  of  such  registiy : 

4.  Or  when  the  parties  so  agree  by  a  meno- 

randum  signed  by  tbaa  or  their  attonuTS 

or  agents  t 
Provided  always,  that  when  a  suit  has  been  iaiii-. 
tuted  in  the  Liverpool  district  registry,  no  farther 
suit  shall  be  instituted  against  the  same  property 
in  the  principal  registry  without  leave  or  tlte 
judge,  and  subject  to  such  terms  as  to  costs  ud 
otherwise  as  be  may  direct. 

10.  An  appeal  may  be  made  to  the  High  Oonrt 
of  Admiralty  of  England  tram  a  final  decree  or 
order  of  the  Liverpool  district  registrar,  and  by 
permission  of  the  Liverpool  district  registrar  or 
of  the  judge  from  any  interlocutory  decree  or 
order  therein,  on  security  for  costs  being  first 
given,  and  subject  to  such  other  provision  as 
general  orders  snail  direct. 

11.  On  the  trial  of  any  Admiralty  cause  sub- 
sisting in  the  Liverpool  district  registiy,  before 
the  registrar  of  such  district,  it  shall  be  lawfiil  for 
such  rMistrar,  if  he  shall  think  fit,  (Ad  be  shall, 
up<Hi  the  request  of  either  party,  summon  to  his 
assistance,  in  such  manner  as  general  orders  shall 
direct,  two  nautical  assessors,  and  such  Bsaticsl 
assessors  shall  attend  and  assist  accordingly. 

12.  The  Liverpool  district  registrar  shall  from 
time  to  time  frame  a  list  of  persons  of  nautical 
skill  and  experience,  residing  or  having  places  of 
business  within  the  district,  to  act  as  assessors  in 
that  district,  to  be  approved  by  the  judge,  before 
whom  the  same  shall  l>e  laid  by  the  Liverpool 
district  registrar,  and  without  whose  f^proval  it 
shall  have  no  validity,  and  shall  cause  tite  list, 
when  so  approved,  to  be  published  in  the  "  Lon- 
don Gazette,"  and  in  at  least  one  Liverpool 
newspaper. 

13.  Any  party  to  a  suit  or  to  an  appeal,  at  any 
stage  of  such  suit  or  appeal,  may,  by  the  leave  of 
the  Court  and  subject  to  such  terms  as  to  costs 
or  otherwise  as  the  Court  may  direct,  remove  any 
such  suit  instituted  or  any  such  apjieal  pending 
in  the  principal  registry  to  the  LivferpOol  distHct 
registiy,  ana  any  suit  instituted  or  appeal 
pending  in  the  Liverpool  district  registiy  to  the 
principal  regfttiy. 

14.  A  scale  of  costs  and  charges  in  AdminUy 
causes  in  the  Liverpool  district  registry,  snd  of 
fees  to  be  taken  in  the  Liverpool  district  nff^> 
shall  be  prescribed  by  general  orders. 

16.  All  f^  received  in  tbe  liyerpool  disb^ 
Ngiatiy  shall  be  ^iplied  in  the  fiist  isstann  >■> 
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the  payment  of  such  office  expenses  ^d  salaiies  rali^  of  England,  subject  to  the  approval  of  Her 

of  the  clerks  employed  therein,  and  id  payment  Majesty's  1  reasury,  in  all  matters  relating  to  the 

to  the  registrar  of  such  remuneratioii  in  ueu  of  number  of  officers  of  or  persons  employed  in  the 

salary  as  may  be  determined  by  general  orders ;  Liverpool    district    registry,   their    salaries    or 

and  all  such  fees  shall  be  accounted  for  by  the  emolumeniiB,  and  to  the  scale  of  fees  to  be  taken 

Liverpool  district  registrar,  and  the  surplus,  if  at  the  said  registry, 
any,  paid  over  by  him  to  the  Commissioners  of  . 

Her  Majesty's  Treasury  at  such  period  and  in  18.  If  at  any  tune  such  salaries  or  emoluments 

such  manner  as  the  Commissioners  may  direct.  are  paid  out  of  moneys  provided  by  Parliament, 

the  Lord  Chancellor  and  the  said  Commissioners 

16.  General  orders  shall  be  from  time  to  time  may  direct  that  the  fees  shall  be  collected  by 
made  under  this  Act  for  the  purposes  in  this  Act  means  of  stamps,  under  the  provisions  of  the 
directed,  and  for  regulating  the  practice  and  pro-  Public  Offices  Fees  Act,  1866. 

cedure  in    the  Liverpool    district   r^stry,  the 

duties  of  the  registrar  and  officers  thereof,  and  19.  Nothing  in  this  Act  contained  shall  in  any 

the  fees  to  be  taken  therein.  way  abridge  or  lessen  the  power  of  the  registrwr 

of  the   High  Court  of  Admiralty  in   Enghmd 

17.  General  orders  under  this  Act  shall  be  within  the  district  of  the  Liverpool  registry. 
made  by  the  judge  of  the  High  Court  of  Admi- 
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ABSTRACT  OP  THE   KNACTMBNT8. 

Part  I. 

Law  of  Compensation  to  Tbnant». 

Claim  to  Compensation, 

1.  Legality  of  Ulster  tenani-right  cuitom. 

2.  Legality  qf  tenant  custom  other  than  Ulster  custom, 

3.  Compensation  in  absence  of  custom, 

4.  Compensation  in  respect  of  improvements.     Exception   of  certain   in^ovtments. 

Exception  of  certain  tenancies. 

5.  Presumption  in  reject  of  improvements. 

6.  Permissive  registration  of  improvements, 

7.  Compensation  in  respect  of  payment  to  incoming  tenant. 
S.  Compensation  in  respect  ^  crops. 

9.  Limitation  as  to  disturbance  in  holding, 
10.  Exertion  in  case  of  lands  required  for  labourers  cottages. 
\l.  Derivative  title  of  tenant. 

12.  Partial  exemption  of  certain  tenancies. 

13.  Restriction  as  to  compensation  in  certain  cases  qf  assignment. 

14.  Eviction  in  certain  cases  not  to  be  deemed  a  disturbance. 

15.  Exemption  of  certain  lands. 

Proceedings  in  respect  qf  Claims. 

16.  Proceedings  by  tenant  in  respect  qf  claims. 

17.  Proceedings  by  landlord  in  respect  of  claims. 

18.  Equities  between  landlord  ana  tenant. 

19.  Order  qf  Court  to  be  in  writing,  Sfc. 

20.  Provision  in  case  qf  derivative  estates  in  the  same  hokksig. 

21.  Restriction  on  eoictioH  of  tenant. 
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Court  to  award  Compensation. 

22.  Court  to  mean  Civil  Bill  Court  or  Court  of  Arbitration. 

23.  CJt?»/  Bill  Court. 

24.  Appeal  from  Civil  Bill  Court. 

25.  Court  of  Arbitration. 

Powers  of  limited  Owners. 

26.  Interpretation  of  "  limited  owner." 

27.  Agreement  by  limited  owner. 

28.  Power  of  limited  owner  to  grant  leases. 

29.  Effect  please  by  limited  owner. 

30.  Leasing  powers  of  Act  to  be  cumulative. 

31.  Rules  for  carrying  first  part  of  Act  into  effect. 

Part  II. 
Sale  of  Land  to  Tenants. 

32.  Application  to  "  the  Court"  for  sale  to  tenant  of  holding. 

33.  Restrictions  on  sale  of  holding. 

34.  As  to  the  sale  of  holding  by  the  Court. 

35.  Estate  of  purchaser  to  be  free  from  incumbrances. 

36.  Certain  charges  not  incumbrances. 

37.  As  to  the  distribution  of  purchase  money. 

38.  Costs  of  sale. 

39.  Cost  of  distribution  of  purchase  money. 

40.  General  powers  of  Court  in  conduct  of  sale  of  land. 

41.  Rules  for  carrying  second  part  qf  this  Act  into  effect. 

Part  III. 

Advances  by  and  Powers  <f  Board. 

42.  Advances  to  landlords  for  compensation  for  improvements. 

43.  Advances  to  landlords  for  improvement  of  waste  lands. 

44.  Advances  to  tenants  for  purchase  of  holdings. 

45.  Advances  to  tenants  for  purchases  of  holdings  in  Landed  Estates  Court. 

46.  Landed  Estates  Court  to  afford  facilities  for  purchases  by  oca^ing  tenants, 

47.  Advarues  to  facilitate  purchases  of  entire  estates. 

48.  Advances  charged  on  estate  by  way  of  annuity. 

49.  Recovery  of  annuity. 

50.  Arrears  of  annuity, 

51.  Power  of  owner  to  redeem  annuity. 

52.  Power  of  Board  to  commute  and  compromise. 
63.  Control  of  Board  by  Treasury,  ^e. 

54.  As  to  issues  of  moneys  to  the  Board  by  Treasury. 
65.  Repayment  to  Consolidated  Fund  of  moneys  advanced. 
56.  Duty  of  Civil  Bill  Court  as  to  charging  orders. 


Part  IV. 
Supplemental  Provisions. 

As  to  Legal  Proceedings  and  Court, 

57.  Stamp  duty  on  notice  to  quit. 
68.  Regulations  as  to  notice  to  quit. 

59.  Administration  on  death  of  tenant. 

60.  Provision  as  to  married  women. 

61.  Provision  as  to  other  persons  under  disability. 
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62.  Additumal  tittimg*  of  Cieil  Bill  Court. 

63.  Additional  salanes  tojtidge*  and  oMcert  of  Civil  Bill  Courts. 

64.  Power  to  appoiiU  a  tubstitute  in  Ctvil  Bill  Court  if  judge  cannot  attend. 


Part  V. 

Miscellaneous. 

65.  Mode  of  payment  of  grand  jury  cess  in  certain  cases. 

66.  Where  value  of  premises  does  not  exceed  41.  immediate  lessor  to  pay  grand  jury  cess. 

67.  Exception  as  to  county  cess  levied  in  certain  cases. 

68.  Non-liability  for  rent  for  land  covered  by  public  roads. 

69.  Tenancies  at  will. 

D^nitions. 

70.  General  definitions. 

71.  Agricultural  or  pastoral  holdings  only  subject  to  this  Act. 

72.  Short  title. 

73.  Application  of  Act. 

Schedule. 


An  Act  to  amend  the  Law  relating  to 
the  Occupation  and  Ownership  of 
Laud  in  Ireland.     (Ist  August  1870.) 

Whbrkas  it  is  expedient  to  amend  the  law 
relstiog  to  the  occupation  and  ownership  of  land 
in  Ireland : 

B«  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

Part  I. 

Law  of  Compknsation  to  Trnants. 

Claim  to  Compensation. 

1.  The  usages  prevalent  in  the  province  of 
Ulster,  which  are  known  as,  and  m  this  Act 
intended  to  be  included  under,  the  denomination 
of  the  Ulster  tenant-right  custom,  are  hereby  de- 
cland  to  be  legal,  and  shall,  in  the  case  of  any 
holding  in  the  province  of  Ulster  proved  to  be 
subject  thereto,  be  enforced  in  manner  provided 
by  this  Act. 

Where  the  landlord  has  purchased  or  acquired 
or  shall  hereafter  purchase  or  acquire  from  the 
tenant  the  Ulster  tenant-right  custom  to  which 
his  holding  is  subject,  such  holding  shall  thence- 
forth cease  to  be  subject  to  the  Ulster  tenant- 
right  custom. 

A  tenant  of  a  holding  subject  to  the  Ulster 
tenant-right  custom,  and  who  claims  the  benefit 
of  such  custom,  shtJl  not  be  entitled  to  compen- 
•ation  under  any  other  section  of  this  Act ;  but  a 
tenant  of  a  holding  subject  to  such  custom,  but 
not  claiming  under  the  same,  shall  not  be  barred 
from  making  a  claim  for  compensation,  with  the. 


consent  of  the  Court,  under  any  of  the  other  sec- 
tions of  this  Act,  except  the  section  relating  to 
compensation  in  respect  of  payment  to  incoming 
tenant ;  and  where  such  last-mentioned  claim  has 
been  made,  and  allowed,  such  holding  shall  not 
be  ag^n  subject  to  the  Ulster  tenant-right 
custom. 

2.  If,  in  the  case  of  any  holding  not  situate 
within  the  province  of  Ulster,  it  sht^  appear  that 
an  usage  prevails  which  in  all  essential  particu- 
lars corresponds  with  the  Ulster  tenant-right 
custom,  it  shall  in  like  manner,  and  subject  to 
the  like  conditions,  be  deemed  legal,  and  shall  be 
enforced  in  manner  provided  by  this  Act. 

Where  the  landlord  has  piuchased  or  acquired 
or  shall  hereafter  purchase  or  acquire  from  the 
tenant  the  benefit  of  such  usage  as  aforesaid  to 
which  his  holding  is  subject,  such  holding  shall 
thenceforth  cease  to  be  subject  to  such  usage. 

A  tenant  of  any  holding  subject  to  such  usage 
as  aforesaid,  and  who  claims  the  benefit  of  the 
same,  shall  not  be  entitled  to  claim  compensation 
under  any  other  section  of  this  Act,  but  a  tenant 
of  a  holding  not  claiming  the  benefit  of  such 
usage  shall  not  be  barred  from  making  a  claim 
for  compensation  with  the  consent  of  the  Court 
under  any  of  the  other  sections  of  this  Act;  and 
where  such  last-mentioned  claim  has  been  made 
and  allowed,  such  holding  shall  not  be  again 
subject  to  such  usage  as  aforesaid. 

3.  Where  the  tenant  of  any  holding  held  by 
him  under  a  tenancy  created  after  the  passing  of 
this  Act  is  not  entitled  to  compensation  under 
sections  one  and  two  of  this  Act,  or  either  of 
such  sections,  or  if  entitled  does  not  seek  com- 
pensation under  said  sections  or  either  of  them, 
and  is  disturbed  in  his  holding  by  the  act  of  the 
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landlord,  be  shall  be  entitled  to  auoh  compenia- 
tion  for  the  loss  which  the  Court  shall  find  to  be 
sustained  by  him  by  reason  of  quitting  his  hold- 
ing, to  be  paid  by  the  landlord,  as  the  Ck>urt 
may  think  just,  so  that  the  sum  awarded  does 
not  exceed  the  scale  following ;  that  is  to  say. 
In  the  case  of  holdings  viJued  under  the  Acts 
relating  to  the  Taluation  of  rateable  property 
in  Ireland  at  an  annual  value  of — 

(1.)  j£10  and  under,  a  sum  which  shall  in 

no  case  exceed  seven  years  rent ; 
(2.)  Above  jflOand  not  exceeding  jt'JXi,  a 
sum  which  shall  in  no  case  exceed 
five  years  rent ; 
(3.)  Above  j£30  and  not  exceeding  £40,  a 
sum  which  shall  in  no  case  exceed 
four  years  rent ; 
(4.)  Above  je40  and  not  exceeding  jfSO,  a 
sum  which  shall  in  no  case  exceed 
three  years  rent ; 
(6.)  Above  ^50  and  not  exceeding  jfflOO, 
a  sum  which  shall  in  no  case  exceed 
two  years  rent ; 
(6.)  Above  .j£100  a  sum  which  shall  in  no 
case  exceed  one  year's  rent ; 
But  in  no  case  shall  the  compensation  exceed  the 
sum  of  ^£2^. 

Any  tenant  in  a  higher  class  of  the  scale  may, 
at  his  option,  claim  compensation  under  a  lower 
class,  provided  such  compensation  shall  not  ex- 
ceed the  sum  to  which  he  would  be  entitled 
under  such  lower  class  on  the  assumption  that 
the  annual  value  of  his  holding  is  reduced  to  the 
•um  (or  where  two  sums  are  mentioned,  the 
highest  sum)  stated  in  such  lower  class,  and  that 
his  rent  is  proportionally  reduced. 

Provided  that  no  tenant  of  a  holding  valued  at 
a  yearly  sum  exceeding  ^10,  and  claiming  under 
this  section  more  than  four  years  rent,  and  no 
tenant  of  a  holding  valued  at  a  yeariy  sum  not 
exceeding  j£lO,  and  claiming  as  aforesaid  more 
than  five  years  rent,  shall  be  entitled  to  make  a 
separate  or  additional  claim  for  inf))rovements 
other  than  permanent  buildings  and  reclamation 
of  wavte  land. 
Provided  that — 

(I.)  Out  of  any  moneys  payable  to  the  tenant 
under  this  section  all  sums  due  to  the 
landlord  from  the  tenant  or  his  prede- 
cessors in  title  in  respect  of  rent,  or  in 
respect  of  any  deterioration  of  a  holding 
arising  from  non-observance  on  the  part 
of  the  tenant  of  any  express  or  implied 
oovenant  or  agreement,  may  be  deducted 
by  the  landlord,  and  also  any  taxes  payable 
by  the  tenant  due  in  respect  of  the  holding, 
and  not  recoverable  by  nim  from  the  land- 
lord : 
(2.)  A  tenant  of  a  holding  who  at  any  time 
after  the  passing  of  tois  Act  subdivides 
such  holding,  or  sublets  the  same  or  any 


£art  thereof,  without  the  consent  of  tiie 
indlord  in  writing,  or,  after  he  has  been 
prohibited  in  writing  by  the  landlord  or 
nis  agent  from  so  doing,  lets  the  same  or 
any  part  thereof  in  conacre,  save  for  the 
purpose  of  being  solely  used  and  which 
shall  be  solely  used  for  the  growing  of 
potatoes  or  other  green  crops,  the  land 
being  properly   manured,  shall   not,  nor 
shall  any  sub-tenant  of  or  under  any  snch 
tenant  as  last  aforesaid,  be  entitled  to  any 
compensation  under  this  section : 
(3.)  A  tenant  of  aholding  under  a  lease  made 
after  the  passing  of  this  Act,  and  granted 
for  a  term  certain  of  not  less  than  thiity- 
one  years,   shall  not  be  entitled  to  any 
compensation  under  this  section,  but  he 
may  claim  compensation   under    section 
four  of  this  Act. 
llie  tenant  of  any  holding  valued  under  the  Acta 
relating  to  the  valuation  of  rateable  property  in 
Ireland  at  an  annual  value  of  not  more  than  one 
hundred  pounds,  and  held  by  him  under  a  tenanej' 
from  year  to  year  existing  at  the  time  of  the 
passing  of  this  Act,  shall,  if  disturbed  by  the  set 
of  his  immediate  landlord,  be  entitled  to  com- 
pensation under  and  subject  to  the  provisions  of 
this  section. 

Any  contract  made  by  a  tenant  by  virtue  of 
which  he  is  deprived  of  his  right  to  make  any 
clum  which  he  would  otherwise  be  entitled  to 
make  under  this  section  shall,  so  &r  as  relates  to 
such  claim,  be  void  both  at  law  and  in  eqnily; 
this  provision  shall  be  subject  to  the  enactment 
contained  in  the  section  of  this  Act  relating  to 
the  partial  exemption  of  certain  tenancies,  and 
remain  in  force  for  twenty  years  from  the  first  day 
of  January  one  thousand  eight  hundred  sod 
seventy-one,  and  no  longer,  unless  Parliament 
shall  otherwise  determine. 

4.  Any  tenant  of  a  holding  who  is  not  entitled 
to  compensation  under  sections  one  and  two  of 
this  Act,  or  either  of  such  sections,  or  if  entitled 
does  not  make  any  claim  under  the  said  sections, 
or  either  of  them,  may  on  quitting  his  holding, 
and  subject  to  the  provisions  of  section  three  of 
this  Act,  claim  compensation  to  be  paid  by  the 
landlord  under  this  section  in  respect  of  all  im- 
provements on  his  holding  made  by  him  or  bit 
predecessors  in  title. 
Provided  that — 

(1.)  A  tenant  shall  not  be  entitled  to  any  com- 
pensation in  respect  of  any  of  the  improre- 
ments  following ;  that  is  to  say,^ 

(a.)  In  respect  of  any  improvement  made 
before  the  passing  of  this  Act,  and  twenty 
years  before  the  claim  of  such  compensa- 
tion shall  have  been  made,  except  pe^ 
manent  buildings  and  reclamation  of  watts 
land;  or. 
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(b.)  In  reapeot  of  any  improvement  (wo- 
hibited  in  writing  br  the  landlord  as  being 
and  appearing  to  the  Court  to  be  calcu- 
lated to  diminish  the  general  value  of  the 
landlord's  estate,  and  made  within  two 
years  after  the  passing  of  this  Act,  or 
made  during  the  unexpired  residue  of  a 
lease  granted  before  the  passing  of  this 
Act;  or, 

(c.)  In  respect  ofany  improvement  made 
either  before  or  after  the  passing  of  this 
Act  in  pursuance  of  a  contract  entered 
into  for  valuable  consideration  therefor  j 
or, 

(d.)  (Subject  to  the  rule  in  this  eection 
mentioned  as  to  contracts)  in  respect  of 
any  improvement  made,  either  before  or 
after  the  passing  of  this  Act,  in  contra- 
vention of  a  contract  in  writing  not  to 
make  such  improvement ;  or, 

(e.)  In  respect  of  any  improvement  made 
either  before  ot  after  the  passing  of  this 
Act  which  the  landlord  has  undertaken  to 
make,  except  in  cases  where  the  landlord 
has  f&iled  to  perform  his  undertaking 
within  a  reasonable  time  r 
(2.)  A  tenant  of  a  holding  under  a  lease  or 
written  contract  made  before  the  passing 
of  this  Act  shall  not  be  entitled  on  being 
disturbed  by  the  act  of  the  landlord  in  or 
on  quilting  his  holding  to  any  compensa- 
tion in  respect  of  any  improvement,  his 
right  to  which  compensation  is  expressly 
excluded  by  such  lease  or  contract : 
(3.)  A  tenant  of  a  holding  under  a  lease  made 
either  before  or  after  the  passing  of  this 
Act  for  a  term  certain  of  not  less  than 
thirty-one  years,  or  in  case  sf  leases  made 
before  the  passing  of  this  Act  for  a  term 
of  a  life  or  lives  with  or  without  a  con- 
current term  of  years,  and  which  leases 
shall  have  existed  for  thirty-one  years  before 
the  making  of  the  claim,  shall  not  be 
entitled  to  any  compensation  in  respect  of 
any  improvement  unless  it  is  specially  pro- 
vided in  the  lease  that  he  is  entitled  to 
such  compensation,  except  permanent 
buildings  and  reclamation  of  waste  land, 
and  tillages  or  manures,  the  benefit  of 
which  tillages  or  manures  is  unexhausted 
at  the  time  of  the  tenant  quitting  his 
holding : 
(4.)  A  tenant  of  a  holding,  who  is  quitting  the 
SNne  voluntarily,  sh^  not  be  entitled  to 
any  compensation  in  respect  of  any  im- 
provement when  it  appears  to  the  Court 
that  such  tenant  has  been  given  permission 
by  his  landlord  to  dispose  of  his  interest 
in  his  improvements  to  an  incoming  tenant 
upon  suca  terms  as  the  Court  may  deem 
reasonable,  and  the  tenant  has  refused  at 


neglected  to  avail  himself  of  such  per- 
mission ; 
(5.)  Out  of  any  moneys  payable  to  the  tenant 
under  this  section   all  sums   due  to  the 
landlord  from  the  tenant  or  bis  predecessors 
in  title  in  respect  of  rent,  or  m  respect  of 
any  deterioration  of  the  holding  arising 
firom  non-observanoe  -  on  the  part  of  the 
tenant  of  any  express  or  implied  covenant 
or  agreement,  may}  be  deancted  by  the 
landlord,  and  also^sny  taxes  payable  by 
the  tenant  due  in  lespeet  of  the  holding 
and  not  recoverable- by  him  from  the  land- 
Any  contract  between  a^landlord  and  a  tenant 
whereby  the  tenant  is  pibhibited  ftom  making 
such  improvements  as  siiay  be  required  for  the 
suitable  occupation  of  hie  holding  and  its  due 
cultivation  shall  be  void  b6th  at  law  and  inequity, 
but  no  improvement  shidl  be  deemed  to  be  re- 
quired for  the  suitable  occupation  of  a  tenant's 
holding  and  its  due  cultivation  which  appews  to 
the  Court  to  diminish  the  general  value  of  the 
estate  of  the  landlord,  nor  shall  anything  in  this 
Act  contained  authorise  or  empower  any  tenant 
or  occupier,  without    the  previous   consent  in 
writing  of  the  landlord,  to  break  up  or  till  any 
land  or  lands  usually  let,  occupied,  or  used  as 
grazing  or  grass  lands,  or  let  expressly  as  grazing 
or  meadow  land,  or  to  cut  timber  without  the 
consent  of  the  landlord ;  provided  that  the  tenant 
may  cut  timber  planted  and  registered  by  him  or 
his  predecessors  m  title. 

AJay  contract  made  by  a  tenant  by  virtue  of 
which  he  is  deprived  of  his  right  to  make  any 
claim  which  he  would  otherwise  be  entitled  to 
make  under  this  section  shall,  so  ^  as  relates  to 
such  claim,  be  void  both  at  law  and  in  equity, 
subject,  however,  to  the  enactment  contained  ic 
the  section  of  this  Act  relating  to  the  partial  ex- 
emption of  certain  tenancies,  and  to  the  provision 
in  this  section  as  to  any  improvement  mad*  in 
pursuance  of  a  contract  entered  into  for  valuable 
consideration  therefor. 

Where  a  tenant  has  made  any  improvements 
before  the  passing  of  this  Act  on  a  holding  held 
by  him  under  a  tenancy  existing  at  the  time  of 
the  passing  thereof,  the  Cotirt  in  awarding  com- 
pensation to  such  tenant  in  respect  of  such  im- 
provements shall,  ia  reduction  of  the  dum  of 
the  tenant,  take  into  consideration  the  time  during 
which  such  tenant  may  have  enjoTed  the  advan- 
tage of  such  improvements,  also  the  rent  at  which 
such  holding  has  been  held,  and  any  benefits 
which  such  tenant  may  have  received  from  his 
landlord  in  consideration,  expressly  or  impliedly, 
of  the  improvements  to  made. 

6.  For  the  purposes  of  compensation  under 
this  Act  in  respect  of  improvements  on  a  holding 
which  is  not  proved  to  be  subject  either  to  the 
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Ulster  tenant-right  cnstom  or  to  inch  unge  as 
aforesaid,  or  where  the  tenant  does  not  seek  com- 
pensation in  respect  of  such  cnstom  or  usage,  all 
improvements  on  such  holding  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  made 
bjr  the  tenant  or  bis  predecessors  in  title,  except 
in  the  following  cases  where  compensation  is 
olaimed  in  respect  of  improvements  made  before 
the  passing  of  this  Act : 

(1.)  Where  such  improvements  have  been  made 
previous  to  the  time  at  which  the  holding 
m  reference  to  which  the  clium  is  made 
was  conveyed  on  actual  sale  to  the  land- 
lord or  those  through  whom  he  derives 
title: 
(2.)  Where  the  tenant  making  the  claim  was 
tenant  under  a  lease  of  the  holding  in 
reference  to  which  the  claim  is  made : 
(3.)  Where    such    improvements  were    made 
twenty  years  or  upwards  before  the  passing 
of  this  Act : 
(4.)  Where  the  holding  upon  which  such  im- 
provements were  made  is  valued  under 
the  Acts  relating  to  the  valuation  of  rate- 
able property  in  Ireland  at  an  annual  value 
of  more  than  one  hundred  pounds  : 
(5.)  Where  the  Court  shall  be  of  opinion  that 
in  consequence  of  its  being  proved  to  have 
been  the  practice  on  the  holding,  or  the 
estate  of  which  such  holding  forms  part, 
for  the  landlord  to  make  such  improve- 
ments, such  presumption  ought  not  to  be 
made: 
(6.)  Where  from  the  entire  (^rcumstanoes  of 
the  case  the  Court  is  reasonably  satisfied 
that  such  improvements  were  not  made  by 
the  tenant  or  his  predecessors  in  title : 
Provided  always,  tiiat  where  it  is  proved  to  have 
been  the  practice  on  the  holding,  or  the  estate  of 
which  such  holding  forms  part,  for  the  landlord 
to  assist  in  making  suoh  improvements,  such 
presumption  shall  be  modified  accordingly. 

6.  Any  landlwd  or  tenant  who  may  be  desirous 
of  preserving  evidence  of  any  improvements  made 
by  himself  or  b^  his  predecessors  in  title  before 
or  after  the  passing  of  this  Act  may  at  any  time 

i subject  to  tne  provisions  herein-after  contained) 
lie  a  schedule  in  the  Lianded  Estates  Court  spe- 
cifying such  improvements,  and  claiming  the 
same  as  made  by  himself  or  his  predecessors  in 
title,  and  such  schedule  so  filed  shall  be  primA 
&cie  evidence  that  such  iinprovements  were  made 
as  therein  mentioned  :  Provided  always,  that 
notice  in  writing  of  the  intention  to  file  such 
schedule,  togetiier  with  a  copy  thereof,  shall  be 

fiven  bv  the  landlord  to  the  tenant  for  the  time 
eing  or  the  holding  on  which  suoh  improvements 
shall  have  been  made  (or  by  the  tenant  to  the 
landlord,  as  the  case  may  be,)  within  the  pre- 
scribed  time   before   applying  to  the  Landed 


Estates  Court  to  file  the  same ;  and  if  the  person 
receiving  such  notice  shall  dispute  the  claim 
made  by  such  schedule,  either  wholly  or  in  part, 
he  shall  be  at  liberty  within  the  prescribed  time 
and  in  the  prescribed  manner  to  apply  to  tiie 
Civil  Bill  Court  to  determine  the  matter  in  dif- 
ference, and  in  such  case  such  schedule  shall  not 
be  filed  unless  or  until  leave  shall  have  been 
given  to  file  the  same  either  in  its  ori^nal  or  in 
any  amended  form  by  the  GvH  Bill  Court ;  pro- 
vided also,  that  before  filing  any  such  schedule 
proof  shall  be  made  in  the  Landed  Estates  Court 
by  statutory  declaration  that  the  notice  hereby- 
required  has  been  duly  given,  and  that  no  apph- 
cation  has  been  made  within  the  prescribed  time  by 
the  party  receiving  such  notice  to  the  Civil  Bill 
Court,  or  (if  any  such  appbcation  has  been  made) 
that  leave  has  been  given  by  the  Civil  Bill  Court 
to  file  such  schedule. 

7.  Where  any  tenant  of  a  holding  does  not 
clum  or  has  not  obtained  compensation  under 
sections  one,  two,  or  three  of  this  Act,  and  it  is 
proved  to  the  satisfaction  of  the  Court  that  any 
such  tenant  or  that  his  predecessors  in  title  on 
coming  into  hu  holding  paid  money  or  gave 
money's  worth  with  the  express  or  implie<l  con- 
sent of  the  landlord  on  account  of  his  so  coming 
into  his  holding,  the  Court  shall  awud  to  su^ 
tenant  on  quitting  his  holding  in  respect  of  the 
sum  so  psid  such  compensation  as  it  thinks  just, 
having  regard  to  the  circumstances  of  the  case ; 
but  such  tenant  shall  not  be  entitled  to  any  com- 
pensation under  this  section  when  it  appears  to 
the  Court  that  such  tenant  has  been  given  per- 
mission by  the  landlord  to  obtain  such  satis- 
faction from  an  incoming  tenant  in  respect  of  the 
money  so  peud,  or  the  money's  worth  so  given  by 
him,  and  on  such  terms  as  the  Court  may  think 
reasonable,  and  such  tenant  has  refused  or  neg- 
lected to  avail  himself  of  such  permission ;  more- 
over where  the  money  or  money's  worth  paid  or 
given  by  any  tenant  claiming  compensation  under 
this  section  on  coming  into  bis  holding  was  paid 
or  g^ven  in  whole  or  in  part  in  respect  or  as 
covering  the  value  of  any  improvements  on  the 
holding,  care  shall  be  taken  that  such  tenant 
shall  not  receive  compensation  in  respect  of  the 
same  improvements  under  this  section  and  also 
under  some  other  section  of  this  Act ;  provided 
that  out  of  any  moneys  payable  to  the  tenant 
under  this  section  all  sums  due  to  the  landlord 
from  the  tenant  or  his  predecessors  in  title  in 
respect  of  rent,  or  in  respect  of  any  deterioration 
of  a  holding  arising  from  non-observance  on  the 
part  of  the  tenant  of  any  express  or  implied 
covenant  or  agreement,  and  also  any  taxes  pay- 
able by  the  tenant  due  in  respect  of  the  holding, 
and  not  recoverable  by  him  from  the  landlord, 
may,  if  not  deducted  under  the  provisions  of 
section  four  of  this  Act,  be  deducted  by  or  on 
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behalf  of  the  landlord :  Provided  always,  that 
this  section  shall  not  appl^  when  such  money  or 
money's  worth  has  been  paid  during  the  existence 
of  a  leaae  made  before  the  passinf;  of  this  Act. 

8.  Where  a  holdinft  is  proved  to  be  subject  to 
the  Ulster  tenant-right  custom  or  such  usage  as 
aforesaid,  and  where  the  tenant  claims  under  such 
custom  or  usage,  and  such  custom  or  usage  ex- 
tends to  away-going  crops,  the  compensation 
payable  in  respect  of  away-going  crops  shall  be 
dealt  with  according  to  the  custom  or  usage,  but 
the  tenant  of  every  other  holding,  which  is  not 
proved  to  be  subject  to  the  Ulster  tenant-right 
custom  or  such  usage  as  aforesaid,  or  in  respect 
of  which  no  claim  is  made  under  such  custom  or 
usage,  shsill,  in  the  absence  of  any  agreement  in 
writing  to  the  contrary,  on  quitting  his  holding, 
be  entitled  to  all  his  away-gom^  crops,  or,  at  the 
option  of  the  landlord,  to  be  paid  the  value  of  the 


9.  For  the  purposes  of  this  Act  ejectmrait  for 
nonpayment  of  rent,  or  for  breach  of  any  con- 
dition against  assignment,  sub-letting,  bank- 
ruptcy, or  insolvency,  shall  not  be  deemed 
disturbance  of  the  tenant  by  act  of  the  landlord ; 
and  for  the  purposes  of  this  Act  a  person  who  is 
qected  for  nonpayment  of  rent,  or  tor  breach  of 
any  such  condition  as  aforesaid,  and  is  not  dis- 
turbed by  act  of  the  landlord  within  the  meaning 
of  this  Act,  shall  stand  in  the  same  position  in  afi 
respects  as  if  he  were  quitting  his  holding  volun- 
tarily; provided  that  in  the  case  of  a  person 
claiming  compensation  on  the  determine^on  by 
ejectment  for  nonpayment  of  rent  of  a  tenancy 
existing  at  the  time  of  the  passing  of  this  Act, 
and  continuing  to  exist  without  alteration  of  rent 
up  to  the  time  of  such  determination,  the  Court 
msy,  if  it  think  fit,  treat  such  ejectment  as  a 
disturbance  if  the  arrear  of  rent  in  respect  of 
which  it  is  brought  did  not  wholly  accrue  within 
the  three  previous  years,  and  if  any  earlier  arrear 
remained  due  from  tiie  tenant  at  the  time  of 
commencing  the  dectment,  or  if,  in  case  of  any 
such  tenancy  of  a  holding  held  at  an  annual  rent 
not  exceeding  fifteen  pounds,  the  Court  shall 
certify  that  the  nonpayment  of  rent  causing  the 
eviction  has  arisen  from  the  rent  being  an  exor- 
bitant rent;  provided  that  no  tenant  who  shall 
have  given  notice  of  surrender,  and  afterwards 
refuse  to  give  up  possession  in  pursuance  of  such 
notice,  shall  be  entitled  to  any  compensation 
under  section  three  of  this  Act,  though  evicted  by 
the  landlord  in  a  suit  founded  on  such  notice. 

10.  Any  landlord  may,  after  six  months  notice 
in  writing  to  be  served  upon  the  tenant  or  left  at 
his  house,  resume  possession  from  a  yearly  tenant 
of  so  much  land  (not  to  exceed  in  the  whole  one 
twenty-fifth  part  of  any  individual  holding)  as  he 


may  require  for  the  bon4  fide  purpose  of  erecting 
thereon  one  or  more  labourers  cottages,  with  or 
without  gardens  attached,  and  such  resumption 
of  land  shall  not,  unless  the  Court  shall  be  of 
opinion  that  same  was  unreasonable,  be  deemed 
a  disturbance  of  the  tenuit  within  the  meaning 
of  this  Act,  and  shall  not  sul^ct  the  landlord  to 
any  chum  for  compensation,  except  in  respect  of 
improvements,  beyond  an  abatement  of  rent  pro- 
portionate to  the  annual  value  of  the  lana  so 
taken  by  ike  landlord. 

1 1.  For  the  purposes  of  this  Act  a  tenant  shall 
be  deemed  to  nave  derived  his  holding  from  the 
preceding  tenant  if  he  has-  paid  to  such  preceding 
tenant  any  money  or  given  to  him  any  money's 
worth  in  respect  of  bis  holding,  or  has  teken  such 
holding  by  assignment  or  operation  of  law  from 
the  preceding  tenant ;  and  where  a  succession  of 
tenants  have  doived  ^le  each  from  the  other, 
the  earlier  in  such  succession  shall  be  deemed  to 
be  the  predecessor  of  the  later,  and  the  later  in 
such  succession  shall  be  deemed  to  be  the  suc- 
cessor of  the  earlier. 

12.  A  tenant  of  a  h(ddmg  which  is  not  proved 
to  be  subject  to  the  Ulster  tenant-right  custom 
or  such  other  usage  as  aforesaid,  whose  holding, 
or  tiie  aggregate  of  whose  holdings,  in  Ireland  is 
valued  under  the  Acts  relating  to  the  valuation 
of  rateable  property  in  Ireland  at  an  annual  value 
of  not  less  than  fifty  pounds,  shall  not  be  entitled 
to  make  any  claim  for  compensation  under  any 
provision  of  this  Act,  in  cases  where  the  tenant 
oaa  contracted  in  writing  with  his  landlord  that 
he  will  not  make  any  such  claim. 

13.  Where  the  holding  in  respect  of  which 
compensation  is  claimed  under  section  three  of 
this  Act  is  held  imder  a  tenancy  from  year  to 
year  existing  at  the  time  of  the  passing  of  this 
Act,  and  such  tenancy  is  assigned  widout  tbb 
consent  of  the  landlord,  and  the  landlord  does 
not  accept  the  assignee  as  his  tenant,  no  com- 
pensation shall  be  payable  by  the  lan^ord  under 
the  said  section  in  any  of  the  cases  following : 

(1.)  Where  the  rent  of  such  holding  is  in 
arrear  at  the  time  of  such  assignment  so 
as  to  render  the  tenant  liable  to  eviction 
for  nonpayment  of  rent,  and  such  arrear 
is  due  by  the  tenant : 

(2.)  Where  such  holding'  forms  part  of  an 
estate  upon  which  the  assignment  of 
holdings  without  the  consent  or  approval 
of  the  landlord  is  contrary  to  or  not  wor- 
raoted  by  the  practice  prevalent  upon  such 
estate : 

(3.)  Where  the  Court  shall  be  of  opinion 
that  the  refiisal  of  the  landlord  to  accept 
such  assignee  as  tenant  is  a  reasonable 
refusal: 
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Provided  always,  that  the  transmission  of  a 
tenancy  by  bequest  to  the  husband  or  wife,  or  to 
any  one  child  or  grandchild,  or  to  any  one  brother 
or  sister,  or  to  any  one  child  or  grandchild  of  a 
brother  or  sister  of  the  tenant,  or  the  devolution 
of  a  tenancy  by  operation  of  law  upon  an  intestacy 
or  marriage,  snail  not  be  deemed  an  assignment 
within  the  meaning  of  this  section. 

14.  Where  it  is  proved  to  the  Court  that  the 
tenant  of  any  holding  held  under  a  tenancy  from 
year  to  year  existing  at  the  time  of  the  passing 
of  this  Act  is  evicted  by  the  landlord  by  reason  of 
the  persistent  exercise  by  such  tenant  of  any  right 
not  necessary  to  the  due  cultivation  of  his  hold- 
ing, and  from  which  such  tenant  is  debarred  by 
express  or  implied  agreement  with  his  landlord, 
such  eviction  shall  not  be  deemed  a  disturbance 
of  the  tenant  by  tae  act  of  the  landlord ;  or  where 
the  tenant  of  any  holding  so  held  as  last  afore- 
said at  the  time  of  the  passing  of  this  Act  is 
evicted  by  the  landlord  by  reason  of  the  tenant's 
unreasonable  refusal  to  allow  the  landlord,  or  any 

Serson  or  persons  authorised  by  him  in  that  be- 
alf,  he  or  they  making  reasonable  amends  and 
satisfaction  for  any  injury  to  be  done  or  occa- 
sioned thereby,  to  enter  upon  the  holding  for 
any  of  the  purposes  following,  that  is  to  say. 
Mining  or  taking  minerals ; 
Quarrying  or   taking  stone,  marble,  gravel, 

sand,  or  slate ; 
Cutting  or  taking  timber  or  turf; 
Opening  or  making  roads,  drains,  and  water- 
courses ; 
Viewing  or  examining  the  state  of  the  holding 

and  all  buildings  or  improvements  thereon  ; 
Hunting,  shooting,  or  fishing,  or  taking  game 
or  fish ; 
Such  eviction  shall  not  be  deemed  a  disturbance 
of  the  tenant  by  the  act  of  the  landlord,  unless 
it  shall  be  shown  that  the  landlord  is  persisting 
in  such  eviction  after  such  refusal  has  been  with- 
drawn by  the  tenant. 

15.  No  compensation  shall  be  payable  under 
the  .preceding  provisions  of  this  Act  in  respect 
of— 

(1.)  Any  demesne  land,  or  any  holding  ordi- 
narily termed  "townparks"  adjoining  or 
near  to  any  oity  or  town  which  shall  bear 
an  increased  value  as  accommodation  land 
over  and  above  the  ordinary  letting  value 
of  land  occupied  as  a  farm,  and  shall  be 
in  the  occupation  of  a  person  living  in 
such  city  or  town,  or  the  suburbs  thereof, 
or  any  holding  let  to  be  used  wholly  or 
mainly  for  the  purpose  of  pasture,  and 
valued  under  the  Acts  relating  to  the 
valuation  of  property  in  Ireland  at  an 
annual  value  of  not  less  than  fifty  pounds, 
or  any  holding  let  to  be  used  wnolly  or 


mainly  for  the  purposes  of  pasture  the 
tenant  of  which  does  not  actually  reside 
on  the  same,  unless  such  holding  adjoins 
or  is  ordinarily  used  with  the  holding  on 
which  such  tenant  actually  resides :  Pro- 
vided, that  nothing  herein  contained  shall 
prevent  the  tenant  of  any  such  holding 
making  any  claim  which  he  otherwise 
would  be  entitled  to  make  under  sectiona 
four,  five,  and  seven  of  this  Act ;  or, 

(2.)  Any  holding  which  the  tenant  holds  by 
reason  of  his  being  a  hired  labourer  or 
hired  servant ;  or, 

(3.)  Any  letting  in  conacre  or  for  the  purposes 
of  agistment  or  for  temporary  depastur- 
age;  or, 

(4.)  Any  holding  let  and  expressed  in  the 
document  by  which  it  is  let  to  be  so  let 
for  the  temporary  convenience  or  to  meet 
a  temporary  necessity  either  of  the  land- 
lord or  tenant,  and  the  letting  of  which 
has'  determined  by  reason  of  the  cause 
having  ceased  which  gave  rise  to  the 
letting : 

(5.)  Any  cottage  allotment  not  ezoeeding  a 
quarter  of  an  acre. 

Proctedingg  m  retpect  of  Claim*. 

16.  Eveiy  tenant  entitled  under  this  Aet  to 
make  any  claim  in  respect  of  any  right  or  for 
payment  of  any  sums  due  to  him  by  way  of  com- 
pensation, and  about  to  quit  his  holding,  m^ 
within  the  prescribed  time  serve  a  notice  of  such 
claim  on  his  landlord,  or  in  his  absence  hit 
known  agent ;  the  notice  shall  be  in  writing  in 
the  prescribed  form,  and  shall  state  the  psr- 
tioulars  of  such  claim,  subject  to  such  amendment 
as  the  Court  may  allow,  together  with  the  dstei 
at  which  and  the  periods  within  which  such  psr- 
ticulars  are  severally  alleged  to  have  aecrued, 
and,  where  such  claim  or  any  part  of  the  same 
is  in  respect  of  compensation  under  the  provisions 
of  section  three  of  this  Act,  the  numbw  of  yesis 
rent  claimed  ehall  be  specified. 

17.  On  the  receipt  of  the  notice  the  landlord 
shall  be  deemed  to  have  admitted  the  claim 
made  by  the  tenant,  unless  within  the  prescribed 
time  and  in  the  prescribed  manner  he  serves  a 
notice  on  the  tenant  stating  that  he  disputes  the 
whole  or  some  portion  of  the  claim  made  by  the 
latter,  and  upon  service  of  such  notice  by  a  land- 
lord on  the  tenant  a  dispute  shall  be  deemed  to 
have  arisen  between  the  landlord  and  the  tenant 
as  to  the  whole  or  a  portion  of  such  claim,  and 
such  dispute  shall  be  decided  by  the  Court, 
unless  within  the  time  and  in  the  manner  pre- 
scribed in  that  behalf  such  dispute  shall  have 
been  settled  by  agreement  between  the  landlwd 
and  tenant. 
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18.  On  the  hearing  of  any  dispute  between 
landlord  and  tenant  undor  this  Act  either  party 
may  make  any  claim,  urge  any  objection  to  the 
daun  of  the  other,  or  plead  any  set-off  such 
par^  may  think  fit  (including  in  the  case  of  a 
lanmord  any  moneys  paid  on  account  of  the 
purchase  of  the  right  of  the  tenant  under  the 
Ulster  tenant-right  custom  or  such  usage  as 
aforesaid),  and  the  Court  shall  take  into  con- 
sideration any  such  claim,  objection,  or  set-ofF, 
also  any  such  default  or  unreasonable  conduct  of 
either  party  as  may  appear  to  the  Court  to  affect 
any  matter  in  dispute  between  the  parties,  an  J 
shall  admit,  reduce,  or  disallow  altogether  any 
such  claim,  objection,  or  set-off  made  or  pleaded 
on  behalf  of  either  party  as  the  Court  thinks 
just,  giving  judgment  on  the  case  with  regard  to 
all  its  circumstances,  including  such  considera- 
tion of  conduct  as  aforesaid,  and  the  Court  shall 
hare  jurisdiction  at  the  hearing  of  any  such 
dispute  to  ascertain  what  sums,  if  any,  snail  be 
de«med  due  by  the  tenant  to  the  landlord  under 
'sections  three,  four,  and  seven  of  this  Act,  or  any 
set-off  in  respect  of  unliquidated  or  liquidated 
damages -under  said  sections,  or  any  of  them; 
and  in  any  case  in  which  compensation  shall  be 
claimed  under  section  three  of  this  Act,  if  it  shall 
appear  to  the  Court  that  the  landlord  has  been 
and  is  willing  to  permit  the  tenant  to  continue 
in  the  occupation  uf  his  holding  upon  just  and 
reasonable  terms,  and  that  such  terms  have  been 
and  u«  unreasonably  refused  by  the  tenant,  the 
claim  of  the  tenant  to  such  compensation  shall 
be  disallowed. 

19.  In  every  case  of  dispute  between  landlord 
and  tenant  lieard  before  the  Civil  Bill  Court, 
the  order  of  the  Court  shall  be  reduced  into 
writing  in  the  form  of  a  decree  or  award  (as  the 
ease  may  be),  and  shall  state  the  items  of  claim 
allowed,  that  is  to  say,  the  particulars  of  loss 
sustained  by  the  tenant  in  quitting  his  holding, 
and  of  the  improvements  and  payment  to  his 
predecessor  in  title  in  respect  to  which  compen- 
sation may  have  been  awarded  to  the  tenant 
under  the  third,  fourth,  and  seventh  sections, 
and  a]«o  the  particulars  of  any  set-off,  objection, 
default,  or  conduct  allowed  or  taken  into  account; 
such  decree  or  award  to  be  made  in  the  prescribed 
form. 

20,  Where  in  the  case  of  any  holding  there  are 
Kveral  persons  standing  in  the  relation  to  each 
other  01  landlord  and  tenant,  and  the  circum- 
rtance  of  any  one  of  such  tenants  quitting  his 
holding  by  reason  of  disturbance  or  otherwise 
involves  the  interest  of  any  of  such  persons  other 
than  the  tenant  quitting  nis  holding,  the  Court 
shall  determine  the  whole  amount  payable  under 
^>8  Act  on  the  occasion  of  such  tenant  quitting 
his  holding,  and  shall  direct  payment  of  the 


same  by  such  person,  and  to  such  one  or  more 
of  the  persons  interested,  and  in  such  manner, 
as  the  Court  thinks  just;  provided  that  this 
section  shall  not  affect  the  Ulster  tenant-right 
custom  or  such  usage  as  aforesaid  to  which  any 
holding  is  proved  to  be  subject. 

21.  A  tenant  who  may  be  decided  by  the  Court 
to  be  entitled  to  compensation  to  be  paid  by  any 
landlord  shall  not  be  compelled  by  process  of 
law  to  quit  his  holding  until  the  amount  of  com- 
pensation due  to  him  nas  been  paid  or  deposited 
in  manner  herein-after  mentioned.  A  landlord 
shall  in  all  cases  have  the  option  of  depositing  in 
the  manner  prescribed  the  amount  of  compensa- 
tion due ;  and  if  at  any  time  after  the  making 
of  a  claim  for  compensation  as  herein-before 
directed,  and  before  finally  giving  up  possession 
of  his  holding,  a  tenant  shall  be  alleged  to  haVe 
done  any  damage  to  his  holding,  or  the  buildings 
thereon,  the  Court  shall  inquire  into  the  same, 
and  allow  to  the  landlord  out  of  the  money  so 
deposited  such  compensation  as  it  may  deem 
just,  including  mesne  rates.  In  no  case  shall  a 
tenant,  except  by  special  leave  of  the  Court,  be 
entitled  to  receive  the  money  so  deposited  until 
he  shall  have  given  up  possession  of  his  holding. 
Where  compensation  is  awarded  in  respect  of  any 
holding  to  be  paid  by  any  landlord  who  is  him- 
self a  tenant  of  such  holding,  the  tenant  to  whom 
such  compensation  is  awarded  shall  not  by  reason 
of  such  compensation  not  being  paid  or  deposited 
in  manner  afoi-esaid  by  such  landlord  be  entitled 
under  this  section,  as  against  a  superior  landlord 
not  liable  to  such  compensation,  to  retain  posses- 
sion of  the  holding  after  the  expiration  or  deter- 
mination of  the  title  thereto  of  the  landlord  by 
whom  such  compensation  was  so  awarded  to  be 
paid  as  aforesaid. 

Comrt  to  ateard  Compensation. 

22.  For  the  purposes  of  this  part  of  this  Act 
the  Court  shall  mean  one  or  other  of  the  tribunals 
following ;  that  is  to  say. 

The  Civil  Bill  Court  of  the  county  where  the 
matter  requiring  the  cognizance  of  the  Court 
arises;  or. 
The  Court  of  Arbitration  constituted  as  in  this 

Act  mentioned. 
Where  a  matter  requiring  the  cognizance  of  the 
Court  arises  in  respect  of  a  holding  situate  within 
the  jurisdiction  of  more  than  one  Civil  Bill  Court, 
any  Ciril  Bill  Court  within  the  jurisdiction  of 
which  any  part  of  the  holding  is  situate  may  take 
cognizance  of  the  matter. 

23.  The  judge  of  the  Civil  Bill  Court  (herein- 
after called  the  chairman)  shall  in  all  cases 
brought  before  him  under  the  provisions  of  this 
Act  have  power  to  take  evidence  upon  oath,  and 
to  compel  the  attendance  of  witnesses,  and  slull 
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have  all  and  the  same  powers,  jurisdiction,  and 
authority  as  in  cases  of  Civil  Bill  ejectment 
coming  within  his  jurisdiction  as  such  judge : 
Provided  always,  that  the  iiidge  shall  himself 
without  a  jury  decide  any  question  of  fact  arising 
in  any  case  brought  before  nim  under  this  Act. 

The  chairman  may,  with  the  consent  of  both 
parties,  hear  and  determine  any  case  brought 
before  him  under  this  Act  in  chamber,  if  he  so 
thinks  fit,  and  when  so  sitting  in  chamber  he 
shall  have  all  and  the  same  powers,  jurisdiction, 
and  authority  in  respect  to  cases  so  heard  as  if 
sitting  in  open  court. 

The  chairman  may,  within  the  prescribed  time 
after  making  any  order,  review  or  rescind  or  vary 
any  order  previously  made  by  him,  but,  save  as 
aforesaid,  and  as  provided  by  this  Act  with  respect 
to  appeal,  every  order  of  the  Civil  Bill  Court  snaU 
be  final. 

Any  order  made  by  the  chairman  under  this 
Act  may  be  enforced  by  attachment  or  otherwise 
in  the  same  manner  as  if  it  were  the  order  of  any 
of  the  superior  courts  of  common  law  at  Dublin, 
and  if  such  order  made  by  the  chairman  be  for 
the  payment  of  money,  it  may  also  be  enforced 
in  the  same  manner  as  civil  bill  decrees  for  money 
demands  made  by  such  chairman. 

24.  Any  person  aggrieved  by  any  order  of  the 
chairman  made  under  this  Act  ma^,  within  the 
prescribed  time  and  in  the  prescribed  manner, 
appeal  therefrom  in  manner  following ;  that  is  to 
say, 
(1.)  Where  such  order  has  been  made  in  the 
county  or  the  county  of  the  city  of  Dublin, 
to  two  judges  of  the  superior  courts  of  com- 
mon law  to  be  from  time  to  time  selected 
by  the  Court  for  Land  Cases  reserved : 
(2.)  Where  such   order  has   been  made  else- 
where, to  the  judges  of  assize  of  the  county 
in  which  such  order  has  been  made  : 
And  every  such  appeal  may  be  heard  and  deter- 
mined by  one  of  the  said  judges ;  but  in  case 
any  question  of  law  shall  arise  upon  any  such 
appeal,  the  judge  before  whom  such  question 
arises  may,  if  he  .thinks  fit,  require  that  the  same 
shall  be  heard  and  determined  by  both  the  said 
judges,  and  thereupon  such   question  shall  be 
heard  and  determined  by  both  the  said  judges, 
who  shall  for  such  purpose  sit  together. 

The  judge  or  judges  hearing  such  appeal  may 
give  judgment  affirming,  reversing,  or  modifying 
the  order  appealed  from,  and  may  finally  decide 
thereon,  and  make  such  order  as  to  costs  in  the 
Court  below  and  of  the  appeal  as  mav  be  agree- 
able to  justice  J  and  if  the  judge  or  judges  alter 
or  modify  the  order,  such  order  so  altered  or 
modified,  and  signed  by  the  judge  or  judges, 
shall  be  of  the  like  effect  as  if  it  were  the  order 
of  the  Civil  Bill  Court.  The  judge  or  judges 
may  also,  in  cases  where  he  or  they  think  it  expe- 


dient so  to  do,  instead  of  making  a  final  order, 
remit  the  case,  with  such  directions  as  he  or  they 
may  think  fit,  to  the  Court  below. 

The  judges  to  whom  any  such  appeal  may  be 
made  may,  where  they  deem  it  expedient,  reserve 
any  matter  or  question  arising  upran  such  appeal 
by  way  of  case  stated  for  the  consideration  of  the 
Court  for  Land  Cases  reserved  at  DuUin. 

The  Court  for  Land  Cases  reserved  at  DubUa 
shall,  for  the  purposes  of  this  Act,  be  constituted 
in  manner  following;  that  is  to  say,  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  the  Lord 
Justice  of  Appeal,  the  Vice-Chancellor,  and  all 
the  judges  of  the  Common  Law  Courts  shall  be 
judges  of  the  said  Court  for  Land  Cases  reserved, 
and  any  five  of  such  judges,  the  Lord  Chancellor 
or  Master  of  the  Rolls,  or  Lord  Justice  of  .\ppeal, 
or  the  Vice-Chancellor  or  one  of  the  chief  judges 
of  the  Common  Law  Courts  being  one,  shall  hare 
power  to  hear  and  determine  any  matters  that 
shall  be  brought  before  the  said  Court. 

The  officers  of  the  Court  of  Exchequer  Cham- 
ber shall  act  as  officers  of  the  Court  for  Land* 
Cases  reserved. 

All  cases  referred  to  the  Court  for  Land  Cases 
reserved  shall  be  prosecuted,  heard,  and  ietet- 
mined  by  such  Court  in  such  manner  and  form 
and  subject  to  such  rules  and  regulations  as  the 
said  Court  may  from  time  to  time  by  rule  direct. 

The  Court  for  Land  Cases  reserved  shall  give 
such  judgment  as  ought  to  have  been  given  in 
the  Court  below  by  the  judges  thereof,  and  such 
judgment  shall  be  of  the  like  effect  as  if  it  were 
the  judgment  of  the  sud  judges,  or  the  Court 
of  LAna  Cases  reserved  may  remit  the  case,  with 
such  directions  as  they  think  fit,  to  the  Court 
below. 

25.  Where  the  parties  to  any  such  dispute  as 
aforesaid  respecting  any  holding  are  desirous  that 
such  dispute  should  be  settled  by  arbitration, 
they  shall,  in  the  prescribed  manner  and  witiiin 
the  prescribed  time,  refer  the  sune  to  an  arbitrator 
or  arbitrators,  with  an  umpire  to  be  appointed  in 
manner  appearing  in  the  schedule  annexed  hereto, 
and  the  tnbunal  so  selected  shall  be  deemed  in 
respect  of  such  dispute  the  Court  of  Arbitration 
under  this  Act. 

The  Court  of  Arbitration  shall,  in  all  cases 
brought  before  it  under  this  Act,  have  all  and  the 
like  powers,  jurisdiction,  and  authority  as  a  Ciril 
Bill  Court  under  this  Act,  with  this  exception, 
that  the  Court  of  Arbitration  shall  have  no  power 
to  punish  persons  for  contempt,  or  to  enforce  its 
awards ;  but  it  may  report  to  the  Ci>'il  Bill  Court 
the  name  of  any  pwson  refusing  to  give  evidence, 
or  to  produce  documents,  or  guilty  of  contempt 
of  the  Court  when  sifting  judicially;  and  the 
Civil  Bill  Court  may,  upon  such  report,  punish 
the  offender  in  the  same  manner  as  if  the  offence 
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had  been  committed  in,  or  in  respect  of  a  matter 
under  the  cognizance  of  the  Civil  Bill  Court. 

The  award  of  the  Court  of  Arbitration  may,  at 
the  instance  of  either  party,  be  recorded  in  the 
prescribed  manner  and  within  the  prescribed  time 
in  the  Civil  Bill  Court,  and  when  so  recorded 
shall  be  enforceable  as  if  the  same  were  an  order 
of  said  Court. 

No  such  award  shall,  so  far  ad  relates  to  the 
dispute  under  this  Act,  be  held  to  be  invalid  by 
reason  of  the  violation  of  or  non-compliance  with 
any  technical  rule  of  law  respecting  awards,  where 
such  award  substantially  decides  the  dispute  re- 
ferred to  the  Court  of  Arbitration. 

No  appeal  shall  lie  from  an  award  of  the  Court 
of  Arbitration,  nor  shall  any  such  award  be  re- 
movable by  certiorari. 

Pavers  of  limited  Owners. 

26.  The  expression  "limited  owner"  shall  in 
this  Act  mean  as  follows : 

(1.)  Any  person  entitled  under  any  existing  or 
future  settlement  at  law  or  in  equity,  for 
his  own  benefit  and  for  the  tenn  of  his 
own  life,  to  the  possession  or  receipt  of  the 
rents  and  profits  of  land,  whether  subject 
or  not  to  incumbrances,  in  which  the 
estate  for  the  time  being  subject  to  the 
trusts  of  the  settlement  is  an  estate  for 
lives  or  years  renewable  for  ever,  or  is  an 
estate  renewable  for  a  term  of  not  less 
than  sixty  years,  or  is  an  estate  for  a  term 
of  years  of  which  not  less  than  sixty  are 
unexpired,  or  is  a  greater  estate  than  any 
of  the  foregoing  estates : 

(2.)  Any  body  corporate,  any  corporation  sole, 
ecclesiastical  or  lay,  any  trustees  for  cha- 
rities, and  any  commissioners  or  trustees 
for  ecclesiastical,  collegiate,  or  other  public 
purposes,  entitled  at  law  or  in  equity,  in 
the  case  of  freehold  land,  to  an  estate  in 
fee  simple  or  in  fee  farm,  and  in  the  case 
<^  leasehold  land  to  a  lease  for  an  un- 
expired residue  of  not  less  than  thirty-one 
years,  or  for  a  term  of  years  or  of  lives 
renewable  for  ever,  or  renewable  for  a 
period  of  not  leas  than  thirfy-one  years. 

27.  A  landlord,  being  a  limited  owner,  shall 
have  power  to  agree  with  ,a  tenant  as  to  the 
amount  of  compensation  payable  to  him  under 
this  Act,  and  on  payment  of  the  same  to  the 
tenant  may  apply  to  the  Civil  Bill  Court  for  an 
order  charging  the  holding  with  an  annuity  in 
wsptct  of  sucn  payment;  and  the  Court,  upon 
being  satisfied  of  such  payment  haviog  been 
made,  shall  charge  the  holding  with  an  annuity 
of  five  pounds  for  every  one  hundred  pounds 
of  the  sum  so  paid  to  the  tenant,  and  so  on  in 
proportion  for  any  less  sum,  such  annuity  to  be 
nnuted  in  favour  of  the  limited  owner,  his  exe- 


cutors, administrators,  and  assigns,  and  to  be 
payable  for  a  term  of  thirty-five  years  on  the 
anniversary  of  such  date ;  provided  that  no  such 
order  shall  be  made  by  the  Court  unless  notice 
of  the  application  for  the  same  shall  have  been 
given  in  the  prescribed  form  to  the  person  for 
the  time  being  entitled  to  the  first  estate  of  inhe- 
ritance, if  any,  expectant  upon  the  determination 
of  the  estate  of  the  limited  owner,  or  if  such  per- 
son shall  be  a  married  woman,  infant,  or  lunatic, 
to  his  or  her  husband,  guardian,  or  committee 
respectively.  Any  annuity  created  under  this 
section  shall  be  a  charge  upon  the  holding  having 
priority  over  all  estates  and  interests  subsequent 
to  the  estate  or  interest  of  the  limited  owner,  but 
subject  to  any  estates,  mortgages,  or  other  inte- 
rests having  priority  over  or  charged  on  the 
estate  of  the  limited  owner. 

28.  Any  limited  owner  shall  have  power  to 
grant  agricultural  leases  for  any  term  of  years 
absolute,  or  determinable  at  fired  periods,  subject 
to  the  following  restrictions : 

(1.)  The  term  of  any  lease  shall  not  exceed 

thirty-five  years  : 
(2.)  The  power  of  leadng  conferred  by  this 
Act  shall  not  include  any  mansion  house 
or  demesne  lands : 
(3.)  The  lease  shall  take  effect  in  posswsiou, 
or  within   one  year  after  the  execktion 
thereof,  and  not  in  reversion,  and  there 
shall  be  reserved  thereby  a  fair  yearly  rent 
to  be  incidental  to  the  immediate  reversion 
of  the  holding,  without  taking  anything 
in  the  nature  of  a  fine,  premium,  or  fore- 
gift  ;  and  in  estimating  such  yearly  rent  it 
shall  not  be  necessary  to  take  into  account 
against  the  tenant  the  increase  (if  any)  in 
the  value  of  the  holding  arising  from  any 
improvements    executed    by  him  or  his 
predecessors  in  title : 
(4.)  rhe  lease  shall  imply  a  condition  of  re- 
entry for  nonpayment  of  the  rent  thereby 
reserved  : 
(5.)  The  lease,  if  it  includes  any  building,  shall 
contain  a  clause    declaring  whether  the 
landlord  or  the  tenant  is  bound  to  rebuild 
such   building  in  the  case   of  the  same 
being  destroyed  during  any  part  of  the 
tenancy  by  fire,  lightning,  or  tempest,  and 
whether  the    landlord  or  the '  tenant    is 
bound  to  keep  the  same  in  repair : 
(6.)  The  lessee  shall  execute  a  counterpart  of 
every  lease,  and  shall  thereby  covenant  for 
the  due  payment  of  the  rent  reserved : 
Upon  the  application  of  any  landlord  or  tenant 
the  Civil  Bill  Court    may    confirm    any  lease 
granted  or  proposed  to  be  granted  under  this 
Act,  and  sucn  Court  may,  if  it  thinks  just,  con- 
firm or  refuse  to  confirm  such  lease  with  or  with- 
out modifications,  and  the  confirmation  of  any 
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such  lease  shall  be  deemed  conclusive  evidence  of 
the  lease  being  within  the  powers  of  this  Act; 
the  confinnation  of  a  lease  shall  be  certified  in 
the  prescribed  manner. 

29.  Any  lease  granted  in  pursuance  of  this  Act 
by  an  individual  limited  owner  shall  be  valid 
against  the  person  granting  the  same,  and  against 
all  persons  entitled  to  an^r  estate  or  interest  sub- 
sequent to  the  estate  or  interest  of  such  limited 
owner;  and  any  lease  granted  in  pursuance  of 
this  Act  by  any  limited  owner,  being  a  body  cor- 
porate, corporation  sole,  trustees  for  charities, 
commissioners  or  trustees  for  ecclesiastical,  col- 
legi&te,  or  other  public  purposes,  shall  bind  all 
the  estate  and  interest  of  such  last-mentioned 
limited  owner ;  but  no  lease  granted  by  an  owner 
holding  himself  under  a  lease  shall  continue  after 
the  expiration  of  the  term  granted  by  such 
owner's  lease. 

30.  All  powers  of  leasing  given  by  this  Act 
shall  be  deemed  to  be  in  addition  to  any  other 
powers  any  limited  owner  may  possess,  and  such 
owner  may  exercise  any  other  power  of  leasing 
vested  in  him  in  the  same  manner  as  if  this  Act 
were  not  passed. 

31.  The  Court  for  Land  Cases  reserved,  or  any 
five  of  the  judges  of  the  said  Court  (the  Lord 
Chancellor  or  Master  of  the  Rolls,  Lord  Justice 
of  Appeal  or  Vice-Chancellor,  or  one  of  the  chief 
judges  of  the  Conunon  Law  Courts  being  one), 
may  from  time  to  time  make,  and  when  made 
may  rescind,  annul,  or  add  to,  rules  with  respect 
to  the  following  matters : —  . 

(1.)  The  proceedings  in  the  Civil  Bill  Court 
and  Court  of  Arbitration  imder  tiu»  part 
of  this  Act: 

(2.)  The  prooeedkigs  in  appeals  imda  this  part 
of  this  Act : 

(3.)  llie  proceedings  in  Land  Cases  rese^ed 
under  this  part  of  this  Act: 

(4.)  The  circulation  of  forms  and  directions  as 
to  the  mode  in  which  this  part  of  this  Act 
is  to  be  carried  into  execution : 

(6.)  The  scale  of  costs  and  fees  to  be  charged 
in  carrying  this  part  of  this  Act  into  exe- 
cution, and  the  taxation  of  such  costs  and 
feesr  and  the  persons  by  or  from  whom 
and  the  manner  in  whi^  such  costs  and 
charges  are  to  be  paid  or  deducted,  subject 
nev^heless  to  the  sanction  of  the  Trea- 
sury as  to  the  amount  of  fees  to  be 
charged: 

(6.)  The  service  «f  notices  on  incumbrancers 
and  other  peraons  interested,  and  any 
other  matter  by  this  part  of  this  Act 
directed  to  be  pieacribed : 

(7.)  Ab  to  any  other  matter  or  thing,  whetlier 
simihur  or  net  to  those  above  mentioned, 


in  respect  of  which  it  may  be  expedient  to 
make  rules  for  the  purpose  of  cari^ring 
this  part  of  this  Act  into  effect. 
Any  rules  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powers  con- 
ferred by  this  Act,  and  shall  be  of  the  same  force 
as  if  enacted  in  this  Act,  and  shall  be  judicially 
noticed. 

Anv  rules  made  in  puMuance  of  this  section 
shall  be  laid  before  Parliament  within  three  weeks 
after  they  are  made  if  Parliament  be  then  sitting, 
and  if  Parliament  be  not  then  sitting,  withm. 
three  weeks  after  the  beginning  of  the  then  next 
session  of  Parliament. 


Part  II. 
Sale  i^Land  tp  Tenants. 

32.  Subject  to  the  restrictions  herein-after 
mentioned,  the  landlord  and  tenant  of  any  hold-^ 
ing  in  Ireland  may  agree  for  the  sale  of  the  hold- 
ing to  the  tenant  at  such  price  as  may  be  fixed 
between  them ;  and  upon  such  agreement  being 
made  they  may  jointly,  or  either  of  them  may 
separately  with  the  assent  of  the  other,  apply  to 
the  Landed  Estates  Court,  in  this  part  of  this  Act 
referred  to  as  "the  Court,"  for  uie  sale  to  the 
tenant  of  his  holding. 

33.  No  sale  shall  be  made  under  this  part  of 
this  Act  unless  the  landlord  is  the  absolute  owner 
of  the  land  which  forms  tiie  holding  of  the 
tenant,  or  such  tenant  for  life  or  other  limited 
owner  as  is  in  this  section  mentioned. 

"  Absolute  owner  "  shall  in  the  case  of  freehold 
land  mean  the  owner  in  fee  umple  or  in  fee  farm, 
or  person  capable  of  appointing  or  disposing  of 
the  fee,  whether  subject  or  not  to  incumbrances, 
and  in  the  case  of  leasehold  land  mean  the  owner 
or  person  capable  of  disposing  of  the  whole  in- 
terest in  the  Iwse  under  which  the  land  is  held, 
whether  subject  or  not  to  incumbrances. 

No  holding  of  leasehold  tentire  shall  be  sold 
under  this  part  of  this  Act  unless  the  lease  unda 
which  the  landlord  is  possessed  of  the  land  which 
forms  the  holding  is  a  lease  for  lives  or  years  re- 
newable for  ever,  or  a  lease  for  a  term  of  years  of 
which  not  less  than  sixty  a^  unexpired  at  the 
time  of  the  sale  being  made ;  and  no  sale  shall  be 
made  under  this  part  of  this  Act  by  a  landlord 
being  the  owner  of  a  leasehold  under  a  lease  con- 
taining a  prohibition  against  alienation  unleas 
such  prohibition  has  determined  or  is  waived. 

"Tenant  for  life"  shall,  for  the  purposes  <^ 
this  part  of  this  Act,  mean  any  person  entitled 
under  any  existing  or  future  settlement  at  lav  or 
in  equity  for  his  own  benefit  and  for  the  term  of 
his  own  life  to  the  poaseaeion  or  cece^  of  the 
rents  and  profit  of  land,  whether  aubjeet  or  not 
to  inoumbranoes  in  whidt  the  estate  for  the  time 
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being,  (abject  to  the  trusts  of  the  settlement,  is 
»n  estate  in  fee  simple  or  fee  farm,  or  a  lease  of 
sach  duration  as  is  in  this  section  mentioned. 

"  Other  limited  owner  "  shall  mean  any  body 
corporate,  any  trustees  for  charities,  and  any 
commissioners  or  trustees  for  collegiate  or  other 
public  purposes,  having  an  estate  in  fee  simple  or 
fee  farm,  or  possessed  of  such  leasehold  as  is  in 
this  section  mentioned,  whether  subject  or  not  to 
incumbrances. 

34.  The  application  shall  be  accompanied  by  a 
deposit  of  such  sum  (if  any),  to  be  deposited  by 
the  landlord  by  way  of  security  for  costs,  as  the 
Court  may  require.  Upon  the  foregoing  con- 
ditions being  complied  with  the  Court  shall 
make  such  inquiries  as  to  the  circumstances  of 
the  holding  in  respect  of  which  the  application  is 
made,  and  as  to  the  parties  interested  therein, 
eithw  as  incumbrancers,  owners,  or  otherwise, 
and  as  to  the  sufSciency  of  the  \moe  and  of  the 
aapacity  of  the  landlord  to  sell  the  same,  as  the 
Court  may  think  fit,  and  if  the  Court  approve  of 
tiie  application  it  shall  carry  such  sale  into  effect 
aooordingly,  and  execute  the  necessary  conrey- 
iBoe  to  Uie  tenant. 

35.  "The  conveyance  by  the  Court  under  this 
part  of  this  Act  of  a  holoing  to  a  tenant  shall  in 
the  case  of  freehold  land  confer  on  the  tenant  an 
estate  in  fee  simple  or  fee  farm,  as  the  case  may 
be^  in  such  holding,  together  with  all  rights, 
privileges,  and  appurtenances  enjoyed  or  reputed 
at  belonging  or  appertaining  thereto,  subject  to 
such  charges  and  interests,  u  any,  as  are  m  this 
I«rt  of  this  Act  declared  not  to  be  incumbrances, 
and  in  the  case  of  estates  in  fee  farm  to  the  rents, 
covenants,  and  conditions  expressed  in  the  grant 
relating  to  the  land  of  which  the  holding  forms 
the  whole  or  part,  and  on  the  part  of  the  grantee, 
his  heirs,  executors,  administrators,  and  assigns, 
to  be  paid,  observed,  and  performed,  but  free 
from  all  other  estates,  incumbrances,  and  in- 
terests whatever,  and  shall  in  the  case  of  lease- 
hold land  vest  the  holding  in  the  tenant  for  the 
period,  and  subject  to  the  rents,  covenants,  and 
conditions,  expressed  in  the  lease  relating  to  the 
land  of  n^ich  the  holding  forms  the  whole  or 
part,  and  on  the  part  of  the  lessee,  his  executors, 
administrators,  and  assigns  to  be  paid,  observed, 
and  performed,  subject  to  such  charges  and  in- 
terests, if  any,  as  are  in  this  part  of  this  Act 
declared  not  to  be  incumbrances,  but  free  from 
*U  other  incumbrances  and  estates  whatsoever, 

36.  The  following  charges  and  interests  shall 
not  be  deemed  incumbrances  within  the  meaning 
of  this  part  of  this  Act ;  that  is  to  say, 
(1.)  Qttitrents  and  rentcharges  in  lieu  of  tithes: 
(2.)  Rights  of  common,  rights  of  way,  water- 
courses, and  rights  c^'watw  and  other 
eaaenientsc 


(3.)  Heriots,  manorial  rights  of  all  descrip- 
tions, and  franchises : 
(4.)  Charges  for   drainage,  or  othw  charges 
created  under  Act  of  Parliament,  and  to 
be  specified  in  the  conveyance. 
And  every  holding  sold  under  this  part  of  this 
Act  shall,  unless  the  contrary  is  expressed,  be 
deemed  to  be  subject  to  such  of  the  above  charges 
and  interests  as  may  be  for  the  time  being  sub- 
sisting thereon. 

37.  The  Court  shall  determine  the  rights  and 
priorities  of  the  several  persons  entitled  to  or 
naving  charges  upon  or  otherwise  interested  in 
any  holding  sold  in  pursuance  of  this  Act,  and 
shall  distribute  the  purchase  money  in  accordance 
with  such  rights  and  priorities. 

Where  any  moneys  arising  from  a  sale  under 
this  part  of  this  Act  are  not  immediately  distri- 
butable, or  the  parties  entitled  thereto  cannot  be 
ascertained,  or  where  from  any  other  cause  the 
Court  thinks  it  expedient  for  the  protection  of 
the  rights  of  the  parties  interested,  the  Court 
may  order  the  moneys  to  be  lodged  in  Court  or 
in  the  prencribed  bank  to  the  prescribed  account, 
and  may  by  its  order  declare  the  trusts  affecting 
such  moneys,  so  far  as  the  Court  hae  ascertained 
the  same,  or  state  the  facts  or  matters  found  by 
it  in  relation  to  the  rights  and  interests  in  such 
moneys ;  and  the  Court  may  from  time  to  time 
make  such  orders  in  respect  to  any  such  moneys, 
and  the  investment  or  application  thereof,  or  the 
payment  thereof  to  the  parties  interested,  as  the 
drcumstances  of  the  case  may  require. 

38.  There  shall  be  charged,  in  respect  of  any 
sale  made  in  pursuance  of  this  part  of  this  Act, 
such  per-centage  fee  on  the  pnce-  paid  as  the 
Treasury  may  prescribe,  and  thefees  so  charged 
shall  be  paid  in  to  the  receipt  of  Her  Migesty's 
Exchequov  *i>d  carried  .to  the  account  of  the 
Consolidated  Fund  of  the  -  United  Kingdom  of 
Great  Britain  and  Ireland. 

39.  Where  any  purchase  moneys  have  been  so 
lodged  in  Court  or  in  the  prescribed  bank,  provi- 
sion shall  be  made  in  the  prescribed  manner  with 
the  sanction  of  the  Treasury  for  the  payment 
without  cost  to  the  persons  entitled  to  any  estate 
or  interest  in  or  having  charges  upoa  the  holding 
so  sold  of  any  principal  or  interest  moneys  to 
which  such  persons  may  be  entitled  in  respect  of 
such  estate  and  interest :  Provided  that  any  pro- 
vision so  made  shall  not  extend  to  any  expense 
caused  by  disputed  titles,  or  any  expense  incurred 
by  the  &ilure  of  any  person  to  comply  with  the 
rules  for  the  time  being  in  force  relating  to  the 
distribution  of  such  purchase  moneys. 

40.  The  Court  shall  have  fhU  power  to  ap- 
portion  chu-gee,  niita,  and  covenants,  and  decide 
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all  questions  whatsoever,  which  it  ma^  be  neces- 
sary  to  decide  for  the  purposes  of  this  Act,  and 
shiul  not  be  subject  to  be  restrained  in  the  due 
execution  of  theur  powers  under  this  Act  by  the 
order  of  any  Court. 

41.  The  Privy  Council  in  Ireland  may  from 
time  to  time  make,  and  when  made  may  rescind, 
annul,  or  add  to,  rules  with  respect  to  the  follow- 
ing matters : 

(1.)  The  proceedings  to  be  bad  under  this  part 

of  this  Act : 
(2.)  The  circulation  of  forms  and  directions  as 
to  the  mode  in  which  this  part  of  this  Act 
is  to  be  carried  into  execution : 
(3.)  The  scale  of  costs  and  fees  to  be  charged 
in  carrying  this  part  of  this  Act  into  exe- 
cution, and  the  taxation  of  such  costs, 
and  the  persons  by  whom  such  costs  and 
fees  are  to  be  paid,  subject  nevertheless  to 
the  sanction   of  the  Treasury  as  to  the 
amount  of  fees  to  be  charged : 
(4.)  The  giving  of  notices  to  incumbrancers 
and  other  persons  interested,  and  the  ser- 
\'ice  of  sucii  notices  and  any  other  matter 
by  this  part  of  this  Act  directed  to  be  pre- 
scribed : 
(5.)  As  to  any  other  matter  or  thing,  whether 
similar  or  not  to  those  above  mentioned, 
in  respect  of  which  it  may  be  expedient  to 
make  rules  for  the  purpose  of  carrying 
this  part  of  this  Act  into  execution  : 
In  framing  rules  under  this  section  the  Privy 
Council  shall  provide  that  notice  of  any  sale  to 
be  made  under  this  part  of  this  Act  shall  be 
served   upon  every  registered  incumbnncer  by 
sending  it  through  the  post  in  a  prepaid  letta 
addressed  to  such  incumbrancer,  and  in  proving 
service  of  any  such  notice  it  shall  be  sufficient 
to  prove  that  such  notice  was  properly  directed 
to  the  incumbrancer  at  his  last  known  place  of 
abode,  and  that  it  was  put  as  a  prepaid  letter' into 
the  post  office. 

Any  rules  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powers  con- 
ferred b^  this  Act,  and  shall  be  of  the  same 
force  as  if  enacted  in  this  Act,  and  shall  be  judi- 
cially noticed. 

Anv  rules  made  in  pursuance  of  this  section 
shall  be  laid  before  Parliament  within  three  weeks 
after  they  are  made,  if  Parliament  be  then  sitting, 
and  if  Parliament  be  not  then  sitting,  within  three 
weeks  after  the  beginning  of  the  then  next  session 
of  Parliament. 


Part  III. 
Advaneei  by  and  Povert  of  Board. 

43.  Where  any  sums  are   due  in  respect  of 
compensation  under  this  Act  from  a  landlord  to 


a  tenant  who  is  quitting  his  holding,  but  has  not 
been  disturbed  by  his  landlord,  the  Commis- 
sioners of  Public  Works  in  Ireland,  in  this  Act 
referred  to  as  the  Board,  may,  upon  the  applica- 
tion of  such  landlord,  advance  to  the  tenant  on 
behalf  of  the  landlord  the  whole  or  such  portion 
of  the  sum  so  due  as  they  may  think  expedient, 
and  upon  an  order  being  mMe  to  that  effect 
by  the  Civil  Bill  Court,  and  upon  such  advance 
being  made  by  the  Board,  sucn  holding  shall  be 
deemed  to  be  charged  with  an  annuity  of  fire 
pounds  for  every  one  hundred  pounds  of  such 
advance,  and  so  in  proportion  for  any  less  sum, 
such  annuity  to  be  limited  in  favour  of  the  Board, 
and  to  be  declared  to  be  payable  within  a  term  of 
thirty-five  years. 

43.  The  Board  may  from  time  to  time  upon 
such  security  as  they  may  approve  advance  sudi 
sums  as  they  may  think  fit  to  any  landlord  in 
Ireland  for  tiie  uurpose  of  enabling  him  tore- 
claim  waste  lanos ;  and  where  any  landlord  has 
contracted  for  the  sale  of  any  waste  land  the 
Board  may  advance  upon  security  jointly  given 
by  the  vendor  and  purchaser  suon  sums  as  they 
may  think  fit,  not  exceeding  a  moiety  at  the 
purchase  money  contracted  to  be  paid ;  and  sudi 
waste  land,  ana  any  other  lands  included  in  any 
such  security,  shall,  upon  an  or<ler  being  made 
to  that  eff^  by  the  Civil  Bill  Court,  and  upon 
such  advance  being  made  by  the  Board,  be 
deemed  to  be  charged  with  mi  annuity  of  five 
pounds  for  every  one  hundred  pounds  of  sneh 
advance,  and  so  in  proportion  for  any  less  snm, 
such  annuity  to  be  limited  in  fkvour  of  the  Board, 
and  to  be  declared  to  be  repayable  within  a  period 
of  thirty-five  years. 

44.  The  Board,  if  they  are  satisfied  with  the 
security,  may  advance  to  any  tenant  for  the  pur- 
pose of  purchasing  his  holding  in  pursuance  of 
this  Act  any  sum  not  exceeding  two  thirds  of 
the  price  of  such  holding,  and  upon  an  order 
being  made  by  the  Civil  Bill  Court  to  that  effect, 
and  upon  such  advance  being  made  by  the  Board, 
such  holding  shall  be  deemed  to  be  charged  with 
an  annuity  of  five  pounds  for  every  one  hundred 
pounds  of  such  advance,  and  so  in  proportion 
for  any  less  sum,  such  annuity  to  be  limited  in 
favour  of  the  Board,  and  to  be  declared  to  be 
repayable  in  the  term  of  thirty-five  years. 

No  purchaser,  or  person  deriving  title  throngb 
him,  of  any  holding  to  whom  any  advance  OM 
been  made  under  this  section  shall,  without  the 
consent  of  the  Board,  alienate,  assign,  subdivide, 
or  sublet  his  holding  during  such  time  as  any 
part  of  the  annuity  charged  on  such  holding 
remains  unpaid,  »nd  any  part  of  such  holding 
alienated,  assigned,  subdivided,  or  sublet  in 
contravention  of  this  section  shall  be  forfeited 
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to  the  Board,  to  be  held  hj  them  for  public 
purposes. 

45.  Where  an  absolute  order  for  the  sale  of 
any  estate  has  been  made  hj  the  Landed  Estates 
Conrt,  and  the  tenant  of  any  holding  forming 
part  of  sach  estate  is  desirous  to  purchase  such 
oolding,  he  may  apply  to  the  Board  in  the  pre- 
scribed manner  to  advance  any  sum  not  exceeding 
two  thirds  of  the  amount  he  may  pay  for  the 
purchase  of  the  same,  and  the  Board  may,  subject 
to  such  conditions  as  to  the  price  to  be  paid  for 
such  holding  and  to  any  matter  relating  to  such 
puidiase,  as  they  think  fit,  agree  with  such  tenant 
to  make  such  auTauce. 

When  any  such  tenant  has  been  declared  the 
purchaser  of  a  holding,  and  has  paid  one  third 
or  any  ftreater  part  of  the  purchase  money,  the 
Board  may  pay  the  balance  of  such  punjuue 
money  instead  of  such  tenant,  and  upon  such 
mkyment  being  made  by  the  Board  the  Landed 
Estates  Ckiurt  shall  by  order  declare  such  holding 
to  be  charged  with  an  annuity  of  five  pounds 
for  every  hundred  pounds  of  such  advance,  and 
so  in  proportion  for  any  less  sum,  such  annuity 
to  be  lioiited  in  favour  of  the  Board,  and  to  be 
declsMd  to  be  repayable  in  the  term  of  thirty^five 
yean. 

Any  holding  charged  by  order  of  the  Landed 
Estates  Court  in  manner  aforesaid  shall  not, 
without  the  consent  of  the  Board,  be  alienated, 
assigned,  subdivided,  or  sublet  during  such  time 
as  any  part  of  the  annuity  charged  on  such 
holding  remains  unpaid,  and  any  part  of  such 
holding  alienated,  aeaigncd,  subdivided,  or  sub- 
let in  contravention  of  this  section  shall  be  for- 
feited to  the  Board,  to  be  held  by  them  for  pubUo 
purposes. 

46.  The  Landed  Estates  Court  shall  on  the 
sale  of  estates  by  said  Court,  so  far  as  is  con- 
sistent with  the  interests  of  the  persons  interested 
in  the  estates  or  the  purchase  money  thereof, 
afford,  by  the  formation  of  lots  for  sale  or  other- 
wise, all  reasonable  facilities  to  occupying  tenants 
desirous  of  purchasing  their  holdings  under  the 
provisions  of  this  Act,  and  for  that  purpose  shall 
hear  any  application  in  that  behalf  made  by  the 
Board  or  any  such  occupying  tenant. 

47.  Where  the  landlord  of  an  estate  is  willing 
to  contract  for  the  sale  under  the  second  part  of 
this  Act  of  his  estate  in  its  entirety  but  not  in 
part,  and  the  tenants  of  the  holdings  comprising 
tour  fifths  in  value  of  such  estate  are  willing  to 
purchase  their  holdings,  and  other  purchasers  can 
be  found  to  buy  the  residue  of  such  estate,  and 
to  pay  one  half  of  the  purchase  money  payable 
in  respect  of  such  residue,  such  sale  may  be 
made  accordingly  under  the  second  part  of  this 
Act  in  the  same  manner  as  if  the  wnole  of  the 
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purchasers  of  the  estate  were  tenants  of  the  land- 
lord, and  the  Board  may  advance  to  such  other 
purchasers  one  half  of  their  purchase  money  upon 
the  security  of  the  residue  of  the  estate,  and  such 
advance  may,  at  the  discretion  of  the  Board,  be 
made  to  such  purchasers  collectively  on  the  secu- 
rity of  the  whole  of  the  residue  of  such  estate, 
or  to  such  purchasers  severally  on  the  security 
of  the  portions  bought  by  them  respectively,  or 
partly  in  one  way  and  partly  in  the  other. 
Where  any  advance  is  made  to  purchasers  or  a 
purchaser  under  this  section,  the  land  bought  by 
such  purchaser  or  purchasers  shall,  on  an  order 
made  to  that  effect  by  the  Civil  Bill  Court,  be 
charged  with  an  annuity  of  five  pounds  for 
every  one  hundred  pounds  of  such  Mvance,  and 
so  in  proportion  for  any  less  sum,  such  annuity 
to  be  limited  in  favour  of  the  BoEurd,  and  to  be 
declared  to  be  repayable  within  the  term  of  thirty- 
five  years. 

48.  Every  annuity  created  in  favotu"  of  the 
Board  in  pursuance  of  this  Act  shall  be  a  charge 
on  the  land  subject  thereto  having  priority  over 
all  existing  and  future  estates,  interests,  and 
incumbrances,  with  the  exception  of  quitrents 
and  other  charges  incident  to  the  tenure,  to  rent- 
charges  in  lieu  of  tithes,  and  any  charges  created 
under  any  Act  authorising  advance  of  public 
money,  or  under  any  Act  creating  charges  in 
respect  of  improvements  on  lands,  and  passed 
before  this  Act,  with  the  exception  also  (in  cases 
where  the  lands  are  subject  to  a  fee-farm  rent,  or 
held  under  a  lease  reserving  rent)  of  such  fee-farm 
rent  or  rent  reserved  as  aforesaid.  The  term 
during  which  every  such  annuity  shall  be  payable 
shall  be  computed  from  the  date  of  the  advance 
in  respect  of  which  the  same  shall  be  charged, 
and  every  such  annuity  shall  be  payable  in  equal 
half-yearly  payments  on  every  first  day  of  May 
and  every  first  day  of  November  during  the  said 
term  of  thirty-five  years,  with  such  apportion- 
ment, if  any,  as  may  be  necessary  in  respect  of 
the  first  and  last  of  such  payments. 

49.  Every  annuity  created  in  pursuance  of  this 
Act  shall  be  recoverable  by  the  Board  or  by  or  in 
the  name  of  the  Attorney  General  for  Ireland  in 
manner  in  which  rentcharges  in  lieu  of  tithes  are 
recoverable  in  Ireland ;  a  certificate  purporting  to 
be  under  the  hand  of  a  member  for  the  time 
being  of  the  Board  shall  be  evidence  that  the 
amount  of  any  annuity  or  arrears  of  annuity 
stated  therein  to  be  due  under  this  Act  from  any 
person  named  therein  is  due  to  the  Board  from 
such  person. 

50.  No  arrears  of  any  annuity  charged  on  land 
in  pursuance  of  this  Act  shall  be  recoverable  after 
the  expiration  of  two  years  from  the  date  at 
which  the  sum  in  anear  became  due;  and  as 
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between  ownera  h&riog  lueeeaiive  interest*  in 
any  land  so  charged  it  shall  be  the  duty  of  the 
otmer  for  the  time  being  in  potsetsion  or  in  re- 
ceipt of  the  rents  and  profits  of  such  land  to 
prevent  such  arrears  arising,  and  if  he  make 
default  in  doing  so,  and  the  owner  next  entitled 
in  possession  pay  any  arrears  caused  by  such  de- 
fault, the  amount  so  paid  shall  be  a  debt  due  to 
the  owner  who  has  paid  the  same  from  the  owner 
by  whose  de&ult  it  became  necessary  to  make 
■uoh  payment. 

61.  Where  any  land  is  charged  with  an  annuity 
in  favour  of  the  Board,  it  shidl  be  lawful  for  any 
person  liable  to  pay  such  annuity  to  redeem  the 
•aid  annuity,  or  so  much  thereof  as  may  at  any 
time  remain  unexpirad,  by  payment  to  the  Board 
of  a  sum  of  money  equivalent  to  the  then  value 
of  the  sud  annuity,  such  value  to  be  calculated 
according  to  the  table  in  the  schedule  annexed 
hereto. 

62.  Where  any  person  is  entitled  to  receive  any 
principal  moneys  m  pursuance  of  the  sale  of  any 
ttolding  made  by  them  in  pursuance  of  this  Act, 
the  Board  may,  on  the  application  of  such  person, 
commute  such  principal  moneys  for  the  payment 
of  an  annuity  of  equivalent  value,  the  value  of 
money  being  reckoned  at  three  pounds  ten  shil- 
lings per  cent,  per  annum ;  and  where  any  such 
person  as  aforesaid  is  entitled  to  the  payment  of 
a  sum  annually,  the  Board  may  commute  the 
■ame  for  the  payment  of  a  principal  sum  of 
equivalent  value,  the  value  of  money  being 
reckoned  at  three  poimds  ten  ahillings  per  cent, 
per  annum. 

The  Board  may  also,  with  the  tuent  of  the 
claimant,  compromise  by  the  payment  of  any 
principal  or  annual  sum  any  postponed  contingent 
or  doubtful  or  other  claim  of  any  person  to  any 
share  or  interest  in  the  purchase  money  arising 
from  the  sale  of  any  holding  under  this  Act. 

63.  The  Board  shall  in  making  advances,  in 
the  mode  of  investing  and  dealing  with  the  funds 
that  come  into  their  possession,  and  in  the  mode 
of  accounting  for  the  same,  and  generally  in  the 

'  performance  of  their  duties  under  this  Act,  con- 
form to  any  directions,  whether  given  on  special 
occasions  or  by  general  rule  or  otherwise,  which 
may  from  time  to  time  be  given  to  them  by  the 
Treasury,  and  shall  report  within  snch  time  and 
in  such  manner  as  the  IVeasury  may  direct  to 
the  Treasury  all  matters  which  may  be  transacted 
by  the  Board, 

64.  There  shall  be  issued  to  the  Board  for  the 
purposes  of  this  Act,  at  such  times  and  in  such 
sums  and  in  such  maimer  as  the  Treasury  may 
determine,  any  sums  Of  money  not  exceeding  in 
the  whole  one  million  pounds,  and  the  Treasury 


may  from  time  to  time  issue  to  the  said  Board 
the  said  sum  of  one  million  pounds  out  of  the 
Consolidated  Fund  or  the  growing  prodace 
thereof. 

65.  All  repayments  to  the  Board  of  prinoipsl 
sums  or  bv  way  of  annuities  in  respect  of  ad- 
vances made  by  them  shall  from  time  to  time  be 
paid  back  to  the  ConsoUdated  Fund  in  sucb 
manner  as  the  Treasury  may  direct. 

66.  The  Civil  Bill  Court  shall,  on  the  appli- 
cation of  any  person  entitled  to  an  annui^  by 
this  Act  directed  to  be  changed  by  order  of  the 
Civil  Court,  make  an  order  eharging  the  same 
accordingly,  and  the  clerk  of  the  peace  of  the 
county  in  which  such  Court  has  jurisdiction  ihtll 
keep  an  alphabetical  registry  in  his  office  of  all . 
charging  orders  so  made  by  the  Court,  and  shall 
allow  any  person  to  inspect  the  same  at  all 
reasonable  timet  on  the  payment  of  one  shilling. 

For  the  puipose  of  nuiking  charging  orders  in 
respect  of  any  holding  the  Civil  Bill  Court  of  the 
county  in  which  such  holding  or  any  part  thereof 
is  situate  shall  be  deemed  to  have  jurisdiolion 
over  such  holding. 


Part  IV. 

SOPPLIUKNTAL  PboVISIONI. 

As  to  Legal  Pnceedingt  and  Court. 

67.  There  shall  be  paid  in  leapect  of  tmj 
notice  to  auit  to  be  served  on  a  tenuit  of  • 
holding  as  oefined  under  this  Act  a  duty  of  two 
shillings  and  sixpence,  and  such  payment  shsll 
be  denoted  by  a  stamp  on  the  notice. 

68.  No  notice  to  quit  shall  be  valid  unless  it  is 
printed  or  written,  or  partly  in  print  aaA  psrtly 
m  writing,  and  signed  by  the  landlord  or  bif 
agent  la^ully  authorised  thereunto,  nor  unleW 
such  notice  at  the  time  of  the  service  thereof  is 
duly  stamped  with  a  stamp  denoting  the  pay* 
ment  of  a  duty  of  two  shillinga  and  sixpenoe. 
A  notice  to  quit  shall  not  in  the  case  of  a  tenant 
from  year  to  year  take  effect  until  after  the  ex- 
piration of  a  period  of  not  less  than  six  calendar 
months  from  the  date  of  the  service  of  the  notice, 
■uch  period  of  six  calendar  months,  in  the  ab- 
sence of  agreement  to  the  contrary,  to  terminate 
on  the  last  gide  day  of  the  calencur  year.  Any 
person  serving  on  a  tenant  a  notice  to  quit  that 
IS  not  in  conformity  with  this  section  shall  incur 
a  penalty  not  exceeding  forty  shillings,  to  be 
recovered  summarily  under  the  provisions  of  the 
Petty  Sessions  (Ireland)  Act,  1851. 

In  any  proceedings  between  landlord  and  teaant, 
when  the  due  service  of  a  notice  to  quit  Jut 
been  proved,  such  notice  to  quit  ahall,  until  W 


Digitized  by 


Google 


CRAP.  46.] 


33  &  34  VICTORIA,  1870. 


179 


oontesry  is  proved,  be  deemed  to  hurt  been  duly 
atamped. 

59.  The  CStU  Bill  Court  in  any  county  on 
being  satisfied  that  a  tenant  in  sucn  county  has 
died,  and  that  there  i«  no  legal  personal  represen- 
tative of  such  tenant  or  no  legal  personal  re- 
presentative whose  services  are  available  for  the 
purposes  of  this  Act,  may,  if  a  legal  representation 
of  the  tenant  is  required  for  the  purposes  of  this 
Act,  by  order  appoint  such  person  as  it  thinks 
best  entitled  to  be  administrator  of  the  deceased 
tenant  limited  to  the  purposes  of  this  Act,  and 
any  such  limited  administrator  shall  for  all  the 
purposes  of  this  Act  represent  the  deceased  tenant 
in  the  same  manner  as  if  the  tenant  had  died 
intestate,  and  admmistration  had  been  duly 
Xranted  to  such  limited  administrator  of  all  the 
personal  estate  and  affects  of  the  tenant. 

60.  A  married  woman  entitled  to  hat  separate 
use,  and  not  restrained  from  anticipation,  shall 
for  the  purposes  of  this  Act  be  deemed  a  fisme 
sole,  but  where  any  other  married  woman  is 
desirous  of  making  any  application,  giving  any 
consent,  or  doing  any  act,  or  becoming  pwty  to 
any  proceeding  under  this  Act,  in  relation  to  any 
holding,  her  husband's  concurrence  shall  be  re- 

S aired,  and  she  shall  be  examined  by  the  Gvil 
lill  Court  of  the  county  where  she  may  for  the 
time  being  be,  or  of  the  county  where  the  holding 
is  situate,  apart  from  her  husband  touching  her 
knowledge  of  the  nature  and  effect  of  the  appli- 
cation or  other  act,  and  it  shall  be  ascertained 
tto  she  is  acting  freely  and  voluntarily. 

61.  Where  any  person  who  (if  not  under  dis- 
ability) might  have  made  any  application,  given 
any  consent,  done  any  act,  or  been  party  to  any 
proceeding  in  relation  to  any  holding  under  this 
Ac^  is  a  minor,  idiot,  or  lunatic,  the  guardian  or 
committee  of  the  estate  respectively  of  such  person 
may  make  such  applications,  give  such  consents, 
do  inch  acts,  and  be  party  to  such  proceedings, 
as  such  person  respectively,  if  free  from  disability, 
n%ht  have  made,  given,  done,  or  been  party  to, 
and  shall  otherwise  represent  such  person  for  the 
pnrposee  of  this  Act ;  where  there  is  no  guardian 
or  committee  of  the  estate  of  any  such  person  as 
ifotesaid,  being  infant,  idiot,  or  lunatic,  or  where 
■oy  person  the  committee  of  whose  estate  if  he 
were  idiot  or  lunatic  would  be  authorised  to  act 
for  uid  represent  such  person  under  this  part  of 
tUs  Act  is  of  unsound  mind  or  incapable  of 
managing  his  affairs,  but  has  not  been  found 
idiot  or  lunatic  under  an  inquisition,  it  shall  be 
lawftil  for  the  Civil  Bill  Court  of  the  county  in 
which  the  holding  is  situate  to  appoint  a  guardian 
of  such  parson  for  the  purpose  of  any  proceedings 
under  this  part  of  this  Act,  and  trom  time  to  time 
to  change  su^  guttdian ;  and  where  such  Civil 
Bill  Court  sees  fit  it  may  appoint  a  person  to  act 


at  the  next  (Hend  of  a  married  woman  for  the 
purpose  of  any  proceeding  under  this  Act,  and 
from  time  to  time  to  remove  or  change  such  next 
friend. 

• 

62.  For  the  purposes  of  canying  into  effect  the 
provisions  of  this  Act  the  judges  of  Civil  Bill 
Courts  in  Ireland  shall,  in  addition  to  the  Civil 
Bill  Courts  now  by  law  directed,  hold  such  Courts 
in  such  places  within  their  respective  jurisdictions 
as  may  be  prescribed  by  the  Privy  Council  in 
Ireland. 

63.  There  shall  be  paid  to  the  fudges  and  offi- 
cers of  the  Civil  Bill  Courts  and  to  the  officers 
of  the  Court  of  Exchequer  Chamber  in  Ireland, 
by  way  of  remuneration  for  the  additional  duties 
by  this  Act  imposed  upon  them,  such  anntial 
sums  by  way  of  additional  salaries  respectiv^  as 
the  Lord  Lieutenant  mav  direct  and  the  Com- 
missioners of  Her  Majesty  8  Treasury  may  approve, 
and  aJl  such  sums  shall  be  paid  by  the  said  Com- 
missioners out  of  moneys  to  be  provided  by 
Parliament  for  that  purpose. 

64.  In  case  it  shall  appear  to  the  Lord  Chan- 
cellor that  trova  any  reasonable  cause  the  judge 
of  any  Civil  Bill  Court  cannot  conveniently  hold 
the  Courts  prescribed  under  this  Act,  he  may 
appoint  any  other  judge  of  a  GrU  Bill  Court  to 
hold  such  Courts  in  his  stead,  and  thereupon  the 
judge  so  appointed  shall  hold  such  Courts  as 
aforesaid,  and  shall  for  the  purposes  thereof  have 
all  and  every  the  powers,  authori^,  and  juris- 
diction of  the  judge  in  whose  stead  he  shall  have 
been  appointed,  and  so  long  as  he  >hall  continue 
to  act  in  his  stead  there  shall  be  {Mid  to  him 
instead  of  to  the  said  judge  the  adiUtional  salary 
payable  to  the  said  judge  under  this  Act. 


Part  V. 
MiKtUantout. 


66.  Any  person  who,  nnder  any  tenanc;^  what- 
soever created  after  the  passing  of  this  Aet, 
becomes  the  occupier  of  any  premises  liable  to 
grand  jvaj  cess,  and  who  is  liable  to  pay  a  rent 
m  respect  of  the  same,  may  deduct  fVom  such 
rent,  for  each  pound  of  the  rent  which  he  is  liable 
to  pay,  one  bedf  of  the  sum  which  he  has  paid  as 
grand  jury  cess  in  respect  of  each  pound  of  the 
net  annual  value  of  such  premises  as  valued  under 
the  Acts  relating  to  the  ^luation  of  rateable  pro- 
perty in  Ireland,  and  so  in  proportion  for  aaj 
less  sum  ^an  a  pound  :  Providea  always,  that  it 
shall  not  be  lawnil  for  any  such  person  to  deduct 
from  the  rent  payable  by  nim  for  such  premises  a 
larger  sum  than  one  hut  of  the  amount  of  the 
oees  that  has  been  paid  by  hhn  in  respect  of  the 
same. 

M  2     • 
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Any  person  receiving  rent  in  respect  of  any 
premises  liable  to  grand  jury  cess,  who  also  pays 
a  rent  in  respect  of  the  same,  shall,  if  such  rent 
is  received  and  paid  under  contracts  entered  into 
after  the  passing  of  this  Act,  be  entitled  to  deduct 
iirom  the  rent  so  paid  by  him  a  sum  bearing  such 
a  proportion  to  the  amount  of  the  cess  deducted 
from  the  rent  received  by  him  as  the  rent  paid  by 
him  bears  to  the 'rent  received  by  him. 

66.  Whenever  the  net  annual  value  of  the 
whole  of  the  premises  situate  in  any  county  of  a 
city,  county  of  a  town,  or  barony,  occupied  by 
any  person  under  any  tenancy  whatsoever  created 
after  the  passing  of  this  Act,  does  not  exceed  four 
pounds,  as  valued  under  the  Acts  relating  to  the 
valuation  of  rateable  property  in  Ireland,  and  the 
same  are  hable  to  grand  jury  cess,  then  such  cess 
shall,  after  the  passing  of  this  Act,  be  paid  and 
payable  by  the  immediate  lessor  or  lessors  of  such 
person,  and  may  be  recovered  from  such  imme- 
diate lessor  or  lessors  in  like  manner  as  but  for 
the  provisions  of  this  section  it  might  have  been 
recovered  from  the  person  occupying  such  pre- 
mises. 

If  any  such  cess  payable  by  any  such  imme- 
diate lessor  be  not  paid  within  four  months  after 
the  same  has  become  due,  the  person  duly  autho- 
rised to  collect  the  same  ma^  give  notice  in 
writing  to  the  occupier  for  the  tmie  being  of  such 
premisBS  to  pay  the  cess  due  in  respect  of  such 
premises,  ana  aft«r  the  expiration  of  one  calendar 
month  from  the  time  of  giving  such  notice  it 
shall  be  lawful  to  recover  such  cess  from  such 
occupier,  or  in  his  default  from  any  subsequent 
occupier  of  the  premises,  in  like  manner  as  if  the 
same  were  cess  due  in  respect  of  premises  of  a  net 
annual  value  greater  than  four  pounds. 

And  every  such  occupier  so  paying  such  cess 
may  deduct  from  the  rent  he  may  be  then  or  next 
thereafter  liable  to  pay  in  respect  of  anv  such 
premises  the  whole  of  any  such  cess  that  he  mav 
have  paid  in  respect  of  the  same  premises,  and  if 
rent  sufficient  to  cover  such  cess  be  not  then  or 
do  not  thereafter  become  due  firom  such  occupier, 
he  shall  be  entitled  to  recover  the  same  from  such 
immediate  lessor  by  Civil  Bill. 

67.  Nothing  in  the  two  next  preceding  sections 
of  this  Act  contained  shall  apply  to  any  county 
cess  levied  under  the  authority  of  any  present- 
ment made  for  the  compensation  of  any  person 
for  any  loss  or  damage  occasioned  by  any  malicious 
injury,  or  of  any  presentment  made  under  the 
authority  of  section  one  hundred  and  six  of  the 
Act  passed  in  the  session  of  Parliament  held  in 
the  sixth  and  seventh  years  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  chapter 
one  hundred  and  sixteen,  or  under  the  authority 
of  "  The  Peace  Preservation  (Ireland)  Act,  ISJO,"' 
or  to  any  moneys  levied  as  county  cess  by  the 


direction  of  the  Lord  Lieutenant  of  any  district 
under  the  authority  of  "  The  Peace  Preservation 
(Ireland)  Act,  1856,"  or  any  Act  or  Acts  amending 
or  continuing  the  same  now  in  force. 

68.  Any  person  who,  after  the  passing  of  this 
Act,  shall  take  at  an  acreable  rent  land  adjoining 
or  intersected  by  any  public  road  or  public  roads, 
shall  not,  in  the  absence  of  an  agreement  to  the 
contrary,  be  liable  to  rent  for  any  portion  of  such 
land  as  may  be  contained  in  the  pubKc  road  or 
roads. 

69.  Where  any  tenancy  at  will,  or  less  than  a 
tenancy  from  year  to  year,  is  created  by  a  land- 
lord after  the  passing  of  this  Act,  the  tenant  under 
such  tenancy  shall  on  quitting  his  holding  be 
entitled  to  notice  to  quit  and  compensation  in  the 
same  manner  in  all  respects  as  if  he  had  been  a 
tenant  from  year  to  year :  Provided  that  this 
section  shall  not  apply  to  any  letting  or  contract 
for  the  letting  of  land  made  and  entered  into 
bon4  fide  for  the  temporary  convenience  or  to 
meet  a  temporary  necessity  either  of  the  landlord 
or  tenant. 

DefimHons. 

70.  In  the  construction  of  this  Act  the  fol- 
lowing words  and  ezpresnons  shall  have  the 
force  and  meaning  hereby  assigned  to  them, 
unless  there  be  something  m  the  subject  or  con- 
text repugnant  thereto : 

The  term  "person"  or  "party"  shall  extend 
to  and  include  any  body  politic,  oorp<n«te, 
or  collegiate,  whether  aggregate  or  sole,  and 
any  public  company : 

The  term  "county"  shall  extend  to  and- in- 
clude county  of  a  city,  and  county  of  a  town, 
and  a  riding  of  a  county,  where  such  county 
of  a  city,  county  of  a  town,  or  riding  of  a 
county  is  appointed  for  civil  bill  purposes : 

The  term  "  prescribed  ''  shall  mean  prescribed 
by  any  rules  made  in  pursuance  of  this 
Act: 

The  term  "  lease"  shall  include  an  agreement 
for  a  lease : 

The  term  "settlement"  as  used  in  this  Act 
shall  include  any  Act  of  Parliament,  will 
deed,  or  other  assurance  or  connected  set  of 
assurances  whereby  particular  estates  or  p«- 
ticular  interests  in  land  are  created,  with 
remainders  or  interests  expectant  thereon  j 
and  every  estate  and  intorest  created  by 
appointment  made  in  exercise  of  any  poww 
contained  in  any  settlement  or  derived  from 
any  settlement  shall  be  considered  as  having 
been  created  by  the  same  settlement;  aad 
an  estate  or  interest  by  way  of  resulting  use 
or  tnist  to  or  for  thie  settlor,  «  his  neiw, 
executors,  or  admimstntoM,  afakU  be  deoued 
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to  be  an  estate  or  interest  under  the  same 
settlement : 

The  term  "  landlord  "  in  relation  to  a  holding 
shall  include  a  superior  mesne  or  immediate 
landlord,  or  any  person  for  the  time  being 
entitled  to  receive  the  rents  and  profits  or  to 
take  possession  of  any  holding : 

The  term  "tenant"  in  relation  to  a  holding 
shall  mean  any  tenant  from  year  to  year  and 
any  tenant  for  a  life  or  lives  or  for  a  term  of 
years  under  a  lease  or  contract  for  a  lease, 
whether  the  interest  of  such  tenant  has  been 
acquired  by  original 'contract,  lawful  assign- 
ment, devise,  bequest,  or  act  and  operation 
of  law ;  and  where  the  tenancy  of  any  person 
having  been  a  tenant  under  a  tenancy  which 
does  not  disentitle  him  to  compensation 
tinder  this  Act  is  determined  or  explting,  he 
shall,  notwithstanding  such  determination  or 
expiration,  be  deemed  to  be  a  tenant  until 
the  compensation,  if  anv,  due  to  him  under 
this  Act  has  been  pud  or  deposited  as  in 
this  Act  provided : 


The  term  "  improvements "  shall  mean  in 
relation  to  a  holding, — 

(1.)  Any  work  which  being  executed  adds 
to  the  letting  value  of  the  holding  on 
which  it  is  executed,  and  is  suitable 
to  such  holding;  also, 

(2.)  Tillages,  manures,  or  other  like  farm- 
ing works,  the  benefit  of  which  is 
unexhausted  at  the  time  of  the  tenant 
quitting  his  holding. 

71.  This  Act  shall  not  apply  to  an^  holding 
which  is  not  agricultural  or  pastoral  in  its  cha- 
racter, or  partly  agricuUimd  and  partly  pastoral ; 
and  the  term  ''^holding  "  shall  include  all  land  of 
the  above  character  held  by  the  same  tenant  of 
the  same  landlord  for  the  same  term  and  under 
the  same  contract  of  tenancy. 

72.  This  Act  may  be  cited  for  all  purposes  as 
♦'  The  Landlord  and  Tenant  (Ireland)  Act,  1870." 

73.  This  Act  shall  apply  to  Ireland  only. 


ScHKDULB. 


Arbitrations. 


(I.)  If  both  parties  concur  a  single  arbitrator 
may  be  appointed. 

(2.)  If  the  sinffle  arbitrator  dies  or  becomes 
incapable  to  act  oefore  he  has  made  his  sward, 
the  matters  referred  to  him  shall  be  determined 
by  arbitration  under  the  provisions  of  this  Act  in 
Che  same  manner  as  if  no  appointment  of  an 
arbitrator  had  taken  place. 

(3.)  If  both  parties  do  not  concur  in  the 
Mipointment  of  a  single  arbitrator,  each  party  on 
the  request  of  the  other  party  shall  appoint  an 
arbitrator. 

(4.)  An  arbitrator  shall  in  all  cases  be  ap- 
pointed in  writing,  and  the  deliverv  of  an 
appointment  to  an  arbitrator  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party 
bf  whom  the  same  is  made,  and  after  any  such 
appointment  has  been  made  neither  party  shall 
have  power  to  revoke  the  same  without  the 
consent  of  the  other. 

(6.)  If  for  the  space  6f  fourteen  days  after  the 
aenriee  by  one  party  on  the  other  of  a  request 
made  in  writing  to  appoint  an  arbitrator  such 
laat-mentioned  party  fails  to  appoint  an  arbi- 
trator, then  upon  such  failure  the  party  making 
the  request  may  apply  to  the  Court,  and  there- 
upon the  dispute  shall  be  decided  by  the  Court 
according  to  tne  provisions  of  this  Act. 

(6.)  If  any  arbitrator  appointed  b^  either  party 
diei  or  beoomes  incapable  to  act  before  an  award 


has  been  made,  the  party  by  whom  such  arbi- 
trator was  appointed  may  appoint  some  other 
person  to  act  in  his  place,  and  if  for  the  space  of 
fourteen  days  after  notice  in  writing  from  the 
other  party  for  that  purpose  he  fails  to  do  eo 
the  remaining  or  other  arbitrator  may  proceed 
ex  parte. 

(7.)  If  where  more  than  one  arbitrator  has 
been  appointed  either  of  the  arbitrators  revises  or 
for  fourteen  days  neglects  to  act,  the  other  arbi- 
trator may  proceed  ex  parte,  and  the  decision  of 
such  arbitrator  shall  be  as  effectual  as  if  he  had 
been  the  single  arbitrator  appointed  by  both 
parties. 

(8.)  If,  where  more  than  one  arbitrator  has 
been  appointed,  and  where  neither  of  them  re- 
fuses or  neglects  to  act  as  aforesaid,  such  arbi- 
trators fail  to  make  their  award  within  twenty- 
one  days  after  the  day  on  which  the  last  of  such 
arbitrators  was  appointed,  or  within  such  ex- 
tended time  (if  any)  as  may  have  been  appointed 
for  that  purpose  by  both  such  arbitrators  under 
their  hands,  the  matters  referred  to  them  shall  be 
determined  by  the  umpire  to  be  appointed  as 
hereafter  mentioned. 

(9.)  Where  more  than  one  arbitrator  has  been 
appointed,  the  arbitrators  shall,  before  they  enter 
upon  the  matters  referred  to  them,  appoint  by 
writing  under  their  hands  an  umpire  to  decide  on 
any  matters  on  which  they  may  aifftr. 

(10.)  If  the  umpire  dies  or  becomes  incapable 
to  Mt  before  he  has  made  his  award,  or  refuses 
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to  make  his  award  within  a  reasonable  time  after 
the  matter  has  been  brought  within  bis  oogni- 
xance,  the  arbitrators  shall  forthwith  after  such 
death,  incapacity,  or  refasal  appomt  another 
umpire  in  his  place. 

(11.)  If  in  any  of  the  oases  aforesaid  the  said 
arbitrators  refuse,  or  for   fourteen    days   after 


request  of  either  party  to  luoh  arbitration  neg- 
lect, to  appoint  an  umpire,  the  Civil  Bill  Court, 
as  defined  by  this  Act,  shall,  on  the  application 
of  either  party  to  such  arbitration,  appoint  an 
umpire. 

(12.)  The  decision  of  every  umpin  on  tiie  mat- 
ters referred  to  him  shall  be  final. 


Table  for  Redemption  of  AnnuUiet  or  Renteharges, 


Term  unexpired. 


Bedemption  money  to  be 

paid  in  respect  of  each 

10/.  of  annuity.* 


Term  onexpired. 


Redemption  money  to  be 

paid  in  respect  of  each 

10/.  of  annuity.* 


£   s.    d. 

£    s.    d. 

1 

9   14  10 

19 

137  18  8 

2 

19  3  1 

20 

142  19  5 

3 

28  4  11 

21 

147  16  9 

4 

37  0  6 

22 

162  10  10 

5 

45  10  1 

23 

157  1  8 

6 

63  13  11 

24 

161  9  5 

7 

61  12  2 

25 

165  14  1 

8 

69  5  1 

26 

169  16  0 

9 

76  12  8 

27 

173  15  0 

10 

83  15  3 

28 

177  11  5 

11 

90  13  0 

29 

181  5  2 

12 

97  6  1 

30 

184  16  5 

13 

103  14  7 

31 

188  5  3 

14 

109  18  8 

32 

191  11  8 

15 

115  18  7 

33 

194  16  11 

16 

121  14  5 

34 

197  17  11 

17 

127  6  3 

35 

200  17  10 

18 

132  14  3 

iTot*.— This  table  is  caloulated  on  ths  asiumptiou  of  the  original  purchase  money  lieing  re]>aid  in  35  years  with  intsntt 
at  S)jper  cent,  payable  half-yearly. 

*  where  the  unexpired  term  inelndes  part  of  a  year  soeh  addition,  if  any,  a<  may  be  nsowry  ahaU  be  mid*  totbt 
redemption  money  in  reapeot  of  luoh  pari  of  a  year. 


Chap.  47. 
Dividends  and  Stock  Act,  1870. 


ABSTRACT  OF  THB  ENACTMBNTB. 

1.  Short  titU. 

2.  Extension  to  Ireland  ofZ2  tf  33  Viot.  e.  104. 

3.  Amendment  qf  32^33  Viot.  c.  104.  ».  6. 


An  Act  for  extending  to  Ireland  and 
amending  "  The  Dividends  and  Stock 
Act,  1869."  (1st  August  1870.) 

Wherkas  by  the  Dividends  and  Stock  Act, 
1869,  facilities  were  given  for  the  payment  by 


warrants  through  the  post  of  dividends  on  the 
public  stocks  transferable  in  the  books  <^  the 
Governor  and  Company  of  the  Bank  of  England, 
and  other  regulations  were  made  respecting  snob 
dividends,  and  it  is  expedient  to  extend  ihe 
provisions  of  the  said  Act  to  the  dividends  oo 
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the  public  atocka  transferable  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  Ireland, 
and  otherwise  to  amend  the  said  Act : 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  bv  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows ; 

1.  This  Act  may  be  cited  as  the  Dividends  and 
Stock  Act,  1870. 

2.  The  Dividends  and  Stock  Act,  1869,  shall 
apply  to  all  stock  forminf;  part  of  the  National 
Debt  and  transferable  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  Ireland 
in  the  same  manner  as  if  the  provisions  thereof 
were  enacted  in  this  Act,  and  the  Governor  and 
Company  of  the  Bank  of  Ireland  were  substituted 
in  those  provisions  for  the  Governor  and  Com- 
pany of  the  Bank  of  England ;  and  when  the 
Dividends  and  Stock  Act,  1869,  has  taken  effect 
by  virtue  of  this  Act  in  relation  to  all  stock 
transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  Ireland  then  on  the 


fifth  day  of  January  one  thousand  eight  hundred 
and  seventy-one  there  shall  be  deemed  to  have 
accrued  due  and  to  have  become  payable  on  the 
new  five  pounds  per  centum  annuities  standing 
on  that  day  in  those  books  one  equal  htdf  part 
of  one  half  year's  dividend ;  and  the  same  shall 
be  accordingly  paid  on  that  day  to  the  then 
holders  of  those  annuities )  and  thenceforth  the 
dividends  on  all  new  five  pounds  per  centum 
annuities  for  the  time  being  transferable  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  Ireland  shall  be  payable  and  paid  on 
the  same  half-yearly  days,  and  in  the  same  man- 
ner in  all  res)iects  as  dividends  are  payable  and 
paid  on  like  annuities  for  the  time  beug  trans- 
ferable in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England. 

3.  The  Dividends  and  Stock  Act,  1869,  and 
this  Act  shall  each  be  construed  as  if  the  Comp- 
troller and  Auditor  General  were  mentioned  m 
the  Dividends  and  Stock  Act,  1869,  instead 
of  the  conunistioners  for  auditing  the  public 
accounts. 


Chap.  48, 
Paupers  Conveyance  (Expenses)  Act,  1870. 


ABSTRACT  OF  TBI  KNAOTMBNTS. 

1.  Poor  Law  Board  to  define  eases  in  which  guardians  may  pay  expense  of  conveying  paupers. 

2.  Short  title  and  interpretation. 


An  Act  for  removing  doubts  respecting 
the  payment  of  Expenses  incurred  in 
the  Conveyance  of  Paupers  in  certain 
cases  not  expressly  provided  for  by 
Law.  (9th  August  1870.) 

Whereas  doubts  are  entertained  whether 
boards  of  guardians  may  in  certain  cases  law- 
fully pay  the  expenses  incurred  in  conveying 
persons  chargeable  to  their  union  or  parish  to 
any  other  part  of  Eneland,  and  it  is  expedient 
ihat  provision  should  be  made  for  removing  such 
doubts : 

Be  it  enacted  by  the  Queen's  most  Excellent 
MaJMty,  by  and  with  the  advice  and  consent  of 
tile  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 


authority  of  the  same,  as  follows;  (that  is  to 

•ay.) 

1.  The  Poor  Law  Board  may,  by  order,  define 
and  direct  in  what  cases  (other  tnan  those  ex- 
pressly provided  for  by  law),  and  under  what 
regulations,  the  guardians  of  any  union  or  parish 
may  pay  the  reasonable  expenses  incurred  by 
them  in  conveying  any  person  chargeable  to  such 
union  or  parish  from  one  place  to  another  in 
England,  and  may  chsrge  such  expenses  upon 
the  common  fund  of  the  union  or  other  Uke  fund 
under  their  control. 

2.  This  Act  may  be  cited  as  the  Paupen  Con- 
veyance (Expenses)  Act,  1870,  and  shall  be 
construed  in  like  manner  as  the  Poor  Law 
Amendment  Act,  1834,  and  the  subsequent  Acts 
amending  or  explaining  the  same. 
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Chap.  49. 
The  Evidence  AmendmejU  Act,  1870. 


A.B8TBA.CT  OP  THB   KNACTMBNT8. 

1 .  Interpretation  qf  "  court  of  justice  "  and  "presiding  judge  "  in  recited  Act. 

2.  Short  title. 

3.  Not  to  extend  to  Scotland. 


An  Act  to  explain  and  amend  "  the 
Evidence  Further  Amendment  Act, 
1869."  (9th  August  1870.) 

Whereas  it  was  enacted  by  the  "  Evidence 
Further  Amendment  Act,  1869,"  section  4,  as 
follows ; 

"  If  any  person  called  to  give  evidence  in  any 
court  of  justice,  whether  in  a  ciWl  or  criminal 
proceeding,  shall  object  to  take  an  oath,  or  shall 
be  objected  to  as  incompetent  to  take  an  oath, 
such  person  shall,  if  the  presiding  judge  is  satis- 
fied that  the  taking  of  an  oath  would  have  no 
binding  effect  on  his  conscience,  make  the  follow- 
ing promise  and  declaration : 

"  '  I  solemuly  promise  and  declare,  that  the 
'  evidence  given  by  me  to  the  coiu^  shall  be  the 
'  truth,  the  whole  truth,  and  nothing  but  the 
•  truth.' 

"And  any  person  who,  having  made  such 
promise  and  declanition,  shall  wilmlly  and  cor- 
ruptly give  false  evidence,  shall  be  liable  to  be 


indicted,  tried,  and  convicted  for  peijury  as  if  he 
had  taken  an  oath :" 

And  whereas  doubts  have  arisen  as  to  the 
extent  and  meaning  of  the  words  "court  of 
justice"  and  "presiding  judge"  in  the  said 
section : 

Be  it  enacted  by  the  Queen's,  most  Excellent 
Majesty,  by  and  with  the  ad^dce  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  foUon-s  : 

1.  The  words  "court  of  justice,"  and  the 
words  "  presiding  judge,"  in  section  4  of  the  said 
Evidence  Further  Amendment  Act,  1869,  shall 
be  deemed  to  include  any  person  or  persona 
having  by  law  authority  to  administer  an  oath 
for  the  taking  of  evidence. 

2.  This  Act  may  be  cited  for  all  purposes  as 
"The  Evidence  Amendment  Act,  1870." 

3.  This  Act  shall  not  extend  to  Scotland. 


Chap.  60. 
Shipping  Duet  Exemption  Act,  1867,  Amendment. 

ABSTRACT  OP  TBR  KNACTMBNT8. 

1.  Agreements  for  compensation  made  but  not  sent  in  to  the  Board  of  Trade  within  the  time  prescribed 

Jy  recited  Act  may  be  approved  by  Board  of  Trade. 

2.  Construction  of  Act. 

3.  32  4"  33  Viet.  c.  62.  repealed. 


An  Act  to  amend  "  The  Shipping  Does 
Exemption  Act,  1867." 

(9th  August  1870.) 

WHSRBAa  by  "  The  Shipping  Dues  Exemption 
Act,  1867,"  provision  is  made  for  the  abolition 
of  certun  exemptions  from  local  dues  on  ship- 
ping and  on  goods  carried  in  ships,  and  for  pay- 
ment of  oompensation  for  such  abolition  : 


And  whereas  the  said  Act  contains  <^e  following 
provision ;  that  is  to  say, 

"  With  respect  to  determining  the  amount  of 

"  compensation  to  be  paid  under  this  Act  the 

"  followim^  rules  shall  be  observed: 

"  (1.)  The  claimant  shall  send  to  the  receiver 

"  of  dues,  and  to  the  Board  of  Trade,  in 

"  writing,    his    claim    to    compensation, 

"  stating  the  amount  and  grounds  of  his 

"  clfum,and  shall  give  such  evidenoe  in 
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"  support  of  his  clum  as  the  Board  of 
"  Trode  may  require: 
"  (2.)  This  claim  shall  be  sent  in  to  the  Board 
"  of  Trade  within  three  months  after  the 
"  commencement  of  this  Act,  and  if  it  is 
"  not  sent  in  within  that  time  the  claimant 
"  shall  not  be  entitled  to  any  compensa- 
"  tion  in  respect  of  the  time  prior  to  the 
"  date  of  the  receipt  of  such  claim  by  the 
"  Board  of  Trade;  and  if  it  is  not  sent 
"  in  within    one  year  after  the  passing 
"  of  this  Act  the  claimant  shall  not  be 
"  entitled  to  any  compensation : 
"  (3.)  As  soon  as  may  be  after  receiving  such 
"  daim,  the  receiver  of  dues  shall  agree 
"  with  the  claimant  on  the  amount  of  the 
"  compensation  to  be  paid,  and  the  times 
"  and  mode  of  such  payment,  but  such 
"  agreement  shall  be  subject  to  the  ap- 
"  proval  of  the  Board  of  Trade:" 
And  whereas  in  certain  cases  claims  for  com- 
pensation have  been  sent  to  the  receiver  of  dues, 
snd  agreements  for  compensation  have  been  made 
between  the   claimant  and  such   receiver,  but 
through  inadvertence  such  claims  have  not  been 
Msai  in  to  the  Board  of  Trade  within  the  time 
prescribed  by  the  eaiA  recited  Act;  and  it  is 
expedient  to  extend  the  time  fbr  sending  in  and 
approving  such  claims  : 


Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  In  any  case  in  which  any  claim  has  been 
allowed  by  or  any  agreement  for  compensation 
has  been  made  with  the  receiver  of  dues  under 
"The  Shipping  Dues  Exemption  Act,  1867," 
but  has  not  been  sent  in  to  the  Board  of  Trade 
within  the  time  prescribed  by  the  said  Act,  the 
Board  of  Trade,  if  satisfied  that  the  omission  to 
send  in  the  same  to  them  has  arisen  from  inad- 
vertence, may  at  any  time  within  six  months 
from  the  date  of  this  Act  approve  the  same,  and 
compensation  shall  thereupon  be  paid  according 
to  the  terms  of  such  claim  o>  agreement,  as  if  the 
same  had  been  duly  sent  to  the  Board  of  Trade 
within  the  time  prescribed  by  the  said  Act  and 
approved  in  accordance  with  the  provisions 
thereof. 

2.  This  Act  shall  be  construed  with  and  as 
part  of  "The  Shipping  Dues  Exemption  Act, 
1867." 

3.  "  The  Shioping  Dues  Exemption  Act  Amend- 
ment Act,  1869,"  shall  be  repealed. 


Chap.  51. 
The  Notice  Act  (Isle  of  Man)  Repeal  Act,  1870. 


ABSTRACT  OF  THB  EKACTMKNTS. 

1.  Short  title. 

2.  7  W.  4.  mni  1  Yiet.  c.  46.  so  far  as  respects  the  Isle  of  Man  repealed. 


As  Act  to  repeal  an  Act  intituled  "  An 
"  Act  to  alter  the  mode  of  giving 
"  Notices  for  the  holding  of  Vestries, 
"  of  making  Proclamation  in  cases 
"  of  Outlawry,  and  of  giving  Notices 
"  on  Sundays  in  respect  to  various 
"  matters,"  so  far  as  such  Act  relates 
to  the  Isle  of  Man. 

(9th  August  1870.) 

Whbrkas  by  an  Act  passed  in  the  first  year 
of  Her  present  Majesty's  reign,  chapter  forty- 
five,  and  intituled  "  An  Act  to  alter  the  mode  of 
"  giving  notices  for  the  holding  of  vestries,  and 
"  of  making  proclamations  in  cases  of  outlawry, 
"  and  of  giving  notices  on  Sundays  with  respect 


"  to  various  matters,"  certain  provisions  were 
made  as  to  the  mode  of  giving  notices  in  lieu 
of  any  other  existing  mode  of  giving  notices  on 
Sundays  during  or  after  divine  service  in  churches 
or  chapels,  whether  under  or  by  virtue  of  any 
law  or  statute  or  by  custom  or  otherwise : 

And  whereas  such  Act  is  declared  by  the  sixth 
section  thereof  to  apply  to  the  Isle  of  Man  : 

And  whereas  the  provisions  of  the  said  Act 
have  not  been  observed  in  the  Isle  of  Man  by 
reason  of  the  inhabitants  of  that  island  having 
been  ignorant  that  the  sud  Act  applied  thereto, 
and  in  consequence  it  is  apprehended  that  divers 
notices  given  in  the  said  island,  and  acts  and 
things  done  in  pursuance  of  such  notices,  are 
invimd : 

Be  it]  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adviee  and  consent  of 
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the  Lords  Spiritual  and  Temporal,  and  Com-  Man,  and  shall  be  deemed  nerer  to  hare  applied 

mons,  in  this  present  Parliament  assembled,  and  to  or  to  have  been  in  force  in  the  said  island, 

by  the  authority  of  the  same,  a«  follows  :  except  in  so  far  as  may  be  neoessaty  for  giring 

1.  This  Act  may  be  cited  for  all  purposes  as  viJiaity  to  any  notice  given  or  any  act  or  th° 


"  The  Notice  Act  (Isle  of   Man)   Repeal  Act,      done  in  the  said  island  in  pursuance  of  the  said 
18/0."  Act,  and  all  notices  given  and  acts  and  things 

done  in  the  said  island'which  would  have  beoi 
2.  The  said  Act  passed  in  the  first  year  of  Her      valid  if  the  said  Act  had  not  applied  to  or  been 

E resent  Majesty's   reign,  chapter   forty-five,  is     in  force  in  the  said  island  shaU  be  valid  accwd- 
eieby  repealed,  so  far  as  respects  the  Isle  of     ingly. 


Chap.  52. 
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An  Act  for  amending  the  Law  relating 
to  the  Extradition  of  Criminals. 

(9th  August  1870.) 

Wbkkeas  it  is  expedient  to  amend  the  law 
relating  to  the  surrender  to  foreign  states  of  per- 
sons accused  or  convicted  of  the  commission  of 
certaia  crimes  within  the  jurisdiction  of  such 
states,  and  to  the  trial  of  criminals  surrendered 
by  foreign  states  to  this  country : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Miyesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

PreUminary. 

1.  This  Act  may  be  cited  as  "The  Extradition 
Act,  1870." 

2.  Where  an  arrangement  has  been  made  with 
any  foreign  state  with  res{ffect  to  the  surrender  to 
such  state  of  any  fugitive  criminals.  Her  Majesty 
may,  by  Order  in  Council,  direct  that  this  Act 
shall  apply  in  the  case  of  such  foreign  state. 

Her  Migesty  may,  by  the  same  or  any  subse- 
quent order,  Lmit  the  operation  of  the  order,  and 
restrict  the  same  to  fugitive  criminals  who  are  in 
or  suspected  of  being  in  the  part  of  Her  Majesty's 
dominions  specified  in  the  order,  and  render  the 
operation  thereof  subject  to  such  conditions,  ex- 
ceptions, and  qualifications  as  may  be  deemed 
expedient. 

£vei7  such  order  shall  recite  or  embody  the 
terms  of  the  arrangement,  and  shall  not  remain 
in  force  for  any  longer  period  than  the  arrange- 
ment. 

Every  such  order  shall  be  laid  before  both 
Houses  of  Parliament  within  six  weeks  after  it  is 
made,  or,  if  Parliament  be  not  then  sitting,  within 
six  weeks  after  the  then  next  meeting  of  Parlia- 
ment, and  ihall  also  be  published  in  the  London 

OlMtt«. 

3.  The  following  restrictions  shall  be  ob- 
*erved  with  respect  to  the  surrender  of  fugitive 
criminals: 

(1.)  A  fiigitive  criminal  shall  not  be  siiiren- 
dered  if  the  offence  in  respect  of  which  his 
surrender  is  demanded  is  one  of  a  political 
character,  or  if  he  prove  to  the  satisfaction 
of  the  police  magistrate  or  the  court  before 
whom  ne  is  brought  on  Habeas  corpus,  or 
to  the  Secretary  of  State,  that  the  requisi- 
tion for  his  surrender  has  in  fact  oeen 
made  with  a  view  to  try  or  punish  him  for 
•n  offence  of  a  political  character : 

(3.)  A  fugitive  criminal  shall  not  be  surren- 
dered to  a  foreign  state  unless  provision 
is  made  by  the  law  of  that  state,  or  by 


arrangement,  that  tiie  fhgitive  eriminal 
shall  not,  nntil  he  has  been  restored  or 
had  an  opportnnity  of  returning  to  Her 
Majesty's  dominions,  be  detained  or  tried 
in  that  foreign  state  for  any  offence  com- 
mitted prior  to  his  surrender  other  than 
the  extradition  crime  proved  by  the  facta 
on  which  the  surrender  is  grounded : 

(3.)  A  fugitive  criminal  who  has  been  aoensed 
of  some  offence  within  English  jurisdiction 
not  being  the  offence  for  which  his  sur- 
render is  asked,  or  is  undergoing  sentence 
under  anv  conviction  in  the  United  King- 
dom, shall  not  be  surrendered  until  after 
he  has  been  discharged,  whether  by  ac- 
quittal or  on  expiration  of  his  sentence  or 
otherwise: 

(4.)  A  fugitive  criminal  shall  not  be  surren- 
dered until  the  expiration  of  fifteen  days 
from  the  date  of  his  being  committed  to 
prison  to  await  his  surrentkr. 

4.  An  Order  in  Council  for  applying  this  Act 
in  the  case  of  any  foreign  state  snail  not  be  made 
unless  the  arrangement— 

(1.)  provides  for  the  determination  of  it  by 
either  party  to  it  after  the  expiration  of  a 
notice  not  exceeding  one  year;  and, 

(2.)  is  in  conformity  with  the  provisions  of  this 
Act,  and  in  particular  with  the  restrictions 
on  the  surrender  of  Aigitire  criminals  con- 
tained in  this  Act. 

6.  When  an  order  applying  this  Act  in  the 
case  of  any  foreign  state  has  oeen  published  in 
the  London  Gazette,   this  Act  (after  the   date 

rifled  in  the  order,  or  if  no  date  is  specified, 
the  date  of  the  publication,)  shall,  so  long 
as  the  order  remains  in  force,  but  subject  to  the 
limitations,  restrictions,  conditions,  exceptions, 
and  qualifications,  if  any,  contained  in  the  order, 
apply  in  the  case  of  such  foreign  state.  An  Order 
in  Council  shall  be  conclusive  evidence  that  the 
arrangement  therein  referred  to  complies  with  the 
requisitions  of  this  Act,  and  that  this  Act  appliea 
in  the  case  of  the  foreign  state  mentioned  in  the 
order,  and  the  validity  of  such  order  shall  not  be 
questioned  in  any  legal  proceedings  whatever.'^ 

6.  Where  this  Act  applies  in  the  case  of  any 
foreign  state,  every  fugitive  criminal  of  that  state 
who  is  in  or  suspected  of  being  in  any  part  of 
Her  Mijesty's  dominions,  or  that  part  \raich  is 
specified  in  the  order  applying  this  Act  (as  the 
case  may  be),  shall  be  bable  to  be  apprehended 
and  surrendered  in  manner  provided  by  this  Act, 
whether  the  crime  in  respect  of  which  the  sur- 
render is  sought  was  committed  before  or  after 
the  date  of  the  order,  and  whether  there  is  or  is 
not  any  concurrent  jurisdiction  in  any  court  of 
Her  Mi^sty't  dominions  over  that  crime. 
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7.  A  nquisition  for  the  surrender  of  a  Aigitive 
aiminal  of  any  foreign  state,  who  is  in  or  sus- 
pected of  being  in  the  United  Kingdom,  shall  be 
made  to  a  Secretary  of  State  by  some  person 
recoRnised  by  the  Secretary  of  State  as  a  diplo- 
matic representative  of  that  foreign  state.  A 
Secretary  of  State  may,  by  order  under  his  hand 
and  seal,  signify  to  a  police  magistrate  that  such 
requisition  has  been  made,  and  require  him  to 
issue  his  warrant  for  the  apprehension  of  the 
fugitive  mminaL 

If  the  Secretary  of  State  is  of  opinion  that  the 
offence  is  one  of  a  political  character,  he  may,  if 
he  think  fit,  refuse  to  send  any  such  order,  and 
may  also  at  any  time  order  a  fugitive  criminal 
accused  or  convicted  of  such  offence  to  be  dis- 
charged fhmi  custody. 

8.  A  warrant  for  the  apprehension  of  a  fugitive 
criminal,  whether  accused  or  convicted  of  crime, 
who  is  in  or  suspected  of  being  in  the  United 
Kingdom,  may  be  issued — 

1.  by  a  police  magistiate  on  the  receipt  of  the 

said  order  of  the  Secretary  of  State,  and 
on  such  evidence  as  would  in  his  opinion 
justify  the  issue  of  the  warrant  if  the  crime 
had  been  committed  or  the  criminal  con- 
victed in  £ngland ;  and 

2.  by  a  police  magistrate  or  any  justice  of  the 

peace  in  any  part  of  the  United  Kingdom, 
on  such  information    or   complaint  and 
such  evidence  or  after  such  proceedings  as 
would  in  the  opinion  of  the  person  issuing 
the  warrant  justify  the  issue  of  a  warrant 
if  the  crime  had  been  comnutted  or  the 
criminal  convicted  in  that  part  of  the 
United  Kingdom  in  which  ne  exercises 
jurisdiction. 
Any  person  issuing  a  warrant  under  this  section 
without  an  order  from  a  Secretary  of  State  shall 
forthwith  send  a  report  of  the  fact  of  such  issue, 
together  with  the  evidence  and  information  or 
complaint,  or  certified  ^copies  thereof,  to  a  Secre- 
tary of  State,  who  may  if  he  think  fit  order  the 
warrant  to  be  cancelled,  and  the  person  who  has 
been  apprehended  on   the  warrant  to  be  difr' 
charged. 

A  fugitive  criminal,  'when  apprehended  on  a 
warrant  issued  without  the  order  of  a  Secretary 
of  State,  shall  be  brought  before  some  person 
having  power  to  issue  a  warrant  under  this 
section,  who  shall  by  warrant  order  him  to  be 
brought  and  the  prisoner  shall  accordingly  be 
brought  before  a  police  magistrate. 

A  ragitive  criminal  apprehended  on  a  warrant 
issued  without  the  order  of  a  Secretary  of  State 
shall  be  discharged  by  the  police  magistrate, 
unless  the  police  magistitite  within  such  reasona- 
ble time  as,  with  reference  to  the  cjrcamstances 
of  the  cttw,  he  may  fix,  receives  from  a  Seoctary 


of  State  an  order  signifying  that  a  requisition  his 
been  made  for  the  suireniur  of  sudi  criminal. 

9.  When  a  fugitive  criminal  is  brought  before 
the  police  ma^strate,  the  police  magistrate  sh^ 
hear  the  case  m  the  same  manner,  and  have  the 
same  jurisdiction  and  powers,  as  near  as  may  be, 
as  if  the  prisoner  were  brought  before  him 
charged  with  an  indictable  offence  committed  in 
England. 

The  police  magistrate  shall  receive  any  evidence 
which  may  be  tendered  to  show  that  the  crime  of 
which  the  prisoner  is  accused  or  alleged  to  hare 
been  convicted  is  an  offence  of  a  political  character 
or  is  not  an  extradition  crime. 

10.  In  the  case  of  a  fugitive  criminal  accused 
of  an  extradition  crime,  if  the  foreign  warrant 
authorising  the  arrest  of  such  criminal  is  duly 
authenticated,  and  such  evidence  is  produced  as 
(subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  of 
which  he  is  accused  had  been  committed  in 
England,  the  police  magistrate  shall  commit  him 
to  prison,  but  otherwise  shaU  order  him  to  be 
discnarged. 

In  the  case  of  a  fugitive  criminal  alleged  to 
have  been  convicted  of  an  extradition  crime,  if 
such  evidence  is  produced  as  (subject  to  the  pro- 
.  visions  of  this  Act)  would,  according  to  the  lav 
of  England,  prove  that  the  prisoner  was  convicted 
of  such  crime,  the  police  magistrate  shall  commit 
him  to  prison,  but  otherwise  shall  order  him  to 
be  discharged. 

If  he  commits  such  criminal  to  prison,  he  sLsIl 
commit  him  to  the  Middlesex  House  of  OetentioD, 
or  to  some  other  prison  in  Middlesex,  there  to 
await  the  warrant  of  a  Secretary  of  State  for  bis 
surrender,  and  shall  forthwith  send  to  a  Secretaiy 
of  State  a  certificate  of  the  committal,  and  sntm 
report  upon  the  case  as  he  may  think  fit. 

11.  If  the  police  magistrate  commits  a  fugitire 
criminal  to  prison,  he  shall  inform  such  crimiml^ 
that  he  will  not  be  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right 
to  apply  for  a  writ  of  Habeas  corpus. 

Upon  the  expiration  of  the  said  fifteen  day^ 
or,  if  a  writ  of  Habeas  corpus  is  issued,  after  we 
decision  of  the  court  upon  the  return  to  the  writ, 
as  the  case  may  be,  or  after  such  further  period 
as  may  be  allowed  in  either  case  by  a  Secretaiy  of 
State,  it  shall  be  lawful  for  a  Secretary  of  State, 
by  warrant  under  his  band  and  seal,  to  order  the 
fugitive  criminal  (if  not  delivered  on  the  dedsion 
of  the  court)  to  be  surrendered  to  such  person  as 
may  in  his  opinion  be  duly  authorised  to  receive 
the  fugitive  criminal  by  uie  foreign  state  firom 
which  the  requisition  for  the  surrendw  jaoceedei 
and  such  fugitive  criminal  shall  be  aunendaed 
accordingly. 


Digitized  by 


Google 


CHAP.  52.] 


33  &  34  VICTORIA,  1870. 


189 


It  shall  be  lawfiil  for  any  penon  to  whom  auch 
wairant  is  directed  and  for  the  persoa  so  autho- 
riaed  as  aforesaid  to  receive,  hola  in  custodr,  and 
convey  within  the  jurisdiction  of  such  foreign 
state  the  criminal  mentioned  in  the  warrant ;  and 
if  the  criminal  escapes  out  of  any  custody  to 
which  he  may  be  debvered  on  or  in  pursuance  of 
such  warrant,  it  shall  be  lawful  to  retake  him  in 
the  same  manner  as  any  person  accused  of  any 
crime  against  the  laws  of  that  part  of  Her  Ma- 
jesty's dominions  to  which  he  escapes  may  be 
ret^en  upon  an  escape. 

12.  If  the  fugitive  criminal  who  has  been  com- 
mitted to  prison  is  not  surrendered  and  conveyed 
out  of  the  United  Kingdom  within  two  months 
after  such  committal,  or,  if  a  writ  of  Habeas 
corpus  is  issued,  after  the  decision  of  the  court 
upon  the  return  to  the  writ,  it  shall  be  lawful 
for  any  judge  of  one  of  Her  Majesty's  Superior 
Courts  at  Westminster,  upon  application  made 
to  him  by  or  on  behalf  of  the  criminal,  and  upon 
proof  that  reasonable  notice  of  the  intention  to 
make  such  application  has  been  given  to  a  Secre- 
tary of  State,  to  order  the  criminal  to  be  dis- 
charged out  of  custody,  unless  sufficient  cause  is 
shown  to  the  contrary. 

13.  The  warrant  of  the  police  magistrate  issued 
in  pursuance  of  this  Act  may  be  executed  in  any 
part  of  the  United  Kingdom  in  the  same  manner 
as  if  the  same  had  been  originally  issued  or  sub- 
sequently indorsed  by  a  justice  of  the  peace 
having  jurisdiction  in  the  place  where  the  same 
is  executed. 

14.  Depositions  or  statements  on  oath,  taken 
in  a  foreign  state,  and  copies  of  such  original 
depositions  or  statements,  and  foreign  certificates 
of  or  judicial  documents  stating  the  fact  of  con- 
viction, may,  if  duly  authenticated,  be  received 
in  evidence  in  proceedings  under  this  Act. 

15.  Foreign  warrants  and  depositions  or  state* 
ments  on  oath,  and  copies  thereof,  and  certificates 
of  or  judicial  documents  stating  the  fact  of  a 
oonviotion,  shall  be  deemed  duly  authenticated 
for  the  purposes  of  this  Act  if  authenticated  in 
manner  provided  for  the  time  being  by  law  or 
authenticated  as  follows : 

(I.)  If  the  warrant  purports  to  be  signed  bv  a 
judge,  magistrate,  or  officer  of  the  foreign 
state  where  the  same  was  issued ; 

(2.)  If  the  depositions  or  statements  or  the 
copies  thereof  purport  to  be  certified  under 
the  hand  of  a  judge,  magistrate,  or  officer 
of  the  foreign  state  where  the  same  were 
taken  to  be  the  original  depositions  or 
statements,  or  to  be  true  copies  thereof,  as 
the  case  may  require ;  and 

(3.)  If  the  certificate  of  or  judicial  document 
stating  the  hct  of  conviction  purports  to 


be  certified  by  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  con- 
viction  took  place  ;  and 
if  in  every  case  the  warrants,  depositions,  state- 
ments, copies,  certificates,  and  judicial  documents 
(as  the  case  may  be)  are  authenticated  by  the 
oath  of  some  witness  or  by  being  sealed  with  the 
official  seal  of  the  minister  of  justice,  or  some 
other  minister  of  state :  And  all  courts  of  justice, 
justices,  and  magistrates  shall  take  judiraal  notice 
of  such  official  seal,  and  shall  admit  the  docu- 
ments so  authenticated  by  it  to  be  received  in 
evidence  without  further  proof. 

Crimes  committed  at  sea. 

16.  Where  the  crime  in  respect  of  which  the 
surrender  of  a  fugitive  criminal  is  sought  was 
committed  on  board  any  vessel  on  the  high  seas 
which  comes  into  any  port  of  the  United  King- 
dom, the  following  provisions  shfdl  have  effect : 

1 .  This  Act  shall  be  construed  as  if  any  sti- 

pendiary magistrate  in  England  or  Ireland, 
and  any  sheriff  or  sheriff  substitute  in 
Scotland,  were  substituted  for  the  police 
magistrate  throughout  this  Act,  except 
the  part  relating  to  the  execution  of  the 
warrant  of  the  police  magistrate : 

2.  The  criminal   may  be  committed    to  any 

prison  to  which  the  person  committing 
him  has  power  to  commit  persons  accused 
of  the  like  crime : 
:i.  If  the  fugitive  criminal  is  apprehended  on  a 
warrant  issued  without  tne  order  of  a 
Secretary  of  State,  he  shall  be  brought 
before  the  stipendiary  magistrate,  sheriff, 
or  sheriff  substitute  who  issued  the  war- 
rant, or  who  has  jurisdiction  in  the  port 
where  the  vessel  lies,  or  in  the  place 
nearest  to  that  port. 

F\igitive  criminals  in  Britifh  Possessicyas. 

17.  this  Act,  when  applied  by  Order  in  Coun- 
cil, shall,  unless  it  is  otherwise  provided  by  such 
order,  extend  to  every  British  possession  in  the 
same  manner  as  if  throughout  this  Act  the  British 
possession  were  substituted  for  the  United  King- 
dom or  England,  as  the  case  may  require,  but 
with  the  following  modifications ;  namely, 

(1.)  The  requisition  for  the  sunender  of  a 
fugitive  criminal  who  is  in  or  suspected  of 
being  in  a  British  possession  may  be  made 
to  the  governor  of  that  British  possession 
by  any  person  recognised  by  that  governor 
as  a  consul  general,  consul,  or  vice-consul, 
or  (if  the  nigitive  criminal  has  eacaped 
from  a  colony  or  dependency  of  the  foreigrn 
state  on  behalf  of  which  the  requisition  is 
made)  as  the  governor  of  such  colony  or 
dependency : 

(2.)  No  warrant  of  a  Secretary  of  State  shall 
be  required,  and  all  powars  vested  in  or 
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acts  authorised  or  required  to  be  done 
under  this  Act  by  the  police  ma(<istrate 
and  the  Secretary  of  State,  or  either  of 
them,  in  rektion  to  the  surrender  of  a 
fugitive  criminal,  may  be  done  by  the 
governor  of  the  British  possession  alone  : 

(3.)  Any  prison  in  the  British  possession  may 
be  substituted  for  a  prison  m  Middlesex : 

(4.)  A  judge  of  any  court  exercising  in  the 
British  possession  the  Uke  powers  as  the 
Court  of  Queen's  Bench  exercises  in  Eng- 
land may  exercise  the  power  of  discharging 
a  criminal  when  not  conveyed  within  two 
months  out  of  such  British  possession. 

18.  If  by  any  law  or  ordinance,  made  before  or 
after  the  passing  of  this  Act  by  the  Legislature  of 
any  British  possession,  provision  is  made  for 
carrying  into  etPect  within  such  possession  the 
surrender  of  fugitive  criminals  who  are  in  or  sus- 
pected of  being  in  such  British  possession,  Her 
Msjesty  may,  by  the  Order  in  Council  applying 
this  Act  in  the  case  of  any  foreign  state,  or  by 
any  subsequent  order,  either 

suspend  the  operation  within  any  such  British 
possession  of  this  Act,  or  of  any  part  thereof, 
so  far  a*  it  relates  to  such  foreign  state,  and 
so  long  as  such  law  or  ordinance  continues 
in  force  there,  and  no  longer ; 

or  direct  that  such  law  or  ordinance,  or  any 
part  thereof,  shall  have  effect  in  such  British 
possession,  with  or  without  modifications 
and  alterations,  as  if  it  were  part  of  this  Act. 

General  Provitiems. 

19.  Where,  in  pursuance  of  any  arrangement 
with  a  foreign  state,  any  person  accused  or  con- 
victed of  any  crime  which,  if  committed  in  Eng- 
land, would  be  one  of  the  crimes  described  in  the 
first  schedule  to  this  Act  is  surrendered  by  that 
foreign  state,  such  person  shall  not,  until  he  has 
been  restored  or  haa  an  opportunity  of  returning 
to  such  foreign  state,  be  triable  or  tried  for  any 
offence  committed  prior  to  the  surrender  in  any 
part  of  Her  Majesty's  dominions  other  than  such 
of  the  said  crimes  as  may  be  proved  by  the  facts 
on  which  the  surrender  is  grounded. 

20.  The  forms  set  forth  in  the  second  schedule 
to  this  Act,  or  forms  as  near  thereto  as  circum- 
stances admit,  may  be  used  in  all  matters  to 
which  such  forms  refer,  and  in  the  case  of  a 
British  possession  may  be  so  used,  mutatis  mu- 
tandis, and  when  used  shall  be  deemed  to  be 
vaUd  and  suf&oient  in  law, 

21.  Her  Mqesty  may,  by  Order  in  Council, 
revoke  or  alter,  subject  to  the  restrictions  of  this 
Act,  any  Order  in  Council  made  in  pursuance  of 
fhis  Act,  and  all  the  provisions  of  this  Act  with 
respect  to  the  original  order  shall  (so  far  as  appli- 


cable) apply,  mutstis  mutandis,  to  any  sndi  ntw 
order. 

22.  This  Act  (except  so  fi»  as  relates  to  the 
execution  of  warrants  in  the  Channel  Islands) 
shall  extend  to  the  Channel  Islands  and  Isle  of 
Man  in  the  same  manner  as  if  they  were  part  of 
the  United  Kingdom;  and  the  royal  courts  of 
the  Channel  Islands  are  hereby  respectiTely  an- 
thorised  and  required  to  register  this  Act. 

23.  Nothing  in  this  Act  shall  affiect  the  lawful 
powers  of  Her  Majesty  or  of  the  Governor  General 
of  India  in  Council  to  make  treaties  for  the  extn- 
dition  of  criminals  with  Indian  native  states,  or 
with  other  Asiatic  states  contermuious  with 
British  India,  or  to  carry  into  execution  the  pro- 
visions of  any  such  treaties  made  either  before  or 
after  the  passing  of  this  Act. 

24.  The  testimony  of  any  witness  may  be  ob- 
tained in  relation  to  any  criminal  matter  pending 
in  any  court  or  tribunal  in  a  foreign  state  in  like 
manner  as  it  may  be  obtained  in  relation  to  any 
ci%il  matter  under  the  Act  of  the  aession  of  the 
nineteenth  and  twentieth  years  of  the  reign  of 
Her  present  Majesty,  chapter  one  hundred  and 
thirteen,  intituled  "  An  Act  to  provide  for  taking 
"  evidence  in  Her  Majesty's  Dominions  in  rels- 
"  tion  to  civil  and  oommercial  matters  pending 
"  before  foreign  tribunals;"  and  all  the  pron- 
sions  of  that  Act  shall  be  construed  as  if  the  term 
civil  matter  included  a  criminal  matter,  and  the 
term  cause  included  a  preceding  against  a 
criminal:  Provided  that  nothinsin  this  section 
shall  apply  in  the  case  of  any  criminal  matter  of 
a  political  character. 

25.  For  the  purposes  of  this  Act,  every  colony, 
dependency,  and  constituent  part  of  a  foreign 
state,  and  every  vessel  of  that  state,  shall  (except 
where  expressly  mentioned  as  distinct  in  this  Act) 
be  deemed  to  be  within  the  jurisdiction  of  and  to 
be  part  of  such  foreign  state. 

26.  In  this  Act,  unless  the  c(Hitext  o&erwiu 
requires, — 

'Hae  term  "  British  possession "  means  any 
colony,  plantation,  island,  tetritarr,  or  settle- 
ment within  Her  Majes^'s  dominions,  and 
not  within  the  United  Kingdom,  tiie  Channel 
Islands,  and  Isle  of  Man ;  and  all  oolonies, 
plantations,  iahrnds,  territories,  and  setfle- 
ments  undarone  legislature,  as  hatin-tfter 
defined,  are  deemed  to  be  one  Britiib 
possession : 

The  term  "legislature"  means  any  person  or 
persons  who  can  exercise  legislative  authority 
in  a  British  possession,  and  where  there  an 
looal  lagislaturas  as  w^  as  a  oontral  l<gi>- 
Utture,  maans  the  central  legidators  only : 
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rhe  Uatm  "governor"  meana  any  person  or 
persons  administaing  the  government  of  a 
Britich  poMession,  and  includes  the  governor 
of  any  part  of  India ; 

rhe  term  "  extradition  crime  "  means  a  crime 
which,  if  committed  in  England  or  within 
English  jurisdiction,  would  be  one  of  the 
crimes  described  in  the  first  schedule  to  this 
Act: 

rhe  terms  "  conviction  "  and  "  convicted  "  do 
not  include  or  refer  to  a  conviction  which 
under  foreign  law  is  a  conviction  for  con- 
tumacy, but  the  term  "  accused  person " 
includes  a  person  so  convicted  for  con- 
tumacy : 

The  term  "  fugitive  criminal "  means  any 
person  accused  or  convicted  of  an  extra- 
dition crime  committed  within  the  juris- 
diction of  any  foreign  state  who  is  in  or  is 
suspected  of  being  in  some  part  of  Her 
M^esty's  dominions ;  and  the  term  "  fugitive 
criminal  of  a  foreign  state  "  means  a  fugitive 
criminal  accused  or  convicted  of  an  extra- 
dition crime  committed  within  the  jurisdic- 
tion of  that  state : 

The  term  "Secretary  of  State"  means  one 
of  Her  Mi^esty's  Principal  Secretaries  of 
State : 

The  term  "  police  magistrate  "  means  a  chief 
magistrate  of  the  metropolitan  police  courts, 
«r  one  of  the  other  magistrates  of  the  metro- 
politan police  oonrt  in  Bow  Street : 


The  term  "  justice  of  the  peace  "  includes  in 
Scotland  any  sheriff,  sheriff's  substitute,  or 
magistrate : 

The  term  "  warrant,"  in  the  case  of  any  foreign 
state,  includes  any  judicial  document  autho- 
rising the  arrest  of  a  person  accused  or  con- 
victed of  crime. 

Rq)eal  qf  Acts. 

27.  The  Acts  specified  in  the  third  schedule 
to  this  Act  are  hereby  repealed  as  to  the  whole 
of  Her  Majesty's  dominions ;  and  this  Act  (with 
the  exception  of  anything  contained  in  it  which 
is  inconsistent  with  the  treaties  referred  to  in  the 
Acts  so  repealed)  shall  apply  (as  regards  crimes 
committed  either  before  or  after  the  passing  of 
this  Act),  in  the  case  of  the  foreign  states  with 
which  those  treaties  are  made,  in  the  same  man- 
ner as  if  an  Order  in  Council  referring  to  such 
treaties  had  been  made  in  pursuance  of  this  Act, 
and  as  if  such  order  had  directed  that  every  law 
and  ordinance  which  is  in  force  in  any  British 
possession  with  respect  to  such  treaties  should 
have  effect  as  part  of  this  Act. 

Provided  that  if  any  proceedings  for  or  in 
relation  to  the  surrender  of  a  fugitive  criminal 
have  been  commenced  under  the  said  Acts  pre- 
viously to  the  repeal  thereof,  such  proceedings 
may  be  completed,  and  the  fugitive  surrendered, 
in  the  same  manner  as  if  this  Act  had  not 
passed. 


Schedules. 


FiRar  SoHiDULi, 


List  of  Crimes. 

The  following  list  of  crimes  is  to  be  construed 
according  to  the  law  existing  in  England,  or  in  a 
British  possession,  (ss  the  case  may  be,)  at  the 
date  of  the  alleged  crime,  whether  by  common 
law  or  by  statute  made  before  or  after  the  passing 
of  this  Act; 

Murder,  and   attempt   and  conspiracy  to 

murder. 
Manslaughter. 

Counterfeiting  and  altering  money  and  ut- 
tering counteifint  or  altered  money. 
Forgery,  counterfeiting,  and   altering,  and 
uttering  what  it  forged  <«  oounteifeitcd  or 
altered. 
Embesslement  and  larceny. 
Obtaining  money  or  goods  by  &lse  pretences. 
Crime*   by  banikrupte  against  banlcraptcy 

law. 
Fnud  by  a  bailee,  banker,  agent,  factor, 
trustee,  or  director,  or  member,  or  public 


officer  of  any  company  made  criminal  by 

any  Act  for  the  time  being  in  force. 
Rape. 

Abduction. 
Child  stealing. 

Burglary  and  housebreaking. 
Arson. 

Robbery  with  violence. 
Threats  by  letter  or  otherwise  with  intent  to 

extort. 
Piracy  by  law  of  nations. 
Sinking  or  destroying  a  vessel  at  sea,  or 

attempting  or  conspiring  to  do  so. 
Assaults  on  board  a  ship  on  the  high  seas 

with  intent  to  destroy  life  or  to  do  grievous 

bodily  harm. 
Revolt  or  conspiracy  to  revolt  by  two  or 

more  persons  on  board  a  ship  on  the  high 

seas  against  the  authority  of  the  master. 
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Sbcond  Schbdulb. 

Form  of  Order  of  Secretary  of  State  to  the  Police 
Magittrate. 

To  tbe  chief  magistrate  of  the  metropolitan 

police  courts  or  other  magistrate  of  the 

metropolitan  police  court  ra  Bov  Street 

[or  the  stipendiary  magistrate  at  ]. 

Whbrbab,  in  pursuance  of  an   arrangement 

with  ,  referred  to  in  an  Order  of 

Her  Megesty  in  Council  dated  the 

day  of  ,  a  requisition  has  been  made 

to  me,  ,  one  of  Her  Majesty's 

Principal  Secretaries  of  State,  by  , 

the  diplomatic  representative  of  , 

for  the  surrender  of  ,  late  of 

,  accused  [or  convicted]  of  the 

commission  of  the  crime  of 

within  the  jurisdiction  of  : 

Now  I  hereby,  by  this  my  order  under  my  hand 

and  seal,  signify  to  you  that  such  requisition  has 

been  made,  and  require  you  to  issue  your  warrant 

for  the  apprehension  of  such  furtive,  provided 

that  the  conditions  of  The  Extradition  Act,  1870, 

relating  to  the  issue  of  such  warrant,  are  in  your 

judgment  complied  with. 

Given  under  the  hand  and  seal  of  the  under- 
signed, one  of  Her  Majesty's  Principal  Secre- 
taries of  State,  this  day  of 
18    . 


Form  of  Warremt  of  Apprehension  without  Order 
of  Secretary  of  State. 


Form  of  Warrant  of  Apprehention  by  Order  of 
Seeretary  of  State. 

Uetropolitan  *]  To  all  and  each  of  the  constables 

police  district,  I      ©f  the  metropolitan  police  force 

birei^hSP""']  r     Lor  of  tlie  county  or  borough 

to  wit.       J      of  ]. 

WHBRBA8  the  Right  Honourable 
'one  of  Her  Majesty's   Principal  Secretaries  of 
State,  bv  order  under  his  hand  and  s^,  hath 
signified  to  me  that  requisition  hath  been  duly 
made  to  him  for  the  surrender  of 
late  of  accused  [or  convicted]  of 

the  commission  of  the  crime  of 
within  the  jurisdiction  of  :  This  is 

therefore  to  command  vou  in  Her  Majesty's  name 
forthwith  to  apprehend  the  said 
pursuant  to  The  Extradition  Act,  1870,  wherever 
ne  may  be  found  in  the  United  Kingdom  or  Isle 
of  Man,  and  bring  him  before  me  or  some  other 
[*magistrate  sitting  in  this  court],  to  show  cause 
why  he  should  not  be  surrendered  in  pursuance 
of  the  said  Extradition  Act,  for  which  this  shall 
be  your  warrant. 
Given  under   my  hand  and  seal  at  [*Bow 

Street,  one  of  the  police  courts  of  the  metro- 

nolis]  this  day.of 

18    . 

J.  P. 

•  JVofa.— Alter  aa  required. 


Hetropolitui  *)  To  all  and  each  of  the  constables 

(diitr 
>uiity  < 
borough  or 


police  diatrict, 
[or  county  or 


of  the  metropolitan  police  force 
[or  of  the  coimty  or  borough 
to  wit.        J      of  ]. 

Whereas  it  has  been  shown  to  the  under- 
signed, one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  metropolitan  police  district  [or 
the  said  county  or  borough  of  ]  that 

late  of  is  aocuied 

[or  convicted]  of  the  commission  of  the  crime 
of  within  the  jurisdiction  of 

:  This  is  therefore  to  command 
vou  in  Her  Mijesty's  name  forthwith  to  appre- 
nend  the  said  and  to  bring  nim 

before  me  or  some  other  magistrate  sitting  at 
this  court  j[or  one  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  county  for  borough] 
of  ]  to  be  ftirther  dealt  with 

according  to  law,  for  which  this  shall  be  your 
warrant. 

Given  under  my  hand  and  seal  at  Bow  Street, 
one  of  the  police  courts  of  the  metropolis, 
[or  in  the  county  or  borough 

aforesaid]  this  day  of 

18    , 

J.  P. 


County  for  bo- 
roughj  of 
to  wit. 


Whkrbas 


Form  of  Warrant  for  bringing  Prisoner  before  Ike 
Police  Magistrate. 

To  constable  of  the 

police  force  of 

and  to  all  other  peace  officers 

iu  the  said  county  [or  boroogh] 

of 

late  of 

accused  [or  alleged  to  be  convicted  of]  the  com- 
mission of  the  orime  of  within  tbe 
jurisdiction  of  has  been  appre- 
hended and  brought  before  the  undersigned,  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  [or  borough]  of  '  : 
And  whereas  by  The  Extradition  Act,  1870,  he 
is  required  to  be  brought  before  the  chief  nisgis- 
trate  of  the  metropoUtan  police  court,  or  one  of 
the  police  magistrates  of  the  metropolis  sitting  at 
Bow  Street,  within  the  metropolitan  poUce  district 
^  the  stipendiary  magistrate  for  J  ■ 
This  is  therefore  to  command  you  the  said  con- 
stable in  Her  Mi^esty's  name  forthwith  to  take 
and  convey  the  said  to  the  metro- 
politan police  district  [or  the  said  j 
and  there  cany  him  before  the  said  chief  magis- 
trate or  one  of  the  police  magistrates  of  the 
metropolis  sitting  at  Bow  Street  within  the  nid 
district  [or  before  a  stipendiary  magistimte  sitting 
in  the  said  ]  to  show  cause  why 
he  should  not  be  surrendered  in  pursuance  rf 
The  Extradition  Act,  1870,  and  otherwise  to  w 
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dealt  with  in  Mcardanoe  with  l»w,  f«r  which  this 
shall  be  your  warrant. 

Given  under  my  hand  and  seal  at 
in  the  county  [or  borough]  aforesaid,  this 
day  of  18    . 

J.  P. 


tropol 
polios  district 
[or  the  ooun^  4 
or  borough  or 
]  to  wit. 


Form  qf  Warrant  qf  Commtttd. 

fTo  one  of  the 

constables  of  the  metropQlttan 
police  force,  [w  of  the  police 
force  of  the  county  or  boroush 
of  J,  and  to  tne 

keeper  of  the 
Be  it  remembered,  that  on  this  day 

of  in  the  rear  of  our  Lord 

late  of  IS  brought  before  me 

the  chief  magistrate  of  the  metropolitan  poKce 
courts  \or  one  of  the  police  magistrates  of  the 
metropolis]  sitting  at  the  police  court  in  Bow 
Street,  within  the  metropolitan  police  district, 
[or  a  stipendiary  magistrate  for  ,1 

to  show  cause  whyhe  should  not  be  aurrenderea 
in  pursuance  of  The  Extradition  Act,  1870,  on 
the  ground  of  his  being  accused  [or  con\'icted]  of 
the  commission  of  the  crime  of 
within  the  jurisdiction  of  ,  and 

forasmuch  as  no  sufficient  cause  has  been  shown 
to  me  why  he  should  not  be  surrendered  in  pur- 
suance of  the  said  Act : 

This  is  therefore  to   command  you  the  said 
constable  in  Her  Majesty's  name  forthwith  to  con- 
vey and  detiver  the  bod^f  the  said 
into  the  custody  of  the  said  keeper  of  the 
Bt  ,  and  you  the  said  keeper  to  recdve 


the  said  into  your  custody,  and  him 

there  safely  to  keep  until  he  is  thence  delivered 
pursuant  to  the  provisions  of  the  said  Extra- 
dition Act,  for  which  this  shall  be  your  warrant. 
Given  under  my  hand  and  seal  at  Bow  Street, 
one  of  the  police  courts  of  the  metropolis, 
for  at  the  said  ]  this 

day  of  18    . 

J.  P. 


Form  of  Warrant  ofSteretary  of  State  for 
Surrender  of  F^itive. 

To  the  keeper  of  and 

to 
Whereas  late  of 

accused  [or  convicted]  of  the  commission  of  the 
crime  of  mthin  the  jurisdiction 

of  ,  was  delivered  into  the  custody 

of  you  the  keeper  of 

by  warrant  dated  pursuant  to  The 

Extradition  Act,  1870 : 

Now  I  do  hereby,  in  pursuance  of  the  said  Act, 
order  vou  the  said  keeper  to  deliver  the  bo^  of 
the  said  into  the  custody  of  the 

said  ,  and  I  command  you  the  said 

to  receive  the  said 
into  your  custody,  and  to  convey  him  within  the 
jurisdiction  of  the  said  ,  and  there 

place  him  in  the  custody  of  any  person  or  persons 
appointed  by  the  said  to  receive  him, 

for  which  this  shall  be  your  warrant. 

Given  under  the  hand  and  seal  of  the  under- 
signed,  one   of    Her   Miy'esty's    Principal 
Secretaries  of  State,  this 
day  of 


Thibd  Schedule. 


Tear  and  Chapter. 

Title. 

6  &  7  Vict.  c.  75.      - 
6  &  7  Vict.  c.  76.     - 
8  &  9  Vict.  c.  120.      - 
26  &  26  Vict.  c.  70. 
29  &  30  rict.  c.  121. 

An  Act  for  giving  effect  to  a  convention  between  Her  Majesty  and  the 
King  of  the  French  for  the  apprehension  of  certain  offenders. 

An  Act  for  giving  effect  to  a  trtaity  between  Her  Majesty  and  the  United 
States  of  America  for  the  apprehension  of  certain  offenders. 

An  Act  for  facilitating  execution  of  the  treaties  with  France  and  the 
United  States  of  America  for  the  apprehension  of  certain  offenders. 

An  Act  for  giving  effect  to  a  convention  between  Her  Migesty  and  the 
King  of  Denmark  for  the  mutual  surrender  of  criminals. 

An  Act  for  the  amendment  of  the  law  relating  to  treaties  of  extra- 
dition. 

Vol.  XLVni.    Law  Jodr.  Stat, 
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Chap.  63. 
The  Sanitary  Act,  1870. 


ABSTRACT  OP  THK  ENACTMENTS. 

1.  Short  title. 

2.  All  hotpitals  in  metropolis  held  to  be  within  district  of  every  nuisance  authority  for  purposes  oj 

sect.  26.  of  the  Sanitary  Act,  1866. 

3.  How  notices  shall  be  given  in  special  drainage  districts  consisting  of  part  of  a  parish  or  made  igj.ijr 

more  than  one  parish. 

4.  How  orders  and  demands  are  to  be  served  or  sent  in  special  drainage  districts. 


An  Act  to  amend  certain  provisions  in 
the  Sanitary  and  Sewage  Utilization 
Acts.  (9th  August  1870.) 

Whereas  it  is  expedient  further  to  amend  the 
Sanitaiy  Act,  1866,  in  order  to  facilitate  the 
removal  of  persons  suffering  from  any  dangerous, 
contagious,  or  infectious  disorder  who  are  without 
proper  lodging  or  accommodation,  or  are  lodged  in 
a  room  occupied  by  more  than  one  family,  or  are 
on  board  ship,  and  to  make  further  provision 
with  respect  to  special  drainage  districts  con- 
sisting of  part  of  a  parish  or  made  up  out  of 
more  parishes  than  one,  and  with  respect  to 
service  of  orders  and  demands  of  any  of  Her 
Mtjesty's  Principal  Secretaries  of  State  under 
the  Sanitary  and  Sewage  Utilization  Acts : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
The  Sanitaiy  Act,  1870. 

2.  For  the  purposes  of  the  twenty-sixth  section 
of  the  Sanita^  Act,  1866,  every  hospital  or  place 
for  the  reception  of  the  sick  situate  within  the 
limits  of  the  metropolis,  as  defined  by  the  Metro- 

Eolis  Management  Act,  1855,  shall  be  deemed  to 
e  within  the  district  of  every  one  of  the  nuisance 
authorities  in  the  metropolis. 

3.  Any  notice  which  by  virtue  of  such  pro- 
visions of  the  Act  of  the  fifty-eighth  year  of  the 
reign  of  King  George  the  Third,  chapter  sixty- 
nine,  or  any  of  the  Acts  amending  the  same  or 
incorporated  therewith,  as  are  incorporated  by 


the  fifth  section  of  tiie  Sanitary  Act,  1866,  is 
required  to  be  signed  by  the  rector,  vicar,  or 
curate,  or  by  a  churchwarden  or  overseer  of  the 
poor  of  the  parish,  shall  in  the  case  of  any  special 
drainage  district  made  up  of,  including  part  of  a 
parish  only,  or  more  than  one  parish,  be  signed 
by  the  rector,  vicar,  or  curate,  or  by  a  chmch- 
warden  or  overseer  of  the  poor  of  any  psrish 
wholly  or  partly  included  in  the  district,  and  any 
notice  which  by  the  said  Acts  or  any  of  them  is 
required  to  be  affixed  on  or  near  to  the  doors  of 
all  churches  and  chapels  within  the  parish  shall 
be  affixed  to  the  doors  of  any  church  or  chapel 
in  the  special  drainage  district,  or  if  there  be  no 
such  church  or  chapel,  then  on  the  doors  of  all 
churches  and  chapels  in  the  parish  or  parishes 
out  of  which  the  district  has  been  constituted. 

4.  Any  order  or  demand  of  any  of  Her  Ma- 
jesty's Principal  Secretaries  of  State  under  the 
Sanitary  and  Sewage  Utilization  Acts  shall  be 
deemed  to  have  been  duly  served  on  the  sewer 
authority  of  any  district  tor  the  purposes  of  those 
Acts  if  served  on  or  sent  through  the  post  in  a 
registered  letter  addressed  to  any  person  appointed 
at  a  meeting  of  the  sewer  authority  to  receive 
service,  of  which  appointment  notice  shall  b* 
given  to  such  Secretary  of  State,  or  if  no  sneh 
person  shall  have  been  appointed,  or  no  notice  of 
such  appointment  given  to  the  Secretaiy  of  State 
as  aforesaid,  or  if  the  person  so  appointed  shall 
refiise,  neglect,  or  be  unable  to  receive  sudi 
service,  then  if  served  on  or  sent  by  the  post  as 
aforesaid  to  the  rector,  curate,  or  overseer,  or  the 
churchwarden  or  overseer  of  any  parish  wholly  or 
partly  included  in  the  district :  Provided  that 
nothing  in  this  Act  shall  be  taken  to  affect  the 
provisions  of  the  fifth  section  of  the  Sanitaiy 
Loans  Act,  1869. 
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Chap.  54. 
DuhUn  City  Voters  DisfrancMtement. 


ABSTKACT  OP  THB    BNACTIIBNTB. 

1.  Disfranchisement  of  certain  voters  of  the  city  of  Dublin, 

2.  Evidence  of  report. 


An  Act  to  disfrancMse  certain  Voters  of 
the  City  of  Dublin. 

(9th  August  1870.) 

Whbrbab  the  Commissioners  appointed  \>j 
the  Act  pused  in  the  session  of  Parliament  held 
in  the  thirty-second  and  thirty-third  years  of  the 
reign  of  Her  present  Mt^esty,  intituled  "  An  Act 
"  for  appointing  Commissioners  to  inquire  into 
"  the  existence  of  coirupt  practices  amongst  the 
"  Freemen  Electors  of  the  city  of  Dublin,"  and 
by  the  said  Act  empowered  and  directed  to  make 
inquiry  into  the  existence,  nature,  and  extent  of 
such  corrupt  practices,  and  into  the  conduct  of 
all  persons  aiding  in  or  abetting  such  corrupt 
practices,  hare,  by  their  report,  dated  the  third 
day  of  May  one  thousand  eight  hundred  and 
seventy,  reported  to  Her  Majesty  that  the  several 
persons  named  in  the  schedule  marked  H.  an- 
nexed to  their  report  were  guilty  of  corrupt  prac- 
tices at  the  election  of  one  thousand  eight  hundred 
and  sixty-eight  by  receiving  or  contracting  to 
receive  money  or  other  valuable  consideration  for 
having  given  or  to  induce  them  to  give  their 
votes;  that  the  several  persons  named  in  the 
schedule  marked  I.  annexed  to  their  report  were 
proved  to  have  aided  in  or  abetted  corrupt  prac- 
tices at  the  election  of  one  thousand  eight  hundred 
and  sixty-eight  by  giving  or  contracting  to  give 
money  or  other  valuable  consideration  to  purchase 
or  for  the  purpose  of  purchasing  the  votes  of 
freemen ;  that  toe  several  persons  named  in  the 
schedule  marked  L.  annexed  to  their  report  were 
lilty  of  corrupt  practices  at  the  election  of  one 
oomnd  «ght  hundred  and  sixty-eight  eitiier  by 


stipulating  for  employment  for  reward  as  the 
consideration  for  their  votes  or  as  having  been 
employed  for  reward  for  the  purposes  of  the 
election,  and  subsequently  voting  at  the  same 
for  the  candidates  on  whose  behalf  they  were  so 
employed ;  that  the  several  persons  named  in  the 
schedule  marked  M.  annexed  to  their  report  aided 
and  abetted  the  corrupt  practices  of  which  the 
persons  named  in  the  scuiedule  marked  L.  annexed 
to  their  report  were  guilty ;  and  that  the  several 
persons  named  in  the  schedule  marked  N.  annexed 
to  their  report  were  guilty  of  personating  or  aiding 
in  the  personation  of  freemen  at  the  election  of 
one  thousand  eight  hundred  and  sixty-eight : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  From  and  after  the  passing  of  this  Act,  none 
of  the  persons  so  named  in  the  said  schedules,  or 
any  of  them,  shall  at  any  time  hereafter  have  the 
right  of  voting  at  any  election  of  a  member  or 
members  to  serve  in  Parliament  for  the  city  of 
Dublin. 

2.  Any  copy  of  the  said  report  by  the  said 
Commissioners  appointed  for  the  purpose  of 
making  inquiries  into  the  existence  of  corrupt 
practices  amongst  the  freemen  electors  of  the  said 
city  of  Dublin,  with  the  schedules  thereunto 
annexed,  purporting  to  be  printed  by  the  Queen's 
authority,  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  sufficient  evidence  of  the  said  report 
and  of  the  schedules  annexed  thereto. 


Chap.  55. 
The  Siam  and  Straits  Settlements  JuriscUction  Act,  1870. 


ABSTRACT  OP  THB  BNACTHBNT8. 

1.  Short  title. 

2.  Jurisdiction  in  certain  matters  arising  in  Siam  vested  in  Si^eme  Court  of  the  Straits  Settlements. 

3.  Powers  of  Her  Majesty  in  respect  to  said  Supreme  Court. 
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[CHAF.  55. 


An  Act  to  vest  Jurisdiction  in  matt«ts 
arising  witliin  tlie  Dominions  of  the 
Kings  of  Siam  in  the  Supreme  Court 
of  the  Straits  Settlements. 

(9th  August  1870.) 

Whkrbas  doubts  luve  been  entertained 
whether  the  Sopreme  Ckturt  of  the  Straits  Settle- 
ments has  the  jurisdiction  over  matters  arising 
in  Siam  which  was  vested  in  the  then  existing 
Supreme  Court  of  Her  M^esty's  Possession  M 
Singapore,  by  an  Order  in  Council  dated  the 
twenty-eighth  day  of  July  one  thousand  eight 
hundred  and  fifty-six,  and  by  an  Act  of  the 
twentieth  and  twenty-first  years  of  Her  Miyesty's 
reign,  chapter  seventy -five,  intituled  '*  An  Act 
"  to  confinn  an  Order  in  Council  concerning  the 
"  exercise  of  jurisdiction  in  matters  arising  within 
"  the  kingdom  of  Siam :" 

And  whereas  it  is  expedient  that  such  doubts 
should  be  removed,  and  that  such  jurisdiction 
should  be  vested  in  the  said  Supreme  Court  of 
the  Straits  Settlements : 


Be  it  enacted  by  the  Queen's  most  Ezcdlent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Comrnoos, 
in  this  present  Parliament  assembled,  and  by  the 
authorify  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  u 
the  Siam  and  Straits  Settlements  Jurisdiction 
Act,  1870. 

2.  All  the  powers  and  jurisdiction  in  respect  of 
matters  civil  and  criminal  arising  witbm  the 
dominions  of  the  kings  of  Siam  which  were 
vested  in  the  said  Supreme  Court  of  Singapore 
by  the  herein-before  recited  Order  in  Council 
and  Act  of  Parliament  shall  be  and  the  same  are 
hereby  vested  in  the  said  Supreme  Court  of  the 
Straits  Settlements. 

3.  Her  Majesty  may,  by  Order  in  Council, 
exercise  in  respect  to  the  said  Supreme  Court 
of  the  Struts  Settlements  all  the  powers  which 
under  the  said  Act  Her  Majes^  might  hare 
exercised  in  respect  to  the  Su|neme  Court  it 
Singapore. 


Chap.  56. 
limited  Owner*  Retidencet  Act,  1870. 


AB8TBACT  OF  THB   KNACTMCNT8. 

1.  Short  litU. 

2.  Act  to  be  oontlmed  i«/*  27  4"  28  Viet.  e.  IH.,  "ImprovemeiU  of  Land  Act,  1864." 

3.  What  to  be  deemed  tmproveiMiit*  withim  meaning  qf  "  In^frovement  qf  Land  Act,  18&I." 

4.  Limit  at  to  sum  to  be  charged  for  mmmon  hotiset. 

6.  Mode  of  ealculating  inereaeed  valtie  retulting  from  outlag. 

6.  In  such  calculation,  other  landt  settled  to  tame  uset  may  be  talten  into  aceotmt. 

7.  Ditcretionary  power  qf  certifying  where  erection  of  mantion  house  suitable,  ^e. 

8.  Insurance  against  fire. 

9.  Priority  of  charges. 
10.  Extent  qf  Act. 


An  Act  to  enable  the  owners  of  Settled 
Estates  in  England  and  Ireland  to 
charge  such  estates,  within  certain 
limits,  with  the  expense  of  building 
mansions  as  residences  for  themselves. 
(9th  August  1870.) 

Whereas  by  an  Act  of  the  tenth  year  of  the 
reign  of  His  late  Majesty  King  George  the  Third, 
chanter  fifty-one,  heirs  of  entail  in  Scotland  are 
enabled  to  charge  their  estates  with  sums  of 
money  laid  out  by  them  in  building  mansions  as 
residences  for  themselves : 


And  whereas  such  enactment  hsving  been 
found  beneficial  in  that  part  of  tiw  United  KiBf- 
dom,  it  is  expedient  to  enable  limited  ownos  in 
othsr  parts  of  the  United  Kingdom  to  bufld 
mansions  on  their  estates  as  residences  for  them- 
selves: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  M^esty,  by  and  with  the  advice  sod 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assemUeo, 
and  by  the  authority  of  the  same>  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  t» 
the  "  Limited  Owners  Residencea  Act,  1870." 
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2.  This  Act  shall  be  construed  as  one  with  the 
Act  of  the  session  of  the  twenty-seventh  and 
tw«nty-ei^hth  years  of  the  rei^ni  of  Her  present 
Msjesty,  intituled  "  Improvement  of  Land  Act, 
1864,"  and  the  words  used  in  this  Act  shall  be 
construed  in  like  manner  as  in  the  said  Act ;  and 
the  provisions  of  the  said  Act  shall  be  applicable, 
as  fsr  as  the  nature  of  the  case  requires,  except 
m%  is  herein  otherwise  provided,  to  proceedings 
under  this  Act. 

3.  The  erection  of  mansion  houses  and  such 
other  usual  and  necessary  buildings,  outhouses, 
and  offices  as  are  commonly  appurtenant  thereto 
and  held  and  enjoyed  therewith,  and  completion 
of  mansion  houses  and  such  appurtenances  as 
aforesaid,  and  improvement  of  and  addition  to 
mansion  houses  and  such  appurtenances  as  afore- 
said already  erected,  or  the  improvement  of  and 
addition  to  houses  which  are  capable  of  being 
converted  into  mansion  houses  suitable  to  the 
estate  on  which  they  stand,  so  as  such  improve- 
ment and  addition  be  of  a  permanent  nature, 
provided  the  mansion  houses  so  erected  or  en- 
urged  or  converted  are  suitable  to  the  estate  on 
which  th^  stand  as  residences  for  the  owners 
of  such  estete,  shall  be  improvements  within  the 
meaning  of  tiie  "Improvement  of  Land  Act, 
1864," 

4.  The  Btmi  charged  on  any  estate  under  settle- 
ment in  respect  of  mansion  and  other  buildings 
herdn-before  mentioned  shall  not  exceed  two 
years  rental  of  the  said  estate,  after  deducting  all 
public  charges  and  interest  of  debts  and  other 
incumbrances  and  annuities  affecting  or  which 
may  aflect  the  inheritance  after  the  oeath  of  the 
linuted  owner,  or,  in  the  case  of  diCfierent  estates 
settled  to  the  same  uses,  and  on  which  charges 
may  have  been  imposed  which  affect  the  whole 
of  such  estates,  after  deducting  from  the  rental  of 
such  of  the  said  estates  as  may  be  charged  with 
the  cost  of  erecting  msmsion  houses  anil  appur- 
tenances as  aforesaid  in  the  manner  herein-after 
provided,  so  much  of  the  debts  and  other  incum- 
brances affecting  the  whole  of  the  estates  as  shall 
bear  to  the  whole  of  the  said  debts  and  incum- 
brances the  same  proporti(m  aa  the  rental  of  the 


estates  to  be  charged  with  the  cost  of  erecting  a 
mansion  house  and  appurtenances  shall  bear  to 
the  rental  of  the  whole  of  the  estates  settled  to 
the  same  uses. 

5.  In  calculating  whether  the  improvement 
would  effect  a  permanent  increase  of  the  yearly 
value  of  the  lands  exceeding  the  yearly  amount 
proposed  to  be  chained  thereon,  the  commis- 
sioners shall  take  into  account  the  effect  on  such 
value  of  any  sum  expended  by  the  landowner  in 
erecting  or  adding  to  such  mansion  house  and 
appurtenances  beyond  the  sum  proposed  to  be 
charged. 

6.  In  making  such  calculation  as  aforesfud, 
and  in  considerinK  the  suitableness  of  such 
mansion  house  and  appurtenances  so  erected  or 
enlarged  as  aforesaid  to  the  estate,  the  commis- 
sioners may  take  into  consideration  any  other 
lands  in  the  neighbourhood  of  such  estate  settled 
to  the  same  uses  as  the  estate  on  which  such 
mansion  house  and  appurtenances  stand,  which, 
if  enjoyed  together  therewith,  would  add  to  the 
letting  value  of  such  mansion  house. 

7.  If  the  commissioners  shall  find  that  the 
erection  or  improvement  of  or  addition  to  any 
such  mansion  house  and  appurtenances  are 
suitable  to  the  estate,  but  would  not  in  their 
estimation  effect  an  increase  of  the  yearly  value 
of  the  lands  exceeding  the  yearly  amount  pro- 
posed to  be  charged,  it  shall  be  in  their  discretion 
to  certify  such  improvement. 

8.  The  provision  in  the  Improvement  of  Land 
Act  respecting  assurance  of  buildings  against  fire 
shall  apply  to  mansion  houses  and  appurtenances 
improved  or  added  to,  aa  well  as  to  those  erected 
under  this  Act. 

9.  A  charge  on  land  made  under  this  Act  shall 
not  take  priority  of  any  mortgage  or  other  incum- 
brance affecting  the  land  charged  at  the  time 
such  charge  is  made. 

10.  This  Act  shall  not  apply  to  ScotUud. 


Chap.  57. 
7%€  €hm  Licence  Act,  1870. 


ABSTRACT  OP  THE  BNACTMKNT8. 

1.  Short  title. 

3.  Defimitkm  of  ttrmt. 

3.  Duty  on  licence  to  u$e  a  gun. 

4.  DtUy  and  licence  to  he  under  the  management  of  the  Commitsioners  of  Inland  Revenue, 
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5.  Form  <md  date  of  lieenee. 

6.  Regitter  of  licences  to  be  kept. 

7.  Penalty  for  msing  or  carrying  a  gun  without  lieenee, 

8.  Provision  where  a  gun  is  carried  in  parts  by  ttpo  or  more  persons. 

9.  Licence  to  be  produced  on  demand,  or  name  and  address  declared,  under  peneitg  of  101. 

10.  Authorised  <(§ieers  mag  enter  upon  lands. 

11.  Licence  to  be  void  if  person  be  convicted  of  any  thence  under  see.  30.  of  1  4-  2  IF.  4.  e.  32.. 

or  under  2  ^  3  W.  4.  e.  €8. 

12.  Not  to  interfere  with  my  other  Act  requiring  autharitg  to  heep  fire-arms. 


An  Act  to  grant  a  Dnty  of  Excise  on 
Licences  to  use  Guns. 

(9th  August  1870.) 

Most  Ghracious  Sovereign, 
Wx,  Yoor  Majesty's  most  dutiful  and  lojal 
subjects,  the  Commons  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  in  Parliament  assem- 
bled, towards  raising  the  necessaiy  supplies  to 
defrsjr  Your  Majesty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  give  and  grant 
unto  Your  Mtgesty  tne  rate  and  duty  herein-after 
mentioned ;  and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  oy  uie  Queen's  most  Excellent  Mqestv, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  9nd  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Gun  licence 
Act,  1870." 

2.  In  this  Act  the  term  "gun  "  includes  a  fire- 
arm of  any  description  and  an  air  gun  or  any 
other  kind  of  gun  from  which  any  shot,  bullet, 
or  other  missile  can  be  discharged. 

"The  term  "  Commissioners  means  the  Com- 
missioners of  Inland  Revenue. 

3.  After  the  first  day  of  April  one  thousand 
dght  hundred  and  seventy  there  shall  be  nanted 
and  paid  unto  and  for  the  use  of  Her  Mi^esty, 
her  neirs  and  successors,  for  and  in  respect  of 
every  licence  to  be  taken  out  yearly  by  every  per- 
son who  shall  use  or  carry  a  gun  in  the  United 
Kingdom,  the  sum  of  ten  shilhngs. 

4.  The  said  duty  and  licence  shall  be  an  excise 
duty  and  licence,  and  shall  be  under  the  manage- 
ment of  the  Commissioners,  and  all  the  provisions 
in  any  Act  relating  to  excise  duties  or  licences  or 
to  penalties  under  Excise  Acts,  and  now  or  here- 
after in  force,  shall  apply  to  the  said  duty  hereby 
granted,  and  the  licence  relating  thereto,  and  the 
penalties  hereby  imposed,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the  express 
provisions  of  this  Act. 


6.  Erery  licence  to  be  granted  under  this  Act 
shall  be  in  such  form  and  shall  be  granted  by  si^ 
officer  of  inland  revenue  and  at  such  {dace  w  the 
Gommiaaioners  shall  direct,  and  duJl  contain  the 
Christian  and  ■amaine  and  place  of  residence  of 
the  person  to  whom  the  same  shall  be  granted, 
and  shall  be  dated  on  the  day  on  which  die  same 
shall  be  gpranted,  and  shall  expire  on  Ae  tiiiity- 
first  day  of  March  next  following ;  but  no  lieenee 
under  this  Act  shall  be  granted  upon  payment  of 
a  less  sum  tiian  the  duty  for  a  whole  year,  nor 
shall  any  such  licence  be  transferable. 

6.  EveiT  officer  who  shall  grant  licences  under 
this  Act  shall  keep  a  Tc^^ster  of  aU  sudi  licenoet 
granted  by  him,  specifying  the  Christian  and 
surname  and  place  of  residence  of  every  person 
licensed,  and  the  date  of  each  licence,  and  any 
justice  of  t^e  peace  or  officer  of  oonstabnlaiy  or 
constable,  or  any  person  licensed  under  tiiis  Act, 
ma^  at  any  convenient  time  inqieot  such  register 
of  uoenoes  for  the  current  or  preceding  year. 

7.  Every  person  who  shall  use  or  cany  a  gan 
elsewhere  than  in  a  dwelling  house  or  tfe  cur- 
tilage thereof  without  having  in  force  a  Ucenee 
duly  granted  to  him  under  this  Act  shall  forfeit 
the  sum  of  ten  pounds. 

Provided  always,  that  the  said  penalty  Ai& 
not  be  incurred  by  the  following  penons ;  namely, 

(1.)  By  any  person  in  the  naval,  militaiy,  or 
volunteer  service  of  Her  M^esty,  or  in 
the  constabulary  or  other  police  fbroe, 
using  or  carrying  any  g^un  in  the  perfcr- 
mance  of  his  duty,  or  when  engaged  in 
target  practice. 

(2.)  By  any  person  having  in  force  a  licence  or 
cwtificate  to  kill  game  granted  to  him 
under  the  laws  of  excise  in  that  behalf. 

(3.)  By  any  person  canying  a  gun  belonging 
to  a  person  having  in  force  a  licence  ai 
certificate  to  kill  game  or  a  licence  under 
this  Act,  and  by  order  of  such  licensed  or 
certificated  person  and  for  tiie  use  of  sudi 
licensed  or  certificated  person  only,  if  the 
person  carrying  the  gun  shall,  upon  the 
request  of  any  ofBoer  of  inland  revenue  <ff 
constabulary,  or  anv  constable,  owner  or 
oooupier  of  the  land  on  which  such  gnn 
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shall  be  used  or  cairied,  give  his  true  name 
and  address,  and  also  the  true  name  and 
address  of  bis  employer. 
{4.)  By  the  occupier  of  any  lands  using  or 
carrying  a  gun  for  the  purpose  only  of 
scarmg  birds  or  of  killing  vermin  on  such 
lands,  or  br  any  person  using  or  carrying 
a  gun  for  tne  purpose  only  of  scaring  birds 
or  of  killing  vermin  on  any  lands  by  order 
of  the  occupier  thereof,  who  shall  have  in 
force  a  licence  or  certificate  to  kill  game  or 
a  licence  under  this  Act. 
(6.)  By  any  gunsmith  or  his  servant  carrying  , 
a  gun  in  the  ordinary  course  of  the  trade 
of  a  gunsmith,  or  using  a  gun  by  way 
of  testing  or  regulating  its  strength  or 
ouality  in  a  place  specially  set  apart  for 
tne  piu^ose. 
(6.)  By  any  person  canning  a  gun   in  the 
ordinaiy  course  of  his  trade  or  business 
as  a  common  carrier. 
In  any  information  for  the  recovery  of  the 
penalty  imposed  by  this  section,  it  shall  be  suffi- 
cient to  allege  that  the  defendant  used  or  carried 
a  gun  without  having  a  licence  in  force  under 
this  Act,  and  it  shall  lie  upon  the  defendant  to 
prove  that  he  is  a  person  not  incurring  the  pe- 
nalty by  virtue  of  tne  proviso  conttuned  in  tnis 
section. 

8.  TVhere  a  ^n  is  cairied  in  parts  by  two  or 
more  persons  in  company,  each  and  every  one 
of  such  persons  shall  be  deemed  to  carry  the 
gun. 

9.  It  shall  be  lawful  for  any  officer  of  inland 
revenue  or  for  any  officer  of  constabulary  or  any 
constable  to  demand  from  any  person  using  or 
carrying  a  gun  (not  being  a  person  in  the  naval, 
military,  or  volunteer  service  of  Her  Mtyesty,  or 
in  the  constabulary  or  other  police  force,  using 
or  carrying  a  gun  in  the  performance  of  his  duty) 
the  production  uf  a  licence  granted  to  such  person 
under  this  Act. 

If  the  person  upon  whom  the  demand  is  made 
shall  not  produce  a  licence  duly  granted  to  him 
under  this  Act,  or  a  licence  or  certificate  to  kill 
game  granted  to  him  under  the  laws  of  excise, 
and  permit  the  officer  or  constable  demanding  the 
production  thereof  to  read  such  licence  or  cer- 
tificate, it  shall  be  lawful  for  such  officer  or 
constable  to  require  such  person  to  declare  to 
him  immediately  his  Christian  and  surname  and 
place  of  residence,  and  if  such  person  shall  refuse 


to  declare  his  Christian  and  surname  and  place 
of  residence  as  aforesaid,  he  shall  for  such  refusal 
forfeit  the  penalty  of  ten  pounds  over  and  above 
any  other  penalty  to  which  he  may  be  liable 
under  this  or  any  other  Act  of  Parliament ;  and 
it  shall  be  lawftil  for  such  officer  or  constable  to 
arrest  such  person  so  refusing,  and  to  convey 
him  before  any  justice  of  the  peace  having  juris- 
diction at  the  place  where  the  offence  snail  be 
committed,  ana  such  justice  shall,  upon  due 
proof  on  oath  of  the  offence,  or  upon  the  confies- 
sion  of  the  accused  person,  convict  such  person 
in  the  penalty  aforesaid,  or  in  some  mitigated 
portion  thereof,  not  being  less  than  one  fouirth ; 
and  if  such  penalty  be  not  immediately  paid  into 
the  hands  of  the  officer  or  constable  (who  is 
hereby  required  to  receive  and  pay  over  the  same 
to  the  Commissioners),  such  justice  shall  commit 
the  offender  to  hard  labour  in  the  proper  house 
of  correction  for  any  period  not  exceeding  one 
month  nor  less  than  seven  days,  or  until  the 
penalty  shall  be  sooner  paid. 

10.  It  shall  be  lawful  for  any  officer  uf  inland 
revenue,  officer  of  constabulary,  or  constable,  who 
may  see  any  ])erson  using  or  carrying  a  gun,  to 
enter  and  remain  so  long  as  mav  be  necessary 
upon  any  lands  or  upon  any  premises  (other  than 
a  dwelling  house  or  the  curtilage  thereof)  for  the 
purpose  of  making  the  demand  specified  in  the 
preceding  section. 

11.  If  any  person  having  obtained  a  licence 
imder  this  Act  shall  be  convicted  of  any  offence 
under  section  thirty  of  the  Act  of  the  first  and 
second  years  of  King  William  the  Fourth,  chapter 
thirty-two,  or  under  the  Act  of  the  second  and 
third  years  of  King  William  the  Fourth,  chapter 
sixty-eight,  the  said  licence  shall  thenceforth  be 
null  and  void. 

12.  No  licence  granted  luder  this  Act  shall 
entitle  the  person  to  whom  the  same  is  granted 
to  use,  carry,  or  have  in  his  custody  or  fwssession 
any  firearm  in  any  part  of  the  United  Kingdom 
where  such  person  is  by  any  other  Act  now  or 
hereafter  in  force  forbidden  to  use,  carry,  or  have 
in  his  custody  or  possession  any  firearm,  nor  to 
entitle  such  person  to  use,  carry,  or  have  in  his 
custody  or  possession  any  firearm  unless  he  shall 
have  obtained  a  licence  or  permission  so  to  do 
from  any  authority  empowered  by  any  such  other 
Act  to  grant  such  licence  or  permission. 
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Chap.  58. 
The  Forgtry  Act,  1870. 


ABSTRACT  OP  TBI  BNACTMBNTS. 

1.  Skorttitk. 

2.  ConttmotUm  tmd  egtmt  of  Act. 

3.  Forgery  «jf  stock  etrtyieate*,  S(e. 

4.  Per$oitatio»  of  owners  of  $toei. 

5.  Engraving  plates,  tfe.for  stock  certifieates,  tte. 

6.  Forgery  of  certifieates  of  tranter  of  stocks  from  England  to  Ireland,  t^. 

7.  Extension  ofprovisums  (f  Forgery  Act  to  Scotland. 

8.  Alteration  as  to  Scotland. 

Schedule. 


An  Act  to  further  amend  the  Law  relat- 
ing to  indictable  offences  by  Forgery. 
(9th  August  1870.) 

Bk  it  enacted  b^  the  Queen's  moat  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  hatia  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  author!^  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  The  Forgery  Act, 
1870. 

2.  This  Act  shall  haira  ethct  m  one  Act  xrith 
the  Act  described  in  the  schedule  to  this  Act,  but 
shall  extend  to  the  United  Kingdom. 

3.  If  any  person  forges  or  altera,  or  offers, 
utters,  disposes  of,  or  puts  off,  knowing  the  same 
to  be  forged  or  altered,  any  stock  certificate  or 
coupon,  or  any  document  purporting  to  be  a 
stocK  certificate  or  coupon,  issued  in  pursuance 
of  Part  V.  of  The  Nattonal  Debt  Act,  1870,  or 
of  any  former  Act, — or  demands  or  endeavours 
to  obtain  or  receive  any  riiare  or  interest  of  or  in 
any  stock  as  defined  m  The  National  Debt  Act, 
18/0,  or  to  receive  any  dividend  or  money  pay- 
able in  respect  thereof,  by  virtue  of  any  such 
forged  or  altered  certificate  ot  coupon,  or  docu- 
ment purporting  as  aforesaid,  knowing  the  same 
to  be  forged  or  altered, — with  intent  in  any  of 
the  cases  aforesaid  to  defraud,  he  shall  be  guil^ 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less 
^n  five  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  aqd  with  or  \rithout  solitary  confinement. 

4.  If  any  person  falsely  and  deceitfiilly  per- 
sonates any  owner  of  any  share  or  intoest  of  or 
in  any  such  stock  as  a»>resaid,  or  of  any  such 
stock  certificate  or  coupon  as  aforesud,  and 
tiieieby  obtains  or  endeavours  to  obtain  any  such 
Stock  ^rtificate  or  coupon, — or  receives  or  en- 


deavours to  receive  any  moner  dae  to  any  sneh 
owner,  as  if  such  person  were  toe  true  and  lawfal 
owner, — he  shall  De  guilty  of  felony,  and  being 
convicted  thereof  shaU  be  liable,  at  the  diseietioD 
of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  five  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  sohtsiy  confinement. 

5.  If  any  person,  without  lawful  authority  or 
excuse,  the  proof  whereof  shaD  lie  on  the  pult 
accused,  engraves  or  makes  <m  any  plate,  wood, 
stone,  or  outer  material  any  stock  certificate  or 
coupon  purporting  to  be  such  a  stock  certificate 
or  coupon  as  aforesaid,  or  to  be  snch  a  stock  «»• 
tificate  or  coupon  as  aforesaid  in  Uank,  or  to  be 
a  part  of  sucn  a  stock  certificate  or  ooapon  *l 
afbresaid, — or  uses  any  snch  plate,  wood,  stonb 
or  other  material  for  the  making  or  piintiog  <f 
any  such  stock  certificate  ot  coupon,  or  blank 
stock  certificate  or  coupon  as  aforesaid,  ot  soy 
psrt  thereof  respectively, — or  knowiagly  hss  in 
ois  ciutody  or  possession  any  such  plate,  wood, 
stone,  or  other  material, — or  kaowtnftf  offett, 
utters,  disposes  of,  or  puts  off,  or  has  u  his  cus- 
tody or  possession,  any  paper  on  which  say  sock 
blank  stock  certificate  or  coupon  as  aforesaid,  or 
part  of  any  such  stock  certificate  or  ooapon  s* 
aforesaid,  is  made  or  printed, — he  shall  be  gvil^ 
of  felony,  and  being  convicted  thereof  sh^  M 
liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exesedisg 
fourteen  years  and  not  less  than  five  years,  or  te 
be  imprisoned  for  any  term  not  exceeding  ^M 
years,  with  or  without  hard  labour^  and  witii  et 
without  solitary  confinement. 

6.  If  any  person  forges  or  altera,  «r  otm, 
utters,  disposes  of,  or  puts  «S,  knowing  the  sNot 
to  be  forged  or  altered,  any  cwtifiosite  or  duplieste 
certificate  reouired  by  Part  VI.  of  The  MatiMsl 
Debt  Act,  1870,  or  by  anv  former  like  enaetaMBt, 
with  intent  in  any  of  toe  oases  afasessid  to  de- 
fraud, he  shall  be  guilty  of  felony,  and  btiif 
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oonTicted  thereof  sliall  be  liable,  at  tbe  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  five  vears,  or 
to  be  imprisoned  for  any  term  not  exceeain^  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

7-  Sections  two  and  four  and  all  provisions 
idative  thereto  of  the  Act  described  in  the  sche- 
dnle  to  this  Act,  and  all  enactments  amending 
those  sections  and  provisions,  or  any  of  them, 
shall  extend  to  Scotland. 


8.  In  the  application  to  Scotland  of  this  Act, 
and  of  the  enactments  by  this  Act  extended  to 
Scotland,  the  term  "high  crime  and  offence" 
shall  be  substituted  for  the  term  "  fdony." 

ThB  SCHSOU1.B. 

Act  referred  to, 

24  &  25  Vict.  c.  98.— An  Act  to  oonsoUdate 
and  amend  the  statute  law  of  England  and  lie- 
land  relating  to  indictable  offences  by  forgery. 


Chap.  59. 
East  ItuHa  Contracts. 


ABSTRACT  OF  THB  BNACTMBNTB. 


1.  Deeds,  contracts,  and  inslruments  execitted  in  India  valid  notwithstantHnff  certain  defects  of  execution. 

2.  Power  to  autkorities  in  India  to  vary  forms  of  execution. 


An  Act  to  render  valid  certain  Contracts 
infonnally  executed  in  India. 

(9th  August  1870.) 

Wbbrbas  by  an  Act  passed  in  the  twenty- 
second  and  twenty-third  years  of  the  reign  of 
Her  present  Majesty,  amending  an  Act  passed  in 
ihe  twenty-first  and  twenty-second  years  of  the 
reign  of  Her  present  Majesty,  intituled  "An  Act 
for  the  better  Groremment  of  India,"  it  was  pro- 
Tided  that  any  deed,  contract,  or  other  instrument 
made  by  the  authoritiea  therein  named  for  the 
purpose  of  disposing  of  real  and  personal  estate 
in  India  vested  in  Her  Majesty  under  the  said 
last-mentioned  Act,  or  of  raising  money  on  such 
wal  estate  by  way  of  mortgage,  or  of  making 

Koper  assurance  for  that  purpose,  or  of  purchas- 
g  and  acquiring  any  lands  and  hereditaments, 
or  any  interest  therein,  stores,  goods,  chattels, 
and  other  property  in  India,  and  of  entering  into 
U^  contracts  whatsoever  for  the  purposes  of  the 
nsd  Ihst-mentioned  Act,  may  be  expressed  to  be 
•xecDt^  as  on  behalf  of  the  Secretaiy  of  State 
fcr  India  in  Council,  by  or  by  order  of  the 
fio»emor  General  in  Council,  <»  the  Governor  of 
Port  Saint  George  or  of  Bombay  in  Council : 

And  whereas  by  an  Act  passed  in  the  thirty- 
•eoond  and  thirty-third  years  of  Her  said  Ma- 
]oty  it  was  recited,  that  certain  deeds  had  been 
UsMd  for  Inam  lands  in  the  PKsidency  of  Fort 
Saint  George  by  the  Inam  commissioner  in  the 
•xacntion  of  his  office  in  that  respect,  which,  by 
vMsoti  of  certain  defects  in  the  expression  of  the 
tteontion  thereof,  it  was  apprehended  might  be 


invalid;  and  provision  was  thereupon  made  by 
the  said  last-mentioned  Act  that  the  said  title 
deeds  should  not  be  deemed  invalid  by  reason  of 
sflch  defects : 

And  whereas  it  is  apprehended  that  other 
deeds,  contracts,  and  instruments  made  for  tbe 
purpose  expressed  in  the  said  first-recited  Act, 
oesides  such  title  deeds  as  aforesaid,  may  be  in- 
valid or  deemed  invalid  for  the  like  reason,  and 
such  provision  as  aforesaid  should  therefore  be 
made  more  general: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  Every  deed,  contract,  or  other  instrument 
made  in  India  for  the  purposes  and  by  the  autho- 
rities expressed  in  the  said  first-recited  Act  up  to 
the  date  of  the  passing  of  this  Act,  and  for  any  fur- 
ther period  within  the  limit  of  one  year  to  which 
the  Governor  General  in  Council  "may  deem  it 
adnsable  to  extend  the  operation  of  this  Act, 
which  is  expressed  to  be  executed  by  or  by  order 
of  or  on  behalf  of  the  Governor  General  of  India 
in  Council,  the  Governor  of  Fort  Saint  George  in 
Council,  or  the  Governor  of  Bombay  in  Council, 
or  by  any  Lieutenant-Governor  or  Chief  Commis- 
sioner, or  anv  other  officer  for  the  time  being 
entrusted  with  the  government,  charge,  or  care 
of  any  presidency,  province,  or  district  at  British 
India  vntbin  the  Hmits  of  their  respective  govern- 
ments, provinces,  or  districts,  and  every  deed, 
contract,  or  other  instroment   so  executed   in 
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British  India  by  any  person  authorised  in  this 
behalf  by  the  Secretary  of  State  for  India  in 
Council,  shall  be  and  be  deemed  to  have  been  aa 
valid  as  if  it  had  been  executed  in  conformity 
with  the  provisions  of  the  said  first-recited  Act ; 
provided  that  such  deed,  contract,  or  other  in- 
strument  has  been  in  other  respects  duly  executed 
according  to  the  law  in  force  at  the  date  of  its 
execution. 

2.  It  shall  be  lawful  for  the  Governor  General, 


by  resolution  in  Cooncil,  bom  time  to  time  to 
vary  the  form  of  execution  prescribed  by  the  said 
first-recited  Act  for  the  deeds,  contncts,  and 
other  instruments  to  which  it  relates,  and  to  em- 
power such  authorities  as  to  him  may  seem  ex- 
pedient to  vary  it  within  the  respective  limits  of 
their  local  jurisdiction ;  and  deeds,  contracts,  ud 
other  instruments  executed  according  to  forms  so 
altered  shall  have  in  all  respects  the  like  validity 
as  if  they  had  been  executed  according  to  mt 
provisions  of  the  said  first-redted  Act. 


Chap.  60. 
London  Brokers  Belief  Act,  1870. 


ABSTRACT   OP  THK   ENACTMENTS. 

1.  Short  title. 

2.  Jurisdiction,  of  the  court  of  aldermen  over  brokers  to  cease. 

3.  No  bond  to  be  enforced  so  far  as  relates  to  jurisdiction  of  court  over  brokers. 

4.  Pending  proceedings  not  to  be  prejudiced. 

5.  Saving  existing  rights. 

6.  Brokers  committing  fraud  to  be  disqualified  from  acting  as  brokers. 


An  Act  to  relieve  the  Brokers  of  the 
City  of  London  from  the  supervision 
of  the  Court  of  Mayor  and  Aldermen 
of  the  said  City.     (9th  August  1870.) 

Whereas  by  an  Act  of  Parliament  made  in 
the  sixth  year  of  the  reifpi  of  Queen  Anne,  in- 
tituled "  An  Act  for  repealing  the  Act  of  the  first 
"  year  of  King  James  the  First,  intituled  '  An 
"  'Act  for  the  well  garbling  of  spices  and  for 
"  '  granting  an  equivalent  to  the  city  of  London 
"  '  by  admitting  brokers,'  "  it  was  amongst  other 
things  enacted  that  from  and  after  the  determi- 
nation of  the  then  session  of  Parliament  all  per- 
sons that  should  act  as  brokers  within  the  city  ot 
London  and  liberties  thereof  should  from  time 
to  time  ba  admitted  so  to  do  by  the  court  of 
mayor  and  aldermen  of  the  said  city  for  the  time 
being  under  such  restrictions  and  liniitations  for 
their  honest  and  good  behaviour  as  the  said 
court  should  think  fit  and  reasonable, and  shotdd 
upon  such  their  admission  pay  to  the  chamber- 
lun  of  the  said  city  for  the  time  being,  for  the 
uses  therein-after  mentioned,  the  sum  of  forty 
shillings,  and  should  also  yearly  pay  to  the  said 
uses  the  sum  of  forty  shillings  upon  the  twenty- 
ninth  day  of  September  in  every  year;  and  it 
was  further  enacted  that  if  any  person  or  persons 
from  and  after  the  determination  of  the  then 
session  of  Parliament  should  take  upon  him  to 
act  Its  a  broker  or  employ  any  other  under  him 


to  act  as  such  within  the  said  city  and  libe> 
ties  not  being  admitted  as  aforesaid,  eveiy  such 
person  so  offending  should  forfeit  and  pay  to  tb« 
use  of  the  said  mayor  and  commonalty  and 
citizens  of  the  sud  city  for  every  such  offence 
the  sum  of  twentv-five  pounds,  to  be  recovered 
as  in  the  said  Act  is  mentioned : 

And  whereas  by  an  Act  (local  and  personal) 
made  and  passed  m  the  fifty-seventh  year  of  tbe 
reign  of  King  George  the  Third,  intituled  "  An 
"  Act  for  granting  an  equivalent  for  the  diminu* 
"  tion  of  the  profits  of  the  office  of  gauger  of  the 
"  city  of  London,  and  increasing  the  payment! 
"  to  be  made  by  brokers,"  after  reciting  amongst 
other  things  the  before-mentioned  Act,  it  w«i 
amongst  other  things  enacted  that  all  personi 
that  from  and  after  tbe  first  day  of  JuJy  next 
after  the  passing  of  that  Act  should  be  atunitted 
to  act  as  brokers  within  the  city  of  London  and 
liberties  thereof  by  the  said  court  in  pursnaooe  of 
the  said  recited  Act  of  Parliament  should  upon 
such  their  admission,  over  and  above  the  sum  of 
forty  shillings  required  to  be  paid  by  the  said 
recited  Act,  pay  to  the  chamberlain  of  the  said 
city  for  the  time  being  the  sum  of  three  pounds, 
and  should  also  yearly  pay  to  the  said  chamber- 
lain,  over  and  above  the  said  yearlv  sum  of  brtr 
•hilUngs  required  to  be  paid  by  the  said  noted 
Act,  the  sum  of  three  pounds  on  the  tweuty-nintii 
day  of  September  in  eveir  year;  and  it  w»« 
amongst  other  things  further  enacted  that  so 
muohof  the  said  recited  Act  as  imposed  a  penal^ 
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of  twenty-fire  pounds  upon  any  person  who 
should  take  upon  him  to  act  as  a  broker,  or  em- 
ploy any  person  under  him  to  act  as  such  not 
being  admitted  in  pursuance  of  the  said  recited 
Act,  should  be  and  the  same  was  thereby  re- 
peated; and  that  from  and  after  the  passing  of 
the  now  reciting  Act  if  any  person  should  take 
upon  him  to  act  as  a  broker,  or  employ,  or  cause, 
permit,  or  suffer  any  person  or  persons  to  be  em- 
ployed with,  under,  or  for  him,  to  act  as  such 
within  the  said  city  and  liberties,  not  being  ad- 
nutted  in  pursuance  of  the  said  recited  Act,  every 
such  person  so  offending  shouM  forfeit  and  pay 
to  the  use  of  the  mayor  and  commonalty  and 
citizens  of  the  sidd  city  for  every  such  offence  the 
sum  of  one  hundred  pounds,  to  be  recovered  as 
in  the  now  reciting  Act  is  mentioned : 

And  whereas  the  said  court  of  maror  and 
aldermen  of  the  said  city  (herein-after  called  "the 
court  "J,  acting  by  virtue  of  the  powers  conferred 
upon  them  by  the  said  recited  Acts,  or  one  of 
them,  or  by  virtue  of  some  other  authority,  have 
from  time  to  time  made  and  established  rules  and 
regulations  for  the  admission  of  brokers  within 
tile  city  of  London  and  liberties  thereof,  and 
have  imposed  restrictions  and  limitations  on  the 
manner  in  which  the  persons  whom  they  have 
admitted  into  the  office  and  employment  of  a 
broker  within  the  said  city  and  liberties  thereof 
were  and  are  to  carry  on  their  business  as  brokers, 
and  have  exercised  and  claim  a  right  to  exercise 
jurisdiction  and  control  over  such  brokers  for  the 
purpose  of  enforcing  the  observance  of  the  said 
r^uktions,  restrictions,  and  limitations : 

And  whereas  the  said  court  have  also  required 
every  broker  admitted  by  them  to  find  two  sure- 
ties to  be  approved  of  by  the  said  court  to  enter 
into  a  bond  tor  the  due  and  just  execution  by  the 
broker  of  his  said  ofi&ce  and  employment,  or  in 
place  of  such  sureties  have  required  such  broker 
to  transfer  into  the  joint  names  of  himself  and 
the  chamberlain  of  the  said  city  stock  in  the 
public  funds  to  the  nominal  amount  of  one  thou- 
land  pounds : 

And  whereas  the  said  court  have  also  required 
each  broker  admitted  by  them  to  enter  into  bis 
own  bond  in  the  penal  sum  of  one  thousand 

Sounds  to  secure  the  due  performance  of  his 
uties  as  a  broker,  and  also  to  secure  the  annual 
payment  of  the  sums  of  two  pounds  and  three 
pounds  to  the  chamberlain  of  the  city  pursuant 
to  the  provisions  of  the  said  Acts  of  the  sixth 
jeu  of  the  reign  of  Queen  Anne  and  of  the  fifty- 
seventh  year  of  the  reign  of  King  George  the 
Third: 

'  And  whereas  it  is  expedient  to  relieve  the  said 
brokers  from  the  necessity  of  providing  such 
■QRties  or  entering  into  such  personal  bond,  and 
from  the  jurisdiction  and  supervision  exercised 
by  the  said  court  over  the  brokers,  in  manner 
"Wein-after  provided : 


May  it  therefore  please  Your  Mtyesty  that  it 
may  be  enacted ;  ana  be  it  enacted  by  the  Queen's 
most  Excellent  Miyesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows: 

L  This  Act  may  be  cited  as  the  "London 
Brokers  Relief  Act,  1870." 

2.  After  the  passing  of  this  Act  the  court  shall 
not  require  a  broker,  by  himself  or  sureties,  to 

§ive  any  bond  on  his  admission  as  a  broker,  and 
le  jurisdiction,  supervision,  and  control  of  the 
said  court  over  brokers  in  the  said  city  of  London 
and  the  liberties  thereof  shall  cease,  and  the  said 
court  shall  not  have  power  to  make  or  enforce 
any  rules,  orders,  r^ulations,  restrictions,  limita- 
tions, or  penalties  affecting,  except  as.  herein-after 
mentioned,  the  admission  of  such  brokers,  or  the 
manner  in  which  the  business  of  such  brokers 
shall  be  carried  on. 

3.  No  bond  or  declaration  of  trust  executed  by 
any  broker  in  pursuance  of  any  rules,  orders,  or 
regulations  heretofore  in  force  shall  after  the 
passing  of  this  Act  be  put  in  suit  or  enforced, 
and  aU  sums  of  stock  transferred  by  way  of 
security  as  aforesaid  shall,  from  and  after  the 
passing  of  this  Act,  be  held  in  trust  for  the 
broker  transferriog  the  same,  and  upon  no  other 
trust. 

4.  NoUiing  in  this  Act  contained  shall  pre- 
judice any  proceedings  actually  commenced  be- 
fore the  passing  of  this  Act  upon  any  such  bond 
or  declaration  of  trust. 

5.  Except  as  herein  expressly  enacted,  this  Act 
shall  not  extend  to  take  away  m>m  the  said  court 
such  right  as  thejr  now  have  under  the  recited 
Acts  to  require  orokers  to  be  admitted,  or  to 
repeal  the  penalty  of  one  hundred  pounds  im- 
posed by  the  said  Act  of  the  fifty-seventh  George 
the  Third,  in  the  case  therein  mentioned,  or  affect 
the  liability  of  brokers  when  admitted  to  pay  to 
the  chamberlain  of  the  said  city,  for  the  uses 
mentioned  in  the  said  recited  Acts  respectively, 
the  sums  of  forty  shillings  and  three  pounds  on 
admission,  and  the  yearly  sums  of  forty  shillings 
and  three  pounds,  which  are  made  payable  by  the 
said  recited  Acts  respectively ;  and  the  said  yearly 
sums  of  two  pounds  and  three  pounds  may  be 
recovered  by  the  chamberlain  of  the  said  city  for 
the  time  being  in  the  Mayor's  Ck>urt  of  the  Ciij 
of  London,  or  in  the  Gty  of  London  Court. 

6.  The  court  shall  keep  a  list  containing  the 
names  and  addresses  of  all  brokers  who  shall 
from  time  to  time  have  been  admitted,  and  if  any 
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such  broker  shall  be  convicted  in  any  criminal 
oourt  (d  tdonj  or  fraud,  or  if  a  judge  of  any  of 
tiie  superior  courts  of  law  or  et^uity,  or  a  judge  in 
bankruptcy,  shall  in  any  action,  suit,  or  other 
proceeding  prosecuted  or  depending  before  such 
;ndge,  and  to  which  such  broVer  shall  be  a  party, 
certify  (as  he  is  hereby  empowered  to  do)  that 
such  "broker  has  been  guilty  of  fraud,  and  that  he 


ought  to  be  disqualified  from  actinff  as  a  broker 
altogether,  or  for  such  period  as  sooi  judge  shall 
name  in  the  cotificate,  such  broker  anali  accord* 
ingly  be  disqualified  as  from  the  date  of  taeh 
conviction  or  certificate,  and  his  name  shall 
thereupon  be  removed  by  the  court  of  aldeanen 
hoax  the  list  of  brokers  either  absolute^  or  tat 
the  time  mentioned  in  such  certificate. 
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An  Act  to  amend  the  law  Telating  to 
Life  Assurance  Companies. 

(9th  August  1«70.) 

Bk  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Loids  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  tiie  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Life  As- 
surance Companies  Act,  1870." 


2.  In  this  Act — 
The  term  "company' 
persons,    ccrporate 


'  meatis  any  person  or 
or    ur>incorporate,    not 


being  registered  under  the  Acts  rriating  to 
friendly  societies,  who  issue  or  are  liable 
under  policies  of  assurance  upon  human  We 
within  the  United  Kin)(dom,  or  who  grant 
annuities  upon  human  life  within  the  United 
Kingdom : 

The  term  "chairman"  means  the  person  for 
the  time  being  presiding  over  the  court  or 
board  of  directors  of  the  company : 

The  term  "  policy  holder "  means  the  penoo 
who  for  the  time  being  is  ^e  legal  hoMa  of 
the  policy  for  securing  the  lifr  assnrsnoe, 
endowment,  annuity,  or  other  contract  with 
the  company : 

The  term  "financial  year"  means  each  period 
of  twelve  months  at  the  end  of  wfaicn  the 
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balance  of  the  account!  of  the  companT  is 
struck,  or  if  no  such  balance  is  struck,  then 
each  period  of  twelve  months  ending  with 
the  thiriy-first  day  of  December : 

Tbe  term  "  Court  means,  in  the  case  of  a 
companv  roistered  or  having  its  head  office 
in  Engumd,  the  High  Court  of  Chancery ; 
in  the  case  of  a  company  registered  or  having 
its  head  office  in  Ireland,  the  Court  of 
Chaaceiy  in  Ireland;  in  all  cases  of  com- 
panies registered  or  having  its  head  office  in 
Scotland,  the  Court  of  Session,  in  either 
division  thereof: 

The  term  "registrar"  means  the  Registrar  (tf 
Joint  Stock  Companies  in  EngUuid  and 
Scotland,  and  the  Assistant  Registrar  of 
Joint  Stock  Companies  in  Ireland. 

3.  Every  company  established  after  the  passing 
of  this  Act  within  the  United  Kingdom,  and 
•very  company  established  or  to  be  established 
oat  of  the  United  Kingdom  which  shall  after  the 
vaasing  of  this  Act  commence  to  carry  on  the 
business  of  life  assurance  within  the  United 
Kingdom,  shall  be  required  to  deposit  the  sum  of 
twenty  thousand  pounds  with  the  Accountant 
Genenl  of  the  Court  of  Chancery,  to  be  invested 
by  him  in  one  of  the  securities  usuaUy  accepted 
by  the  Court  for  the  investment  of  funds  placed 
nam  time  to  time  under  its  administration,  the 
company  electing  the  particular  security  and 
receiving  the  income  thereirom,  and  the  registrar 
shall  not  issue  a  certificate  of  incorporation  unless 
such  deposit  shall  have  besn  made,  and  the  Ac- 
countant Cimeral  shall  return  such  deposit  to  the 
company  so  soon  as  its  life  assurance  fiind  accu- 
nmlated  out  of  the  premiums  shall  have  amounted 
to  forty  thousand  poimds. 

4.  In  tite  ease  of  a  company  eitabliahed  after 
the  passing  of  this  Act  transacting  other  business 
besides  that  of  life  assurance,  a  separate  account 
■hall  be  kept  of  all  receipts  in  respect  of  the  life 
Msurance  and  annuity  contracts  of  the  company, 
>nd  the  sud  receipts  shall  be  carried  to  and  form 
*  separate  fund  to  be  called  the  life  assurance 
fimd  of  the  company,  and  such  fiind  shall  be  as 
•bsolntely  the  securi^  of  the  life  policy  and  an- 
ncdty  holders  as  though  it  belongea  to  a  company 
oanying  on  no  other  business  than  that  of  life 
*l*u>anoe,and  shall  not  be  liable  for  any  contracts 
of  the  company  for  which  it  would  not  have  been 
liittle  had  the  business  of  the  company  been  onlv 
ttat  of  life  assurance;  and  in  respect  to  all 
enstiog  companies,  the  exemption  of  the  life 
vnmnoe  fund  from  liability  for  other  obligations 
">*>>  to  its  life  policy  holders  shall  have  reference 
""^J^  to  the  contracts  entered  into  after  the 
PMuig  of  this  Act,  unless  b^  the  constitution  of 
w  company  such  exemption  already  exists : 
'^vided  always,  that  this  section  shall  not  apply 


to  any  contracts  made  by  any  existing  company 
by  the  terms  of  whose  deed  of  settiement  the 
whole  of  the  profits  of  all  the  business  are  paid 
exclusively  to  the  Hfe  policy  holders,  and  on  the 
face  of  which  contracts  the  Uability  of  tiie  assured 
distinctly  appears. 

5.  From  and  after  the  passing  of  this  Act,  eveiy 
company  shall,  at  the  expiration  of  each  financiu 
year  of  such  company,  prepare  a  statement  of  its 
revenue  account  for  sucn  year,  and  of  its  balance 
sheet  at  the  close  of  such  year,  in  the  farms 
respectively  contained  in  the  first  and  second 
schedules  to  this  Act. 

6.  Every  company  which,  concurrently  with 
the  granting  of  policies  of  assurance  or  annuities 
on  human  life,  transacts  any  other  kind  of  as- 
surance or  other  business,  shall,  at  the  expiration 
of  each  such  financial  year  as  aforesaid,  prepare 
statements  of  its  revenue  account  for  such  year, 
and  of  its  balance  sheet  at  the  close  of  such  year, 
in  the  forms  respectively  contained  in  the  third 
and  fourth  schedules  of  this  Act. 

7.  Every  company  shall,  once  in  eveiy  five 
years  if  established  after  the  passing  of  this  Act, 
and  once  every  ten  years  if  established  before  the 
passing  of  this  Act,  or  at  such  shorter  intervals 
as  may  be  prescribed  by  the  instrument  consti- 
tuting the  oom|wny,  or  by  its  regulations  or  bye- 
laws,  cause  an  investigation  to  be  made  into  its 
financial  condition  by  an  actuary,  and  shall  cause 
an  abstract  of  the  report  of  such  actuary  to  be 
made  in  the  form  pre8<aribed  in  the  fifth  schedule 
to  this  Act. 

8.  Every  oompany  shall,  on  or  before  the 
thirtr-first  day  of  December  one  thousand  eight 
hundred  and  seventy-two,  and  thereafter  within 
Bine  months  after  the  date  of  each  snch  investi- 
gation as  aforesaid  into  its  financial  condition, 
prepare  a  statement  of  its  life  assurance  and 
annuity  business  in  the  form  contained  in  the 
sixth  schedule  to  this  Act,  each  of  such  state- 
ments to  be  made  up  as  at  the  date  of  the  laat 
investigation,  whether  such  investigation  be  made 
previously  or  subsequently  to  the  passing  of  this 
Act :  Provided  as  follows : 

(1.)  If  the  next  financial  investigation  after  the 
passing  of  this  Act  of  any  oompany  fall 
during  the  year  one  thousand  eight  hun- 
dred and  seventy-three,  the  said  statement 
of  such  company  shall  be  prepared  within 
nine  months  afta  the  date  of  such  investi- 
gation, instead  of  on  or  before  the  thirtv- 
iirst  day  of  December  one  thousand  eight 
hundred  and  seventy-two : 

(2.)  If  such  investigation  be  made  annually  by 
any  company,  such  company  may  prepare 
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such  Btatement  at  any  time,  so  that  it  be 
made  at  least  once  in  eveiy  three  yean. 
The  expression  date  of  each  such  investigation  in 
this  section  shall  mean  the  date  to  which  the 
accounts  of  each  company  are  made  up  for  the 
purposes  of  each  such  mvestigation. 

9.  The  Board  of  Trade,  upon  the  applications 
of  or  with  the  consent  of  a  company,  nu^  alter 
the  forms  contained  in  the  schedules  to  this  Act, 
for  the  purpose  of  adaptmg  them  to  the  circum- 
stances of  such  company,  or  of  better  carrying 
into  efPect  the  objects  of  this  Act. 

10.  Every  statement  or  abstract  herein-before 
required  to  be  made  shall  be  signed  by  the 
chairman  and  two  directors  of  the  company  and 
by  the  principal  officer  managing  the  life  assur- 
ance business,  and,  if  the  company  has  a  manag- 
ing director,  br  such  managing  director,  and 
shall  be  printea ;  tjad  the  original,  so  signed  as 
aforesaid,  together  with  three  printed  copies 
thereof,  shall  be  deposited  at  the  Board  of  Trade 
within  nioe  months  of  the  dates  respectively 
herein-before  prescribed  as  the  dates  at  which  the 
same  are  to  be  prepared.  And  every  annual 
statement  so  deposited  after  the  next  mvestiga- 
tion shall  be  accompanied  by  a  printed  copy  of 
the  abstract  required  to  be  made  by  section  seven. 

11.  A  printed  copy  of  the  last  deposited  state- 
ment, abstract,  or  other  document  by  this  Act 
required  to  be  printed  shall  be  forwarded  by  the 
company,  by  post  or  otherwise,  on  application,  to 
every  shareholder  and  policy  holder  of  the  com- 
pany. 

12.  Every  company  which  is  not  registered 
under  "  The  Companies  Act,  1862,"  and  which 
has  not  incorporated  in  its  deed  of  settlement 
section  ten  of  "The  Companies  Clauses  Conso- 
lidation Act,  1846,"  shall  keep  a  "  Shareholders 
Address  Boole,"  in  accordance  with  the  provirions 
of  that  section,  and  shall  furnish,  on  appUcation, 
to  every  shareholder  and  policy  holder  of  the 
company,  a  copy  of  such  book,  on  payment  of  a 
sum  not  exceeding  sixpence  for  every  hundred 
words  required  to  be  copied  for  such  purpose. 

13.  Every  company  which  is, not  registered 
under  "  The  Companies  Act,  1862,"  shall  cause 
a  sufficient  number  of  copies  of  its  deed  of  settle- 
ment to  be  printed,  ana  shall  furnish,  on  appli- 
cation, to  every  shareholder  and  policy  holder  of 
the  company,  a  copy  of  such  deed  of  settlement 
on  pajnnent  of  a  sum  not  exceeding  two  shillings 
and  sixpence. 

14.  Where  it  is  intended  to  amalgamate  two  or 
more  companies,  or  to  transfer  the  hfe  assurance 
business  of  one  company  to  another,  the  directors 


of  any  one  or  more  of  sucb  companiea  may  ippfy 
to  the  Court,  by  petition,  to  aaoction  the  pro- 
posed arrangement,  notice  of  snch  application 
Deing  published  in  the  Giasette,  and  uie  Conrt, 
after  nearing  the  directors  and  other  persons 
whom  it  considers  entitled  to  be  heard  upon  the 
petition,  may  confirm  the  same  if  it  is  satisfied 
that  no  sufficient  objection  to  the  aRangemeit 
has  been  established. 

Before  any  such  application  is  made  to  the 
Court,  a  statement  of  the  nature  of  the  amal^- 
mation  or  transfer,  as  the  case  may  be,  together 
with  an  abstract  containing  the  material  facts 
embodied  in  the  agreement  or  deed  under  nhidi 
such  amalgamation  or  transfo:  is  propoMd  to  be 
effected,  and  copies  of  the  actuarial  or  other  re- 
ports upon  which  such  agreement  or  deed  ii 
founded,  shall  be  forwarded  to  each  policy  holder 
of  both  companies  in  case  of  amalgamation,  or  to 
each  policy  holder  of  the  transferred  company  in 
case  of  transfor,  by  the  same  being  transmitted  in 
manner  provided  by  section  one  hundred  and 
thirty-six  of  The  Companies  Clauses  Consolida- 
tion Act,  1845,  for  the  transmission  to  shareholdot 
of  notices  not  requiring  to  be  served  personallj; 
and  the  agreement  or  deed  under  which  each 
amalgamation  or  transfer  is  effected  shall  be  open 
for  the  inspection  of  the  pohcy  holders  and  shue- 
holders  at  the  office  or  offices  of  the  company  or 
oompanies  for  a  period  of  fifteoa  davs  alter  th* 
issuing  of  the  absteact  herein  providea. 

The  Court  shall  not  sanction  any  amalgams^ 
or  transfer  in  any  case  in  which  it  appears  to  the 
Court  that  policy  holders  representing  one  tenth 
or  more  of  the  total  amount  assured  in  any  ooin- 
pany  which  it  is  proposed  to  amalgamate,  or  in 
any  company  the  business  of  which  it  is  proposed 
to  transfer,  dissent  from  audi  amalganiation  or 
transfer. 

No  company  sh^l  «nalgamate  with  another, 
or  transfer  its  business  to  another,  unless  soeh 
amalgamation  or  transfer  is  con&nned  by  the 
Court  in  accordance  with  this  section. 

Provided  always,  that  this  section  shall  not 
apply  in  anv  case  in  which  the  business  cf  any 
company  which  is  sought  to  be  amalgamated  or 
transferred  does  not  comprise  the  bnsiness  of  1% 
assurance. 

15.  When  an  amalgamation  takra  plaoe  between 
any  companies,  or  when  the  business  of  one  oem- 

Eany  is  transf»red  to  another  company,  tiie  com- 
ined  company  or  the  purchaong  company,  as  the 
case  may  be,  snail,  witnin  ten  days  from  the  date 
of  the  completion  of  the  amalgamation  or  tzansfer, 
deposit  with  the  Board  of  TVade  certified  copiei 
of  statements  of  the  assets  and  lidrilities  of  the 
companies  concerned  in  such  amalgimation  or 
transfer,  together  with  a  statement  of  the  nature 
and  terms  of  the  amiJgamation  or  transfer,  and* 
certified  copy  of  the  agreement  or  deed  andw 
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wfaich  such  amalgaination  or  transfer  is  effected, 
and  certified  copies  of  the  actuarial  or  other  re- 
ports upon  which  such  agreement  or  deed  is 
founded ;  and  the  statement  and  agreement  oe 
deed  of  amalgamation  or  transfer  shall  be  accom- 
panied hj  a  declaration  under  the  hand  of  the 
ctudnnan  of  each  company  and  the  principal 
manaj^ng  officer  of  each  company,  that  to  the  best 
of  their  belief  eveiy  pajrment  made  or  to  be  made 
to  any  person  whatsoever  on  account  of  the  said 
amalgamation  or  transfer  is  therein  fally  set  forth, 
and  that  no  other  papnents  beyond  those  set 
fbrth  have  been  made  or  are  to  be  made  either  in 
money,  policies,  bonds,  valuable  securities,  or 
other  property  by  or  with  the  knowledge  of  any 
parties  to  the  said  amalgamation  or  transfer. 

16.  The  Board  of  Trade  may  direct  any  printed 
or  other  documents  required  by  this  Act,  or  cer- 
tified copies  thereof,  to  be  kept  by  the  registrar 
of  Joint  Stodc  Companies  or  other  officer  of  the 
Board  of  Trade ;  and  any  person  may,  on  pay- 
ment of  such  fees  as  the  Board  of  Trade  may 
direct,  inspect  the  same  at  his  office,  and  procure 
copies  thereof. 

1 7.  Every  statement,  abstract,  or  other  docu- 
ment deposited  with  the  Board  of  Trade  or  with 
the  registrar  of  Joint  Stock  Companies  under 
this  Act  shall  be  receivable  in  evidence ;  and  every 
document  purporting  to  be  certified  by  one  dt 
the  secretaries  or  assistant  secretaries  of  the  Board 
of  Trade,  or  by  the  said  registrar,  to  be  such  de- 
posited document,  and  every  document  purporting 
to  be  similarly  certified  to  be  a  copy  of  such 
deposited  document,  shall,  if  produced  out  of  the 
custody  of  the  Board  of  Trade  or  of  the  said  regis- 
trar, be  deemed  to  be  such  deposited  document  as 
aforesaid,  or  a  copy  thereof,  and  shall  be  received 
in  evidence  as  if  it  were  the  original  document, 
unless  some  variation  between  it  and  the  original 
document  shall  be  proved. 

18.  Every  company  which  makes  default  in 
complying  with  the  requirements  of  this  Act  shall 
be  liable  to  a  penalty  not  exceeding  fifty  pounds 
for  every  day  during  which  the  default  continues; 
and  if  default  continue  for  a  period  of  three 
months  after  notice  of  default  by  the  Board  of 
Trade,  which  notice  shall  be  published  in  one  or 
more  newspapers  as  the  Board  of  Trade  may 
direct,  and  after  such  publication  the  Court  may 
order  the  winding  up  of  the  company,  in  accord- 
ance with  The  Companies  Act,  1862,  upon  the 
application  of  one  or  more  policy  holders  or  share- 
itolden. 

19.  If  any  statement,  abstract,  or  other  docu- 
ment required  by  this  Act  is  false  in  any  particular 
to  the  Imowledge  of  any  person  who  signs  the 
same,  such  person  shall  be  liable  on  conviction 
thereof  on  indictment  to  fine  and  imprisonment. 


or  on  summaiy  conviction  thereof  to  a  penalty 
not  exceeding  fifty  pounds. 

20.  Every  penalty  imposed  by  this  Act  shall  be 
recovered  and  applied  in  the  same  manner  as 
penalties  imposed  by  The  Companies  Act,  1862, 
are  recoverable  and  applicable. 

21 .  The  Court  may  order  the  winding  up  of 
any  company,  in  accordance  with  The  Companies 
Act,  1862,  on  the  application  of  one  or  more 
jjolicy  holders  or  shareholders,  upon  its  being 
proved  to  the  satisfaction  of  the  Court  that  the 
company  is  insolvent,  and  in  determining  whether 
or  not  the  company  is  insolvent  the  Court  shall 
take  into  account  its  contingent  or  prospective 
liability  under  policies  and  annuity  and  other 
existing  contracts ;  but  the  Court  shall  not  give 
a  hearing  to  the  petition  until  security  for  costs 
for  such  amount  as  the  jud^e  shall  think  reason- 
able shall  be  given,  and  until  a  prim&  facie  case 
shall  also  be  established  to  the  satisfaction  of  the 
judge ;  and  in  the  case  of  a  proprietary  company 
having  an  uncalled  capital  of  an  amount  sufficient 
with  the  future  premiums  receivable  by  the  com- 
pany to  make  up  the  actual  invested  assets  equal 
to  the  amount  of  the  estimated  Uabilities,  the 
Court  shall  suspend  further  proceedings  on  the 
petition  for  a  reasonable  time  (in  the  discretion  of 
the  Court)  to  enable  the  uncalled  capital,  or  a 
sufficient  part  thereof,  to  be  called  up ;  and  if  at  the 
end  of  the  original  or  any  extended  time  for  which 
the  proceedings  shall  have  been  suspended  such 
an  amount  shall  not  have  been  realized  by  means 
of  calls  as,  with  the  already  invested  assets,  to  be 
equal  to  the  liabilities,  an  order  shall  be  made  on 
the  petition  as  if  the  company  bad  been  proved 
insolvent. 

22.  The  Court,  in  the  case  of  a  company  which 
has  been  proved  to  be  insolvent,  may,  if  it  thinks 
fit,  reduce  the  amount  of  the  contracts  of  the 
company  upon  such -terms  and  subject  to  such 
conditions  as  the  Court  thinks  just,  in  place  of 
making  a  winding-up  order. 

23.  Any  notice  which  is  by  this  Act  required 
to  be  sent  to  any  policy  holder  may  be  addressed 
and  sent  to  the  person  to  whom  notices  respecting 
such  policy  are  usually  sent,  and  any  notice  so 
addressed  and  sent  sh^  be  deemed  and  taken  to 
be  notice  to  the  holder  of  such  policy. 

24.  The  Board  of  Trade  shall  lay  annually 
before  Parliament  the  statements  and  abstracts 
of  reports  deposited  with  them  under  this  Act 
during  the  preceding  year. 

25.  This  Act  shall  not  affect  the  Commissioners 
for  the  Reduction  of  the  National  Debt,  nor  the 
Postmaster  General,  acting  under  the  authorities 
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vested  in  them  tespectiveljr  by  the  Acts  tenth 
Georse  the  Fourth,  chapter  forty-one,  third  and 
fourth  WiUiam   the  Fourth,  chapter   fourteen. 


sixteenth  and  seventeenth  Victoria,  chapter  for^- 
five,  and  twenty-seventh  and  twenty-eighth  Vic- 
toria, chapter  forty-three. 


First  Schbdui.b. 


Rev 

enue  Account  of  the 

for  the  vear  endinir 

. 

■ 

18     . 

£  t.   d. 

1     18     . 

£  t,  I 

(Date.) 

Amount  of  fbnds  at  the  begin- 
ning of  the  year 

Premiums         ... 

Coiuideration  for  aumides 
granted         ... 

Interest  and  dividends  - 

Other  receipts  (accounts  to  be 
specified) 

(Date.) 

Claims  nader  policies  (aittf  de- 

daotion  of  sums  reHuaued)  - 
SurrendeiB        -           .            . 
Aimnities          ... 
Commission      ... 
Expenses  of  managoneot 
Dividends  and  bonoaes  to  share- 

holders  (if  any) 
Other  pa3rments  (accoants  to  be 

specified)       ... 
Amoont  of  Ainds  at  the  end  of  the 

year,  as  per  Second  Schedule 

£ 

=^S^ 

HoU  1. — Companies  having  separate  accoants  for  annuities  to  return  the  particulars  of  their  annnitf 

business  in  a  eepamte  statement 
Note  2. — Items  in  this  and  in  the  accoants  in  the  Third  and  Fifth  Schedules  should  be  the  net  amoimtt 

after  deduction  of  the  amounts  paid  and  received  in  respect  of  rewusnrances. 


Skcono  Schkdolk. 


Balance  sheet  of  the 

on  the                                          18      . 

Liabilities. 

£    :    d. 

Assets. 

£    I.   <L 

Shareholders'  capital  paid  up 

Mortgages  on  property  within  the  United 
Kingdom        .... 

(if  any)       -           -           -  £ 

Assurance  Aind 

Do.         do.          out  of  the  United 
Kingdom       .... 

Annuity  fund  (if  any) 

Loans  on  the  company's  policies 

Other  funds,  if  any,  to  be  speci- 

Investments: 

fied  - 

In  British  Government  securities 

secarities           ... 
Foreign  government           do. 

Total  funds  as  per  First  Schedule           £ 

Claims  admitted  but  not  paid  *    • 

Bailway  and  othnr  debentures  and 
debenture  stocks 

Other  sums    owing   by  the  company* 

(accounts  to  be  specified) 

ordinary)           ... 
House  property     ... 
Other  investments  (to  be  specified) 

Agents' balances            ... 
Outstanding  premiums .            .             • 
Do.       interest       ... 
Cash: 

On  depoat    -           •    £ 
In  hand  and  on  cnrrent 
account 

Other  assets  (to  be  specified)    • 

£ 

- 

*  Note. — ^These  items  are  included  in  the  corresponding  items  in  the  First  Schedule. 
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Revenue  Acoonnts  of  the 


Third  Scueoulc. 
for  the  year  endin  g_ 


CDat*) 


Amonnt  of  life  assorance  fhnd  at 

the  beginning  of  the  year     - 
Prenunms,   after   dednction  of 

re-aMurance  premiuma 
Consideration     for      annnitiea 

granted         .  .  . 

Interest  and  dividenda  - 
Other  receipts  (aecoonts  to  be 

specified)      ... 


(No.  1.)    Life  Absuhance  Accoont, 
(Date.) 


Claims  under  life  policies  (after 

deduction  (rf  sums  re-aasored) 
Sorrendeis  ... 
Annuities  ... 
Commission  ... 
Expenses  of  management 
Other  payments  (accounts  to  be 

specified)      ... 
Amount  of  life  assurance  fund  at 

the  end  of  the  year,  aa  per 

Fourth  Schedule 


Note. — Companies  having  separate  accounts  Ibr  annuities  to  return  the  particulars  of  tbor  annuity  business  in  a 

separate  statement 


(No.  2.)  Fire  Account. 


Amount  of  fire  insurance  fund 
at  the  beginning  of  the  year  - 

Premiums  received,  after  deduc- 
tion of  re-assurances 

Other  receipts  to  be  specified    - 


Losses  by  fire,  after  dednction  ; 

of  re- assurances       -  -   > 

Expenses  of  management  -   ' 

Commission      -     ■       -  -    ' 

Other  payments  to  be  specified- 
Amount  of  fire  insurance  fund 

at  the  end  of  the  year,  as  per 

Fourth  Schedule 


Kotc^When  marine  or  any  other  branch  of  business  is  carried  on,  the  income  and  expenditure  thereof  to  be 

in  like  manner  stated  in  a  separate  account. 

(No.  3.)  Profit  and  Loss  Account. 


Balance  of  last  year's  account  - 
Interest  and  dividends  not  carried 

to  other  accounts 
Profit  realised  (accounts  to  be 

specified)      .  .  - 

Other  receipts  -  -  - 


Dividends  and  bonuses  to  share- 
holders        ... 

Expenses  not  charged  to  other 
accounts       ... 

Loss  realised  (accounts  to  be 
specified)      .  .  - 

Other  payments 

Balance  as  per  Fourth  Schedule 


Note.— This  account  is  not  required  if  the  items  have  been  incorporated  in  the  other  accounts  of  this 

schedule. 

Vol.  XLVin.    Law  Jour.  Stat.  o 
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Fourth  Schedulk. 


Balance  Sheet  of  the  _ 


on  the 


18 


Liabilities. 

£    «.     d. 

ASSBIS. 

i   ».  I 

Shareholdera  capital 

General  reserve  fund  (if  any) 

Life  assurance  fiind*    -           -           • 

Mortgages  on  property   vithin   the 
United  Kingdom       -           -      - 

Do.           do.           oat  of  the 
United  Kingdom  -           -           - 

Annnity  fiind  (if  any)* 

Loans  on  the  company's  policies 

Fire  fund        .           .           .           - 

LiTestments  : 

Marine  fiind .           -           - 

In  British  Government  secorities  • 

Profit  and  loss  (if  any) 

Other  (iinds,  if  any,  to  be  specified 

TnHlan  mxd  Colooial        do. 

Foreign                          do. 

Railway    and   other  debentures 
and  debenture  stocks     - 

e 

Claims  under  life  policies    £    ».    d. 
admitted  but   not    yet 
paid* 

Do.        shares   (preference    and 
ordinary)        ... 

1         HoQse  property 

Outstanding  fire  losses    - 

Other  investments  (to  he  specified) 

Do.    marine  do. 

Other  sums  owing  by  the 
company  (accounts  to 
be  specified)    - 

Loans  upon  personal  secnrity 
Agents  balances       -            .            . 
Outstanding  premiums 

Do.       interest 

Cuh: 

' 

On  deposit    -         •£ 

In    hand    and    on 
current  account  • 

Other  assets  (to  be  specified) 

e 

£ 

*  If  the  life  assurance  fund  b,  in  accordance  with  section  4.  of  this  Act,  a  separate  trust  fimd  for  the  aok 
secnrity  of  the  life  policy  holders,  a  separate  balance  sheet  for  the  hfe  branch  may  be  given  in  the  form  con- 
tained in  Schedule  2.  lii  other  respects  the  company  is  to  observe  the  above  form.  See  also  note  to  Secwifl 
Schedule. 
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Fifth  Schbdi'lk. 


Statbmbnt  respectincr  the  Valuation  of  the 
Liabilities  under  Life  Policies  and 
Annuities  of  the  ,  to  he 

made  by  the  Actuary. 

(The  answers  should  he  numbered  to  accord  with 
the  numbers  of  the  corresponding  questions.) 

1.  The  date  up  to  which  the  valuation  is  made. 

2.  The  prinaples  upon  which  the  valuation 
and  distribution  of  profits  among  the_  policy 
holders  are  made,  and  whether  these  principles 
were  determined  by  the  instrument  constituting 
the  company,  or  by  its  regulations  or  byelaws,  or 
otherwise. 

3.  The  table  or  tables  of  mortality  used  in  the 
valuation. 

4.  The  rate  or  rates  of  interest  assumed  in  the 
calculations. 

5.  The  proportion  of  the  annual  premium 
income,  if  any,  reserved  as  a  provision  for  future 
expenses  and  profits.  (If  none,  state  how  this 
proviaion  is  made.) 

6.  The  consolidated  revenue  account  since  the 
last  valuation,  or,  in  case  of  a  company  which 
has  made  no  valuation,  since  the  commencement 
of  the  business.  (This  return  should  be  made  in 
the  form  annexed.) 


7.  The  liabilities  of  the  company  under  life 
policies  and  annuities  at  the  date  of  the  valua- 
tion, showing  the  number  of  policies,  the  amount 
assured,  and  the  amount  of  premiums  payable 
annually  under  each  class  of  policies,  both  with 
and  without  participation  in  profits;  and  also 
the  net  liabilities  and  assets  of  the  company, 
with  the  amount  of  surplus  or  deficiency.  (These 
returns  should  be  made  in  the  forms  annexed.) 

8.  The  time  during  which  a  policy  must  be 
in  force  in  order  to  entitle  it  to  shiare  in  the 
profits. 

9.  The  results  of  the  valuation,  showing — 
(1.)  The  total  amount  of  profit  made  by  the 

company. 

(2.)  The  amount  of  profit  divided  among  the 
policy  holders,  and  the  number  and  amount 
of  the  policies  which  participated. 

(3.)  Specimens  of  bonuses  allotted  to  policies 
for  100/.  effected  at  the  respective  ages  of 
20,  30, 40,  and  50,  and  having  been  respec- 
tively in  force  for  five  years,  ten  years,  and 
upwards,  at  intervals  of  five  years  respec- 
tively, together  with  the  amounts  appor^ 
tioned  under  the  various  modes  in  which 
the  bonus  might  be  received. 


(Form  referred  to  under  heading  No.  6.  in  the  Fifth  Schedule.) 

Consolidated  Revenue  Account  of  the ^for 

commencing and  ending 


_  years 


£      «.    d. 

£      «.    d. 

Amoont  of  funds  on            18   ,^— the 

Claims  nnd^r  policies  (after  deduction 

b^inning  of            -            -            - 

of  sums  re-assnred)      ... 

Preniiunifl  (after  deduction  of  re-assar. 

Annuities        ,        .        .        ,        . 

ance  preminnu)  -          -        .        - 

Commission            -            - 

Consideration  for  annnities  granted     - 

Expenses  of  management     . 
Dividends    and    bonuses    to    share- 

Interest  and  dividends 

holdere  (if  any) 
Other  payments  (accounts  to  be  speci- 

Other recopts  (accounts  to  be  specified) 

fied)          ...            - 
Amount  of  funds  on               18      , — 
the  end  of  the  period,  as  per  First 
(or  Third)  Schedule 

£ 

£ 

o  2 
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(Form  referred  to  under  heading  No.  7.  in  Fifth  Schedule.) 
Summary  and  Valuation  of  the  Policies  of  the  as  at 


18 


Particulars  of  the  Poucns  for  Valuation. 

VAI.VATI0V. 

Smns 
assured 

and 
bonuses. 

1 
omoe      1       ^e' 

aaoertained. 

raloebythe      Tables  Interest      peroest. 

of  Traiuactions.             Number 
1       of 
poUciea. 

Sums           Office             ^e' 
»«»»»?d     yearly  pre-  y««lri»»- 

and      r^iis.       miuniB.if 
bonuses.  {                   J  computed. 

Nrt 

liability. 

ASSURANCES. 

I.  With  participatum  in 
profits. 

For  whole  term  of  life     - 
Other  classes  (to  be  speci- 
fied)     - 
Extra  premiums  payable  - 

Total  Assurances  with 
profits 

1 

n.  Without  participation 
in  profits. 

For  whole  term  of  life     - 
Other  classes  (to  be  speci- 
fied)     - 
Extra  premiums  paj^ble  - 

Total  Assurances  with- 
out profits    - 

Total  assurances 
Deduct  re-assuraooes    • 

Ket  amount  of  assur- 
ances 
A^ustments,  if  any     - 

ANNUITIES. 

Immediate 

Other  classes  (to  be  speci* 
fied)         -            -        - 

• 

Total  of  the  results  - 

. 

llie  term  "  extra  premium  "  in  this  Act  shall  be  taken  to  mean  the  charge  fi>r  any  risk  not  prorided  ftr 
in  the  minimom  contract  premium.  If  policies  are  issued  in  or  for  any  coimtry  at  rates  of  premium  dedatei 
ftom  tables  other  than  the  European  mortality  tables  adopted  by  the  company,  separate  schedslas  siodlar  ia 
form  to  the  above  most  be  fUmisbed. 
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(Form  referred  to  under  heading  No.  7.  in  Fifth  Schedule.) 
Valuation  Balance  Shkkt  of  «s  «t 


18 


Dr. 


To  net  lialnlity  under  Asnirance  and 
Annuity  transactions  (as  per  sum- 
mary statement  ^orided  in  Sobe- 
doleS)       .  .  -  . 

Tosnrpliis,  if  any      .  .  . 


Cr. 


By  life  assurance  and  annnity  funds 
(as  per  balance  slieet  nnder  Sche- 
dule 2  or  4) 

By  defi<aency,  if  any 


£ 


Sixth  Schkdulk. 


Statbmbnt  of  the  Life  Assurance  and  An- 
nuity Business  of  the 
on  the  18    . 

CHie  answers  should  be  numbered  to  accord  with 
the  numbers  of  the  corresponding  questions. 
Statements  of  re-assurances  corresponding  to 
the  statements  in  respect  of  assurances,  under 
headings  2,  3,  4,  5,  and  6,  are  to  be  given.) 

1.  The  published  table  or  tables  of  premiums 
for  assurances  for  the  whole  term  of  life  which 
are  in  nse  at  the  date  above  mentioned. 

2.  The  total  amount  assured  on  lives  for  the 
whole  term  of  life,  which  are  in  existence  at  the 
date  above  mentioned,  distinguishing  the  portions 
assured  with  and  without  profits,  stating  sepa- 
rately the  total  reversionary  bonuses  and  speci- 
fring  the  sums  assured  for  each  year  of  life  nrom 
the  youngest  to  the  oldest  ages. 

3.  The  amount  of  premiums  receivable  annually 
for  each  year  of  life,  after  deducting  the  abate- 
ments made  by  the  application  of  bonuses,  in 
respect  of  the  respective  assurances  mentioned 
under  heading  No.  2,  distinguishing  ordinary 
from  extra  premiums. 

4.  The  total  amount  assured  under  classes  of 
assurance  business,  other  than  for  the  whole 
term  of  Ufe,  distinguishing  the  sums  assured 
imder  eaeh  class,  and  stating  separately  the 
•mount  assured  with  and  without  profits,  and  the 
total  amount  of  reversionary  bonuses. 

5.  The  amount  of  premiums  receivable  an- 
nually in  respect  of  each  such  special  class  of 


assurances  mentioned  under  heading  No.  4,  dis- 
tinguishing ordinary  from  extra  premiums. 

6.  The  total  amount  of  premiums  which  has 
been  received  from  the  commencement  upon  all 
policies  under  each  special  class  mentioned  under 
Heading  4  which  are  in  force  at  the  date  above 
mentioned. 

7.  The  total  amount  of  immediate  annuities 
on  lives,  distinguishing  the  amounts  for  each  year 
of  life. 

8.  The  amount  of  all  annuities  other  than  those 
specified  under  heading  No.  7,  distinguishing  the 
amount  of  annuities  payable  under  each  class, 
the  amount  of  premiums  annually  receivable,  and 
the  amount  of  consideration  money  received  in 
respect  of  each  such  class,  and  the  total  amount 
of  premiums  received  from  the  commencement 
upon  all  deferred  annuities. 

9.  The  average  rate  of  interest  at  which  the 
life  assurance  fund  of  the  company  was  invested 
at  the  close  of  each  year  during  tne  period  since 
the  last  investigation. 

10.  A  table  of  minimum  values,  if  any,  allowed 
for  the  surrender  of  policies  for  the  whole  term 
of  lifie  and  for  endowments  and  endowment  as- 
surances, or  a  statement  of  the  method  pursued 
in  calculating  t>uch  surrender  values,  with  instances 
of  its  application  to  policies  of  different  standing 
and  taken  out  at  various  interval  ages  firom  the 
youngest  to  the  oldest. 

Separate  statements  to  be  furnished  for  busi- 
ness at  other  than  European  rates,  together  with 
a  statement  of  the  manner  in  which  policies  on 
unhealthy  lives  are  dealt  with. 
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Chap.  62. 
The  Factory  and  fForkshop  Act,  1870. 


1.  Short  title. 


ABSTBACT  OF  THE  BNACTMBNT8. 
Preliminary. 


Part  I. — Print  Works  and  Blxachino  and  Dykino  Works. 

2.  Construction  of  Jet. 

3.  Definition  of  terms. 

4.  AppUeation  of  Factory  Acts  to  print  toorks  and  bleaching  and  dyeing/  works. 

5.  Repeal  of  Acts. 

Part  II. — Fruit  and  Fish  Preskkves. 

6.  Modification  as  regards  manufa<^vres  of  preserves  of  fruit  and  fish  of  30  te  Si  Viet.  e.  103. 

anrf  30  4-  31  Vict.  c.  146.  .'.''* 

Schedules, 


An  Act  to  amend  and  extend  the  Acts 
relating  to  Factories  and  Workshops. 
(9th  August  1870.) 

Wherkas  it  is  expedient  to  extend  the  Acts 
relating  to  factories  to  print  works  and  bleaching 
and  dyeing  works,  and  to  amend  the  Acts  relating 
to  factories  and  workshops : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

Prelinunary. 

1.  This  Act  may  be  cited  as  "  The  Factory  and 
Workshop  Act,  1870." 

Part  I. — Print  Works  and  Bleacbino 
AND  Dyeing  Works. 

2.  This  part  of  this  Act  shall  be  construed  as 
one  with  the  Factory  Acts  Extension  Act,  1867, 
in  this  part  of  this  Act  referred  to  as  the  principal 
Act. 

3.  In  this  Act — 

The  term  "  print  works "  means  any  premises 
in  which  any  persons  are  employed  to  print 
figures,  patterns,  or  designs  upon  any  cot- 
ton, linen,  woollen,  worsted,  or  silken  yam, 
or  upon  any  woven  or  felted  fabric,  not  being 
paper: 

The  term  "  bleaching  and  dyeing  works  "  means 
any  premises,  whether  in  the  open  air  or  not, 
in  wnich  the  processes  of  bleaching,  beetling, 
dyeing,  calendering,  finishing,  hooking,  lap- 


ping, and  making  up  and  packing  any  yam 
or  cloth  of  any  material,  or  the  Messing  or 
finishing  of  lace,  or  any  one  or  more  of  such 
processes,  or  any  process  incidenti^  thereto, 
are  or  is  earned  on. 

4.  After  the  first  day  of  Januaiy  one  thousand 
eight  hundred  and  seventy-two,  the  principal  Act 
and  the  schedule  thereto  (containing  tiie  perma- 
nent modifications)  shall  apply  to  print  worb 
and  bleaching  and  dyeing  works,  in  the  same 
manner  in  all  respects  as  if  the  word  "ftctory" 
had  been  defined  by  section  three  of  the  priiicipsl 
Act  to  mean  print  works   and   bleaching  and 
dyeing  works,  subject,  nevertheless,  to  the  fol- 
lovring  qualification  : 
The  schedule  to  the  principal  Act  shall  be 
construed  as  if  there  were  contained  in  th»t 
schedule  the  permanent  modifications  con- 
tained in  the  first  schedule  to  this  Act. 
Provided  that  during  the  year  beginning  on 
the  first  day  of  Januaiy  one  thousand  eight  nnn- 
dred  and  seventy-one  the  following  i«gulations 
shall  be  observed  in  print  wwks,  in  Tnritey'«d 
dveing  works,  and  in  the  process  of  opai*ir 
bleaching;  (that  is  to  say,) 

1.  Children  shall  be  employed  only  for  tiie 

same  time  and  subject  to  the  sameoon- 
ditions  for  and  subject  to  which  yomig 
persons  exceeding  thirteen  years  of  a^ 
will  be  allowed  to  be  employed  tiierein 
after  the  first  day  of  Jannaiyone  thounad 
eight  hundred  and  seventy^two : 

2.  No  woman  and  no  female  child  oryonng 

person  shall  be  employed  at  night  except 
so  far  as  she  will  be  aUowed  to  be  so  em- 
ployed after  the  first  day  of  Januaiy  one 
thousand  eight  handled  and  seventy-two: 
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And  for  tiie  purpose  of  enforcing  the  said  regu- 
lations the  principal  Act  shall  apply  to  such  works 
and  inrocess  in  tne  same  manner  and  subject  to 
the  stune  qualification  as  it  will  apply  thereto 
after  the  firat  day  of  Jannaiy  one  thousand  eight 
hundred  and  seventy-two. 

5.  After  the  first  of  Jannary  one  thousand 
eight  hundred  and  seventy-two,  the  Acts  men- 
tioned in  the  first  part  of  the  third  schedule  to 
tiiis  Act  shall  be  repealed,  and  the  Act  men- 
tioned in  the  second  part  of  the  same  schedule 


shall  be  repealed  to  the  extent  in  <^e  third  column 
of  that  schedule  mentioned. 


Part  II. — Fruit  and  Fish  Prebrrvbb. 

6.  The  schedule  to  the  Factory  Acts  Extension 
Act,  1867,  and  the  schedule  to  the  Workshop 
Regulation  Act,  1867,  shall  be  construed  as  if 
there  were  contained  in  each  of  those  schedules 
the  permanent  modification  contained  in  the 
second  schedule  to  this  Act. 


First  Scrbdulb. 


Pkrmanbnt  Modifications. 

1.  Whereas  the  customs  or  exigencies  of  the 
trade  require  that  in  print  works  and  bleaching 
and  dyeing  works  male  young  persons  of  the  age 
of  sixteen  years  and  upwards  should  be  occa- 
sionally employed  beyond  the  hours  allowed  by 
the  Factory  Acts :  It  shall  be  lawful  for  one  of 
Her  Maje^y's  Principal  Secretaries  of  State,  on 
due  proof  to  his  satis&ction  that  such  customs  or 
exigencies  exist  in  the  case  of  any  print  works,  or 
bleaching  and  dyeing  works,  and  that  such  occa- 
uonal  employment  is  not  injurious  to  the  health 
of  such  male  young  persons,  from  time  to  time, 
by  order  to  be  advertised  in  the  London  Gazette, 
or  otherwise  published  in  such  manner  as  he  may 
think  fit,  to  give  permission  that  in  the  case  of 
any  particular  foctory  or  class  of  factories  male 
young  persons  of  sixteen  years  of  age  and  up- 
wards may  be  employed  for  a  period  not  exceeding 
fifteen  hours  on  any  one  day : 

Provided  that — 

1st.  Thev  are  not  so  employed  except  between 
the  hours  of  six  in  the  morning  and  nine 
in  the  evening. 

2d.  In  addition  to  the  time  allowed  under  the 
Factory  Acts  for  meals,  they  shall  be  al- 
lowed half  an  hoiur  for  a  meal  after  the 
hour  of  six  in  the  evening. 

3d.  They  are  not  so  employed  on  the  whole  for 
more  than  seventy-two  days  in  any  period 
of  twelve  months,  or  for  more  than  five 
consecutive  days  in  any  one  week. 

2.  Where  it  is  shown  to  one  of  Her  Majesty's 
Principal  Secretaries  of  State  that,  by  reason  of 
the  nature  of  any  process  in  any  print  works  or 
bleaching  and  dyeing  works,  the  time  for  the 
completion  of  such  process  cannot  be  accurately 
fixed,  it  shall  be  lawful  for  such  Secretarv  of 
State  firom  time  to  time,  by  order,  to  be  adver- 
tised in  the  London  Gazette  or  otherwise  pub- 
liahed  in  such  manner  as  he  may  think  fit,  to 
give  permission  in  the  case  of  any  fiMjtoiy  or  dass 


of  factories  that  if,  during  the  time  limited  by  the 
order  or  during  the  continuance  of  the  order, 
such  process  is  m  an  incomplete  state  at  the  hour 
at  which  any  child,  young  person,  or  woman 
employed  in  such  process  is  required  by  this  Act 
to  cease  work,  such  child,  young  person,  or 
woman  may  be  employed  in  such  process  for  a 
period  not  exceeding  thirty  minutes  beyond  the 
said  hour. 

3.  In  bleachiiig  and  dyeing  works  time  lost  by 
the  breakage  of  machineir  or  by  reason  of  frost 
or  snow  may  be  recovered  in  the  same  manner 
and  subject  to  the  same  conditions  as  time 
lost  by  stoppages  from  want  of  water  or  from 
too  much  water  may  be  recovered  under  the 
Factorv  Acts. 

4.  So  much  of  the  Factory  Acts  as  provides 
that  all  the  young  persons  employed  in  a  factory 
shall  have  the  time  for  meals  at  the  same  period 
of  the  d^  shall  not  apply  to  male  young  persons 
employed  in  that  part  of  any  print  works  or 
bleaching  and  dyeing  works  in  which  the  process 
of  dyeing  or  open-air  bleaching  is  carried  on; 
and  nothing  in  the  Factory  Acts  shall  be  deemed 
to  prevent  m  any  such  part  any  male  young  per- 
son, during  the  time  allowed  for  meals  to  any 
other  young  person  or  to  any  child  or  woman, 
from  being  employed  or  allowed  to  remain  in  any 
room  in  which  any.  manufacturing  process  is 
carried  on,  or  to  prevent,  during  the  time 
allowed  fbr  meals  to  any  male  young  person, 
any  other  young  person  or  any  child  or  woman 
from  being  employed  or  allowed  to  remain  in 
any  room  in  which  any  manufacturing  process  is 
carried  on. 

5.  So  much  of  the  Factory  Acts  as  provides 
that  in  any  fiictory  in  which  the  labour  of  young 
persons  is  restricted  to  ten  hours  in  any  one  day 
a  child  may  be  employed  ten  hours  in  any  one 
day  on  three  alternate  days  of  eveiy  week,  sub- 
ject to  the  conditions  specified  in  the  said  Factory 
Acts,  shall  extend  to  authorise,  in  print  works 
and  bleaching  and  dyeing  works  in  which  the 
labour  of  young  persons  is  restricted  to  ten  hours 
and  a  half  in  any  one  day,  the  employment  of 
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ohfldren  fcnr  ten  houn  and  a  half  in  any  one  day 
on  three  alternate  days  of  eroy  ««ek,  subject  to 
tlie  said  conditions. 

6.  In  the  operation  of  bleaching  by  the  open- 
air  process,  and  in  the  process  of  Turkey-red 
dyeing,  whenever  emergencies  arising  firom  the 
state  of  the  weather  or  the  nature  of  the  pro- 
cesses render  it  necessary,  any  woman  or  young 
person  may,  subject  to  the  provisions  of  the 
principal  Act  and  this  Act,  work  according  to 
the  accustomed  hours  of  the  trade :  Provided 
that— 

(I.)  The  hours  of  actual  work  do  not  exceed 
ten  and  a  half  hours  in  any  one  day : 

(2.)  The  hours  of  actual  work  do  not  exceed 
sixty  hours  in  any  one  week,  such  week  to 
be  reckoned  between  midnight  on  Satur- 
day night  and  midnight  on  the  succeeding 
Saturday  night : 

(3.)  Reasonable  inten'als  for  meals,  amounting 
in  the  whole  to  not  less  than  the  amount 
of  time  required  for  such  inten'als  by  the 
Factory  Acts,  shall  be  allowed  to  sucli 
woman  or  young  person : 

(4.)  No  such  woman  or  young  person  shall  be 
so  employed  between  stven  o'clock  in  the 
evening  and  five  o'clock  next  morning. 
Provided  that,  for  the  purpose  only  of  preventing 
any  damage  which  may  arise  from  spontaneous 
combustion  in  the  process  of  Turkey-red  dyeing, 
or  from  any  extraordinary  atmospheric  influence 
in  the  process  of  open-air  bleaching,  women 
and  young  persons  may  be  employed  so  far  as  is 
necessary  for  the  purpose  of  preventing  sudi 
damage. 

7.  Whereas  the  exigencies  of  the  processes  of 
Turkey-red  dyeing  require  that  the  hours  between 
which  young  persons,  and  women,  or  certain  sets 
of  them,  may  be  employed,  should  be  varied  so 
as  to  correspond  to  the  accustomed  hours  of  the 
trade :  It  is  hereby  declared,  that  it  shall  be 
lawful  for  one  of  Her  M^esty's  frineipal  Secre- 
taries of  State  from  time  to  time,  by  oraer,  to  be 
advertised  in  the  London  Gazette,  or  otherwise 
published  in  such  manner  as  he  may  think  fit, 
to  give  permission  that  in  the  case  of  any  par- 
ticular factory  or  class  of  factories  in  which  the 
process  of  Turkey-red  dyeing  is  carried  on,  young 
persons  and  women,  or  any  of  thraii,  or  any  seta 
of  them,  or  of  any  <rf  them,  may,  during  the  time 
specified  in  the  order,  or  until  farther  order,  or 
on  any  dav  or  days  named  in  such  order,  be 
employed  m  such  process  between  the  hours 
specified  in  the  osrder  instead  of  between  the 
hours  prescribed  by  the  Factory  Acts;  and,  so 
fsr  as  respects  the  persons  referreid  to  in  any  such 
order,  the  Factoiy  Acta  shall,  during  the  con- 
tinuance of  such  order,  be  read  as  if  the  hours 
specified  in  the  order  were  throughout  such  Acts 


Bubstitnted^ix  the  houw  pietcribed  by  Ae  Faetoqr 
Acta:  Prorided tb«t— 

(1.)  No  yoon^  person    or   wonoan   shall  be 
employed  m  pursuance  of  such  order  after 
half-past  four  o'dock  in  the  aftenuxm  of 
Saturday: 
(2.)  Notice  of  the  hows  between  -whidi  wona 
and  young  persons  are  to  be  employed  in 
pursuance  of  this  modification,  in  sod 
form  as  the  inspectors  of  &ct(»ies  may 
direct,  and  signed  by  one  of  such  in- 
spectors, and  tile  occupier  or  his  agent, 
shall,  during  the  continuance  of  Uie  ader, 
be  kept  bung  up  in  such  conspicuous  pises 
in  the  factoiy  as  may  be  required  by  one 
of  such  inspectors. 
8.  AVhere,  under  the  modifications  oontained 
in  any  schedule  to  the  principal  Act  or  to  iiaa 
Act,  any  child,  young  person,  or  woman  is  em- 
ployed otherwise  than   under  an  order  of  the 
Sea«tary  of  State,   during  any   hours  different 
from  those  of  the  Factory  Acts,  the  day  on  which 
and  the  period  during  which  he  or  she  ii  so 
employed  shall  be  entered  by  the  occupier  of  the 
fikctory  in  a  register,  which  shall  be  in  such  form 
as  the  Inspectors  of  Factories  may  direct,  aad 
shall    be  deemed  to  be  a  register  within  the 
meaning  of  the  Factory  Acts. 


SCCOND    SCUBDCLB. 


PbrMANENT  MoDiriCATIOK. 

In  the  manufacture  of  preserves  from  fruit,  sad 
in  the  processes  of  preserving  or  cuiiag  fish, 
women  may  be  employed  between  the  first  of 
June  and  the  twenty-fourth  day  of  December  for 
a  poiod  not  exceeding  fourteen  houn  on  any  oae 
day: 
Provided  that — 

1st.  They  shall  not  be  so  employed  except 
between  the  hours  of  six  in  the  moniog 
and  eight  in  the  evening,  or  in  a  fsctory 
in  which  permission  has  been  given  by  tl» 
Secretary  of  State  to  work  bettreen  the 
hours  of  seven  in  the  morning  and  seven 
in  the  evening,  or  of  eight  in  uie  morning 
and  eight  in  Uie  evening,  then  except  be- 
tween the  hours  of  seven  in  the  morning 
and  nine  in  the  evening,  or  ught  io  the 
morning  and  ten  in  the  evening,  as  tiw 
case  mar  be. 

In  addition  to  the  time  allowed  under  the 
Factory  Acts  for  meals,  they  sh^  be 
allowed  half  an  hour  for  a  meal  after  the 
hour  of  five  in  the  evening. 
They  shall  not  be  so  employed  on  the 
whole   for  more   than    nmeiy-six   dajt 


2d. 


3d. 


Digitized  by 


Google 


CHAP.  62.] 


33  &  34  VICTORIA.  1870. 


217 


daring  ttie  Baid  period  between  die  first 
day  of  June  and  the  twentjr-foorth  day  of 
December. 


4th.  They  shall  not  be  so  employed  for  more 
than  five  consecutive  days  in  any  one 
week. 


Third  Schkdolb. 


FiBBT  Part. 
Acts  wholly  repealed. 


Tear  and  Chapter. 

TiUe. 

8  &  9  Vict.  c.  29.       - 
10  &  11  Vict.  c.  70.    - 
23  &  24  Vict.  c.  78.   - 

An  Act  to  regulate  the  labour  of  children,  young  persons,  and  women  in  the 

print  works. 
An  Act  to  amend  the  law  as  to  the  school  attendance  of  children  employed 

in  print  works. 
An  Act  to  place  the  employment  of  women,  young  persons,  and  children  in 

bleaching  works  and  dyeing  works  under  the  regulations  of  the  Factories 

Acts. 
An  Act  to  prevent  the  employment  of  women  and  children  during  the 

night  in  certain  operations  connected  with  bleaching  by  the  open-air 

26  &  26  Vict.  c.  8.     - 

26  &  27  Vict.  c.  38.   - 

27  &  28  Vict.  c.  98.    - 

An  Act  to  amend  the  Act  for  placing  the  employment  of  women,  young 
persons,  and  children  in  bleaching  and  dyeing  works  under  the  regulation 
of  the  Factories  Acts. 

An  Act  for  extending  the  provisions  of  "  The  Bleaching  and  Dyeing  Works 
Act,  1860." 

Second  Part. 
.  Act  partly  repealed. 


Tear  and  Chapter. 

Title. 

Extent  of  Bepeal. 

30  &  31  Viet.  c.  103. 

The  Factory  Acta  Extension  Act,  1867 

Paragraphs  two  and 
thrM  n  section  five. 

Chap.  63. 
The  Wages  Arrestment  Ltmtatum  {Scotland)  Act. 


ABSTRACT  OF  THR  KNACTMBNTS. 


1.  fVag«$  cf  artifieer*  noi  to  be  liabk  to  arrestment  for  debts  contracted  qfter  1  January  1871. 

2.  Limitatton  qf  UabiUty  of  aageg  to  arrestment. 

3.  As  to  debts  iitemred  before  passing  of  Act. 

4.  Act  not  to  affect  decrees  for  alimentary  allowances  or  for  rates  and  totes. 
6.  Short  titU. 
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STATUTES  OF  THE  BEALM. 


[chap.  63. 


An  Act  to  limit  Wages  Arrestment  in 
Scotland,  (9th  August  1870.) 

Wrerkas  great  erils  have  arisen  through  the 
arrestment  of  wages  of  labooren,  manufacturers, 
artificers,  and  other  workpeople,  and  also  by  the 

Cdsions  relating  to  such  arrestment  in  the  Act 
of  Victoria,  chapter  forty-one,  and  it  is  de- 
sirable to  remedy  these  evils  : 

Be  it  hereby  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  ConunoDS,  in  this  present  Parliament  asaem- 
bled,  and  by  the  authority  of  the  same : 

1.  That  from  and  after  the  first  day  of  January 
one  thousand  eight  hnndred  and  seventy-one  the 
wages  of  all  labourers,  farm  servants,  manufac- 
tnrers,  artificers,  and  workpeople  shall  cease  to 
be  liable  to  arrestment  for  aebts  contracted  sub- 
sequent to  the  passing  of  this  Act,  save  as  herein- 
after excepted. 

2.  If  the  amount  of  wages  earned  exceeds 
twenty  shillings  per  week,  any  surplus  above 
that  amount  shall  still  be  liable  to  arrestment  as 
before  the  passing  of  this  Act,  but  the  expense  or 
coet  of  any  such  arrestment  shall  not  be  charge- 


able against  the  debtor  unless  in  virtoe  d  snch 
anestment  Uie  anesting  craditor  shall  recover 
a  simi  larger  than  the  amount  of  sodi  expense  at 
cost. 

3.  No  arrestment  of  wages  shall  hereafter 
attach  more  than  the  amount  of  any  surploa 
above  twenty  shillings  per  week,  unless  it  snaU 
be  stated  on  the  face  of  tibe  arrestment  or  in- 
dorsed thereon  that  the  debt  in  respect  of  which 
it  is  used  was  incurred  prior  to  the  passing  of 
this  Act ;  and  such  statement  may  be  made  by 
a  memorandum  on  the  arrestment  aubacribed  l^ 
the  officer  executing  the  same. 

4.  This  Act  shall  in  no  way  affect  arrestments 
in  virtue  of  decrees  for  alimentary  allowances  or 
payments,  or  for  rates  and  taxes  imposed  by  law, 
but  every  arrestment  used  after  the  first  day  of 
January  one  thousand  eight  hundred  and  seventy- 
one  for  such  alimentary  allowances  or  payments, 
or  for  rates  and  taxes  imposed  by  law,  shall  set 
forth  the  nature  of  the  debt  for  which  it  has  been 
used,  otherwise  the  same  shall  not  be  effectuaL 

5.  This  Act  may  be  cited  as  "The  Wages 
Arrestment  limitation  (Scotland)  Act." 


Chap.  64. 
The  Petty  Sessions  Clerk  {Ireland)  Act,  1858,  Amendment  Act,  1870. 


ABSTRACT  OF  THB  BNACTMBNT8. 

1.  Short  titk. 

2.  Order  for  amalgamatuM  of  districts  may  he  rescinded. 


An  Act  to  amend  the  Petty  Sessions 
Clerk  (Ireland)  Act,  1858. 

(9th  August  1870.) 

Wbbrbas  it  is  expedient  to  amend  the  Petty 
Sessions  Clerk  (Ireland)  Act,  1858  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Miyesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  tiie  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Petty  Sessions  Clerk  (Ireland)  Act,  1858, 
Amendment  Act,  1870." 


2.  Where  any  order  has  been  made  by  the 
Lord  Lieutensint  under  the  provisions  of  the  said 
Petty  Sessions  Oerk  (Ireland)  Act,  1858,  that 
two  or  more  petty  sessions  districts  shall  be 
served  by  one  and  the  same  person  as  clerk,  and 
if  after  the  making  of  the  same  the  justices  at 
quarter  sessions  for  the  division  of  the  county  in 
which  such  districts,  or  any  of  the  same,  sie 
situate,  shall  represent  to  the  Lord  Lieutoiaiit 
that  the  service  of  such  districte  by  one  clerk  a 
inconvenient,  the  Lord  lieutenant  may  rescind 
the  said  order  by  notice  to  be  published  in  the 
Dublin  Gazette,  and  to  be  notified  to  the  clerk 
of  the  peace  of  the  county  in  which  tiie  said 
districts  are  situate,  by  the  chief  or  under  secre- 
tanr  to  the  Lord  Lieutenant,  and  thereupon  such 
oraer  shall  be  nuU  and  void. 
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Chap.  65. 
The  Larceny  {Advertisements)  Act,  1870. 


ABSTRACT  OP  THE   BNACTMKNT8. 


1.  Short  title. 

2.  D^nition  of  "  newspaper." 

3.  Limitation  of  actions  for  advertisements  of  reward  for  return  of  stolen  property. 

4.  Staji  qf  proceedings  in  action  brought  b^ore  passing  cf  the  Act. 


An  Act  to  amend  the  Lav  relating 
to  Advertisements  respecting  Stolen 
Goods.  (9th  August  1870.) 

Whereas  under  section  one  hundred  and  two 
of  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reigii  of  Her  present 
Majesty,  chanter  ninety-six,  intituled  "An  Act 
"  to  consolidate  and  amend  the  Statute  Law 
"  of  England  and  Ireland  relating  to  Larceny 
"  and  other  similar  offences,"  any  person  who 
prints  or  publishes  advertisements  for  the  return 
of  stolen  goods  without  questions  being  asked, 
or  the  like  advertisements  therein  mentioned, 
fiorfeits  the  sum  of  fifty  pounds  to  any  person 
who  will  sue  for  the  same  by  action  of  debt : 

And  whereas  the  provision  in  the  said  section 
has  given  occasion  to  many  vexatious  proceedings 
at  l^e  instance  of  common  informers  against 
printers  and  publishers  of  newspapers,  and  it  is 
expedient  to  discourage  the  same: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mqeaty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Larceny 
(Advertisements)  Act,  1870,  and  shall  be  con- 
strued as  one  with  the  recited  Act,  which  may 
be  cited  as  The  Larceny  Act,  1861,  and  that  Act 
and  this  Act  may  be  cited  together  as  the 
Larceny  Acts,  1861  and  1870. 

2.  In  this  Act  the  term  "  newspaper  "  means 
a  newspaper  as  defined  for  the  purposes  of  the 
Acta  for  the  time  being  in  force  relating  to  the 
carriage  of  newspapers  1^  post. 


3.  Every  action  against  the  printer  or  publisher 
of  a  newspaper  to  recover  a  forfeiture  under  seo* 
tion  one  hundred  and  two  of  The  Larceny  Act, 
1861,  shall  be  brought  within  six  months  after 
the  forfeiture  is  incurred,  and  no  such  action 
against  the  printer  or  publisher  of  a  newspaper 
shall  be  brought  imless  the  assent  in  writing 
of  Her  Mf^esty's  AttoroOT  General  or  Solicitor 
General  for  England,  if  the  action  is  brought  in 
England,  or  for  Ireland,  if  the  action  is  brought 
in  Ireland,  ha%  been  first  obtained  to  the  bringing 
of  such  action. 

4.  Where  any  action  has  been  brought  before 
the  pafTsing  of  this  Act  against  the  printer  or 
pnbbsher  of  any  newspaper  for  the  recovetr  of 
any  forfeiture  incurred  tmder  section  one  hundred 
and  two  of  The  Larceny  Act,  1861 ,  the  defendant 
in  such  action  may  apply  to  a  judge,  if  the  action 
is  brought  in  England,  of  one  of  the  Superior 
Courts  at  Westminster,  and  if  the  action  is 
brought  in  Ireland,  of  one  of  the  Superior  Courts 
at  Dublin,  and  such  judge  upon  sucn  application 
and  upon  proof  that  sufficient  notice  of  the 
application  has  been  given  to  the  plaintiff  or  his 
attorney,  shall  order  that  upon  payment  by  the 
defendant  of  the  plaintiff's  costs  out  of  pocket, 
incurred  in  the  action  up  to  the  tmie  of  the 
application,  the  action  shall  be  discontinued,  or 
(if  the  forfeiture  was  incurred  within  six  months 
before  the  passing  of  this  Act)  shall  be  discon- 
tinued unless  the  plaintiff  before  the  expiration 
of  six  months  from  the  date  of  the  forfeiture 
obtain  the  assent  required  bv  this  Act  to  the 
bringing  of  such  action,  and  shall  be  stayed 
anm  such  assent  is  obtained. 
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STATUTES  OF  THE  REALM. 


[chap.  6t. 


Chap.  66. 
The  British  Columbia  Government  Act,  1870. 


ABSTRACT  OF  THB  BNACTMBNTS. 

1.  Short  title. 

2.  Interpretatiom  of  term  "  Governor." 

3.  Power  to  Her  Majesty  by  Order  in  Cowneil  to  eomtitute  a  LegieUtwre. 

4.  Power  to  Her  Mc^etty  to  delegate  certain  powers  to  the  Gocemor  ^British  Columbia. 


An  Act  to  make  further  provision  for 
the  Government  of  British  Columbia. 
(9th  August  1870.) 

Whbrbas  in  pursuance  of  the  powers  rested 
in  Her  Mqestv  by  an  Aet  passed  in  the  session 
holden  in  the  twenty-first  and  twenty-second 
years  of  Her  Majesty's  reign,  intituled  "  An  Act 
"  to  provide  for  the  Government  of  British  Co- 
"  lombia,"  Her  Majesty  did,  by  an  Order  in 
Council,  bearing  date  the  eleventh  day  of  June 
one  thousand  eight  hundred  and  sixty-tbree,  con- 
stitute a  Legislature  consisting  of  the  Governor 
and  a  Legislative  Ck>uncil  in  the  said  colony  of 
British  Columbia :  • 

And  whereas  by  the  British  Columbia  Act  of 
1866  Vancouver  island  was  united  to  British 
Columbia  and  made  subject  to  the  said  Legisla- 
ture, and  the  number  of  the  Legislative  Council 
was  increased  so  as  to  provide  for  the  representa- 
tion of  Vanoonver  Island  c 

And  whereas  it  is  expedient  to  alter  the  con- 
stitution of  the  said  Legislature : 

Be  it  thaiefore  enacted  by  the  Queen's  most 
Excellent  M^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  aa- 
sembled,  and  by  the  autnority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  "The  British 
Columbia  Government  Act,  1870." 

2.  For  the  puipoaes  of  this  Act,  the  term 
"  Governor  "  shall  mean  the  officer  for  the  time 
being  administering  the  government  of  British 
Columbia. 


3.  Her  Majesty  may,  by  any  Order  or  Orden 
in  Council,  revoke  the  said  recited  Ordw  in 
Council,  and  may  from  time  to  time  make,  and 
when  made  revoke  or  alter.  Orders  in  Council  for 
oonstitutinK  a  Legislature  consisting  of  the  Go- 
vernor and  a  Legislative  Council  for  the  sud 
colony,  and  may  by  any  such  Order  miJie  such 
provisions  and  regulations  respecting  the  cont^ 
tution,  powers,  and  proceedings  of  the  said 
Legislature  or  either  branch  thereof,  the  number, 
the  appointment,  and  election  of  the  memben  di 
the  Legislati^'e  Council,  their  tenure  of  ofBce, 
and  generally  in  respect  to  such  Legklatnte  or 
either  brancn  thereof,  as  may  seem  to  her  ex- 
pedient. 


4.  Her  Majesty  may  from  time  to  time,  by  laj 
such  Order  or  Orders  in  Council,  empowv  the 
Governor  of  the  sud  colony,  with  or  without  aay 
conditions  or  restrictions,  by  proclamation,  to 
determine  the  qualification  of  electors  and  of 
elective  members  of  the  Legislative  Council,  snd 
to  make  provision  for  the  division  of  the  said 
colony  into  convenient  electoral  distiicts;  for 
the  registration  of  persons  qualified  to  vote,  and 
the  compilation  ana  revision  of  lists  of  all  snc^ 
persons ;  for  the  appointment  of  returning  ofBcen ; 
for  the  issuing,  executing,  and  returning  &e 
necesmry  writs  ror  the  election  of  members  to  the 
said  Legislative  Council;  for  taking  the  poll 
thereat,  and  determining  the  validity  of  all  dis- 
puted returns;  and  generally  for  securing  tiie 
orderly,  effective,  and  impartial  conduct  of  sudi 
elections,  and  to  revoke  any  proclamation  pie- 
viously  made. 


Chap.  67. 
The  Army  EnUgtment  Act,  1870. 


ABSTRACT  OP  THB  BNACTMBNTS. 

1.  Short  title. 

2.  Twelve  years  the  limit  <if  enlistment. 

3.  Terms  ^enlif^meiif. 

4.  Change  t^  service. 
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5. 

6. 

7. 

8. 

9. 
10. 
11. 
12, 
13. 
14. 

15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 


In  imminent  neUional  danger.  Her  Majesty  may  eontinne  soldiers  in  army  service. 
Enlistment  for  general  service,  SfC. 
Effect  of  attachment  to  a  regiment. 
Re-engagement  of  soldiers. 
Limit  of  numbers. 

Continuanee  m  Her  Majesty's  service  after  twenty-one  years  therein. 
Prolongation  of  enlistment  in  certain  cases. 
Rules  for  reckoning  service. 
Disekargt  on  completion  of  service. 

Provisions  m  Reserve  Force  Act,  1867,  and  Militia  Reserve  Act,  1867,  as  to  calling 
reserve  and  militia  into  active  service,  extended  to  cases  of  imminent  national  danger. 
Soldiers  tcko  have  exceeded  the  first  term  of  their  engagement  may  be  enrolled  tn  reserve. 
Power  of  Secretary  of  State  to  issue  orders  and  forms. 
Saving  of  provisions  of  Acts  relating  to  enlistment. 
Application  of  Act  to  men  under  Army  Enlistment  Act,  1867. 
Training  of  first  class  of  reserve  force. 
Service  of  notices  on  reserve  force. 
Repeal. 
D^nition  of  Secretary  of  State. 


An  Act  to  shorten  the  time  of  Active 
Service  in  the  Army,  and  to  amend 
in  certain  respects  the  Law  of  Enlist- 
ment (9th  August  1870.) 

Wbcrbas  it  is  expedient  to  shorten  the  period 
of  umy  service  of  soldiers  enlisted  to  serve  in 
Her  Mi^esty's  anny,  and  to  establish  a  reserve 
force  which  may  be  called  into  active  service  in 
»  time  of  emergent;  and  also  to  amend  in  certain 
respects  the  law  or  enlistment  in  Her  M^esty's 
•rmy: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Army  En- 
listment Act,  1870." 

2.  From  and  after  the  passing  of  this  Act,  no 
person  shall  be  enlisted  for  the  first  term  of  his 
engagement  to  serve  Her  Mi^esty  as  a  soldier  for 
a  longer  period  than  twelve  years,  to  be  reckoned 
from  the  day  on  which  the  recruit  is  attested  for 


3.  Enlistments  under  this  Act  shall  be  as 
follows:  either 

(I.)  For  the  whole  of  the  said  period,  in  army 
service;  or 

(2.)  For  a  portion  of  the  said  period,  to  be  fixed 
from  time  to  time  by  the  Secretary  of 
State  and  specified  in  the  attestation  paper, 
in  army  service,  and  for  the  residue  tnereof 
in  the  first  class  of  the  reserve  force  esta- 
blished under  the  provisions  of  the  Reserve 
Force  Act,  1867 ;  but  nothing  in  this 
clause  shall  interfere  with  the  power  of 


Her  Migesty  to  enlist  men  for  a  lest  period 
than  twelve  years  in  army  service  alone. 

4.  The  Secretary  of  State  may  firom  time  to 
time  by  general  or  special  regulations  vary  the 
conditions  of  service  so  as  to  permit  a  soldier  who 
has  served  not  less  than  three  years  in  army 
service,  with  sach  soldier's  free  assent,  either 

(1.)  To  enter  the  reserve  force  at  once  for  the 
residue  unexpired  of  his  term  of  twelve 
years;  or 

(2.)  To  extend  his  army  sovioe  for  the  residue 
unexpired  of  his  term  of  twelve  years. 

5.  It  shall  be  lawful  for  Hier  Mq'esty,  in  case 
of  imminent  national  danger  or  of  great  emer- 
gent^, the  occasion  being  first  communicated  to 
Pwliainent  if  Parliament  be  then  sitting,  or  de- 
clared br  proclamation,  in  pursuance  of  an  ordet' 
of  Her  M^esty  in  Council,  if  Parliament  be  not 
then  sitting,  to  direct  that  any  soldier  enlisted 
under  this  Act  shall  at  any  time  within  the  perkid 
of  twelve  years  for  which  he  has  been  enlisted 
eontinae  in  or  re-enter  apon  army  service  for  such 
periods  from  time  to  time,  not  exceeding  in  the 
whole  the  unexpired  residue  c^  the  term  of  his 
enlistment,  as  Her  Majesty  may  determine ;  and 
upon  such  order  being  issued  evenr  soldier  to 
wnom  it  applies  shall  he  bound  to  obey  the  same 
in  the  same  manner  as  if  it  had  formed  part  of 
this  Act.  When  any  such  soldier  is  directed  to 
re-enter  upon  army  service  under  this  section,  it 
shall  be  lawful  for  the  military  authorities  to 
attach  him  to  any  regiment  of  that  arm  or  branch 
of  the  ser\'ice  in  which  he  has  previously  served. 

6.  From  and  after  the  passing  of  this  Act,  all 
enlistments,  except  as  herein-after  mentioned, 
shall  be  for  general  service ;  and  it  shall  be  lawful 
for  the  military  authorities  to  post  any  recruit  so 
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enlisted  to  any  regiment  or  corps,  and  at  any 
time  within  fifteen  months  after  his  attestation 
to  direct  him  to  be  attached  to  any  regiment  or 
corps ;  but  the  Secreta^  of  State  may,  from  time 
to  time,  by  any  general  or  special  regulations, 
permit  recruits  to  be  enlisted  for  particular  regi- 
ments, and  in  such  case  they  shall  at  once  be 
attached  to  such  regiments. 

7.  When  a  soldier  has  been  attached  to  a 
regiment  or  corps  he  shall  serve  therein  for  the 

Eeriod  of  his  army  service ;  provided  that  it  shall 
e  lawful  for  the  military  authorities  to  transfer 
him  to  any  regiment  or  corps  of  the  same  arm 
or  branch  of  the  service  serving  in  the  United 
Kingdom,  in  the  following  cases ; 
(1.)  When  he  has  been  invalided  from  foreign 

service ; 
(2.)  When,  in  the  case  of  his  regiment  or  corps 
being  ordered  on   foreign   service,  he  is 
either  unfit  for  foreign  service  by  reason  of 
his  health,  or  is  within  two  years  of  the  ter- 
mination of  the  period  of  his  army  service, 
or  of  his  enlistment,  or  of  such  re-engage- 
ment as  is  herein-after  mentioned ; 
and  to  a  regiment  or  corps  of  the  same  arm  or 
branch  of  the  service  serving  abroad,  when,  in 
the  case  of  his  regiment  or  corps  being  on  foreign 
service,  and  ordered  to  return  home,  ne  has  more 
than  two  years  to  serve  previous  to  the  termina- 
tion of  the  period  of  his  army  service  :  Provided 
that  the  power  of  transfer  in  this  case  shall  not 
apply  to  any  man  who  enlists  for  the  whole  of 
the  period  of  twelve  years  in  army  service,  or  to 
any  man  who,  having  enlisted  for  a  portion  of 
the  said  period  in  army  service,  has  extended 
his  army  service  for  the  residue  unexpired  of  his 
term  of  twelve  years,  or  to  any  man  who  has  re- 
engaged. 

Provided  also,  that  nothing  in  this  section 
contained  shall  a£Fect  the  powers  of  transfemng 
soldiers  contuned  in  any  Act  for  punishing 
mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  for  their  quarters,  for  the 
time  being  in  force. 

8.  Anv  soldier 

(1.)  Who   being   in  army  service  has   com- 
menced the  twelfth  year  from  his  first 
enlistment,  or 
(2.)  Who  being  within    three    years  of   the 
expiration  of  his  first  enlistment  and  in 
army  service  has  been  ordered  but  has  not 
yet  proceeded  on  foreign  service, 
may,  with  the  approval  of  his  commanding  officer 
or  of  some  other  competent  military  authority, 
and  subject  to  such  regulations  as  may  from  time 
to  time  be  made  by  the  Secretary  of  State,  be  re- 
engaged for  such  further  perioa  of  army  service 
as  will  make  up  a  total  continuous  period  of 


twenty-one  years  in  Her  Mi^esty's  service,  reckon- 
ing from  the  time  of  his  first  enlistment. 

9.  The  number  of  men  serving  in  the  militia 
reserve  under  the  Militia  Reserve  Act,  1867,  and 
in  the  army  reserve,  first  class,  under  the  Rwerve 
Force  Act,  1867,  and  this  Act,  shall  not  exceed 
in  the  whole  sixty  thousand. 

10.  Any  soldier  who  has  completed  a  totsl 
period  of  twenty-one  years  sen-ice  may  give 
notice  to  his  commanding  officer  of  his  desire  to 
continue  in  Her  Meyestj's  service;  and  if  hit 
commanding  officer  or  any  other  competent 
militaiy  authority  approve  of  such  application 
he  may  be  continued  as  a  soldier  in  tne  same 
manner  in  all  respects  as  if  his  term  of  service 
were  still  unexpired,  except  that  it  sh^  be  lawful 
for  him  to  claim  his  discnarge  at  the  expiration 
of  any  period  of  three  months  after  he  has  given 
notice  to  his  commanding  officer  of  his  wuh  to 
be  discharged. 

11.  Any  soldier  whose  period  of  army  ssrice 
or  whose  whole  period  of  enlistment,  as  the  osse 
may  be,  expires  while  a  state  of  war  exists  be- 
tween Her  Majesty  and  any  foreign  power,  or 
while  he  is  serving  on  foreign  service,  or  on  tar 
colonial  or  Indian  station,  may  be  detained  ana 
his  service  may  be  prolonged  fw  such  furUier 
period  not  exceeding  twelve  montju  as  the  Score- 
tary  of  State  or  the  commanding  officer  at  At 
station  may  direct ;  but  at  the  expiration  of  audi 
prolonged  service,  or  sooner,  if  the  said  Secretsir 
of  Sti^  or  commanding  officer  see  fit,  sora 
soldier  shall  be  transferred  to  the  resove  force 
or  discharged,  as  the  case  may  be,  and  if  serriof 
abroad  he  shall,  unless  he  desires  to  remain  at 
the  place  whoe  he  is  serving,  be  sent  home  at  the 
public  charge,  with  all  convenient  speed,  and 
after  his  arrival  he  shall  be  transferred  to  the 
reserve  force  or  discharged,  as  the  case  may  be. 

12.  In  reckoning  the  service  of  a  soldier  fat 
the  purposes  of  discharge  under  the  provisions 
of  this  Act,  all  periods  of  time  shall  be  exclnded 
during  which  he  has  been  absent  from  his  duty 
for  any  of  the  following  causes ;  that  is  to  say, 

1.  unprisonment;  provided  that  imprisonment 

shall  not  for  the  purposes  of  this  sectioo 
inolnde  detention  in  respect  of  any  trisl 
which  results  in  the  acquittal  or  discharge 
of  the  prisoner. 

2.  Desertion. 

3.  Absence  without  leave  exceeding  five  days. 

4.  Detention  as  a  prisoner  of  war,  unless  it 

appear  to  the  satisfaction  of  a  _  «>oit- 
roartial  to  be  summoned  on  his  rgoinin? 
Her  Majesty's  service  that  he  was  not 
taken   prisoner  through  his   own  wiMU 
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neglect  of  duty,  and  that  he  tqoined  as 
soon  as  he  oould  and  ought  to  have 
done. 

13.  Etctt- soldier  who  has  completed  his  period 
of  service  or  of  anny  service,  according  to  the 
provisions  of  this  Act,  shall  be  entitled  to  his 
discharge,  or  transfer  to  the  reserve  force,  as  the 
case  may  he,  unless  at  the  time  of  the  expiration 
of  such  period  of  service  he  stands  diarged  with 
tiie  commission  of  any  offence,  in  which  case  his 
discharge  or  transfer  to  the  reserve  force  shall  be 
deferrea,  until  he  has  undergone  his  trial  and  any 
punishment  awarded  to  him. 

14.  Whereas  by  the  Reserve  Force  .\ct,  1867, 
section  ten,  it  is  provided  that  in  case  of  actual 
invasion  or  imminent  danger  thereof,  or  in  case 
a  state  of  war  exists  between  Her  Mtyesty  and 
any  foreign  power,  it  shall  be  lawful  for  Her 
M^esty  by  proclamation  to  direct  that  the  reserve 
force  by  that  Act  constituted,  or  such  part  thereof 
as  Her  Majesty  may  think  fit,  be  called  out  on 
permanent  service : 

And  whereas  by  the  Militia  Reserve  Act,  1867, 
section  eight,  it  is  provided  that  whenever  a  state 
of  war  exists  between  Her  Mqesty  and  any 
Ccocign  power,  and  in  all  cases  of  actual  invasion 
at  imminent  danger  thereof,  it  shall  be  lawful  for 
Her  Muesty  to  order  that  the  men  enlisted  under 
the  said  Act  or  such  of  them  as  Her  Majesty 
xoay  judge  necessary  shall  enter  upon  anny 
•ervioe: 

And  whereas  it  is  expedient  to  assimilate  the 
conditions  under  which  men  of  the  reserve  force 
established  under  the  said  Acts  of  one  thousand 
dght  bnndred  and  sixty-seven  may  be  called  to 
enter  upon  army  service  to  those  under  which 
men  enlisted  under  this  Act  may  be  directed  to 
owitinue  in  or  re-enter  upon  army  service : 

Be  it  enacted  as  follows  : 

1.  Section  ten  of  the  Reserve  Force  Aot,  1867, 

shall  be  construed  as  if  the  words  "  in 
"  case  of  imminent  national  danger  or 
"  of  great  emergency,  the  occasion  being 
"  first  communicated  to  Parliament  if 
"  Parliament  he  then  sitting,  or  declared 
"  by  proclamation,"  were  inserted  in  the 
said  section  in  place  of  the  words  "  in  case 
"  of  actual  invasion  or  imminent  danger 
"  thereof,  or  in  case  a  state  of  war  exists 
"  between  Her  Majesty  and  any  fweign 
"  power :" 

2.  Section  eight  of  the  Militia  Reserve  Act, 

1867,  shall  be  construed  as  if  the  words 
"  in  case  of  iouninent  national  danger  or 
"  of  great  emergency,  the  occasion  being 
"  first  commumcated  to  Parliament  if 
"  Parliament  be  then  sitting,  or  declared 
"  by  proclamation,"  were  inserted  in  the 
said  section  in  place  of  the  words  "when- 


"  ever  a  state  of  war  exists  between  Her 
"  M^esty  and  any  foreign  power,  and  in 
"  all  cases  of  actual  invasion  or  imminent 
"  danger  thereof." 
Provided  that  nothing  in  this  section  contained 
shall  affect  any  person  enlisted  under  the  said 
Acts  of  one  thousand  eight  hundred  and  sixty- 
seven  before  this  Act  comes  into  operation,  except 
with  his  own  consent. 

16.  From  and  after  ike  passing  of  this  Act,  any 
soldier  who  is  serving  or  has  served  in  any  of 
Her  Majesty's  regular  forces,  and  whose  service 
(or  past  service)  has  exceeded  the  first  term  of 
his  enlistment,  may  be  enrolled  to  serve  in  the 
first  class  of  the  reserve  force  established  under 
the  Army  Reserve  Act,  1867 ;  provided  that  no 
such  soldier  is  when  so  enroUeid  above  the  age  of 
thirty-four  years. 

16.  The  Secretary  of  State  may  from  time  to 
time  issue  such  orders  and  forms  for  enlisting 
recruits  and  for  otherwise  carrying  into  effect 
this  Act  as  he  thinks  expedient,  and  any  orders 
and  forms  so  issued  shall  be  of  the  same  force  as 
if  expressly  enacted  in  this  Act. 

17.  All  provisions  of  any  Act  of  Parliament 
for  the  time  being  in  force  relating  to  the  enlist- 
ment of  recruits  for  Her  M^esty's  army  shall, 
in  so  far  as  they  are  not  inconsistent  with  this 
Act,  be  deemed  to  be  incorporated  with  this  Act, 
and  to  apply  accordingly  to  any  enlistments  made 
in  pursuance  of  this  Act. 

18.  This  Act  shall  appl^  to  men  serving  for 
the  first  term  of  their  enhstment  under  the  Act 
of  the  session  holden  in  the  tenth  and  eleventh 
years  of  Her  Majesty's  reign,  chapter  thirty- 
seven,  intituled  "An  Act  for  limiting  the  term 
"  of  service  in  the  army,"  and  the  Anny  Enlist- 
ment Act,  1867,  in  the  same  manner  as  if  they 
had  been  enlisted  under  this  Act ;  provided  that 
this  Act  shall  not  be  applied  to  any  man  enlisted 
under  such  last-mentioned  Act,  except  with  his 
own  consent. 

19.  The  Secretary  of  State  may  ttava.  time  to 
time  make  regulations  for  the  truning  of  persona 
serving  in  pursuance  of  this  Aot  in  the  first  class 
of  the  reserve  force  in  such  manner  and  during 
such  periods  as  he  may  consider  to  interfere  as 
little  as  possible  with  their  ordinary  trades  or 
occupations,  and  as  do  not  exceed  in  any  one 
year  twelve  whole  days  or  twenty  drills. 

20.  The  Secretarr  of  State  may  require  the 
chief  officer  of  police  in  every  mstrict  in  the 
United  Kingdom  to  cause  to  he  served  within 
his  district  any  notice  the  Secretary  of  State  may 
desire  to  be  served  on  any  membos  of  the  reserve 
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focoes  in  luch  district ;  utd  «U  officers  and  nMn 
of  every  police  fone  shall  oonform  to  the  orders 
of  the  Bud  Secretaiy  of  State  in  relation  to  the 
service  of  such   notices   given   through    such 


"  The  reserve  forces "  shall  mean  the  army 
reserve,  the  militia  reserve,  and  any  other  reserve 
finces  as  defined  by  Act  of  Parliament,  also  the 
militia,  yeomanry,  volunteers,  and  anv  otiier 
land  forces  whatever  within  the  United  King- 
dom, serving  or  liable  to  be  called  upon  to  serve 


Her  M^esty  in  any  militMy  capacity  tod  not 
forming  part  of  the  regular  am^. 

21.  From  and  after  the  Mssing  of  tiiit  Act, 
section  eight  of  the  Beserve  Force  Act,  1867,  and 
all  enactments  inconsistent  inth  this  Act,  dull 
be  repealed. 

22.  The  Secretary  of  State  sliaH  mean  any 
one  of  Her  Migesty's  Principal  Secretaries  of 
State. 


Chap.  68. 
Militia  Aett  Amendment. 


ABSTRACT  OP  THB  BNACTMBNT8. 

1.  Amendment  qfthe  Acts  relating  to  the  UiUtitt  in  ease*  ofemeryeney. 

2.  Pttrliament  to  he  summoned  tcUkin  ten  days. 


An  Act  to  amend  the  Acts  relating  to 
the  Militia  of  the  United  Kingdom. 

(9th  August  1870.) 

WuBRBAS  under  the  Acts  in  force  concerning 
the  Militia  of  the  United  Kingdoai  the  Militiia 
can  be  drawn  out  and  embodied  in  England  and 
Scotland  respectively  only  in  case  of  actual  in- 
vasion or  of  imminent  danger  of  invasion,  or  in 
case  of  rebellion  or  insurrection,  or  in  case  of  a 
state  of  war  existing  between  Her  Migesty  and  a 
foreign  power;  and  in  Ireland  only  in  case  of 
actuu  invasion,  rebellion,  or  insuTKction,  or  of 
immediate  danger  thereof,  or  in  case  of  a  state  of 
war  existing  between  Her  Majesty  and  a  foreign 
power: 

And  whereas  under  the  Acts  aforesaid  addi- 
tional Militia  cnn  be  raised  only  in  case  of  actual 
invasion  or  imminent  danger  thereof ; 

And  whereas  it  is  expedient  to  amend  the 
aforesaid  Acts  as  herein-aner  mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mtgesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  case  of  imminent  national  danger  or  of 
great  emergency,  the  occasion  being  first  com- 
municated to  Parliament,  if  Parliament  be  then 
sitting,  or  declared  by  proclamation  in  pursuance 
of  an  Order  of  Her  Miqesty  in  Council  if  Parlia- 


ment be  not  then  sittiag,  it  shall  be  kwfol  fcr 
Her  Mijesty  and  for  the  Lord  lieatenant  at  otlur 
chief  governor  or  governors  of  Irdand  respcctirel^ 
to  cause  the  whole  or  any  part  ot  the  respeetin 
Militiaa  of  England,  Scotland,  and  Ireland  to  be 
drawn  oat  and  embodied,  <w  to  oaose  additianai 
Militia  to  be  raised  for  England,  Scotbad,  or 
Ireland  in  the  manner  by  the  said  Acts  authonied 
in  the  cases  mentioned  in  the  said  Acts ;  and  all 
the  provisions  of  the  said  Acts  and  of  any  Acti 
amending  the  said  Acts  applicable  to  the  dnwiog- 
out,  embodying,  and  raising  such  respeetire 
Militias,  and  to  such  Militias  when  so  drawn 
out,  embodied,  and  nuaed,  shall  apply  in  the 
case  of  the  Militias  to  be  cb«wn  out,  embodied, 
or  nused  in  pursuance  of  the  provisions  of  thii 
Act ;  but  this  Act  shall  not  apply  to  any  man 
enlisted  under  any  of  the  said  Acts  without  his 
own  consent. 

2.  Whenever  in  pursuance  of  the  provision  of 
this  Act  Her  M^esty  causes  any  Militia  to  be 
drawn  out,  embodied,  or  raised  as  aforesaid,  if 
Parliament  be  then  separated  by  such  adjourn* 
ment  or  prorogation  as  will  not  expire  within  ten 
days,  a  proclamation  shall  be  issued  for  the  meet- 
ing of  Parliament  within  ten  days,  and  Pariiament 
shall  accordingly  meet  and  sit  upon  such  day  as 
may  be  appointed  by  such  proclamation,  and  mil 
continue  to  sit  and  act  in  like  manner  as  if  it  had 
stood  adjourned  or  proroigued  to  such  day. 
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Chap.  69. 
The  Statute  Law  Revision  Act,  1870. 


AB8TBACT  OP  THK   KNACTMBNT8. 

1.  Enactments  w  schedule  repealed,  but  not  to  affect  validity  of  certain  Acts. 

2.  Short  title. 

Schedule. 


An  Act  for  further  promoting  the  revi- 
sion of  the  Statute  Law  by  repealing 
certain  enactments  that  have  ceased 
to  be  in  force  or  are  consolidated  by 
certain  Acts  of  the  present  Session. 

(9th  August  1870.) 

Whkrbas  the  enactments  described  in  the 
lehedale  to  this  Act  have  ceased  to  be  in  force, 
or  on  the  commencement  of  Acts  of  the  present 
session  relating  to  the  National  Debt  and  to 
tatffoj  will  cease  to  be  in  force,  and,  with  a  view 
to  the  revision  of  the  Statute  Law,  and  particu- 
larly to  the  preparation  of  the  revised  edition  of 
the  Statutes  now  in  prof^rees,  it  is  expedient  that 
the  same  enactanaits  be  expressly  repealed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Eseelkitt  Majesty,  by  and  with  the  advice  and 
consent  «f  the  Lmds  Spiritaal  and  Temporal,  and 
Commons,  in  t^is  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Tlie  enactments  described  in  the  schedule 
to  this  Act  are  hereby  repealed,  subject  to  the 
exceptions  in  the  schedule  mentioned : 

Provided  that  this  Act  shall  not  affect  the  vali- 


dity, invalidity,  effect  or  consequences  of  any 
letter  or  power  of  attorney  or  other  instrument 
or  thing  already  made,  done  or  suffered, — or  any 
right  or  title  already  acquired  or  accrued,  or  any 
remedy  or  proceeding  in  respect  thereof, — or  any 
rdease  or  oischarKe  of  or  from  any  debt,  penalty, 
claim  or  demand, —  or  any  indemnity, — or  the 
proof  of  any  past  act  or  thing ; 

and  the  repeal  by  this  Act  of  any  enactment 
shall  not  affect  any  Act  in  which  such  enactment 
has  been  applied,  incorporated  or  referred  to ; 

nor  shall  such  repeal  affect  any  jurisdiction 
or  procedure  given  or  authorixed  by  any  Act 
hereby  repealed  with  reference  to  questions 
arising  in  consequence  of  anv  commutation  or 
payment  under  such  Act,  or  afreet  any  protection 
conferred  bv  such  Act  in  reference  to  any  act, 
matter  or  thing  done  by  any  trustee,  executor, 
administrator  or  other  person ; 

nor  shall  such  repeal  affect  any  right  to 
any  hereditarv  revenues  of  the  Crown,  or  affiect 
any  charges  thereupon,  or  prevent  any  enactment 
from  being  put  in  force  for  the  collection  of  any 
such  revenues,  or  otherwise  in  relation  thereto. 

2.  This  Act  mav  be  dted  as  the  Staitate  Law 
Reviuon  Act,  1870l 


SCHIDDLC. 


9  Gul.  3.  c.  3. 


I  Geo.  I.  Stat.  1. 
C.2. 


I  Geo.  I.Stat. 2. 
0.12. 


19. 


Vol.  XLVIII. 


An  Act  to  give  farther  time  for  the  administring  of  oaths  relating  to  tallejs 
&  orders  and  for  the  easier  dispatch  of  the  publick  businesse  in  the  Exdw- 
quer  &  in  the  Bank  of  England. 

An  Act  foot  rectifying  mistakes  in  the  names  of  the  Commissioners  for  the 
Land  Tax  for  the  year  one  thousand  seven  hundred  and  fourteen ;  and  for 
raising  so  much  as  is  wanting  to  make  up  the  sum  of  fourteen  hundred 
thousand  pounds,  intended  to  be  raised  by  a  lottery  for  the  publick  service 
in  the  said  year. 

An  Act  the  title  of  which  begins  mth  the  words, — An  Act  for  enlarging  the 
fund  of  the  governor  and  company  of  the  Bank  of  England  relating  to 
Exchequer- Bills,-^<nt(f  ends  with  the  words, — and  for  other  purposes  therein 
mentioned. 

An  Act  for  raising  nine  hundred  and  ten  thousand  pounds  for  publick  ser- 
vices,  by  sale  of  annuities,  after  the  rate  of  five  pounds  per  centum  per 
annum,  redeemable  by  Parliament ;  and  to  authorize  a  treaty  concernmg 
private  rights  claimed  by  the  proprietors  of  the  stigar-houses  in  Scotland. 

Law.  Jocr.  Stat.  p 
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STATUTES  OF  THE  SEALM. 


[CEiP. 


0.21. 
3  Geo.  1.  c.  7. 


c.  8. 
in  part. 


c.  9. 
4  Geo.  1.  c.  10. 

5  Geo.  1.  c.  3. 

c.  9. 

c.  19. 

6  Geo.  1.  c.  4. 

c.  10. 


c.  11. 

in  part. 


7  Geo.  1.  Stat.  1. 
C.6. 


C.27. 
in  part. 


Stat. 2. 


A%  Act  tke  title  of  wkiek  begimi  with  the  wordg, — An  Act  for  enlarging  tiie 
capital  stock  and  yearly  fond  of  the  South>Sea  CkmpanT, — and  ends  mtk 
the  iBordt, — and  for  i^propriaituig  aereral  supplies  gtantea  to  His  Mqesty. 

An  Act  the  title  qf  vkieh  beffint  icith  the  wordi, — An  Act  for  redeeming  tiie 
duties  and  rerennea  which  were  settled  to  pay  off  principal  and  interest  on 
the  orders  made  forUi  on  four  Lottery  Acts, — and  ends  with  the  vonb,— and 
for  taking  off  the  duties  on  linseed  imported,  and  British  linen  exported. 

An  Act  the  title  of  which  begint  with  the  words, — An  Act  I 
for  redeeming   sereral    funds, — and   ends   with  the  V  in  part ;  namely, — 
words, — and  for  other  purposes  in  this  Act  mentioned  J 

Sections  one  to  thirty-seren,  forty  to  forty-four,  forty-six  to  fifty-two, 
and  section  fifty-four  to  end  of  Act. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  redeeming  the 
yearly  fund  of  the  South-Sea  Company, — and  ends  with  the  words,— iaae 
uid  manner  thereby  prescribed. 

An  Act  for  making  the  dividend  of  snbecribed  lottery-annuities,  and  otbet 
annuities  established  by  sereral  Acts  of  Parliament  payable  hiJf-yeariy  at 
the  Bank  of  England. 

An  Act  for  applying  certain  overplus  monies,  and  ftuther  sums  to  he  raised, 
as  well  by  way  of  a  lottery,  as  by  loans,  towards  paying  off  and  cancelliag 
exchequer-bills,  and  for  lessening  the  present  great  coarge  in  relation  to 
those  bills ;  and  for  circulating  and  excnanging  for  ready  money  the  lesidne 
of  the  same  bills  for  the  future. 

An  Act  for  continuing  certain  duties  upon  ooals  and  culm,  and  for  esta- 
blishing certain  funds  to  raise  money,  as  well  to  (woceed  in  the  building 
of  new  churches,  as  also  to  oompleat  the  sup|dr  granted  to  Hia  Majesty ; 
and  to  reserve  the  overplus  monies  of  the  said  duties  for  the  dispositmn  d 
Parliament ;  and  for  more  effectual  suppiessing  private  lotteries. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  redeeming  the 
fund  appropriated  for  payment  of  the  lottery-pickets, — and  ends  with  the 
words, — ana  to  limit  times  for  prosecutions  upon  bonds  for  exporting  cards 
and  dice. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  enabling  the 
South-Sea  Company, — and  ends  with  the  »orci»,— demand  at  or  near  the 
exchequer. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  mfcTring  fortii  new 
exchequer-biUs, — and  ends  with  the  words, — and  for  circulating  and  ex- 
changing upon  demand  the  said  bills  at  or  near  the  exchequer. 

An  Act  the  title  of  which  begituwith  the  words,— An  Act*] 
for  laying  a  duty  upon  wrought  plate,-ando«fa«n/*  L    ^     namely,- 
the  words, — senna  imported  in  the  year  one  thousand  [       »'~ •  •  '' 

seven  hundred  and  sixteen    .  .  -  -J 

Sections  four  to  forty,  and  forty-two  to  end  of  Act. 

An  Act  to  enable  the  South-Sea  Company  to  ingraft  part  of  their  capitd 
stock  and  fund  into  the  stock  and  ftind  of  the  Bank  of  Ebigland,  and 
another  part  thereof  into  the  stock  and  fund  of  the  East- India  Companr; 
and  for  giving  further  time  for  payments  to  be  made  by  the  said  South-Sea 
Company,  to  the  use  of  the  publick. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  raising  "i 

a  sum  not  exceeding  five  hundred  thousand  pounds, — and  ends  with  I   . 

the  words, — and  for  making  good  a  deficiency  to  the  East-India  T  ' 
Company      ....-.--J 
Except  section  nineteen. 

An  Act  for  making  several  provisions  to  restore  the  publick  credit,  which 
suffers  by  the  frauds  and  miraunagements  of  the  late  directors  of  the 
South-Sea  Company  and  uthera. 
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8  Geo.  1.  0.  20. 


C.21. 
in  part. 


c.  22. 

9  Geo.  1.  c.  5. 
0.6. 

c.  12. 
lOGeo.  I.e.  5. 


11  Geo.  I.e.  9. 
in  part. 


C.17. 


12  Geo.  1.  c.  2. 

in  part. 

13  Geo.  1. 0. 3. 


c.21. 


1  Geo.  2.  Stat.  2. 

c.  8. 
in  part. 


An  Jet  the  tith  of  which  b«gin»  with  the  words, — An  Act  for  paying  off  and 
cancelling  one  million  of  exchequer-bills,— -oad  end*  with  the  wwd»,-ri^^ 
(at  ascertaining  the  duties  on  pictoies  imported. 

An  Act  the  title  of  wkieh  begins  with  the  wordi, — ^Anl 

Act  to  enable  the  South-Sea  Company, — and  end*  \^^  ^.  _    mnnelv 

with  the  words, — touching  payment  of  ten  per  cen-  f       ^^ '  ^' 

turn  therein  mentioned         ...  -J 

Sections  one  to  three,  fiv%,  six,  eight,  nine,  section  eleven  firom  "  and 
that  the  part  or  parts  "  to  end  of  that  section,  and  section  sixteen  to 
end  of  Act. 

An  Act  to  ]>revent  the  mischiefs  by  forging  powers  to  transfer  such  stocks, 
or  to  receive  such  annuities  or  mvidends  as  are  therein  mentioned,  or  by 
fraudulently  personating  the  true  owners  thereof;  and  to  rectify  mistakes 
of  the  late  managers  for  taking  subscriptions  for  increasing  the  capital 
stock  of  the  South-Sea  Company,  and  m  the  instnunents  founded  there- 
upon. 

An  Act  for  redeeming  certain  annuities,  now  payable  by  the  cashier  of  the 
Bank  of  England,  at  the  rate  of  five  pounds  per  centum  per  aimum. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  reviving  and 
adding  two  millions  to  the  capital  stock  of  the  South-Sea  Company, — and 
ends  teith  the  words, — and  for  continuing,  for  one  year  longer,  the  provision 
formerly  made  against  requiring  specitd  bail  in  actions  or  suits  upon  such 
contracts  as  are  therein  mentioned. 

An  Act  for  the  more  easy  assigning  or  transferring  certain  redeemable  an- 
nuities, payable  at  the  Exchequer,  by  endorsements  on  the  standing  orders 
for  the  same. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  redeeming  cer- 
tain annuities  after  the  rate  of  five  pounds  per  centum  per  annum, — and 
ends  with  the  words, — and  for  granting  relief  to  Catherine  Collingwood, 
widow. 

An  Act  the  title  <f  which  begins  with  the  words,— An  1 

Act  for  continuing  the  several  annuities, — ami  ends  V  in  put ;  nunely,-^ 
with  the  words, — ^bank-bills  or  notes  -  -  -J 

Section  six. 

An  Act  for  redeeming  the  annuities  of  twenty^^ve  thousand  pounds  per 
annum,  charged  on  we  civil  list  revenues,  by  an  Act  of  the  seventh  year  of 
His  Ma^esty^  reipn ;  and  for  discharging  the  debta  and  arrears  due  firom 
His  Mi^ty  to  hu  servants,  tradesmen,  and  others. 

An  Act  for  granting  to  His  M^esty  the  sum  of  one  V    ^    namely.- 
miUion,  to  be  raised  by  way  of  a  lotteiy      -  .  j  •"  i~" »  "~"<-j» 

Section  two  to  end  of  Act. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  redeeming 
sundry  annuities  tiansferrable  at  the  Bank  of  England, — and  ends  with  the 
words, — the  sufferers  at  Nevis  and  St.  ChristophePs,  aa  far  as  the  same  wiU 
extend. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  granting  to  His 
Miqest^  the  sum  of  thiee  hundred  and  seventy  thousand  pounds, — and 
ends  With  the  words, — since  made  perpetual. 

An  Act  the  title  of  which  begins  with  the  words, — An  "j 

Act  for  granting  an  aid  to  His  Majesty, — and  ends  I  -         . ,  n«niel» 

with  the  words,— and  for  applying  the  arrears  of  His  [      P"'*  """"v, 
late  M^esty's  civil  list  revenues        -  -  -J 

Sections  one  to  four,  six,  seven,  nine  to  eleven,  section  twelve  from 
"  and  horn  and  after  "  to  end  of  that  section,  section  fourteen,  and 
section  sixteen  to  end  of  Act. 
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STATUTES  OP  THE  BEALM. 


[COAF.  69. 


2  Geo.  2.  c  3. 
inpwt. 


3  Gm.  2.  e.  16. 

4  Geo.  2.  e.  5. 
c.  9. 

5  Geo.  2.  c.  17. 

6  Geo.  2.  c.  28. 
9  Geo.  2.  c.  34. 

10  Geo.  2.  c  17. 

11  Geo.  2.  c  27. 


15  Geo.  2.  c.  13. 
in  pert. 


0.19. 

16  Geo.  2. 0. 12. 

C.13. 

17  Geo.  2.  c.  18. 


»in  pert ;  namely, — 


An  Act  fiw  nuing  the  inm  of  one  million  two  hao.* 
died  and  flftjr  uouaend  pounds  hj  tale  of  annuitiee 
to  tixe  Bank  of  England,  after  the  rate  of  four 
poonda  per  centum  per  annum,  redeemable  bj  Par- 
liament; and  for  applying  the  produce  of  the 
sinking  fund  -  -  -  *  ^ 

Sections  one  to  four,  six,  eight  to  ten,  section  deven  from  "  and  flrom 
and  after  "  to  end  of  that  section,  section  thirteen,  and  section  fifteen 
to  end  of  Act. 

An  Act  the  title  qfvUeh  begins  uiith  the  teords, — ^An  Act  for  raiMng  fire  hnn- 
dred  and  fifW  thousand  pounds, — and  ends  with  the  words, — by  ue  receiver 
general  for  the  county  of  Salop. 

An  Act  for  the  further  implication  of  the  sinking  fund,  fay  paying  off  one 
million  of  South-Sea  annuities. 

An  Act  for  raising  one  million  two  hundred  thousand  pounds  by  annuities 
and  a  lottery,  in  manner  therein  mentioned,  and  for  qipropriating  the  mp- 
plies  granted  in  this  session  of  Parliament,  and  for  making  forth  duplicates 
of  exchequer  bills,  lottery  tickets  and  orders  lost,  burnt  or  otnerwise 
destroyed. 

An  Act  for  the  ftarther  application  of  the  sinking  fund,  by  paying  off  one 
million  of  South-Sea  stock ;  and  for  appropriating  the  suppues  granted  in 
this  session  of  Parliament ;  and  for  making  forth  duplicates  of  exchequer 
hills,  lottery  tickets  and  orders,  lost,  burnt  or  otherwise  destroyed. 

An  Act  for  the  converting  a  farther  part  of  the  capital  stock  of  the  South- 
Sea  Company  into  annrnties  redeemable  by  Parliament,  and  for  Bettltng  tbe 
remaining  purt  of  the  said  stock  in  the  sud  Company. 

An  Aet  the  titk  iff  which  begins  leith  the  words, — An  Act  for  enabling  His 
M^esty  to  borrow, — and  ends  with  the  words, — and  for  appropriating  the 
supplies  granted  in  this  session  of  Parliament. 

An  Aet  the  title  of  which  begins  with  the  words, — An  Act  for  repealing  the 
present  duty  on  sweets, — ^md  ends  with  the  words,— orden  lost,  bnint,  or 
otherwise  destroyed,  r 

An  Aet  the  title  of  which  begins  with  the  words, — An  Act  for  granting  to  His 
M^esty  the  sum  of  two  millions,— -om^  ends  with  the  words, — and  for  the 
farther  appropriating  the  supplies  grranted  in  this  session  of  Parliament. 

An  Act  for  establishing  an  agreement  with  the  gover-'l 

nor  and  company  of-  the  Bank  of  England,  fbr  I 

advancing  the  sum  of  one  million  six  hundred  thou-  >in  part;  namety, — 

sand  pounds,  towards  the  supply  fbr  the  service  of 

the  year  one  thousand  seven  hundred  and  forty-two^ 
Sections  one  to  five  and  nine  to  deven. 
An  Act  for  granting  to  His  Mi^esty  the  sum  of  eight  hundred  thooauid 

pounds,  to  be  raised  br  annuities  transferrable  at  the  Bank  of  England ; 

and  for  ascertaining  tne  customs  and  duties  upon  quicksilver  taken  as 

prize  during  the  present  war ;  and  fbr  the  further  appropriating  the  mpplies 

granted  in  this  session  of  Parliament, 
An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  repealing  the 

several  rates  and  duties  upon  victuallers  and  retailers  of  beer  and  ale, — 

and  ends  with  the  words, — duties  for  licences. 

An  Act  for  raising  by  annuities  and  a  lottery  in  manner  therein  nieati«ned, 
the  sum  of  one  million  «ght  hundred  thousand  pounds,  at  three  pounds 
per  centum  per  annum,  for  the  service  of  the  year  one  tiiousand  seven 
nundred  and  forty-three. 

An  Act  for  raising  by  annuities,  and  a  lottery,  in  manner  therein  menti<med, 
the  sum  of  one  milliou  eight  hundred  thousand  pounds,  at  three  pounds 
per  centum  per  annum,  for  the  service  of  the  year  one  thousand  seven 
hundred  and  forty-four. 
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33  &  34  VICTORIA,  1870. 


18  Geo.  2.  c.  9. 


19  Geo.  2.  c.  6. 
input. 


c.  12. 
SO  Geo.  2.  c.  3. 

c.  10. 
21  Geo.  2.  c.  2. 

22  Geo.  2.  c  23. 


23  Geo.  2.  o.  1. 
in  part. 


c.  16. 


C.22. 
in  part. 


24  Geo.  2.  c.  2. 


C.4. 
in  part. 


>-in  part ;   namely, — 


An  Act  for  f^ntinjf  to  His  Mi^stjr  several  additional  duties  npon  aU 
wines  imported  into  Great  Britain;  and  for  raising  a  certain  ram  of  money 
by  annuities,  and  a  lottery,  in  manner  therein  mentioned,  to  be  cliarged  on 
tne  said  additional  duties. 

An  Act  for  establishing  an  agreement  with  the  gover- 
nor and  company  of  the  Bank  of  England,  for 
cancelling  certain  exchequer  bills  upon  the  terms 
therein  mentioned ;  and  for  obliging  them  to  advance 
the  sum  of  one  million  upon  the  credit  of  the  land- 
tax  and  malt  duties,  granted  to  His  Majesty  for  the 
service  of  the  year  one  thousand  seven  hunared  and 
forty-six  ..-.-.__ 
Sections  one,  two,  four,  six,  seven,  nine,  ten,  and  section  fifteen  to  end 
of  Act. 

An  Act  the  HtU  of  vkieh  begins  with  Me  words, — An  Act  for  granting  to 
His  Migesty  several  rates  and  duties  upon  glass,  and  upon  spirituous  liquors, 
— and  ends  with  the  words, — ^last  session  of  Parliament. 

An  Act  for  repealing  the  several  rates  and  duties  upon  houses,  windows  and 
lights ;  ana  for  granting  to  His  Mtgesty  other  rates  and  duties  upon  houses, 
windows  or  lights ;  and  for  raising  the  sum  of  four  millions  four  hundred 
thousand  pounds  by  annuities,  to  be  charged  on  the  said  rates  or  duties. 

An  Act  for  granting  to  His  Majesty  several  rates  and  duties  upon  coaches, 
and  other  carriages  therein  mentioned ;  and  for  rvsing  the  sum  of  one 
million,  by  way  of  lottery,  to  be  charged  upon  the  said  rate*  and  duties. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  granting  to  His 
Mi^esty  a  subsidy  of  poundage, — and  ends  with  the  words, — as  enacts  that 
prize  goods  and  merchandize  may  be  exported  without  paying  any  duty  of 
custom  or  excise  for  the  same. 

An  Act  to  charge  the  sinking  fund  with  the  payment  of  annuities  in  dis- 
charge of  navy,  victualling  and  transport  bills,  and  ordnance  debentures,  to 
the  amount  therein  mentioned. 

An  Act  for  reducing  the  several  annuities  which  now  carry  an  interest  ] 
after  the  rate  of  ^ur  pounds  per  centum  per  annum,  to  the  several  > : — 
rates  of  interest  therein  mentioned   -  -  -  -  -  J 

Except  so  far  as  relates  to  interest  on  the  debt  from  the  public  to  the 
governor  and  company  of  the  Bank  of  England. 

An  Act  for  granting  to  His  Majesty  the  sum  of  one  million,  to  be  raised  by 
annuities  at  three  pounds  per  centum  per  annum,  and  charged  on  the 
sinking  fund,  transrerrable  at  the  Bank  of  England. 

An  Act  for  giving  further  time  to  the  proprietors  of  annuities,  after  the~| 
rate  of  four  pounds  per  centum  per  annum,  to  subscribe  the  same  I 

in  the  manner,  and  upon  the  terms  therm  mentioned ;  and  for  I  , 

redeeming  such  of  the  said  annuities  as  shall  not  be  so  subscribed ;  f  ' 
and  for  empowering  the  East  India  Company  to  raise  certain  sums  I 
by  transferrable  annuities     -  ....  -J 

Except  so  far  as  relates  to  interest  on  the  debt  from  the  public  to  the 
governor  and  company  of  the  Bank  of  England. 

An  Act  fbr  granting  to  His  M^esty  the  sum  of  two  millions  one  hundred 
thousand  pounds,  to  be  raised  by  annuities  and  a  lottery,  and  charged  on 
the  sinking  fUnd,  redeemable  by  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  enabling  "i 

His  Muestytorusethe  several  sums  of  money  tiierun  mentioned, —  I  , 

and  ends  with  the  words, — annuities  omitted  to  be  subscribed,  pur-  r  * 
suant  to  two  Acts  of  the  laat  session  of  Parliament  •  •J 

Except  sections  twenty-one  and  twenty-two. 
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[CHA7.  69. 


c.  11. 

25  Geo.  2.  c.  25. 

C.27. 

26  Geo.  2.  c.  1. 

C.23. 

28  Geo.  2.  c.  16. 
29  Geo.  2.  c.  7. 

30  Geo.  2.  c.  19. 


31  Geo.  2.  c.  22. 
in  part. 


32  Geo.  2.  c.  10. 


0.22. 

33  Geo.  2.  c.  7. 
in  part. 


C.  12. 

1  Geo.  3,  c.  7. 

2  Geo.  3.  c.  9. 


An  Act  for  reducing  the  interest  upon  the  capital  stock  of  the  Sooth  Sea 
Company  from  the  time  and  upon  the  terms  therein  mentioned ;  and  for 
preventing  of  frauds  committed  by  the  officers  and  seryants  of  the  said 
Company. 

An  Act  the  title  ofvltich  bepint  with  the  words, — An  Act  for  granting  to 
His  Majesty  a  certain  sum  of  money  therein  mentioned, — aitd  e*di  with  the 
words, — and  for  the  further  appropiiating  the  supplies  granted  in  this  session 
of  Parliament. 

An  Act  for  converting  the  several  annuities  therein  mentioned  into  sevenl 
joint  stocks  of.  annuities,  transferrable  at  the  Bank  of  England,  to  be 
charged  on  the  sinking  fund ;  and  also  for  consolidating  the  several  other 
annuities  therein  mentioned,  into  several  joint  stocks  of  annuities,  trans- 
ferrable at  the  South-Sea  House. 

An  Act  the  title  of  which  begins  vnth  the  words, — An  Actfbr  continuing  and 
granting  to  His  Mtgesty  certain  duties  upon  malt,  mum,  cyder  and  peny, 
— and  ends  with  the  words, — into  the  joint  stock  of  annuities  therein  men- 
tioned. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  granting  to  His 
Mi^esty  a  certain  sum  of  money  therein  mentioned,  out  of  the  sinkine 
fund, — and  ends  with  the  words, — and  for  other  purposes  therein  mentioned. 

An  Act  for  granting  to  His  Majesty  the  sum  of  one  million,  to  be  raised  by  a 
lottery. 

An  Act  for  granting  to  His  Mtgesty  the  sum  of  two  millions,  to  be  nosed 
by  way  of  annuities  and  a  lottery,  and  charged  on  the  sinking  fund,  re- 
deemable by  Parliament ;  and  for  extending  to  Ireland  the  laws  made  in 
this  kingdom  against  private  and  unlawful  lotteries. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  granting  to  Hia 
Majesty  several  rates  and  duties  upon  indentures,  leases,  bonds,  and  other 
deeds, — and  ends  with  the  words, — duties  omitted  to  be  paid  for  the  in- 
dentures and  contracts  for  clerks  and  apprentices. 

An  Act  for  granting  to  His  M^esty  several  rates  and~] 
duties  upon  offices  and  pensions ;  and  upon  houses ;  I 
and  upon  windows  or  lights ;  and  for  raising  the  >in  part ;  namely, — 
sum  of  five  millions  by  annuities,  and  a  lotte^,  to  I 
be  charged  on  the  sud  rates  and  duties       -  -J 

Sections  eight,  nine,  and  thirty-one  to  seventy-dgnt. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  granting  to  His 
Majesty  a  subsidy  of  poundage, — and  ends  with  the  words, — additional 
inland  duty. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  adding  certain 
annuities, — ana  ends  with  the  words, — on  the  produce  of  the  said  fund. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  granting  1 
to  His  Majesty  several  duties  upon  malt, — and  ends  with  the  words, —  >  . — 
orders,  lost,  burnt,  or  otherwise  destroyed    -  -  -  -  J 

Except  section  sixteen. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  adding  certain 

annuities  granted  in  the  year  one  thousand  seven  hundred  and  fifty-nine,— 

and  ends  with  the  words, — not  disposed  of. 
An  Act  for  granting  to  His  Majesty  an  additional  duty  upon  strong  beer  and 

ale ;  and  for  raising  the  sum  of  twelve  millions,  by  way  of  annuities  and  a 

lottery,  to  be  charged  on  the  said  duty ;  and  for  ftirther  encouraging  tiie 

exportation  of  strong  beer  and  ale. 
An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  charging  certain 

annuities, — and  ends  with  the  words, — and  other  orders  lost,  burnt,  or 

otherwise  destroyed. 
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3  Geo.  3.  c.  9. 


c.  12. 


4  Geo.  3. 

cl8. 

C.25. 
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c.  16. 

C.23. 
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C.21. 

C.39. 
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C.24. 

c.25. 

C.26. 

8  Geo.  3 

C.29. 

0.31. 

10  Geo.  3 

C.36. 

C.46. 


An  Act  for  raising  by  annuities,  in  manner  therein  mentioned,  the  sum  of 
twelve  millions,  to  be  charged  on  the  sinking  fund ;  and  for  applying  the 
surplus  of  certain  duties  on  spirituous  liquors,  and  also  the  monies  arising 
from  the  duties  on  spirituous  liquors,  granted  by  an  Act  of  this  session  of 
Parliament. 

An  Act  for  granting  annuities  to  satisfy  certun  navy,  victualling,  and  trans- 
p<Ht  bilk,  and  oranance  debentures  ;  and  for  chaiging  the  payment  of  such 
annuities  on  the  wTiVing  fund ;  and  making  good  the  same  to  the  said 
fund,  in  manner  therein  mentioned. 

An  Act  for  granting  to  His  Majesty  sereial  additional  duties  upon  wines  im- 
ported into  this  kingdom,  and  certain  duties  upon  all  cyder  and  penr ;  and 
for  raising  the  sum  of  three  millions  five  hundred  thousand  pounds  oy  way 
of  annuities  and  lotteries,  to  be  charged  on  the  said  duties. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  charging  on  the 
sinking  fund  certain  annuities, — and  ends  with  the  words, — annmties  granted 
by  an  Act  passed  in  the  second  year  of  His  present  Mi^esty's  reign. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  establishing  an 
agreement  with  the  governor  and  company  of  the  Bank  of  England, — and 
ends  with  the  words, — and  the  fraudulent  personating  the  owners  thereof. 

An  Act  for  altering  the  times  of  payment  of  certain  annuities,  established 
by  two  Acts  made  in  the  thirty-tnird  year  of  the  reign  of  His  late  Migesty, 
and  in  the  second  year  of  the  reign  of  His  present  Mqesty. 

An  Act  for  granting  annuities,  to  be  attended  with  a  lottery,  to  satisfy  and 
discharge  certain  navy,  victualling,  and  transport  bills ;  and  for  charging  the 
payment  of  such  annuities  on  the  sinking  fund. 

An  Act  for  redeeming  one-fourth  part  of  the  joint  stock  of  annuities  esta- 
blished by  an  Act  made  in  the  third  year  of  His  present  Migesty's  reign, 
in  respect  of  several  navy,  victualling,  and  transport  bills,  and  ordnance 
debentures. 

An  Act  for  redeeming  one-third  part  of  the  remainder  of  the  joint  stock  of 
annuities,  established  by  an  Act  made  in  the  third  year  of  His  present 
Muesfy's  reign,  in  respect  of  several  navy,  victualling,  and  transport  bills, 
and  ordnance  debentures. 

An  Act  for  raising  the  sum  of  one  million  five  hundred  thousand  pounds, 
by  way  of  annuities  and  a  lottery,  to  be  charged  on  the  sinking  tana. 

An  Act  for  raising  the  sum  of  one  million  five  hundred  thousand  pounds, 
by  way  of  annuities,  and  a  lottery  attended  with  annuities,  to  be  charged 
on  the  sinking  fund. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  redeeming  one- 
fourth  part  of  the  joint  stock  annuities, — and  ends  with  the  words, — to  be 
charged  on  the  said  duties. 

An  Act  for  redeeming  the  remainder  of  the  joint  stock  of  annuities  esta- 
blished by  an  Act  made  in  the  third  year  of  His  present  Majesfy's  reign, 
in  respect  of  several  navy,  victualling,  and  transport  bills,  and  ordnance 
debentures. 

An  Act  the  title  of  which  begins  with  the  words,— An  Act  for  redeeming  the 
remainder  of  the  joint  stock  of  annuities, — and  ends  with  the  words,— to 
be  charged  on  the  said  duties. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  raising  a  certain 
sum  of  money, — and  ends  with  the  words, — to  the  said  fond. 

An  Act  the  title  of  which  begins  viith  the  words,— An  Act  for  redeeming  the 
capital  or  joint  stock  of  annuities, — and  ends  with  the  words, — private  and 
unlawful  lotteries. 

An  Act  for  establishing  a  lottery,  and  for  other  purposes  therein  mentioned. 
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An  Act  for 


one  milMoa  five  knadnd  Ao— nd  p«aadi  of  Ike 
p<Muid*  per  centum  »nnnitiea,  in  me  manner,  and 


'}'- 


capital  stodu  of  _  _ 

on  the  tenu  therein  mentioned;  and  for  <'«t»>iH«tiing  a  lotteiT'. 

An  Act  for  redeeming  the  tom  <d  one  miUioa  of  the  c^iital  ifax^  of  tinee 
poimds  per  centum  annuitiea,  in  the  manner  and  oo  tke  teams  tiwnia 
mentioned ;  and  for  cstabliahiag  a  lotteiy. 

An  Act  for  redeeming  the  aom  of  ooe  nillioa  of  41m  capital  sto^a  of  three 
povnd*  per  oentom  annuitiea,  in  tiie  manner  and  aa  the  terms  tiicRin 
mentioned ;  and  for  titahliiihing  a  lottery. 

An  Act  for  granting  to  His  M^esty  serenl  datiea  on  eoadies,  and  other  car- 
riage* thoein  mentioned  ;  and  several  rates  and  duties  upon  iadentoret, 
leaise*,  bonds,  and  other  deeds ;  and  upon  cards,  dice,  and  newqiapcn ;  and 
for  raising  the  sum  of  tvo  millions  by  annuities,  and  a  lottery,  to  be  attended 
with  annuities. 

An  Act  for  raising  a  certain  sum  of  money  by  way  of  annuities,  and  far 

establishing  a  lottery. 

An  Act  for  raising  a  certain  sum  of  money  by  way  of  annuities  and  for 
establishing  a  lottery. 

An  Act  for  raising  a  certain  sum  of  money  by  way  of  annuitiea,  and  figr 
establishing  a  lottery. 

An  Act  for  raising  a  certain  sum  of  money  by  way  of  annuities,  and  tot 
establishing  s  lottery. 

An  Act  the  title  of  vkich  begins  with  tie  words, — An  Act  far  raising  a  1 
certain  sam  by  way  of  annuities,  and  a  lottenr,— and  ends  witk  the  ' 
wiirds, — fifth  year  of  the  reign  of  His  present  Mijes^ 
Except  section  six^. 

An  Act  toit  raising  a  certun  smn  of  moncfy  by  way  of  annuities,  and  kt 
establishing  a  lottery. 

A*  Act  the  title  cf  mhich  befiu  witk  the  words, — An  Act  for  raising  a  certain 
sum  of  money  by  loans  or  ezdiequer  bills,— oaW  ends  witk  the  words, — and 
several  subsequent  Acts. 

An  Act  for  raising  a  certain  sum  of  money  by  aray  of  annuitiea,  and  ftr 
establishing  a  lottery. 

An  Act  for  raising  a  certain  sum  of  mooey'by  way  of  aonmtiea,  and  tot 

establishing  a  lottery. 

An  Act  to  postpone  the  payment  of  the  sum  of  two  millions,  advanced  I7 
the  governor  and  company  of  the  Bank  of  England,  towards  the  supply 
for  ue  service  of  the  year  one  thousand  seven  hundred  and  eighty  .one. 

An  Act  the  title  ef  which  begins  with  the  words, — An  Act  for  granting  to  Hi* 
Majesty  certain  additional  rates  of  postsge, — and  ends  with  the  words,— 
free  from  postage. 

An  Act  tar  granting  annuities  to  satisfy  certain  navy,  victualling,  and  trans- 
port bills,  and  oranance  debentures. 

An  Act  for  granting  annuities  to  satisfy  certain  navy,  victualling;  and  tnas- 
port  bOls,  and  oranance  debentures. 

An  Act  fbr  extending  the  time  limited,  bv  an  Act  at  this  session,  for  deliver- 
ing in  navy,  victualling,  and  transp<Hrt  bflls. 

An  Act  for  ftirther  postponing  the  payment  of  the  sum  of  two  tnillioM, 
advanced  by  the  governor  and  company  of  the  Bank  of  England,  towards 
the  supply  for  the  service  ot  the  year  one  thousand  seven  hundred  and 
eighty-one. 

An  Act  for  altering  the  days  of  payment  of  the  kng  annuitiea,  aad  aamii- 
ties  fbr  thirty  and  twenty-nine  years. 
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An  Act  for  ninng  a  certain  sum  of  mooey  by  way  of  annuities. 

An  Act  for  the  payment  of  the  sum  of  five  hundred  thousand  pounds  by 
the  goveraor  and  company  of  the  Bank  of  England  into  the  receipt  of  Hu 
Miyesty's  exchequer. 

An  Act  raising  a  certain  sum  of  money,  by  way  of  annuities,  to  be  charged 
on  the  Consolidated  Fund ;  and  for  making  perpetual  certain  duties  of 
excise  on  British  spirits,  and  certain  duties  on  the  amount  of  assessed  taxes. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  enabling  His 
Majesty  to  raise  the  sum  of  one  million  five  hundred  thousand  pounds, — 
and  etuis  with  the  words, — Bank  of  England. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  placiiw  the  l 
stock  called  E^  India  annuities  under  the  management, — and  ends  V  : — 
with  the  words, — debts  of  the  said  company  -  -  -  J 

Except  section  eight  to  end  of  Act. 

An  Act  for  raising  the  sum  of  eleven  millions  by  way  of  annuities. 

An  Act  for  g^ranting  annuities  to  satisfy  certain  navy  and  victualling  bills ; 
and  for  providing  for  the  regular  payment  of  all  navy  and  victualling  bills 
that  shall  be  issued  in  future. 

An  Act  for  nusing  the  sum  of  eighteen  millions  by  way  of  annuities. 

An  Act  for  granting  annuities  to  satisfy  certain  navy  and  victualling  bills. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  making  part 
of  certain  principal  sums, — and  ends  with  the  words, — Bank  of  England. 

An  Act  for  allowing  a  farther  annuity  to  the  subscribers  to  the  sum  ot 
eighteen  millions,  authcnised  to  be  raised  for  the  service  of  the  year  one 
thousand  seven  hundred  and  ninety-five. 

An  Act  for  raising  tiie  sum  of  eighteen  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  seven  millions  five  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  for  granting  annuities  to  satisfy  certain  navy,  victualling,  and  trans- 
port bills. 

An  .Act  for  granting  annuities  to  satisfy  certain  navy,  victualling,  transport, 
and  exchequer  buls. 

An  Act  for  raising  the  sum  of  eighteen  millions  by  way  of  annuities. 

An  Act  for  extending  the  time  limited  by  an  Act  of  this  session,  for  deliver- 
ing in  navy,  victualling,  transport,  and  exchequer  bills. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  making  certain 
annuities  created  by  the  Parliament  of  the  Kingdom  of  Ireland,  trans- 
ferrable, — and  ends  with  the  words, — Bank  of  England. 

An  Act  for  raising  the  stmi  of  fourteen  millions  five  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  the  title  of  which  begins  wUh  the  words, — An  Act  for  the  better  pre> 
venting  the  forging  or  counterfeiting  the  names  of  witnesses  to  letters  of 
attorney, — and  enas  teith  the  words, — stocks  or  funds. 

An  Act  for  raising  the  sum  of  seventeen  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  three  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  fifteen  millions  five  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  for  raising  the  sum  of  twenty  nulUons  five  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  for  raising  the  sum  of  twenty-eight  milliona  by  way  of  annuity. 
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An  Act  for  granting  SBiraitiei  to  mtiatf  oatein  exdwqiwr  IhUs. 

An  Act  fior  raiting  the  sum  of  twenty-five  milliong  bj  w»y  of  aanuitiee. 

An  Act  for  raising  a  certun  sum  of  mone}r  hj  way  of  annoitiM  on  diixa- 
tnres,  tor  the  service  of  IieUnd. 

An  Act  for  raising  the  sum  of  twelve  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  fourteen  millions  five  hundred  thonsaod  pounds 
by  way  of  annuities. 

An  Act  for  raising  a  ocftain  smn  of  money  by  way  of  annuities  or  debentmes 
for  the  service  of  Ireland. 

An  Act  for  granting  additional  annuities  to  the  proprietors  of  stodc  created 
by  two  Acts,  passed  in  the  thirty-seventh  and  focty-second  years  ot  His 
present  Migesty. 

An  Act  for  amending  an  Act,  passed  in  the  laat  session  of  Parliamoit,  for 
granting  additional  annuities  to  the  proprietor*  of  stock  created  fay  tvo 
Acts,  passed  in  the  thirty-seventh  ana  forty-second  years  of  His  present 
Majesty. 

An  Act  for  raising  the  sum  of  twenty-two  millions  five  hundred  thoasaad 
pounds  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  one  million  five  hundred  thousand  pounds 
by  way  of  annuities  fw  tiie  sovioe  of  Ireland. 

An  Act  to  enable  the  Commisaionera  of  the  Treasnij  to  contract  witii  certain 
proprietors  of  stock  created  by  two  Acts,  passed  in  the  thirty-seventh  and 
forty-second  years  of  His  present  M^esly,  for  granting  other  annuities  in 
lieu  thereof,  or  to  pay  the  same  off  at  the  period  herein  mentioned. 

An  Act  for  raising  the  sum  of  twenty  millions  by  way  of  annuities. 

An  Act  for  raising  a  certain  sum  of  money  by  way  of  annuitiea  or  debca- 
tares,  for  the  service  of  Ireland. 

An  Act  to  provide  for  the  payment,  at  the  Bank  of  Ireland,  of  the  interest 
on  certain  debentures  now  payable  at  the  Exchequer  of  Ireland ;  and  also 
for  altering  the  davs  of  payment  of  the  interest  or  dividends  on  certain 
annuities  in  Irelana. 

An  Act  for  raising  the  sum  of  fourteen  millions  two  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  for  raising  the  sum  of  one  million  five  hundred  thousand  pounds  by 
way  of  annuities,  for  the  service  of  Ireland. 

An  Act  for  empowering  the  governor  and  company  of  the  Bank  of  England 
to  advance  the  sum  of  three  million,  towards  the  supply  for  the  service  of 
the  year  one  thousand  eight  hundred  and  eight. 

An  Act  for  granting  annuities  to  satisfy  certain  exchequer  bills. 

An  Act  for  raising  the  sum  of  ten  millions  five  hundred  thousand  pounds 
by  way  of  annuities. 

An  Act  for  raising  the  sum  of  seven  hundred  and  fifty  thousand  pounds  by 
way  of  annuities  for  the  service  of  Ireland. 

An  Act  for  granting  annuities  to  disohazge  certain  exchequer  biUa. 

An  Act  tat  raising  the  sum  of  fourteen  mjSiona  six  faondred  tboosaad  poonds 
by  way  of  annuities. 

An  Act  for  raising  the  sum  of  one  million  two  hundred  and  fifty  thousand 
pounds  by  way  of  annuities  and  Treasury  bills  for  the  service  of  Irdand. 

An  Act  for  granting  annuities  to  discharge  certain  exchequer  bills. 

An  Act  for  granting  annuities  to  discharge  an  additional  number  of  exchequer 
bills. 
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An  Act  for  msing  the  sum  of  twelve  miUioiis  hj  way  of  annuities. 

An  Act  for  raising  the  sum  of  one  million  four  hundred  thousand  pounds 
b/  way  of  annuities  for  the  service  of  Ireland. 

An  Act  for  granting  annuities  to  discharge  certain  exchequer  bills. 

An  Act  for  raising  the  sum  of  two  millions  five  hundred  thousand  pounds, 
by  way  of  annuities  and  Treasury  bills,  for  the  service  of  Ireland. 

An  Act  for  rusing  the  sum  of  four  millions  nine  hundred  eighty-one  thousand 
three  himdred  pounds  by  way  of  annuities. 

An  Act  to  secure  to  the  Bank  of  Ireland  the  repayment  of  all  monies  ad- 
vanced by  them  for  the  purposes  and  in  the  manner  therein  mentioned. 

An  Act  for  raising  the  sum  of  twelve  nuUions  by  way  of  annuities. 

An  Act  for  granting  annuities  to  discharge  certain  exchequer  bills. 

An  Act  for  raising  the  sum  of  six  millions  seven  hundred  and  eighiy-nine 
thousand  six  himdred  and  twenty-five  pounds  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  one  million  five  hundred  thousand  pounds 
by  way  of  annuities  and  Treasury  bills  for  the  service  of  Ireland. 

An  Act  for  raising  the  sum  of  tweni^-two  millions  five  hundred  thousand 
pounds  by  way  of  annuities. 

An  Act  for  granting  annuities  to  satis^  certain  exchequer  bills ;  and  for 
nusing  a  sum  of  money  by  debentures  tor  the  service  of  Great  Britain. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  raising  a  further 
sum  of  money  by  debentures, — and  ends  taitk  the  words, — ^mooey  by  deben- 
tures. 

An  Act  for  raising  the  sum  of  two  millions  by  way  of  annuities  and  Treasury 
bills  for  the  sorioe  of  Ireland. 

An  Act  for  raising  the  stmi  of  twenty-seven  miOions  by  way  of  annuities. 

An  Act  to  provide  for  the  charge  of  the  addition  to  the  public  ftinded  debt 
of  Great  Britain,  in  the  year  one  thousand  eight  hundred  and  thirteen. 

An  Act  for  raising  the  sum  of  twenty-two  miUiooB  by  way  of  annuities. 

An  Act  to  provide  for  the  charge  of  the  addition  to  the  public  funded  debt 
of  Great  Britain  for  the  service  of  the  year  one  thousand  eight  hundred  and 
fourteen. 

An  Act  for  raising  the  sum  of  twenty-four  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  three  millions  by  way  of  annuities  for  the 
service  of  Ireland. 

An  Act  for  the  charge  of  the  further  addition  to  the  public  funded  debt  of 
Great  Britain,  for  the  service  of  the  year  one  thousand  eight  himdred  and 
fourteen. 

An  Act  to  rectify  a  mistake  in  an  Act  of  this  session  of  Parliament,  for  raising 
the  sum  of  twenty-four  millions  by  way  of  annuities. 

An  Act  to  amend  several  Acts  of  the  Parliament  of  Ireland  for  granting 
certain  annuities. 

An  Act  for  directing  the  implication  of  the  reeiduaiy  personal  estate  <tf  Anna 
Maria  Reynolds,  spinster,  bequeathed  by  her  to  the  use  of  the  sinking  fund. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  and 
amend  an  Act, — mid  ends  with  the  wards, — service  of  the  year  one  thousand 
eight  hundred  and  eight. 

An  Act  for  granting  annuities  to  discharge  certain  exchequer  bills. 

An  Aet  for  granting  annuities  to  discharge  certain  exoheoner  bills ;  and  for 

raising  a  sum  of  money  by  annuities,  for  the  serviee  of  Great  Britain. 
An  Act  for  raising  the  sum  of  thirty-six  millions  by  way  of  annuities. 
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An  Act  the  title  of  uhiuh  begim  with  the  vordt, — An  Act  to  oontinue,- 
ends  with  the  words,— aeryice  of  the  year  one  thousand  eight  hundred  and 
eight. 

An  Act  the  tith  of  which  begins  with  the  words, — An  Act  to  aathuise  the 
tianafening  stock,— and  ends  with  the  words, — ^ledwition  of  the  NaiioosI 
Debt. 

An  Act  to  provide  for  the  charge  of  certain  additions  to  the  public  debt  of 
Ireland,  tor  the  service  of  the  year  one  thousand  eight  hundred  and  sixteen. 

An  Act  to  continne  an  Act  passed  in  Ireland  in  tiie  thirteenth  and  fourteentii 
years  of  His  {nresent  M^esty  respecting  certain  annuities,  so  long  as  &e 
said  annuities  shall  be  payable. 

An  Act  to  amend  an  Act,  made  in  the  last  session  of  Parliament,  for  pro- 
viding for  the  charge  of  certain  additions  to  the  public  debt  of  Ireland. 

An  Act  for  raising  the  sum  of  three  millions,  by  the  transfer  of  certain  three 
pounds  per  centum  annuities  into  other  annuities,  at  the  rate  of  three 
pounds  ten  shillings  per  centum ;  and  for  granting  annuities  to  discharge 
certun  exchequer  bills. 

An  Act  for  raising  the  sum  of  twelve  millions  by  way  of  annuities. 

An  Act  for  funding  exchequer  bills  to  a  certain  amount,  and  for  nusing  a  sum 
of  money  by  way  of  annuities,  for  the  service  of  the  year  one  thousand 
eight  hundred  and  twenty. 

An  Act  for  raising  the  sum  of  five  millions  by  way  of  annoities. 

An  Act  to  provide  for  the  charge  of  the  addition  to  the  public  funded  debt 
of  Great  Britain,  for  the  service  of  the  year  one  thousand  eight  hundred 
and  twen^. 

An  Act  for  making  fitrther  provision  for  the  gradual  resumption  of  pajmmts 
in  cash  by  the  Bank  of  England. 

An  Act  for  making  fiirtiier  provision  for  the  gradoal  resumption  of  pMymeiits 
in  cash  by  the  Bank  of  Iraland. 

An  Act  to  permit,  for  three  years,  the  transfix  from  oertun  pnblic  stodn 
or  funds  m  Ireland,  to  certain  stocks  or  funds  in  Great  Britain. 

An  Act  to  provide  for  the  charge-  of  the  addition  to  the  public  funded  debt 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  for  the  service  of  Ae 
year  one  thousand  eight  hundred  and  twenty-one. 

An  Act  for  transferring  several  annuities  of  five  pounds  per  oentom  per 
annum  into  annuities  of  four  pounds  per  centum  per  annum. 

An  Act  for  converting  annuities  and  debentures  of  five  pounds  per  centum 
per  annum,  payable  at  the  Bank  of  Ireland,  into  new  annuifaes  of  four 
pounds  per  centum  per  annum. 

An  Act  the  title  <if  which  begins  with  the  words, — An  Act  to  reduce  the  rate  of 
interest, — and  ends  with  the  words, — forty-eighth  year  of  His  late  M^esty. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  regulate  the 

nerformanoe  of  certain  contracts, — and  ends  with  the  words, — annuities  in 

lieu  thereof. 
An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  antiiorinng  Ott 

Commissioners  for  the  Reduction  of  the  National  Debt, — and  ends  with  the 

words, — Minuitiea  in  lieu  thereof. 
An  Act  to  provide  for  the  charge  of  the  addition  to  the  pnblic  funded  debt  of 

Great  Britain  and  Irdand,  for  defraying  the  expence  of  ipilitaiy  and  naval 

pensions  and  civil  superannuations. 

An  Act  to  provide  for  &«  ehstge  of  the  addition  to  the  public  ftmded  debt  of 
Great  Britain,  for  the  service  of  the  year  one  thousand  eight  hundred  and 
twenty-two. 
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An  Act  for  curpag  into  execution  an  agreement  bettreen  His  Migee^  and 
the  East  India  Company. 

J»  Act  the  title  of  which  begin*  trith  the  words, — An  Act  to  confirm  an 
agreement, — and  emdt  mth  the  word*, — Bank  of  England. 

An  Act  to  carry  into  efFeot  a  convention  relating  to  Atistrian  louu. 

An  Act  for  transferring  several  annuities  of  four  pounds  per  centum  per 
annum  into  annuities  of  three  pounds  ten  shillings  per  centum  per  annnm. 

An  Act  for  transferring  several  annuities  of  four  pounds  per  centum  per 
annum,  transferable  at  the  Bank  of  Ireland,  into  reduced  annuities  of  4mee 
poonda  ten  shillings  per  centum  per  annum. 

An  Act  the  title  of  which  begin*  with  the  words, — An  Act  to  authorise  the 
issning  of  exchequer  bills, — and  ends  with  the  wonb,— reduced  annuities  of 
three  pounds  ten  shillings  per  centum. 

An  Act  to  permit  the  mutual  transfer  of  capital  in  certain  pablio  stocln  or 
ftinds  transferable  at  the  Banks  of  England  and  Ireland  respectively. 

An  Act  for  funding  eight  m'illions  of  exchequer  bills. 

An  Act  for  funding  three  millions  of  exchequer  bills. 

An  Act  for  transferring  certain  annuities  of  four  pounds  per  centum  per 
annum  into  annuities  of  three  pounds  and  ten  shillings  or  five  pounds  per 
centum  per  annum. 

An  Act  for  transferring  certain' annuities  of  four  poonds  per  centum  ptt 
annnm  into  annuities  of  three  pounds  and  ten  sniUinffS  per  centum  per 
annum,  and  for  providing  for  paying  off  the  persons  who  may  dissent  to 
sudi  transfer. 

An  Act  to  provide  for  the  repayment  to  the  governor  and  company  of  the  Bank 
of  England  of  one  fourth  part  of  the  debt  due  firom  the  public  to  the  said 
company,  in  punuanee  of  an  Aot  passed  in  the  last  session  of  Parliament. 

An  Act  to  postpone  until  the  first  day  of  Janaary  one  thousand  eight  hun- 
dred  and  thirty-nine  the  repayment  of  certain  sums  advanced  by  the  Bank 
of  Ireland  for  the  public  service. 

An  Act  further  to  postpone  until  the  first  day  of  Januanr  one  thousand  eight 
hundred  and  forty  the  repayment  of  certam  sums  advanced  by  the  Bank 
.of  Ifdand  for  the  public  service. 

An  Aot  for  ftincUng  exchequer  bills. 

An  Act  to  regnlate  the  repayment  of  certain  sums  advanced  by  die  governor 
and  company  of  the  Buik  of  Ireland  for  the  public  service. 

An  Act  for  funding  excheouer  bills,  and  for  making  provision  for  the  service 
of  tiie  year  one  uiousana  eight  hundred  and  foriy-one. 

An  Act  for  transferring  three  pounds  ten  shillings  pw  centum  per  annum 
annuities' one  thousand  eight  hundred  and  eighteen  into  annnines  of  three 
poonds  five  shillings  per  centum  per  annum  and  new  three  pounds  per 
centum  per  annum  annuities. 

An  Ath  tor  transferring  certain  annuities  of  three  pounds  ten  shillings  per 
centum  per  annum  and  government  debentures  into  annuities  ct  three 
pounds  five  shillings  per  centum  per  annum  and  new  thrse  pounds  per 
centum  per  annum  annuities. 

An  Aot  to  exempt  from  the  payment  of  property  tax  the  dividends  on  certain 
annuities  of  tnree  pounds  ten  shillings  per  centum  per  annum  payable  for 
the  quarter  of  the  year  ending  the  tenth  day  of  October  one  thousand 
eight  hundred  and  forty-four. 

An  Act  to  provide  for  paying  off  such  of  the  three  pounds  ten  shillings  per 
centum  annuities  ana  government  debentures  wnich  are  to  be  paid  off 
under  two  Acts  passed  in  the  present  sesnon  of  Parliament. 
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An  Act  the  title  of  which  btmnt  with  the  words, — An  Act  for  oompleiiiig 
the  guarantee  fund  of  the  South  Sea  Company,— and  ends  with  the  words, 
— South  Sea  stock  and  annuities. 

An  Act  to  make  further  provisions  aa  to  stock  and  dividends  unclaimed. 

An  Act  to  amend  the  law  respecting  testamentary  dispositions  of  property 
in  the  public  funds,  and  to  authorize  the  payment  of  dividends  on  letters 
of  attorney  in  certain  cases. 

An  Act  to  make  further  provisions  as  to  nndaimed  stock  and  dividends  of  the 
South  Sea  Company. 

An  Act  for  raising  the  sum  of  eight  millions  by  way  of  annuities. 

An  Act  for  raising  the  sum  of  two  millions  by  exchequer  bills,  or  by  the 
creation  of  annuities,  for  the  service  of  the  year  one  tiiousand  eight  hundred 
and  forty-eight. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  redeeming  or 
commuting  the  annuity, — and  ends  with  the  words, — and  issuing  ezcheqaa 
bonds. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  extend  the  pro- 
visions of  an  Act, — and  ends  with  the  words, — payments  to  be  made  under 
the  said  Act. 

An  Act  for  raising  the  sum  of  sixteen  millions  by  way  of  annuities. 

An  Act  for  funding  exchequer  bills  and  raising  money  by  way  of  annuities. 

An  Act  for  raising  five  millions  by  way  of  annuities. 

An  Act  for  raising  the  further  sum  of  five  millions  by  way  of  annuities. 

An  Act  to  indemnify  the  governor  and  company  (rf  the  Bank  of  England  m 
respect  of  oerttdn  issues  of  their  notes,  and  to  confirm  such  issues,  and  to 
authorize  further  issues  for  a  time  to  be  limited. 

An  Act  to  make  provision  as  to  stock  and  dividends  tinclaimed  in  Iicland. 


am*! 


in  part ;  namely, — 


An  Act  to  make  Airther  provision  respecting  certain*] 
payments  to  and  from  the  Bank  of  England,  and  \ 
mcrease  the  focilities  for  the  transfer  of  stocks  and 
annuities,  and  for  other  purposes     - 
Sections  one,  seven,  and  eight. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  increase  the 
facilities  for  the  transfer  of  stocks, — and  ends  loith  the  words, — and  fix 
other  purposes. 

An  Act  to  amend  the  law  relating  to  the  transfer  of  stocks  and  annuities 
transferable  at  the  Bank  of  Ireland. 

Stock  Certificate  Act,  1863. 

An  Act  for  granting  to  Her  M^esty  certain  duties  of] 
inland  revenue;  and  to  amend  tne  laws  relating  to  Vin  part;  namely,— 
the  inland  revenue  -  -  -  -  -  J 

Section  twenty-four. 

The  National  Debt  Reduction  Act,  1866. 
Section  two. 

The  Dividends  and  Stock  Act,  1869. 


In  part ;  namely, — 


TTie  Dividends  and  Stock  Act,  1870:— 

Except  as  to  any  payment  on  5th  January  1871  in  respect  of  dividend. 
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Chap.  70. 
The  Gas  and  fFater  Works  Facilities  Act,  1870. 


ABSTRACT  OP  THE  BNA0TMXMT8. 

PreUtMnan/. 
I.  Short  title. 
8.  htterpretation  of  terms. 

Descr^>tion  of  Cases  mtkin  this  Act. 

3.  Act  to  apply  to  certain  cases. 

Provisional  Orders  authorising  Gas  and  Water  Undertakings. 

4.  By  whom  provisional  orders  authorising  undertakings  may  be  obtained. 

5.  Notices  and  deposit  of  documents  by  promoters  as  in  schedule. 

6.  Pmcerfor  Board  of  Trade  to  determine  on  appKeation  and  on  objection. 

7.  Power  for  Board  ofTrade  to  make  Prooisional  Order.    Form  and  contents  qf  Provisional  Order. 

CosU  of  Order. 

8.  Publication  of  Provisional  Order  as  in  schedule. 

9.  Confirmation  of  Provisional  Order  by  Act  of  Parliament. 

10.  Incorporation  of  general  Acts  in  Provisional  Order. 

11.  Cessor  of  powers  at  expiration  of  prescribed  time. 

12.  Gas  rents  and  water  rates  m  schmule. 

13.  Company  not  exempt  from  provisions  ofgemeral  Act. 

14.  Qs«en  in  Council  may  subslittUe  any  department  for  Board  of  Trade  for  the  purposes  of  this  Act. 

15.  Act  not  to  apply  to  Metropolis. 

Schedules. 


An  Act  to  &cilitate  in  certain  cases  the 
obtaining  of  powers  for  the  construc- 
tion of  Gas  and  Water  Works  and  for 
the  supply  of  Gras  and  Water. 

(9th  August  1870.) 

Bb  it  enacted  b^  the  Queen's  most  Excellent 
M^estjr,  by  and  with  the  advice  and  consent  of 
tile  Lords  Spiritual  and  Tempoml,  and  Com- 
mons, in  this  present  ParliamNit  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Gas  and  Water  Works  Facilities  Act, 
1870." 

2.  For  the  purposes  of  this  Act,  the  terms 
herein-after  mentioned  shall  have  the  meanings 
herein-after  assig^ned  to  them ;  that  is  to  say. 

The  term  "  local  authority "  shall  mean  the 
bodies  of  persons  named  in  the  table  in  the 
Schedule  (A.)  to  this  Act  annexed : 

The  term  "  road  "  shall  mean  any  carriageway 
being  a  public  highway,  ana  any  bridge 
forming  {mrt  of  the  same : 

The  term  "road  anthori^"  shall  mean  any 
local  authcnity,  board,  town  council,  body 
esrpotate,  cramnissionem,  trustees,  vestry,  or 


other  body  or  persons  in  whom  a  road  as 
defined  by  this  Act  is  vested,  or  who  have 
the  power  to  maintain  or  repair  such  road: 
The  term  "district,"  in  relation  to  a  local 
authority,  shall  mean  the  area  within  the 
jurisdiction  of  such  local  authority: 
The  term  "  The  Lands  Clauses  Acts  "  means, 
so  &r  as  -Hie  Provisional  Order  in  which  that 
term  is  used  relates  to  England  or  Ireland,  the 
Lands  Clauses  Consolidation  Act,  1846;  and,  so 
far  as  the  same  relates  to  Scotland,  the  Lamds 
Clauses    Consolidation    (Scotiand)    Act,    1845; 
together  with,  in  each  case,  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860. 

Description  <f  Cases  within  this  Act. 

3.  This  Act  shall  apply  where  powers  are 
required  for  aU  or  any  of  the  purposes  follow- 
ing:— 

(1.)  To  construct  or  to  maintain  and  continue 
gasworks  and  works  connected  therewith, 
or  to  manu&cture  and  supply  gas  in  any 
district  within  which  there  is  not  an  exist- 
ing company,  corporation,  body  of  com- 
missioners, or  person  empowered  by  Act 
of  Parliament  to  construct  such  works  or 
to  manufitcture  and  supply  gas : 
(2.)  To  construct  or  to  mamtain  and  continue 
waterworks  and  works  connected  there- 
with, or  to  supply  water  in  any  district 
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within  which  there  i«  not  an  exitting  com- 
pany, oorponttion,  bodjr  of  oonnnis^ioners, 
or  person  empowered  by  Act  of  Parliament 
to  construct  such  works  and  to  supply 
water: 
(3.)  To  raise  additional  capital  neceasaiy  for 

any  of  the  purposes  aforesaid : 
(4.)  To  enable  two  or  more  companies  or  per- 
sons duly  authorised  to  supply  gw  or 
water  in  any  district  or  in  adjoining  dis- 
tricts to  enter  into  agreements  jointly  to 
furnish  sudi  supply,  ot  to  amalgamate 
their  undertakings : 
(5.)  To  authorise  two  or  more  companies  or 
persons  supplying  gas  or  wato-  in  any 
disteict  or  in  adjoining  districts  to  mann- 
fitcture  and  supply  gas  or  to  supply  water, 
and  to  enter  into  agreements  jomtly  to 
ftimish  such  supply  and  to  amalgamate 
their  undertaking^ : 
and  such  purposes,  or  any  one  or  more  of  them, 
as  the  case  may  be,  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  included  in  the  term  "  gas 
undertaking  "  or  "  water  undertaking,"  accordmg 
as  the  same  relate  to  the  supply  of  gas  or  water ; 
provided  that  any  gas  or  water  company  em- 
powered as  aforesaid  may  apply  for  and  avail 
themselves  of  the  facilities  of  this  Act  within 
their  own  districts  respectively. 


Provisional  Orders  authorising  Oas  and  Water 
Undertakings. 

4.  Provisional  Orders  authorising  anr  gas 
undertaking  or  water  undertaking  under  tne  au- 
thority of  this  Act  may  be  obtained  in  any  dis- 
trict by  any  company,  companies,  or  person ;  and 
in  the  construction  of  this  Act  the  term  "the 
undertakers"  shall  be  deemed  to  include  any 
•uch  company,  companies,  or  person. 

Where  the  undertakers  require  powers  for  the 
purpose  of  constructing  gasworks  or  waterworks, 
or  works  connected  therewith  within  any  district, 
the  consent  of  the  local  authori^  of  such  district 
shall  be  necessaiy  before  any  Provisional  Order 
can  be  obtained;  and  where  in  such  district  there 
is  a  road  authority  distinct  from  the  local  autho- 
rity, the  consent  of  such  road  authority  shall  also 
be  necessary  in  anv  case  where  power  is  sought  to 
break  up  any  road  of  such  load  authority,  before 
any  Provisional  Order  can  be  obtained,  unless 
the  Board  of  Trade  in  any  case  in  which  the  con- 
sent of  the  local  authority  or  road  authority  is 
refused  are  of  opinion,  afto-  inquiry,  tiiat,  having 
reg^ard  to  all  the  circumstances  of  the  case,  such 
consent  ought  to  be  dispensed  with,  and  in  such 
case  tiiey  shall  make  a  special  report,  stating  the 
grounds  upon  which  they  have  dispensed  with 
such  consent. 


6.  The  ondertakers  intending'  to  make  an  ip- 
plication  for  a  iVoriaonal  Oador  in  iiiiniisnnti  of 
tills  Act  shall  nrooeed  as  foUonst— 

(1.)  On  or  befitte  tite  first  of  November  next 
before  tiieir  applicatimk  tiie^  shall  give 
notice  in  wiitug  of  tlnir  ntention  tb 
make  tiie  sane  to  emr  tmnpaay,  eoipo- 
radon,  or  person  (if  ai^)  sapplying  ga*  (if 
the  proposed  applioatMn  reutos  to  gas- 
works) or  water  (if  dte  propfoaed  anima- 
tion relates  to  waterwcrla)  within  tiie  dis- 
trict to  which  the  proposed  applioatHa 
refers: 

(2.)  In  the  months  of  October  and  November 
next  before  their  application,  or  in  one  of 
those  months,  they  shall  publish  notice  of 
their  intention  to  make  snch  appha^on 
by  advertisement,  according  to  the  t^ola- 
tions  contained  in  Part  One  of  the  odi^ 
dule  (B.)  to  this  Act ;  and  where  it  is  pro- 
posed to  abstract  water  from  any  stRam 
for  any  waterwork,  they  shall  give  notice 
in  writing  of  their  intention  to  make  such 
application    to    the    owners    or   reputed 
owners,  lessees  or  reputed    lessees,  and 
occupiers  of  all  mills  and  manufsctonM 
or  other  works  using  the  waters  of  sudi 
stream  for  a  distance  of  twenty  miles  be- 
low the  point  at  which  such  water  is  in- 
tended to  be  abstracted,  such  distance  to 
be  measured  along  the  course  of  suc^ 
stream,  unless  such  waters  shall  within  a 
kss  distance  than  twenty  miles  f^l  into 
or  unite  with  any  navigable  stream,  and 
then  only  to  the  owners  or  reputed  ownov, 
lessees  or  reputed  lessees,  and  oocupien  of 
such  mills  and  manufiictories  as  aforesaid 
which  shall  be  situate  between  the  point 
at  which  such  water  is  proposed  to  be 
abstracted  and  the  point  at  which  sudi 
water  shall  fall  into  or  unite  with  such 
navigable  stream;  and  such  notice  sbsD 
state  the  name  (if  any)  by  which  the 
stream  is  known  at  the  pomt  at  vliicli 
such    water    shall    be    immediately  ab- 
stracted, and  also  the  parish  in  wfaidi 
such  point  is  situate,  and  the  time  and 
place  of  deposit  of  the  plans  and  sectioni 
required  by  this  Act  to  oe  deposited : 

(3.)  On  or  before  the  thirtieth  day  vi  the  same 
month  of  November  they  shall  deposit  the 
documents  described  in  Part  Two  of  the 
same  schedule,  according  to  the  regula- 
tions therein  contained : 

(4.)  On  or  before  the  twenty-third  iaj  of  De- 
cember in  the  same  year  they  shaU  diefOSA 
the  documents  described  in  Part  llirK  of 
the  same  schedule,  according  to  the  re- 
lations therein  contained. 

All  maps,  plana,  and  do<»ments  leqwred  by 
this  Act  to  be  deposited  tot  iiu  purpoaea  <if  SQ^ 
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honriMial  Order  may  be  deposited  with  the 
tateons  end  in  the  manner  directed  bjr  the  Aet  of 
the  session  of  Psriianient  held  in  the  sevendi 
Tear  of  the  reifn  of  His  late  Migesty  King  Wil- 
nam  the  Fourth  and  the  first  year  of  Her  present 
Maieaty,  intitakd  "An  Act  to  compel  clerks  of 
"  we  peace  for  oonnties  and  other  parsons  to 
"  take  the  castody  of  tttch  documents  as  shall 
"  be  directed  to  be  deposited  with  them  under 
"  the  standing  orders  of  either  House  of  Parlia- 
"  meot ;"  and  all  the  prorisions  of  that  Act  shall 
•n>ly  acoetrdingly. 

6.  The  Board  of  Trade  shall  consider  the  appli- 
cation, and  also  any  ol^jection  thereto  that  may  be 
lodged  with  them  on  or  before  such  dav  as  they 
from  time  to  time  appoint,  and  shall  aetermine 
whether  or  not  the  undertakers  may  proceed  with 
the  application. 

7.  Where  it  appears  to  the  Board  of  Trade 
expedient  and  proper  that  the  application  should 
be  granted,  witn  or  withont  addition  or  modifica- 
tion, or  subject  or  not  to  any  restriction  or  con- 
dition, and  it  has  been  proved  to  their  satisfaction 
that  idl  the  requisitions  of  section  fire  of  this  Act 
have  been  in  all  respects  comulied  with,  the 
Board  of  Trade  may  settle  and  make  a  Pro- 
visional Order  accordingly. 

Every  such  Provisional  Order  if  it  relates  to 
gasworks  shall  expressly  restrict  the  undertakers 
from  manufacturing  gas  or  any  residual  products 
arising  in  the  manufacture  of  gas -on  any  land 
except  such  as  is  specified  in  that  behalf  in  the 
order,  and  shall  also  expressly  restrict  them  from 
storing  kss  on  any  land  except  such  as  is  speci- 
fied in  that  behalf  in  the  order  Mrithin  three  hun- 
dred yards  from  any  dwelling-house  existing  at 
the  time  when  the  undertakers  propose  to  store 
gaa  on  such  land,  without  the  consent  in  writing 
of  the  owner,  lessee,  and  occupier  of  su^ 
dwelling-house. 

Evenr  such  Provisional  Order  shall  contain 
nich  other  provisions  as,  according  to  the  nature 
of  the  application  and  the  facts  and  circumstances 
of  each  case,  the  Board  of  Trade  thinks  fit  to 
submit  to  Parliament  for  confirmation  in  manner 
provided  by  this  Act ;  but  so  that  any  such  Pro- 
Tiaional  Oraer  shall  not  contain  any  provision  for 
empowoing  the  undertakers  or  any  other  person 
to  acquire  lands  otherwise  thsn  by  agreement,  or 
to  acqinre  anv  lands,  even  by  agreement,  except 
to  an  extent  therein  Umite(^. 

The  costs  of  and  connected  with  the  preparation 
and  making  of  each  Provisional  Order  shall  be 
paid  by  the  undertakers,  and  the  Board  of  TVade 
may  require  the  undertakers  to  give  security  for 
such  costs  before  they  proceed  with  the  Firovi- 
(ional  Order. 

8.  When  a  Provisional  Order  has  been  made 
•a  aforesaid  and  delivered  to  the  nndertakers,  the 
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nndertakers  shall  forthwith  depo«it  and  publish 
the  same  by  advertisement  aooording  to  tiie  regn- 
lations  contained  in  Part  Four  of  the  Sche- 
dule (B.)  to  this  Aet. 

9.  On  proof  to  the  satisfaction  of  the  Board  of 
Trade  of  the  completion  of  such  publication  as 
aforesud,  the  Board  of  TVade  ^shall,  as  soon  as 
they  conveniently  cm  after  the  expiration  of  seven 
days  from  tfae  completion  of  sucli  puUieation  in 
relation  to  any  Provisional  Order  whieh  shall 
have  been  puUished  as  aforesaid,  not  later  than 
the  twenty-fifth  of  April  in  any  year,  procure  a 
Bill  to  be  introduced  into  either  House  of  Par- 
liament for  an  Act  to  confirm  the  Provisional 
Order,  whidt  shall  be  sat  out  at  lengUi  in  the 
schedule  to  the  Bill ;  but  until  confirmation  by 
Act  of  Parliament  a  Provisional  Order  under  this 
Act  shall  not  have  any  operation. 

If  while  any  such  Bill  is  pending  in  either 
House  of  Parliament  a  petition  is  presented 
Mainst  any  Provisional  Order  comprised  therein, 
the  Bill,  so  far  as  it  relates  to  the  order  petitioned 
against,  may  be  referred  to  a  sdect  committee, 
and  the  petitioner  shall  be  allowed  to  appear  and 
oppose  as  in  the  case  of  a  Bill  for  a  special  Act.      ' 

'llie  Act  of  Parliament  confirming  any  Provi- 
sional Order  under  this  Act  shall  be  deemed  a 
Public  General  Act. 

10.  The  provisions  of  The  Lands  Clauses  Acts 
shall  be  incorporated  with  every  Provisional 
Order  under  this  Act,  save  where  the  same  are 
expressly  varied  or  excepted  by  any  such  Provi- 
sional Order,  and  except  as  to  the  following  pro- 
visions, namely, — 

(1.)  With  respect  to  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement : 

(2.)  .With  respect  to  the  entiy  upon  lands  by 
the  promoters  of  the  undertaldng. 

Where  a  Provisional  Order  authorises  a  gas 
undertaking  the  provisions  of  "  The  Gasworks 
Clauses  Ai^,  184/,"  shall  be  incorporated  with 
such  Provisional  Order,  save  where  the  same  are 
thereby  expressly  varied  or  excepted. 

Where  a  Provisional  Order  authorises  a  water 
undertaking  the  provisions  of  "  The  Waterworks 
Clauses  Act,  1847,"  and  of  "The  Waterworks 
Clauses  Act,  1863,"  shall  be  incorporated  with 
such  Provisional  Order,  save  where  die  same  are 
thereby  expressly  varied  or  excepted. 

For  the  purposes  of  such  incorporation  a  Pro- 
visional Order  under  this  Act  sludl  be  deemed 
the  special  Act. 

11.  If  anv  undertakers  empowered  by  any  Pro- 
visional Order  irndw  this  Act  to  make  wwks  do 
not,  within  tiiree  years  from  the  date  of  such 
Provisional  Order,  or  within  any  shorter  period 
prescribed  therein,  complete  the  works ;  or, 

If  witiiin  one  year  from  the  date  of  the  Provi- 
sional Order,  or  within  such  shorter  time  as 
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is  prescribed  in  the  Provisional  Order,  the 
works  are  not  subatantially  oouunenoed ;  or. 
If  the  wwks  are  conunenced,  bnt  whilst  the 
powers  to  carry  them  on  exist  are  suspended 
without  a  reason  sufficient  in  the  opinion  of 
the   Board  of  Trade  to  warrant  such  sus- 
pension ; 
the  powers  given  by  the  Provisional  Order  to  the 
undertakers  for  executing  such  works,  or  other- 
wise in  relation  thereto,  shall  cease  to  be  exercised, 
except  as  to  so  much  of  the  same  as  is  then 
completed,  imlesa  the  time  be  prolonged  by  the 
special  direction  of  the  Board  of  Trade. 

A  statement  in  writing  by  the  Boctrd  of  Trade 
to  the  effect  that  such  works  have  not  been 
completed,  or  that  the  works  have  not  been  sub- 
stantially commenced,  or  that  they  have  been 
suspended  without  sufficient  reason,  shall  be 
conclusive  evidence  for  the  purposes  of  this 
section  of  such  non-completion,  non-commence- 
ment, or  suspension. 

12.  The  undertakers  empowered  by  any  Pro- 
visional Order  under  this  Act  may  demand  and 
take,  in  respect  of  gas  or  water  supplied  by  them 
under  the  authority  of  such  Provisional  Order, 
rents  and  rates  respectively  not  exceeding  the 
simis  specified  in  such  Provisional  Order,  subject 
and  according  to  the  regulations  themin  specified. 


13.  Nothing  in  any  ProTicional  Oritr,  or  Ac* 
oonfirming  the  same,  shall  exempt  tite  under- 
taking, or  the  company,  corpoisbon,  or  person 
to  whom  it  belongs,  from  the  provisions  of  any 
general  Act  of  Paniament  relating  to  gasworks  or 
watervoriu  paased  after  the  paasing  of  this  Act, 
or  from  tiaj  nviaioa  or  altwation  under  the 
authority  of  Parliament  of  the  maximum  rants 
and  rates  allowed  to  be  taken  undec  the  Provi- 
sional Older. 

14.  For  the  purpose  of  canying  into  efltet  the 
provisions  of  this  Act,  it  shall'  be  lawful  for  Her 
Mtyestv  at  any  time  after  the  passing  ot  tiiis  Act, 
by  Oraer  in  Council,  to  substitute  tot  the  Boaid 
of  TVade  any  other  department  of  Her  liijestfi 
Government,  and  from  and  after  such  time  u 
may  be  specified  for  the  purpose  in  any  such 
order,  or  if  no  time  be  specified  therein  from  and 
after  the  date  of  such  order,  all  mattos  to  be 
done  in  pursuance  of  this  Act  by  or  in  connexion 
with  the  Board  of  Trade  shall  be  done  by  or  in 
connexion  with  such  substituted  department. 

16.  This  Act  shall  not  apply  to  any  place 
witiun  the  Metropolis,  as  the  same  is  defined  in 
the  Metropolis  Management  Act,  1855. 


SCHKDULB  A. 


Districts  of  Local  Authorities. 


England  and  Wale*. 
Boroughs  (1.)  -  -         .  .        . 

Any  place  other  than  a  borough,  and  under  the 
jurisdiction  of  commissioners,  trustees,  or  other 
persons  intrusted  by  any  Local  Act  with 
powers  of  improving,  cleansing,  or  paving  any 
town, 

Any  place  not  included  in  the  above  descriptions, 
and  within  the  jurisdiction  of  local  board  con- 
stituted in  pursuance  of  the  Public  Health 
Act,  1848,  and  the  Local  Government  Act, 
18^,  or  one  of  such  Acts. 

Any  place  or  parish  not  within  the  above  descrip- 
tions, and  in  which  a  rate  is  levied  for  the 
maintenance  of  the  poor. 

Scotland. 
Places  within  the  jurisdiction  of  any  town  oonndl, 
and  not  subject  to  the  separate  jurisdiction  of 
police  commissioners  or  trustees. 


Description  of  Local  Authority 
of  District  set  opposite  its  Name. 


Hie  mayor,  aldermen,  and  bnrgesaes  acting  \ij 
the  conncil. 

The  commissioners,  trustees,  or  other  pcnou 
intrusted  by  the  Local  Act  with  powers  dt 
improving,  cleansing,  or  paving  the  town. 


The  local  board. 


The  vestry,  select  vestry,  or  other  body  of  persons, 
acting  oy  virtue  of  any  Act  of  Paruamnit,  pre- 
scription, custom,  or  otherwise,  as  or  instead 
of  a  vestry  or  select  vestiy. 

The  town  coundL 


(1.)  "Borough"  ahall  metnanTpUoe  for  the  time  being  nibjsct  to  an  Act  pused  in  the  aenioii  hoUen  in  tbe  Afth  uxi 
inxtt  TOMS  ofthe  reign  of  King  WUli«m  the  Fourth,  obapter  serentyslx.  inttfcled  "  An  Act  to  proTlde  tor  the  UeguJrto" 
Afllanloipa  Corporations  in  Hoglaod  and  Vales." 
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IKttricts  of  Local  Aathoritia. 

Description  of  Local  Authority 
of  District  set  opposite  its  Name. 

In  plMes  wHliin  the  jarisdiction  of  police  oom- 
iniasionen  or  trastees  exerrising  the  Auctions 
of  police  comnnsaionen  under  any  Qenend  or 
Local  Act. 

In  any  parish  or  part  thereof  over  which  the 
jarisdiction  of  a  town  coundl  or  of  police  com- 
missioners or  trustees  exercising  the  functions 
of  poUoe  commissioners  does  not  extend. 

htland. 
The  city  of  Dublin 

Towns  corporate,  mth  exception  of  Dublin 

Towns  having  commissioners  under  an  Act  made 
in  the  9th  year  of  the  reign  of  Geoige  the 
Fourth,  intituled  "  An  Act  to  make  provision 
"  for  the  Lighting,  Cleansing,  and  Watching 
"  oF  Cities  and  Towns  coiporate  and  Market 
"  Towns  in  Ireland  in  certam  cases." 

Towns  having  municipal  commissioners  tmder 
3  &  4  Vict.  c.  108. 

Towns  having  town  commissioners  under  the 
Towns  Improvement  (Ireland)  Act,  1854  (17  & 
18  Vict.  c.  103),  or  anv  Acts  amending  the 
ssme,  or  under  any.  Local  Act. 

Townships  having  commissioners  under  Local 
Acts. 

The  police  commiscioners  or  trustees. 
The  parochial  bond. 

The  Bight  Honourable  the  Lord  Mayor,  aldermen, 
and  burgesses,  acting  by  the  town  council. 

The  mayor,  aldwmen,  and  buigesses,  acting  by 
the  town  council. 

The  commissioners. 

The  municipal  commissioners. 
The  town  commissioners. 

The  township  commissioners. 

schkddlb  b. 

Protisionai.  Orobrs. 

Part  I. 

Aietrtiitmeitt  m  October  or  November  of  iiUended 
applieatum. 

(1.)  Everr  advertisement  is  to  contain  the  fol- 
lowing  particulaw : 

1.  Tve  objects  of  the  intended  application. 

2.  A  genoal  description  of  the  natnie  of  the 

proposed  new  works,  if  any. 

3.  The  names  of  the  townlands,  parishes,  town- 

ships,  and  extra-parochial  places  in  which 
the  proposed  new  works,  if  any,  will  be 
made. 

4.  The  times  and  places  at  which  the  deposit 

under  Part  II.  of  this  schedule  will  be 
made. 
6.  An  o£Bce,  either  in  London  or  at  the  place 
to  which  the  intended  application  relates, 
at  which  printed  copies  of  the  draft  Pro- 


visional Order,  when  deposited,  and  of  the 
PRmsional  Order,  when  made,  will  be  ob- 
tainable as  herein-after  provided. 
(2.)  Hie  whole  notice  is  to  be  included  in  one 
advertisement,  which  is  to  be  beaded  with  a  short 
title  descriptive  of  the  undertaking. 

(3.)  The  advertisement  is  to  be  inserted  once  at 
least  in  each  of  two  successive  weeks  in  some  cme 
and  the  same  newspaper  published  in  the  district 
affected  by  the  proposed  undertaking,  where  the 
proposed  works  (if  any)  will  be  made;  or  if  there 
be  no  such  newspaper,  then  in  some  one  and  the 
same  newspaper  published  in  the  county  in  which 
every  such  distnct,  or  some  part  thereof,  is 
situate;  or  if  there  be  none,  then  in  some  one 
and  the  same  newspaper  published  in  some  ad- 
joining or  neighbouring  county. 

(4.)  The  advertisement  is  also,  in  every  case, 
to  be  inserted  once  at  least  in  the  London,  Edin- 
burgh, or  Dublin  Gazette,  accordinglv  as  the 
district  is  situate  in  England,  Scotlana,  or  Ire- 
land. 
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Part  II. 
Dqxitit  m  or  btfore  30tk  Noomiv. 

(1.)  Hie  underteken  are  to  depoiit — 

1.  A  copy  of  the  advertisement  publiahed  by 

them. 

2.  If  the  ^>plicatioii  relatea  to  gaa,  a  map 

ehowinfr  the  land  propoaed  to  be  uaed  for 
the  manahctaie  of  gaa,  or  of  residnal  pro- 
ducts arising  in  the  manofacture  of  gaa. 

3.  A  proper  plan  and  section  of  the  propoaed 

new  works,  if  any,  such  plan  ana  section 
to  be  prepared  according  to  such  regula- 
tions as  may  tiom  time  to  time  be  made 
br  the  Board  of  Tndt  in  that  behalf. 
(2.)  liie  documents  aforesaid  are  to  be  depo- 
aited  tat  public  inspection— 

In  England  or  Ireland,  in  the  office  of  the 
clerk  of  tbt  peace  for  eveiy  county,  riding, 
or  division ;  in  Scotland,  in  the  office  of  the 
principal  sheriif  dark  for  every  county,  dis- 
trict,  or  division  which  will  be  a£fiected  by 
the  proposed  undertaking,  or  in  which  any 
proposed  new  work  will  be  made. 
(3.)  The  documenta  aforesaid  are  also  to  be 
deposited  at  the  office  of  the  Board  of  Trade. 


Part  III. 


the 


Depotit  OK  or  hrfort  23rd  Deetmier. 

(I.)  He  undertakers  are  to  depoait  at 
office  of  the  Board  of  IVade— 

1.  A  memorial    signed    by  the    undertakers, 

headed  with  a  short  title  deacriptive  of  Uie 
undertaking  (corrceponding  with  that  at 
the  head  of  ttie  advertisement),  addressed 
to  the  Board  of  Trade,  and  praying  for  a 
Provisional  Order. 

2.  A  printed  draft  of  the  Provisional  Order  as 

propoaed  bv  the  undertakers,  with  any 
schedule  renrred  to  therein. 

3.  An  estimate  of  the  expense  of  the  proposed 

new  works,  if  any,  signed  by  the  posons 
making  the  same. 
(2.)  They  are  also  to  deposit  a  sufficient  num- 
ber <H  such  printed  copies  at  the  office  named  in 
that  bdialf  in  the  advertisement;  such  oojBes  to 
be  thcN  famished  to  all  persons  applying  for 
them  at  the  price  of  not  more  than  one  ah 
each. 


(3.)  The  memwial  of  the  undertakers  (to  be 
written  on  foolscap  paper,  bocdnriae,  witii  ouaits 
margin)  is  to  be  in  the  following  form,  win  such 
vaiwtiona  as  circumstances  require : — 
[Skort  title  qfrntdertakimg.'] 
T«  the  Board  of  Trade, 
The  memorial  of  the  undertaker*  of  [tiert  tiUi 
of  UMdertaUng]  : 
bhoweth  as  follows; 

1.  Your  memorialists  have  pnUished,  in  ae> 
cordanoe  wiA  the  requirements  of  the  Gas  and 
Water  Works  Facilities  Act,  18/0,  tiie  fbUowiog 
advertisement  : 

lUere  adotrtittmaU  labet^  ont  verbatim.'] 

2.  Your  memorialists  have  also  deposited,  in 
accordance  with  the  requirements  of  the  said  Act, 
copies  of  the  said  advertisement  and  [Here  gtgk 
dtj>otit  of  the  Mtvtral  matters  reqwed  bg  Aet]. 

Your  memorialists,  therefore,  {aqr 
that  a  Provisional  Order  mar  m 
made  in  the  terms  of  the  mtft 
proposed  by  your  memotiaiists, 
or  in  such  other  terms  as  nay 
seem  meet. 

CJ)., 

Undoitken. 


Part  IV. 


Depoiit  and  adeerti$emetU  of  Prooiaioiud  Order 

(1.)  The  undertakers  are  to  depoait  printed 
oopiea  of  the  Provisional  Order,  when  settled  and 
made,  for  public  inspection  in  the  offices  of  dofa 
of  the  peace  and  sheriff  clerks,  where  the  doen- 
ments  required  to  be  deposit^  by^  them  nnder 
Part  II.  of  this  schedule  were  deposited. 

(2.)  Thtj  are  also  to  dqiosit  a  sufficient  nam- 
ber  Ot  auch  printed  eoptea  at  the  office  named  ia 
that  behalf  m  the  advertisement)  audi  oopei  to 
be  there  furnished  to  aU  persona  implying  tat 
them  at  the  price  of  moi. 

(3.)  They  are  also  to  pabliah  the  Frovisionsl 
Order  as  an  advertisement  onoe  in  the  k)csl 
newtpofttt  in  which  tlie  oiigiiMd  advertisement  of 
the  intended  applicatioR  waa  published. 
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Chap.  71. 
The  National  Debt  Act,  1870. 


1.  Short  title. 

2.  Dhitim  ofAot  into  parts. 

3.  bUtrpretatio»  of  term*. 

4.  Effect  o/«oAedMe*. 


ABSTRACT  OP  THB  XNACTMBNTS. 

Past  I. — PrbI/Iminaby. 


Pabt  II. — Dbnominationb  and  IitciDBNTS  OP  Stock. 

5.  Continuance  qf  emitting  permanent  Jvnded  debt  on  existing  terms, 

6.  Stock  charged  on  Consolidated  Fund. 

7.  Stock  free  from  taxes. 

8.  Interest  in  stock  indefeasible. 

9.  Stock  personal  estate. 

10.  Stock  free  from  attachment. 

11.  Anm^ies  to  be  several  joint  stocks. 


Pabt  III. — Patmbnt  op  Dividxndb 

12.  Money  for  payment  to  be  issuable. 

13.  Banks  to  hiave  chief  cashier  and  accountant  general. 

14.  Issue  by  Treasury. 

16.  Af^lication  of  issues  by  cashier. 

16.  AeeovaUing  by  cashier,  Sfc. 

17.  Receipt  of  dividends  by  execiUors,  ^c. 

18.  Evidence  of  title  to  dividend. 

19.  Dividends  in  case  of  infancy,  ffc,  of  a  joint  stockholder. 
SO.  Dividend  warrants  by  post. 

21.  Effect  of  posting  a  varrant. 


Part  IV. — ^Trambfbb. 

22.  Mode  of  transfer. 

23.  Trantfer  by  executors,  4-0. 

24.  Evidence  of  title  on  tranter. 

26.  Closing  <fftrantfer  books  far  dividend. 


Part  V. — Stock  Cbbtipicatxb. 

26.  Cert^eate<if  title  to  stock. 

27.  Dtscriptions  of  stock  for  vhich  cert^ates  may  be  issued. 

28.  Limitation  of  amount  of  certificate. 

29.  Restriction  on  trustees  taking  stock  certificates, 

30.  No  notice  of  trust. 

31.  Stock  tn  cert^icate  outstanding  no f  transferable. 

32.  Distinction  bettoeen  stock  certificates  to  bearer  and  nominal  certificates. 

33.  Nominee  m  a  nominal  certificate  not  entitled  to  have  it  renewed  as  nominal. 

34.  Rules  as  to  coupons. 

35.  Payment  of  coupons. 

36.  Income  tax. 

37-  Fees  in  respect  of  dealing  with  stock  under  this  part. 
38.  Loss  or  destruction  of  certificate  or  coupon. 
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39.  General  regulation*  with  respect  to  $tock  certificates  and  eovpons, 

40.  Remuneration  to  Banks. 

41.  Stock  in  certificate  to  have  incidents  of  other  stock,  except  as  to  trantfer,  fye, 

42.  Application  of  this  part  to  stock  certificates  already  is^ted,  ^c. 


Pabt  VI. — ^Transfbr  bbtwbbn  England  and  Ibbland. 

43.  Application  for  transfer  between  England  and  Ireland, 

44.  Restriction  on  tranter  before  closing  of  books. 

45.  Notices  of  transfers  to  and  by  National  Debt  Commissioners. 

46.  Stock  transferred  to  National  Debt  Commissioners  to  be  cancethd. 

47.  Transfer  books  to  be  kept  by  Banks. 

48.  Bank  to  whom  transfer  made  to  write  stoek  into  their  books. 

49.  Lou  or  destruction  of  certificate. 

60.  Application  of  this  part  to  terminable  annuities. 


Part  VII.— Unclaimbd  Diviubnds. 

61.  TVansfer  of  unclaimed  stock  to  National  Debt  Commssioners. 
52.  List  of  names  from  which  stock  transferred. 

63.  Mode  of  tranter. 

64.  Subsequent  dividends  on  stock  trantferred  to  be  invested,  Sfc. 

65.  Re-transfer  and  payment  to  person  showing  title. 

66.  Three  months  notice  btfore  re^rantfer  or  payment. 

67.  Advertisements  before  re-transfer  or  payment. 

68.  Application  to  court  to  rescind  order. 

69.  Bank  not  responsible  to  second  claimant. 

60.  Order  in  favour  of  second  claimant  shomng  title. 

61.  Payment  of  unclaimed  dividends  to  National  Debt  Commisskmeri, 

62.  Unclaimed  stock  in  stoek  cert^ates  and  unclaimed  coi^ons. 

63.  Investigation  of  circumstances  of  unclaimed  dividends. 

64.  Allowance  of  expenses  to  Bank. 
66.  Payment  qf  compensation  allowed. 

66.  Indemnity  to  Banks. 

67.  Application  of  this  part  to  stock  already  tranrferred,  ^, 

68.  Aj^Ucation  of  this  part  to  terminable  annuities. 


Pabt  VIII. — Miscbllanbovs. 

69.  Yearly  payment  to  National  Debt  Commissioners  in  respect  of  21.  lOs.per  cents, 

70.  No  fee  for  paying  dividends,  tfc:  penalty. 

71.  Stamp  duty. 

72.  Conttnuance  of  Bank  of  England. 

73.  Extension  of  provisions  as  to  executors,  SfC.  to  all  stocks,  4^. 

74.  Protection  to  Banks. 

Schedules. 


An  Act  for  consolidating,  with  Amend-  Be  it  therefore  dedued  and  enaoted  br  tlia 

ments,  certain  Enactments  relating  to  <*"•«''»  "»«*  E*«^«t  !^^'J'r^^.^T  *J 

iv    XT  i.'       1  r»  ui.                             ^  advice  and  consent  of  the  Lorae  Spintiul  ana 

the  l^ational  Debt.                           ^^  Temporal,  and  Commons,  in  this  prSiMn  Ptelia- 

(9th  AugOSt  1870.)  ment  assembled,  and  by  the  anthoritf  of  the 

same,  as  follows : 
Whbrbab  with  a  view  to  the  revision  of  the 

Statute  Law,  and  particularly  to  the  preparation  

of  the  reused  edition  of  the  Statutes  now  in  pro-  p.«»  i     Pn..  .wmi  bv 

gress,  it  is  expedient  to  consolidate,  with  ammd-  '*"  i.— rBBi.UHMABT. 

ments,  certain  enactments  relating  to  the  National  1.  This  Act  may  be  cited  as  Hm  MaticBsl 

Debt:  Debt  Act,  1870. 
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2.  This  Aet  is  divided  into  parts  as  foUows : — 
Rut  I. — Preliminary. 

Part  II. — Denominations  and  Inridents  of 

Stock. 
Part  III. — Payment  of  Dividends. 
Part  IV.— Trwisfer. 
Put  v.— Stock  Certificates. 
Fart  VI. — ^Transfer   between  England  and 

Ireland. 
Part  VII. — Unclaimed  Dividends. 
Part  VIII. — Miscellaneoos. 

3.  In  this  Act — 

"  The  Bank  of  England  "  means  the  Govemw 
and  Company  of  the  Bank  of  England,  and 
indndes  their  successors : 

"The  Bank  of  Ireland"  means  the  Governor 
and  Company  of  the  Bank  of  Ireland,  and 
inchides  their  successors : 

"Stock"  means  the  several  capital  or  joint 
stocks  of  perpetnal  annuities  described  in 
the  fii«t  schedule  to  this  Act,  and  includes 
any  share  or  interest  therein  respectively : 

"  Stockholder  "  means  a  person  holding  stock, 
being  entered  as  proprietor  thereof  in  the 
boolu  of  the  Bank  of  England  or  of  Ireland : 

"Warrant"  includes  draft,  order,  cheque,  or 
other  document  used  as  a  medium  for  pay- 
ment of  dividends : 

"  Accountant  General "  includes  chief  accoun- 
tant: 

"The Treasury"  means  the  Commissioners  of 
Her  Majesty's  Treasury,  or  two  of  them : 

"The  National  Debt  Commissioners"  means 
the  Commissioners  for  the  Reduction  of  the 
National  Debt : 

"The  Consolidated  Fund"  means  the  Consoli- 
dated Fund  of  the  United  Kiiigdom  of  Great 
Britain  and  Ireland : 

"The  Court  of  Chancery  "  means  the  Court  of 
Chancery  in  England  or  the  Court  of  Chan- 
cery in  Ireland,  as  the'case  requires : 

"  Person  "  includes  corporation  : 

"  Representatives  "  means  executors,  adminis- 
trators, er  successors,  and  assigns. 

4.  The  schedules  to  this  Act  shall  be  deemed 
part  of  this  Act. 


Part  II. — Dbnominationb  and  Inoidbnts 
OP  Srocr. 

5.  The  perpetual  annuities  described  in  the 
first  scheotile  to  this  Act,  to  the  respective 
amounts  thereof  subsisting  at  the  passing  of  this 
Act,  and  the  several  capital  sums  in  respect 
whereof  those  sevenJ  annuities  are  payable,  do 
and  shall  form  part  of  the  National  Debt,  due  to 
the  several  persona  who  at  the  passing  of  this 
Act  are  entitled  thereto,  and  their  representatives. 


_  All  the  annuities  aforesaid  shall,  until  redemp- 
tion, continue  to  be  payable  in  manner  in  tlus 
Act  provided,  at  the  respective  rates  in  the  same 
scheaule  mentioned,  by  equal  half-yearly  divi- 
dends on  the  respective  days  therein  mentioned. 

All  the  annuities  aforesaid  shall  respectively 
continue  redeemable  by  Parliament  at  the  periods 
and  in  the  manner  in  the  same  schedule  men- 
tioned, at  the  rate  of  one  hundred  pounds  sterling 
for  every  one  hundred  pounds  of  the  capital  simis 
in  respect  whereof  they  are  payable,  and  (subject 
to  the  provisions  of  part  V.  of  this  Act)  shall 
continue  transferable  in  the  books  of  the  Bank  of 
England  or  of  Ireland  by  the  several  stockholders 
for  the  time  being  and  their  representatives. 

6.  The  annuities  and  dividends  aforesaid  shall 
continue  to  be  eharged  on  and  payable  out  of  the 
Consolidated  Fund. 

7.  The  annuities  and  dividends  aforesaid  shall 
continue  to  be  free  from  all  taxes,  charges,  and 
impositions,  in  like  manner  as  heretofore. 

8.  The  interests  of  stockholders  and  their 
representatives  in  the  annuities  aforesud  shall 
continue  to  be  indefeasible. 

9.  The  annuities  aforesaid  shall  continue  to  be 
personal  estate,  and  not  descendible  to  heirs. 

10.  The  annuities  aforesaid  shall  continue  to 
be  not  liable  to  forei^  attachment  by  the  custom 
of  London  or  otherwise. 

11.  The  annuities  of  each  denomination  men- 
tioned in  the  first  schedule  to  this  Act  taken 
together  shall  continue  to  constitute  one  capital 
or  joint  stock ;  and  all  persons  for  the  time  being 
entitied  thereto  shall  continue  to  have  a  propor- 
tional interest  in  every  such  capital  or  joint  stock. 


Pabt  III. — Paymknt  of  Dividbndb. 

12.  Sufficient  money  to  pay  the  dividends  on 
all  stock,  with  the  chiarges  attending  the  same, 
shall  continue  to  be  from  time  to  time  issuable 
for  that  purpose  out  of  the  Consolidated  Fund. 

13.  Until  all  stock  is  redeemed,  the  Banks  of 
England  and  Ireland  shall  each  continue  to  em- 
ploy within  their  office  a  fit  person  as  their  chief 
cashier,  and  another  fit  person  as  their  accountant 
general. 

14.  The  money  from  time  to  time  and  at  any 
time  issuable  out  of  the  Consolidated  Fund  and  by 
this  Act  made  applicable  to  the  payment  of  the 
dividends  on  stock,  shall,  by  order  of  the  Tr^h> 
sury,  without  other  warrant,  from  time  to  time 
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be  issued  and  paid  to  the  reapective  chief  CMhieis 
of  the  Banks  of  England  and  Ireland  by  way  of 
imprest  and  on  account  for  the  payment  of  those 
dividends. 

15.  The  chief  cashier  to  whom  money  is  from 
time  to  time  so  issued  shall  from  time  to  time 
without  delay  apply  the  same  in  payment  of  the 
dividends  on  stock. 

16.  The  chief  cashier  to  whom  money  is  so 
issued  shall  from  time  to  time  render  his  ac- 
counts thereof,  and  the  same  shall  be  audited, 
as  the  Treasury  from  time  to  time  direct;  but 
the  IVeasury  may,  if  they  think  fit,  dispense 
with  such  audit. 

The  respective  accountants  general  of  the 
Banks  of  England  and  Ireland  shall  from  time 
to  time  inspect  and  examine  all  receipts  and  pay- 
ments of  the  respective  chief  cashiers  of  tDose 
Banks,  and  the  vouchers  relating  thereto,  in  order 
to  prevent  frttud,  negligence,  or  delay. 

17.  The  Bank  of  England  or  of  Ireland  shall 
not  be  required  to  allow  any  executors  or  admi- 
nistrators to  receive  any  dividend  on  stock  held 
by  their  testator  or  intestate  until  the  probate  of 
the  will  or  tiie  letters  of  administration  has  or 
have  been  left  with  the  Bank  for  registration. 

18.  The  Banks  of  England  and  Ireland  respec- 
tively before  allowing  toe  receipt  of  any  dividend 
on  any  stock  may,  if  the  circumstances  of  Uie 
case  appear  to  them  to  make  it  expedient,  require 
evidence  of  the  title  of  any  person  claiming  a 
light  to  receive  the  dividend. 

That  evidence  shall  be  the  declaration  of  com- 
petent persons  under  the  Act  described  in  the 
second  schedule  to  this  Act,  part  I.,  or  of  such 
other  nature  as  the  Banks  res[wctively  require. 

19.  Where  stock  is  standing  in  the  name  of  an 
infant  or  person  of  unsound  mind,  jointly  with 
any  person  not  under  legid  disabiUtr,  a  letter  of 
attorney  tor  tiie  recupt  of  tibe  dividends  on  the 
stock  shall  be  sufficient  authority  in  that  behalf, 
if  given  under  the  hand  and  seal  of  the  person 
not  under  disability,  attested  by  two  or  more 
credible  witnesses. 

The  Bank  of  England  or  of  Ireland,  before 
acting  on  the  letter  of  attorney,  ma^  require  proof 
to  their  satis&ction  of  the  aUeged  infancy  or  un- 
soundness of  mind,  by  the  declaration  of  com- 
petent persons  under  the  Act  described  in  the 
second  schedule  to  this  Act,  part  I. 

'  20.  The  Banks  of  England  and  Ireland  respec- 
tively may  ftt>m  time  to  time,  with  tlie  sanction 
of  the  Treasury,  make  arrangements  for  payment 
of  divideiids  on  stock  by  sending  warrants 
through  the  post. 


Airangemeata  so  made  before  the  fumg  *H 
this  Act  shall  continue  unless  and  uniil  altend 
by  airanfjements  made  after  the  pMsing  theieof 
under  tms  part  thereof. 

Every  warrant  so  sent  by  post  shftll  be  daoDied 
a  cheque  on  the  Bank  ef  England  or  of  Wiod 
within  the  Act  mentioned  in  the  second  sdhedols 
to  this  Act,  part  II. 

21.  Where  a  stockholder  desires  tq  have  his 
dividend  warrants  sent  to  him  by  post,  he  dtill 
make  a  request  for  that  purpose  to  the  Bank  of 
England  or  of  Ireland  in  writing,  signed  by  Unif 
in  a  form  approved  by  the  Bank  aad  tiie  Trs- 
suiy,  and  shsil  give  to  the  Bank  an  address  ia 
the  United  Kinirdom,  or  in  the  Cbaonel  bland*, 
or  the  Isle  of  Man,  to  which  the  letters  contain- 
ing the  warrants  are  from  time  to  time  to  be  sent. 

The  posting  by  the  Bank  of  a  letter  containing 
a  dividend  warrant  addressed  to  a  stodcholder  at 
his  request  under  this  or  aqy  fbrmer  Act  at  the 
address  given  by  him  to  the  Bank,  shall  as  r- 
apects  the  liability  of  the  Bank  be  equivalent  to 
the  delivery  of  the  warrant  to  the  stock  hoMw 
himself. 


Pakt  IV.— TiiAxsriR, 

22.  In  the  offices  of  the  respective  accountants 
general  of  the  Banks  of  England  and  Irslaod 
books  shall  continue  to  be  kept  wherein  all  tians- 
fers  of  stock  shall  be  entered. 

Every  such  entry  shall  be  conceived  in  l»opar 
words  for  the  purpose  of  transfer,  and  shall  be 
signed  by  the  party  making  the  transfer, — or,  if 
he  is  absent,  by  his  attorney  thereimto  lawftiUf 
authorised  by  writing  under  his  hand  and  seal, 
attested  by  two  or  more  credible  witnesses. 

The  person  to  whom  a  transfer  is  so  mida 
may,  if  he  thinks  fiti  underwrite  his  aocqitaoee 
thereof. 

Except  as  otherwise  provided  by  Act  of  Pw- 
liament,  no  other  mode  of  tcansfendng  stock  diall 
be  good  in  law. 

23.  Ilie  interest  of  a  stockholder  Bying  (brfim 
or  after  the  passing  of  this  Act)  in  stock  shall  be 
transferable  by  hu  executors  or  administratcts, 
notwithstanding  any  specific  beoueat  thereof. 

The  Bank  of  England  or  of  ueland  shall  not 
be  required  to  allow  any  executors  or  adminis- 
trators to  transfer  any  stock  natil  the  ^obatesl 
the  will  of  or  the  letters  of  administntion  to  the 
deceased  has  or  have  been  left  with  the  Bask  for 
registration,  and  may  require  aJll  the  exeeotoif 
who  have  proved  tiie  will  to  joio  in  die  tiaasfo. 

24.  The  Banks  of  England  and  Irebad  r»> 
spectively  before  allowing  any  transfer  of  stock 
may,  i£  the  circumstances  of  the  case  »ppeK  to 
them  to  make  it  expedient,  rvqwn  evutcaeeoi 
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the  title-af  any  pcnon  ciaiBung  a  rigbt  to-  make 
thetnuisfer. 

That  evidence  shall  be  the  declaration  of  com- 
petent persons  tinder  the  Act  descrit>ed  in  the 
noond  aohednle  to  this  Act,  part  I.,  or  of  such 
other  natniv  as  the  Banks  respectirely  require. 

25.  The  Banks  of  England  and  Ireland  re- 
spectively may  close  their  books  for  the  transfer 
ef  stook  on  any  day  in  the  month  next  preceding 
that  in  which  the  dividends  on  that  stock  are 
I»yable ;  but  so  that  the  books  be  not  at  any 
time  so  closed  for  more  than  fifteen  days. 

The  persons  who  on  the  day  of  such  closing 
He  inscribed  as  stookholders  shall  as  between 
tiiem  and  their  transfoees  of  stock  be  entitled 
to  tiie  then  current  half  year's  dividend  thereon. 


Paut  V. — Stock  Cbhtificatbs. 

26.  A  stodcholder  may  obtain  a  stock  oertifi- 
eate,  that  is  to  sar,  a  certificate  of  title  to  his 
stock  or  any  part  raezeof,  with  coupons  annexed, 
entitling  tJie  bearer  of  the  coupons  to  the  dividends 
on  the  stock. 

27.  Stock  certificates  shall  be  issued  only  in 
respect  of  Consolidated  Three  pounds  per  centum 
annuities,  Reduced  Three  pounds  per  centum  an- 
■vities,  and  New  Three  pounds  per  centum 
snnoities. 

But  the  Treasury  may  by  warrant  declare  that 
anv  other  stock  specified  in  tbe  warrant  shall  be 
sabject  to  this  part  of  this  Act,  and  thereupon 
stock  certificates  may  be  issued  in  respect  of  tliat 
Stock  also. 

28.  A  stock  certificate  shall  not  be  issued  in 
lespect  of  any  sum  of  stock  not  being  fifty 
pounds  or  a  multiple  of  fifty  pounds,  or  exoeed- 
ug  one  thousand  pounds. 

99.  A  trustee  of  stock  shall  not  apply  for  or 
hold  a  stock  certificate  unless  authorised  to  do 
so  by  tiie  terms  of  his  trust;  and  any  contra- 
vention of  ibis  section  by  a  trustee  shall  be 
deemed  a  breach  of  trust. 

But  this  section  shall  not  impose  on  the  Bank 
of  England  or  of  Ireland  any  obligation  to  in- 
cite whether  a  person  applying  for  a  stock  cer- 
tificate is  or  is  not  a  trustee,  or  subject  either 
Bank  to  any  Vability  in  the  event  of  their  issuing 
a  stock  oettifioate  to  a  trustee,  or  invalidate  any 
(took  certificate  issued. 

30.  No  notice  cf  any  trust  in  respect  of  any 
itock  certiBcate  or  coupon  shall  be  receivable  by 
the  Bank  of  England  or  of  Ireland. 

3).  Where  a  stock  certificate  is  outstanding 
tw  tMk  reptesented  therdiy  shall  cease  to  be 


transferable  in  the  Aooks  of  the  Bank  of  England 
or  of  Ireland. 

32.  A  stock  certificate,  unless  a  name  is  in- 
scribed therein,  shall  entitle  the  bearer  to  the 
stock  therein  described,  and  shall  be  tranaferabU 
by  delivery. 

The  bearer  of  a  stock  certificate  may  convert 
the  same  into  a  nominal  certificate  by  inserting 
therein,  in  manner  prescribed  by  any  regulation 
made  in  pursuance  of  this  part  of  this  Act,  the 
name,  adoress,  and  quality  or  some  person. 

A  stock  certificate  when  it  becomes  nominal 
shall  not  be  transferable,  and  the  person  named 
therein  (in  this  part  of  this  Act  called  the 
nominee),  or  some  person  deriving  titie  from 
him  by  devolution  in  law,  as  in  this  part  of  this 
Act  mentioned,  shall  alone  be  recognised  by  the 
Bank  of  England  or  of  Ireland  as  entitled  to  the 
stock  described  in  the  certificate. 

On  the  death  of  the  nominee,  his  personal  re> 
presentative,  and  on  his  bankruptcy  his  assignee, 
and  on  the  marriage  of  tbe  nominee,  being  a 
female,  her  husband,  shall  alone  be  recognised 
by  the  Bank  of  Elngland  or  of  Ireland  as  entitled 
to  the  stock  descriMd  in  the  certificate,  and  shall 
be  deemed  the  nominee  in  that  certificate. 

33.  The  nominee  in  a  nominal  stock  certificate 
shall  not  be  entitled  to  have  the  same  renewed 
as  nominal,  but  he  diall,  on  delivery  Up  of  bia 
certificate,  and  of  all  unpaid  coupons  belonging 
tiiereto,  to  tiie  Bank  of  England  or  of  Ireund 
by  whom  the  certificate  was  issned,  and  on  com- 
pliance with  any  regulation  made  in  pursuance  of 
this  part  of  this  Act,  be  entitled  to  receive  in 
exchange  from  that  Bank  a  stock  certificate  to 
bearer. 

The  nominee  in  a  nominal  stock  certificate, 
and  the  bearer  of  a  stock  certificate  to  bearer, 
may,  on  the  like  delivery,  and  on  compliance 
with  any  regulation  made  in  pursuance  of  this 
part  of  this  Act,  require  to  be  registered  in  the 
oooks  of  the  Bank  of  England  or  of  Ireland  as  a 
holder  of  the  stock  described  in  the  certificate 
under  which  he  derives  title,  and  thereupon  the 
stock  shall  be  re-entered  in  the  books  kept  by 
that  Bank  for  the  entry  of  transferable  stock, 
and  shall  become  transferable,  and  tbe  dividends 
tiiereon  shall  be  payable,  as  if  no  certificate  had 
been  issned  in  respect  of  such  stock. 

34.  The  coupons  annexed  to  a  stook  certificate 
shall  comprise  the  dividends  to  be  payable  in 
respect  of  the  stook  therein  deaeribed,  for 
not  less  than  five  years  from  the  date  &t  the 
certificate. 

At  the  expiration  of  that  period  fresh  coupons 
shall  be  issued  for  a  furthw  period  of  not  less 
than  five  yeaia,  and  so  for  successive  periods  of 
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not  leas  than  five  jetn  ead,  dnriii((  the  oon- 
tiniianoe  in  force  of  the  stock  certificate. 

But  the  Bank  of  England  or  of  Ireland  may, 
if  they  think  fit,  in  lieu  of  issuing  fresh  coupons 
in  respect  of  a  stock  certificate,  K^ve  in  ezchange 
a  fresh  stock  certificate  with  coupons  annexed. 

35.  Coupons  payable  by  the  Bank  of  England 
or  of  Ireland  shall  be  payable  at  the  chief 
establishment  of  the  respectiTe  Bank  at  the 
expiration  of  three  clear  aays  from  the  day  of 
presentation,  and  at  any  branch  establishment 
of  the  same  Bank,  situate  more  than  ten  miles 
from  the  chief  establishment,  at  the  expiration 
of  five  clear  days  from  the  day  of  presentation. 

The  payment  to  the  bearer  of  a  coupon  of  the 
amount  expressed  therein  shall  be  a  full  dis- 
charge to  the  Bank  of  England  or  of  Ireland 
from  all  liability  in  respect  of  that  otfnpon  and 
the  dividend  represented  thereby. 

36.  Income  tax  shall  be  deducted  from  coupons 
in  the  same  manner  and  sulrject  to  the  same 
regulations  in  and  subject  to  which  it  may  by 
law  be  deducted  fr«m  dividends  payable  by  the 
Bank  of  Englsad  or  of  Ireland  in  respect  of 
stock  of  stockholders  inscribed  in  the  books  of 
that  Bank ;  save  only  that  income  tax  shall  be 
deducted  from  a  coupon,  although  the  dividend 
represented  thereby  does  not  amount  to  fi% 
slullings. 

37.  No  fee  shall  be  charged  on  the  issue  of  a 
stock  certificate  to  bearer,  in  exchange  for  a  like 
certificate,  but  there  shall  be  charged  with  respect 
to  the  several  other  ])roceedings  in  relation  to 
stock  authorised  by  this  part  of  this  Act  the  fees 
specified  in  the  third  scnedule  to  this  Act,  or 
such  less  fees  as  may  be  determined  by  the 
Treasiuy. 

All  fees  received  in  pursuance  of  this  part  of 
this  Act  shall  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer. 

38.  If  a  stock  certificate  or  coupon  is  lost  or 
destroyed,  the  Bank  of  England  or  of  Ireland 
(at  the  case  requires)  shall  issue  a  new  certificate 
or  coupon,  on  receiving  indemnity  to  their  satis- 
frtction  against  the  claims  of  all  persons  deriving 
title  under  the  certificate  or  coupon  lost  or 
destroyed. 

39.  The  Banks  of  England  and  Ireland  re- 
spectively, with  the  sanction  of  the  Treasury, 
may  from  time  to  time  issue  any  forms  that  nwy 
be  required  for  carrying  into  effect  this  part  of 
^is  Act,  and  may  from  time  to  time  maxe  vaj 
regulations  not  inconsistent  with  this  part  of  this 
Act  relative  to  the  following  things : 

•    1.  The  time  for  which  ooopons  are  to  be 
givoi: 


2.  The  conversion  of  a  stoek  certifiesfa  to 

bearer  into  a  nominal  certificate : 

3.  The  authority  under  which  and  the  mode 

in  which  the  Bank  are  to  act  in  issuing 
stock  certificates  or  exchanging  nominal 
certificates  for  certificates  to  bearer,  or 
registering  in  their  books  the  holders  of 
stock  certificates,  or  taking  any  other 
proceedings  in  relation  to  stock  authorised 
to  be  taken  under  this  part  of  this  Act : 

4.  The  mode  of  proving  the  title  of  or  identify- 

ing any  person  applying  for  a  stock  cer- 
tificate or  deriving  any  title  under  a  stock 
certificate: 

5.  The  mode  of  proof  of  the  death  or  bank- 

ruptcy of  the  nominee  or  of  the  maniage 
of  the  nominee  being  a  female : 

6.  The  mode  of  proof  of  the  loss  or  destruction 

of  a  stock  certificate  or  coupon  : 

7.  Any  other  matter  necessary  to  cany  this 

part  of  this  Act  into  effect. 

Regulations  so  made  before  the  passing  of  tins 
Act  shall  continue  in  force  unless  and  until 
altered  by  regulations  made  after  the  passing  of 
this  Act  under  this  part  thereof. 

Any  r^ulation  so  made  before  or  after  the 
passing  of  this  Act  shall  be  deemed  to  be  put 
of  this  Act  in  the  same  manner  as  if  it  were 
enacted  in  this  part  of  this  Act. 

40.  There  shall  be  paid  to  the  Banks  of  Eng- 
land and  Ireland  respectively  out  of  the  C<m- 
solidated  Fund,  on  account  of  the  additional 
trouble,  expense,  and  responsibility,  if  any,  im- 
posed on  them  by  this  part  of  this  Act,  in 
addition  to  the  remuneration  otherwise  papbk 
to  them  in  respect  of  the  management  of  the 
National  Debt,  such  remuneration  as  theTreasoiy 
and  they  agree  on. 

41.  Stock  described  in  a  stock  certificate  shall 
be  charged  on  the  same  securities,  and  be  subject 
to  the  same  powers  of  redemption,  and  save  as 
relates  to  the  mode  of  transfer  and  payment  of 
dividends  thereon,  shall  be  subject  to  the  same 
incidents  in  all  respects,  including  the  remunera- 
tion payable  to  the  Bank  of  England  or  of  Ire- 
land, as  if  it  had  continued  registered  in  the 
books  of  that  Bank  as  stock  transferable  therein. 

42.  Where  a  stock  certificate  has  been  issued 
under  any  fbrmer  Act,  this  part  of  this  Act  sball 
have  effect  in  relation  thereto,  and  to  the  coupons 
annexed  tiiereto  and  to  the  stock  and  dividend! 
represented  thereby  respectivdy,  in  Uke  maanff, 
as  nearly  as  may  be,  as  if  the  certificate  were 
issued  after  the  passing  of  this  Act  under  3ii> 
part  thereof. 
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Pabt  VI.— Tbanbpkb  bktwkbn  England 

AND  IrBLAND. 

43.  A  Btockholdw  holding  stock  transfenble 
in  the  books  of  the  Bank  of  England  or  of 
Ireland  may  make  application  in  writing  to  that 
Bank  for  pennjssion  to  transfer  the  same  for  the 
purpose  of  having  the  same  amount  of  stock  of 
the  same  denomination  written  into  the  books 
of  the  other  Bank. 

Thereupon,  and  on  the  applicant  transferring 
the  stock  to  which  the  application  relates  to  the 
National  Debt  Commicsioners,  the  Bank  from 
«4iose  books  the  transfer  is  to  be  made  shall 
giant  to  the  transferor  a  certificate  of  the  facts 
of  and  connected  with  the  transfer,  directed  to 
the  other  Bank. 

Every  application  for  permission  to  transfer, 
and  every  certificate  of  transfer,  under  this 
section,  shall  be  according  to  a  form  established 
hv  die  Bank  of  ^igland  in  concurrence  with  the 
Bank  of  Ireland. 

44.  It  shall  not  be  lawful  for  any  person  to 
make  any  transfer  for  the  purposes  of  this  part 
of  this  Act  of  any  stock  from  England  to  Ire- 
land, or  from  Ireland  to  England,  during  three 
dear  days  before  the  day  or  days  on  which  the 
books  of  the  Banks  of  England  and  Ireland  re- 
spectively or  of  either  of  those  Banks  are  from 
tmie  to  time  closed  for  dividend  under  part  IV. 
oftiiis  Act. 

45.  Where  such  a  transfer  is  made  from  the 
books  of  the  Bank  of  England,  that  Bank  shall 
on  the  day  of  transfer  give  notice  thereof  to  the 
National  Debt  Commissioners  at  their  office,  who 
shall  on  receipt  of  the  notice  send  it  to  the  Bank 
of  Ireland. 

Where  such  a  transfer  is  made  from  the  books 
of  the  Bank  of  Ireland,  that  Bank  shall  on  the 
day  of  transfer  send  notice  thereof  to  the  National 
Debt  Commissioners  at  their  office  in  London, 
who  shaU  on  receipt  of  the  notice  deliver  it  to  the 
Bank  of  England. 

46.  Immediately  on  any  such  transfer  being 
made  to  the  National  Debt  Commissioners,  the 
stock  transferred  shall  be  cancelled  by  them,  and 
shall  be  for  ever  discharged  from  the  account  of 
the  National  Debt  in  Great  Britain  or  in  Ireland, 
as  the  case  requires. 

47.  In  the  offices  of  the  respective  accountants 
general  of  the  Banks  of  England  and  Ireland 
books  shall  be  kept,  wherein  the  names  of  all 
persona  making  under  this  part  of  this  Act 
transfers  to  the  National  Debt  Commissioners 
shall  be  entered,  which  books  all  such  persons 
KDd  their  representatives  may  at  all  reasonable 
times  inspect  without  fee. 


48.  On  a  transfer  being  made  under  tiiis  part 
of  this  Act,  then  on  the  production  of  a  certifi- 
cate under  this  part  of  this  Act  of  the  Bank  from 
whose  books  the  transfer  is  made  the  otiier  Bank 
shall  write  into  their  books,  in  the  name  of  the 
person  in  the  certificate  named  for  that  purpose, 
stock  of  the  denomination  and  amount  therein 
specified. 

Every  such  sum  of  stock  shall  carry  dividend 
from  the  day  on  which  dividend  became  due 
ne3ct  before  the  transfer  under  this  part  of  this 
Act. 

49.  In  case  of  the  loss  or  destruction  of  a  cer- 
tificate of  the  Bank  of  England  or  of  Ireland 
under  this  part  of  this  Act,  that  Bank,  on  proof 
of  the  same  to  their  satisifaction,  may  grant  a 
duplicate  thereof,  which  shall  stand  in  the  place 
of  the  original,  if  the  original  has  not  been  pre- 
vionsly  acted  on ;  but  on  tender  of  such  a  dupli- 
cate the  Bank  to  whom  it  is  tendered  may 
demand  and  takeft«m  the  person  tendering  it 
sufficient  security  to  Her  Majesty,  her  heirs  and 
successors,  to  indemnify  that  Bank  against  the 
production  of  or  any  claun  under  the  original. 

If  at  any  time  after  a  duplicate  has  been  pro- 
duced and  acted  on  the  original  is  sturendered  to 
the  Bank  to  whom  the  securitj^  was  given,  thqr 
shall  detain  and  cancel  the  original,  and  send  it 
cancelled  to  the  other  Bank,  and  deliver  up  the 
security  to  the  persons  by  whom  it  was  entered 
into,  or  such  of  them  as  require  it. 

50.  In  the  enactments  described  in  the  second 
schedule  to  this  Act,  part  III.,  this  part  of  this 
Act  shall  be  deemed  to  be  substituted  for  the 
Act  of  the  fifth  year  of  the  reign  of  King  George 
the  Fourth  in  those  enactments  mentioned. 


Part  VII. — Unclaihbd  Ditidbnos. 

51.  AH  stock,  no  dividend  whereon  is  claimed 
for  ten  years  before  the  last  day  on  which  a 
dividend  thereon  becomes  payable  (except  where 
payment  of  dividend  has  been  restrained  by  a 
Court  of  Eqidty)  shall  be  transferred  in  the 
books  of  the  Bank  of  England  or  of  Ireland 
(ga  the  case  may  be)  to  the  Nattional  Debt 
Comnussioners. 

52.  Immediately  after  every  such  transfer  the 
name  in  which  the  stock  stood  immediaitely  before 
the  transfer,  the  residence  and  description  of  the 
parties,  the  amount  transferred,  and  the  date  of 
transfer,  shall  be  entered  in  a  list  to  be  kept  for 
the  purpose  by  the  Bank  in  whose  books  the  stock 
stands,  which  list  shall  lie  open  for  inspection  at 
the  usual  hours  of  tranafier. 

A  duplicate  of  each  list  shall  be  kept  at  the 
office  of  the  National  Debt  GommissionerB. 
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63.  Every  such  tran^r  »ludl  be  mmde  and 
signed  by  the  aeoouatant  general  or  deputy 
accountant  general  or  secretary  or  deputy  or 
assistant  secretary  of  the  Bank  in  whose  books 
the  stock  stands  at  the  transfar,  and  shall  be  as 
effectual  to  all  intents  as  if  signed  by  the  person 
in  whose  name- the  stock  then  stands. 

54.  Where  stock  is  transfnred  under  this  part 
of  this  Act  all  dividends  accruing  thereon  after 
the  transfer  shall  be  paid  to  the  Xational  Debt 
Commissioners,  and  shall  be  from  time  to  time 
invested  by  them  in  the  purchase  of  other  Uke 
stock  to  be  placed  to  their  account  of  unclaimed 
dividends. 

All  such  dividends  and  the  stock  arising  from 
the  investment  thereof  shall  be  held  by  those 
Commissioners  for  the  public,  subject  to  the 
claims  of  the  parties  entitled  thereto. 

66.  ITje  Governor  or  Deputy  Governor  of  the 
Bank  of  England  or  of  Ireland  may  direct  the 
accountant  general  or  deputy  accountant  general 
or  secretary  or  deputy  or  assistant  secretary  of 
that  Bank  to  re-transfer  any  stock  transferred 
under  this  part  of  this  Act  to  any  person  showing 
his  right  thereto  to  the  satisnotion  of  the 
Governor  or  Deputy  Grovemor,  and  to  pay  the 
dividends  due  thereon,  as  if  the  same  haa  not 
been  transiierred  or  paid  to  the  National  Debt 
Commissioners. 

But  in  case  the  Governor  or  Deputy  Governor 
is  not  satisfied  of  the  right  of  any  person 
claiming  to  be  entitled  to  any  such  stock  or  divi- 
dends,  the  claimant  maj,  by  petition  in  a  sum- 
nuunr  way,  state  and  venfy  lus  claim  to  the  Court 
of  Chanoeiy. 

.The  petition  shall  be  served  on  Her  Mi^esty's 
Attorney  General  and  on  the  National  Debt 
Commissioners,  and  the  Court  shall  make  such 
order  thereon  (either  for  re-tnmsfer  of  the  stock 
to  which  the  petition  relates  and  payment  of  the 
dividends  accrued  thereon,  or  otherwise),  and 
touching  the  costs  of  the  application,  as  to  the 
Court  seems  just. 

All  costs  and  expenses  incurred  by  or  on  behalf 
of  the  Attorney  General,  or  the  National  Debt 
Commissioners,  in  resisting  or  appearing  on  any 
such  petition,  if  not  ordered  by  the  Court  to  be 
pud  out  of  the  stock  and  dividends  thereby 
claimed,  shall  be  paid  by  the  National  Debt 
Commissioners,  out  of  nndumed  dividends. 

Where  any  re-transfer  or  payment  is  made  to 
any  such  claimant,  either  with  or  without  the 
authority  of  the  Court,  the  Bank  of  England  or 
of  Ireland  (as  the  case  reouires)  shall  give  notice 
thereof  to  the  National  Debt  Commissioners, 
mthin  three  days  after  making  the  same. 

66.  Stock  exceeding  the  sum  of  twenty  pounds 
shidl  not  be  ie-tnuiifeR«d   from  the  National 


Debt  Comaissioaen  nsder  this  part  at  tfaif  Att, 
nor  afaall  dividend*  exceeding  twentv^  pounds  ia 
the  whole  be  paid  to  a  claimant  uoaer  this  part 
of  this  Act,  until  three  mont^  after  uppWratVini 
made  for  the  sanu,  nor  until  publie  notiee  has 
been  given  thereof  as  in  ihm  part  af  tUi  Ast 
provided. 

57.  The  Bank  of  England  or  of  Iidand  shsB 
require  the  applicant  to  give  such  pnbfic  MOtiee  as 
they  tiiink  fit  by  advertisements,  in  the  oaseof 
either  Bank  in  one  or  more  newspapers  eirea- 
lating  in  London  and  elsewhere,  sjul  in  tks 
case  of  the  Bank  of  Ireland  also  in  osie  or  men 
newspapers  oiroulating  in  Dublin  and  elsewhere 
in  Ireland. 

Every  such  notice  shall  state  the  name,  resi- 
dence, and  description  of  the  person  in  whose 
name  the  stock  stood  when  transferred  to  the 
National  Debt  Commissioners,  tjhe  amoaot 
thereof,  the  name  of  the  claimant,  and  the  time 
at  which  the  re-transfisr  thereof  and  payment  of 
dividends  will  be  made  if  no  other  daimant 
sooner  appears  and  makes  out  his  dfdm. 

Where  any  such  re-transfer  or  payment  i« 
ordered  by  the  Court  of  Chancery  the  notice  shall 
also  state  the  ptuport  of  the  order. 

58.  At  any  time  before  re-transfer  of  stock  or 
payment  of  dividend  as  aforesaid  to  a  claimant 
any  person  may  i^iply  to  the  Court  of  Cbanooy, 
by  motion  or  petition,  to  resdnd  or  vary  any 
order  made  for  re-transfer  or  payment  thereot 

69.  Where  any  stock  or  dividends  having  been 
re-transferred  or  paid  as  aforesaid  to  a  daimant 
by  either  Bank  is  or  are  afterwards  clumed  by 
another  person,  the  Bank  and  their  officers  sbaU 
not  be  responsible  for  the  same  to  such  other 
claimant,  but  he  may  have  recourse  agunst  the 
person  to  whom  the  re-transfer  or  payment  wu 
made. 

60.  Provided,  that  if  in  aiiy  case  a  neir 
claimant  establishes  his  title  to  any  stock  or 
dividends  re -transferred  or  paid  to  a  former 
claimant,  and  is  unable  to  obtain  transfer  or 
payment  thereof  from  the  former  claimant,  the 
Court  of  Chancery  shall,  on  application  brpeti- 
tion  by  the  new  claimant,  yenned  as  the  Court 
requires,  order  the  National  Debt  Commissionen 
to  transfer  to  him  such  sum  in  stock,  and  to  pay 
to  him  such  sum  in  money  for  dividend,  as  the 
Cou^  thinks  just. 

Such  transfer  aheXl  be  made  from  stock  trans- 
ferred to  the  National  Debt  Commissioners  under 
this  part  of  this  Act;  and  lueh  mon^  fot  divi- 
dend shall  be  paid  ftom  dividends  reonved  \)f 
those  Commissioners  on  stock  so  transferred  ot ' 
the  acoumulationa  thereof  or  fimn  the  sale  flf 
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■took  pnieliaaed  with  snch  dividends  or  Momnu- 
lationa,  or  from  other  money  at  their  dispone 

61.  When  any  dividend-  aoeraed  due  on  any 
SHn  of  ataek  is  not  claimed  for  ten  yean  befiwe 
the  last  dav  on  wfaieh  a  dit^dend  thereon  be- 
eomes  pajrable,  the  dividend  so  nnclaimed,  and 
all  dividends  subsequently  accrued  due  in  respect 
of  the  same  sum  of  stock,  and  unclaimed,  shall  be 
paid  to  tlM  National  Debt  CommissioneraL 

All  sueb  dividends  riudl  be  held  and  dealt  with 
in  like  mamio-,  as  nearly  as  may  be,  as  stock 
tnnsfinrred  to  those  Commissioners  under  this 
part  of  this  Act,  or  the  dividends  accruing 
tburemi  after  the  transfer  (as  the  case  requires) ; 
and  this  part  of  this  Act  shall  accordingly  have 
dSect  in  idation  thereto  and  to  the  investment 
and  payment  of  and  claims  to  the  same,  as  if  the 
foregoing  provisions  of  this  part  of  this  Act  were 
reputed  and  in  terms  made  applicable  thereto 
lespectivdy. 

62.  All  stock  described  in  a  stock  certificate  in 
respect  of  which  no  coupon  is  presented  for  pay- 
ment for  ten  years  shaJl  be  dealt  with  in  like 
manner,  as  nearly  as  may  be,  as  stock  no  dividend 
whereon  is  claimed  for  ten  vears. 

Sums  due  and  unclumea  on  coupons  shall  be 
dealt  with  in  like  manner,  as  nearly  as  may  be,  as 
imclaimed  dividends  due  in  respect  of  stock. 

63.  The  Treasury  mwr  from  time  to  time  em- 
power the  Bank  of  England  or  of  Ireland  to 
uvestigate  the  orcnmstances  of  any  stock  or 
dividends  remaining  unclaimed,  with  a  view  to 
ascertain  the  owners  thereof,  and  allow  to  them 
nich  compensation  as  to  the  Treasuiy  seems  just 
for  their  trouble  and  expenses  in  that  behalf. 

64.  The  Treasury  may  fi^m  time  to  time  allow 
to  the  Bank  of  England  or  of  Ireland  a  reason- 
able compensation  for  all  expenses  incurred  by 
them  in  and  about  notices  and  advertisements 
directed  by  this  part  of  this  Act,  and  other 
services  required  or  authorised  by  this  part  of 
this  Act. 

65.  Compensation  allowed  by  the  Treasuiy 
under  this  part  of  this  Act  may  be  deducted 
tateably  from  the  stock  and  dividends  from  time 
to  time  re-transferred  or  paid,  with  reference  to 
which  the  trouble,  expenses,  and  services  have 
been  incurred  and  performed  by  the  Bank,  or  the 
same  may  be  paid  by  the  National  Uebt  Com- 
missioners out  of  unclaimed  stock  or  dividends 
tnuMfteicd  to  or  received  by  tbem. 

66.  The  Banks  of  England  and  Ireland,  and 
theb  respective  governors,  iepvtf  governors,  and 
oficen,  are  hereby  indenmified  in  tespeot  of  every 
tamsfsr  or  re-transfer  of  stock  or  payment  at 


dividends  vnder  this  pert  of  this  Act,  uii  shall 
not  be  in  any  manner  responsible  to  any  person 
having  or  claiming  any  interest  thwein. 

67.  Where  under  any  former  Act  relating  to 
unclaimed  stock  or  unclaimed  dividends  any 
stocks,  funds,  or  annuities,  or  any  principal  or 
other  sums,  have,  in  consequence  of  the  same  or 
of  the  dividends  thereon  being  unclaimed,  been 
transferred  to  the  National  Debt  Commissioners, 
or  any  unclaimed  dividends  have  been  paid  to 
those  Commissioners,  this  part  of  this  Act  shall 
have  ttMit  in  relation  to  the  stocks,  funds, 
annuities,  principal  or  other  sums,  and  ^vidends 
so  transferred  and  paid,  and  to  any  stock  or  secu- 
rity representing  tte  same  or  any  of  them,  and  to 
all  accumulations  and  investments  of  those  divi- 
dends, in  like  manner,  as  nearly  as  may  be,  as  if 
such  transfer,  payment,  and  investment  were 
made  after  the  passing  of  this  Act  under  this 
part  thereof. 

68.  This  part  of  this  Act  shall  apply  to  un- 
claimed annuities  for  terms  of  years  forming  part 
of  the  National  Debt 

In  the  appUoation  thereto  of  this  part  of  this 
Act,  a  temunable  annuity  exceeding  one  pound 
per  annum  shall  be  deemed  to  be  substituted  for 
stock  exceeding  twenty  pounds. 

In  the  enactment  described  in  the  second  sche- 
dule to  this  Act,  part  IV.,  this  part  of  this  Act 
shall  be  deemed  to  be  substitated  for  the  Act  of 
the  fifty-sixth  year  of  the  reign  of  ICiag  Ueorge 
the  Third  in  that  enactment  mentioned. 


PaBT  VIII. — MlSCBLLANKOm. 

69.  In  respect  of  each  sum  of  one  hundred  and 
ten  pounds  of  the  two  pounds  ten  shillings  per 
centum  annuities  thwe  shall  continue  to  be  paid 
to  the  National  Debt  Commissioners  on  the 
fifth  day  of  July  in  each  year  until  and  inclusive 
of  the  fifth  day  of  July  one  thousand  eight  hun- 
dred and  ninety-four  the  sum  of  five  shillings, 
and  so  in  proportion  for  any  less  sum  of  snob 
annuities. 

That  yearly  sum  shall  continue  to  be  charged 
on  the  Consolidated  Fund  and  to  be  issued  and 
paid  thereout  either  to  ttie  Bank  of  England  or 
to  the  Bank  of  Ireland  to  the  account  of  the 
National  Debt  Commissioners,  at  those  Commis- 
sioners from  time  to  tim«  direi^  and  to  be  applied 
towards  the  reduction  of  the  National  Debt  as 
other  money  paid  to  them  for  that  purpose  is  by 
law  applicable. 

A  separate  account  shall  continue  to  be  kept  by 
the  National  Debt  Commissioners  of  the  applica- 
tion of  that  yearly  sum. 

For  the  purposes  of  the  Acts  for  regulating  the 
reduction  of  me  National  Debt,  that  yearly  sum 
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shall  be  deemed  part  ct  the  ezpeaditan  of  the 
United  Kingdom. 

70.  No  fee,  reward,  or  gratuity  shall  be  de- 
manded at  taken  for  paying  any  dividend,  or  for 
any  transfer  <^  stock,  or  for  receiving  any  oerti- 
ft»te  at  duplicate  certificate  under  murt  VI.  of 
this  Act,  on  pain  that  any  person  offending  by 
demanding  or  taking  any  such  fee,  reward,  or 
gratuity  shall  for  eveiy  such  offence  forfeit  the 
sum  of  twenty  pouniu  to  the  party  aggrieved, 
with  fiill  costs  of  suit,  to  be  recovered  in  any  of 
Her  Majesty's  Superior  Courts  of  Law  in  England 
or  Ireland. 


71.  No  stamp  duty  shall  be  payable  in  respect 
'  any  divi(' 
certificate,  or  coupon. 


of  any  dividend,  warrant,  transfer  of  stock,  stock 
atificate,  or  coupon. 

72.  The  Bank  of  England  shall  continue  a  oat- 


poration  for  the  purpose*  ef  thi*  Aek  «Bt3  all 
stock  is  duly  ledeemed  by  Parliam«tt. 

73.  Such  of  the  provisions  of  parts  III.  and  IV. 
of  this  Act  as  relate  to  receipt  of  dividends  and 
transfer  of  uiock  hj  executon  or  adminiatrateta, 
and  to  evidence  of  title  to  dividends  or  stodk,  and 
to  receipt  of  dividends  en  stock  standing  in  lim 
names  o(  infsnts  or  peisons  of  unaaund  mindi 
and  to  payments  (rf  dividends  <m  stock  br  seodiaf 
warrants  through  ihs  post,  shall  appur  to  all 
■took  of  any  oompwny  or  eonporation,  Ainds  or 
anauitiea,  traoaferable  in  tiie  oooka  of  the  Bank 
of  England  or  of  IreUnd. 

74.  The  Bank  of  England  at  of  Inland.  «r  tmj 
member  of  the  corporation  thereof  respoetiTefy, 
shall  not  incur  any  disability  for  or  by  reaaon  of 
those  Banks  reapeotively  doing  anything  ia 
pursuance  of  this  Act. 


SCHBDDLRB. 


The  First  Schbdulb. 
Stocks:  Dividend  Day$;  Redemption. 


Denominadons  of  the  several 
Stocks  of  Perpetual  Annuities. 


Dates  of  Half-yearly  Dividends. 


Periods  of  Bedemption. 


Consolidated  Three  pounds  per 
centum  annuities. 

Reduced  Three  pounds  per  centum 
annuities. 

New  Five  pounds  per  centum  an* 

nuities. 
New  Three  pounds  per  centum 

annuities. 
New  Three  pounds  ten  shillings 

per  centum  annuities. 
Two    pounds    ten    shillings    per 

centum  annuities. 


5  January,  5  July  - 
5  April,  5  October 

5  January,  5  July 

5  April,  5  October  ■ 

6  January,  5  July  - 
5  Januaiy,  5  July  • 


At  any  time  after  passing  of  this 

Act,  subject  and  according  to 

regulation  subjoined. 
At  any  time  after  passing  at  this 

Act,  subject  and  aocwding  to 

regulation  subjoined. 
At   any  time   after  5  Jannair 

1873. 
At  any  time  after  10  October 

1874. 
At   any  time    after  5  Januair 

1894. 
At    any  time   after  5  Jannair 

1894. 


Rbovlation. 
The  Consolidated  Three  pounds  per  centum  annuities  and  the  Reduced  Three  pounds  per  ooitmn 
annuities  respectively  are  redeemable  as  follows,  namdy  >- At  any  time  on  one  year's  notue  printed 
in  the  London  Gazette,  and  afBxed  on  the  Royal  Exchange  in  Londtm,  and  on  repaysient  fay 
Parliament  according  to  such  notice  of  tbe  sev»al  sums,  or  any  part  thoeof,  for  which  tfa«  satd 
several  annuities,  or  either  of  them,  are  or  is  payable,  by  payments  not  leas  than  fiOO.OOM.  at  one 
time,  in  manner  directed  by  any  Act  to  be  passed,  and  also  on  fiill  payment  of  all  atrears  of  the  same 
annuities.  Then,  and  not  till  then,  so  mucn  of  the  annaities  aa  aia  attending  on  die  principal  sums 
so  paid  off,  shall  cease  and  be  understood  to  be  redeemed.  Any  vote  or  resohrtion  of  tfae  Uwiae  itf 
Commons,  signified  by  the  Speaker  in  writing,  inserted  in  the  London  Gasette^  and  affixed  «n  die 
Royal  Exdiange  in  London,  snail  be  deemed  s^dent  notice. 
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Tub  Sbcond  Scbbdolb. 

EnactwteiUs  rtferred  to. 
Pabt  I. 

6  &  6  Will.  4.  c.  62.— An  Act  to  repeal  an  Act 
of  the  preaent  session  of  Parliament,  intituled 
'  An  Aet  for  the  mare  effectual  abolition  of  oaths 
and  afbowiions  taken  and  made  in  vaiioos  de- 
partments of  tile  State,  and  to  substitute  decla- 
rations in  lieu  thoreof,  and  for  the  more  entire 
mppreaaion  of  yolontary  and  extrsrjudicial  oaths 
and  affidavits';  and  to  make  other  provisions 
for  the  abolition  of  unnecessaiy  oaths  [which  Act 
may  be  cited  in  any  declaration  made  thereunder 
for  the  purposes  of  this  Act  as  The  Statutory 
Dedarations  Act,  1836]. 

Pabt  II. 

21  &  22  Vict,  c  79.— An  Act  to  amend  the 
law  reUting  to  clieques  or  drafts  on  bankers. 

Pabt  III. 
Section  four  of  3  &  4  WiU.  4.  c.  24.— An  Act 
'  to  amend  an  Act  of  the  tenth  year  of  His  lato 
Mqesty  for    regulating  the    reduction   of   the 
National  Debt. 

Section  twenty-one  of  18  &  19  Vict.  c.  18.— 
An  Act  for  raising  the  anm  of  sixteen  millions  by 
way  of  annuities. 

Pabt  IV. 
Section  eleven  of  2  &  3  Will.  4.  c.  S9.— An  Act 
to  transfer  tiie  management  of  oertun  annuities 
on  lives  from  the  receipt  of  His  Miyesty's  Ex- 
chequer to  the  management  of  the  Commissioners 


for  the  Rednotian  of  tiie  Natkmil  Oabt,  and  to 
amend  an  Act  for  enabling  the  said  Commis- 
sioners to  grant  life  annuitws  and  annuities  for 
torms  of  years. 


Thb  Thibs  Schbdulb. 


Feet  as  to  Stock  Cert^ieatu. 

On  the  issue  of  a  stock  certificate,  a  fee  not 
exceeding  five  shillings  on  every  hundred  pounds 
of  stock  included  in  the  certificate,  and  a  propor- 
tional sum  for  any  less  sum. 

If  the  applicant  is  the  registered  holder  of  an 
amotmt  of  stock  divisible  into  several  sums  of 
fifty  pounds  or  multiples  of  fifty  pounds  he  may 
require  such  sums  of  fifty  pounds  or  such  mul- 
tiples of  fifty  pounds  to  be  distributed  amongst 
different  certificates,  as  he  thinks  fit ;  subject  to 
this  proviso,  that  if  the  number  of  certificates 
required  by  him  exceed  the  proportion  of  five  to 
a  thousand  poimds  he  shall,  in  respect  to  Mch 
certificate  constituting  that  excess,  pay  a  som 
of  sixpence  in  addition  to  the  per-centage  fee. 

On  the  change  of  a  nominal  certificate  for  a 
certificate  to  beater,  or  on  the  registration  in  the 
books  of  the  Bank  of  the  stock  included  in  a 
nominal  certificate,  there  shall  be  charged  a  fee 
not  exceeding  one  half  the  fee  that  would  be 
ebargeable  on  the  issue  of  a  new  certificate  to 
bearer. 

On  the  registration  in  the  books  of  the  Bank 
of  the  stock  included  in  a  stock  certificate  to 
bearer  there  shall  be  charged  a  fee  not  exceeding 
five  shillings. 


Chap.  72. 
The  Pedlars  Act,  1870. 


AB8TBACT  OP  THB   BNACTMBNTB. 

PreUmimaTy. 

1.  Short  tUle. 

2.  CommtnctmeiU  of  Act. 

3.  bUsrpr^atkm  tf  certain  terms  <»  tke  Act. 

Cert^cates  to  be  obtained  by  Pedtart. 

4.  No  vu  to  act  as  a  pedlar  vitietU  cert^ate. 
6.  Oranf  of  certificate. 

6.  EffiKt  ^ctrtMsoU. 

7.  Certificate  to  be  eattemded  by  ittdortemetit  to  other  districts  thorn  that  far  wUeh  it  teas  granted. 

8.  ite^er  qf  certificates  to  be  kept  in  each  district. 

9.  Forms  qf  tg^pUcation  to  be  kept  at  ehirfpoUct  office. 

10.  Cer^ficate  not  to  be  assigned. 

11.  Certificate  not  to  be  borrowed. 
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12.  Penalty  for  forfiku  etrt^teate. 

13.  CtrH^MUe  not  to  be  granted  to  eerttm  pertoH$. 

14.  ConvietUnu  to  be  indorsed  on  eerlifieate. 

16.  Appeal  against  refusal  qfcert^leate  by  chief  ogietr  ofpoliee. 

16.  Court  empowered  to  deprive  pedlar  ofeert^ale. 

Duties  qf  Pedlars. 

17.  Pedlar  to  show  certifeate  to  certain  persons,  on  demand. 

18.  PoKee  empowered  to  inject  pedlar's  pack. 

Temporary  Provisions. 

19.  Licenses  granted  before  Act  to  remain  in  force. 

Summary  Proceedings  for  Offences. 

20.  Summary  proceedings  for  offences. 

21.  Application  of  fees. 

Saving, 

22.  Certificate  not  required  by  commercial  travellers,  sellers  qffish,  or  sellers  is  fairs. 

23.  Reservation  of  powers  of  local  aidhority. 

ScheMe. 


An    Act    for   granting   Certificates    to 
Pedlars.  (9th  August  1870.) 

Whrbkas  it  i«  expedient  to  amend  the  law 
relating  to  pedlars : 

Be  it  enacted  by  the  Queen'a  most  Excellent 
Mqwty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  The  Pedlars  Act, 
1870. 

2.  This  Act  shall  not  come  into  operation 
until  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-one,  which  date  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act. 

3.  In  this  Act,  if  not  inconsistent  with  tiie 
context,  the  following  terms  have  the  meanings 
herein-aiter  respectively  assigned  to  them;  that 
is  to  say. 

The  term  "  pedlar  "  means  any  hawker,  pedlar, 
petty  chapman,  tinker,  caster  of  metals, 
mender  of  chairs,  or  other  person  who, 
without  any  horse  or  other  beast  bearing  or 
drawing  burden,  travels  and  trades  on  foot 
and  goes  from  town  to  town  or  to  other 
men's  houses,  carrying  to  sell  or  exposing 
for  sale  any  goods,  wares,  or  merchandise,  or 
procuring  orders  for  goods,  wares,  or  mer- 
chandise immediately  to  be  delivered,  or 
selling  or  oifering  for  sale  his  skill  in  handi- 
craft: 


The  term  "  police  district "  mmaa — 
In  England, — 
(1.)  The  city  <tf  London  and  the  libcrtiM 

thereof: 
(2.)  The  metropolitan  police  district : 
(3.)  Any  county,  riding,  part,  division,  or 
liberty  of  a  oounly,  borough,  burgb, 
city,  town,  place,  or  union,  or  com- 
bination  of    places     maintainiDg  s 
separate    poUce  force;    and   all  ths 
police  under  one  chief  constable  shall 
oe  deemed  to  constdtate  one  force  for 
the  purposes  of  this  section : 
In  Scotland, — 
An^  area  maintaining  a  separate  poto 
force,  and  all  the  police  under  one  chief 
constable,  shall  be  deemed  to  constitate 
one  force  for  the  purposes  of  this  sec- 
tion : 
In  Ireland, — 
(1.)  The  police  district  (tf  Dublin  metn- 

polis: 
(2.)  Any  district,  whether  titf,  town,  or 
country,  over  which  is  appdnted  t 
sulvinspector  of  tiie  Royal  uish  C<hi- 
stabulary. 
The  term' "  chief  officer  of  police  "  means— 
In  England, — 
(1.)  In  the  city  of  London  and  the  libeitwa 
thereof    the   eommissioB«    of   city 
pdioe: 
(2.)  In  the  metropolitan    police  district 
the    commissioner    of    mebopolitsn 

(3.)  Elsewhere  the  diicf  constable,  or  kad 
constable,  at  oUter  ofBeer,  tnr  «bi^ 
ever  name  called,  having  the  ohiet 


Digitized  by 


Google 


OHAT.  72.] 


88  &  34  VICTORIA,  1870. 


S57 


command  of  the  police  in  the  police 
district  in  refSerence  to  which  aiich 
expression  occurs  : 
lo  Scotland, — 
The   chi^   constable,    superintendent   of 
police,    or  other    officer,  by    whatever 
name  called,  having  the  chif»F  command 
of  the  police  in  the  police  district  in 
reference    to    which    such    expression 
occurs: 
In  Ireland, — 
(1.)  In  the  police  district  of  Dublin  metro- 
polis, either  of  the  commissioners  of 
police  for  the  said  district : 
(2.)  In  any  other  police  districts  the  sub- 
inspector    of   the  Royal    Irish   Con- 
stabulary : 
Any  act  or  thing  by  this  Act  authorised  to  be 
done  by  the  chief  officer  of  police  may  be  done 
by  any  penen  authorised  by  him  in  that  behalf. 

The  term  "court"  includes  the  justice  or 
justices,  magistrate  or  magistrates,  to  whom 
jurisdiction  is  given  by  this  Act. 

Certijieatts  to  he  obtained  by  Pedlars. 

4.  After  the  commencement  of  this  Act  no 
person  shall  act  as  a  pedlar  without  such  certifi- 
cate as  in  ibis  Act  mentioned,  or  in  any  district 
wbete  he  is  not  authorised  by  his  certificate  so  to 
Mt. 
Any  person  who— 

L  Aets  as  a  pedlar  without  having  obtained  a 
eortificate  undur  this  Act  authorising  him  so 
to  aot: 
2.  Acts  as  a  pedlar  in  any  district  in  which  he 
is  not  authorised  so  to  act  by  a  certificate 
granted  under  this  Act, 
shall  be  liable  for  a  first  offence  to  a  penalty  not 
exceeding  ten  shillings,  and  for  any  subsequent 
effenee  to  a  penalty  not  exceeding  one  pound. 

6.  The  following  regulations  shall  be  made 
with  respect  to  the  grant  of  pedlars  certificates  : 

1 .  SuDJeet  as  in  this  Act  mentioned  a  pedlar's 
;!ertificate  shall  be  granted  to  any  person  by 
the  chief  officer  of  police  of  the  police  dis- 
trict in  which  the  person  applying  for  a 
oerftfieate  resides,  on  such  officer  being  satis- 
fied that  the  -applicant  b  a  person  of  good 
chaawier: 

2.  An  application  for  a  pedlar's  certificate  shall 
be  in  tie  form  spedfied  in  the  schedule  to 
this  Act,  or  aa  near  thereto  as  circumstances 
admit: 

3.  'iliete  shall  be  paid  for  a  pedlar's  certificate 
prenoosly  to  tne  delireiy  thereof  to  the 
applicant  a  sum  not  exceeding  sixpence : 

4.  A  pedlar's  certificate  shall  be  in  the  form 
specified  in  the  schedule  hereto,  or  as  near 
^oetA  as  eircnmstanoea  admii:. 

Vol.  XLVIII.    Law  Jour.  Stat. 


5.  Aiiedlar's  certidcate  shall  Remain  in  force 
for  one  year  firom  the  date  of  the  iusue  thereof 
and  no  longer: 

6.  On  the  delivenr  up  of  the  old  certificate  or 
on  sufficient  evidence  being  produced  to  the 
satisfiaction  of  the  chief  officer  of  police  that 
the  old  certificate  has  been  lost,  that  officer 
may  either  at  the  expimtion  of  the  current 
year,  or  during  the  currency  «f  any  year, 
grant  a  new  certificate  in  the  same  manner 
as  Tipon  a  first  application  for  a  pedlar's 
certificate. 

6.  A  pedlar's  certificate  granted  under  this  Act 
shall,  during  the  time  for  which  it  continues  in 
force,  authorise  the  person  to  whom  it  is  granted 
to  act  as  a  pedlar,  within  the  police  district  in 
which  such  pedlar  resides  and  the  certificate  is 
taken  out. 

7.  Any  pedlar  who,  having  obtained  a  pedlar's 
certificate,  desires  to  act  as  a  pedlar  in  anjr  other 
police  district  than  that  in  which  he  resides,  or 
who  goes  to  reside  in  any  other  district,  may, 
while  bis  certificate  remains  in  force,  apply  to  the 
chief  officer  of  police  of  such  other  district  to  in- 
dorse his  certificate,  and  such  officer  shall,  unless 
he  is  satisfied  that  the  applicant  is  not  a  person 
of  good  character,  on  payment  by  the  pedlar  of 
a  ke  not  exceeding  sixpence,  indorse  such  ceiv 
tificate,  and  such  indorsed  certificate  shall,  while 
it  continues  in  force,  authorise  the  pedlar  to  act 
as  a  pedlar  in  such  other  district,  and  have  in  all 
respects  the  same  effect  as  a  certificate  granted 
under  this  Act  bv  an  officer  of  such  district  to  a 
person  resident  therein  would  have. 

The  indorsement  shall  be  in  the  fbrm  specified 
in  the  schedule  to  this  Act,  or  as  near  thereto  as 
circumstances  admit. 

8.  There  shall  be  kept  in  each  police  district 
a  register  of  the  certificates  and  of  the  indorse- 
ment of  certificates  granted  and  made  in  such 
district  under  this  Act,  in  such  form  and  with 
such  particukrs  as  may  fix>m  time  to  time  be 
directed  by  one  of  Her  Majesty's  Principal  Secre- 
taries of  State. 

The  entries  in  such  register,  and  any  copy  of 
any  of  such  entries,  if  such  cop^  shall  have  been 
certified  by  the  chief  officer  of  police,  shall  be 
evidence  in  any  court  of  law  of  the  {acts  stated 
therein. 

9.  Forms  of  application  for  certificates  shall  be 
kept  at  every  police  office  in  every  police  district, 
and  shall  be  given  gratis  to  any  person  ^plying 
for  the  same ;  and  all  ^plications  for  certifi^tes 
shall  be  delivered  at  the  police  office  of  the  divi- 
eion  or  sub-division  of  the  police  district  within 
which  the  applicant  resides,  and  certificates,  when 
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duly  signed  hj  the  chief  officer  of  police,  shall  be 
issued  at  such  office. 

10.  A  person  to  whom  a  pedlar's  certificate  is 
granted  under  this  Act  shidl  not  lend,  transfer, 
or  assign  the  same  to  any  other  person,  and  any 
person  who  lends,  transfers,  or  assigns  such  cer- 
tificate to  any  other  person  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  twenty 
shillings. 

11.  No  person  shall  borrow  or  make  use  of  a 
pedlar's  certificate  granted  to  any  other  person, 
and  any  person  who  borrows  or  makes  use  of 
such  certificate  shall  for  each  offence  be  liable  to 
a  penalty  not  exceeding  twenty  shillings. 

12.  Any  person  who  commits  any  of  the  fol- 
lowing offences ;  (that  is  to  say,} 

1.  Makes  false  representations  with  a  view  to 
obtain  a  pedlars  certificate  under  this  Act : 

2.  Forges  or  counterfeits  a  pedlar's  certificate 
granted  under  this  Act : 

3.  rorges  or  counterfeits  an  indorsement  made 
under  this  Act  on  such  a  certificate : 

4.  Aids  in  making  or  procures  to  be  made  such 
forged  or  counterfeited  certificate  or  indorse- 
ment : 

6.  Travels  with,  produces,  or  shows  any  such 
forged  or  counterfeited  certificate  or  indorse- 
ment, 
shall  for  the  first  offence  be  liable  to  a  penalty 
not  exceeding  two  pounds,  and  for  any  subsequent 
offence,  either  instead  of  or  in  addition  to  such 
penalty,  to  be  imprisoned  for  any  term  not  ex- 
ceeding six  months  with  or  without  hard  labour. 

13.  No  certificate  under  this  Act  shall  be 
granted  to  any  person  convicted  of  felony  or  of 
any  misdemeanor  involving  dishonesty. 

14.  If  any  pedlar  is  convicted  of  any  offence 
under  this  Act,  the  court  before  which  he  is 
convicted  shall  indorse  or  cause  to  be  indorsed 
on  his  certificate  a  record  of  such  conviction. 

The  indorsements  made  under  this  Act  on  a 
pedlar's  certificate  shall  be  evidence  in  any  court 
of  law  of  the  facts  stated  therein. 

16.  If  the  chief  officer  of  police  refuses  to  grant 
or  indorse  a  certificate,  he  shall,  on  demand, 
forthwith*  give  to  the  applicant  in  writing  his 
reasons  for  such  refusal,  and  the  applicant  may 
appeal  to  a  court  having  jurisdiction  in  the  place 
in  which  the  applicant  resides,  in  accordance  with 
the  following  provisions  : — 

1.  The  appbcant  shall,  within  one  week  after 
the  refusal,  give  to  the  chief  officer  of 
police  notice  m  writing  of  the  appeal,  and 
at  the  same  time  shul  deposit  with  him 


five  shillings,  for  which  audh  officer  shall 
give  a  written  receipt : 

2.  The  appeal  shall  be  beard  at  the  sitting  of 

the  court  which  happens  next  after  the 
expiration  of  the  said  week,  but  the  court 
may,  on  the  application  of  eMier  party, 
at^ourn  the  case : 

3.  The  court  shall  hear    and  determine  the 

matter  of  the  appeal,  and  make  such  order 
thereon,  with  or  without  costs  to  either 
party,  as  to  the  court  seems  just : 

4.  If  the  appeal  is  dismissed  the  court  may 

order  the  costs  of  the  aippeal,  or  any  put 
thereof,  to  be  paid  out  of  the  said  deposit, 
but,  subject  to  any  such  order,  the  deposit 
shall  be  repaid  to  the  appellant : 
6..  The  enactments  relating  to  proceedings  be- 
fore the  court  shall  apply  to  proceedings 
under  this  section,  and  any  oraer  made  % 
the  court  in  pursuance  of  this  section  m»y 
be  enforced  i&  the  same  manner  as  an 
order  made  by  the  court  in  the  exercise  of 
their  ordinary  jurisdiction,  and  any  «t- 
tificate,  or  indorsement  of  a  certmcate, 
granted  or  made  in  pursuance  of  an  order 
of  the  court,  shall  have  the  same  effect  as 
if  it  had  been  originally  granted  or  made 
by  the  chief  officer  of  police. 
For  the  purposes  of  this  section  the  "  court  " 

shidl  be  any  court  before  which  a  penalty  under 

this  Act  can  be  recovered. 

16.  Any  court  before  which  any  pedlar  is  con- 
victed of  any  oflbnce,  whether  under  this  or  any 
other  Act,  may,  if  he  or  they  think  fit,  deprire 
such  pedlar  of  his  certificate. 

.     Dutiei  of  Ptdlan. 

17.  Any  pedlar  shall  at  all  times  en  demand 
produce  and  show  his  certificat*  to  any  of  the 
following  persons ;  (that  is  to  say,) 

1.  Any  justice  of  the  peace;  or 

2.  Any  constable  or  officer  of  police ;  or 

3.  Any  person  to  whom  such  pedlar  oSm  his 

goods  for  sale  ]  or 

4.  Any  person  in  whose  private  grounds  or 

premises  such  pedlar  is  found : 
And  ttnj  pedlar  who  refuses  on  demand  to  shov 
his  certificate  to,  and  allow  it  to  be  read  and  a 
copy  thereof  to  be  taken  by,  any  of  the  persons 
hereby  authorised  to  demand  it,  shall  for  each 
offence  be  liable  to  a  peniJty  not  exceeding  five 
shillings ;  and  it  shall  be  lawful  for  any  person 
so  authorised,  and  also  for  any  other  person 
acting  by  his  order  or  at  his  request  and  in  his 
aid,  to  apprehend  such  offender  and  fOTtiiwith  to 
convey  or  caifse  him  to  be  conveyed  before  a 
justice  of  the  peace ;  provided  that  no  pedlar  w 
apprehended  shall  on  any  pretence  whatever  be 
detained  for»  longer  pwied  than  t«clv«  houn 
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ftrom  the  time  of  his  appTehension  until  he  is 
brought  before  a  justice  of  the  peace. 

18.  It  shall  be  lawful  for  any  constable  or 
o£Bcer  of  police  at  any  time  to  open  and  inspect 
any  pack,  box,  bag,  trunk,  or  case  in  which  a 
pedlar  carries  bis  goods,  wares,  and  merchandise, 
and  any  pedlar  who  rinses  to  allow  such  con- 
stable or  officer  to  open  or  inspect  such  pack, 
box,  bag,  trunk,  or  case,  or  prevents  or  attempts 
to  prevent  him  firom  opening  or  inspecting  the 
■aioe,  shall  be  liable  for  each  offence  to  a  penalty 
not  exceeding  twenty  shillings. 

Temporary  Prooitions. 

19.  Any  license  to  act  as  a  hawker  granted  to 
any  person  before  the  commencement  of  this  Act 
shall,  notwithstanding  the  passing  of  this  Act, 
continue  in  force  till  the  date  at  which  such 
license  expires,  and  no  person  acting  or  trading 
as  »  hawker  under  such  license  shall  during  the 
time  for  which  such  license  continues  in  force  be 
required  to  obtain  a  pedlar's  certificate  under  this 
Act,  or  be  liable  to  anv  penalty  for  trading  or 
acting  as  a  pedlar  witnout  having  obtained  a 
oerti&ate  under  this  Act 

Summary  Proeetdingifiyr  Offeneet. 

20.  Any  penalty  under  this  Act  may  be  re- 
oorered  as  follows : 

In  England,  before  two  iugtioes  of  the  peace 
in  manner  directed  by  the  Act  of  the  eleventh 
and  twelfth  years  of  the  reign  of  Her  present 
Mi^ty,  intituled  "  An  Act  to  facilitate  the 
"  performance  of  the  duties  of  justices  of  the 
"  peace  out  of  sessions  within  England  and 
"  Wales  with  respect  to  summary  oonvic- 
"  tions  and  ordos,  and  any  Act  amending 
the  same: 

In  Scotland,  in  manner  directed  by  the  "  Sum- 
mary Procedure  Act,  1864 :" 

In  Dublin,  in  manner  directed  by  the  Acts 
regulating  the  powers  of  justices  of  the 
peace,  or  of  the  police  of  Dublin  metropolis, 
and  in  all  other  parts  of  Ireland  by  the 
"  Petty  Sessions,  Ireland,  A«t,  1851." 

21.  All  fees  received  under  this  Act  shall  be 
^plied  in  manner  in  which  penalties  reooverable 
under  this  Act  are  applicable. 

Saeing, 

22.  Nothing  in  this  Act  shaU  render  it  neoes- 
my  for  a  certificate  to  be  obtained  by  the  follow- 
ing persons ;  (that  is  to  say,) 

1.  Commercial  travellers  or  other  persons  selling 
or  seekinfi  orders  for  goods,  wares,  or 
merchandise  to  or  irom  persons  who  are 
dealers  therein  and  who  buy  to  sell  again : 


2.  Sellers  of  vegetables,  fish,  i^it,  or  victuals. 

3.  Persons  selling  or  exposing  to  sale  goods, 

wares,  or  merchandise  in  any  public  mart, 
market,  or  fair  legally  estabhsaed. 

23.  Nothing  in  this  Act  shall  take  away  or 
diminish  any  of  the  powers  vested  in  any  local 
auth(nity  by  any  general  or  local  Act  in  force  in 
the  district  of  such  local  authority. 


Form  A. 

Form  or  Application  por  Pkdlar's 
Cbrtipicatr. 

1.  I,  ^.fi.  [Chrittian  and  surname  of  applicant 
in  full]  reside  at  in  the  parish  of 

in  the  county  of 

2.  I  am  by  trade  and  occupation  a  [A«r«  state 
trade  and  occupation  of  applicant,  e.g.,  that  he 
is  a  hawker,  pedlar,  ^c.  J 

3.  I  apply  for  a  certificate  imder  the  Pedlars 
Act,_  18/0,  authorising  me  to  act  as  a  pedlar 
within  the  police  dbtrict. 

Dated  the  day  of 

r<i;<m«1\  A  R      lB*r*  iiuert  ChrittiaH  and 

(Signed)         A.B.     "^rnamenfoppHeant.^ 


Form  B. 

Form  op  Pidlar's  Cbrtipicate. 

In  pursuance  of  The  Pedlars  Act,  1870,  I 
certify  that  A.B.  [name  of  applicant']  of 
in  the  county  of  is  hereby  authorised 

to  act  as  a  pedlar  within  the  nolioe 

district  for  a  year  fk>m  the  date  of  this  certincate. 
Certified  this  day  of         A.D. 

/qi»-.j\  TBtrt  uutrt  nam*  »nd  daeription  qf 

(Slgneaj  ,j,  ^^  tigning  the  coriifeaU.^ 

This  certificate  will  expire  on  the  day 

of  A.D. 


Form  C. 


Form  op  Irdorsbmbnt  op  Pkolar's 
Cbrtipicatr. 

The  within-named  [here  insert  Christian  and 

surname  tf  pedlar}  is  hereby  authmrised  to  act  as 

pedlar  up  to  and  until  the  day  of 

,  the  daj  on  which  his  certificat* 

expires,  within  the  pohce  district  of 

.„.         ,.  [g<y»  inttrt  name  and  d*teriptio» 

(Signed)  (^  tH*  cMtr  <Meir  of  poUee  bg 

Waom  the  eertvemteU  iudof—d^ 
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Chap.  73. 
The  Annual  Turnpike  Acts  Continitanee  Act,  1870. 


10 
11. 
12, 
13. 
14 


ABSTRACT   OF  THE   ENACTMENTS. 

\.  Repeal  of  certain  Acts.    Schedule  \. 

2.  Expiratwn  of  certain  Acts.    Schedule  2. 

3.  Repeal  of  certain  Acts.    Schedule  3. 

4.  Expiration  of  certain  Acts.     Schedule  4, 

5.  Repeal  of  certain  Acts.    Schedule  5. 

6.  Continuance  of  certain  Acts.     Schedule  6. 

7.  Repeal  of  certain  Turnpike  Acts.    Schedule  7. 

8.  Continuance  of  certain  Acts.    Schedules  8.  and  9. 

9.  Continuance  of  all  other  Turnpike  Acts,  except  7  G,  4.  e.  xc:  5  JV.  4.  e.  xzm. , 
c.  ciii. :  9  G.  4.  c.  cxii. :  12  Sf  13  Vict.  c.  Ixxvi. ;  18  Vict.  c.  Ixvii. 

Maintenance  of  certain  highways. 
Stone,  ^■c.  to  be  raised  within  any  highway  district. 
Bridges  to  become  county  bridges, 
nrnpike  roads  extending  into  two  counties. 
Short  title. 
Schedules. 


13  4- 14  Vict. 


An  Act  to  continue  certain  TurnpUce 
Acts  in  Great  Britain,  to  repeal 
certain  other  Turnpike  Acts,  and  to 
make  ftirther  Provisions  concerning 
Turnpike  Roads. 

(9th  August  1870.) 

Whereas  it  is  expedient  to  continue  for 
limited  times  some  of  the  Acts  herein-after 
specified,  and  to  repeal  others : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Miqesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Acts  specified  in  the  first  schedule 
annexed  hereto  shall  be  repeaded  on  and  after 
the  first  day  of  November  one  thousand  eight 
hundred  ana  seventy. 

2.  The  Acts  specified  in  the  second  schedule 
annexed  hereto  shall  expire  at  the  time  in  that 
behalf  mentioned  in  "  The  Annual  Turnpike  Acts 
Continuance  Act,  1869." 

3.  The  Acts  spedfied  in  the  third  schedule 
annexed  hereto  snail  be  repealed  on  and  after 
the  date  in  that  behalf  mentioned  in  "The 
Annual  Turnpike  Acts  Continuance  Act,  1869." 

4.  The  Acts  specified  in  the  fourth  schedule 
ann^ed  hereto  shall  continue  in  force  until  the 
thirtv-first  day  of  December  one  thousand  eight 
hundred  and  seventy,  and  no  longer. 


5.  The  Acts  specified  in  the  fifth  schedole 
annexed  hereto  shall  be  repealed  on  and  after 
the  thirty-first  day  of  May  one  thousand  eigbt 
hundred  and  seventy-one. 

6.  The  Acts  specified  in  the  nxth  schedule 
annexed  hereto  shall  continue  in  force  until 
the  first  day  of  November  one  thousand  eight 
hundred  and  seventy-one,  and  no  longer,  unless 
Parliament  in  the  meantime  otherwise  provides. 

.7-  The  Acts  specified  in  the  seventh  schedule 
annexed  hereto  shall  be  repealed  on  and  after 
the  first  day  of  November  one  thousand  eigbt 
hundred  and  seventy-one,  unless  Parliament  is 
the  meantime  otherwise  provides. 

8.  The  Acts  specified  in  the  eighth  and  Diath 
schedules  annexed  hereto  shall  oontanue  in  force 
until  the  first  day  of  November  one  thousand 
eight  hundred  and  seventy-one,  and  in  the  can 
of  each  trust  for  such  further  time,  if  any,  t» 
may  be  required  to  complete  the  term  of  one 
year,  not  later  than  the  first  day  of  June  one 
thousand  eight  hundred  and  seventy-two,  from 
the  time  for  which  the  tolls,  or  uiy  of  tbem, 
shall  have  been  let  at  the  last  meeting  of  such 
trust  held  for  that  purpose,  unless  Parliament  in 
the  meantime  otherwise  provides. 

9.  All  other  Acts  now  in  force  for  leguktiiig, 
making,  amending,  or  repairing  any  tuni|Hke 
road  in  Great  Britain  which  will  expire  at  or 
before  the  end  of  the  next  sesrion  of  nurlianient 
shall  continue  in  force  until  the  first  day  of 
November  one  thousand  eight  hnndied  and 
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lerenty-one,  and  to  the  end  of  the  then  next 
■enion  of  Parliament,  unless  Parliament  in  the 
meantime  otherwise  provides,  except  the  three 
following  Acts,  namely,  An  Act  of  the  seventh 
year  of  King  George  tne  Fourth,  chapter  ninety, 
"  for  making  a  turnpike  road  from  saint  John's 
"  Chapel,  in  the  pansh  of  Saint  Marylebone,  to 
"  the  north-east  end  of  Ballard's  Lane,  abutting 
"  upon  the  north  road  in  the  parish  of  Fmchley, 
"  with  a  branch  therefirom  in  tne  county  of  Mid- 
'•  dlesex;"  An  Act  of  the  fifth  year  of  King 
William  the  Fourth,  chapter  twenty -three,  "to 
"  incorporate  the  Avenue  Road  in  the  pariah  of 
"  Saint  Marylebone  with  the  Marylebone  and 
"  Fmchley  Turnpike  Roads  in  the  county  of 
"  Middlesex ;"  An  Act  of  the  thirteenth  and 
fourteenth  years  of  Her  present  Miyesty,  chapter 
one  hundred  and  three,  "  for  continuing  the 
"  term  of  an  Act  passed  in  the  seventh  year  of 
"  the  reign  of  His  Majeatj  King  George  the 
"  Fourth,  intituled  An  Act  for  making  a  tum- 
"  pike  road  from  Saint  John's  Chapel  in  the 
"  parish  of  Saint  Marylebone  to  the  north-east 
"  end  of  Ballard's  Lane,  abutting  upon  the  north 
"  road  in  the  parish  of  Finchley,  with  a  branch 
"  therefrom  in  the  county  of  Middlesex,  for  the 
"  purpose  of  paying  off  the  debt  now  due  on 
"  the  said  roads,  and  providing  for  the  future 
"  management  thereof,"  which  shall  continue 
ontil  the  several  debts  have  been  paid  off  aod 
discharged,  and  no  longer ;  and  except  the  three 
following  Acts,  namely,  An  Act  of  the  ninth  year 
of  King  George  the  Foiurth,  chapter  one  hundred 
and  twelve,  "for  more  effectutJly  repairing  and 
"  improving  the  several  roads  called  the  (^niion 
"  Street  Roads,  the  Commercial  Road,  the  Horse- 
"  feny  Branch  of  Road,  the  East  India  Dock 
"  Koad,  the  Barking  Road,  and  the  Shadwell 
"  and  Mile  End  Branch  of  Road  in  the  counties 
"  of  Middlesex  and  Essex,  and  for  laying  down 
"  a  stoneway  on  the  said  Commercial,  East  India 
"  Dock,  and  Barking  roads ;"  An  Act  of  the 
twelfth  and  thirteenth  years  of  Her  present  Ma- 
jesty, chapter  seventy-six,  "for  more  effectually 
"  repairing  the  Commercial  Road,  and  other 
"  roads  connected  therewith,  in  the  counties 
"  of  Middlesex  and  Essex  ;"  An  Act  of  the 
oghteenth  year  of  Her  present  Majesty,  chapter 
sixhr-seven,  "for  amending  The  Commercial 
"  Roads  Act,  1828,  and  The  Commercial  Roads 
"  Continuation  Act,  1849,  and  for  other  pur- 
"  poses,"  which  shall  continue  in  force  till  the 
fifth  day  of  August  one  thousand  eight  hundred 
and  seventy-one,  and  no  longer. 

10.  With  regard  to  any  highwajr  which  within 
seven  years  previous  to  the  passing  of  this  Act 


has  ceased,  or  which  hereafter  may  cease  to  be  a 
turnpike  road,  the  cost  of  maintaining  so  much 
thereof  as  passes  through  any  highway  district 
constituted  under  the  Highway  Acts,  1862  and 
1864,  shall  after  the  thirty-first  day  of  Oeoembw 
one  thousand  eight  hundred  and  seventy,  or  sifter 
the  date  of  the  said  highway  ceasing  to  be  a 
turnpike  road,  whichever  shall  last  happen,  be 
a  charge  on  the  common  fund  of  such  liighway 
district,  and  shall  be  annually  provided  for  m  the 
same  manner  as  is  enacted  m  the  thirty-second 
section  of  the  Highway  Act,  1864,  in  respect  to 
the  salaries  of  we  officers  appointed  for  the 
district. 

11.  It  shall  be  lawful  for  any  surveyor  of  any 
highway  district  to  raise  stone  or  other  material 
within  any  highway  district  for  the  repair  of  any 
turnpike  road  which  may  be  thrown  upon  any 
highway  district  by  the  preceding  clause  of  this 
Bill,  in  the  same  manner  and  with  the  like 
powers,  and  on  payment  of  such  c<xnpensation 
for  the  same,  as  the  trustees  of  a  turnpike  road 
are  now  empowered  by  law  to  do. 

12.  Where  a  turnpike  road  shall  have  become 
an  ordinary  highway,  all  bridges  which  were 
previously  repaired  by  the  trustees  of  such  tum- 

Eike  road  shall  become  county  bridges,  and  shall 
e  kept  in  repair  accordingly. 
Provided  that  for  the  purposes  of  this  Act  such 
bridges  shall  be  treated  as  if  they  were  bridges 
built  subsequently  to  the  passing  of  the  Act  of 
the  fifth  and  sixth  years  of  His  late  Miqesty  King 
William  the  Fourth,  chapter  fifty,  intituled  "  An 
"  Act  to  consolidate  and  amend  the  laws  relating 
"  to  Highways  in  that  part  of  Great  Britain 
"  caUed  England." 

13.  Where  a  turnpike  road  extending  into  two 
or  more  counties  shall  become  an  ordinary  high- 
way, in  lieu  of  the  certificate  required  by  the 
seventh  section  of  "The  Annual  Turnpike  Acts 
Continuance  Act,  1868,"  to  be  given  by  two 
justices  before  the  trustees  can  award  compensa- 
tion to  their  officers,  there  shall  be  reqmred  a 
certificate  by  two  justices  of  each  county  into 
which  such  turnpike  road  may  extend,  and  each 
of  such  certificates  shall  certii^  that  such  part  of 
the  road  aa  lies  within  the  county  for  which  the 
justices  giving  the  certificate  are  acting,  was,  at 
the  time  at  which  it  became  an  ordinaiy  nighway, 
in  complete  and  efiectual  repair. 

14.  This  Act  may  be  cited  for  all  purposes 
as  "  The  Annual  Turnpike  Acts  Continuance 
Act,  1870." 
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ScHEDUIiBS, 


Count}-. 


BuokB 
Cambridge  - 

Chester 
Cumberland 
Derby 
Durham 


Buex 

Glouoetter 
Kent 

Lancaster 


Lincoln 
Norfolk 
Northampton 


Nottinsluan 
Rutland 

Somerset 


Sta£Ford 
Sussex 


Warwick 

Westmorland 

WUts 

Worcester    - 


Name  of  Trust. 

No.  of 
Schedule. 

No.  of  Am. 

Colnbrook,  Datchet,  and  Slough 

3 

31 

Arrington              -            - 

3 

11 

Stump  Cross        .... 

6 

31! 

Spann  Smithy,  Booth  Lane,  and  Winsford 

3 

13 

Whitehaven         .... 

2 

20 

Nottingham  Road,  Derl^  to  Risley 
Bowes  and  Sunderland  Bridge  - 

6 

45 

3 

9,10 

Gateshead  and  Hexham  ... 

7 

67 

Wearmouth  Bridge  to  Tyne  Bridge 

3 

30 

Hockerill             .... 

2 

31 

Chipping  Campden          ... 
Dartford  and  Strood        ... 

1 

1 

6 

39 

Greenwich  and  Woolwich,  Lower  Road  - 

1 

8a 

Barton  Bridge  and  Moses  Gate  . 

6 

43 

Liverpool,  Pfeseot,  Ashton,  and  Warringtoi 

n 

6 

47 

Pendleton             .... 

6 

53 

Penwortham  and  Wrightington  . 

2 

17 

Bourn      ..... 

fi 

40 

Foston  Bridge  to  Witham  Common 
Lynn  and  Wisbech          ... 

2 

33 

2 

U 

Stoke  Ferry         .... 

1 

2 

Banbury  and  Lutterworth,  Baobury  to  Dra 
Ditto                  Lutterworth  to 

yton  . 
Badby 

}  ' 

35 

Dunchuroh          .... 

, 

3 

19 

Kettering  and  Northampton 

. 

7 

56 

Peterborough  and  Wellingborough,  Claptoi 

1  Branch 

I 

8 

Wansford  and  Stamford  - 

6 

40 

Warwick  and  Northampton 

2 

36 

Nottingham  and  Derby,  Eastern  Division 

2 

18 

Oakham 

6 

37 

Bridgewater         .... 

4 

33 

Frome      .           -           .            .           - 

2 

23 

Wiveliscombe      .... 

7 

54 

Birmingham  and  Wednesbury     . 

3 

34 

Walton-in-StonetoEccleshali     • 

6 

53 

Broil  Park  Gate  to  Battle 

a 

38 

Lewes  and  Brighton 
Midhurst  and  Sheetbridge 

2 

27 

6 

41 

Birmingham  and  Watford  Gap,  Kingsbury 

Branch 

6 

43 

Appleby  and  Kendal 

. 

1 

7 

Amesbury            .... 
Trowbridge         .... 

. 

6 

48» 

. 

3 

32 

Dudley  and  Brettell  Lane,  and  Pedmora  and 

Rowley, 

/     7    . 

48 

United             .... 

. 

55 

Tenbury 

. 

. 

3 

14 

Worcester : 

Barboume  Roads                 (7th  Dist.)  "] 

Bransford  Roads                (4th    „ 

) 

Broadwas  Roads                  (5th    „ 

) 

Henwick  &  Martley  Rda.    (6th    „ 

! 

* 

. 

2 

38,29 

London  &  Stonebow  Rds.  (1st    „ 

Powick  Roads                     (3rd    „ 

) 

Upton  Roads                       (2nd  „ 

r 

Lowesmoor  Roads               (8th   „ 

- 

1 

4,6 
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aes 


Connty.                                         Name  of  Tnut 

No.  of 
Schedule. 

No.  of  Act. 

Yoit 

Barnsley  and  Pontefract  -            .            .            .            - 
Biretal  and  Hudderafield             .... 
Dewsbuiy  to  Ealand       -            -            ... 
Doncaster  and  Bawtiy     .           .           -           .           . 
Doncaster  and  Saltersbrook         .... 
Dudley  HUI,  KillinghaU,  and  Harrogate- 
Kirkstall,  Otley,  and  Shipley       -            -            .            . 
Salterhebble,  Stainland,  and  Sowerby  Bridge 
Wetherby  and  Knaresborough     -             .             -            . 
York  and  Boroughbridge             .... 

1 
6 
6 
2 
6 
6 
4 
1 
2 
2 

3 
46.49 
60 
25 
44 
61 
34 
6 
16 
12 

First  Schbdvlb. 
Acts  which  are  to  be  repealed  on  and  after  the  1st  of  November  1870. 


Date  of  Act. 


Title  of  Act 


57  G.  3.  c.  V.  - 

Limited  to  expire  at 
end  ofiession  qfter 
1  November  1870. 

2  W.  4.  c.  Ixxxiii. 
lAmited  to  expire  at 

end  o/teision  after 
1  Nov.  1870. 

3  W.  4.  c.  xiij. 
Limited  to  expire  at 

end  of  session  after 
1  Nov.  1870. 
6  &  6  W.  4.  c.  Inii.   - 

Limiled  to  expire  at 
end  of  session  after 
1  Nov.  1870. 
1  Vict.  c.  xlii. 

Limited  to  expire  at 
end  of  session  after 
1  Nov.  1870. 

1 1&12  Vict.  c.  cxixvii. 
Limited  to  expire  at 
end  of  session  after 
1  Nov.  1870. 
14  Vict.  c.  xiii. 
lAmted  to  expire  at 
end  of  session  after 
31  Oct.  1872. 
18  &  19  Vict.  c.  cvii.  - 
Limited  to  expire  on 
payment  of  debt. 
29  &  30  Vict.  c.  cxxii. 
Limited  to  expire  at 
end  of  session  cJter 
1  Nov.  1871. 


1.  An  Act  for  rep^ring  the  road  from  the  Cross  Hands  on  the 
Worcester  and  Oxford  Tnmpike  Road  to  Halford  Bridge,  and  other 
roads  therein  mentioned,  in  the  counties  of  Gloucester,  Warwick,  and 
Worcester. 

2.  An  Act  for  more  effeotnally  repairing  several  roads  leading  firom  the 
Bell  in  Stoke  F^rry  in  ^e  coun^  of  Norfolk. 


3.  An  Act  for  repairing  and  improving  the  road  from  Bamsley  to 
Cudworth  Bridge,  and  from  thence  into  the  turnpike  roai  leading 
fr«m  Wakefield  to  Doncaster,  and  other  roads  connected  therewith, 
all  in  the  West  Riding  of  the  oounty  of  York. 

4.  An  Act  for  improving  and  more  etFectually  repairing  the  several 
roads  leading  into  and  from  the  city  of  Worcester ;  so  far  as  the 
same  relates  to  the  eighth  district  qf  roads. 

6.  An  Act  for  repairing  and  maintaining  a  road  from  near  Salterhebble 
in  the  parish  of  Halifax  to  the  Huddersfield  and  New  Hey  Turnpike 
Road  m  the  parish  of  Huddersfield,  and  to  Sowerby  Bridge  in  the 
said  parish  of  Halifax,  all  in  the  West  Riding  of  the  county  of  York, 
with  a  bridge  on  the  line  of  the  said  road. 

6.  An  Act  to  enable  the  trustees  of  the  Worcester  Turnpike  Road  to 
make  certain  new  roads,  and  to  improve  and  more  effectually  main- 
tain the  several  roads  leading  into  and  from  the  city  of  Worcester ; 
so  far  as  the  same  relates  to  the  eighth  district  of  roads. 

7.  An  Act  for  keeping  in  repair  the  road  fiom  Appleby  in  the  county 
of  Westmoreland  to  Kirkby-in-Kendal,  and  from  Orton  to  the  turn- 
pike road  near  Shap,  and  from  Highgate,  near  Tebay,  through 
Kirkby  Stephen,  to  Market  Brough  in  the  swd  county. 

8.  An  Act  to  repeal  the  Act  relating  to  the  Peterborough  and  Welling- 
borough turnpike  road,  and  to  make  other  provisions  in  lieu  thereof, 
»o/ar  as  the  same  relates  to  the  Clapton  branch  of  road. 

8a.  An  Act  for  continuing  the  term  and  provisions  of  the  several 
statutes  relating  to  die  Greenwich  and  Woolwich  turnpike  lower  road 
in  the  county  of  Kent, 
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Second  Schboulb. 
Acts  which  are  to  expire  at  the  Date  (1st  November  1870)  mentioned  in  ^2  &  33  Vict.  c.  90. 


Date  of  Act. 


53  G.  3.  c.  XXV. 

56  G.  3.  c.  xxxiii. 

67  G.  3.  c.  Ixviii. 
.W  G.  3.  c.  ii.  - 

3  G.  4.  c.  xlviii. 

4  G.  4.  c.  XXV. 

4  G.  4.  c.  Iv.  - 


"nUeof  Act. 


5  G.  4.  c.  viii. 
6G.  4.  cii.  - 

7  &  8  G.  4.  c.  xxvii.  - 

7  &  8  G.  4.  c.  liv.      . 
9G.4.  CI.   - 


9.  An  Act  for  continuing  and  amending  an  Act  of  His  present  M^estr, 
for  repairing  the  roads  leading  from  Bowes  in  the  county  of  York, 
through  Barnard  Castle  and  Bishop  Auckland,  to  join  the  Great 
North  Road  near  Sunderland  Bridge  in  the  county  of  Durham. 

10.  An  Act  to  rectify  a  mistake  in  an  Act  of  the  fifty-third  year  of 
His  present  Majesty,  for  repairing  the  roads  from  Bowes  in  the 
county  of  York  to  join  the  Great  North  Road  near  Sunderland  Bridge 
in  the  county  of  Durham. 

11.  An  Act  for  enlarging  the  term  and  powers  of  an  Act  of  His  present 
Majesty,  for  repairing  the  road  from  Cambridge  to  the  Old  North 
Road,  near  Arrington  Bridge  in  the  county  of  Cambridge. 

12.  An  Act  to  continue  the  terms  and  alter  and  enlarge  the  powers 
of  three  Acts  passed  in  the  twenty-third  year  of  the  leign  of  His  late 
Majesty  King  Georae  the  Second,  and  in  the  eleventh  and  thirty- 
seventh  years  of  His  present  Majestv's  reign,  for  repairing  the  road 
from  the  city  of  York  to  Boroughbridge  in  the  county  of  York. 

13.  An  Act  for  more  effectually  repairing  and  widening  the  roads 
from  Spann  Smithy,  through  Miadlewich  and  hr  Spittle  Hill  in 
Stanthom,  to  Winsford  Bridge,  and  from  Spittle  Hill  to  Northwidi 
in  the  county  palatine  of  Che»ter. 

14.  An  Act  for  more  effectually  amending,  widening,  and  keeping  in 
repair  several  roads  in  and  near  to  the  town  of  Tenbury  in  the 
counties  of  Salop,  Worcester,  and  Hereford,  and  the  roads  leading 
from  the  Knowle  Gate  to  the  turnpike  road  on  the  Clee  Hill,  and 
from  Kyre  Mill  to  the  turnpike  road  leading  from  Bromyard  to 
Tenbury. 

15.  An  Act  for  more  effectually  amending  the  roads  from  the  Littie 
Bridge  over  the  end  of  the  drain  near  Wisbeach  River,  lying  between 
Roper's  Fields  and  the  Bell  Inn  in  Wisbeach  in  the  Isle  of  El^,  to 
the  west  end  of  Long  Bridge  in  South  Lynn  in  the  borough  of  King's 
Lynn  in  the  county  of  Norfolk,  and  for  amending,  improving,  and 
keeping  in  repair  certain  other  roads  therein  mentioned,  in  the  sud 
county  of  Norfolk. 

16.  An  Act  for  amending,  improving,  and  keeping  in  repair  the  roads 
leading  from'  Wetherby  to  KnareaMrough  in  the  West  Riding  of  the 
county  of  York. 

17.  An  Act  for  repairing  and  maintaining  the  road  from  Penwortham 
Bridge  to  the  bounda^  between  the  townships  of  Wrightington  and 
Shevington,  and  the  road  from  Lydiate  Lane  End  to  a  bridge  called 
Little  Hanging  Bridge,  all  in  the  county  of  Lancaster. 

18.  An  Act  for  more  effectually  repairing  and  otherwise  improving  the 
road  from  the  east  end  of  Chapel  Bar  in  Nottingham  to  the  New 
China  Works  near  Derby,  and  from  the  Guide  Post  in  the  parish 
of  Lenton  to  Sawley  Ferry,  all  in  the  counties  of  Nottingham  and 
Derby ;  so  far  as  the  same  relates  to  the  Eastern  Division. 

19.  An  Act  for  repairing  the  road  fi«m  Dunchurch  to  Hillmorton  in 
the  county  of  Warwick,  and  fi«m  thence  to  Saint  James's  End  in 
the  parish  of  Duston  in  the  county  of  Northampton. 

20.  An  Act  for  more  effectually  repuring  and  improving  the  roads 
leading  to  and  frvm  the  port,  harbour,  and  town  of  Whitehaven  in 
the  county  of  Cumberland. 
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Date  of  Act 


Title  of  Act 


10  G.  4.  c.  xxi. 

11G.4.&1W.4.C.XC. 
1  &  2  W.  4.  c.  Ixvi.  - 
2W.4.c.vi.- 


2  W.  4.  c.  XX. 

2  W.  4.  c.  xcviii. 

3  W.4.c.xliu. 

6  &  6  W.  4.  c.  kui.   - 

lJ&12Vict.c.cxxxvii. 


21.  An  Act  fbr  more  effectually  repuring,  v^dening,  and  imptoving 
the  road  from  Harlow  Bush  Common,  in  the  parish  of  Harlov  in 
the  county  of  Essex,  to  Stump  Cross  in  the  pansh  of  Great  Chester- 
ford  in  the  same  county,  and  for  making  and  maintaining  two  new 
lines  of  road  communicating  therewith. 

22.  An  Act  for  re[>airing  the  road  fiom  Foston  Bridge  to  the  Division 
Stone  on  Witham  Common  in  the  county  of  Lincoln. 

23.  An  Act  for  better  repairing  and  improving  several  roads  leading  to 
and  from  the  town  of  Frome  in  the  county  of  Somerset. 

24.  An  Act  for  more  effectually  maintaining  and  improving  the  roads 
from  Birmingham  to  Wednesbury,  and  to  Great  Bridge,  and  from 
thence  to  the  Portway  adjoining  the  Bibton  and  Wednesbury  turnpike 
road,  and  to  Nether  Trindle  near  Dudley,  and  from  Trouse  Lane  in 
the  parish  of  Wednesbury  to  Darlaston,  m  the  counties  of  Warwick, 
Stafford,  and  Worcester;  and  for  making  new  branches  of  road 
communicating  therewith. 

25.  An  Act  for  more  effectuaUy  repairing  and  otherwise  improving  the 
road  from  Doncaster  to  Bawtoy  in  the  county  of  York. 

26.  An  Act  for  repairing  and  improving  the  road  from  the  Great 
Bridge  in  the  borough  of  Warwick,  through  Southam  and  Daventiy, 
to  the  town  of  Northampton. 

27.  An  Act  for  more  effectually  repairing  the  road  from  Lewes  to 
Brighthelmston  in  the  county  of  Sussex. 

28.  An  Act  for  improving  and  more  effectually  repairing  the  several 
roads  leading  into  and  from  the  ci<y  of  Worcester ;  so  far  as  the 
same  relates  to  the  first,  second,  third,  fourth,  fifth,  sixth,  and  seventh 
districts  of  roads. 

29.  An  Act  to  enable  the  trustees  of  the  Worcester  Turnpike  Road  to 
make  certain  new  roads,  and  to  improve  and  more  effectuaUy  main- 
tain the  several  roads  leading  into  and  from  the  city  of  Worcester ; 
so  far  as  the  same  relates  to  the  first,  second,  third,  fourth,  fifth,  sixth, 
and  seventh  districts  qf  roads. 


Third  Scbbdulb. 

Acts  which  are  to  be  repealed  on  or  after  the  date  (Ist  November  1870)  mentioned  in 

32  &  33  Vict.  c.  90. 


Date  of  Act 


Title  of  Act. 


2  Vict.  c.  xxii. 

Limited  to  expire  at 
end  of  session  after 
1  September  1870. 
4  Vict.  c.  xxxiii. 
LimUed  to  expire  at 
end  of  session  after 
Jwte  1872. 
17  &  18  Vict.  c.  Ixxv. 
Limited  to  expire  at 
end  of  session  <tfter 
1  Kovember  1875. 


30.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Wearmouth  Bridge  to  Tyne  Bridge,  with  a  branch  from  the 
said  road  to  the  town  of  South  Shields,  all  in  the  county  of  Durham. 

31.  An  Act  for  more  effectuaUy  repairing  the  road  firom  Cranford 
Bridge  to  Maidenhead  Bridge,  with  roaids  thereout  to  Eton  Town 
End,  and  to  the  Great  Western  Railway,  and  frvm  Langley  Broom 
to  Datchet  Bridge,  all  in  the  counties  of  Middlesex  and  Bucks. 

32.  An  Act  to  create  a  further  term  in  the  Trowbridge  roads,  to  add 
other  roads  to  the  trust,  to  amend  and  extend  the  Act  relating  to  the 
said  roads ;  and  for  other  purposes. 
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Fourth  Schbdulb. 
Acts  which  are  to  continue  until  the  3l8t  of  December  1870,  and  no  longer. 


Date  of  Act. 


T^tle  of  Act. 


3  G.  4.  c.  liv. 


I  &  2  Vict.  c.  Ixxvii.  - 


33.  An  Act  to  repeal  several  Acts  passed  for  repairing  several  roads 
leading  to  the  town  of  Bridgewater  in  the  countj  of  Somerset,  and 
several  other  roads  therein  mentioned,  so  far  as  the  said  Acts  relate 
to  the  roads  leading  to  the  said  town,  and  to  consolidate  and  comprise 
the  same  in  one  Act  of  Parliament. 

34.  An  Act  to  varr  and  alter  the  lines  of  the  Kirkstall,  Ilkley,  and 
Shipley  district  of  road,  and  for  making  a  new  rcMid  frcnn  the  Otir|r 
branch  road  in  the  said  district  to  Burley  in  the  parish  of  Otley,  aU 
in  the  West  Riding  of  the  county  of  York. 


Fifth  Schbdulk. 
Acts  which  are  to  be  repealed  on  the  Slst  of  May  1871. 


Bate  of  Act. 


Title  of  Act 


3  Vict.  c.  sxxviii. 
Limited  to  expire  at 

end  of  session  after 
19  May  1871. 

4  Vict.  c.  XX.     - 
LinUted  to  expire  at 

end  of  session  after 
1  June  1872. 


35.  An  Act  for  repairing  and  maintaining  a  road  irom  Banbury  in 
the  coun^  of  Oxford  to  Lutterworth  in  the  county  of  Leicester,  and 
other  roads  communicating  therewith. 

36.  An  Act  for  maintaining  certain  roads  in  tiie  county  of  Cambridge, 
to  be  called  "The  Stumpcross  Roads." 


Sixth  Schbdulb. 

Acts  which  are  to  continue  until  the  1st  of  November  1871,  and  no  longer,  unless  Parliament  in  the 

meantime  otherwise  provides. 


Date  of  Act. 


Title  of  Act. 


57  G.  3.  c.  xlvi.  • 


1  &  2  G.  4.  c.  xxvii.  - 


3  G.  4.  c.  Ixx. 


4  G.  4.  c.  cxi. 


37.  An  Act  for  continuing  and  amending  an  Act  of  His  present  Majesty, 
for  repairing  the  road  from  Stamford  in  the  county  of  Lincoln,  through 
Oakham,  to  the  Great  North  Road  in  the  pariah  of  Greetham  in  &e 
county  of  Rutland. 

38.  An  Act  for  more  effectually  making,  repairing,  and  improving  the 
road  from  near  the  place  where  the  Broil  Park  Gate  formerly  stood 
to  the  Horsebridge  Turnpike  Road*  on  the  Dicker,  and  ftrom  the 
Blacksmith's  Shop  in  Horsebridge  Street  to  the  town  of  Battle  in 
the  county  of  Sussex. 

39.  An  Act  for  repairing,  widening,  and  maintaining  the  road  leading 
from  Dartford  to  and  through  Northfleet  and  Giavesend,  and  thenoe 
to  the  Stones  End  near  the  parish  church  of  Strood  in  tbe  county  of 
Kent. 

40.  An  Act  for  more  effectually  repairing  the  road  fixim  Wansford 
Bridge  in  the  county  of  Northampton  to  Stamford,  and  from  Stamford 
to  Bourn  in  the  county  of  Lincoln. 
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Date  of  A°ct 


Titie  of  Act. 


6  G.  4.  c.  3d.      - 

6  G.  4.  c  xlvii.  - 

7  G.  4.  c.  xxii.   - 
7  G.  4.  c  cxxx.  - 

7  &  8  G.  4.  c.  xxvii, 

9  G.  4.  c.  buudiil 


1  &  2  W.  4.  c.  xxk. 

2  W.  4,  c  bojdv. 


"5  W.  4.  c.  wtxviii. 

6  W.  4.  c.  btxxv, 

6  &  7  W.  4.  c.  cxviii. 
\  &2  Vict.  c.  xciv. 

6  &  7  Vict.  c.  xxri. 


16  &  17  Vict.  c.  oxxxv. 


41.  An  Act  for  making  and  mainttuning  a  turnpike  road  from  Mid- 
hurst  in  the  county  of  Sussex,  to  the  London  and  Portsmouth 
Turnpike  Road  betvreen  the  fifty-second  and  fifty-third  milestones 
near  Sheet  Bridge  in  the  county  of  Southampton. 

42.  An  Act  for  more  eifectually  amending,  widening,  and  maintaining 
the  road  from  Barton  Bridge  in  the  parish  of  Eccles,  through  the 
township  of  Worsley,  to  Moses  Gate  in  the  township  of  Famworth, 
and  for  making,  repairing,  and  improving  other  roads  to  communicate 
therewith,  all  in  the  county  palatine  of  haxuMSbet. 

43.  An  Act  for  repairing,  the  road  firom  Birmingham  to  Watford  Gap 
in  the  parish  of  Sutton  Coldfield  in  the  county  of  Warwick,  and 
other  roads  communicating  therewith ;  so  far  at  the  same  relates  to 
the  Kingsbury  Branch  Road. 

44.  An  Act  for  more  effectually  improving  the  roads  from  Donooater 
to  Salter's  Brook  Bridge,  and  for  diverting  and  altering  the  said 
roads,  and  making  certain  branches  therefrom,  all  in  the  county  of 
York. 

45.  An  Act  for  more  effectuaUy  repairing  and  otherwise  improving  the 
road  from  the  east  end  of  Chapel  Bar  in  Nottingham  to  the  New 
China  Works  near  Derby,  and  from  the  Guide  Post  in  the  parish  of 
Lenton  to  Sawley  Ferry,  all  in  the  counties  of  Nottingham  and 
Derby ;  so  far  as  the  same  relates  to  the  road  from  Derby  to  Risley. 

46.  An  Act  for  amending,  divwting,  and  improving  the  present  roads, 
and  making  and  maintaining  certain  new  roads  between  the  towns 
of  Birstid  and  Huddersfield  in  the  West  Biding  of  the  county  of 
York. 

47.  An  Act  for  more  effectually  repairing,  amending,  and  improving 
the  roads  from  Liverpool  to  Prescot,  Ashton,  ana  Waifington,  in 
the  county  palatine  of  Lancaster. 

48.  An  Act  for  maintaining  and  improving  oertain  roads  within  the 
eounties  of  Worcester  and  Staff(»d  called  "  The  DudW  and  Brettell 
Lane  District  of  Roads,"  and  for  making  several  Branchn  from  such 
roads. 

48a.  An  Act  for  more  effectually  repairing  the  road  from  Mullen's 
Pond  in  the  county  of  Southampton,  through  Amesbury,  to  the 
Eighteen  MOestone  from  the  city  of  New  Sarum  near  WiUoughby 
Hedge  in  the  county  of  Wilts,  and  several  other  roads  leading  oat 
of  the  said  road. 

49.  An  Act  to  amend  an  Act  passed  in  the  ninth  year  of  the  reign  of 
King  George  the  Fourth,  for  diverting,  improving,  and  maintuning 
the  roads  between  the  towns  of  Birstal  and  Huddersfield  in  the  West 
Riding  of  the  county  of  York, 

50.  An  Act  for  repairing,  maintaining,  and  improving  the  road  from 
Dewsbury  to  E^nd  in  the  West  Riding  of  the  county  of  York. 

51.  An  Act  for  more  effectuaUy  repairing,  improving,  and  maintaining 
the  Dudley  Hill  and  Killinghall  Turnpike  Road,  and  for  making  a 
new  road  therefrom  to  communicate  with  the  Leeds  and  Harrogate 
Turnpike  Road,  all  in  the  West  Riding  of  the  county  of  York. 

52.  An  Act  for  repairing  and  improving  certain  roads  in  the  neigh- 
bourhood of  Trentham  and  Stone  in  the  county  of  Stafford,  and  for 
making  and  maintaining  a  new  road  from  Trentham  Inn  to  the 
Newcastle-under-Lyme  and  Market  Drayton  Turnpike  Road  in  the 
same  county,  and  another  new  piece  of  road  in  the  parish  of  Trent- 

;  ham  aforesaid;  so  far  as  the  same  rekUm  to  the  Walton  in  Stone  to 
Bccleshall,  or  Second  District  qf  Roadt, 

53.  An  Act  for  more  effectually  repairing  and  improving  several  roads 
leading  to  and  from  the  town  of  S^ord,  through  Pendleton,  and 
other  places  in  the  county  palatine  of  Lanoikster. 
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Sbvbnth  Schedule. 

Acts  which  are  to  be  repealed  on  and  after  the  Ist  of  November  1871,  unless  Parliament  in  the 

meantime  othenrise  provides. 


Date  of  Act 


TiUe  of  Act. 


14Vict.  c.  XX.   - 
lAmittd  to  expire  at 
end  oftessum  after 

20  May  1872. 
16  Vict.  c.  Ixxxvi. 

Limited  to  expire  at 
end  of  session  after 

21  October  1873. 
16  Vict  c.  xcix. 

Limited  to  expire  at 
endqf  session  after 
30  October  1873. 
18&19  Vict,  cclxxvi. 

Limited  to  expire  at 
end  of  session  after 
1  November  1876. 


64.  An  Act  for  maintaining  in  repair  sevend  roads  leading  fami  and 
through  the  town  of  Wiveliscombe  in  the  county  of  Somerset,  and 
the  roads  acyoining  thereto  in  the  counties  of  Somerset  and  Devon. 

55.  An  Act  to  repeal  the  Acts  and  parts  of  Acts  relating  to  the 
Pedmore  and  HoUy  Hall  Districts  of  Roads,  and  to  substitate  other 
provisions  for  the  same. 

56.  An  Act  to  repeal  an  Act  for  repairing  the  road  from  Ketterins  to 
the  town  of  Northampton  in  the  county  of  Northampton,  and  to 
substitute  other  provision  in  lieu  thereof. 

57.  An  Act  for  maintaining  and  improving  the  road  from  Gateshead 
in  the  county  of  Durham  to  the  Hexham  Turnpike  Road  near 
Dilston  Bar  in  the  county  of  Northumberland,  and  other  nwds 
connected  therewith. 


Eighth  Schbdulb. 

(Tnmpike  Tnuts  out  qf  Debt  and  continued  by  the  Annual  Turnpike  Acts  Continuance  Act.) 

Acts  which  are  to  continue  until  the  1st  of  November  1871,  and  in  the  case  of  each  trust  for  socfa 
further  time,  if  any,  as  may  be  required  to  complete  the  term  of  one  year,  not  later  than 
1st  June  1872,  from  the  time  for  which  the  tolls,  or  any  of  them,  shall  have  been  let  at  the  last 
meeting  of  such  trust  held  for  that  purpose,  unless  Parliament  in  the  meantime  otherwise 
provides. 


County. 


NameofTmst 


NaofTrast 


Bedford 

Cambridge 

Cumberland 
Gloucester 


Hants 

Hertford 
Kent- 


Puddlehill 

Hauxton  and  Dnnsbridge     - 

Paper  Mills  ... 

Kingstown  and  WeatUnton  Bridge 

Longtown  •  •  . 

Cheltenham  and  Tewkesbuiy  - 

Maisemore  ... 

Northgate        ... 

Over        .... 

Stow  and  Moreton,  United 

Tewkesbury         ... 

Portsmouth  and  Sheetbridge  - 

Southampton,  South  District 

Winchester,  Upper  District 

Cheshunt 

Wadesmill 

Dover  to  Baifaam  Downs 

Tonbridge         ... 

Whitatable 


2 
38 

3 
35 
42 

6 
56 
33 
66 
4,7,16,23,48 
32 
11 
20 

5 
55 

8 

22 

60.61 

25 
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County. 

Name  of  Tmst 

No.  of  Trust 

Crossford  Bridee  and  Manchester 

Manchester  and  Saltersbrook       ... 

44,63 

. 

30,67 

Leicester 

Bridgford  Lane  and  Ketterinjir,  South  Part  of  Northern 

¥llf.1B1A*l 

21 

MJlvmlvUt 

Burton  Bridge  to  Market  Bosworth 

. 

45 

Melton  Mowbray          .... 

. 

29 

yncoln 

Bridge  End          ..... 

. 

28 

Deeping  and  Morcott  .... 

. 

40 

Momnondi 

Chepstow           .... 

• 

15 

Norfolk     -       - 

Lynn,  East  Gate       -           .               .              - 
Norwich,  Swaffham,  and  Mattishall     - 

. 

47 

. 

59 

Northampton     - 

Buckingham  and  Hanwell,  Lower  Division 

. 

60 

Market  Harborough  and  Welford 

. 

18 

Northumberi*nd- 

Alemouth  and  Hexham,  Eastern  District 

. 

13 

Alnwick  and  Eglingham   ... 

. 

31 

Worfer  and  Adderstone  .            .            -           - 

. 

27 

Nottingbam 

Bawtry  and  Scrooby             •            . 

Bingham  ...... 

Foeton  Bridge  and  Little  Drayton    • 
Nottingham  and  Kettering,  Northern  Division    • 

- 

1 

10 
9 

a 

• 

21 

Oxford       - 

Burford,  CSupping  Norton,  Banbury,  and  Aynho 
Drayton  Lane  to  Edgehill 

: 

48 
17 

Gosford  Road 

• 

14 

Rutland 

Nottingham  and  Kettering,  Southern  Division 

. 

21 

Somerset 

Radstock-           ...... 

. 

43 

Stafford      - 

Ashby.de.la-Zouch  to  Tntbury 

. 

26 

Newcastle-under-Lyme  and  Drayton 

. 

62 

Streetway  and  Wordsley  Green,  and  Wolverhampton 

Cannock. 
Tamworth     .... 

and 

41 

^ 

51 

Suffolk       .        . 

Ipswich  to  South  Town,  and  Darsham  to  Bungay 
Horsebridge  and  Horeham 

- 

39 

Suasex 

. 

19 

Warwick 

Birmingham  and  Spemal  Ash     ... 

. 

37 

Birmingham  and  Stratford-on-Avon 

. 

12 

Dunchurch  to  Stonebridge           ... 

. 

24 

Great  Kington  and  Wellesboume     • 

. 

54 

Warwick,  Paddlebrook,  and  Stratford 

• 

34 

Wellesbourn  and  Stratford 

. 

53 

Worcester 

Birmingham  and  Bromsgrove      ... 

. 

46 

Evesham,  First  District,  Pershore  Division 

. 

16 

York         -       - 

Boroughbridge  and  Durham  (part) 

. 

49 

Leeds  and  Harrogate         ... 

. 

62 

Tadcaster  Bridge  and  Hob  Moor  Lane  End 

• 

58 

York  to  Kexby  Bridge,  and  Grimston  to  Stone  Dale 

- 

36 

Date  of  Act. 


■fitlc  of  Act. 


63  G.  3.  c.  xi.     . 


64  G.  3.  c.  cxxi. 


1.  An  Act  for  enlarging  the  term  and  powers  of  two  Acts  of  His 
present  Majesty,  for  repairing  and  widening  the  rcMtd  from  Bawtry 
m  the  county  of  York  to  East  Markham  Common  in  the  county 
of  Nottingham,  and  from  Little  Drayton  to  Twyford  Bridge  in  the 
said  county  of  Nottingham. 

2.  An  Act  for  continuing  and  amending  an  Act  of  His  present  Mijesfy, 
for  repairing  the  road  from  Dunstable  to  Hookliffe  in  the  county  of 
Bedford. 
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Date  of  Act 


l^tle  of  Act. 


65  G.  3.  c.  xlix.  - 
56  G.  3.  c.  1.       -      "  - 

5"  G.  3.  c.xxvi.  • 

58  G.  3.  c.  r.      - 

59  G.  3.  c.  CKiv. 

1  &  2  G.  4.  c.  xrii.  - 
1  &  2  0. 4.  c.  xjtut.  - 
1  &  2  G.  4.  c.  XXX.     - 

1  &  2  G.  4.  c.  Ivi.       • 

1  &  2  G.  4.  c.  Ixxxi.  • 
I  &  2  G.  4.  c.  Ixsxiv. 

1  &  2  G.  4.  c.  Ixxxvi. 

3  G.  4.  c.  ii. 

3G.4.  clxlx.  ' 


'3.  An  Act  for  more  effectual]/  repairing  the  road  from  Jemu  Lint 
in  the  town  of  Cambridge  to  Newmarket  Heath  in  the  coontj  of 
Cambridge. 

4.  An  Act  for  enlarging  the  term  and  powers  of  two  Acts  of  Hit 
present  Majestj,  for  repairing  tbe  road  from  Chapel  on  the  Heath 
m  the  county  of  Oxford  to  Bowton  on  the  Hill  in  the  county  of 
Gloucester. 

5.  An  Act  for  amending  the  roods  leading  fWnn  Basingstone  netr 
Bagshot,  through  Famham  in  the  county  of  Surr^,  and  AUon  and 
New  Alresford,  to  Winchester  in  the  coun^  of  Southampton;  M 
far  as  the  same  relate*  to  the  Upper  District  of  Roads, 

6.  An  Act  for  enlarging  the  term  and  powers  c^  two  Acts  of  His 
present  Majesty,  for  repairing  the  roads  leading  from  the  dty  of 
Gloucester  towards  Cheltenhatn  and  Tawkesbuiy  in  tha  oonn^  of 
Gloucester. 

7.  An  Act  for  enlarging  the  term  and  powers  of  an  Act,  passed  in  the 
thirty-fourth  year  of  the  reign  of  His  present  Majesty,  for  npsiring 
the  roads  leading  from  the  town  of  Tewkesbury  in  the  county  m 
Gloucester,  and  other  roads  therein  mentioned,  so  far  as  such  Act 
relates  to  the  road  from  Stump  Cross  in  the  parish  of  Didbrook  to 
Stow-on-the-Wold  in  the  county  of  Gloucester. 

8.  An  Act  for  continuing  and  amending  four  Acts  of  their  kte 
Majesties  King  Geotge  the  Second  and  King  George  the  Third,  for 
repairing  the  roads  leading  from  Wades  Mill  in  the  count/  of 
Hertford  to  Barley  and  Royston  in  the  siud  county. 

9.  An  Act  for  contintiitig  the  term  and  amenmng,  altering,  tnd 
enlarging  the  powers  of  an  Act  of  His  late  Mnesty's  reign  for  more 
effectually  repairing  the  road  flKnn  Poston  Bridge  in  the  county  of 
Lincoln  to  Little  Drayton  in  the  county  of  Nottingham. 

10.  An  Act  for  more  effectuallr  repairing  uid  improving  the  road 
ttom  Newark-upon-Trent  in  the  county  of  Nottinf^am,  to  join  tiw 
road  from  Nottingham  to  Grantham  in  the  county  of  Lincohi,  nesr 
the  Guide  Post  on  the  Foss  Road  near  Bingham,  in  ihe  said  ooon^ 
of  Nottingham. 

11.  An  Act  to  continue  the  term  and  alter  and  enlarge  the  powers  of 
two  Acts,  for  repairing  the  roads  from  Sheet  Bridge  to  Portsmoutii, 
and  firom  Peterafield  to  the  Alton  Turnpike  Road  near  Ropl^,  in 
the  county  of  Southampton. 

12.  An  Act  for  repairing  the  road  from  Birmingham,  through  Stratford* 
upon-Avon,  to  Stratford  Bridge  in  the  county  of  Warwick. 

13.  An  Act  for  repairing  the  road  ham  Alemouth,  through  Alnwick 
and  Rothbury,  to  Hexham,  and  a  branch  from  the  sud  road  between 
Alnwick  and  Rothbuiy  to  Jockey's  Dike  Bridge,  all  in  the  county  of 
Northumberland ;  so  far  as  the  same  relates  to  the  Easter*  District. 

14.  An  Act  to  continue  and  amend  two  Acts  for  repairing  the  road 
from  the  turnpike  road  near  the  town  of  Weston-on-the-Green  in 
the  county  of  Oxford  to  the  turnpike  road  on  Kidlington  Green  in 
the  said  county. 

16.  An  Act  for  repairing  and  maintaining  certain  roads  leading  to  and 
from  Chepstow  and  other  places  in  the  counties  of  Monmouth  and 
Gloucester,  called  the  District  of  Chepstow  and  the  New  Passage 
District. 

16.  An  Act  for  repuring  and  amending  several  roads  leading  to  and 
from  the  borough  of  Evesham  in  the  county  of  Worcester,  and 
several  other  roads  in  the  counties  of  Worcester  and  Glonoesteri  H 
far  €U  the  same  relates  to  the  fhoond  District,  and  to  the  Perskort 
Dipision  qf  the  First  District. 
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Date  of  Act 


Title  of  Act 


3  G.  4. 0.  xc. 

3  G.  4.  c.  c. 

4  G.  4.  c.  xii. 
4  G.  4.  c.  XV. 


4  G.  4.  c.  Ivi. 


4  G.  4.  c.  Ixxzt. 


6  G.  4.  c.  ix. 


5  G.  4.  c.  xliii.  • 
5  G.  4.  c.  Ixxxviii. 


6  G.  4.  c.  d. 
6  G.  4. «.  xxriii. 

6  G.  4.  c.  liii.     - 

6  G.  4.  c.  bxxii 


17.  An  Act  for  more  effectually  repairing  the  road  from  the  Guide 
Post  near  the  end  of  Drayton  Lane,  near  Banbury  in  the  county  of 
Oxford,  to  the  house  called  the  Sun  Rising,  at  the  top  of  Edge  Hill 
in  the  county  of  Warwick. 

18.  An  Act  for  amending,  widening,  and  keeping  in  repair  the  roads 
leading  from  the  town  of  Northunpton  to  C&n  Bridge  near  the 
town  of  Market  Harborough,  and  from  the  Direction  Post  in  ^ings- 
thorpe  to  Welford  Bridge,  all  in  the  county  of  Northampton. 

19.  An  Act  for  more  effectually  making,  repairing,  and  improving  the 
roads  firom  Union  Point  near  Uckfield  to  the  sea  houses  in  East- 
bourne, and  from  Horsebridge  to  Cross  in  Hand,  all  in  the  county  of 
Sussex.  , 

20.  An  Act  for  repuinng  and  improving  the  roads  from  the  town  of 
Stockbridge  to  the  city  of  Wmchester,  and  from  the  said  city  of 
Winchester  to  the  top  of  Stephen's  Castle  Down  near  the  town  of 
Bishop's  Waltham  in  the  county  of  Southampton,  and  from  the  said 
city  of  Winchester  through  Otterborne  to  Bar  Gate  in  the  town  and 
county  of  the  town  of  Southampton,  and  certain  roads  a^oining 
thereto ;  so  far  as  the  tame  relates  to  the  South  District  qfthe  South- 
ampton Road. 

21.  An  Act  for  continuing  the  term  and  powers  of  an  Act  of  His 
late  Majesty's  Reign,  for  repairing  the  road  from  the  north  end  of 
Biidgford  Lane  in  the  county  of  Nottingham  to  the  Bowling  Green 
at  Kettering  in  the  county  of  Northampton, 

22.  An  Act  for  amending  and  keeping  m  repair  the  roads  from  Dover 
to  Barhatn  Downs,  and  flmn  Dover  to  the  town  of  Folkestone,  and 
from  thenoe  through  the  parish  of  Folkestone  to  Sandgate  in  the 
oounty  of  Kent ;  to  far  as  the  same  relates  to  the  Dover  to  Barham 
Down*  Road. 

23.  An  Act  for  amending  and  maintaining  the  roads  from  the  Hand 
and  Post  at  the  top  of  Burford  Lane  in  the  county  of  Gloucester 
to  Stow-on-the-Wold,  and  from  thence  to  Paddle  Brook  ;  and  from 
the  Cross  Hands  on  Salford  Hill  in  the  county  of  Oxford  to  the 
Hand  and  Post  in  the  parish  of  Withington  in  the  county  of 
Gloucester. 

24.  An  Act  for  repairing  the  road  from  Dunchurch  to  Stonebridge  in 
the  county  of  Warwick. 

25.  An  Act  for  more  effectually  repairing  the  roads  leading  from  Saint 
Dunstan's  Cross  to  North  Lane  near  to  the  city  of  Canterbury,  and 
to  the  sea  side  at  Whitstable  in  the  county  of  Kent,  and  for  widening 
and  improving  the  road  ttom  North  Lane  aforesaid  over  West  Gate 
Bridge  to  the  West  Gate  of  the  said  dty,  and  for  making  a  foot  bridge 
on  each  side  of  the  said  bridge  and  p^te  into  the  said  city. 

26.  An  Act  for  more  effectuiuly  repairing  the  kmA  from  Ashby-de-la- 
Zouch  in  the  county  of  Leicester,  through  Burton-upon-Trent  in  the 
coimty  of  Stafford,  to  Tutbury  in  the  said  county  of  Stafford. 

27.  An  Act  for  more  effectually  amending,  widening,  improving,  and 
keeping  in  repair  the  road  fr^m  Wooler  to  the  Great  North  Turnpike 
Road  at  or  near  to  Adderstona  Lane  in  the  county  of  Northum* 
berland. 

28.  An  Act  for  repairing  the  road  brandling  out  of  the  Great  North 
Road  by  the  Gmde  Post  at  the  south  end  of  Spittlegate  in  the  parish 
of  Grantham  in  the  county  of  Lincoln,  and  leading  from  thence  to 
the  turnpike  road  at  or  near  Bridge  End  in  the  same  county. 

29.  An  -  Act  for  more  effectually  repairing,  widening,  altering,  and 
improving  the  road  from  Melton  Mowbray  in  the  county  of  Leicester 
to  the  guide  post  in  Saint  Margaret's  Field,  Ldcester,  and  the  road 
branching  from  the  said  road  at  or  near  a  certain  place  in  the  lordship 
of  Barkl^  in  the  said  county  called  the  Round  Hill  to  the  town  of 
Barkby. 
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Date  of  Act 


Title  of  Act 


7  G.  4.  c.  xvi.  - 
7  G.  4.  c.  Ixxv.  - 
7  G.  4.  c.  Ixxviii. 

7  &  8  G.  4.  c.  xvi. 
7  &  8  G.  4.  c.  xxvi. 
7  &  8  G.  4.  c.  li. 

7  &  8  G.  4.  c.  xcix. 

9  G.  4.  c.  xxxiV. 
9  G.  4.  0.  xxxvi. 

9  G.  4.  c.  xlv. 

10  G.  4.  c.  Ixxviii. 

lOG.  4.  clxxiz. 

11  G.  4.  c.  ix. 

11  G.  4.  c.  xxxiv. 

1  W.  4.  c.  vii. 


30.  An  Act  for  more  effectiuilly  repairing  and  improving  the  roadi 
firom  Mamchester  in  the  countrpalatine  of  Lancaster  to  Salter*) 
Brook  in  the  county  palatine  of  Chester,  and  for  making  and  mun- 
taining  several  extensions  or  diversions  of  road,  and  a  new  branch  of 
road  to  communicate  therewith. 

31.  An  Act  for  more  effectually  amending,  widening,  altering,  improv- 
ing, and  maintaining  the  road  from  the  town  of  Alnwick  in  the 
county  of  Northumberland  by  Eglingham  and  Chatton  to  the  Great 
North  Turnpike  Road  near  to  Haggraston  Toll  Bar  in  the  county  of 
Durham. 

32.  An  Act  for  making,  muntaining,  and  repairing  certain  roadi 
leading  into  and  from  the  town  of  Tewkesbury  in  the  county  of 
Glouc^ter  towards  the  cities  of  Gloucester  and  Worcester,  and  the 
towns  of  Cheltenham,  Stow-on-the-Wold,  Evesham,  and  Fenhiue, 
and  certain  other  roads  therein  mentioned,  in  the  counties  of  Gloucester 
and  Worcester. 

33.  An  Act  for  more  effectually  repairing  the  roads  from  the  city  of 
Gloucester  to  the  top  of  Birdlip  Hill,  and  from  the  foot  of  the  said 
hill  to  the  top  of  Crickley  Hill  m  the  county  of  Glouoester. 

34.  An  Act  for  repairing  the  roads  from  Warwick  to  Paddle  Brook 
in  the  parish  of  Stretton-on-the-Fosse,  and  from  Warwick  to 
Stratford-upon-Avon,  in  the  counties  of  Warwick  and  Worcester. 

35.  An  Act  for  amending,  improving,  and  maintaining  in  repair  the 
road  between  the  point  at  which  the  great  roads  from  the  city  of 
Carlisle  to  the  cities  of  Edinburgh  and  Glasgow  respectively  separate, 
and  Westlinton  Bridge  in  the  county  of  Cumberland. 

36.  An  Act  for  repairing  the  road  from  the  city  of  York  to  Keiby 
Bridge,  and  from  Grimston  to  the  upper  end  of  Stone  Dale  in  the 
county  of  York. 

37.  An  Act  for  repairing  the  road  from  Spemal  Ash  in  tite  county 
of  Warwick  through  Studley  to  Birmingham. 

38.  An  Act  for  more  effectually  repairing  the  itwds  from  the  tows  of 
Cambridge  to  the  WadesmiU  Turnpike  Road  in  the  parishes  of 
Great  Chishill  and  Little  Chishill  in  the  county  of  Essex,  and  from 
the  Bud  town  of  Cambridge  to  Royston  in  the  county  of  <^mbridge. 

39.  An  Act  for  repairing  the  road  leading  firom  Ipswich  to  Sooth 
Town,  and  from  the  said  Road,  at  or  near  Ileech  Lane  in  the  parish 
of  Darsham,  to  Bungay  in  the  county  of  Suffolk. 

40.  An  Act  for  more  effectually  repairing  the  road  fivm  James  Deeping 
Stone  Bridge  to  Peter's  Gate  in  Staiim>rd  in  the  oounfy  of  Lincoln, 
and  from  thence  to  the  south  end  of  the  town  of  Morcott  in  the 
county  of  Rutland. 

41.  An  Act  for  improving  and  maintaining  certain  roads  in  the  counties 
of  Worcester,  Warwick,  Stafford,  and  Salop,  called  "The  Dudley, 
Birmingham,  Wolverhampton,  and  Streetway  District  j"  so  far  at 
the  same  relates  to  the  Streetway  and  Wordsley  Oreen  and  Woher- 
hampton  and  Cannock  Roads. 

42.  An  Act  for  moi«  dPectually  repairing  the  roads  to  and  from 
Longtown,  and  oerttun  other  roads  communicating  therewith,  in  the 
county  of  Cumberland. 

43.  An  Act  for  more  effectually  repairing  and  otherwise  improving 
several  roads  from  Radstock  to  ^uckUnd  Dinham,  Kilmendon, 
Babington,  and  Hallastrow,  and  from  Norton  Down  to  Norton  St. 
Philip,  in  the  county  of  Somerset. 

44.  An  Act  for  more  effectually  maintaining  the  road  from  Crossford 
Bridge  to  the  town  of  Manchester  in  the  county  palatine  of  L«ncatter, 
and  for  making  a  branch  road  to  communicate  therewith. 
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Bate  of  Act 


Title  of  Act 


I  W.  4.  0.  X. 

1  W.  4.  c.  xi. 
1&2W.4.  cxxi. 


2  W.  4.  c.  xvi. 

2  W.  4.  c.  xxii. 

2  W.  4.  c.  xxxiv. 

2  W.  4.  c.  li. 

2  W.  4.  c.  Ir. 

3  W.  4.  e.  xvi. 
3  W.  4.  c.  xli. 
3  W.  4.  c.  xlii. 

3  W.  4.  c.  Iv. 
3  W.  4.  0.  Ivii. 

3&4W.4.c.kxxiu.- 
6  W.  4.  c.  xl.  - 

6  &  6  W.  4.  c.  Ixiv.    • 


46.  An  Act  for  repairinff  the  road  from  Burton  Bridge  in  the  county 
of  Stafford  to  Market  Bosworth  in  the  county  of  Leicester. 

46.  An  Act  for  repairing  the  road  from  Birmingham  to  Bromsgrove. 

47.  An  Act  for  more  effectually  repairing  the  roada  from  the  borough  of 
King's  Lynn,  and  other  roads  therein  mentioned,  and  for  making 
a  new  line  of  road  at  Castle  Rising,  all  in  the  county  of  Norfolk. 

48.  An  Act  for  more  effectually  improving  the  road  from  Burford  to 
Banbury  in  the  county  of  Oxford,  and  from  Burford  to  the  road 
leading  to  Stow  in  the  county  of  Gloucester,  and  from  Swerford 
Gate  in  the  county  of  Oxford  to  the  road  in  Aynho  in  the  county  of 
Northampton ;  and  for  making  a  new  branch  of  road  to  communicate 
with  the  same. 

49.  An  Act  for  more  effectually  repairing  the  road  leading  from 
Boroughbridge  in  the  county  01  York  to  the  city  of  Durham,  and  for 
making  and  maintaining  certain  deviations  therein ;  so  far  ag  the 
same  relates  to  theU  part  of  the  road  situate  in  the  cotaUy  of  York. 

60.  An  Act  for  more  effectually  repairing  the  road  fr«m  the  Sessions 
House  in  the  town  of  Buckingham  to  Hanwell  in  the  county  of 
Oxford ;  so  far  as  the  same  relates  to  the  Lower  Dioisian. 

6L  An  Act  for  maintaining  several  roads  leading  to  and  from  the  town 
of  Tamworth  in  the  counties  of  Stafford  and  Warwick. 

52.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Newcastle-under-Lyme  in  the  county  of  Stafford  to  Drayton 
in  Hales,  othernise  Market  Drayton,  in  tiie  county  of  Salop,  and 
for  making  new  branches  and  deviations  of  roads  to  communicate 
therewith. 

53.  An  Act  for  repairing  the  road  from  Wellsboum  Mountfort  to 
Stratford-upon-Avon  in  the  county  of  Warwick. 

54.  An  Act  f<or  repairing  the  road  from  Upton  in  Satley  to  Great 
Kington  and  Wellesboume  Hastings  in  the  county  of  Warwick. 

55.  An  Act  for  more  effectually  repairing  the  several  roads  leading 
from  the  towns  of  Hertford  and  Ware  and  other  places  in  the  county 
of  Hertford. 

66.  An  Act  for  more  effectually  repairing  the  roads  leading  from  the 
dty  of  Gloucester  towards  the  city  of  Hereford,  and  also  towards 
Newent  and  Newnham  in  the  county  of  Gloucester,  Ledbury  in  the 
connty  of  Hereford,  and  Upton-upon-Sevem  in  the  county  of 
Worcester. 

57.  An  Act  to  amend  an  Act  passed  in  the  seventh  year  of  the  reign 
of  His  late  Majesty  King  George  the  Fourth,  for  repairing  the  roads 
from  Manchester  to  Salter's  Brook,  and  for  making  sever^  roads  to 
communicate  therewith;  and  also  for  making  a  certain  new  exten- 
non  or  diversion  of  the  said  roads  instead  of  a  certain  extension  or 
diversion  by  the  said  Act  authorized  to  be  made. 

68.  An  Act  for  repairing,  maintaining,  and  improving  the  road  from 
Tadcaster  Bridge  within  the  county  of  the  city  of  York  to  Hob  Moor 
Lane  End. 

69.  An  Act  for  more  effectually  repairing  the  road  from  Saint  Benedict's 
Gate  in  the  county  of  the  city  of  Norwich  to  Swaffham  in  the  county 
of  Norfolk,  and  from  Halfpenny  Bridge  in  Uoningham  to  the 
Bounds  of  Yaxham,  and  also  a  lane  culed  Hangman's  Lane,  near 
the  gates  of  the  said  city. 

60.  &a  Act  for  repairing  the  roads  ttoxa  Sevenoaks  Common  to 
Woodsgate,  Tunbridge  Wells,  and  Kipping's  Cross,  and  frmn 
Tunbridge  Wells  to  Woodsgate,  in  the  county  of  Kent. 
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Date  of  Act. 


Title  of  Act 


7  W.  4.  c.  xvii. 

2  Vict.  c.  zxxii. 
ll&12Vict.  c.  oslvi. 


61.  An  Act  for  amending  an  Act  of  His  present  Mi^esty,  f<«  repairing 
thb  roads  from  Sevenoaka  Common  to  Woodarate,  Tunbridge  Wtdls, 
and  Kipping's  Cross,  and  from  Tunbridge  WeUs  to  Wood^iaie,  in 
the  county  of  Kent. 

62.  An  Act  for  repairing  and  maintaining  the  road  from  Leeds, 
through  Harewood,  to  the  south-west  comer  of  the  inclosures  of 
Harrogate  in  the  West  Riding  of  the  county  of  York. 

63.  An  Act  for  altering  and  amending  an  Act  passed  for  maintaining 
the  road  from  Crossford  Bridge  to  Manchester,  aud  a  branch  con- 
nected therewith. 


Ninth  Schedule. 

(Turnpike  Trusti  nearly  ottt  of  Debt  and  continued  by  the  Annual  Turnpike  Acts  ContinuiMee  Act.) 

Acts  which  are  to  continue  until  the  1st  of  November  1871,  and  in  the  case  of  each  trust  for  such 
farther  time,  if  any,  as  may  be  required  to  complete  the  term  of  one  year,  not  later  than 
1st  June  1872,'from  the  time  for  which  the  tolls,  or  any  of  them,  shall  have  been  let  at  the  last 
meeting  of  such  trust  held  for  that  purpose,  unless  Parliament  in  the  meantime  otherwise 
provides. 


County. 

Name  of  Tmst. 

Xollgin 
1869. 

Debt 

m  1869. 

No.  of 
Act. 

£ 

£ 

pr.  cent. 

Berks   • 

Twyfbrd  and  Theale            ... 

959 

500 

4 

38,63 

Bucks  - 

Buckingham  and  Hanwell,  Upper  Division 

317 

120 

4 

54 

Princes  Risborough  and  Thame     - 

520 

100 

4 

29 

Chester 

Acton  Bridge  and  Hartford  Green 
Maodesfield  District  of  the  Sandon 

720 

478 

3 

23,42 

804 

245 

4 

25,33 

Cornwall 

Span  Smithy  and  Linley  Lane 

C«llington   .           .           .            .            - 

402 
1,010 

400 
900 

3 
4i&5 

26 
41 

Truro  and  Redruth            .            .             - 

3,712 

2,400 

4 

67,68 

Derby  - 

Sheffield  and  Gander  Lane 

1.827 

868 

4 

18 

Durhitm 

Boroughbridge  and  Durham  (part) 

836 

430 

6 

52 

DarHi^ton  and  Cockerton  Bridge  (united)  • 

515 

250 

5 

68 

Durham  and  Tyne  Bridge 
Berkeley,     DursW,    Wotton-under-Edge, 
Frooester,  and  Cfainscross. 

2,600 

1.700 

6 

27 

Glouoeatev 

3,387 

1,400 

4 

19 

Sodbury    Division,    and    Cirencester   and 

2,588 

1,800 

4 

1,21 

Bath  (united). 

Hants  • 

Stockbridge  and  Winchester 

170 

76 

4 

22 

626 

300 

44 

9 

Hcoreiuird          * 

Ledbury      .           -           -           -           . 

1,710 

1,640 

4 

55 

Hertford 

Sparrows  Heme .             .            .             - 
Watton 

1,800 

700 

4i 

66 

476 

600 

4 

14 

Huntingdon     - 

Godmanchester  and  Cambridge 

772 

260 

4 

3 

Somersham              -            -            -            - 

946 

820 

4 

16 

Kent    - 

Dover  to  Sandwich,  through  Deal  - 

1,163 

950 

5 

64 

Favetsham,  Hythe,  and  Canterbuiy 

1,612 

560 

4 

48 
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County. 

Name  of  Trust. 

ToUsin 
1869. 

Debt 

in  1869. 

No.  of 
Act 

£ 

£ 

pr.  cent. 

Lancaster 

Liverpool  and  Preston             -           -       - 
Manchester  to  Rochdale,  &o.,  Manchester 

3,636 

1,960 

4 

49 

1,120 

700 

4i 

6 

District. 

Rochdale  and  Manchester    -           .            - 

3,600 

2,000 

4&4i 

65 

Leicester 

Leicester  and  Lutterworth       -            -        - 

697 

198 

5 

30 

Lincoln 

Lincoln,  Brigs',  Barton,  Caistor,  and  Melton 
Lynn,  South  Gate   -            -            -            - 
Norwich  and  Scole             ... 

1,711 

886 

4 

40 

Norfolk 

1,063 

1,300 

4 

61 

173 

300 

4 

36 

Norwich  and  Yarmouth       ... 

647 

600 

4 

60 

Northampton   - 
Northumberland 

Wellingborough  and  Northampton 

448 

430 

5 

10 

Cow  Cawsey  and  Buckton  Bum 

1,762 

900 

•   5 

60 

Nottingham 

Kirkby  and  Pinxton             ... 

141 

200 

3 

46 

Salop    - 

Ellesmere  District,  Wem  Division  - 

162 

60 

5 

62 

Somerset           • 

Chard      .... 

743 

500 

4&6 

44,46 

Stafford 

Sandon,  Hugbridge,  Hilderstone,  and  Dray- 
cott  in  the  Moors. 

640 

470 

5 

25 

Oswestoy      .            .            .            .            - 
South  Town             .... 

2,302 

2,779 

4 

13 

Suffolk 

358 

490 

41 

57 

Sussex 

Rye        ...             - 

760 

400 

4 

28 

Tunbridge  WeUs  and  Uckfield 

308 

200 

5 

43 

Warwick 

Alcester,  United          -            -            -        - 

997 

800 

4 

7.17,36 

Birmingham  to  Stonebridge 

637 

336 

5 

53 

Birmingham,  Warwick,  and  Warmington   - 

1,680 

503 

4 

47 

Birmingham  and  Watford  Gap    - 

1,457 

600 

4 

34 

Coventay  and  Wolvey          ... 

226 

41 

4 

a 

Evesham  and  Alcester,  Alcester  District 

244 

200 

4 

11 

Stonebridge  and  Kenilworth 

118 

956 

4  &6 

6 

Westmoreland  - 

Ambleside            ... 

1,086 

880 

4 

S4 

WUts    - 

Calne 

601 

400 

5 

4 

Marlborotigh  and  Frozfield 

127 

100 

4 

39 

Westbury 

921 

960 

3 

32 

Worcester 

Evesham  and  Alcester,  Evesham  District    - 

171 

260 

5 

11 

Inning's  Lane              ■            -            -        - 

101 

50 

n 

20 

Kidderminster          .... 

2,169 

800 

Upton-on-Sevem              ... 

626 

350 

4 

31 

York    - 

Bradford  and  Wakefield      -           - 

2,710 

1,500 

4 

12 

Harrogate   and    Hewick,  and    Ripon  and 

1,462 

926 

6 

8,16 

Fatelev  Bridge  (united). 
Hull  ana  Beverley            ... 
Rochdale  to  Halifox  and  Elland      • 

1,218 

675 

2i 

56 

4,S9S 

1,830 

6 

60 

Sedbergh            .... 

flOO 

806 

4 

37 

Denbigh 

Llanrwst               .... 

103 

100 

5 

62 

Wrexham,  Rtubon,  and  Llangollen 

8S6 

2,024 

4 

13 

Date  of  Act. 


TiUe  of  Act. 


52  G.  3.  c.  xxvii. 


1.  An  Act  to  continue  the  term,  and  alter  and  enlarge  the  powew  of 
an  Act  passed  in  the  twen^ -third  year  of  His  present  Majesty,  for 
completing  the  road  from  Cirencester,  in  the  county  of  Gloucester, 
through  TVtbury,  to  Woefleld  Comer,  and  a  road  ttoa.  tiienee  to  or 
near  Lambridge,  neajf  the  city  of  Bath,  and  for  other  purposes  re- 
lating thereto ;  and  also  to  repair  a  certain  road  from  Duffton  to 
Underl^i^,  in  the  parish  of  Snipton  Moigne,  in  the  said  county. 
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Date  of  Act 


aide  of  Act 


63  G.  3.  c.  vi. 
63  G.  3.  c.  xli. 

63  G.  3.  c.  cxzviii. 

64  G.  3.  c.  i.     - 

54  G.  3.  c.  XV. 

64  G.  3.  c.  Ixxxiv. 
64  G.  3.  c.  cci. 

67  G.  3.  c.  xxvi. 
69  G.  3.  c.  xix. 

69  G.  3.  c.  xlvi. 

69  G.  3.  c.  Izxz. 
I  G.  4.  c.  xlv. 


1  G.  4.  c.  Ixx. 


I  G.  4.  c.  Ixxix. 


2.  An  Act  for  repairinf;  the  road  from  the  city  of  Ck>ventry  to  the 
Rugby  Turnpike  Road  in  the  parish  of  Wolvey  in  the  county  of 
Warwick. 

3.  An  Act  for  more  effectually  repairing  the  road  from  the  Horseshoe 
Comer  in  Godmanchester  m  the  county  of  Huntingdon  to  the 
South-east  End  of  Castle  Street  in  the  town  of  Cambridge  in  the 
county  of  Cambridge. 

4.  An  Act  for  enlarging  the  term  and  powers  of  two  Acts  of  His  present 
Majesty,  for  repairing  the  road  from  Chefrill,  through  Calne,  to 
Studley  Bridge,  and  other  Roads  therein  qientioned,  in  the  county 
of  Wilts. 

6.  An  Act  to  continue  and  amend  two  Acts  of  the  thirty-eighth  and 
forty-third  years  of  His  present  Majesty,  for  more  effectually  repairiog 
that  part  of  the  roads  from  Manchester  to  Rochdale,  Bury,  and 
Radcliffe  Bridge,  all  in  the  coun^  palatine  of  Lancaster,  which  is 
called  The  Manchester  District,  and  for  making  and  maintaining  a 
new  branch  of  road  to  communicate  therewith. 

6.  An  Act  for  jenlarging  the  term  and  powers  of  two  Acts  of  His 
present  Majesty ,  for  repairing  the  road  from  the  Warwick  Road  near 
Solihull  to  the  ffuide  post  in  Kenilworth,  and  from  Stonebridge,  to 
meet  the  aforesaid  road  at  Balsall  Common,  in  the  county  of  War- 
wick, so  far  as  respects  the  said  road  bom  Stonebridge  to  Balsall 
Conmion,  and  from  thence  to  the  said  town  of  Kenilworth. 

7.  An  Act  for  repairing  the  road  from  Aulcester  to  Wootton  Wawen, 
in  the  county  of  Warwick. 

8.  An  Act  for  repairing  the  roads  from  Harrowgate  through  Ripley 
and  Ripon  to  Hutton  Moor,  and  from  Kirkby  Hill  Moor  to  Ripon, 
in  the  county  of  York. 

9.  An  Act  for  amending  the  roads  leading  from  Basingstone  near 
Bagshot,  through  Famnam  in  the  county  of  Surrey,  and  Alton  and 
New  Alresford,  to  Winchester  in  the  county  of  Souuiampton ;  so /or 
as  the  same  relates  to  the  Lower  District. 

10.  An  Act  for  enlarging  the  term  and  powers  of  an  Act  of  His  present 
Majesty,  for  repairing  the  road  leading  from  a  place  called  Morton's 
Comer,  in  the  town  of  Wellingborough,  in  the  couniy  of  Xorthampton, 
to  the  east  end  of  Abington  Street  in  the  town  of  Northampton. 

11.  An  Act  for  enlarging  the  term  and  powers  of  two  Acts  of  His 
present  M^estjr,  for  repairing  the  road  from  Evesham  Bridge,  in 
the  county  of  Worcester,  to  Alcester,  in  the  county  of  Warwick. 

12.  An  Act  for  more  effectually  repairing  and  improving  the  road  from 
Bradford  to  Wakefield,  in  the  West  Riding,  in  the  county  of  York. 

13.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  the  town  of  Pool,  in  the  county  of  Mont^omeiy,  through 
Oswestry,  in  the  county  of  Salop,  to  Wrexham,  in  the  county  of 
Denbigh,  and  several  other  roads  therein  mentioned  in  the  said 
counties,  and  in  the  county  of  Merioneth ;  and  for  making  several 
new  branches  of  roads  to  communicate  with  the  said  roads  in  the 
counties  of  Salop,  Montgomery,  and  Denbigh. 

14.  An  Act  for  continuing  and  amending  three  Acts  of  their  M^esties 
King  George  the  Second  and  King  George  the  Third,  for  repairing 
the  roads  from  Hertford  to  Broadwater,  and  from  Ware  to  Walkem, 
all  in  the  county  of  Hertford. 

16.  An  Act  for  repairing  the  road  from  Chatteris  Feny,  through 
Som««ham,  to  the  Crown  Inn  in  Ssint  Ives,  and  also  the  road 
branching  out  of  the  said  road  near  Stock's  Bridge  through  Need- 
ingworth  to  Hermitage  Bridge,  in  the  parish  of  Eanth,  in  the  county 
of  Huntingdon. 


Digitized  by 


Google 


CHAP.  73.] 


33  &  34  VICTORIA,  1870. 


277 


Date  of  Act 


Tide  of  Act 


1  &  2  6.  4.  0.  li. 


1  &  2  O.  4.  c.  xiii. 


1  &  2  G.  4.  0.  Uv. 


1  &  2  G.  4.  c.  Ixxxii. 


1  &  2  G.  4.  c.  xci.     - 


3  G.  4.  c.  zoiii. 


4  G.  4.  c.  XV.  - 


4  G.  4.  c.  Ixxxii. 

5  G.  4.  c.  xiv. 

5  G.  4.  c.  xxiv. 

6  G.  4.  c.  XXV. 
6  G.  4.  c.  cii.  - 


16.  An  Act  for  enlarging  the  term  and  powers  of  several  Acts  of  Khiff 
Greorge  the  Second,  and  of  His  late  Majesty  King  George  the  Thbfd, 
for  repairing  the  high  road  from  the  borough  of  Ripon,  bjr  Ingram 
Bank,  to  the  town  of  Pateley  Bridge,  in  the  county  of  York. 

17.  An  Act  for  repairing  the  roads  from  Stratford-upon-Avon  in  the 
county  of  Warwick,  through  Alcester  and  Feckenham,  to  Bradley 
Brook,  in  the  county  of  Worcester,  and  other  roads  therein  mentioned 
in  the  same  counties. 

18.  An  Act  for  continuing  and  amending  two  Acts  of  His  late  Miyesty, 
for  repairing  the  roads  trom  Gander  Lane,  in  the  county  of  Derby,  to 
Sheffield,  in  the  county  of  York,  and  from  Mosbrough  Green  to 
Clown,  both  in  the  said  county  of  Derby;  and  also  for  widening 
and  altering  certain  parts  of  the  sud  roads,  and  making  and 
maintiuning  certain  branches  of  road  oommunicating  therewith. 

19.  An  Act  for  lepairinff  part  of  the  great  road  trom  Gloucester  to 
Bristol,  and  certain  roads  through  and  near  the  towns  of  Berkeley, 
Dursley,  Wotton-under-edge,  and  Stroud,  and  other  roads  therem 
mentioned,  in  tbe  counties  of  Gloucester  and  Wilts. 

20.  An  Act  for  more  effectually  repairing  several  roads  leading  from 
Kidderminster  in  the  county  of  Worcester,  and  several  other  roads 
connected  therewith,  in  the  counties  of  Worcester,  Stafford,  and 
Salop. 

21.  An  Act  for  repairing,  altering,  and  improving  the  road  from  the 
Stone  Pillar  or  Ooss  Hand  in  the  parish  of  Chippenham  in  the 
county  of  Wilts,  to  or  near  to  Knox  Bridge  in  the  parish  of  Wester- 
leigh  in  the  county  of  Gloucester,  and  several  other  roads  dierein 
mentioned,  in  the  said  counties  of  Gloucester  and  Wilts. 

22.  An  Act  for  repairing  and  improving  the  roads  from  the  town  of 
Stockbridge  to  the  city  of  Winchester,  and  from  the  svd  dty  of 
Winchester  to  the  top  of  Stephen's  Castle  Down,  near  the  town  of 
Bishop's  Waltham  in  the  county  of  Southampton,  and  from  the  said 
city  of  Winchester  through  Otterborne  to  Bar  Gate  in  the  town  and 
county  of  the  town  of  Southampton,  and  certain  roads  adjoining 
thereto ;  so  far  as  the  same  relates  to  the  Stockbridge  and  Winchester 
Road. 

23.  An  Act  for  improving  and  keeping  in  repair  the  road  from 
Tarporley  in  the  county  palatine  of  Chester  to  the  south-east  end  of 
Acton  Forge  near  Wevernam  in  the  same  county. 

24.  An  Act  for  more  effectually  repairing  and  improving  so  much  of 
the  road  from  Keswick  in  the  county  of  Cumberland,  by  Dunmall 
Raise  and  Ambleside,  to  Kirkby-in-Kendal  in  the  county  of  West- 
morland, as  is  situate  in  the  said  county  of  Westmorland ;  and  also 
the  road  from  IHuinbgarth's  Cross,  near  Kirkby-in-Keudal  aforesaid, 
to  the  Lake  called  Windermere,  in  the  county  of  Westmorland. 

26.  An  Act  for  amending,  repairing,  and  maintaining  the  road  firom 
San  don  in  the  county  of  Stafford  to  Bullock  Smithy  in  the  county 
of  Chester,  and  from  HUderstone  to  Draycott-in-the-Moors,  and 
from  Wetley  Rocks  to  Tean  in  the  said  counfy  of  Stafford. 

26.  An  Act  for  improving  and  keeping  in  repair  the  road  firom 
Span  Smithy  in  the  county  of  Chester  to  Talk  in  the  county  of 
Stafford. 

27.  An  Act  for  repairing  the  road  from  the  city  of  Durham  to  "Tyne 
Bridge,  and  for  makmg  and  maintaining  a  collateral  branch,  and 
certain  other  branches,  to  communicate  respectively  with  certain 
parts  of  the  said  road  in  the  parishes  of  Chester-le-Slreet  and  Gates- 
fiead,  all  in  the  county  uf  Durham. 
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Date  of  Act. 


Title  of  Act. 


6  G.  4.  c.  xUii. 


6  G.  4.  c.  xlv. 

6  G.  4.  0.  Uzx. 

6  G.  4.  0.  oUii. 

7  G.  4.  c.  XV.  - 

7  G.  4. 0.  XX.  - 

7  G-  4.  0.  xxii. 
7  G.  4.  c.  xxiii. 

7  G.  4.  c,  xxvu. 
7  G.  4.  p.  Ixxii. 

7  G,  4.  c.  IxxUi. 

7  &  8  0. 4.  0.  lii. 
7  ft  8  G.  4.  0.  Ixvii. 
7  &  8  G.  4.  c.  ci. 


28.  An  Act  for  more  efPectually  re]>»iring  and  widening  the  road  firom 
Flimwell  Vent  in  the  county  of  Sussex,  through  Highgate  in  the 
county  of  Kent,  and  the  parishes  of  Sandhurst,  Newenden,  and 
Northiani,  to  Taylor's  Comer  in  the  parish  of  Rye  in  the  county  of 
Sussex ;  and  firom  Highgate  aforesaid  to  Cooper's  Comer  in  the 
county  of  Sussex  ;  and  also  a  piece  of  road  communicating  with  the 
said  road,  called  Whitebread  Lane  in  the  said  county. 

29.  An  Act  for  more  effectually  repairing  and  improving  certain  roads 
passing  through  Princes  Risborough  in  the  county  of  Buckingham, 
and  communicating  with  Aylesbury  and  Great  Marlow  in  the  said 
county,  and  Thame  in  the  county  of  Oxford. 

30.  An  Act  for  more  eflbctuaUy  repairing,  widening,  altering,  and 
improving  the  road  from  the  borough  of  Leicester  to  the  town  of 
Lutterworth  in  the  county  of  Leicester. 

31.  An  Act  for  repairing,  improving,  and  keeping  in  repair  several 
roads  leading  to  and  from  the  town  of  Upton-upon-Sevem  in  the 
county  of  Worcester, 

32.  An  Act  for  maintaining  and  improving  the  road  leading  from 
Pengate  in  the  parish  of  Westbury  to  a  place  formerly  called  Prioe'a 
Warren  Gate,  at  Tinhead  in  the  parish  of  Edington  in  the  county  of 
Wilts,  and  other  roads  near  or  a4iou>ing  the  said  roads  in  the 
counties  of  Wilts  and  Somerset. 

33.  An  Act  for  amending  an  Act  of  His  present  M^estr,  for  lepainog 
the  road  from  Sandon  m  the  county  of  Stafford  to  Bullock  Smithy 
in  the  county  of  Chester,  and  from  Hilderstone  to  I)raycott-in-the- 
Moors,  and  from  Wetley  Rooks  to  Tean,  in  the  county  of  Stafford; 
BO  far  as  relates  to  the  Macclesfield  District  of  the  road,  and  for 
making  a  diversion  of  road  in  the  said  district. 

34.  An  Act  for  repairing  the  road  from  Birmingham  to  Watford  Gap 
in  the  parish  of  Sutton  Coldfield  in  the  county  of  Warwick,  and 
other  roads  communicating  therewith. 

35.  An  Act  for  making  and  maintaining  a  turnpike  road  from  Arrow 
in  the  county  of  Warwick  to  Pot  Hooks  End  m  the  county  of  Wor- 
cester, and  {nan  Dunnington  in  the  said  county  of  Warwick  to  Crabs 
Cross  in  the  said  county  of  Worcester. 

36.  An  Act  for  more  effectually  repairing,  widening,  and  improving 
the  road  troia  the  city  of  Norwich  to  Scole  Bridge  in  the  county  of 
Norfblk. 

37.  An  Act  for  more  effectuaUv  repairing  the  roads  from  Kirkby 
Steven  High-lane-head,  througn  Sedbergn,  to  Greeta  Bridge,  and 
other  roads  communicating  therewith,  in  the  several  counties  of 
Westmoreland,  Lancaster,  and  York ;  and  for  diverting,  extending, 
and  altering  some  of  the  said  roads. 

38.  An  Act  for  repairing  the  road  from  the  Thirty-three  Mile  Stone  m 
the  parish  of  Ruscombe  in  the  county  of  Berks  towards  Reading  to 
a  puce  called  the  Seven  Mile  Stone  in  the  parish  of  Beenham  in 
the  same  county,  and  a  certain  other  road  communicating  there- 
with. 

39.  An  Act  for  more  dfeotnally  repairing  the  road  fit>m  Speenhamland 
in  the  county  of  Berks  to  Marltxirough  in  the  county  of  Wilts,  so 
far  as  relates  to  the  Mariborough  district  of  the  said  road. 

40.  An  Act  for  repairing  the  road  horn  Barton  Waterside  House  to 
Riseham  Hedge  Comer,  and  other  roads  in  the  ootmty  of  Lincobi 
connected  therewith. 

41.  An  Act  for  repairing  and  improving  certain  roads  leading  to  and 
from  Callington  in  the  county  of  Cornwall. 
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Date  of  Act. 


9  Geo.  4.  c.  cv. 

10  G.  4.  c.  Iv. 

10  G.  4,  0.  xciii. 

11  G.  4.  c.  vii. 

11  G.  4.  e.  ixxxvi. 


Title  of  Act. 


11  G.  4.  c.  xciv. 
1  W.  4.  c.  vi.  - 

1  W.  4.  c.  xxxiv. 
1  W.  4.  c.  Ixv. 

1  &  2  W.  4.  c.  XX. 

2  W.  4.  c.  xxii. 

2  W.  4.  c.  xxxiii. 

2  W.  4.  c.  xxxiv. 

3  W.  4.  c.  Iviii. 
3  W.  4.  c.  xciii. 


42.  An  Act  for  more  effectually  amending  and  imprormf;  the  road 
from  Nortbwich  to  the  Guide  Post  heretofore  upon  Oelamere  Forest 

I       (now  tlie  parish  of  Delamere),  near  Keltall  Hill,  in  the  county  palatine 
of  Chester. 

43.  An  Act  for  more  effectually  repairing  the  road  from  Tunbridge 
I       Wells  in  the  county  of  Kent  to  Uokfield  in  the  county  of  Sussex. 

I    44.  An  Act  for  more  effectually  repairing  and  improving  several  roads 
'       which  lead  to  and  through  the  town  and  borough  of  Chard  in  the 
i       county  of  Somerset,  and  for  making  and  maintaining  a  new  road 
from  Chard  to  Drempton  in  the  county  of  Dorset. 

45.  An  Act  for  repairing  and  improving  the  road  from  the  Nottingham 
and  Mansfield  turnpike  road,  through  Kirkby  and  Pinxton,  to  Carter 
Lane,  and  to  the  colliery  near  Pinxton  Green,  in  the  counties  of 
Nottingham  and  Derby. 

46.  An  Act  for  amending  an  Act  of  the  last  session,  intituled  "  An 
"  Act  for  more  effectually  repairing  and  improving  several  roads 
"  which  lead  to  and  through  the  town  and  borough  of  Chard  in  the 
"  county  of  Somerset,  and  for  making  and  maintaining  a  new  road 
"  from  Chard  to  Drempton  in  the  county  of  Dorset;"  and  for 
making  and  maintaining  other  roads  communicating  with  the  said 
roads  in  the  counties  of  Somerset,  Devon,  and  Dorset. 

47.  An  Act  for  repairing  the  road  firom  Birmingham  through  Warwick 
and  Warmington,  in  the  county  of  Warwick,  to  the  utmost  limits 
of  the  sud  county  on  Edgehill. 

48.  An  Act  for  more  effectually  repairing  and  otherwise  improving  the 
road  from  the  Post  Road  near  Faveraham,  by  Bacon's  Water,  through 
Ashford,  to  Hythe,  and  from  Bacon's  Water  to  Castle  Street  in  the 
city  of  Canterbury,  all  in  the  county  of  Kent. 

49.  An  Act  for  more  effectually  repairing  and  improving  the  road  fitom 
Liverpool  to  Preston  in  the  county  palatine  of  Lancaster. 

50.  An  Act  for  more  effectually  repairing  the  road  from  Bishopsgate 
Bridge  in  the  city  of  Norwich  to  the  Custer  Causeway  in  the  county 
of  Norfolk. 

51.  An  Act  for  more  effectually  repairing  and  otherwise  improving  the 
several  roads  from  the  South  Gate  in  the  borough  of  King's  Lynn 
into  the  parishes  of  East  Walton,  Narborough,  Stoke  Feny,  and 
Downham  Market,  in  the  county  of  Norfolk. 

52.  An  Act  for  more  effectually  repairing  the  road  leading  from 
Boroughbridge  in  the  county  of  York  to  the  city  of  Durham,  and 
for  making  and  maintaining  certain  deviations  therein ;  $0  far  as 
the  tame  relates  to  that  part  of  the  road  situate  m  the  county  of 
Durham. 

53.  An  Act  for  repairing  the  road  frova  Birmingham  (through  Elmdon) 
to  Stonebridge  in  the  county  of  Warwick. 

64.  An  Act  for  more  effectmdly  repairing  the  road  horn  the  Sessions 
House  in  the  town  of  Buckingham  to  Hanwell  in  the  county  of 
Oxford ;  so  far  as  the  same  relates  to  the  Upper  Division. 

55.  An  Act  for  more  effectually  repairing  the  several  roads  leading 
from  the  borough  of  Ledbury  in  the  county  of  Hereford,  and  the 
road  firom  the  parish  of  Bromesberrow  to  the  road  from  Gloucester 
to  Woroester,  and  for  making  several  roads  to  communicate  there- 
with. 

56.  An  Act  for  nuintuning  the  roads  ttom  the  town  of  Kingston- 
upon-Hull  to  the  town  of  Beverley  in  the  East  Riding  of  the  county 
of  York,  and  from  Newland  Bridge  to  the  west  end  of  the  town  of 
Cottingham  in  the  same  riding. 
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40  M  fo'  ta^st^  effectually  amending,  widening,  and  repairing 


I      Ijie  roiA  ttottt  Yarmouth  Bridge,  through  the  hamlet  of  Southtown 
/      otbenriae  Little  Yannouth,  to  Gorleston  in  the  county  of  Suffolk. 
I    58.  An  Act  for  more  effectually  repairing  the  Darlington  and  West 
/      Auckland  and  the  Cockerton  Bridge  and  Staindrop  Roads  in  the 
county  of  Durham,  and  for  consolidating  the  trusts  thereof. 

59.  An  Act  for  repairing  and  maintaining  the  road  from  Rochdale  in 
the  county  palatine  of  Lancaster  to  Halifax  and  Ealand  in  the  West 
Riding  of  the  county  of  York. 

60.  An  Act  for  more  effectually  improving  and  maintaining  the 
turnpike  road  leading  from  the  Cow  Cawsey  near  the  town  of 
Newcastle-upon-Tyne  to  the  town  of  Belford,  and  from  thence  to 
Buckton  Bum  in  the  county  of  Northumberland. 

61.  An  Act  for  more  effectually  repairing,  improving,  and  maintaining 
certain  roads  leading  to  and  nrom  the  town  of  Llanrwst  in  the  county 
of  Denbigh. 

62.  An  Act  for  repuring,  amending,  and  maintaining  the  road  from 
Shrewsbury,  through  tllesmere  in  the  county  of  Salop,  to  Wrexham 
in  the  county  of  Denbigh,  and  other  roads  branchmg  out  of  the 
same;  so  far  at  the  same  relates  to  the  Wem  Dirtsion  of  such  roads. 

63.  An  Act  to  alter,  amend,  and  enlarge  the  powers  and  provisions  of 
an  Act  passed  in  the  seventh  year  of  the  reign  of  His  late  Majesty 
King  George  the  Fourth,  intituled  "  An  Act  for  repairing  the  road 
"  from  the  Thirty-three  Mile  Stone  in  the  parish  of  Ruscombe  in  the 
"  county  of  Berks,  towards  Reading,  to  a  place  called  the  Seven 
"  Mile  Stone,  in  the  parish  of  Beenham  in  the  said  county,  and  a 
"  certain  other  road  communicating  therewith." 

64.  An  Act  for  repairing  the  road  from  Dover  in  the  county  of  Kent, 
through  Deal,  to  Sandwich  in  the  said  county. 

65.  An  Act  for  more  effectually  repairing  the  road  from  the  new  wall 
on  the  parade  in  Castleton  in  the  parish  of  Rochdale,  through  Mid- 
dleton,  to  the  Mere  Stone  io  Great  Heaton,  and  to  the  town  of 
Manchester,  all  in  the  county  palatine  of  Lancaster;  and  for  making 
a  diversion  in  the  line  of  such  road. 

66.  An  Act  for  repairing  the  road  from  the  south  end  of  Sparrows 
Heme  on  Bushey  Heath,  through  Watford,  Berkhampstead  Sunt 
Peter,  and  Tring,  in  the  county  of  Hertford,  into  the  town  of 
Aylesbtuy  in  the  county  of  Buckingham. 

67.  An  Act  for  repealing  an  Act  of  the  ninth  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  intituled  "An  Act  for  making, 
"  repairing,  and  improving  certain  roads  leading  to  and  from  TVuro 
"_  in  the  county  of  Cornwall,"  and  for  making  other  provisions  in 
lieu  thereof;  for  forming,  vesting,  and  improving  certain  roads,  and 
for  continuing  and  extending  the  Truro  Turnpike  Trust. 

68.  An  Act  for  consolidating  the  trusts  of  the  Truro  turnpike  roads, 
and  the  Penryn  and  Redruth  turnpike  roads  in  the  county  of  Corn- 
wall, and  for  making  a  new  turnpike  road  from  Bosvigo  Bridge  to 
the  turnpike  road  from  Truro  to  Kedruth,  and  for  making  the  road 
or  highway  from  Ferris  Town  to  Bosvigo  Bridge  a  turnpike  road, 
and  for  maintaining  all  such  roads;  and  for  other  purposes. 
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Chap.  74. 
The  Curragh  of  Kildare  Act,  1870. 


ABSTRACT  OP  THE    ENACTMBNTB. 

1.  Award  confirmed. 

2.  Map  deposited  teith  award  at  office  of  clerk  of  the  peace  to  be  deemed  part  of  the  award. 

3.  Sheep  only  to  be  depastured. 

4.  Sheep  to  be  marked. 

5.  Power  to  appoint  additional  bailiffs. 

6.  Ranger  to  have  power  of  occupier  in  relation  to  trespasses. 

7.  Short  title. 

Schedule. 


An  Act  to  confirm  the  Award  under 

«  The  Curragh  of  Kildare  Act,  1868," 

and  for  other  purposes  relating  thereto. 

(9th  August  1870.) 

WaBRBAS  by  "The  Curragh  of  Kildare  Act, 
1B68,"  it  was  enacted  that  tlu«e  Commissioners 
shoald  be  appointed  to  ascertain  and  decide, 
amongst  others,  the  following  things ;  namely, 

What  (if  any)  rights  of  common  of  pasture, 
rights  of  way,  or  other  rights  (except  the 
rights  of  the  Crown  and  public  rights  of 
way)  exist  in,  over,  or  affecting  the  Curragh, 
or  any  part  thereof,  either  by  grant,  charter, 
or  prescription ; 

To  wnat  persons,  and  for  what  terms,  estates, 
or  interests,  the  rights  aforesaid  respectively 
belong ; 

What  (if  any)  are  the  lands  in  respect  of  which 
the  rights  aforesaid  respectively  are  exercise- 
able; 

What  (if  any)  compensation  should  be  given  to 
any  party  whose  rights  are  or  may  be  in- 
juriously affected  by  the  said  Act ;  and 

What  (if  any)  public  rights  of  way  exist  in, 
over,  or  affecting  the  Curragh  or  any  part 
thereof:  ^ 

And  whereas  Henry  H.  Joy,  Esquire,  one  of 
Her  Majesty's  counsel,  Alexander  Stewart,  Es- 

2uire,  and  Kdmund  A.  Mansfield,  Esquire,  were 
oly  appointed  the  Curragh  Commissioners  in 
manner  provided  by  the  said  Act,  and  are  here- 
rfler  referred  to  by  the  term  "the  Commis- 
sioners :" 

And  whereas  the  Commissioners,  having  given 
the  necessary  notices  and  taken  the  steps  required 
by  the  said  Act,  proceeded  in  discharge  of  their 
duties  as  by  the  said  Act  directed,  and  in  pursu- 
ance of  the  provisions  of  the  said  Act  did.  hold 
meetings  at  such  places  and  at  such  times  as  they 
considered  most  convenient  for  the  accommoda- 
tion of  claimants  and  suitors,  and  did  hold  such 
a  number  of  meetings  in  the  neighbourhood  of 
the  Curragh  as  were  sufficient  for  hearing  local 
daimants : 


And  whereas,  after  hearing  all  claimants  and 
suitors^  in  manner  by  the  said  Act  directed,  the 
Commissioners  did  decide  upon  all  claims  made 
before  them : 

And  whereas  no  appeal  was  made  by  any 
claimant  or  objector  admitted  to  be  heard  before 
the  Commissioners : 

And  whereas  the  Commissioners  thereupon,  in 
manner  by  the  said  Act  prescribed,  did  on  the 
thirtieth  day  of  June  one  thousand  eight  hun- 
dred and  sixty-nine  duly  make  their  award  in 
duplicate,  which  award  is  set  forth  in  the  sche- 
dule to  this  Act  annexed,  and  did,  in  accordance 
with  the  provisions  of  the  said  Act,  on  the  first 
day  of  July  one  thousand  eight  hundred  and 
sixty-nine,  present  one  part  of  the  said  award  to 
the  chief  secretary  to  the  Lord  Lieutenant  of  Ire- 
land, and  did  cieposit  the  other  part  with  the 
clerk  of  the  peace  for  the  county  of  Kildare,  and 
did  also  publish  a  copy  of  such  award  once  in 
each_  of  tnree  successive  weeks  next  after  the 
making  thereof  in  the  Dublin  Gazette  and  in  the 
Leinster  Express,  a  newspaper  circulating  in  the 
county  of  Kildare : 

And  whereas  it  ia  provided  by  the  said  Act 
that  "  the  chief  secretary  to  the  Lord  Lieutenant 
"  shall  as  soon  as  conveniently  may  be  after  the 
"  publication  of  the  said  award  take  all  necessary 
"  steps  for  the  confirmation  of  the  same  by  Act 
"  of  Parliament,  and  that  previously  to  a 
"  confirmation  the  said  award  shall  not  be  of 
"  validity  whatever :" 

And  whereas  it  is  expedient  that  the  said 
award  should  be  so  confirmed,  and  further  pro- 
vision made  in  relation  thereto : 

May  it  therefore  please  Your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Ixirds  Spiritual  and  Temporal, 
and  Commons,  in  this  Parbament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  The  award,  a  copy  of  which  is  set  forth  in 
the  schedule  to  this  Act  annexed,  is  hereby  con- 
firmed, and  made  effectual  to  all  intents  and 
purposes,  and  shall  be  as  binding  and  of  the  Uke 


such 
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force  and  effect  as  if  the  provisions  of  tiie  sauu 
had  been  expressly  enactea  in  this  Act. 

2.  The  map  referred  to  in  and  deposited  with 
the  copy  of  the  said  award  at  the  office  of  the 
clerk  of  the  peace  for  the  county  of  Kildare  on 
the  thirtieth  day  of  June  one  thousand  eight 
hundred  and  slity-nine,  showing  the  ruhts  of 
way  existing  in,  over,  or  affecting  the  Uurragh, 
shall  be  deemed  to  be  and  shall  form  part  of  the 
said  award. 

3.  No  animal  other  than  sheep  shall  at  any 
time  after  the  passing  of  this  Act  depasture  on 
the  Curragh,  or  be  turned  out  to  depasture 
thereon. 

4.  No  sheep  shall  depasture  on  the  Curragh, 
or  be  turned  out  to  depasture  thereon,  unless 
they  be  respectively  marked  in  a  distinctive 
manner,  and  according  to  such  regulations  as  the 
ranger  may  from  time  to  time  direct. 


5.  It  shall  be  lawful  for  the  ranger  of  the 
Curragh,  by  and  with  the  sanction  of  the  Lords 
Commissioners  of  Her  Majesty's  IVeasnry,  to 
appoint  assistant  bailiffs  (not  exceeding  four  in 
number)  to  assist  the  deputy  ranger  in  the  dis- 
charge of  his  duties,  and  tor  the  protection  of  the 
said  Curragh,  at  such  salaries  and  remuneration 
as  may  be  approved  by  the  said  Lords  Commis- 
sioners of  the  Treasury. 

6.  The  ranger  of  the  Curragh  shall,  for  the 
purpose  of  preventing  the  trespass  of  animals 
upon  the  Curragh,  have  and  may  exercise  all  tiie 
same  rights  as  if  he  were  the  occupier  of  die 
same,  and  shall,  for  the  purposes  of  sectioii 
twenty  of  "The  Summary  Jurisdiction  (Ireluid) 
Act,  1851,"  be  deemed  to  be  the  occupier  of  the 
Cuingh. 

7.  This  Act  may  be  dted  for  all  purpoaet  as 
"  The  Curragh  of  Kildare  Act,  18/0." 


«:•:««— 


ScHBDULB  to  which  the  foregoing  Aet  refers. 


"  Curragh  of  Kildare  Act,  1868." 

Award  or  Commibsionbrs. 

Whbbkas  by  an  Act  passed  in  the  session  of 
Parliament  in  the  thirty-first  and  thirty-second 
years  of  Her  present  Msijesty,  intituled  "  An  Act 
"  to  make  better  provision  for  the  management 
"  and  use  of  the  Curragh  of  Kildare,"  it  is 
enacted  that  three  Commissioners  should  be  ap- 
pointed to  ascertain  and  decide,  amongst  other 
things,  the  followin|;,  namely  : — 
What  (if  any)  rights  of  common  of  pasture, 
rights  of  way,  or  other  rights  (except  the 
rights  of  the  Crown  and  public  rignts  of 
way)  exist  in,  over,  or  affecting  the  Curragh, 
or  any  part  thereirf',  either  by  grant,  charter, 
or  prescription : 
To  what  persons  and  for  what  terms,  estates, 
or  interests  the  rights  aforesaid  respectively 
belong : 
IVhat  (if  any)  are  the  lands  in  respect  of  which 
the  rights  aforesaid  respectively  are  exerdse- 
able: 
What  (if  any)  compensation  should  be  given 
to  any  par|7  whose  rights  are  or  may  be  in- 
juriously affected  by  the  said  Act : 
we,  the  dommissioners  dulv  appointed, having 
taken  the  necessary  steps  and  given  the  notices 
required  by  the  said  Act,  and  having  heard  and 
examined  the  evidence,  oral  and  documentary, 
produced    before  us,  do   make  our    award,  as 
follows : — 


We  have  in  the  first  schedule  hereunto  an- 
nexed, to  be  taken  and  considered  as  part  of  this 
our  award,  stated  the  names  of  the  several  per- 
sons on  whose  behalf  claims  have  been  xaait 
before  us  under  the  said  Act,  the  townlands 
(county  of  Kildare)  in  which  the  lands  are  respec- 
tively situate,  and  in  respect  of  which  the  dums 
have  been  made,  the  substance  of  each  claim 
lodged  and  brought  before  us,  the  compeosatioa 
claimed  (if  any),  and  the  terms,  estates,  or  in- 
terests, and  number  of  acres,  Iriab  plantatimi 
measure,  in  respect  of  which  such  claims  are 
made,  with  our  allowance  or  disallowance,  wholly 
or  in  part,  of  such  claims  respectively. 

We  find  that  no  rights  of  persona  legaDy 
claiming  under  the  said  Act  are  subatantiaST 
altered,  varied,  or  ii^junously  affected  by  the  said 
Act,  and,  as  a  matter  of  fact  on  the  evidenoe 
adduced  before  us,  that  ho  right  to  compraisaticn 
has  been  established  by  any  of  the  claimants, 
either  in  respect  of  the  site  of  the  camp,  or  the 
rifle-ground,  or  otherwise. 

We  further  find  that,  from  wwt  of  proper  au- 
thority and  neglect  on  the  part  of  those  having 
the  care  and  management  of  the  Curragh,  nume- 
rous parties  have,  from  time  to  time,  witiiont 
having  any  right  so  to  do,  pastured  sheep  on  th« 
Curragh,  to  the  prejudice,  loss,  and  injury  of 
those  paxties  who  have  acquired  legal  rights  to 
pasture  thereon.  We  find,  from  the  evidence 
adduced  before  us,  to  sudi  an  extent  has  this 
taken  place,  that  the  pasturage  of  the  Curragh 
has  been  rendered  to  a  great  extent  umlrw,  and 
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that  manr  of  the  persons  whose  claims  to  pasture 
are  by  tnis  our  award  allowed  have  for  many 
years  past  been  deprived  of  the  use  of  the  pas- 
turage on  the  Curragh,  and  it  does  not  appear 
that  the  persons  so  deprived  ever  took  any 
effective  steps  to  remove  those  who  so  prqu- 
dicially  inteiiFered  with  the  pasturage. 

We  further  find  that  large  quantities  of  sheep 
manure  have  been  ftom  time  to  time  taken  off 
the  Curragh  by  divers  parties  without  any  ru;ht 
or  privilege  so  to  do;  and  that  the  removal  of 
such  manure  has  practically  deteriorated  the  pas- 
turage of  the  Curragh  to  a  considerable  extent. 

we  further  find,  on  the  evidence  adduced 
before  us,  that  the  right  of  use  of  pasturage  for 
any  animals  other  than  sheep  is  unsustained,  and 
that  the  pasturage  on  the  Curragh  is  adapted  for 
sheep  only  (such  pasturage  being  supplementary 
to  the  lands  in  respect  of  which  same  is  by  tms 
our  award  allowed) ;  and,  for  the  benefit  of  those 
entitled  to  the  enjoyment  of  pasture  on  the  Cur- 
ragh, we  award  accordingly  that  such  pasturage 
shall  be  confined  to  sheep. 

We  further  award  that  all  persons  whose 
claims  of  right  to  the  use  of  a  well  or  pond  on 
the  Curragh  are  by  this  our  award  recognised 
and  allowed  shall  respectively  enjoy  such  right 
and  access  to  such  well  and  pond  m  the  way  and 
by  the  means  particularly  shown  in  and  by  a 
map  or  plan  lodged  by  us  with  the  clerk  of  the 
peace  for  the  county  of  Kildare. 

In  pursuance  of  the  provisions  of  the  said  Act, 
and  to  prevent  in  future  the  cutting  up  and  in- 
juring ot  the  pasturage  of  the  Curragh,  we  pre- 
scribe, award,  and  determine  that  the  specific 
ways  in  respect  of  rights  of  way  (other  than 
public  rights  of  way)  m,  over,  or  affecting  the 
Curragh,  or  any  part  thereof,  shall  be  in  the 
direction  and  lines  particularly  shown  in  and  by 
the  SMd  map  or  plan  so  lodged  by  us  in  the  office 


of  the  clerk  of  the  peace  for  the  said  county  of 
Kildare ;  such  specific  rights  of  way  being  those 
only  which  we  nave  determined,  and  do  hereby 
determine,  as  necessary  and  proper  for  conveu- 
ence  of  the  owners  and  occupiers  of  lands  in 
respect  of  which  such  rights  are  ezerciaeable ; 
and  we  accordingly  award  that  all  rights  of  way 
(other  than  public  rights  of  way)  in,  over,  or 
affecting  the  Curragh  shall,  after  this  our  award, 
be  exerciseable  only  in,  along,  or  across  the 
specific  ways  laid  out  on  the  said  map ;  and  that 
all  ways  (other  tiian  public  ways,  and  herein- 
before refbrred  to  as  such)  in,  over,  or  affecting 
the  Curragh,  except  the  specific  ways  aforesaid, 
shall  be  stopped  up. 

We  further  award  that  the  tenants  and  occu- 
piers of  the  lands  in  respect  of  which  claims  have 
been  made  and  idlowed  by  this  our  award  are  to 
be  considered  only  as  entitled  to  the  common  of 
pasture,  rights  of  way,  or  other  rights  by  this 
our  award  allowed,  in  right  of  their  several  land- 
lords, and  so  long  only  as  their  interests  as  sudi 
tenants  and  occupiers  respectively  continue,  and 
that  such  rights  are  not  transferable  apart  from 
the  occupation  of  the  lands. 

And  we  do  by  this  our  award  ascertain  and 
decide  that  the  public  rights  of  way  existing  in, 
over,  or  affecting  the  Curragh  are  those  men- 
tioned  in  the  second  schedule  hereunto  annexed, 
and  to  be  taken  as  part  of  our  award,  and  par- 
ticularly shown  in  the  said  map. 

We  flirther  award  and  determine  that  there  are 
no  other  rights  in  or  over  the  Curragh  save  those 
by  this  our  award  allowed. 

In  witness  whereof  we  have  this  30th  day  of 
June  1869  afiSxed  our  signatures  hereto. 


Hbnry  H.  Joy, 
Alkxandbr  Stewart, 
Edmund  A.  Mamspibi,d, 


.} 

.D,J 


Curragh 
Commissioners. 
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Public  Roads  now  bxistimo  over  the  Curkaoh. 


No. 
No. 

1. 
2, 

No. 

3. 

No. 

4. 

No. 

5. 

No. 

6. 

No. 

7. 

No. 

8. 

No. 

9. 

No. 

10. 

Road  known  as  the  Limerick  Road. 

Road  from  Ballymanny  by  the  Stand 
House  and  Anf^lesea  post,  br 
Ducie's  stables  to  the  Shrod  Road. 

Road  from  Bally  man  ny  by  the  Cur- 
ragh  Petty  Sessions  Court  to  Ath- 
garvan. 

Road  from  Donnelly's  Hollow  to  a 
point  near  the  present  post  office  at 
Ballysaz. 

Road  from  the  Kilcullen  Road  at 
Ballysax,  past  Ballysax  Glebe  to 
Kildare  Road  at  French  Furze. 

Road  from  fiallyshannon  Road  at 
Brownstown  up  to  Road  No.  5. 

Road  frt>m  the  comer  of  Whitehall  to 
Road  No.  6. 

Road  from  Blackmiller's  Hill  to  Rath- 
bride. 

Road  fix)m  Blackmiller's  Hill  to  edge 
of  Curragh  at  Rossmore  Lodge. 

Road  from  Keegan's  House  at  Black- 
miller's Hill  to  join  Road  No.  8. 


No.  11.  Road  leading  from  Rathangan  Road 
across  the  railway  bridge  to  Road 
No.  2,  near  the  Anglesea  post. 

Nu.  12.  Road  £n>m  PoUardstowa  bridge  to 
Road  No.  2. 

No.  13.  Road  from  the  Newbridge  Road,  past 
the  National  School,  to  Road  No.  3. 

No.  14.  Road  from  the  road  leading  to  BaJly- 
sax  Church  to  Road  No.  5. 

No.  15.  Public  right  of  way  on,  over,  and 
along  the  road  crossing  the  site  of 
the  camp  marked  on  the  deposited 
map,  and  thereon  distinguished  by 
the  letters  "X  Y,"  subject  to  the 
provisions  in  the  8th  section  <k  the 
Curragh  of  Kildare  Act,  1868. 

30th  June  1869. 

Henry  H.  Joy,  1        r<         u 

Alexander  Stewart,     \  „    ^maj^ 
Edmund  A.  Mansfield,  j  Comnussioneis. 


Chap.  75. 
The  Elementary  Education  Act,  1870. 


ABSTRACT  OP  THE   ENACTMENTS. 

Preliminary. 

1.  Short  title. 

2.  Extent  of  Act. 

3.  Definition  of  terms, 

(1.)  Local  Provision  for  Schools. 

4.  School  districts,  ^c.  in  schedule. 

Supply  of  Schools. 

5.  School  district  to  have  sufficient  public  schools. 

6.  Supply  of  schools  in  case  of  deficiency . 

7.  Regulations  for  conduct  of  public  elementary  school. 

Proceedings  for  Supply  of  Schools. 

8.  Determination  by  Education  Department  of  deficiency  of  public  school  accommodation, 

9.  Notice  by  Education  Department  of  public  school  accommodation  required. 

10.  Formation  of  school  board  and  requisition  to  provide  schools. 

11.  Proceedings  on  default  qf  school  board. 

12.  Formation  of  school  boards  without  inquiry  upon  application. 

13.  Proceedings  by  Education  Department  after  the  first  year. 
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Mcmagetnent  and  MainteHance  of  Schools  by  School  Board, 

14.  Management  of  school  by  school  board. 

15.  Appointment  of  managers  by  school  board. 

16.  Neglect  by  board  of  regtdations  of  public  elementary  schools. 

17.  Fees  of  children. 

18.  Miiintenance  by  school  board  of  schools  and  sufficient  school  accommodation. 

19.  Powers  of  school  board  for  providing  schools. 

20.  Compulsory  purchase  of  sites.     Regulations  as  to  the  purchase  of  land  compulsorily.     Publication  of 

notices.    Service  of  notices.    Petition  to  Education  Department,    No  order  valid  until  coi^rmed 
by  Parliament.     Costs  how  to  be  defrayed. 

21.  Purchase  of  land  by  managers  of  public  elementary  school, 

22.  Sale  or  lease  of  school-house. 

23.  Managers  may  tranrfer  school  to  school  board, 
a.  Re-trantfer  of  school  by  school  board  to  managers. 

Miscellaneous  Powers  of  School  Board. 

25.  Payment  of  school  fees. 

26.  Establishment  of  free  school  in  special  cases, 

27.  Contribution  to  industrial  schools. 

28.  Establishment  of  industrial  school. 

Constitution  of  School  Boards. 

29.  School  board. 

30.  Constitution  of  school  board. 

31.  Election  of  school  board.     - 

32.  Non-election,  S^c.  of  school  board. 

33.  Determination  qf  disputes  as  to  the  election  of  school  boards, 

34.  Disqualification  of  member  of  board, 

35.  Appointment  of^cers. 

36.  Officer  to  e\rforce  attendance  at  school. 

School  Board  in  Metropolis. 

37.  School  board  in  metropolis, 

38.  Payment  of  chairman. 

39.  Alteration  of  number  qf  members. 

United  School  Districts. 

40.  FormeUion  by  Education  Department  of  united  districts. 

41.  Conditions  of  formation  of  district. 

42.  As  to  dissobHton  of  united  school  district. 

43.  Public  inquiry  as  to  united  district  in  future. 

44.  Order  to  be  evidence  of  formation  or  dissolution. 

45.  Constitution  of  school  board  in  united  school  district. 

46.  Election  of  school  board  in  united  school  district. 

47.  Arrangements  on  formation  of  united  district. 
4K.  As  to  small  parishes. 

Contributory  Distriets, 

49.  Contributory  district,  , 

50.  Election  of  members  by  contributory  district, 

51.  Notices  and  public  inouiry  as  to  contributory  district, 

52.  Combination  of  school  boards. 

Expenses. 
63.  School  fund  of  school  board. 

54.  Deficiency  of  school  fund  raised  out  qf  rates. 

55.  Apportionment  of  school  fund  in  united  and  contributory  district. 

56.  Hemedy  of  school  board  on  default  qf  rating  authority,  i^c. 

57.  Borrowing  by  school  board. 

^^.  Borrowing  by  school  board  for  London. 
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Account*  and  Atidil. 

59.  Accounts  to  be  made  up  n;;  '  examined. 

60.  Audit  of  accounts. 

61.  Penalty  for  improper  payment  of  surcharge. 

62.  Publication  of  accounts. 

Defaulting  School  Board. 

63.  Proceedings  on  default  by  school  board. 

64.  Certificate  of  Education  Department  as  to  appointment,  expenses,  and  loans. 

65.  Expenses  incurred  on  default. 

66.  Dissolution  of  school  boards. 

Returns  and  Inquiry. 

67.  Returns  by  local  authority. 
<!8.  Mode  of  obtaining  returns. 

6!).  IjocgI  authority  to  make  returns. 

/().  Proceedings  on  default  of  authority  to  make  returns. 

71.  Inquiry  by  inspectors  of  Education  Department. 

72.  Refusal  to  Jill  up  forms  and  to  admit  inspectors. 

Public  Inquiry. 

73.  Public  inquiry. 

Attendance  at  School. 

74.  As  to  attendance  of  children  at  school. 

Miscellaneous. 

75.  Application  of  small  endowments. 

76.  Infection  of  voluntary  schools  by  inspector  not  one  of  Her  Majesty's  inspectors. 

77.  Parish  divided  by  boundaries  of  boroughs. 

78.  Education  Department  may  apply  to  Charity  Commissioners  under  16  tf  \^  Vict.  c.  137.,  /jfC. 

79.  Ascertaining  rateable  value. 

80.  Mode  of  publication  of  notices. 

81.  Notices  may  be  served  by  post. 

82.  Notices  to  and  by  school  board. 

83.  Evidence  of  orders,  ^c.  of  Education  Department. 

84.  Effect  of  requisitions  of  Education  Department. 

85.  Appearance  of  school  board. 

86.  Tenure  of  teacher  and  his  removal  from  house  under  sects.  17  and  18  qf4  Sf  6  Viet.  c.  3S. 

87.  Ratepayer  may  inspect  books,  Sfc.  qf  school  board. 

88.  Penalty  for  making  incorrect  return. 

89.  Penalty  on  personation  of  voter. 

90.  Penalty  for  forging  or  falsifying  any  voting  paper  or  obstructing  the  election, 

91.  Corrupt  practices. 

92.  Recovery  of  penalties. 

93.  Provision  as  to  Oxford. 

94.  Effect  of  schedules. 

95.  Returns  by  school  board. 

(II.)  Parliamentary  Grant. 

96.  Parliamentary  grant  to  public  elementary  school  only. 

97.  Conditions  of  annual  parliamentary  grant. 

98.  Refusal  of  grant  to  unnecessary  schools. 

99.  Power  of  schools  to  take  parliamentary  grant*. 

Report. 

100.  Annual  report  of  Education  Department. 

Schedules. 
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An  Act  to  provide  for  public  Elementary 
Education  in  England  and  Wales. 

(9th  August  1870.) 

Bb  it  enacted  b^  the  Queen'8  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows;  (that  is  to 
say,) 

Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Elementaiy 
Education  Act,  1870." 

2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  In  this  Act— 

The  term  "  metropolis  "  means  the  places  for 
the  time  being  within  the  jurisdiction  of  the 
Metropolitan  Board  of  Works  under  the 
Metropolis  Management  Act,  1855  : 

The  term  "  borough  "  means  any  place  for  the 
time  being  subject  to  the  Act  of  the  session 
of  the  fifth  and  sixth  years  of  the  reign  of 
King  William  the  Fourth,  chapter  seventv- 
six,  intituled  "  An  Act  to  provide  for  the 
"  regulation  of  municipal  corporations  in 
"  England  and  Wales,"  and  the  Acts  amend- 
ing the  same : 

The  term  "  parish "  means  a  place  fof  which 
for  the  time  being  a  separate  poor  rate  is  or 
can  be  made : 

The  term  "  person  "  includes  a  body  corporate : 

The  term  "Education  Department"  means 
"  the  Lords  of  the  Committee  of  the  Privy 
Council  on  Education ;" 

The  term  "  Her  Majesty's  inspectors  "  means 
the  inspectors  of  schools  appointed  by  Her 
Majesty  on  the  recommendation  of  the  Edu- 
cation Department : 

The  term  "managers"  includes  al]  persons 
who  have  the  management  of  any  elementary 
school,  whether  the  legal  interest  in  the 
schoolhouse  is  or  is  not  vested  in  them  : 

The  term  "  teacher  "  includes  assistant  teacher, 
pupil  teacher,  sewing  mistress,  and  every 
person  who  forms  part  of  the  educational 
staff  of  a  school : 

The  term  "  parent "  includes  guardian  and 
every  person  who  is  liable  to  maintain  or  has 
the  actual  custody  of  any  child : 

The  term  "  elementary  school "  means  a  school 
or  department  of  a  school  at  which  elemen- 
tary education  is  the  principal  part  of  the 
education  there  given,  and  does  not  include 
any  school  or  department  of  a  school  at 
wmch  the  ordinary  payments  in  respect  of 
the  instruction,  from  each  scholar,  exceed 
ninepence  a  week : 


The  term  "  schoolhouse  "  includes  the  teacher's 
dwelling  house,  and  the  playgroimd  (if  any) 
and  the  offices  and  all  premises  belonging  to 
or  required  for  a  school : 

The  term  "  vestry  "  means  the  ratepayers  of  a 
parish  meeting  in  vestiy  according  to  law : 

The  term  "  ratepayer "  includes  every  person 
who,  under  the  provisions  of  the  Poor  Rate 
Assessment  and  Collection  Act,  1869,  is 
deemed  to  be  duly  rated : 

The  term  "  parliamentary  grant "  means  a  grant 
made  in  aid  of  an  elementary  school,  either 
annually  or  otherwise,  out  of  moneys  pro- 
■  vided  bv  Parliament  for  the  civil  service, 
intituled  '  For  public  education  in  Great 
Britain.' 

(I.)  Local  Pbovibion  for  Schools. 

4.  For  the  purposes  of  this  Act,  the  respective 
districts,  boards,  rates,  and  funds,  and  authori- 
ties described  in  the  first  schedule  to  this  Act 
shall  be  the  school  district,  the  school  board,  the 
local  rate  and  the  rating  authority. 

Supplt/  of  Schools. 

5.  There  shall  be  provided  for  every  school 
district  a  sufficient  amonnt  of  accommodation  in 
public  elementary  schools  (as  herein-after  defined) 
available  for  all  the  children  resident  in  such 
district  for  whose  elementary  education  efficient 
and  suitable  provision  is  not  otherwise  made,  and 
where  there  is  an  insufficient  amount  of  such 
accommodation,  in  this  Act  referred  to  as  "  public 
school  accommodation,"  the  deficiency  shall  be 
supplied  in  manner  provided  by  this  Act. 

6.  Where  the  Education  Department,  in  the 
manner  provided  by  this  Act,  are  satisfied  and 
have  given  public  notice  that  there  is  an  insuffi- 
cient amount  of  public  school  accommodation  for 
any  school  district,  ahd  the  deficiency  is  not  sup- 
plied as  herein-after  reouired,  a  school  board 
shall  be  formed  for  such  aistrict  and  shall  supply 
such  deficiency,  and  in  case  of  default  by  the 
school  board  the  Education  Department  shall 
cause  the  duty  of  such  board  to  be  performed  in 
manner  provided  by  this  Act. 

7.  Every  elementary  school  which  is  conducted 
in  accordance  with  the  following  regulations  shall 
be  a  public  elementaiy  school  within  the  meaning 
of  this  Act ;  and  every  public  elementary  school 
shall  be  conducted  in  accordance  with  the  fol- 
lowing regulations  (a  copy  of  which  regulations 
shall  be  conspicuously  put  up  in  every  such 
school);  namely, 

(1.)  It  shall  not  be  required,  as  a  condition  of 
any  child  being  admitted  into  or  continu- 
ing in  the  school,  that  he  shall  attend  or 
abstain  from  attending  any  Sunday  school, 
or  any  place  of  religious  worship,  or  that 
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he  shall  attend  an^  relif^ious  observance 
or  any  instruction  ui  relif^ious  subjects  in 
the  school  or  elsewhere,  from  which  ob- 
servance or  instruction  he  may  be  with- 
drawn  by  his  parent,  or  that  he  shall,  if 
withdrawn  by  his  parent,  attend  the  school 
on  any  day  exclusively  set  apart  for  re- 
ligious observance  by  the  religious  body 
to  which  his  parent  belongs : 

(2.)  The  time  or  times  during  which  any  re- 
ligious observance  is  practised  or  instruc- 
tion in  religious  subjects  is  given  at  any 
meeting  of  the  school  shall  be  either  at  the 
beginning  or  at  the  end  or  at  the  begin- 
ning and  the  end  of  sneh  meeting,  and 
shall  be  inserted  in  a  time  table  to  be 
approved  by  the  Education  Department, 
and  to  be  kept  permanentlv  and  conspicu- 
ously affixed  in  every  schoolroom ;  and 
any  scholar  may  be  withdrawn  by  his 
parent  from  such  observance  or  instruction 
without  forfeiting  any  of  the  other  benefits 
of  the  school : 

(3.)  The  school  shall  be  open  at  all  times  to 
the  inspection  of  any  of  Her  Mtqesty's 
inspectors,  so,  however,  that  it  shall  be  no 
part  of  the  duties  of  such  inspector  to 
mquire  into  any  instruction  in  religious 
subjects  given  at  such  school,  or  to  ex- 
amine any  scholar  therein  in  religious, 
knowledge  or  in  any  religious  subject  or 
book: 

{4.)  The  school  shall  be  conducted  in  accord- 
ance with  the  conditions  required  to  be 
fulfilled  by  an  elementary  school  in  order 
to  obtain  an  annual  parliamentary  grant. 

Proceedings  for  Supply  of  Schools. 

8.  For  the  purpose  of  determining  with  respect 
to  every  school  district  the  amount  of  puolic 
school  accommodation,  if  any,  required  for  such 
district,  the  Education  Department  shall,  imme- 
diately after  the  passing  of  this  Act,  cause  such 
returns  to  be  made  as  in  this  Act  mentioned,  and 
on  receiving  those  retiums,  and  after  such  inquiry, 
if  any,  as  they  think  necessary,  shall  consider 
whether  any  and  what  public  school  accommoda- 
tion is  required  for  such  district,  and  in  so  doing 
they  shall  take  into  consideration  every  school, 
whether  public  elementary  or  not,  and  whether 
actually  situated  in  the  school  district  or  not, 
which  m  theur  opinion  gives,  or  will  when  com- 
pleted give,  efficient  elementary  education  to,  aud 
IS,  or  will  when  completed  be,  suitable  for  the 
children  of  such  district. 

9.  The  Education  £>eparixnent  shall  publish  a 
notice  of  their  decision  aa  to  the  public  school 
accommodation  for  any  school  district,  setting 
forth  with  respect  to  such  district  the  description 
thereof,  the  number,  site,  and  description  of  the 


schools  (if  any)  available  for  such  district,  which 
the  Education  Department  have  taken  into  con- 
sideration as  above  mentioned,  and  the  amount 
and  description  of  the  public  sdiool  accommo- 
dation, if  any,  which  appears  to  them  to  be  re- 
quired for  the  district,  and  any  other  particulars 
which  the  Education  Department  think  expe- 
dient. 

If  any  persons  being  either — 
(1.)  Katepayers  of  the  district,  not  less  than 
ten,  or  if  less  than  ten  being  rated  to  the 
poor  rate  upon  a  rateable  value  of  not  less 
than  one  third  of  the  whole  rateable  valoe 
of  the  district,  or, 
(2.)  The  managers  of  any  elonentaiy  school  in 
the  district, 
feel  aggrieved  by  such   decision,  such  petsons 
may,  within  one  month  after  the  publication  of 
the  notice,  t^ply  in  writing  to  the  Education  De- 
partment for  and  the  Education  Department  shall 
direct  the  holding  of  a  public  inquiry  in  manner 
provided  by  this  Act. 

At  any  time  aftw  the  expiration  of  such  month, 
if  no  public  inquiry  is  directed,  or  after  the 
receipt  of  the  report  made  after  such  inquiry,  as 
the  case  may  be,  the  Education  Department  may, 
if  they  think  that  the  amount  of  public  school 
accommodation  for  the  district  is  insufficient, 
publish  a  final  notice  stating  the  same  particulars 
as  were  contained  in  the  former  notice,  with  such 
modifications  (if  any)  as  they  think  fit  to  make, 
and  directing  that  the  pubUc  school  accommoda- 
tion therein  mentioned  as  required  be  supplied. 

10.  If  after  the  expiration  of  a  time,  not  ex- 
ceeding mx  months,  to  be  limited  by  tiie  final 
notice,  the  Education  Department  are  satisfied 
that  all  the  public  school  accommodation  required 
by  the  final  notice  to  be  supplied  has  not  been 
so  supplied,  nor  is  in  coorse  of  being  supplied 
with  due  despatch,  the  Education  Department 
shall  cause  a  school  board  to  be  formed  for  the 
district  as  provided  in  this  Act,  and  shall  send  a 
requisition  to  the  school  board  so  formed  re- 
quiring them  to  take  proceedings  forthwith  for 
supplying  the  public  school  accommodation  men- 
tioned in  the  requisition,  and  the  school  board 
shall  supply  the  same  accordingly. 

11.  If  the  school  board  fiu'l  to  comply  with 
the  requisition  within  twelve  months  after  tiie 
sending  of  such  requisition  in  manner  aforesaid, 
they  snail  be  deemed  to  be  in  defoult,  and  if 
the  Education  Department  are  satisfied  that  such 
board  are  in  default  they  may  proceed  in  manner 
directed  by  this  Act  with  respect  to  a  school 
board  in  default. 

12.  In  the  following  cases,  (that  is  to  say,) 
(1.)  Where  application  is  madeto  the  Education 

Department  with  respect  to  any  school 
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district  by  the  persons  who,  if  there  were 
a  school  board  in  that  district,  would  elect 
the  school  board,  or  with  respect  to  any 
borough,  by  the  council : 
(2.)  Where   the   Education    Department   are 
satisfied  that  the  manafters  of  any  ele- 
mentary school  in  any  school  district  are 
unable  or  unwilling  an^  longer  to  maintain 
such  school,  and  that  if  the  school  is  dis- 
continued the  amount  of  public  school 
accommodation  for  such  district  will  be 
insufficient, 
the  Education  Department  may,  if  they  think  fit, 
without  making  the  inqnirv  or  pubushing  the 
notices  require«f  by  this  Act  Defore  the  formation 
of  a  school  board,  but  after  such  inqniry,  public 
or  other,  and  such  notice  as  the  Education  De- 
partment think  sufi&cient,  cause  a  school  board 
to  be  formed  for  such  district,  and  send  a  requi- 
sition to  such  school  board  in  the  same  manner 
in  all  respects  as  if  they  had  published  a  final 
notice. 

An  application  for  the  purposes  of  this  section 
may  be  made  by  a  resolution  passed  by  the  said 
electing  body  after  notice  published  at  least  a 
week  previously,  or  by  the  Council,  and  the  pro- 
visions of  tite  second  part  of  the  second  schedule 
to  this  Act  with  respect  to  the  passing  of  such 
resolution  shall  be  observed. 

13.  After  the  receipt  of  any  returns  under  this 
Act  subsequently  to  the  first  with  respect  to  any 
school  district,  and  after  such  inquiry  as  the 
Education  Department  think  necessary,  the 
Education  Department  shall  consider  whether 
any  and  what  public  school  accommodation  is 
required  in  sucn  district,  in  the  same  manner  as 
in  the  case  of  the  first  returns  under  this  Act, 
and  where  in  such  district  there  is  no  school 
board  acting  under  this  Act  they  may  issue 
notices  and  take  proceedings  in  the  same  manner 
as  they  may  after  the  receipt  of  the  first  returns 
under  this  Act,  and  trhere  there  is  a  school  board 
in  such  district  they  shall  proceed  in  manner 
directed  by  this  Act. 

Management  and  Maintenance  of  Schools  by 
School  Board. 

14.  Every  school  provided  by  a  school  board 
shall  be  conducted  under  the  control  and  manage- 
ment of  such  board  in  accordance  with  the 
following  regulations : 

(1.)  The  school  shall  be  a  public  elementary 
school  within  the  meaning  of  this  Act : 

(2.)  No  reli^ous  catechism  or  religious  formu- 
lary which  is  distinctive  of  any  particular 
denomination  shall  be  taught  in  the  school. 

15.  The  school  board  may,  if  thev  think  fit, 
from  time  to  time  delegate  any  of  their  powers 
under  this  Act  except  the  power  of  raising  money, 


and  in  particular  may  delej^te  the  control  and 
management  of  any  school  provided  by  them, 
with  or  without  any  conditions  or  restrictions,  to 
a  body  of  managers  appointed  by  them,  con- 
asting  of  not  less  than  three  persons. 

The  school  board  mav  fVom  time  to  time 
remove  all  or  any  of  sucn  managers,  and  within 
the  limits  allowed  by  this  section  add  to  or 
diminish  the  number  of  or  otherwise  alter  the 
constitution  or  powers  of  any  body  of  managers, 
formed  by  it  under  this  section. 

Any  mansger  appointed  under  this  section  may 
resign  on  giving  written  notice  to  the  board. 
The  rules  contained  in  the  third  schedule  to  this 
Act  respecting  the  proceedings  of  bodies  of 
managers  appointed  by  a  school  board  shall  be 
observed. 

16.  If  the  school  board  do  or  permit  any  act 
in  contravention  of  or  fail  to  comply  with  the 
regulations  according  to  which  a  school  provided 
by  them  is  required  by  this  Act  to  be  conducted, 
the  Education  Department  mav  declare  the  school 
board  to  be  and  such  board  shall  accordingly  be 
deemed  to  be  a  board  in  de&ult,  and  the  Educa- 
tion Department  may  proceed  accordingly,  and 
every  act  or  omission  of  any  member  of  the  school 
board,  or  manager  appointed  by  them,  or  any 
person  under  the  control  of  the  board,  shall  be 
deemed  to  be  permitted  by  the  board,  unless  the 
contrary  be  proved. 

If  any  dispute  arises  as  to  whether  the  school 
board  have  done  or  permitted  any  act  in  con- 
travention of  or  have  &iled  to  comply  mth  the 
said  regulations,  the  matter  shall  be  referred  to 
the  Education  Department,  whose  decision  there- 
on shall  be  final. 

17.  Every  child  attending  a  school  provided 
by  any  school  board  shall  pay  such  weekly  fee  as 
may  be  prescribed  by  the  school  board,  with  the 
consent  of  the  Education  Department,  but  the 
school  board  may  from  time  to  time,  for  a  renew- 
able period  not  exceeding  six  months,  remit  the 
whole  or  any  part  of  such  fee  in  the  case  of  any 
child  when  they  are  of  opinion  that  the  parent  of 
such  child  is  unable  from  poverty  to  pay  the 
same,  but  such  remission  shall  not  be  deemed 
to  be  parochial  relief  given  to  such  parent. 

18.  The  school  board  shall  maintain  and  keep 
efficient  eveiy  school  provided  by  such  board, 
and  shall  from  time  to  time  provide  such  addi- 
tional school  accommodation  as  is,  in  their 
opinion,  necessary  in  order  to  supply  a  sufficient 
amount  of  public  school  acoommodation  for  their 
district. 

A  school  board  may  discontinue  any  school 
provided  by  them,  or  change  the  site  of  any  such 
school,  if  they  satisfy  the  Education  Department 
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that  the  school  to  be  discontinued  is  unnecessary, 
or  that  such  change  of  site  is  expedient. 

If  at  any  time  the  Education  Department  are 
satisfied  that  a  school  board  have  foiled  to  perform 
their  duty,  either  by  not  maintaining  or  keeping 
efficient  every  school  provided  by  them,  or  by 
not  providing  such  additional  school  accommo- 
dation  as  in  the  opinion  of  the  Education  Depart- 
ment is  necessary  in  order  to  supply  a  sufficient 
amount  of  public  school  accommoaation  in  their 
district,  the  Education  Department  may  send 
them  a  requisition  requiring  them  to  fulfil  the 
duty  which  may  have  so  failed  to  perform  j  and 
if  the  school  board  fail  within  the  time  limited  by 
such  requisition,  not  being  less  than  three  months, 
to  comply  therewith  to  the  satisfaction  of  the 
Education  Department,  such  board  shall  be 
deemed  to  be  a  school  board  in  default,  and  the 
Education  Department  may  proceed  accordingly. 

19.  Every  school  board  for  the  purpose  of  pro- 
riding  sufficient  public  school  accommodation  for 
their  district,  whether  in  obedience  to  any  requi- 
sition or  not,  may  pronde,  by  building  or  other- 
wise, schoolhouses  properly  fitted  up,  and  im- 
prove, enlarge,  and  fit  up  any  schoolhouse  pro- 
vided by  them,  and  supply  school  apparatus  and 
everythnig  necessary  for  the  efficiency  of  the 
schools  provided  br  them,  and  purchase  and  take 
on  lease  any  land,  and  any  right  over  land,  or 
may  exercise  any  of  such  powers. 

20.  With  respect  to  the  purchase  of  land  by 
school  boards  for  the  purposes  of  this  Act  the 
following  provisions  shall  have  effect;  (that  is 
to  say,) 

(1.)  The    Lands    Clauses    Consolidation  Act, 

1845,  and  the  Acts  amending  the  same, 

shall  be  incorporated  with  this  Act,  except 

the  provisions  relating  to  access  to  the 

special  Act ;  and  in  construing  those  Acts 

for  the  purposes  of  this  section  the  special 

Act  shall  be  construed  to  mean  this  Act, 

and  the  promoters  of   the  undertaking 

shall  be  contrued  to  mean  the  school  board, 

and  land  shaJl  be  construed  to  include  any 

right  over  land : 

(2.)  The  school  board,  before  putting  in  force 

any  of  the  powers  of  the  said  Acts  with 

respect  to  the  purchase  and  taking  of  land 

otherwise  than  by  agreement,  shall — 

(a.)  Publish  during    three    consecutive 

weeks  in  the  months  of  October  and 

November,  o  either  of  them,  a  notice 

describing  slortly  the  object  for  which 

the  land  is  proposed  to  be  taken, 

naming  a  place  where  a  plan  of  the 

land  proposed  to  be  taken  may  be 

seen   at   all   reasonable    hours,    and 

stating  the  quantity  of  land  that  they 

require ;  and  shall  farther. 


(b.)  After   soeh   publication,    sore    » 
notice  in  manner  mentioned  in  this 
section  on  every  owner  or   reputed 
owner,  lessee  or  reputed  lessee,  and 
occupier  of   such  land,  defining  in 
each  case  the  particular  land  intended 
to  be  taken,  and  requiring  an  answer 
stating  whether  the  person  so  served 
assents,  dissents,  or  is  neuter  in  respect 
of  taking  such  land ; 
(c.)  Such  notice  shall  be  served — 
(a.)  By  delivery  of  the  same  personalhr 
on  the  person  required  to  be  served, 
or,  if  such  person  is  absent  abroad, 
to  his  agent ;  or 
(b.)  By  leaving  the  same  at  the  usual 
or  last  known  place  of  abode  of 
such  person  as  aforesaid,  or  by  for- 
warding   the  -same  by  post  in  a 
registered  letter,  addressed  to  the 
usual  or  last  known  place  of  abode 
of  such  person  : 
(3.)  Upon  compliance  with  ike  fnovisions  con- 
tamed  in  this    section    with    respect   to 
notices  the  school  board  may,  if  they  Uiink 
fit,  present  a  petition  under  their  seal  to 
the  Education  Department,  praying  that 
an  order  may  be  made  authorising  the 
school  board  to  put  in  force  the  powers  of 
the  said  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agree- 
ment, so  fiur  as  regards  the  limd  tiberein 
mentioned ;    the  petition   shall  state   the 
land  intended  to  be  taken  and  the  purposes 
for  which  it  is  required,  and  the  nantes  of 
the  owners,  lessees,  and  occupiers  of  land 
who  have  assented,  dissented,  or  are  neuter 
in  respect  of  the  t^ing  of  such  land,  or 
who  have  returned  no  answer  to  the  notice, 
and  shall  be  supported  by  such  evidence 
as  the  Education  Department  may  ftotn 
time  to  time  require : 
(4.)  If,  on  consideration  of  the  petition  and 
proof  of  the  publication  and   service  of 
the  proper  notices,  the  Education  Depart- 
ment think  fit  to  proceed  with  the  case, 
they  may,  if  they  think  fit,  appoint  some 
person  to  inquire  in  the  district  in  which 
the  land  is  situate  respecting  the  propriety 
of  the  proposed  order,  andidso  direct  satix 
person  to  hold  a  public  inquiry  : 
(5.)  After  such  consideration  and  proof,  and 
after  receiving  a  report  made  upon  any 
such  inquiry,  the  Education  Depaxtment 
may  make  the  order  prayed  for,  auUio- 
rising  the  school  board  to  put  in  force 
with  reference  to  tiie  land  referred  to  in 
such  order  the  powers  of  the  said  Acts 
with  respect  to  the  purchase  and  taking 
of  land  otherwise  than  by  agreement  or 
any  of  them,  and  either  absohitdy  w 
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with  Bux^  conditions  and  modifications  as 
they  may  think  fit,  and  it  shiJl  be  the 
duty  of  the  school  board  to  serve  a  copy 
of  any  order  so  made  in  the  manner  and 
upon  the  persons  in  which  and  upon 
wnom  notices  in  respect  of  the  land  to 
which  the  order  relates  are  required  by 
this  Act  to  be  served : 
(6.)  No  order  so  made  shall  be  of  any  validity 
unless  the  same  has  been  confirmed  by 
Act  of  Parliament ;  and  it  shall  be  lawful 
for  the  Education  Department,  as  soon 
as  conveniently  may  be,  to  obtain  such 
confirmation,  and  the  Act  confirming  such 
order  shall  be  deemed  to  be  a  public 
general  Act  of  Parliament : 
(7.)  The  Education  Department,  in  case  of 
their  refusing  or  modifying  such  order, 
may  make  such  order  as  they  think  fit  for 
the  allowance  of  the  costs,  charges,  and 
expenses  of  any  person  whose  land  is 
proposed  to  be  taken  of  and  incident  to 
such  application  and  inquiry  respectively : 
(8.)  All  costs,  chutes,  and  expenses  incurred 
by  the  Education  Department  in  relation 
to  any  order  under  this  seotion  shall,  to 
such  amount  as  the  Commissioners  of  Her 
Majesty's  Treasury  think  proper  to  direct, 
and  all  costs,  charges,  and  expenses  of  any 
person  which  shall  be  so  allowed  by  the 
Education  Department  as  aforesaid  shall, 
become  a  charge  upon  the  school  fund 
of  the  district  to  which  such  order  relates, 
uid  be  repaid  to  the  said  Commissioners 
of  Her  Majesty's  Treasury  or  to  such 
person  respectively,  by  annual  instalments 
not  exceeding  five,  together  with  interest 
after  the  yearly  rate  of  five  pounds  in  the 
hundred,  to  be  computed  from  the  date 
of  any  such  direction  of  the  said  Com- 
missioners, or  allowance  of  such  costs, 
charges,  and  expenses  respectively,  upon 
■o  much  of  the  principal  sum  due  in 
respect  of  the  said  costs,  charges,  and 
expenses  as  may  from  time  to  time  remain 
unpaid. 
The  School  Sites  Acts  as  defined  in  the'  fourth 
schedule  to_  this  Act  shall  apply  in  the  same 
manner  as  if  the  school  beard  were  trustees  or 
managers  of  a  school  within  the  meaning  of  those 
Acts,  and  land  may  be  acquired  under  any  of  the 
Acts  mentioned  in  this  section,  or  partly  under 
one  and  partly  under  another  Act. 

21.  For  the  purpose  of  the  purchase  by  the 
managers  of  any  public  elementary  school  of  a 
sChoolhouse  for  such  school,  or  a  site  for  the 
same,  "The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same,  (except 
so  much  as  relates  to  the  purchase  of  land  other- 
wise than  by  agreement,)  shall  be  incorporated 


with  this  Act ;  and  in  construing  those  Acts  for 
the  purposes  of  this  section  the  special  Act  shall 
be  construed  to  mean  this  Act,  and  the  promoters 
of  the  undertaking  shall  be  construed  to  mean 
such  managers,  and  land  411811  be  construed  to 
include  any  right  over  land. 

The  conveyance  of  any  land  so  purchased  may 
be  in  the  form  prescribed  by  the  School  Sit^ 
Acts,  or  any  of  them,  with  this  modification,  that 
the  conveyance  shall  express  that  the  land  shall 
be  held  upon  trust  for  the  purposes  of  a  public 
elementary  school  within  the  meaning  oi  this 
Act,  or  some  one  of  such  purposes  which  may  be 
specified,  and  for  no  other  purpose  whatever. 

Land  may  be  acquired  under  the  Acts  incor- 
porated with  this  section,  or  under  the  School 
Sites  Acts,  or  any  of  them,  or  partly  under  one 
and  partly  under  another  Act. 

Any  persons  desirous  of  establishing  a  public 
elementary  school  shall  be  deemed  to  be  managers 
for  the  purpose  of  this  section  if  they  obtain  the 
approvsj  of  the  Education  Department  to  the 
establishment  of  such  school. 

22.  The  provisions  of  the  Charitable  Trusts 
Acts,  1853  to  1869,  which  relate  to  the  sale, 
leasing,  and  exchange  of  lands  belonging  to  any 
charity,  shall  extend  to  the  sale,  leasing,  and 
exchange  of  the  whole  or  any  part  of  any  land 
or  schoolhouse  belonging  to  a  school  board  which 
may  not  be  required  by  such  boeurd,  with  this 
modification,  that  the  Education  Department 
shall  for  the  purposes  of  this  lection  be  deemed 
to  be  substituted  in  those  Acts  for  the  Charity 
Commissioners. 

23.  The  managers  of  any  elementarv  school  in 
the  district  of  a  school  board  may,  in  manner 
provided  by  this  Act,  make  an  arrangement  with 
the  school  board  for  transferring  their  school  to 
such  school  board,  and  the  school  board  may 
assent  to  such  arrangement. 

An  arrangement  imder  this  section  may  be 
made  by  the  managers  by  a  resolution  or  other 
act  as  follows ;  (that  is  to  say,) 

(1.)  Where  there  is  any  instrument  declaring 
the  trusts  of  the  school,  and  such  instru- 
ment provides  anv  manner  in  which  or 
any  assent  with  which  a  resolution  or  act 
binding  the  managers  is  to  be  passed  or 
done,  then  in  accordance  with  the  pro- 
visions of  such  instrument : 

(2.)  Where  there  is  no  such  instrument,  or 
such  instrument  contains  no  such  pro- 
visions, then  in  the  manner  and  with  the 
assent,  if  any,  in  and  with  which  it  may 
be  shown  to  the  Education  Department 
to  have  been  usual  for  a  resolution  or  act 
binding  such  managers  to  be  passed  or 
done: 
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(3.)  If  no  manner  or  assent  can  be  shown  to 
have  been  usual,  then  by  a  resolution 
passed  by  a  nu^ority  of  not  less  than  two 
thirds  of  those  members  of  their  body  who 
are  present  at  a  meeting  of  the  body  sum- 
moned for  the  purpose,  and  vote  on  the 
question,  and  with  the  assent  of  mj  other 
person  whose  assent  under  the  circum- 
stances appears  to  the  Education  Depart- 
ment to  be  requisite. 
And  in  every  case  such  arrangement  shall  be 
made  only — 

(1.)  With  the  consent  of  the  Education  De- 
partment; and, 
(2.)  If  there  are  annual  subscribers  to  such 
school,  with  the  consent  of  a  minority, 
not  being  less  than  two  thirds  in  number, 
of  those  of  the  annual  subscribers  who 
are  present  at  a  meeting  duly  summoned 
for  the  purpose,  and  rote  on  the  question. 
Provided  that  where  there  is  any  instrument 
declaring  the  trusts  of  the  school,  and  such 
instrument  contains  any  provision  for  the  aliena- 
tion of  the  school  by  any  persons  or  in  any 
manner  or  subject  to  any  consent,  any  arrange- 
ment under  this  section  shall  be  made  by  the 
persons  in  the  manner  and  with  the  consent  so 
provided. 

Where  it  appears  to  the  Education  Department 
that  there  is  any  trustee  of  the  school  who  is  not 
a  manager,  they  shall  cause  the  managers  to  serve 
on  such  trustee,  if  his  name  and  address  are 
known,  such  notice  as  the  Education  Department 
think  sufficient ;  and  the  Education  Department 
shall  consider  and  have  due  regard  to  any  objec- 
tions and  representations  he  may  make  respectmg 
theproposed  transfer. 

The  Education  Department  shall  consider  and 
have  due  regard  to  any  objections  and  repre- 
sentations respecting  the  proposed  transfer  which 
may  be  made  by  any  person  who  has  contributed 
to  the  establishment  of  such  school. 

After  the  expiration  of  six  months  from  the 
date  of  transfer  the  consent  of  the  Education 
Department  shall  be  conclusive  evidence  that  the 
arrangement  has  been  made  in  conformity  with 
this  section. 

An  arrangement  under  this  seoticm  may  pro- 
vide for  the  absolute  convevance  to  the  school 
board  of  all  the  interest  in  the  schoolhouse  pos- 
sessed by  the  managers  or  by  any  person  who  is 
trustee  for  them  or  for  the  school,  or  for  the  lease 
of  tiie  same,  with  or  without  any  restrictions, 
and  either  at  a  nominal  rent  or  otherwise,  to  the 
school  board,  or  for  the  use  by  the  school  board 
of  the  schoolhouse  during  part  of  the  week,  and 
for  the  use  of  the  same  by  the  managers  or  some 
other  person  during  the  remainder  of  the  week, 
or  tot  any  arrangement  that  may  be  agreed  on. 
The  arrangement  may  also  provide  for  the  transfer 
or  application  of  any  endowment  belonging  to 


the  school,  or  for  the  school  board  undertaking 
to  discliarge  any  debt  charged  on  the  school  not 
exceeding  the  value  of  the  interest  in  the  school- 
house  or  endowment  transferred  to  them. 

When  an  arrangement  is  made  under  this 
section  the  managers  may,  whether  the  legal  in- 
terest in  the  solux^ouse  or  endowment  is  vested 
in  them  or  in  some  person  as  trustee  for  them  or 
the  school,  convey  to  the  school  board  all  such 
interest  in  the  schoolhouse  and  endowment  aa  is 
vested  in  them  or  in  such  trustee,  or  such  smaller 
intoest  aa  .may  be  required  under  the  anange- 
ment. 

Nothing  in  this  section  shall  authorise  the 
managers  to  transfer  any  property  which  is  not 
vested  in  them,  or  a  trustee  for  them,  or  held  in 
trust  for  the  school ;  and  where  any  person  has 
any  right  given  him  by  the  trusts  of  the  school 
to  use  the  school  for  any  particular  purpose  inde- 
pendentlv  ol  such  managers,  notning  in  this 
section  shall  authorise  any  interference  with  such 
right  except  with  the  consent  of  such  person. 

Every  school  so  transferred  shall,  to  such  ex- 
tent and  during  such  times  as  the  school  boaid 
have  under  such  arrangement  any  control  over 
the  school,  be  deemed  to  be  a  school  provided  by 
the  school  board. 

24.  Where  any  school  or  any  interest  therein 
has  been  transferred  by  the  managers  thereof  to 
the  school  board  of  any  Bcho(d  distiiot  in  pnr- 
suance  of  this  Act,  the  school  board  of  such 
district  mi^,  by  a  resolution  passed  as  herein- 
after me&tjoned,  and  with  the  consent  of  the 
Education  Department,  re-transfer  such  school  cs 
such  interest  therein  to  a  body  of  managws 
qualified  to  hold  the  same  under  the  trusts  of  the 
school  as  they  existed  before  such  transfer  to 
the  school  board,  aod  upon  such  re-trausiier  may 
convey  all  the  interest  in  the  schoolhouse  and  in 
any  endowment  belonging  to  the  school  vested 
in  the  school  board. 

A  res<dution  for  the  purpose  of  this  section 
may  be  passed  by  a  majority  of  not  lesa  than  two 
thirds  of  those  members  of  the  school  board  who 
are  present  at  a  meeting  duly  convened  for  the 
purpose,  and  vote  on  the  qaection. 

The  Education  Department  shall  not  give  tiieir 
consent  to  any  such  re-traosfer  unless  they  aie 
satisfied  that  any  money  eKpended  vnoB  such 
school  out  of  a  loan  raised  by  the  school  board  of 
such  district  has  been  or  will  on  the  completioD 
of  the  re-trans£er  be  rqMud  to  the  school  board. 

Every  school  ao  re-transferred  shall  cease  to  be 
a  school  iHovided  by  a  school  board,  and  shall  be 
held  upon  the  same  trusts  on  whkli  it  was  held 
before  it  was  traasfened  to  the  adioal  board. 

Mitcellaneous  Powers  of  School  Board. 

25.  The  school  board  may,  if  they  think  fi^ 
from  time  to  time,  for  a  renewable  period  not  ex- 
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eeedingr  six  monthi,  pay  the  whole  or  any  pw*  of 
the  Bchool  fees  payaDle  at  any  public  elementary 
Mhool  by  any  child  resident  in  their  district 
whose  parent  is  in  their  opinion  unable  from 
porerty  to  pay  the  same ;  but  no  such  payment 
shall  be  made  or  refosed  on  condition  of  the 
child  attending  any  public  elementaiy  school 
other  than  such  as  mav  be  selected  by  the  parent ; 
and  such  payment  snail  not  be  deemed  to  be 
parochial  relief  given  to  such  parent. 

26.  If  a  school  board  satisfy  the  Education 
Department  that,  on  the  ground  of  the  poverty 
of  the  inhabitants  of  any  place  in  their  district,  it 
is  expedient  for  the  interests  of  education  to  pro- 
vide a  school  at  which  no  fees  shall  be  required 
fiom  the  scholars,  the  board  may,  subject  to  such 
rules  and  conditions  as  the  Education  Depart- 
ment mar  prescribe,  provide  such  school,  and 
mav  admit  scholars  -to  such  school  without  re- 
quniog  any  fee. 

27.  A  school  board  shall  have  the  same  powers 
of  contributing  money  in  the  case  of  an  industrial 
Bcfaool  as  is  given  to  a  prison  authority  by  section 
twehre  of  "The  Industrial  Schools  Act,  1866;" 
and  upon  the  election  of  a  school  board  in  a 
borough  the  council  of  that  borough  shall  cease 
to  have  power  to  contribute  under  that  section. 

28.  A  school  board  may,  with  the  consent  of 
the  Education  Department,  establish,  build,  and 
maintain  a  certified  industrial  school  within  the 
meaning  of  the  Industrial  Schools  Act,  1866,  and 
shall  for  that  purpose  have  the  same  powers  as 
they  have  for  the  purpose  of  providing  sufficient 
school  accommodation  for  their  district :  Pro- 
vided that  the  school  board,  so  far  as  regards  any 
such  industrial  school,  shall  be  subject  to  the 
jurisdiction  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State  in  the  same  manner  as  the 
managers  of  any  other  industrial  school  are  sub- 
ject, and  such  school  shall  be  subject  to  the  pro- 
visions of  the  said  Act,  and  not  of  this  Act. 

ConttUution  of  School  Boardf. 

29.  The  school  board  shall  be  elected  in  man- 
ner provided  by  this  Act, — in  a  borongh  by  the 
penons  whose  names  are  on  the  bnrgess'  roll  of 
such  boiongb  for  the  time  being  in  force,  and  in 
a  pariah  not  situate  in  the  metropolis  by  the 
latepayeia. 

At  every  such  election  every  voter  shall  be 
entitled  to  a  number  of  votes  equal  to  the  num- 
ber of  the  members  of  the  school  board  to  be 
elected,  and  may  give  all  such  votes  to  one  can- 
didate, or  may  dirtribute  them  among  the  candi- 
dates, as  he  thinks  fit. 

The  school  board  in  the  metropolis  shall  be 
dected  in  manner  herein-after  provided  bv  this 
Act. 

Vol.  XLVIII.— Law  Jobb.  Stat. 


90.  Witii  respect  to  the  constitution  of  a 
school  board  the  following  provisions  shaU  have 
efPect: 

(I.)  The  school  board  shall  be  a  bodv  corpo- 
rate, by  the  name  of  the  school  noard  of 
the  district  to  which  they  belong,  having 
a  perpetual  succession  and  a  common  seal, 
with  power  to  acquire  and  hold  land  for 
the  purposes  of  this  Act  without  any 
licence  in  mortmain : 

(2.)  No  act  or  proceeding  of  the  school  board 
shall  be  questioned  on  account  of  any 
vacancy  or  vacancies  in  their  body : 

(3.)  No  disqualification  of  or  defect  in  the 
election  of  any  persons  or  person  acting  as 
members  or  member  of  the  school  board 
shall  be  deemed  to  vitiate  any  proceedings 
of  such  board  in  which  they  or  he  have 
taken  part,  in  cases  whore  the  majority  of 
members  parties  to  such  proceedings  were 
duly  entitled  to  act : 

(4.)  Any  minute  made  of  proceedings  at  meet 
ings  of  the  school  bos^,  if  signed  by  any 
person  purporting  to  be  the  chairman  of 
the  board,  either  at  the  meeting  of  the 
board  at  which  such  proceedings  took 
place  or  at  the  next  ensuing  meeting  of 
the  board,  shall  be  receivable  in  evidence 
in  all  legal  proceedings  without  further 
proof,  and  until  the  contraiy  is  proved 
every  meeting  of  the  school  board,  in  re- 
spect of  the  proceedings  of  which  minutes 
have  been  so  made,  shall  be  deemed  to 
have  been  duly  convened  and  held,  and 
all  the  members  thereof  to  have  been  duly 
qualified  to  act ; 

(5.)  The  members  of  a  school  board  may  apply 
any  money  in  their  hands  for  the  purpose 
of  indemnifying  themselves  against  any 
law  costs  or  damages  which  they  may 
incur  in  or  in  consequence  of  the  execu- 
tion of  the  powers  granted  to  them : 

(6.)  The  rules  contained  in  the  third  schedule 
to  this  Act  with  respect  to  the  proceedings 
of  school  boards,  and  the  other  mattoa 
therein  contained,  shall  be  observed. 

31.  With  respect  to  the  election  under  this  Act 
of  a  school  board,  except  in  the  metropolis,  the 
following  provisions  shall  have  effect : 

(1.)  The  number  of  members  of  a  school  board 
shall  be  such  number,  not  less  than  five 
nor  more  than  fifteen,  as  may  be  deter- 
mined in  the  first  instance  by  the  Educa- 
tion Department,  and  afterwards  from  time 
to  time  by  a  resolution  of  the  school  board 
approved  by  the  Education  Department : 

(2.)  The  regulations  contained  in  the  second 
schedule  to  this  Act  with  respect  to  the 
election  and  retirement  of  the  members  of 
the  school  board,  and  the  other  matters 
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therain  contained,  shall  be  of  the  same 
force  as  if  they  weie  enacted  aa  part  of  - 
this  section : 
(3.)  The  Education  Department  majr,  at  any 
time  after  the  date  at  which  they  are  au- 
thorised under  this  Act  to  cause  a  school 
board  to  be  formed,  send  a  requimtion  to 
the  mayor  or  other  ofBcer  or  o£Bcers  who 
have  power  to  take  prooeedinf^  for  hold- 
ing the  election  requiring  him  or  them  to 
take  such  proceedings,  and  the  mayor  or 
other  officer  or  officers  shall  comply  with 
such  requisition;  and  in  case  of  dfefitult 
some  person  appointed  by  the  Education 
Department  may  take  such  proceedings, 
ana  shall  hare  for  that  purpose  the  same 
powers  as  the  person  in  a^ult. 

32.  If  from  anv  cause  in  any  school  district  the 
school  board  either  are  not  elected  at  the  time 
fixed  for  the  first  election,  or  at  any  time  cease  to 
be  in  existence,  or  to  be  of  sufficient  number  to 
form  a  quorum  by  reason  of  non-election,  resigna- 
tion, or  otherwise,  or  neglect  or  refuse  to  act,  the 
Education  Department  may  proceed  in  the  same 
manner  as  if  there  were  a  school  board  acting  in 
such  district,  and  that  board  were  a  board  in 
default. 

33.  In  case  any  question  arises  as  to  the  right 
of  any  person  to  act  as  a  member  of  a  school 
board  under  this  Act,  the  Education  Department 
may,  if  they  think  fit,  inquire  into  the  circum- 
stances of  the  case,  and  make  such  order  as  ther 
deem  just  for  determining  the  question,  and  such 
order  shall  be  final  unless  removed  by  writ  of 
certiorari  during  the  term  next  after  the  making 
of  such  order. 

34.  No  member  of  a  school  board,  and  no 
manager  appointed  bv  them,  shall  hold  or  accept 
any  place  of  profit  vxe  appointment  to  which  is 
vested  in  the  school  boara  or  in  any  managers 
appointed  by  them,  nor  shall  in  any  wa^  share  or 
be  concerned  in  the  profits  of  any  bargain  or  con- 
tract with  or  any  work  done  under  the  authority 
of  such  school  board  or  manaf^ers  appointed  by 
them :  Provided  that  this  section  shall  not  apply 
to— 

(1.)  Any  sale  of  land  or  loan  of  money  to  a 

school  board ;  or, 
(2.)  Any  bargain  or  contract  made  with  or 
work  done  by  a  company  in  which  such 
member  holds  shwes ; 
(3.)  The  insertion  of  any  advertisement  relat- 
ing   to  the  affairs   of    any  such   school 
board  in  any  newspaper  in  which  such 
member  has  a  share  or  interest, 
if  he  does  not  vote  with  respect  to  such  sale, 
loan,  bargain,  contract,  work,  or  insertion. 


Ajiy  person  who  acts  in  eontraveati<m  (^  this 
section  shall  be  liable,  mi  summary  c(xtvicti(n,  to 
a  penalty  not  exceeding  fifty  pounds,  and  the 
said  place  of  profit  and  his  ofi^  as  member  at 
mansiger  shall  be  vacant. 

■35.  A  school  board  may  appoint  a  cWk  and  a 
treasurer  and  other  necessa^  officers,  including 
the  teachers  required  for  any  school  provided  by 
such  board,  to  hold  office  during  the  pleasure  ^ 
the  board,  and  may  assign  them  such  salaries  or 
remuneration  (if  any)  as  they  think  fit,  and  may 
irom  time  to  time  remove  any  of  sudi  officers ; 
but  no  such  appointment  shall  be  made,  except 
at  the  first  meeting  of  such  board,  imless  notice 
in  writing  has  been  sent  to  every  member  of  the 
board. 

Two  or  more  school  boards  may  arrange  for 
the  appointment  of  the  same  person  to  be  va 
officer  to  both  or  all  such  boards. 

Such  officers  shall  perform  such  duties  as  may 
be  assigned  to  them  by  the  board  or  boards  who 
appoint  them. 

36.  Every  school  board  may,  if  thef  think  fit, 
appoint  an  officer  or  officers  to  enforce  any  bye- 
laws  under  this  Act  ynth  reference  to  the  atten- 
dance of  children  at  school,  and  to  bring  duldiea 
who  are  liable  under  the  Industrial  Sdiools  Act, 
1866,  to  be  sent  to  a  certified  industrial  school 
before  two  justices  in  order  to  their  being  so  sent, 
and  any  expenses  incurred  under  this  section 
may  be  paid  out  of  the  school  fund. 

School  Board  in  Metropolis. 

37.  The  provisions  of  this  Act  with  respect  to 
the  formation  and  the  election  of  school  boards 
in  boroughs  and  parishes  shall  not  extend  to  the 
metropolis ;  and  with  respect  to  a  school  board 
in  the  metavpolts  the  following  provisions  shall 
have  effect ; 

(1.)  The  school  board  shall  consist  of  such 
number  of  members  deoted  by  the  divi- 
sions specified  in  the  fifth  schedule  to  Haa 
Act  as  the  Education  Department  may  by 
order  fix : 

(2.)  The  Education  Department,  as  soon  as 
may  be  after  the  passing  of  tlna  Act,  shall 
by  order  determine  the  boundaries  of  the 
said  divisions  for  the  purposes  of  this  Act, 
and  the  number  of  memhets  to  be  elected 
by  each  such  division : 

(3.)  The  provisions  of  this  Act  with  reniect  to 
the  constitution  of  the  school  board  shall  ex- 
tend to  the  constitution  of  the  school  board 
under  this  section,  and  the  name  of  the 
school  board  shall  be  the  School  Board  for 
London : 

(4.)  The  first  election  of  the  school  bourd  abaH 
take  place  on  such  da^,  as  soon  as  may  be 
after  the  passing  of  this  Act,  as  the  £dnea> 
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tion  Demurtmeot  mar  appoint,  and  si^bse- 
qaent  eleotioiiB  shall  take  place  in  the 
month  of  November  every  third  year  on 
tiie  day  from  time  to  time  appointed  by 
the  school  board : 

(6.)  At  every  election  for  each  division  every 
voter  shall  be  entitled  to  a  number  in 
votes  equal  to  the  number  of  the  members 
of  the  school  board  to  be  elected  for  such 
division,  and  may  give  all  such  votes  to 
one  candidate,  or  may  distribute  them 
among  the  candidates,  as  he  thinks  fit : 

(6.)  Subject  to  the  provisions  contained  in  this 
'  section  and  in  any  order  made  by  the 
Education  Department  under  the  power 
contained  in  the  second  schedule  to  this 
Act,  the  members  of  the  board  shall,  in 
the  city  of  London,  be  elected  by  the  same 
persons  and  in  like  manner  as  common 
councilmen  are  elected,  and  in  the  other 
divisions  of  the  metropolis  shall  be  elected 
by  the  same  persons  and  in  the  same 
manner  as  vestrymen  under  The  Metro- 
polis Management  Act,  1855,  and  the  Acts 
amending  the  same ;  and,  subject  as  afore- 
said, the  Acts  relating  to  the  election  of 
conmion  councilmen,  and  sections  fourteen 
to  nineteen,  and  twenW-one  to  twen^- 
seven,  all  inclusive,  of  The  Metropolis 
Management  Act,  1855,  and  section  thirty- 
six  of  The  Metropolis  Management  Amend- 
'  ment  Act,  1862,  shall,  so  far  as  is  consis- 
tent with  the  tenor  thereof,  apply  in  the 
case  of  the  election  of  members  of  the 
school  board : 

(J.)  The  school  board  shall  proceed  at  once  to 
supply  their  district  with  sufficient  public 
school  accommodation,  and  any  requisi- 
tion sent  by  the  Education  Department  to 
such  board  may  relate  to  any  of  the  divi- 
sions mentioned  in  the  fifth  schedule  to 
this  Act  in  like  manner  as  if  it  were  a 
school  district,  and  it  shall  not  be  neces- 
sanr  for  the  Education  Department  to 
publish  any  notices  before  sending  such 
requisition : 

(8.)  The  Education  Department  may,  in  the 
order  fixing  the  boundaries  of  such  divi- 
sions, name  some  person  who  shall  be  the 
returning  officer  for  the  purposes  of  the 
first  election  of  the  school  board,  and  the 
person  who  is  to  be  the  deputy  returning 
officer  in  each  such  division  : 

(9.)  The  chunnan  of  the  school  board  shall  be 
elected  by  the  school  board,  and  any  chair- 
man who  mav  be  elected  by  the  board  may 
be  elected  either  from  the  members  of  the 
board  or  not,  and  any  chairman  who  is  not 
an  elected  member  of  the  board  shall,  by 
.  virtue  of  his  office,  be  a  member  of  the 
board  as  if  he  had  been  so  dected : 


(10.) 'The  school  board  shall  apportion  the 
amount  required  to  be  raised  to  meet  the 
deficiency  in  the  school  ftind  among  the 
different  parts  of  the  metropolis  men- 
tioned in  the  third  column  of  the  first 
schedule  to  this  Act  in  proportion  to  the 
rateable  value  of  such  parts  as  shown  by 
the  valuation  lists  for  the  time  being  v 
force  under  "The  Valuation  (Metropolis) 
Act,  1869,"  or,  if  any  amount  is  so  re- 
quired before  any  suck  valuation  list  comes 
into  force,  in  the  same  proportion  and  ac- 
cording to  the  same  basis  in  and  accord- 
ing to  which  the  then  last  rate  made  by 
the  Metropolitan  Board  of  Works  was 
assessed : 

(11.)  For  obtaining  payment  of  the  amount 
specified  in  any  precept  sent  by  the  school 
board  to  the  ratmg  authority  for  any  part 
of  the  metropolis,  the  school  board,  m  ad- 
dition to  anv  other  powers  and  remedies, 
shall  have  the  like  powtin  as  the  Metro- 
politan Board  of  Works  have  for  obtain- 
mg  payment  of  any  sum  assessed  by  them 
on  the  same  part  61  the  metropolis. 

38.  The  school  board  for  London  may  pay  to 
the  chairman  of  such  board  such  salary  as  tney 
may  from  time  to  time,  with  the  sanction  of  the 
Education  Department,  fix. 

39.  If  at  any  time  application  is  made  to  the 
Education  Department  by  the  school  board  for 
London,  or  by  any  sis  members  of  that  board, 
and  it  is  shown  to  the  satisfaction  of  the  Educa- 
tion Department  that  the  population  of  any  of 
the  divisions  mentioned  iu  the  fifth  schedule  to 
this  Act,  as  shown  by  any  census  taken  under 
the  authority  of  Parliament,  has  varied  materially 
from  that  shown  by  the  previous  census,  or  that 
the  rateable  value  of  any  of  the  said  divisions  has 
materially  varied  from  the  rateable  >'alue  of  the 
same  division  ten  years  previously,  the  Education 
Department,  after  such  inquiry  as  they  think 
necessary,  may,  if  they  think  fit,  make  an  order 
altering,  by  way  of  increase  or  decrease,  the 
number  ot  members  of  that  and  any  other 
division. 

United  School  Districts. 

40.  Where  the  Education  Department  are  of 
opinion  that  it  would  be  expedient  to  form  a 
school  district  larger  than  a  borough  or  a  parish 
or  any  school  district  formed  under  this  Act, 
they  may,  except  in  the  metropolis,  by  order 
made  after  such  inquiry  and  notice  as  herein-after 
mentioned,  form  a  united  school  district  by 
uniting  any  two  or  more  adjoining  school  dis- 
tricts, and  upon  such  union  cause  a  school  board 
to  be  formed  for  such  united  school  district. 
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A  nnited  school  district  sIuJl  for  all  the  porpooes 
of  this  Act  be  deemed  to  be  a  school  disteict,  and 
shall  throughont  this  Act  be  deemed  to  be  sub- 
stituted for  the  school  districts  out  of  which  it  is 
constituted,  aad  the  school  board  of  the  united 
school  district  shall  be  the  school  board  appointed 
tmder  this  Act,  and  the  local  rate  and  rating 
authority  for  the  united  district  shall  be  in  each 
of  ti^e  constituent  districts  thereof  the  same  as  if 
such  constituent  district  did  not  form  part  of  the 
united  school  district. 

41.  The  Education  Department,  as  soon  as 
may  be  after  the  passing  of  this  Act,  may  cause 
inquiry  to  be  made  into  the  expediency  of  uniting 
any  two  or  more  school  districts,  and  if  after 
snch  inquiiy  they  are  of  opinion  that  it  would  be 
expedient  to  unite  any  such  school  districts,  they 
shall  in  the  notice  of  their  decision  as  to  the 
public  school  accommodation  for  such  districts 
state  that  they  propose  to  unite  such  districts, 
and  the  provisions  of  this  Act  with  respect  to  the 
application  for  a  public  inquiry  by  persons  ag- 
grieved by  the  said  notice,  and  to  the  holding  of 
such  public  inquiry,  and  to  the  final  notice,  shaU 
apply  in  the  case  of  tbe  proposed  union  of  dis- 
tricts, with  this  qualification,  that  it  shall  not  be 
necessary  to  cause  a  public  inquiry  to  be  held 
with  respect  to  the  union  of  districts  until  after 
the  expiration  of  the  period  allowed  by  the  final 
notice  for  the  supply  of  the  school  accommoda- 
tion. The  order  for  the  union  may  be  made  at 
the  time  when  the  Education  Department  are 
first  authorised  to  cause  a  school  board  to  be 
formed  or  subsequently.  Where  a  union  of 
districts  is  proposed  the  Education  Department 
shall  consider  whether  any  public  school  accom- 
modation is  required  for  the  area  proposed  as  the 
united  district  instead  of  for  each  of  the  districts 
constituting  such  area,  and  their  decision  as  to 
the  public  school  accommodation  and  the  notice 
of  such  decision  shall  accordingly  refer  to  such 

,area,  and  not  aepaiately  to  each  of  the  constituent 
distnctSs 

42.  The  Education  Department  may,  by  order 
made  after  such  inquiry  and  notice  as  herem-after 
mentioned,  dissolve  a  united  school  district,  and 
may  deal  with  the  constituent  districts  thereof  in 
tbe  same  manner  as  if  they  had  never  been 
united,  and  may  cause  school  boards  to  be 
elected  therein. 

43.  The  Education  Department  may  at  any 
time,  after  any  proceedings  after  tbe  first  returns 
under  this  Act,  if  they  thmk  fit,  cause  inquiry  to 
be  made  into  the  expediency  of  forming  or  dis- 
solving a  united  school  district,  and  where  they 
propose  at  any  time  after  such  inquiry  to  form  or 
dissolve  a  united  school  district,  they  shall  pub- 
lish notice  of  the  propoaed  order  not  lest  than 


three  months  beftne  tiie  order  is  ina^ ;  the  like 
persons  as  are  authorised  to  apply  for  a  pubUe 
inquiry  after  the  first  returns  made  under  this 
Act  may,  if  they  feel  aggrieved  by  the  proposed 
order,  apply  in  like  manner  for  a  puUie  inquiry, 
and  the  Education  Department  shall  eauae  a 
public  inquiry  to  be  held,  and  shsJl  consider  tbe 
report  made  to  them  upon  snch  inquiry  before 
they  make  the  order  for  such  fbmuttion  or  di»- 
soltttion. 

44.  Any  order  of  the  Education  Department 
forming  or  dissolving  a  united  district  shall  be 
evidence  of  the  formation  or  dissolution  of  sndi 
district,  and  after  the  expiration  of  three  mouths 
from  the  date  of  such  order  the  district  shall  be 
presumed  to  have  been  duly  formed  or  dissolved, 
as  the  case  may  be,  and  no  objection  to  the  f<v- 
mation  or  dissolution  thereof  snail  be  entertained 
in  any  legal  proceedings  whatever. 

45.  The  provisions  ia  this  Act  respecting  the 
constitution  of  the  school  board  shall  ap^y  to 
the  constitution  of  the  school  board  in  a  united 
school  district,  and  the  name  of  the  district  shall 
be  such  as  may  be  prescribed  by  the  Education 
Department. 

46.  In  a  united  school  district  the  school  board 
shall  be  such  number  of  members  elected  by  the 
electors  of  the  district  as  may  be  specified  in  tbe 
order  forming  the  district,  subject  nevertheless 
to  alteration  m  the  same  manner  as  in  the  case  of 
any  other  school  board ;  and  every  person  who  in 
any  of  the  districts  constituting  sucn  united  dis- 
trict would  be  entitled  if  it  were  not  united  to 
vote  at  the  election  of  members  of  a  school  board 
for  such  constituent  district  shall  be  an  elector 
for  the  purposes  of  this  section,  and  the  pro- 
visions of  tdis  Act  respecting  the  election  of  a 
school  board  in  a  district  shall  extend  to  the 
election  of  such  members. 

47.  Where  any  part  of  a  proposed  united 
school  district  includes  any  dialiict  or  part  of  « 
district  in  which  there  is  a  school  boara  already 
acting  under  this  Act,  or  where  a  united  school 
district  is  dissolved,  the  Education  Department 
may  by  order  dissolve  the  then  existing  adiool 
bowd,  or  make  all  necessary  diaiiges  in  the  con- 
stitution of  such  existing  school  board,  and  may 
by  order  make  proper  arrangements  respecting 
the  schools,  property,  rights,  aad  liabilities  « 
such  board,  and  all  arrangements  which  inaj  be 
necessary. 

48.  If  the  Education  Department  are  of  opMon 
that  any  parish  in  a  united  school  district  ras  too 
few  ratepayers  to  be  entitled  to  act  as  a  separata 
parish  for  the  pnrposes  of  this  Act,  they  mi^  hj 
order  direct  mat  it  diall,  for  the  puipoM  of 
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Totinff  for  a  member  or  members  of  the  school 
board,  and  for  all  or  any  of  the  purposes  of  this 
Act,  be  added  to  another  parish,  ana  thereupon 
the  petaons  who  would  be  entitled  to  rote  and 
attend  the  yestry  if  it  were  a  parish  shall  be 
entitled  for  the  purpose  of  voting  and  for  such 
purposes  to  vote  in  and  attend  the  vestiy  of  the 
pansh  to  which  their  parish  is  so  added.  All  the 
parishes  comprised  in  a  united  district,  or  any 
two  or  more  of  them,  may  be  added  together  in 
pursuance  of  this  section. 

Contributory  Dutriets. 

49.  The  Education  Department  may  by  order 
direct  that  one  school  district  shall  contribute 
towards  the  provision  or  maintenance  of  public 
elementary  scnools  in  another  school  distnct  or 
districts,  and  in  such  case  the  former  (or  con- 
tributing district)  shall  pay  to  the  latter  (or 
school  owning  district  or  districts)  such  propor- 
tion of  the  expenses  of  such  provision  or  main- 
tenance or  a  sum  calculated  in  such  manner  as 
the  Education  Department  may  from  time  to 
time  prescribe. 

50.  AVbere  one  school  district  contributes  to 
the  provision  or  maintenance  of  any  school  in 
another  school  district,  such  number  of  persons 
aa  the  Education  Department  (having  regard  to 
the  amount  to  be  contributed  by  the  contributing 
district)  direct  shall  be  elected  in  the  contributing 
district,  and  shall  be  members  of  the  school 
board  of  the  school  owning  district,  but  such 
last-mentioned  district  Bhall,  except  so  far  as 
regards  the  raising  of  money  and  the  attendance 
of  children  at  school,  be  deemed  alone  to  be  the 
district  of  such  school  board;  such  members 
shall  be  elected  by  the  school  board,  if  any,  or,  if 
there  is  none,  by  the  persons  who  would  dect  a 
school  board  if  there  were  one,  in  the  same 
manner  as  a  school  board  would  be  elected. 

51.  Hhe  provisions  of  this  Act  with  respect  to 
the  notices  to  be  published,  and  the  apphcation 
for  and  the  holding  of  a  public  inquiiy  in  the 
case  of  an  order  for  the  formation  of  an  united 
district,  shall  apply,  mutatis  mutandis,  to  an 
order  respecting  a  contributory  district. 

An  order  respecting  a  contributory  district 
shall  be  evidence  of  the  formation  of  such  district, 
and  after  the  expiration  of  three  months  from  the 
date  thereof  shall  be  presumed  to  have  been  dufy 
made,  and  no  objection  to  the  legality  thereof 
shall  be  entertained  in  any  legal  proceeding 
whatever. 

Any  such  order  may  be  revoked  or  altered  by 
an  order  of  the  Education  Department,  and  a 
new  order  may  be  made  in  lieu  thereof,  and  all 
ihe  provisions  of  this  Act  respecting  the  m dicing 
of  sn  rader  for  contribution  shall  apply  to  the 


making  d  an  order  for  the  revocation  or  altera- 
tion of  an  order  for  contribution. 

62.  The  school  boaros  of  any  two  or  more 
school  districts,  with  the  sanction  of  the  Edu- 
cation Department,  may  combine  together  for 
any  purpose  relating  to  elementary  schools  in 
such  districts,  and  in  particular  may  combine  for 
the  purpose  of  providing,  maintaining,  and 
keeping  efficient  schools  common  to  such  dis- 
tricts. Such  agreements  may  provide  for  the 
appointment  of  a  joint  body  of  managers  under 
the  provisions  of  this  Act  with  respect  to  the 
appointnient  of  a  body  of  managers,  and  for  the 
proportion  of  the  contributions  to  be  paid  by 
each  school  district,  and  anv  other  matters 
which,  in  the  opinion  of  the  Education  Depart 
ment,  are  necessaiy  for  carrying  out  such  agree- 
ment, and  the  expenses  of  such  joint  body  of 
managers  shall  be  paid  in  the  proportions  speci- 
fied in  the  agreement  by  eacn  of  the  scnool 
boards  out  of  their  school  fund. 

Expenses. 

63.  The  expenses  of  the  school  board  under 
this  Act  shall  be  paid  out  of  a  fund  called  the 
school  fund.  There  shall  be  carried  to  the  school 
fund  all  moneys  received  as  fees  firom  scholars,  or 
out  of  moneys  provided  by  Parliament^  or  raised 
by  way  of  loan,  or  in  any  manner  whatever  re- 
ceived by  the  school  board,  and  any  defidencv 
shall  be  raised  by  the  school  board  as  provided 
by  this  Act. 

54.  Any  sum  requued  to  meet  any  deficiency 
in  the  school  fund,  whether  for  satisfying  past  or 
future  liabilities,  shall  be  paid  by  the  rating  au- 
thority out  of  the  local  rate. 

The  school  board  may  serve  their  precept  on 
the  rating  authority,  reouiring  such  authority  to 
pay  the  amount  specified  therein  to  the  treasurer 
of  the  school  board  out  of  the  local  rate,  and  such 
rating  authority  shall  pay  the  same  accordingly, 
and  the  receipt  of  such  treasurer  shall  be  a  good 
discharge  for  the  amount  so  paid,  and  the  same 
shall  be  carried  to  the  school  fond. 

If  the  rating  authority  have  no  moneys  in  their 
hands  in  respest  of  the  local  rate,  they  shall,  or  if 
they  have  paid  the  amount  then  for  the  purpose 
of  reimbursing  themsdves  they  may,  notwith- 
standing any  limit  under  any  Act  of  Parhament 
or  otherwise,  levy  the  said  rate,  or  any  contribu- 
tions thereto,  or  any  increase  of  the  stud  rate  or 
contributions,  and  for  that  purpose  shall  have 
the  same  powers  of  levying  a  rate  and  requiring 
contributions  as  they  have  for  the  purpose  of 
defraying  expenses  to  which  the  local  rate  is 
ordinarily  applicable. 

56.  In  a  united  district  the  school  board  shall 
i^iportion  the  amount  required  to  meet  the  daft- 
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piency  in  the  school  fuod  among  the  districts 
constituting  such  united  district  in  proportion  to 
the  rateable  value  of  each  such  constituent  dis- 
trict, and  may  raise  the  same  by  a  precept  sent 
to  the  rating  authority  of  each  constituent  dis- 
trict. 

Where  one  school  district  contributes  to  the 
expenses  of  the  schools  in  another  school  district, 
the  authority  of  the  school  owning  district  ma^ 
send  their  precept  either  to  the  sdiool  board,  if 
any,  or  to  the  rating  authority  of  the  contributing 
district,  requiring  them  to  pay  to  their  treasurer 
the  amount  therein  specifiea,  and  such  authority 
or  board  shall  pay  the  same  accordingly,  and  the 
receipt  of  the  treasurer  shall  be  a  good  discharge 
for  the  same,  and  such  amount,  if  paid  by  the 
school  board,  shall  be  pud  out  of  the  school 
fund. 

The  precept,  if  sent  to  the  rating  authority, 
uther  on  the  default  of  the  school  board  or  other- 
wise, shall  be  deemed  to  be  a  precept  for  meeting 
a  deficiency  in  the  school  fund,  and  the  provisions 
of  this  Act  shall  apply  accordingly. 

66.  In  either  of  the  following  cases,  that  is  to 
say, 

(1.)  If  the  rating  authority  of  any  place  make 

default  in  paying  the  amount  specified  in 

anv  precept  of  the  school  board ;  or 
(2.)  Where  a  school  board  require  to  raise  a 

sum  from  any  place  which  ia  part  of  a 

parish, 
then,  without  prejudice  to  any  other  remedy,  the 
school  board  may  appoint  an  officer  or  officers  to 
act  within  such  place ;  and  the  officer  or  officers 
so  firom  time  to  time  appointed  shall  have  within 
the  said  place,  for  the  purpose  of  defraying  the 
sum  due  from  such  place,  all  the  powers  of  the 
rating  authority  of  levying  the  local  rate  and  any 
contributions  thereto,  and  also  all  the  powers  of 
making  and  levying  a  rate  which  he  or  they 
would  have  if  the  said  place  were  a  parish,  and 
such  rate  were  a  rate  for  the  relief  of  the  poor, 
and  he  or  they  were  duly  appointed  an  overseer 
or  overseers  of  such  parish,  and  he  and  they  shall 
have  such  access  to  and  use  of  the  documents  of 
the  rating  authority  of  such  place  relative  to  the 
local  rate,  and  of  all  the  valuation  lists  and  rate 
books  of  the  parish  or  parishes  comprised  in  or 
comprising  such  place,  aa  he  or  they  may  require, 

57.  Where  a  school  board  incur  any  expense 
in  providing  or  enlarging  a  schoolhouse,  they 
may,  with  the  consent  of  the  Education  Depart- 
ment, spread  the  payment  over  several  years,  not 
exceeding  fifty,  and  may  for  that  purpose  bcwrow 
money  on  the  security  of  the  scaool  fund  and 
local  rate,  and  may  charge  that  fund  and  the 
local  rate  with  the  payment  of  the  principal  and 
interest  due  in  respeot  of  the  loan.  They  ipa/,  if 
they  so  agree  with  the  mortgagee,  pay  ^e  amount 


b<»>owed,  with  the  .Interest,  bjeqnal  anmul  in. 
stalments,  not  exceeding  fifty,  and  if  th^  do  not 
so  agree,  they  shall  annually  set  aside  one  fiftie^ 
of  the  sum  borrowed  as  a  sinking  fund. 

For  the  purpose  of  such  borrowing  the  dauMi 
of  "  The  Commissioners  Clauses  Act,  1847,"  with 
respect  to  the  mortgages  to  be  executed  by  the 
commissioners,  shall  be  incorporated  with  this 
Act ;  and  in  the  construction  ot  those  clauses  for 
the  purpose  of  this  Act,  this  Act  shall  be  deemed 
to  be  the  special  Act,  and  the  school  board  which 
is  borrowing  shall  be  deemed  to  be  the  commis- 
sioners. 

The  Public  Works  Loan  Commissioners  may, 
on  the  recommendation  of  the  Education  Depart- 
ment, lend  any  money  required  under  this  section 
on  the  second  of  the  school  frind  and  local  iste 
wi&oat  requiring  any  further  or  other  security, 
such  loan  to  be  repaid  within  a  period  not  exceed- 
ing fifty  years,  and  to  bear  interest  at  the  rate  d 
three  and  a  half  per  centum  pa  annum. 

68.  Any  snm  borrowed  by  the  sdiool  board  for 
London  in  puitoanee  of  tnis  Act,  with  the  ap- 

groval  of  the  Education  Department,  may  be 
orrowed  from  and  may  be  lent  by  the  Metio- 
politan  Board  of  Works,  and  section  thirty-swen 
of  The  Metropolitan  Board  of  Works  Loan  Act, 
1869,  shall  apply  to  such  loan  in  the  same  man- 
ner aa  if  the  managers  therein  mentioned  woe 
the  school  board  for  London,  and  there  were 
added  to  the  sum  thetein  authorised  to  be  bo^ 
rowed  the  sum  authorised  bv  the  Education  De- 
partment to  be  boiiowed  under  this  section. 

Accounts  and  Audit. 

59.  The  accounts  of  the  school  board  shall  be 
made  up  and  balanced  to  the  twenty-fifth  of 
March  and  twenty-ninth  of  September  in  eveiy 
year.  The  accounts  shall  be  examined  by  w 
school  board  and  signed  by  the  chairman  within 
fourteen  days  itfter  the  day  to  which  tfacf  *n 
made  up. 

As  soon  as  practicable  after  the  accounts  sn  so 
signed  they  shall  be  audited. 

60,  With  respeot  to  the  audit  of  aceonnts  of 
the  school  board  the  following  provisions  shall 
have  effect : 

(1.)  The  auditor  shall  be  the  auditor  of  ac- 
counts relating  to  the  relief  of  the  poor  for 
the  audit  district  in  which  the  school  dis- 
trict is  situate,  or  if  it  is  situate  in  more 
than  one  audit  district  by  the  auditor  of 
such  of  the  said  audit  districts  as  the 
Poor  Law  Board  may  direct,  and  the  term 
audit  district  in  this  provision  shall  be 
construed  to  include  a  parish  for  which  an 
auditor  ia  separately  appointed  to  audit 
the  accounts  for  the  relief  of  the  poor- 
The  auditor  shall  receive  such  remuners- 
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iion  as  the  Poor  Law  Board  diieot,  and 
raoh  remuneratioii,  together  with  the  ez> 
penees  of  or  incident  to  the  audit,  shall  be 
paid  by  the  school  board  out  of  the  lohool 
rand,  and  if  unpaid  may  be  recovered  in  a 
smnmary  manner : 

(2.)  The  audit  shall  be  held  at  the  office  of  the 
■chool  board,  or  some  other  place  sane- 
tioned  b^  the  Poor  Law  Board  within  the 
school  district,  or  within  the  nnion  within 
which  the  sdiool  district  or  some  part 
thereof  is  sitoate,  and  at  a  time  which  is 
fixed  by  the  auditor,  but  which  shall  be 
as  soon  as  may  be  after  the  account  is 
signed  by  the  chairman  : 

(3.)  Toe  auditor,  at  least  fourteen  days  befwe 
holding  the  audit,  shall  serre  on  the 
school  bocurd,  and  publish  notice  of  the 
time  and  place  of  holding  the  same : 

(4.)  The  clerk  of  the  school  board,  or  some 
parson  authorised  by  the  school  board, 
shall  attend  the  audit,  and  produce  to  the 
auditor  all  books,  bills,  vouchers,  and 
documents  relating  to  the  account : 

(6.)  Any  ratepayer  of  the  sdiool  district  may 
be  present  at  the  audit,  and  may  object  to 
the  account : 

(6.)  The  auditM  shall,  as  neaily  as  may  be, 
have  the  like  powers  and  be  under  the  Uke 
obligation  to  allow  and  disallow  items  in 
the  account,  and  to  charge  the  school 
board,  or  any  member  or  officer  thereof, 
or  any  person  accountable  to  them  or  him, 
with  any  stmi  for  which  they  or  he  mar 
be  accountable,  as  in  the  case  of  an  audit 
of  the  accounts  relating  to  the  relief  of 
the  poor  in  any  union  or  parish ;  and  any 
person  aggrieved  by  the  decision  of  the 
auditor  shall  have  the  like  rights  and 
remedies  as  in  the  case  of  such  last-men- 
tioned  audit : 

(7-)  The  auditor  shall  have  the  like  powers  of 
requiring  the  attendance  of  persons.  Hie 
production  of  books,  bills,  vouchers,  and 
documents,  und  a  declaration  respecting 
vouchers  and  documents,  as  in  the  case  of 
such  last-mentioned  audit;  and  any  per- 
son who  revises  or  neglects  to  comply 
with  any  such  requisition,  or  wilfully 
makes  or  signs  a  ialse  declaration  so  re- 
quired, shall  be  liable  to  the  same  penal- 
ties as  in  the  case  of  such  last-mentioned 
audit ; 

(8.)  Any  moneys,  books,  docmnents,  and  chat- 
tels certified  by  the  auditor  to  be  due  from 
any  person  may  be  recovered  from  such 
person  in  like  manner  as  in  the  case  of 
such  last-mentioned  audit,  and  the  ex- 
penses incurred  in  such  recovery  shall  be 
deemed  to  be  part  of  the  expenses  of  the 
mudit; 


(9.)  Subject  to  th«  mnvisious  of  this  seotioa 
the  Poor  Law  Board  may  £rom  time  to 
time  make  such  regulations  as  may  be 
necessary  respecting  the  form  of  keeping 
the  accounts  and  the  audit  thweof. 

61.  Any  member  or  officer  of  a  school  board, 
or  manager  appointed  by  them,  who  authorises 
or  makes,  or  concurs  in  authorising  or  making, 
any  payment  or  any  entry  in  accounts  for  the 
purpose  of  defiraying  or  making  up  to  himself  at 
any  other  person  the  whole  or  anv  part  of  any 
sum  of  money  unlawfully  expended  firom  the 
school  fund,  or  disallowed  or  surcharged  by  any 
auditor,  shall,  on  summaiy  conviction,  be  liable 
to  pay  a  penalty  not  exceeding  twenty  potmds 
and  double  the  amount  of  such  sum. 

62.  When  the  auditor  has  completed  the  audit 
he  shall  sign  the  b^ance  sheet. 

llie  school  board  shall  cause  a  statement  show- 
ing their  receipts  and  expenditure  to  be  printed 
in  such  form  and  with  such  particulars  as  may 
be  from  time  to  time  prescribed  by  the  Education 
Department,  and  shall  send  the  same  within 
thirty  days  after  the  balance  sheet  is  signed  by 
the  auditor  to  each  member  of  the  rating  autho- 
rity, and  to  the  overseers  of  every  parish  in  the 
district,  and  to  the  Education  Department ;  and 
the  school  board  may,  if  they  think  fit,  publish 
such  statement  or  an  abstract  thereof  in  any  local 
newspaper  or  newspapers  circulating  in  the  dis- 
trict, and  shall  furnish  a  copy  of  such  statement 
to  any  ratepayer  in  the  district,  on  his  applica- 
tion, and  on  the  payment  of  a  sum  not  exceeding 
sixpence. 

Defaulting  School  Board, 

63.  Where  the  Education  Department  are, 
afcer  such  inquiry  as  they  think  sufficient,  satis- 
fied that  a  school  board  is  in  default  as  mentioned 
in  this  Act,  they  may  by  order  declare  such  board 
to  be  in  default,  and  by  the  same  or  any  other 
order  appoint  any  persons,  not  less  than  five  or 
more  than  fifteen,  to  be  members  of  such  school 
board,  and  may  from  time  to  time  remove  any 
member  so  appointed,  and  fill  up  any  vacancy  in 
the  number  of  such  members,  whether  caused  by 
removal,  resignation,  death,  or  otherwise,  and, 
subject  as  aforesaid,  add  to  or  diminish  the  num- 
ber of  such  members. 

After  the  date  of  the  order  of  appointment  the 
persons  (if  any)  who  were  previously  members  of 
the  school  bowd  shall  be  deemed  to  have  vacated 
their  offloee  as  if  they  were  dead,  but  any  such 
member  m^  be  appointed  a  member  by  the 
Education  Department.  The  members  so  ap- 
pointed by  the  Education  Department  shall  be 
deemed  to  be  members  of  the  school  board  in  the 
same  manner  in  all  respects  as  if,  by  electicm  or 
otherwise,  they  had.  duly  become  members  of  the 
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school  board  under  the  other  {noviaions  of  this 
Act,  and  may  perform  all  the  duties  and  exercise 
all  the  powers  of  the  school  board  under  this 
Act. 

The  members  appointed  by  the  Education  De- 
partment shall  hold  office  durinf(  the  pleasure  of 
the  Education  Department,  and  when  that  de- 
partment consider  that  the  said  default  has  been 
remedied,  and  everything  necessary  for  that  pur- 
pose has  been  carried  into  effect,  they  may,  by 
order,  direct  that  members  be  elected  for  the 
school  board  in  the  same  manner  as  in  the  case 
of  the  first  formation  of  the  school  board.  After 
the  date  fixed  by  any  such  order  the  members 
appointed  by  the  Education  Department  shall 
cease  to  be  members  of  the  school  board,  and  the 
members  so  elected  shall  be  members  of  the 
school  board  in  their  room,  but  the  members  ap- 
pointed b^  the  Education  Department  shall  not 
be  disqualified  from  being  so  elected.  Until  any 
such  order  is  made  no  person  shall  become  a 
member  of  the  school  board  otherwise  than  by 
the  appointment  of  the  Education  Department. 

Where  a  school  board  is  not  elected  at  the 
time  fixed  for  the  first  election,  or  has  ceased  to 
be  in  existence,  the  Education  Department  may 
proceed  in  the  same  manner  as  if  such  board  had 
been  elected  and  were  in  existence. 

64.  The  Education  Department  may  fh)m  time 
to  time  certify  the  appomtment  of  any  persons 
appointed  to  De  members  of  a  school  board  in 
default,  and  the  amount  of  expenses  that  have 
been  incurred  by  such  persons,  and  the  amount 
of  any  loan  required  to  be  raised  for  the  purpose 
of  demiying  any  expenses  so  incurred,  or  esti- 
mated as  about  to  be  incurred ;  and  such  certifi- 
cate shall  be  conclusive  evidence  that  all  the 
requirements  of  this  Act  have  been  duly  complied 
with,  and  that  the  persons  so  appomted  nave 
been  duly  appointea,  and  that  the  amounts 
therein  mentioned  have  been  incurred  or  are 
required. 

65.  The  expenses  incurred  in  the  performance 
of  their  duties  by  the  persons  appointed  by  the 
Education  Department  to  be  meoibers  of  a  school 
board,  including  such  remuneration  (if  any)  as 
the  Education  Department  may  assign  to  such 
persons,  shall,  together  with  all  expenses  incurred 
by  the  board,  be  paid  out  of  the  school  ftind; 
and  any  deficiency  in  the  school  fund  may  be 
raised  by  the  school  board  as  provided  by  this 
Act;  and  where  tfa«  Education  Department  have, 
either  before  or  after  the  payment  of  such  ex> 
penses,  certified  that  any  expenses  have  been 
mcurred  by  a  school  baud,  or  any  members  ap- 
pointed by  them,  such  expenses  shall  be  deemed 
to  have  been  so  incurred,  and  to  have  been  pro- 
perly paid  out  of  the  school  fund. 


Where  the  members  of  a  aehool  board  have 
been  appointed  by  the  Ednoation  Departaient, 
such  BCDool  board  shall  not  borrow  or  charge  fte 
school  fund  with  the  principBl  and  interest  of  any 
loan  exceeding  such  amount  as  the  Education 
Department  certify  as  mentioaaed  ia  this  Act  to 
be  reqoiied. 

66.  Whoe  the  Education  Dmaitment  are  of 
opinion  that  in  the  case  of  any  acbool  district  the 
school  board  for  such  district  are  in  default,  or 
are  not  properly  performing  their  duties  undv 
this  Aci,  they  may  by  order  direct  that  the  then 
members  of  the  school  board  of  such  district  shall 
vacate  their  seats,  and  tiuA  the  Taeaacies  diall 
be  filled  by  a  new  election ;  and  after  tiie  date 
fixed  by  any  such  order  the  then  members  of 
such  bcArd  shall  be  deemed  to  have  vacated  their 
seats,  and  a  new  election  shall  be  held  in  the 
same  manner,  and  the  Education  Department 
shall  take  the  same  proceedings  for  the  purpose 
of  such  election  as  if  it  were  the  first  election ; 
and  all  the  provisions  of  this  Act  relating  to  such 
first  election  shall  apply  accordingly. 

The  Education  Department  e&all  cause  to  be 
lud  before  both  Houses  of  Parliament  in  evenr 
year  a  special  report  stating  the  cases  in  whi<» 
the^  have  made  any  order  under  this  section 
during  the  preceding  year,  and  their  reasons  for 
making  suou  order. 

Returns  and  InguiTy. 

67.  On  or  before  tiie  first  day  of  Jannai;  oa» 
thousand  eight  hundred  and  seventy-one,  or  in 
the  case  of  the  metropolis  before  the  expiration 
of  four  months  iirom  the  date  of  the  election 
of  the  churman  of  the  school  board,  every  local 
authori^  herein-after  mentioned,  and  subse- 
quently any  such  local  authority  whenever  re- 
quired bv  the  Education  Department,  but  not 
oftener  tnan  once  in  every  year,  shall  send  to  the 
Education  Department  a  return  containing  Boch 
particulars  witn  respect  to  the  elementary  schools 
and  children  requuing  elementary  education  in 
their  district  as  tite  Education  Department  may 
£rom  time  to  time  require. 

68.  For  the  purpose  of  obtaining  such  returns 
the  Education  Department  shall  dntw  up  fonns, 
and  supply  to  tiie  local  authority  sudt  number 
of  fomu  as  may  be  required ;  and  the  manaaers 
or  principal  teacher  of  every  sdiool  reqoiied  to 
be  included  in  any  audi  return  shall  fill  up  the 
form,  and  return  the  same  to  the  local  antiicvity 
within  the  time  specified  in  that  behalf  in  tiie 
form. 

69.  The  returns  shall  be  made  in  the  metro- 
polis by  the  school  board  appointed  under  this 
Act,  in  boroughs  by  tiie  council,  and  in  eroy 
parish  not  situated  in  a  boionghortha  motropoUi 
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bf  persons  appointed  for  the  purpoee  or  by  the 
orerseers  o(  such  parish.  Where  a  school  board 
is  formed  under  this  Act,  the  returns  shall  be 
made  by  such  school  board  within  their  district, 
instead  of  by  the  council,  persons  appointed  as 
wToreMid,  or  overseen,  as  the  case  may  be. 

The  persons  appointed  for  the  purpose  may  be 
appointed  as  follows;  namely,  the  Education 
Department  may,  if  they  think  fit,  send  to  the 
overseers  or  other  officers  who  have  power  to 
summon  a  vestry  in  such  parish  a  requisition  to 
summon,  and  su<di  overseers  or  other  officers 
shall  summon,  a  vestry  in  such  parish  for  the 
purpose  of  this  section ;  and  such  vestir  shall 
appoint  two  or  more  persons  who  shall  be  the 
loetl  authority  fwthe  purpose  of  the  vtoms  under 
this  Act. 

The  local  autiiMity  may,  with  the  sanction  of 
the  Education  D^Mrtment,  employ  persons  to 
assist  in  making  such  returns,  and  may  pay  those 
penons  such  remunwation  as  the  Treasury  may 
Bunotion.  That  remuneration,  and  all  such  other 
reasonable  expenses  incurred  by  the  local  auth(v 
rity  in  making  such  returns  as  tiie  Treasury  may 
■auction,  ahaU  be  paid  by  the  Education  Depart- 
ment. 

70.  If  amy  local  autitorily  foil  to  make  the 
retoms  required  under  this  Act,  the  Education 
Department  may  appoint  any  person  or  persons 
to  make  such  returns,  and  the  person  or  per- 
sons so  appointed  shall  for  that  purpose  nave 
the  same  powers  and  authorities  as  the  local 
authority. 

71.  The  Education  Departaient  may  i^>point 
Mty  persons  to  act  as  inspectors  of  returns,  who 
shall  proceed  to  inquire  into  the  accuracy  and 
completeness  of  any  one  or  more  returns  made  in 
pursuance  of  this  Act,  and  into  the  efficiency  and 
aaitability  of  any  school  mentioned  in  any  such 
return,  or  which  ought  to  have  been  mentioned 
therrin,  and  to  inspect  and  examine  the  scholars 
in  evety  such  school.  Where  there  is  no  return 
tiie  inspector  shall  proceed  as  if  there  had  been 
•  deiiective  return. 

72.  If  the  managers  or  teacher  of  any  school 
reflise  or  neglect  to  fill  up  the  form  requued  for 
tbe  said  letmn,  or  reftise  to  allow  the  inspector 
to  inspect  the  sdkoolhouse  or  examine  any  scnolar, 
or  examine  the  sdiool  books  and  registers,  or 
make  copies  or  extracts  therefirom,  such  school 
riuU  not  be  taken  into  consideration  among  the 
schools  ^viog  efficient  elementary  education  to 
the  district. 

Public  Inqmry. 

73.  Where  a  public  inquiry  is  held  in  pursiumce 
of  the  provisions  of  this  Act,  the  following  pro- 
visions shall  h»Te  effect : 


(1.)  The  Education  Department  shall  appoint 
some  person  who  shall  proceed  to  h(ua  the 
inquiry: 

(2.)  The  person  so  appointed  shall  for  that 
purpose  hold  a  sittmg  or  sittings  in  some 
convenient  place  in  the  neighbourhood  of 
the  school  district  to  which  the  subject  of 
inquiry  relates,  and  thereat  shall  hear, 
receive,  and  examine  any  evidence  and 
information  offered,  and  hear  and  inquire 
into  any  objections  or  representations  made 
respectmg  the  subject  of  the  inquiry,  with 
power  from  time  io  time  to  aqjoum  any 
sitting. 

Notice  shall  be  published  in  such  man- 
ner as  the  Education  Department  direct 
of  every  such  sitting  (except  an  adjourned 
sitting)  seven  days  at  least  before  the 
holding  thereof: 

(3.)  The  person  so  appointed  shall  make  a 
report  in  writing  to  the  Education  Depart- 
ment setting  forth  the  result  of  the  inquiry, 
and  stating  his  opinion  on  the  subject 
thereof,  and  his  reasons  for  such  opinion, 
and  the  objections  and  representations,  if 
any,  made  on  the  inquiry,  and  his  opinion 
thereon;  and  the  Ednmtion  Department 
shall  cause  a  copy  of  such  report  to  be 
deposited  with  the  school  board  (if  any), 
or,  if  there  is  none,  the  town  clerk  of  the 
borough,  or  the  churchwardens  or  overseers 
of  the  parishes  to  which  the  inquiry  relates, 
and  notice  of  such  deposit  to  be  published ; 
(4.)  The  Education  Depwtment  may  make  an 
order  directing  that  the  costs  of  the  pro- 
ceedings and  inquiry  shall  be  paid,  ac- 
cording as  they  think  just,  either  by  the 
district  as  if  they  were  expenses  of  a  school 
board,  or  by  the  applicants  for  the  inquiry ; 
and  such  costs  may  be  recovered,  in  the 
former  case,  as  a  debt  due  from  the  school 
board,  or,  if  there  is  no  school  board,  as 
a  debt  due  from  the  rating  authority,  and, 
in  the  case  of  the  applicants,  as  a  debt  due 
jointiy  and  severally  flrom  them ;  and  the 
Education  Department  may,  if  they  think 
fit,  before  ordering  the  inquiry  to  be  held, 
require  the  applicants  to  give  security  for 
such  expenses,  and  in  case  of  their  rdVisal 
may  refuse  to  order  the  inquiry  to  be  held. 

Attendance  at  Sckool. 

74.  Every  school  board  may  from  time  to  time, 
with  the  approval  of  the  Education  Department, 
make  bjelaws  for  all  or  any  of  the  following  pur- 
poses: 

(1.)  Requuring  the  parents  of  children  of  such 
age,  not  less  than  five  years  nor  more  than 
tiiirteen  years,  as  may  be  fixed  by  the 
byelaws,  to  cause  such  duldten  (unless 
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there  is  some  reuonsble  ezeose)  to  attend 
school : 
(2.)  Determining  the  time  during  which  chil- 
dren ate  so  to  attend  school ;  provided 
that  no  such  byelaw  shall  prevent  the 
withdrawal  of  any  child  from  any  religious 
observance  or  instruction  in  religious  sub- 
jects, or  shall  require  any  child  to  attend 
school  on  any  day  exclusively  set  apart  for 
religious  observance  bv  the  religious  body 
to  which  his  parent  belongs,  or  shall  be 
contrary  to  anything  contained  in  any  Act 
for  regulating  the  education  of  children 
employed  in  labour : 
(3.)  Providing  for  the  remission  or  payment  of 
the  whole  or  any  part  of  the  fees  of  any 
child  where  the  parent  satisfies  the  school 
board  that  he  is  unable  from  poverty  to 
pay  the  same : 
(4.)  Imposing  penalties  for  the  breach  of  any 

byelaws: 
(5.)  Revoking  or  altering  any  byelaw  previously 

made. 
Provided  that  any  byelaw  under  this  section 
requiring  a  child  between  ten  and  thirteen  years 
of  age  to  attend  school  shall  provide  for  the  total 
or  partial  exemption  of  such  child  from  the 
obligation  to  attend  school  if  one  of  Her  Ma- 
jesty's inspectors  certifies  that  such  child  has 
reached  a  standard  of  education  specified  in  such 
byelaw. 

Any  of  the  following  reasons  shall  be  a  reason- 
able excuse ;  namely, 

(1.)  That  the  child  is  under  efficient  instruction 

in  some  other  manner: 
(2.)  That  the  child  has  been  prevented  from 
attending  school  by  sickness  or  any  un- 
avoidable cause : 
(3.)  That  there  is  no  public  elementary  school 
open  which  the  child  can  attend  within 
such  distance,  not  exceeding  three  miles, 
measured  according  to  the  nearest  road 
from  the  residence  of  such  child,  as  the 
byelaws  may  prescribe. 
The  school  board,  not  less  than  one  month 
before  submitting  any  byelaw  under  this  section 
for  the  approval  of  the  Education  Department, 
shall  deposit  a  printed  copy  of  the  proposed  bye- 
laws at  their  office  for  inspection  by  any  ratepayer, 
and  supply  a  printed  cony  thereof  gratis  to  any 
ratepayer,  and  shall  publish  a  notice  of  such 
deposit. 

The  Education  Department  before  approving 
of  any  byelaws  shall  be  satisfied  that  sncn  deposit 
has  been  made  and  notice  published,  and  shall 
cause  such  inquiry  to  be  made  in  the  school  dis- 
trict as  they  think  requisite. 

Any  proceeding  to  enforce  any  byelaw  may  be 
taken,  and  any  penalty  for  the  breach  of  any  bye- 
law may  be  reoovereo,  in  s  summary  manner; 
bnt  no  penalty  imposed  for  the  bieacfa  of  any 


byelaw  shall  exceed  sneh  amduBt  as  wifii  fbe 
costs  will  amount  to  five  shillings  for  each  offence, 
and  such  byelaws  shall  not  come  into  operatioB 
until  they  have  been  sanctioned  by  Her  Majestj 
in  Council. 

It  shall  be  lawful  for  Her  Migesty,  by  Order  in 
Council,  to  sanction  the  said  byelaws,  and  there- 
upon the  same  shall  have  effect  as  if  they  were 
enacted  in  this  Act. 

All  byelaws  sanctioned  by  Her  M^esty  in 
Council  under  tiiis  section  shall  be  set  out  in  an 
appendix  to  the  annual  report  of  the  Education 
Department. 

MiscetlaneoM. 

76.  Whev  any  school  or  any  endowment  of  & 
school  was  excepted  from  The  Endowed  SdKxds 
Act,  1869,  on  the  ground  that  euch  sdkool  was  at 
the  commencement  of  that  Act  in  receipt  of  an 
annual  parliamentaiy  grant,  the  govoning  body 
(as  defined  by  that  Act)  of  such  school  or  endow* 
ment  may  frame  and  submit  to  the  Education 
Department  a  sobeme  le^ieatiDg  snch  acfaocd  «r 
endowment. 

The  Education  Department  may  app^ve  such 
scheme  with  or  without  any  modifications  tut  they 
think  fit. 

The  same  powers  may  be  exercised  by  means 
of  such  scheme  as  may  be  exercised  by  means  of 
any  scheme  under  Ine  Endowed  S<^iocl8  Act, 
1869 ;  and  such  scheme,  when  approved  by  the 
Education  Department,  shall  have  efEect  as  if  it 
were  a  scheme  made  under  that  Act.' 

A  certificate  of  the  Education  Departmeot  tiwt 
a  school  was  at  the  commencement  of  Tbe  En- 
dowed Schools  Act,  1869,  in  receipt  of  an  annual 
parliamentary  grant,  shall  be  conchisiTa  efidone 
of  that  fact  for  all  purposes. 

76.  Where  the  manaffers  of  any  pubUc  elemen- 
taiy  school  not  pro\-ided  by  a  school  board  desire 
to  have  their  school  inspected  or  the  scholara 
therein  examined,  as  well  in  respect  of  religions 
as  of  other  subjects,  by  an  inspector  other  than 
one  of  Her  Miyesty's  inspectors,  such  managers 
may  fix  a  day  or  days  not  exceeding  two  in  any 
one  year  for  such  inspection  or  examination. 

The  managers  shall,  not  less  than  fourteen  days 
before  any  day  so  fixed,  cause  public  notice  of  toe 
day  to  be  given  in  the  school,  and  notice  in  writ- 
ing of  such  day  to  be  conspicuously  afiBjced  in  tbe 
school. 

On  any  such  day  any  religious  observance  may 
be  practised,  and  any  instruction  in  reli^ous  sub- 
jects given  at  any  time  during  the  meetmg  of  the 
school,  but  any  scholar  who  has  been  vithdrawn 
by  his  parent  frvm  any  religious  observance  or 
instruction  in  religious  subjects  shall  not  be  re- 
quired to  attend  the  school  on  axsf  such  day. 

77.  Where  a  parish  is  situated  parG^  within 
and  partly  without  a  bortmgh,  ttfe  piirt  ntuate 
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cmtMde  ct  tile  bomacii  thall  be  tal^en  to  be  £0* 
all  the  purposes  uf  this  Act,  except  as  o^erwise 
expressly  mentioned,  a  parish  by  itself,  and  the 
ntepayers  thereof  may  meet  in  vestry  in  the  same 
manner  in  all  respects  as  if  they  were  the  inhabi- 
tants of  a  pariah ;  every  such  meeting,  and  also 
the  meeting  for  the  purposes  of  this  Act  of  the 
latepayers  of  any  parish  (the  ratepayers  of  which 
have  not  usually  met  in  vestry),  shall  be  deemed 
to  be  a  vestry,  and,  save  as  provided  by  this  Act, 
be  subject  to  t^e  Act  of  the  fifty-eighth  year  of 
the  reiga  of  King  George  the  Third,  chapter 
sixW-nine,  and  the  Acts  amending  the  same,  and, 
sulgeet  as  aforesaid,  shall  be  summoned  by  the 
persons  and  in  the  mode  prescribed  by  the  Edu- 
cation Department;  and  the  overseers  of  the 
whole  parish  shall  be  deemed  to  be  the  overseers 
of  <ny  audi  part  of  a  parish. 

78.  The  Education  Department  shall,  for  the 
pnrnoses  of  The  Charitable  Trusts  Aots,  1853  to 
1869,  be  deemed  to  be  persons  interested  in  anv 
elementaiv  school  to  wluch  tiiose  Aots  are  appli- 
cable, and  the  endowment  thereof. 

79.  The  rateable  value  of  any  parish  or  school 
distoict  shall  for  the  purposes  of  this  Act  be  the 
nteaUe  value  as  stated  m  the  valuation  lists,  if 
■ny,  and  if  there  are  none,  then  as  stated  in  the 
rate  Ixx^  for  the  time  being  in  force  in  such 
parish  and  in  the  parishes  constitutii^  the  dis- 
trict ;  and  the  overseers  and  other  persons  having 
tile  custody  of  such  valoatioii  lists  and  rate  book 
•hall,  «lien  required  l^  the  sohotd  board,  produce 
mub  lists  and  rate  book  to  the  school  boaid,  and 
allow  the  sohodl  board  and  any  person  appointed 
by  them  to  inspect  the  same,  and  take  copies  of 
or  extracts  therefrom. 

80.  Notices  and  other  matters  required  by  this 
Act  to  be  published  shall,  unless  otherwise  ex- 
pressly provided,  be  published, — 

(1.)  By  advertisement  in  some  one  or  more 
of  the  newspapers  circulating  ra  the  district 
or  place  to  wbuch  such  notice  relates  : 

(2.)  By  causing  a  copy  of  such  notices  or  other 
matter  to  be  publuhed  to  be  affixed,  durii^ 
not  less  than  twelve  hours  in  the  day,  on 
Sundar  on  or  near  the  principal  doors  of 
every  church  and  chapel  in  sucn  district  or 
place  to  which  notices  are  usuaUv  affixed, 
and  at  every  other  place  in  such  distriot  or 
place  at  wluoh  notices  are  usually  afi^ed. 

81.  Certificates,  notices,  requisitions,  orders, 
precepts,  and  all  documents  required  by  this  Act 
to  be  served  or  sent  mav,  unless  otherwise  ex- 
pressly provided,  be  served  and  sent  by  post,  and, 
till  the  contrary  is  proved,  shall  be  deemed  to 
hav«  been  served  and  received  respectively  at  the 
time  when  the  letter  containing  the  same  would 


bedelivered  in  the  «»dinar)r  course  of  post;  and 
in  proving  such  service  or  sending  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the 
certificate,  notice,  requisition,  order,  precept,  or 
document  was  prepaid,  and  properly  addiewed, 
and  put  into  the  post. 

82.  Certificates,  notices^  requisitions,  orders, 
and  other  documents  may  be  served  on  a  school 
board  by  serving  the  same  on  their  clerk,  or  by 
sending  tiie  same  to  or  delivering  the  sune  at  the 
office  of  such  board. 

-  Certificates,  notices,  requisitions,  orders,  pre- 
cepts, and  otiier  documents  may  be  in  writing  or 
in  print,  or  partly  in  writing  and  partlv  in  print, 
ana  if  requiring  authentication  by  a  school  board 
may  be  signed  by  their  clerk. 

83.  All  orders,  minutes,  certificates,  notices, 
requisitions,  and  documents  of  the  Education 
Department,  if  purporting  to  be  signed  by  some 
secretary  or  assistant  secretary  of  the  Education 
Dei)artment,  shall,  until  the  contrary  is  proved, 
be  deemed  to  have  been  so  signed  and  to  have 
been  made  by  the  Education  Depajrtment,  and 
may  be  proved  by  the  production  of  a  copy  thereof 
puroorting  to  have  been  so  signed. 

The  Documentary  Evidence  Act,  1868,  shall 
apply  to  the  Education  Department  in  like  man- 
ner as  if  the  Education  Department  were  men- 
tioned in  the  first  column  of  the  schedule  to  that 
Act,  and  any  member  of  the  Education  Departs 
ment,  or  any  secretary  or  assistant  secretary  of 
the  Education  Department,  were  mentioned  in 
the  second  column  of  that  schedule. 

84.  After  the  expiration  of  three  months  firom 
thb  date  of  any  order  or  requisition  of  the  Edu- 
cation Department  under  this  Act,  such  order  or 
requisition  shall  be  presumed  to  have  been  duly 
made,  and  to  be  within  the  powers  of  this  Act, 
and  no  objection  to  the  legafi^  thereof  shall  be 
entertained  in  any  legal  proceeding  whatever. 

85.  A  school  board  may  appear  in  all  legal  pro- 
ceedings by  their  clerk,  or  by  some  memb^  of  tbe 
board  authorised  by  a  resolution  of  the  board; 
and  every  such  resolution  shall  appear  upon  the 
minutes  of  the  proceedings  of  the  board,  but  every 
such  resolution  shall,  until  the  contrary  is  proved, 

~  be  deemed  in  any  legal  piDceeding  to  appear  upon 
such  minutes. 

86.  The  provisions  of  the  School  Sites  Acta 
with  respect  to  the  tenure  of  the  office  of  tiie 
schoolmaster  or  schoolmistress,  and  to  the  re- 
covery of  possession  of  any  premises  held  over  by 
a  master  or  mistress  who  has  been  dismissed  or 
ceased  to  hold  office,  shall  extend  to  the  case  of 
any  school  provided  by  a  school  board,  and  of 
any  n«ster  or  miatreM  of  such  school,  in  the 
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iame  manner  u  if  the  adiool  boud  wen  tbt 
trnsteea  or  roanagne  of  the  school  as  mentioned 
in  those  Acts. 

87.  Every  ratepayer  in  a  school  district  may  at 
all  reasonable  times,  without  payment,  inspect 
and  take  copies  of  and  extracts  nom  all  books 
and  documents  belonginf;  to  or  nnder  the  con- 
trol of  the  school  board  of  such  district. 

Any  person  who  hinders  a  ratepayer  from  so 
inspectinff  or  takinx  copies  of  or  extracts  tram 
any  book  or  document,  or  demands  a  fee  for 
allowing  him  so  to  do,  shall  be  liable,  on  sum- 
mary cooTiction,  to  a  penalty  not  exceeding  fire 
pounds  for  each  offienoe. 

88.  If  any  returning  officer,  clerk,  or  other  per- 
son engaged  in  an  election  of  a  school  board 
under  this  Act  wilfully  makes  or  causes  to  be 
made  an  incorrect  return  of  the  votes  given  at 
such  election,  every  such  offender  shaB,  upon 
summary  conviction,  be  liable  to  a  penalty  not 
exceeding  fifty  pounds. 

89.  If  any  person  wilfully  personates  any  per- 
son entitled  to  vote  in  the  election  of  a  school 
board  under  this  Act,  or  answers  falsely  any  ques- 
tion put  to  him  in  voting  in  pursuance  of  an 
order  made  under  the  second  schedule  to  this 
Act,  or  falsely  assumes  to  act  in  the  name  or  on 
the  b^alf  of  any  person  so  entitled  to  vote,  he 
shall  be  liable,  on  summaiy  conviction,  for  every 
such  offence  to  a  penalty  not  exceeding  twenty 
pounds. 

90.  If  any  person  knowingly  personate  and 
falsely  assume  to  vote  in  the  name  of  any  peraon 
entitled  to  vote  in  any  election  under  this  Act,  or 
forge  or  in  any  way  falsify  any  name  or  writing 
in  any  paper  purporting  to  contain  the  vote  or 
votes  of  any  person  voting  in  any  such  election, 
or  by  any  contrivance  attempt  to  obstruct  or 
prevent  the  purposes  of  any  such  election,  or 
wilfully  contravene  any  regulation  made  by  the 
Education  Department  under  the  second  schedule 
to  this  Act  with  respect  to  the  election,  the  con- 
travention of  which  is  expressed  to  involve  a 
penalty,  the  person  so  offending  shall  upon  sum- 
mary conviction  be  liable  to  a  penalty  of  not 
more  than  fifty  pounds,  and  in  default  of  pay- 
ment thereof  to  be  imprisoned  for  a  term  not 
exceeding  six  months. 

91.  Any  person  wiio  at  the  election  of  any 
member  of  a  school  board  or  any  ofBcer  ap}>ointed 
for  the  purpose  of  stKh  election  is  guilty  of 
corrupt  practices  shall,  on  conviction,  for  each 
offence  be  liable  to  a  penalty  not  exceeding  two 
pounds,  and  be  disqualified  for  the  term  of  six 
years  after  such   election   firom  exercising  any 


firsncIriK  at  any  eikotkn  undar  tlua  Act,  er  at 
anymunioipal  or  parliamentary  election. 

llie  term  cnrrupt  practices  in  this  seetkni 
includes  all  briheiy,  treating,  and  undoe  in- 
iuence  whidi  nnder  any  Act  relating  to  a  par- 
liamentary election  renders  muh  elactim  void. 

92.  Any  penalty  and  any  money  wfaidi  under 
this  Act  is  recoverable  summarily,  and  all  pip- 
eeedings  under  t^iis  Aet  which  vaaj  be  taken  in 
a  snmmaiy  manner,  may  be  recovered  and  taken 
before  two  justices  in  manner  direeted  by  an  Aet 
of  the  session  of  the  deventh  and  twenlh  yean 
of  the  reign  of  Her  present  Majesfy,  diaptcr 
fevty-tfaree,  intituled  "An  Act  to  fainlitate  the 
"  perfoimanoe  of  the  duties  of  justices  of  tht 
"  peace  o«t  of  aeedona  within  Englaad  sod 
"  Wales  with  respect  to  sumraay^  oonvicb»i 
"  and  orders,"  ana  the  Acts  amending  the  t 


93.  In  the  case  of  the  borough  of  Oxford,  the 

Srovisiona  of  this  Act  relating  to  boroughs  shiQ 
a  construed  as  if  the  local  board  were  thenin 
mentioned  instead  of  the  council;  if  a  sdiool 
board  is  formed  in  the  borough  of  Oxford,  one 
third  of  the  school  board  shall  be  elei^  by  the 
univerai^  of  Oxford,  or  the  eoU^^es  and  h^ 
therein,  in  sn(^  manner  as  may  be  directed  bf 
the  Education  Department  by  an  orda  made 
under  the  power  contraied  in  the  second  schedule 
to  this  Act. 

94.  The  schedulea  to  this  Act  shan  beof  the 
same  force  as  if  they  were  enacted  in  this  Act, 
and  the  Acts  mentioned  in  the  fourth  schedi^to 
tbis  Act  may  be  cited  in  the  manner  in  that 
schedule  mentioned. 

95.  Every  sdiool  board  ahall  make  such  report 
and  returns  and  give  sndi  information  to  the 
Education  Department  as  the  departanent  nuy 
from  time  to  time  require. 

(II.)  Parliamentary  Grant. 

96.  After  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  seventy-one  bo 
parliamentary  grant  shall  he  made  to  any  d^ 
mentary  school  which  is  not  a  public  elementsiy 
school  within  the  meaning  of  this  Act. 

No  parliamentary  grant  ahall  be  nude  in  aid 
of  building,  enlarging,  improving,  or  fitting  np 
any  elementary  school,  except  in  pursuance  of  a 
memorial  duly  signed,  and  oontaming  the  infoi- 
mation  required  by  the  Education  Department 
for  enabling  them  to  decide  on  the  application, 
and  sent  to  the  Education  Department  on  or 
before  the  thirty-first  day  of  December  one  thou- 
sand eight  hundred  and  seventy. 

97.  The  conditions  required  to  be  fulfilled  by 
an   elementary  sdiool   m  order  to  obtain  an 
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aamal  piriiamentarf  gnat  shaU  be  those  con- 
tained in  tiie  minutes  of  the  Edacotion  Depui- 
ment  in  force  for  the  time  bein)^,  and  shall 
amongst  other  matters  provide  that  after  the 
thntr^fint  day  of  Mann  one  thoosand  eight 
hiwdred  and  seTenty-<Rie — 

(I.)  Such  grant  shall  not  be  made  in  respect 

of  any  mstruction  in  re%ions  sulqeots : 
(3.)  Sudi  grant  shall  not  tor  tear  year  exceed 
the  income  of  the  school  for  that  year 
which  was  derived   firom  voluntary  oon- 
tribations,  and  &om  school  fees,  and  from 
any  sources  other  than  the  parliamentary 
grant; 
l>nt  snch  oMiditions  shall  not  reqmre  that  the 
sdiool  shall  be  in  connexion  witii  a  religions 
denomination,  or  that  religious  instruction  shall 
be  ffiven  in  tiie  school,  and  shall  not  give  any 
pveJerenoe  or  advairiage  to  any  school  on  the 
f^Tound  that  it  is  or  is  not  provided  by  a  school 
board: 

Provided  that  where  the  school  board  satisfy 
tin  Edooadon  Department  that  in  any  year 
ending  the  twenty-ninth  of  September  the  sum 
required  for  the  purpose  of  the  annual  expenses 
of  the  school  board  of  any  school  district,  and 
•etualljr  paid  to  the  treasurer  of  such  board  bv 
the  laong  authority,  amounted  to  a  sum  which 
would  have  been  raised  by  a  rate  of  threepence 
io  the  pound  on  the  rateable  value  of  such  dis- 
trict, and  any  such  rate  would  have  produced 
less  than  twenty  pounds,  or  less  than  seven 
shillings  and  sixpence  per  child  of  the  number 
of  children  in  average  attendance  at  the  public 
elementary  schools  provided  by  such  school 
board,  such  school  board  shall  be  entitled,  in 
addition  to  the  annual  parliamentary  grant  in 
aid  of  the  public  elementary  schools  provided  by 
them,  to  such  further  sum  out  of  moneys  provided 
by  Parliainent  as,  when  added  to  the  sum  ao* 
tiudly  so  paid  by  the  rating  autiiority,  would,  as 


the  case  may  be,  make  up  the  sum  of  twenty 
pounds,  or  the  sum  of  seven  shillings  and  six- 
pence for  each  such  child,  but  no  attendance 
shall  be  reckoned  for  the  purpose  of  calculating 
snch  average  attendance  unless  it  is  an  attendance 
as  defined  m  the  said  minutes : 

Provided  that  no  such  minute  of  the  Education 
Department  not  in  force  at  the  time  of  the 
passing  of  this  Act  shall  be  deemed  to  be  in 
force  until  it  has  lain  for  not  less  than  one  month 
on  the  table  of  botii  Houses  of  Parliament. 

98.  If  the  managers  of  any  school  which  is 
situate  in  the  district  of  a  sdiool  board  acting 
under  this  Act,  and  is  not  previously  in  receipt 
of  an  annual  parliamentary  grant,  whether  such 
managers  are  a  school  board  or  not,  apply  to  the 
Education  Department  for  a  parliamentary  grant, 
the  Education  Department  may,  if  they  think 
that  such  school  is  unnecessary,  refuse  such 
application. 

fhe  Education  Department  shall  cause  to  be 
laid  before  both  Houses  of  Parliament  in  every 
year  a  special  report  stating  the  cases  in  which 
they  have  refused  a  grant  under  this  section 
during  the  preceding  year,  and  their  reasons  for 
each  such  refusal. 

99.  The  managers  of  every  elementary  school 
shall  have  power  to  fulfil  the  conditions  required 
in  pursuance  of  this  Act  to  be  fulfilled  in  oriet 
to  obtMn  a  parliamentary  grsnt,  notwithstanding 
any  provision  contained  in  any  instrument  regu- 
lating the  trusts  or  management  of  their  school, 
and  to  apply  such  grant  accordingly. 

Report. 

100.  The  Education  Department  shall  in  every 
year  cause  to  be  laid  before  both  Houses  of  Pai^ 
Uament  a  report  of  their  proceedings  under  this 
Act  during  the  preceding  year. 


FiBST  SCHBOULB. 


School  District. 


School  Board. 


The  Metropolis 


The  school  board 
appointed  under  this- 
Act. 


Local  Bate. 


In  the  city  of  Lon- 
don the  consolidated 
rate. 

In  the  parishes  men- 
tioned in  schedule  A. 
and  the  districts  men- 
tioned in  schedule  B. 
to  the  Metropolis  Ma- 
nagement Act,  1856, 
the  general  rate,  and 
ftind  raised  by  the  ge- 
neral nte. 


Rating  Authority. 


The  commissioners  of 
sewers. 

In  the  parishes  the 
vestry,  and  in  the 
districts  the  district 
board. 
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School  District 


School  Board. 


Boroughs,  except  Oxford  ■ 


District  of  the  local  board 
of  Oxford. 

Parishes  not  included  in 
any  of  the  above-men- 
tioned districts. 


The  school  board 
appointed  under  this 
Act. 

The  school  board 
appointed  under  this 
Act. 

The  school  board 
appointed  under  this 
Act. 


Local  Bate. 


In  places  mentioned 
in  schedule  C.  to  the 
said  Act,  the  rate  le- 
vied for  the  purposes 
of  the  Metropolitan 
Poor  Act,  1867,  and 
any  Act  amending  the 
same. 

The  borough  fund 
or  borough  rate. 

Rate  leviable  by  the 
local  board. 

The  poor  rate 


Bating  Authority. 


The  jpiaaters  of  tb« 
bench,  treasurer,  go- 
vernors, or  other  per- 
sons who  have  the 
chief  <^Dtrol  or  autho- 
rity in  such  place. 

The  council. 


The  local  board. 


The  overseers. 


Second  Schedule. 


First  Part. 

Rules  respecting  Election  and  Retirtment  qf 
Members  of  a  School  Board. 

1.  The  election  of  a  school  board  shall  be  held 
at  such  time,  and  in  such  manner,  and  in  accor- 
dance with  such  regulations  as  the  Education  De- 
partment may  from  time  to  time  by  order  prescribe, 
and  the  Education  Department  may  by  order 
appoint  or  direct  the  appointment  of  any  ofScers 
requisite  for  the  purpose  of  such  election,  and 
do  all  other  necessary  things  preliminary  or  in- 
cidental to  such  election  :  IVovided,  that  any  poll 
shall  be  taken  in  the  metropolis  in  like  manner 
as  a  poll  is  ti^en  under  "  The  Metropolis  Manage- 
ment Act,  1855,"  and  shall  be  taken  in  any  othw- 
district  in  like  manner  as  a  poll  of  burgesses  or 
ratepayers  (as  the  case  may  be)  is  usuaUy  taken 
in  such  district. 

2.  The  expenses  of  the  election  and  taking  the 
poll  in  any  district  other  than  the  metropolis 
shall  be  paid  by  the  school  board  out  of  the  school 
fund. 

3.  An  order  made  by  the  Education  Depart- 
ment under  the  power  contained  in  this  paft  of 
this  schedule  shall,  as  regards  any  election  held 
before  the  first  day  of  September  one  thousand 
eight  hundred  and  sevens-one,  be  deemed  to  be 
within  the  powers  of  this  schedule,  and  to  have 
been  duly  made  and  have  effect  as  if  it  were 
enacted  in  this  schedule,  ^ut  shall  not  be  of  any 
force  as  regards  any  election  after  the  said  date 
unless  it  has  been  confirmed  by  Parliament. 

4.  Any  such  order  so  mr  as  relates  to  the  me- 
tropolis shall  supersede  any  provisions' contained 


in  the  Acts  relating  to  the  election  of  common 
councilmen,  and  in  the  Metropolis  Management 
Act,  1855,  and  the  Acts  amenaing  the  same. 

5.  If  from  any  cause  no  members  are  elected  at 
the  time  at  which  they  ought  to  be  elected  in 
accordance  with  this  Act,  then — 

(a.)  In  the  case  of  the  first  election  the  Ednca- 
tion  Department  may  appoint  anotiier  day 
for  the  election,  or  may  proceed  as  in  l!ie 
case  of  a  school  board  in  default : 

(i.)  In  the  case  of  a  triennial  election  the  re- 
tiring members,  or  so  many  as  are  willing 
to  serve,  shall  be  deemed  to  be  re-elected, 
or,  if  aU  the  retiring  members  refuse  to 
serve,  the  Education  Department  may 
appoint  another  day  for  the  election,  or 
may  proceed  as  in  thb  case  of  a  school 
board  in  default. 

6.  If  an  insufficient  number  of  naembers  are 
elected,  or  if,  in  the  case  of  no  members  being 
elected,  some  of  the  retiring  members  are  and 
some  are  not  willing  to  serve,  the  school  board, 
so  far  as  it  is  constituted,  shtQl  Meet  a  person  to 
fill  each  \-acancy. 

7.  No  election  under  this  Act  shall  be  ques- 
tioned on  the  ground  of  the  title  of  the  returning 
officer,  or  any  person  presiding  at  the  poll,,or  any 
officer  connected  with  the  election. 

8.  Notice  of  the  election  of  a  person  to  be  a 
member  of  the  school  board  shall  be  sent  to  that 
person  by  the  returning  officer :  in  the  case  of  the 
first  election  such  notice  shall  be  accomptmied  by 
a  summons  to  attend  the  first  meeting  of  the 
school  board  at  the  prescribed  time. 

9.  The  day  for  the  triennial  rettrtaBOit  rf 
members  shall  be  the  prescribed  daj. 

10.  The  first  members  shall  retire  from  office 
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oa  the  d«y  for  retbement  whidk  eomes  next  after 
the  expiration  of  three  years  firom  ihe  day  fixed 
for  the  first  etection. 

11.  Members  chosen  to  fill  the  offices  of  retiring 
members  shall  come  into  office  on  the  day  for 
retirement,  and  shall  hold  office  for  three  years 
only. 

12.  Any  person  who  ceases  to  be  a  member  of 
the  school  board  shaD,  unless  disqualified  as 
herein-aftw  mentioned,  be  re-eligible. 

13.  A  member  of  the  school  board  may  resign 
on  giving  to  the  board  one  month's  previous 
notice  in  writing  of  his  intention  so  to  do. 

14.  If  a  member  of  the  school  board  absents 
lumself  during  six  successive  months  from  all 
meetangs  of  the  board,  except  ftom  temporary 
illness  or  other  cause  to  be  approved  by  the 
hoard,  or  is  punished  with  imprisonment  for  any 
crime,  or  is  adjudged  bankrupt,  or  enters  into  a 
composition  or  arrangement  with  his  creditors, 
Rich  person  shall  cease  to  be  a  member  of  the 
school  board,  and  his  office  shall  thereupon  be 
vacant. 

16.  If  any  casual  vacancy  in  office  occurs  by 
death,  resignation,  disqualincation,  or  otherwise, 
an  election  shall  be  held  in  manner  directed  by 
an  order  made  under  the  power  contained  in  this 
part  of  this  schedule. 

16.  If  by  any  means  the  number  of  members 
of  a  school  board  is  reduced  to  less  than  the 
niimber  required  for  a  quorum,  the  Education 
Department  may  proceed  as  if  such  board  were  a 
board  in  default,  or  may  direct  an  election  to  be 
held  to  fill  up  the  vacancies  in  manner  directed 
by  an  order  made  under  the  power  contained  in 
this  part  of  this  schedule. 

I/.  The  member  chosen  to  fill  up  a  casual 
vacancy  shall  retain  his  office  so  long  only  as  the 
vacating  member  would  have  retained  the  same 
if  no  vacancy  had  occurred. 

18.  If  the  number  of  the  board  is  reduced  in 
pursuance  of  the  provisions  of  this  Act,  the 
chairman  of  (he  board  shall  at  some  meeting,  as 
soon  as  may  be  after  such  reduction,  determine 
by  ballot  on  the  members  who  shall  retire,  so  as 
to  reduce  the  number  of  the  board  to  the  nimiber 
to  which  it  is  so  reduced. 

19.  The  term  "prescribed"  in  this  schedule 
means  prescribed  by  some  minute  or  order  of  the 
Education  Department. 


Second  Pabt. 


Rale*  respec^mff  Retohttions  fttr  AppUeation  for 
School  Board. 

1 .  The  meeting  of  a  councU  for  the  purpose  of 
passing  such  a  resolution  shall  be  summoned  in 
the  manner  in  which  a  meeting  of  the  council  is 
otdioarily  sommoned,  and  the  resolution  shall  be 


passed  by  a  majority  of  tiie  members  piesent  snd . 
vottngon  the  question. 

2.  The  resolution  passed  by  the  persons 'who 
would  elect  the  school  board  shall  be  passed  in 
like  manner  as  near  as  mav  be  as  that  in  which 
a  member  of  the  school  beard  is  elected,  with 
such  necessary  modifications  as  may  be  contained 
in  any  order  made  under  the  powers  of  the  first 
part  of  this  schedule,  and  such  powers  shall 
extend  to  the  pasmng  of  the  resolution  in  like 
manner  as  if  it  were  an  election,  but  the  expenses 
incurred  with  reference  to  such  a  resolution  shall 
be  paid  by  the  overseers  out  of  the  poor  rate. 

3.  If  a  resolution  is  rejected,  the  resolution 
shall  not  be  again  proposed  until  the  lapse  of 
twelve  months  ^m  the  date  of  such  rejection. 


TuiBD  Fart. 


Rules  for  Election  of  School  Board  in  Metropolis. 

1.  If  any  person  be  returned  for  more  than  one 
division  he  snail,  at  or  before  the  first  meeting  of 
the  school  board  after  such  Section,  signify  in 
writing  to  the  board  his  decision  as  to  the  division 
which  he  may  desire  to  represent  on  such  return, 
and  if  he  fails  so  to  do  the  school  board  shall 
decide  the  division  which  he  shiJl  represent ;  and 
upon  any  such  decision  the  office  of  member  for 
the  other  division  shall  be  deemed  vacant. 
Such  vacancy  shall  be  filled  up  by  an  election  to 
be  held  in  manner  directed  by  an  order  made 
und^r  the  power  contained  in  the  first  part  of 
this  schedule. 

2.  The  provisions  in  the  first  part  of  this  sche- 
dule shall  apply  in  the  case  of  the  school  board 
in  the  metropolis. 

3.  The  provisions  in  the  first  part  of  this  sche- 
dule with  respect  to  the  proceemngs  in  ihe  case 
of  no  members  being  elected  for  a  school  district 
shall  not  only  apply  to  the  whole  of  tiie  metropolis, 
but  shall  apply  to  the  case  of  no  members  being 
elected  for  any  particular  division,  with  this 
qualification,  that  the  Education  Department 
snail  not  proceed  as  in  the  case  of  a  school  board 
in  default,  but  may  direct  that  persons  may  be 
elected  by  the  school  board  to  De  members  for 
such  division. 

4.  In  the  places  named  in  schedule  (C.)  to 
"The  Metropolis  Management  Act,  1855,"  the 
expenses  of  the  election  shall  be  paid  out  of  tiie 
local  rate,  and  sueh  rate,  or  any  increase  of  the 
rate,  may  be  levied  for  the  purpose. 

6.  The  day  for  the  retirement  of  members  from 
office  shall  be  the  first  day  of  December. 

6.  Any  casual  election  shall  be  held  on  the 
day  fixed  by  the  school  board,  and  shall  be  an 
election  for  the  division  a  member  for  which  has 
created  the  vacancy. 
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7.  If  any  VIICW1C7  is  filled  up  by  the  school 
board  the  election  shall  be  by  the  whole  school 
board. 


Third  Schedulb. 


Proceeding*  of  School  Board. 

1.  The  board  shall  meet  for  the  despatch  of 

business,  and  shall  from  time  to  time  make  such 
regulations  with  respect  to  the  summoning,  notice, 
place,  management,  and  adjournment  of  such 
meetings,  and  generally  with  respect  to  the  trans- 
action and  management  of  business,  including 
the  quorum  at  meetings  of  the  board,  as  they 
think  fit,  subject  to  the  following  conditions  : — 
(a.)  The  first  meeting  shall  be  held  on  the 
third  Thursday  after  the  election  of  the 
board,  and  if  not  held  on  that  day  shall 
be  held  on  some  day  to  be  fixed  oy  the 
Education  Department : 
(b.)  Not  less  than  one  ordinary  meeting  shall 
be  held  in  each  month ;  one  meeting  shall 
be  held   as  soon  as  possible  after  every 
triennial  election  of  members : 
(e.)  An  extraordinary  meeting  may  be  held  at 
any  time  on  the   Ti\-ritten  requisition  of 
three  members  of  the  board  aiddressed  to 
the  clerk  of  the  board  : 
(d.)  The  quorum  to  be  fixed  by  the  board  shall 
consist  of  not  less  than  three  members, 
and  in  the  case  of  the  metropolis  not  less 
than  nine  members : 
(«.)  Every    question    shall    be  decided  by  a 
majority  of  votes  of  the  members  present 
and  voting  on  that  question  : 
(/.)  The  names  of  the  members  present,  as 
well  as  of  those  voting  upon  eacn  question, 
shall  be  recorded : 
(ff.)  No  business  involving  the  appointment  or 
dismissal  of  a  teacher,  any  new  expense, 
or  any  payment  (except  the  ordinary  perio- 
dical payments),  or  any  business  which 
under  this  Act  requires  the  consent  of  the 
Education  Department,  shall  be  transacted 
unless  notice  in  writing  of  such  business 
has  been  sent  to  every  member  of  the 
board    seven    days    at    least   before  the 
meeting. 

2.  The  board  shall  at  their  first  meeting,  and 
afterwards  from  time  to  time  at  their  first  meeting 
after  each  triennial  election,  appoint  some  person 
to  be  chairman,  and  one  other  person  to  be  vice- 
chairman,  for  the  three  years  for  which  the  board 
hold  office. 

3.  If  any  casual  vacancy  occurs  in  the  office  of 
chairman  or  vice-chairman  the  board  shall,  as 
soon  as  they  conveniently  can  after  the  occurrence 
of  such  vacancy,  choose  one  of  their  members  to 
fill  such  vacancy,  and  every  such  chairman  or 
vice-chairman  so  elected  a»  last  aforesaid  shall 


continue  in  office  so  long  only  aa  the  pcfson  in 
whose  place  he  may  be  so  elected  would  have 
been  entitled  to  continue  if  such  vacancy  had  not 
happened. 

4.  If  at  any  meeting  the  chaiiman  is  not  pie- 
sent  at  the  time  appointed  fur  holding  the  same 
the  vice-chairman  shall  be  the  chairman  of  the 
meting,  and  if  neither  the  chairman  nor  vice- 
chairman  shall  be  present  then  the  members  pre- 
sent shall  choose  some  one  of  their  number  to  be 
chairman  of  such  meeting. 

5.  Incaseof  an  equality  of  votee  at  imymeetiDf; 
the  chairman  for  the  time  being  of  such  meetioK 
shall  have  a  second  or  casting  vote. 

6.  All  orders  of  the  boud  for  payment  of 
money,  and  all  precepts  issued  by  the  board,  shall 
be  deemed  to  be  duly  executed  if  signed  by  two 
or  more  members  of  the  board  authorised  to  sign 
them  by  a  resolution  of  the  board,  and  counter- 
signed by  the  clerk ;  but  in  any  legal  proceedisf; 
it  shall  be  presumed,  until  the  contrair  is  pNved, 
that  the  members  signing  any  such  order  or 
precept  were  authorised  to  sign  them. 

7.  The  appointment  of  any  officer  of  the  board 
may  be  made  by  a  minute  of  the  board,  signed 
by  the  chairman  of  the  board,  and  countersigned 
by  the  clerk  (if  any)  of  the  board,  and  any  ap- 
pointment so  made  shall  be  as  valid  as  if  it  vnre 
made  under  the  seal  of  the  board. 

8.  Precepts  of  the  board  may  be  in  the  fom 
given  at  the  end  of  this  schedule. 

Proceedings  qf  Managers  appointed  hy  a  Sekool 
Board. 

The  managers  may  elect  a  chairman  of  their 
meetings.  If  no  such  chairman  is  elected,  or  if 
the  churman  elected  is  not  present  at  tibe  time 
appointed  for  holding  the  same,  the  memben 
present  shall  choose  one  of  their  number  to  be 
chairman  of  such  meeting.  The  managers  may 
meet  and  adjourn  as  they  think  proper.  The 
quorum  of  the  managers  shall  consist  of  such 
number  of  members  as  may  be  prescribed  by  the 
school  board  that  appointed  them,  or,  if  no  num- 
ber be  prescribed,  of  three  members.  Every 
question  at  a  meeting  shall  be  determined  by  a 
miyority  of  votes  of  the  members  present  and 
voting  on  that  question,  and  in  case  of  an  equJ 
division  of  votes  the  chairman  shall  have  a  second 
or  casting  vote. 

The  proceedings  of  the  managers  shall  not  be 
invalidated  by  any  vacancy  or  vacancies  in  their 
number. 

Form  of  Precept. 

School  district  of  to  wit. 

To  the  council  [or  overseers,  ^c]  of  the  borough 
[or  parish]  of  .    These  «« 

to  require  you,  the  council  [or  overseas]  of  the 
borough  [or  parish^  of  ,  fwni  and 

out  of  the  moneys  in  the  hands  of  your  treasurer 
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[or  your  hands'],  to  pay  on  or  before  the 

day  of  into  the  hands  otA.B., 

tieasurer  of  the  school  board  of  the  said  district, 
the  sum  of  bein^  the  amonnt  re- 

quired for  the  expenses  of  the  said  school  board 
up  to  the  of  18        ; 

and  if  there  are  no  moneys  in  the  hands  of  your 


treasurer  [or  your  hands]  to  raise  the  same  by 
means  of  a  rate. 

(Signed)        CJ).,  f  Members  of  the  school 
\      board  of  the  district 
E.F.,  L      of 

_  „  /  Qerk  of  the  said  school 
^•"•'1.     board. 


Fourth  Schbdulk. 


School  Sitks  Acts. 
The  following  Acts  may  be  cited  together  as  the  "  School  Sites  Acta,  1841  to  1851." 


Tear  and  Chi^tter  of  Act. 

O^tle  of  Act 

ort  Title  by  which  Actt 
may  be  cited. 

4  &  6  Vict.  c.  38. 
7  &  8  Vict.  c.  37. 

12  &  13  Vict.  c.  49. 
14  &  16  Vict.  c.  24. 

An  Act  to  a£Pord  further  fiMnlities  for  the 
conveyance  and  endowment  of  sites  for 
schools. 

An  Act  to  secure  the  terms  on  which 
grants  are  made  by  Her  Majesty  out  of 
uie  Parliamentary  grant  for  the  educa- 
tion of  the^poor;  and  to  explain  the 
Act  of  the*  fifth  year  of  Her  present 
Mt^esty,  for  the  conveyance  of  sites  for 
schools. 

An  Act  to  extend  and  explain  the  pro- 
visions of  the  Acts  for  the  granting  of 
sites  for  schools. 

An  Act  to  amend  the  Acts  for  the  grant- 
ing of  sites  for  schools. 

The  School  Sites  Act,  1841 . 
ITie  School  Sites  Act,  1844. 

The  School  Sites  Act,  1849. 
The  School  Sites  Act,  1851. 

Fifth  Schedule. 


Divisions  op  Metropolis. 


Name  of  DiTision. 

Name  of  Division. 

Mairlebone. 
Finsbury. 
Lambeth. 
Tower  Hamlets. 
Hackney. 

Westminster. 
South  wark. 
City. 
Chelsea. 
Greenwich. 
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Chap.  76. 
The  Absconding  Debtors  4et,  1870. 


ABSTKACT  OF  THE   BNACTMBMTS. 

1.  Provisions  of  Bankruptcy  Act,  1869,  extended. 

2.  When  arrest  not  valid. 

3.  Security  for  debt  given  after  arrest. 

4.  Construction  ef  terfM. 
6.  Costs  and  fees. 

6.  Short  tUle. 


An    Act    to    £ficilitate    the    Arrest    of 
Absconding  Debtors. 

(9th  August  1870.) 

Whkrbab  the  laws  now  in  force  for  the  arrest 
of  debtors  absconding  from  England  are  in- 
sufficient for  that  purpose  : 

And  whereas  frauds  may  be  perpetrated  upon 
creditors  by  insolvent  debtors  departing  for 
distant  countries  before  the  necessary  proceed- 
ings can  be  taken  to  make  them  bankrupt : 

fie  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majestr,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  anuiority  of  the  same,  as 
follows : 

1 .  That  the  provisions  of  the  Bankruptcy  Act, 
1869,  be  extended  in  manner  following : 

The  Court  may,  by  warrant  addressed  to  any 
constable  or  prescribed  officer  of  the  Court,  cause 
a  debtor  to  be  arrested  and  safely  kept  as  pre- 
scribed until  such  time  as  the  Court  may  order, 
if,  after  a  debtor's  summons  has  been  granted 
in  the  manner  prescribed  by  the  said  Act,  and 
before  a  petition  of  bankruptcy  can  be  presented 
against  him,  it  appear  to  tbe  Court  that  there  ia 
probable  reason  for  believing  that  be  is  about  to 
go  abroad,  with  a  view  <h  avoiding  payment 
of  the  debt  for  which  the  summons  has  been 
granted,  or  of  avoiding  service  of  a  petition  of 
bankruptcy,  or  of  avoiding  appearing  to  such 
petition,  or  of  avoiding  examination  in  reject 
of  his  i^airs,  or  otherwise  avoiding,  delaying,  or 
embarrassing  proceedings  in  bankruptcy :  Pro- 
vided always,  that  nothing  herein  contained  shall 
be  construed  to  alter  or  qualify  the  right  of  the 
debtor  to  apply  to  the  Court  in  the  prescribed 


manner  to  dismiss  the  said  sununons  aa  in  the 
gnd  Act  is  provided,  or  to  pay,  secure,  or  com- 
pound for  the  said  debt  within  the  time  by  the 
said  Act  provided,  without  hdag  deemed  to  have 
committed  an  act  of  bankruptcy;  and  provided 
also,  that  upon  any  such  jAyment  or  oompoaWon 
being  made,  or  such  security  offered  as  the  Court 
shall  think  reasonable,  the  said  debtor  AaS.  be 
discharged  out  of  custody,  unless  the  Court  (hsll 
otherwise  order. 

2.  No  arrest  shall  be  valid  or  protected  imder 
this  Act  unless  the  debtor,  before  or  at  the  time 
of  his  arrest,  shall  be  served  with  the  debtor's 
summons. 

3.  No  payment  or  composition  of  a  debt  ni»^ 
or  seburity  for  the  same  given  after  an  arrest 
made  under  the  provisions  of  this  Act  shall  be 
exempted  from  tne  provisions  of  the  said  Act 
Nlttting  to  fravdolent  preferenees. 

4.  The  twins  used  in  this  Act  shall  have  Ae 
same  meaning  as  they  have  in  the  said  recited 
Act,  and  this  Act  shall  be  read  and  construed 

therewith. 

&.  The  costs  and  fees  to  be  charged  in  ««P*'} 
of  any  proceedings  authorised  shall  be  prescnowi 
in  the  hke  mannei"  in  Which  costs  and  fees  to  be 
charged  in  respect  of  proceedings  under  tne 
Bankruptcy  Act,  1869,  are  respectively  dlrtwM 
by  that  Act  to  be  presmbed. 

6.  In  citing  this  Act  in  other  Acta  of  P»rii»- 
ment,  or  in  any  instrument,  document,  or  pro- 
ceeding, it  shall  be  sufficient  to  use  the  expression 
"  The  Absconding  Debtors  Act,  18/0.' 
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Chap.  77. 
The  Juries  Act,  1870. 


1. 

2, 

3. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
11. 
18. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 


ABSTRACT  OF  THE  KNACTMKNT9. 

Commencement  of  Act.    ■ 
Application  of  Act, 
Short  titles  qfeertttin  Acts. 

Construction  of  Act  and  repeal  of  inconsistent  enactments. 
Definition  of  terms. 
Qual^ation  of  special  jurors. 
QuaUfication  of  jurors  in  Wales. 

Aliens  to  be  qualified  after  ten  years  domicile,  but  not  othenoise. 
Persons  exempt  fiwn  servis^  am  juries. 
Convicts  ^eption),  outlaws,  &c.  ^uakfUd. 
Overseers  to  specify  speeiai  jurors  In  list. 

Disquali/ieation  or  eieemptkm  to  be  pleaded  before  revision  of  list. 
Pewdty  on  overseer  for  negligence. 
Justices  to  eert^  jurf  lists  sfter  revision. 
Special  jurors'  names  to  be  retained  in  jurors  book. 

Speeud  juries  for  London  and  Middkseti  to  be  provided  in  the  same  manner  as  in  other  counties. 
Abolition  of  present  practice  of  nominatiiuf  spedaJ  juries  in  London  and  Middlesex. 
Mode  ofobtomnng  special  jury  m  LsmdoA  and  Middleset. 
Summoning  of  jurors. 
Jurors  entitled  to  six  days  notice. 
Sheriff  to  make  regulations  as  to  attendance. 
Payment  t^ jurors. 

Jurors  to  be  allowed  fire  and  refreshment. 
Judges  to  make  general  orders. 
Jury  lists  in  the  dty  of  London  to  be  made  as  before. 
Schedule. 


An  Act  to  Moend  the  Laws  relating  to 
the  qualifications,  summoning,  atten- 
dance, and  remuneration  of  Special  and 
Common  Juries.      (9th  August  1870.) 

Whereas  it  is  expedient  to  amend  the  laws 
Kgulatiog^  the  qualification,  sumnxoninff,  atten- 
dance, and  remuneratiun  of  special  and  common 
juries  in  England  and  Wales,  and  otheimse  to 
amend  the  laws  as  to  trials  by  jury  in  England 
and  Wales : 

Be  it  enacted  by  the  Queen's  most  Excellent 
M^esty,  bv  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  not  come  into  force  till  the 
second  day  of  November  one  thousand  eight 
hundred  and  seventy. 

2.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 


_  3.  The  Acts  herein-after  mentioned  may  be 

cited  for  all  purposes  by  the  short  titles  following  j 

that  is  to  Bar, 
An  Act  of  the  session  of  the  sixth  year  of  the 
reign  of  King  George  the  Fourth,  chapter 
fifty,  and  intituled  "An  Act  for  consoli- 
"  dating  and  amending  the  Laws  relative 
"  to  Jurors  and  Juries,  by  the  short  title 
of  "  The  County  Juries  Act,  1825 ;" 

this  Act  by  the  short  title  of  "The  Juries  Act. 

1870." 

4.  This  Act  shall  be  construed  as  one  with 
"The  County  Juries  Act,  1825,"  and  any  Act 
amending  the  same ;  and  such  parts  of  the  said 
Act  and  of  any  other  Act  or  Acts  as  are  incon- 
sistent with  this  Act  are  hereby  repealed. 

6.  In  this  Act — 

The  term  "  overseers  "  shall  include  church- 
wardens, and  the  term  "  quarter  sessions  " 
shall  include  general  sessions : 

The  word  "juror"  shall  mean  male  persons 
only. 
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6.  Every  man  whose  name  shall  be  in  the 
jurors  bocik  for  any  county  in  England  or  Wales, 
or  for  the  county  of  the  city  of  London,  and  who 
shall  be  legally  entitled  to  be  called  an  lesquire, 
or  shall  be  a  person  of  higher  degree,  or  shall  be 
a  banker  or  merchant,  or  who  shall  occupy  a 
private  dwelling  house  rated  or  assessed  to  the 
poor  rate  or  to  the  inhabited  house  duty  on  a 
value  of  not  less  than  one  hundred  ponnds  in 
a  town  containing,  according  to  the  census  next 
preceding  the  preparation  of  the  jury  list,  twenty 
thousand  inhabitants  and  upwards,  or  rated  or 
assessed  to  the  poor  rate  or  to  t^e  inhabited 
house  duty  on  a  value  of  not  less  than  fifty 
ponnds  elsewhere,  or  who  shall  occupy  premises 
other  than  a  farm  rated  or  assessed  as  aforesaid 
on  a  value  of  not  less  than  one  hundred  pounds, 
or  a  farm  rated  or  assessed  as  aforesaid  on  a  value 
of  not  less  than  three  hundred  pounds,  shall  be 
qualified  and  liable  to  serve  on  special  juries  in 
every  such  county  in  England  and  Wides,  and 
in  London  respectively. 

7.  So  much  of  the  said  first  section  of  the 
County  Juries  Act,  1825,  as  relates  to  the  quali- 
fication of  iiersons  as  jurors  in  Wales  is  hereby 
repealed,  and  it  ia  hereby  enacted,  that  the 
qualification  of  persons  as  jurors  in  Wales  shall 
be  the  same  as  the  quaUfication  of  persons  as 
jurors  in  England. 

8.  Aliens  having  been  domiciled  in  England 
or  Wales  for  ten  years  or  u}>wards,  if  in  other 
respects  duly  qualified,  shall  be  qualified  and 
shall  be  liable  to  ser\'e  on  juries  or  inquests  in 
England  and  Wales  as  if  they  had  been  natuial- 
bom  subjects  of  the  Queen ;  but,  save  as  afore- 
said, no  man  not  being  a  natural-bom  subject  of 
the  Queen  shall  be  qualified  to  serve  on  juries 
or  inquests  in  any  court  or  on  any  occasion 
whatsoever. 

9.  The  inhabitants  of  the  city  and  liberhr  of 
Westminster  shall,  as  heretofore^  be  exempt  from 
sen'ing  on  any  jury  at  the  sessions  of  the  peace 
for  the  cotmty  of  \6ddlesex. 

The  persons  described  in  the  schedule  hereto 
shall  be  severally  exempt  as  therein  specified 
from  being  returned  to  serve  and  from  serving 
upon  any  juries  or  inquests  whalaoerer,  and  their 
names  shall  not  be  mserted  in  the  lists  of  the 
persons  quaUfied  and  liable  to  serve  on  the  same, 
but,  save  as  aforesaid,  no  man  otherwise  qualified 
to  serve  on  such  juries  or  inquests  shall  be 
exempt  from  serving  thereon,  any  enactment, 
prescription,  charter,  graat>  or  writ  to  the  con- 
trary notwithstanding. 

10.  Provided  always,  and  it  is  hereby  enacted, 
that  no  man  who  has  been  or  shall  be  attainted 
of  any  treason  or  felony,  or  convicted  of  any 


crime  that  is  in£u&ous,  unless  he  shall  have 
obtained  a  fiee  pardon,  nor  any  man  who  is 
under  ontlawrf,  is  or  shall  be  qualified  to  serve 
on  jorics  or  mqoests  in  any  court  or  on  any 
occasion  whatsoever. 

11.  In  making  out  the  lists  of  persons  within 
their  respective  parishes  and  townships  qualified 
to  serve  as  jurors,  the  overseers  shall  speeiiy 
which  of  Bucn  parsons  are,  m  the  judgment  of 
such  overseers,  qualified  as  special  joron,  md 
shall  also  specify  in  every  case  the  natuie  of  the 
qualification  and  also  the  oooupation  and  tiie 
amount  of  the  tatiag  or  assessoient  of  ertrj  such 
person. 

12.  No  person  ^t^iose  name  shall  be  in  the 
jury  book  as  a  jnror  shall  be  entitled  to  be 
excused  from  attendance  on  the  ground  of  any 
disqualificatiast  or  exemption  other  thaa  illness 
not  claimed  by  him  at  or  befcMc  the  rerriaion  of - 
the  list  by  tiie  justices  of  the  peace,  and  »  notiee 
to  that  effect  shall  be  printea  at  the  bottom  of 
every  jury  list. 

15.  If  any  overseer,  wi^ut  reasonable  etxonse 
to  be  allowied  by  the  justiee  or  justices  hwring 
cognisance  of  the  case,  insert  in  the  list  of' 
persons  qualified  to  serve  as  jarors  prefMred  by 
him  the  name  of  any  person  whose  name  oaght 
not  to  have  been  inserted  therein,  or  omit  thue- 
from  the  name  of  any  person  whose  name  ouglit 
not  to  have  been  omitted^  he  shsdl,  on  aummaiy 
conviction,  be  UaUe  io  a  penalty  for  eaeh  offence 
not  exceeding  forty  shiUings. 

14.  Upon  completiBg  the  revision  of  the  jury 
lists,  the  justices  -at  petty  sesfions  shall  oert^ 
in  writing  that  tbey  nave '  esamiaed  sadi  listo, 
and  thtt  the  same  are,  to  the  test -of  ttew  k«ow> 
ledge  and  belief,  true  aad  proper  Ksta  of  tin- 
special  and  common  jurors  ;  and  tiie  deetsioii  of'' 
such  justices  as  to  the  qualifications  of  persons 
marked  sa  speoial  jurors  in  tiie  Hats  so  rinsed  by 
them  ahall,  as  lespeots  dioae  listsi,  be  fimd.-.  ' 

16.  Aad  whereas  by  the  thirty-ifiiat  'seetimi  ef' 
"The  County  Juriee  Act,  1825,''  it  is  enaetwli 
that  "  the  sheriff  cf  everr  county  in  Eiigla«d-«*A 
"  Wales  or  his  under  sheriff,  jum  tiu»  8iwrifls«f 
"  London  or  their  seooodaiy,  shaU,  witdin  ten' 
"  days  after  the  delivery  of  the  ju«)irs"boek  fte 
*'  the  current  year  to  eitha  of  them;  -t^m  from 
"  such  book  the  names  of  all  men  who  ahdl  be  ' 
"  described  therein  as  esquires,  persons  of  higher 
"  degree,  or  as  bankers  dr  menshaBtat"  IBe  it 
enacted,  that  nothing  in  tiu  said  section  con-' 
tained  shall  be  deemed  to  aatbonse  the  aaid 
shmffi  or  any  of  than,  or  any  nnder  shani^  w 
any  secondary,  to  remove  bom  Ae  jmnsn  teob 
the  name  of  aiiy  peaxon  by  teases  oif-hiB'rbeiiiy ' 
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thenin  dowaibed  m  an  eiquire  er  person  of 
higher  degree,  or  as  a  banker  or  meronant,  nor 
slukU  the  said  sheiiffa  or  any  sheri£P  or  under 
sheriff  or  secondary  remove  from  the  jurors  book 
the  name  of  any  person  by  reason  of  his  being 
otherwise  qualifiea  to  serve  on  special  juries. 

16.  In  London  and  Middlesex,  on  the  occasion 
of  any  sittings  of  the  superior  coarts,  or  any  of 
them,  for  the  trial  of  issues,  a  sufficient  number 
of  special  jurymen,  not  less  than  thirty  for  each 
court,  shall  be  summoned  to  try  the  special  jury 
causes  triable  at  such  sittings. 

The  said  jurymen  shall  be  summoned  in  pur- 
suance of  a  precept  under  the  hand  of  any  one 
of  the  judges  of  the  said  superior  courts  in  the 
same  manner  in  all  respects  in  which  special 
juiymen  are  summoned  in  pursuance  of  precepts 
issued  by  the  judges  of  assize. 

The  persons  summoned  in  pavsnanoe  of  such 
{veoept  shall  be  the  jury  for  the  trial  of  special 
joiy  causes  at  such  sittings  in  ike  said  courts 
itspeotively,  subject  to  such  right  o!  challenge  as 
the  parties  shall  be  entitled  to. 

A  printed  panel  of  the  jurors  so  summoned 
shsU  be  made  and '  kept,  aad  a  copy  thereof 
delivered  and  annexed  to  the  nisi  prins  record  at 
the  like  time,  in  the  same  manner,  and  upon  the 
sane  tetms  as  are  by  Uw  prescribed  with  referenee 
to  the  panel  of  oomrnoii  jurors  in  the  case  of  Lon- 
don and  Middlesex.    - 

'  Upon  the  trial  the  special  jury  sbidl  be  ballotted 
for  and  called  in  the  order  in  which  they  are 
drawn  from  the  box  in  the  same  mamier  as  com- 
mon jurors. 

Any  special  juryman  summoned  to  serve  in 
any  one  of  tiaa  said  superior  courts  shall  be 
qualified  aad  be  HaUe,  in  case  of  nevesslty,  to 
serve  in  any  other  of  the  said  oourts  as  if  be  had 
been  origisMklly  saoMaoaed  as  one  of  the  jurymen 
for  the  trial  Of  special  jory  causes  in  such  laat- 
ntentioaed  court. 

17.  The  present  practice  of  nominatinir  and 
reducing  special  jarors  in  London  and  Middlesex 
shall  cease  to  be  followed  as  regards  the  trial  of 
any  cause  »t  aay  of  the  said  sittings  of  the  said 
courts,  subject  to  this  proviso,  that  any  of  tbe 
ssid  superior  courts  or  any  judge  ther^  may, 
if  it  Mem  expedient,  ordet  tfant  a  special  jury  be 
struck  aeootding  to  the  present  practice,  and  suoh 
order  shall  be  a  sufSoient  warrant  for  striking 
suoh  jury  and  making  a  panel  thereof  for  the 
trial  of  tbe  particular  oause. 

18.  In  London  and  Middlesex,  sulqect  to  any 
rulea  which  may  be  made  by  any  of  the  superior 
oourts  in  that  behalf,  any  pwty  to  any  action 
triable  at  any  of  the  aforesaid  sittings  of  the 
■aperior  oootts  shall  be  entitled  to  have  the  cause 
tried  by  a  spedal  jury  upon  the  same  conditions 


as  would  entitle  him  to  have  it  so  tried  in  any 
countr  other  than  London  and  Middlesex. 

In  London  and  Middlesex  every  court  or  judge 
shall  have  the  same  power  of  ordering  that  a 
cause  be  tried  by  a  special  jury  as  the  hke  court 
or  judge  would  have  if  the  cause  were  tried  in 
any  oounty  other  than  London  and  Middlesex. 

19.  The  following  regulations  shall  be  enacted 
with  respect  to  the  summoning  of  jurors  : 

1.  That  no  person  shall  be  suramoued  to  serve 
on  any  jury  or  inquest  (except  a  grand  jury) 
mote  thism  once  in  any  one  yeu,  unless  all 
the  jurors  upon  the  list  shall  have  been 
already  summoned  to  serve  during  such  year : 

Provided  that  nothing  herein  contained  shall 
pr^udioe  the  operation  of  any  certificate 
granted  under  the  County  Juries  Act,  1825, 
sees.  41  and  42 : 

2.  No  person  shall  be  exempted  from  serving 
as  a  common  juror  by  reason  of  his  being  on 
any  special  jurors  list,  or  being  qualified  to 
serve  as  a  grand  juror : 

3.  No  person  shall  be  summoned  or  liable  to 
serve  as  a  juror  in  more  than  one  court  on 
tbe  same  day. 

20.  No  iuror  shall  be  liable  to  anv  penalty  for 
non-attendance  on  any  jury  unless  the  summons 
requiring  him  to  attend  be  duly  served  six  days 
at  least  before  the  day  on  which  he  is  required 
to  attend,  but  no  longer  period  than  such  six 
days  shall  in  anv  case  be  required  betn'een  the 
service  and  such  last-mentioned  day. 

21.  It  shall  be  lawful  for  any  sheriff  or  other 
officer  to  whom  any  precept  for  summoning  jurors 
shall  be  addressed,  with  the  consent  of  the  per- 
son or  persons  by  whom  such  precept  shall  have 
been  issued,  to  make  regulations  as  to  the  atten- 
dance of  jurors  during  the  time  for  which  they 
shall  be  summoned,  and  in  particular  as  to  the 
days  on  which,  and  the  time  during  which,  they 
are  to  attend. 

'  Such  regulations  may  be  sent  to  any  juror, 
together  with  the  summons  requiring  him  to 
attend  on  any  jury,  and  when  so  sent  shall  be 
deemed  to  be  part  of  such  summons. 

22.  Jurors  shall  be  entitled  to  the  following 
remuneration  for  their  services ;  that  is  to  say. 

Every  special  juror,  when  summoned  for  the 
purpose  of  trying  special  jury  cases,  at  the  rate 
of  one  pound  one  shilling  tor  every  day  of  his 
attendance. 

The  remuneration  of  a  juror,  when  trying  com- 
mon jury  cases,  shall  be  at  tbe  rate  of  ten  shillings 
for  every  day  of  his  attendance. 

The  above-mentioned  remuneration  shall  be 
paid  by  the  parties  to  the  causes  to  be  tried,  and 
for  that  purpose  each  of  the  said  parties  shall 
deposit  such  sum  of  money  as  may  be  determined 
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by  any  rule  of  the  conrt  in  which  the  cause  is 
depending ;  and  such  deposit  shall  be  made  in 
such  manner,  at  such  time,  and  with  such  officer 
as  the  said' court  may  prescribe. 

23.  Jurors,  after  havinir  been  sworn,  may,  in 
the  discretion  of  the  judge,  be  allowed  at  any 
time  before  giving  their  verdict  the  use  of  a  fire 
when  out  of  court,  and  be  allowed  reasonable 
refreshment,  such  refreshment  to  be  procured  at 
their  own  expense. 


24.  The  judges  of  Her  Mjgesty's  superior  courts 
of  common  law  are  hereby  empowered  by  general 
orders  to  make  rules,  not  inconsistent  with  this 
Act,  for  the  purpose  of  carrying  out  the  several 
provisions  of  thu  Act. 

25.  This  Act  shall  not  altw  or  affect  the  mode 
of  procedure  pursued  in  the  making  out  of  juiy 
lists  for  the  citv  of  London,  nor  the  provitiom 
of  the  ninth  ana  tenth  Vktona,  cluster  ninety- 
five,  section  seventy-two. 


SCUKDOUI. 


PeRSON'8  BXKMFT  from  BXBVtMO  ON  JURIES. 

Peers. 

Members  of  Parliament. 

Judges. 

Clergymen. 

Roman  Catholic  priests. 

Ministers  of  any  congregation  of  Protestant 
dissenters  and  of  Jews  whose  place  of  meeting  is 
duly  registered,  provided  they  follow  no  secular 
occupation  except  that  of  a  sohoolmaster. 

Serjeants,  barristers-at-law,  certificated  convey- 
ancers, and  special  pleaders,  if  actually  practising. 

Members  of  the  Society  of  Doctors  of  Law  and 
advocates  of  the  civil  law,  if  actually  practising. 

Attornies,  soUcitors,  and  proctors,  if  actually 
practising  and  liaving  taken  out  their  annual  cer- 
tificates, and  their  managing  clerks,  and  notaries 
public  in  actual  practice. 

Officers  of  the  courts  of  law  and  equity,  and 
of  the  Admiralty  and  Ecclesiastical  Coniti,  in- 
cluding therein  the  Courts  of  Probate  and  Divorce^ 
and  the  clerks  of  the  peace  or  their  deputies,  if 
actually  exercising  the  duties  of  their  respective 
offices. 

Coroners. 

Gaolers  and  keepers  of  houses  of  correction, 
and  all  subordinate  officers  of  the  same. 

Keepers  in  public  lunatic  asylums. 

Members  and  licentiates  of  the  Royal  College 
of  Physicians  in  London,  if  actually  practising  as 
physicians. 

Members  of  the  Royal  Colleges  of  Surgeons  in 
London,  Edinbiu^h,  and  Dublin,  if  actually 
practising  as  surgeons. 

Apothecaries  certificated  by  the  Court  of  Ex- 
aminers of  the  Apothecaries  Company,  and  all 
registered  medical  practitioners  and  registered 
pharmaceutical  chemists,  if  actually  practising  as 
apothecaries,  medical  practitioners,  or  pharmaceu- 
tical chemists  respectively. 

Officers  of  the  navy,  army,  militia,  and  yeo- 
manry, while  on  fiiU  pay. 


The  members  of  the.  Mersey  Docks  and  Ha^ 
bour  Board. 

The  master,  wardens,  and  brethren  6f  the  Cdr 
poration  of  Trinity  House  of  Deptford  Strond. 

Pilots  licensed  by  the  Trinity  House  of  Dept- 
ford Strond,  Kingston-upon-HuIl,  or  Newcasue- 
upon-Tyne,  and  all  masters  of  vessels  in  the  buoy 
and  light  service  employed  by  either  of  thon 
corporations,  and  all  pilots  licensed  under  mj 
Act  of  Parliament  or  charter  for  the  regulation  u 
pilots. 

The  household  servants  of  Her  Majestf,  h9 
heirs  and  successors. 

Officers  of  the  Post  Office,  Commissioners  of 
Customs,  and  .officers,  clerk^  or  other  persom 
acting  in  the  management  or  collection  of  the 
Customs,  Commissioners  of  Inland  Revenue,  and 
officers  or  persons  appointed  by  the  Commis- 
sioners of  Inland  Revenue  or  employed  by  them 
or  under  their  authority  or  direction  in  any  way 
relating  to  the  duties  of  Inland  Revenue. 

ShenfFs  officers. 

Officers  of  the  rural  and  metropolitan  police. 

Magistrates  of  the  metropolitan  waiiet  courts, 
their  clerks,  ushers,  doorkeepers,  ana  messtngeM. 

Members  of  the  council  of  the  municipal  our 
poration  of  any  borough,  and  every  jnstSee  'pf  tlie 
peace  assigned  to  keep  the  peace  therein,  aQd  Ae 
town  clerk  and  treasurer  for  the  time  beipg  of 
eveiy  such  borough,  so  ikr  as  relates  to  *nyj'DT 
summoned  to  serve  in  the  county  Wkae-ww 
borough  is  situate. 

Burgesses  of  every  borough  in  and  fbrwfcieha 
separate  court  of  quarter  sessions  shall  be  holden 
so  far  as  relates  to  any  jury  summoned  for  the 
trial  of  issues  joined  in  any  court  of  general  « 
quarter  sessions  of  the  peace  in  the  county  wboe- 
in  such  borough  is  utuate. 

Justices  of  the  peace,  so  fisr  as  relates  to  wy 
jury  summoned  to  serve  at  any  getefcwtf'^'*'* 
peace  for 'the  jurisdiction  of  whim  he  is  a  juitise. 

Officers  of  the  Houses  of  Lord*  and  Commea- 
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Chap.  78. 
The  Tramways  Act,  1870. 


1.  Short  title. 

2.  Umtatitm  <^  Act. 

3.  Interprtlation  </temu. 


ABSTRACT  OF  THB   KNACTMBNTS. 

Prettmtnary. 


Part  I. 
ProBtsional  Orders  authorising  the  Construction  of  Tramways. 

4.  By  whom  Provisional  Orders  authorising  the  construction  of  tramways  may  be  obtained. 

5.  The  Board  of  Trade  may  in  certain  cases  dispense  with  the  consent  of  local  or  road  authority. 

6.  Notices  and  deposit  of  documents  by  promoters  as  in  schedule. 

7.  Power  for  Board  of  Trade  to  determine  on  application  and  on  objection, 

8.  Power  for  Board  of  Trade  to  make  Provisional  Order.    Form  and  contents  of  Provisional  Order. 

9.  RegiJations  as  to  construction  of  tramways  in  towns. 

10,  Nature  of  traffic  on  tramway  and  tolls  to  be  specified  in  Provisional  Order, 

U.  Costs  of  Order. 

Vi.  Promoters  to  deaosit  41.  per  cent,  on  estimate  in  prescrUted  bank. 

13.  Publication  of  Provisional  Order  as  in  schedule. 

14.  Canfirmalion  of  Provisional  Order  by  Act  of  ParUament, 

15.  Incorporation  cf  general  Acts  in  Provisional  Order, 

16.  Power  of  Board  of  Trade  to  revoke,  amend,  extend,  or  vary  Provisional  Order.. 
1/.  Power  to  authorise  joint  work. 

18.  Cesser  of  powers  at  expiration  (^prescribed  time. 

19.  Local  authority  nx^  lease  or  take  tolls, 

20.  How  expenses  to  be  defrayed. 

21.  Metropolitan  Board  may,  for  carrying  Provisional  Ordor  into  ef«ot,.9r»gto  ttoek  under  Loan*-  Act 

0/1869. 

Part  II. 

Construction  of  Tramways. 

22.  As  to  incorporation  of  Parts  II.  and  III.  of  this  Act  with  Provisional  Order  and  special  Ads. 

23.  "  fecial  Act." 

24.  "  Promoters." 

2&.  Mode  of  formation  qf  tramways. 

26.  Power  to  break  up  streets,  <^c. 

27.  Completion  of  works  and  reinstatement  of  road. 

28.  Repair  qfpart  qf  road  where  tramway  is  laid. 

29.  Road  authority  and  promoters  may  contract  for  paving  roads  on  which  tramways  are  laid. 

30.  Provision  as  to  gas  and  water  companies. 
3!.  For  protection  of  sewers,  SfC. 

•')2.  Rights  of  authorities  ajid  companies,  Sfc.  to  open  roads. 
33.  D^erence  between  promoters  and  road  authority,  ^e. 


Part  III. 

Gbnbrai.  Provisions. 

Carriages. 

34.  Power  for  promoters  to  use  tramways  with  flange^heeled  carriages,  tfc. 

Licenses  to  use  TVamways. 

35.  licenses  to  use  the  tramway  may  in  certain  events  be  granted  to  third  parties  by  the  Board  of  TVade. 

36.  In  default  of  payment  of  tolls  licensee's  carriages  may  be  detained  ana  sold. 
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37.  Licenseei  to  give  account  of  passengers  carried  by  them. 

38.  Licensees  not  giving  account  of  passengers  carried  liable  to  penalty. 

39.  Disputes  as  to  amount  of  toll  to  be  settled  by  justice. 

40.  Owners  of  carriages  liable  for  damage  done  by  their  servants. 

Discontiniumce  of  Tramways. 

41.  Tramteays  to  be  removed  in  certain  cases. 

Insolvency  of  Promoters. 

42.  Proceedings  in  cm«  qf  insolvency  qf  promoters. 

Purchase  of  Trawm>tty$. 

43.  Future  purchase  qf  undertaking  by  local  authority. 

44.  Power  of  sale. 

ToUs. 

45.  Tolls,  fyc. 

Byelatos, 

46.  Byelauis  by  local  authority.    Promoters  may  make  certain  regulations. 

47.  Penalties  may  be  imposed  in  byelaws. 

48.  Power  to  local  authority  to  license  drivers,  conductors,  t(c. 

Ofenees. 

49.  Penalty  for  obstruotion  (f  promoters  in  laying  out  tramway. 

50.  Penalties  for  wi^nl  injury  or  oistructiom  to  tramways,  ifc. 

51.  Penalty  on  passengers  practising  frauds  on  the  promoters. 

52.  Transient  offenders. 

63.  Penalty  for  bringing  damgtromi  goods  «»  the  tramway . 

64.  Penalty  for  persons  using  tratnmays  with  carriages  with  flange  wheels,  fl-c 

Miscellaneous. 

65.  Promoters  or  lessees  to  be  responsible  for  all  damages. 

66.  Recovery  c^  lolls,  penalties,  t^c. 
67-  Sight  of  user  only. 

58.  Arrangements  between  turnpike  road  trustees  and  promoters. 
69.  Reservation  of  rights  of  owners,  ^c.  of  mines. 

60.  Reserving  powers  of  street  anthdr^s  to  widen,  <|-c.  roads. 

61.  Power  for  local  or  police  authorities  to  regulate  tragic  in  roads, 

62.  Reservation  of  right  of  public  to  use  roads. 

63.  Regulating  uiquiries  before  referee  appointed  by  the  Board  <tf  Trade. 

64.  Rmiesfor  carrying  Act  into  ^ect. 

Schedules, 


An  Act  to  facilitate  the  constructiou  and  3.  For  the  purposes  of  tim  Aot,  the  term 

to  regulate  the  •working  of  Tramways,  herein-after  mentioaed  shall  heve  the  meanings 

CHh  Anonot  1 STO  ">  herein-after  assigned  to  them ;  that  is  to  am, 

{ina  August  187«»0  The  term*  "li«a  aMthorHy"««d  "W^" 

Bb  it  enacted  bv  the  ftneen's  most  Excellent  *^  T*"  ^Pf^^^"^^  the  bodies  *f  penWns 

Msiesty,  by  and  with  the  advice  and  consent  of  ^^  'S^^°wf  ^?  *i*.  *!H^  *°  ^"1  ^^^ 

the  Lords  Spiritual  and  Temporal,  and  Commons,  ™*''*  **^°'^«  ^^;)  ^  *!»•  ^t  "nnexed  : 

in  this  present  Parliament  assembled,  and  by  the  ^v  .**™    '??^  v*^*^^  "***".  ^  camagBfrnf 

authority  of  the  same,  as  foUows :  "?"*«  a  pubko  highway,  and  the  camafsway 

of  any  bndtia  fonmng  part^ef  «r  .leaAnff  to 

Prelimiuary.  the  same; 

1    Tu-    *  .          V      •.  J  .       »  The  term"  road  awthority"  shall  maan,  in  tiiB 

..^il    j!J!f    °    "^y.   .i,'^.1  '^°'  *"  purposes  as  -       districts  specified  in  the  table  in  Part  Two  of 

"The  Tramnrays  Act,  1870."  the  schedule  (A.)  to  tUa  Act  animie4  the 

o  Tu:    *  I  L  n      i.     ..    J -.    T   ,     .  bodies  of  persons,  named  in  the  aame  taUe, 

S.  IhSs  Act  shall  not  extend  to  Ireland.  and  elsewhere  aiv  local  authority,  boaiA 
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town  council,  body  corporate,  commissioners, 
trustees,  vestoy,  or  other  body  or  persons  in 
whom  a  road  as  defined  by  this  Act  is  vested, 
or  who  have  the  power  to  maintain  or  repair 
such  road : 

The  term  "district,"  in  relation  to  a  local 
authority  or  road  authority,  shall  mean  the 
area  within  the  jurisdiction  of  such  local 
authority  or  road  authority : 

The  term  "  prescribed  "  shaJl  mean  prescribed 
by  any  rules  made  in  pursuance  of  this  Act : 

The  term  "the  Lands  Clauses  Acts"  means, 
so  fiir  as  the  Pro^^sional  Order  in  which 
that  term  is  used  relates  to  England,  The 
Lands  Clauses  Consolidation  Act,  1845 ; 
and,  so  far  as  the  same  relates  to  Scotland, 
The  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845 ;  together  with,  in  each  case,  The 
Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1860 : 

The  term  "two  justices"  shall,  in  addition  to 
its  ordinary  signification,  mean  one  stipen- 
diary or  police  magistrate  acting  in  any 
police  court  for  the  district. 


Part  J. 

Provisional  Orders  authorising  the  construction  of 

4.  Provisional  Orders  authorising  the  construc- 
tion of  tramways  in  any  district  may  be  obtained 
by- 

(1.)  The  local  authority  of  such  district;  or 

by— 
(2.)  Any  person,  persons,  corporation,  or  com- 
pany, with  the  consent  of  the  local  autho- 
rity of  such  district ;  or«f  the  road  autho- 
rity of  such  district  where  such  district  is 
or  forms  part  of  a  highway  district  formed 
under  the  provisions  of  "  The  Highway 
Acts:" 
And  any  such  local  authority,  person,  persons, 
corporation,  or  company  shall  be  deemed  to  be 
promoters  of  a  tramway,  and  are  in  this  Act  re- 
fnmd'to  as  "the  jwomoters." 

Appheationifor  a  Provisional  Order  shall  not 
be  inade  by  an^ -local  authority  until  such  appli- 
c&tJ(A''slia}i  he  tJpfirovtd  in  the  manner  prescribed 
in  i^Kt.  IIL  6f  the  schedule  A.  to  this  Act 

titOMBti.   ■ 

Wherei  in  any  disbiot  there  is  a  road  authority 
diatinot  ftom  Va  leoat  authority,  the  consent  of 
socb  road  authority  diall  tlso  be  necessary  in  any 
caae  wbeie  power  is  sought  to  break  up  any  road 
subject  to  the  jurisdiction  of  such  road  authority, 
before  •nyP«>\^«teal  Order  can  be  obtained. 

.&,  Wfaoe'  it  i*  proposed  to  Ifty  down  a  tramway 
io,.i«»  o»  iBoM  dismcts,  and  any  local  or  road 
aothority  hamng  jarisdictian  in  any  of  such  dis- 


tricts does  not  consent  thereto,  the  Board  of 
Trade  may,  nevertheless,  make  a  Provisional 
Order  authorising  the  construction  of  such  tram- 
way if  they  are  satisfied,  after  inquirj',  that  two 
thirds  of  the  length  of  such  tramway  is  proposed 
to  be  laid  in  a  district  or  in  districts  the  local  and 
road  authority  or  the  local  and  road  authorities 
of  which  district  or  districts. do  consent  thereto; 
and  in  such  case  they  shall  make  a  s]}ecial  report 
stctinff  the  grounds  upon  which  they  havejmade 
such  order. 

S.  The  promoters  intending  fo  make  an  appli- 
cation for  a  Provisional  Order  shall  proceed  as 
follows : — 

(1.)  In  the  months  of  October  and  November 
next  before  their  application,  or  in  one  of 
those  months,  they  shall  publish  notice  of 
their  intention  to  make  such  application 
by  advertisement;  and  they  shall,  on  or 
before  the  fifteenth  day  of  the  following 
month  of  December,  serve  notice  of  such 
intention,  in  accordance  with  the  standing 
orden  (if  any)  of  both  Houses  of  Parlia- 
ment for  the  time  being  in  force  with 
mpeot  to  Bills  fbr  the  construction  of 
tramways: 
(2.)  On  or  before  the  thirtieth  day  of  the  same 
montii  of  November  thqr  shall  deposit  the 
documents  described  in  Part  Two  of  the 
same  schedule,  according  to  the  regula- 
tions therein  contained : 
(3.)  On  or  before  the  twenty-third  day  of  De- 
cember in  the  same  year  they  shall  deposit 
the  documents  described  in  Part  Three  of 
the  same  schedule,  according  to  the  regu- 
.latioos  therein  contained : 

AU  maps,  plans,  and  documents  reqpired  by 
this  Act  to  be  deposited  for  the  purpose!;  of  any 
Provisional  Order  may  be  deposited  with  the 
persons  and  in  the  manner  directed  by  the  Act  of 
the  session  of  Parliament  held  in  the  seventh 
year  of  the  reign  of  His  late  Majesty  King  Wil- 
liam the  Fourth  and  the  first  year  of  Her  present 
Majesty,  intituled  "  An  Act  to  compel  clerks  of 
"  the  peace  for  counties  and  other  persons  to 
"  take  the  custody  of  such  documents  as  shall 
"  be  directed  to  be  deposited  with  them  under 
"  the  standing  orders  cf  either  House  of  Parlia- 
"  ment;"  andidl  the  provisions  of  that  Act  shall 
apply  accordingly. 

7.  The  Board  of  Trade  shall  consider  the  ap- 
plication, and  may,  if  they  think  fit,  direct  an 
inquiry  in  the  district  to  which  the  same  relates, 
or  may  otherwise  inquire  as  to  the  propriety  of 
proceeding  upon  such  apphoation,  ana  thev  shall 
consider  any  objection  thereto  that  may  be  lodged 
with  them  on  or  before  such  day  as  they  from 
time  to  time  appoint,  and  shall  determine  whether 
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or  not  the  promoters  may  proceed  with  the  appli- 
cation. 

8.  Where  it  appears  to  the  Board  of  Trade  ex- 
pedient and  proper  that  the  application  should  be 
granted,  with  or  without  addition  or  modification, 
or  subject  or  not  to  aay  restriction  or  conditioo, 
the  Bmrd  of  Trade  may  settle  and  make  a  Pro- 
vinonal  Order  aeoordinglj^. 

Every  such  Provisional  Order  shall  empower 
the  promoters  therein  specified  to  make  the  tram- 
way upon  the  ^auge  and  in  manner  therein  de- 
scnbea,  and  shall  cont^n  such  provisions  as 
(subject  to  the  requireiaents  of  tnis  Act)  the 
Board  of  Trade,  according  to  the  nature  of  the 
application  and  the  facts  and  circumstances  of 
each  case,  think  fit  to  submit  to  PorUament  for 
confiirmation  in  manner  provided  by  this  Act; 
but  80  that  any  such  Provisional  Order  shall  not 
oontain  any  provision  fbr  empowering  the  pro- 
moters or  any '  other  person  to  acquire  lands 
otherwise  than  by  agreement,  or  to  acquire  any 
lands,  even  br  agreement,  except  to  an  extent 
therein  limited,  or  to  construct  a  tramway  else- 
where than  along  or  across  a  road,  or  upon  land 
taken  by  agreement. 

9.  Every  tramway  iu  a  town  which  is  hereafter 
authorised  by  Provisional  Order  shall  be  con- 
structed and  maintained  as  nearly  as  may  be  in 
the  middle  of  the  road  ;  and  no  tiamway  shall  be 
authorised  by  any  Provisional  Order  to  be  so  laid 
that  for  a  distance  of  thirty  feet  or  upwards  a  less 
space  than  nine  feet  and  six  inches  shall  inter- 
vene between  the  outside  of  the  footpath  on 
cither  side  of  the  road  and  the  nearest  rail  of  the 
tramway  if  one  third  of  the  owners  Or  one  third 
of  the  occupiers  of  the  houses,  sbo])s,  or  ware- 
houses abutting  upon  the  part  of  the  road  where 
suoh  less  space  shall  intervene  as  aforesaid  shall 
in  the  prescribed  manner  and  U  the  prescribed 
time  express  their  dissent  firom  any  tramway 
being  so  laid. 

10.  Eveiy  such  Provisional  Order  shall  specify 
the  nature  of  the  traffic  for  which  such  fnmway 
is  to  be  used,  and  the  tolls  and  charges  which 
may  be  demanded  and  taken  by  the  promoters  in 
respect  of  the  same,  and  shall  contain  such  regii- 
lations  relating  to  such  traffic  and  such  tolls  and 
charges  as  the  Board  of  Trade  shall  deem  neces- 
sary and  piroper. 

11.  The  costs  of  and  connected  with  the  pre- 
paration and  making  of  each  Provisional  Order 
shall  be  paid  by  the  promoters,  and  the  Board  of 
Trade  may  require  the  promoters  to  ^ive  security 
for  such  costs  before  they  proceed  with  the  Pro- 
visional Order. 

12.  After  a  Provisional  Order  is  ready,  and 
before  the  same  is  delivered  by  the  Board'  of 


Tnde,  the  promoters,  nnless  ttiey  are  a  kxal 
authority,  shall  within  the  prescribed  time  and  in 
the  prescribed  manner,  and  subject  to  the  pie- 
scribed  conditions  as  to  interest,  repayment^  or 
forfeiture,  pay,  as  a  deposit,  into  the  presctibed 
bank,  the  sum  of  money  prescribed,  whidi  (hall 
not  be  less  than  four  pounds  per  centum  on  Hie 
amount  of  the  esthnate  by  the  promoters  of  the 
expense  of  the  constructioti  of  the  tramway,  or 
deposit  in  such  bank  any  security  of  the  pie- 
scribed  nature  the  then  value  of  which  is  not  less 
than  such  sum  of  money. 

13.  When  a  Provisional  Order  has  been  made 
as  aforesaid  and  delivered  to  the  promoten,  the 

Sromoters  shall  forthwith  publish  the  same  bj 
eposit  and  ad%'8rtisement,  according  to  the  ref;;u- 
lations  contained  in  Part  Four  of  the  schedule 
(B.)  to  this  Act. 

14.  On  proof  to  the  satisfaction  of  the  Board 
of  Trade  of  the  completion  of  such  publicstion  u 
aforeswd,  the  Board  of  Trade  shall,  as  soen  u 
they  conveniently  can  after  the  ex{MratioB  of  seven 
days  from  the  completion  of  such  pubUcstioB, 
procure  a  Bill  to'  be  tfitrOdtced  into  either  Houm 
of  Parliament  in  relation  to  any  Provisional  Order 
which  shall  have  been  published  as  aforesaid  net 
later  than  the  twenty-flfth  of  April  in  any  year, 
for  an  Act  to  ooaf&m  the  Provisiond  Qtia, 
which  shall  be  set  out' at  length  in  the  schedule 
to  the  Bill )  and  tiatil  oonfirmation,.  with  or  wid>- 
out  amendment,  by  Act  of  Parliament,  a  Pa> 
visional  Order  und^  this  Act  shall  qot  have  any 
operation. 

If  while  aay  'sueh  Bill  is  peoding  in  either 
House  of  Parliament  «  petitioa  >  is  piesented 
against  any  Provisional  Oraek  ooaprisecl  therein, 
the  Bill,  so  far  as  it  relates  to  tha  order  petitioned 
against,  may  be  refeited  to  a  aeleiA  oimnaittee, 
and  the  petitioner  shall  be  allowed  to  appear  and 
oppose  as  in  the  case  of  a  Bill  ft)r  a  special  Act. 

llie  Act  of  Parliament  confirming  a  Piovisionil 
Order  under  this  Act  shall  be  deemed  a  Puhb; 
General  Aet. 

15.  The  provisions  of  'l"he  Lands  Clauses  Acts 
shall  be  incorporated  with  every  Provisional 
Order  under  this  Act,  save  where  the  same  are 
expressly  varied  or  excepted  by  any  sueh  Prori- 
sional  Order,  and  except  -as  to  the  following  pin- 
visions,  namely, — 

(1.)  With  respect  to  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement : 
,    (2.)  With  respect  to  the  entry  upon  lands  by 
the  promoters  of  the  undertaking. 
For  the  purposes  of  such  incorporation  a  Pro- 
visional Order  under  this  Act  shall  be  deemed  the 
special  Act.  j,^,,  ^„r. 

16.  The  Board 
any   promoters 
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Older  nuy  hoia  tinw  to  time  levoke,  amend, 
nrtend,  or  rarjr  such  Provisional  Ordtr  by  a 
farther  Provisional  Order. 

Evtty  appUcation  for  suck  further  Provisional 
Older  ahail  be  made  in  like  manner  and  subject 
to  the  like  conditions  as  the  application  4aft  the 
fDnaar  Prorisional  Order. 
.  Evciy  such  further  Proviuonal  Order  shall  be 
made  and  confirmed  in  like  manner  in  every 
Nspect  as  the  former  Provisional  Order,  and 
witil  suoh  confinvation  such  further  Provisional 
Order  shall  not  have  any  opeiation. 

17.  Subject  and  according  to  the  provisions' bf 
this  Act,  the  Board  of  Tndie  may,  on  a  joint 
application,  or  on  two  or  more  separate  applica- 
tioDS,  settle  and  make  a  Provisional  Order  em- 
powering two  or  more  local  authorities,  respec- 
tively, jointly  to  construct  the  wh.ole,  or  separately 
to  construct  parts,  of  a  tramway,  and  jointly  or 
separately  to  own  the  whole  or  parts  thereof;  and 
all  the  provisions  of  this  Act  which  relate  to  the 
eoDjtruction  of  tramways  shall  extend  and  apply 
to  the  construction  of  the  whole  and  the  separate 
partt  of  such  tramway  as  last  aforesaid ;  and  the 
fcmn  of  the  Provisional  Order  may  be  adapted  to 
the  circumstances  of  the  case. 

18.  If  the  promoters,  empowered  by  any  Pro- 
visional  Order  under  this  Act  to  make  a  tramway, 
do  not,  within  two  years  from  the  date  of  the 
sune,  or  within  any  shorter  period  prescribed 
therein,  complete  the  tramway,  and  open  it  for 
ptiblic  traffic  j  or. 

If  within  one  year  from  the  date  of  the  Pro- 
visional Order,  or  within  such  shorter  time 
as  is  prescribeTt'ln  the  same,  the  works  are 
not  substantially  commenced ;  or. 
If  the  works  having  been  commenced  are  sus- 
pended without  a  reason  suffleient  in  the 
opinion  of  the  Board  of  Trade  to  wantnt 
such  suspension ; 
the  powers  given  by  the  Provisional  Order  to  the 
promoters  for  constructing  such  tramway,  execut- 
ing such  works,  or  otherwise  in  relation  thereto, 
shall  cease  to  be  eKcrcised,  except  as  to  so  rouch 
of  the  same  as  is  then  completed,  unless  the  time 
be  prolonged  by  the  special  direction  of  the  Board 
of  Trade;  and  as  to  ao  much  of  the  same  as  is 
then  completed  the  Board  of  Trade  may  aOow  the 
said  powers  to  continue  and  to  be  exercised  if 
they  shall  think  fit,  but  failing  snch  permission 
tile  same  shall  cease  to  be  exercised,  and  where 
such  permission  is  withheld  then  so  much  of  the 
said  tramway  as  is    then  completed    shall    b« 
deemed  to  be  a  tramway  to  which  all  the  pro- 
nsions  of  this  Act  relating  to  the  discontinuance 
of  tramwajrs  after  proof  of  such  discontinuance 
ahftll  apply,  and  may  be  dealt  with  accordingly. 
A  notice  puiporting  to  be  pubUshed  by  the 


Board  of  Trade  in  the  London  or  Edinburgh 
Gazette,  accordingly  as  the  district  to  which  it 
relates  is  situate  in  England  or  Scotland,  to  the 
eflCsct  that  a  tramway  has  not  been  completed  and 
opened  for  public  traffic,  or  that  the  works  have 
not  been  substantially  commenced,  or  that  they 
have  been  su^nded  without  sufficient  reason, 
■hall  be  conclusive  ei\'idenoe  for  the  purposes  of 
this  section  of  such  non-completion,  non-com> 
mencesient,  or  suspension. 

-  19.  When  a  tramway  has  beea  completed 
Hoder  the  authority  of  a  Provisional  Oroet  by 
wof  local  authority,  or  vhete  any  local  autberity 
has  under  the  provisions  of  this  Act  acquired 
poaaesaion  of  any  tramway,  such  authori^  mav, 
with  the  consent  of  the  Board  of  Trade,  ami  sub- 
ject to  the  provisions  of  this  Act,  by  lease,  to  be 
approved  of  by  the  Board  of  Trade,  demise  t« 
ttay,  person,  persons,  corporation,  or  company  the 
ti(^  of  user  by  suoh  person,  persons,  corporatioi^ 
0(  company  of  the  tramway,  and  of  demanding 
and  taking  in  respect  of  the  same  the  tolls  and 
charges  authorised;  or  such  authority  may  leave 
such  tramway  open  to  be  used  by  the  public,  and 
may  in  respect  of  such  user  demand  and  take  the 
tolls  and  charges  authorised ;  but  nothing  in  this 
Act  contained  shall  anthorise  any  local  authority 
to  place  or  run  carriages  upon  such  tramway,  and 
to  demand  and  take  tolls  and  charges  in  respect 
of  the  use  of  snch  canriages. 

Notice  of  the  intention  to  itiake  muk  lease 
shaU  be  published  by  the  local  auth<»ity  by 
advertisement  and  a  copy  of  such  lease  shall  m 
deposited  aocwding  to  the  regulations  contained 
in  Part  I.  of  the  Schedule  (C.)  to  this  Act  an- 
nexed; and  unless  such  notice  is  given,  and  snch 
copy  deposited,  snch  lease  shall  not  be  approved 
of  by  the  Board  of  Trade. 

Kveiy  such  lease  shall  be  made  for  a  term  or 
for  terms  not  exceeding  in  the  whole  twenty-one 
years. 

On  the  determination  of  any  lease  made  under 
this  Act,  the  local  authority  may  fh>m  time  to 
time,  with  the  consent  of  the  Board  of  Tiade,  by 
lease,  demise  such  rights  for  Such  further  term  or 
terms,  not  exceeding  in  any  case  twenty-one 
years,  as  the  said  Board  may  approve. 

Every  such  lease  shall  imply  a  condition  of 
re-entrv  if  at  any  time  after  the  making  of  the 
same  toe  lessees  discontinue  the  working  of  the 
tramway  leased,  or  of  any  part  thereof,  for  the 
space  of  three  calendar  months  (such  discon- 
tinuance not  being  occasioned  by  eircumatances 
beyond  the  control  of  such  lessees,  for  which 
purpose  the  want  of  sufficient  fonds  shall  not 
be  considered  a  circumstance  beyond  their 
control). 

The  person,  persons,  corporation,  or  company 
to  whom  any  such  lease  may  be  made  are  in  this 
Act  referred  to  as  "  lessees." 
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20.  Where  the  local  authority  in  any  dktriet 
are  the  promoters  of  any  tramway,  they  shall  pay 
all  expense?  incurred  by  them  in  applying  for  and 
obtaining  a  Provisional  Order,  and  carrying  iato 
effect  the  purposes  of  such  Provisioftal  Order, 
out  of  the  local  rate,  and  any  such  expense*  «haU 
be  deemed  to  be  purposes  for  which  such  local 
rate  may  be  made,  and  to  which  the  same  may 
be  applied. 

Where  the  local  rate  is  limited  by  law  to  a 
certain  amount,  and  is  by  reason  of  such  limit*- 
tlon  insufficient  for  the  payment  of  sudi  ex- 
penses, the  Board  of  Trade  may,  by  the 
Provisional  Order,  extend  the  limit  of  soah 
local  rate  to  such  amount  as  they  shall  think 
fit,  and  prescribe  for  the  payment  of  such 
expenses. 

Such  local  authority  may,  for  the  purposes  of 
such  Provisional  Order,  borrow  and  talu  up  at 
interest,  on  the  credit  of  such  local  rate,  any 
sums  of  money  necessary  for  defraying  any  sncri 
expenses ;  and  for  the  purpose  of  securing  the 
repayment  of  any  sums  so  borrowed,  together 
with  such  interest  as  aforesaid,  such  looal 
authority  may  mortgage  to  the  persons  by  or  oa 
behalf  of  whom  such  sums  are  adranced  suoh 
local  rate ;  but  the  exercise  of  the  above-men- 
tioned power  shall  be  subject  to  the  ibUowing 
regulations : 

(1.)  The  money  so  borrowed  shall  not  exceed 
such  sum  as  may  be  sanctioned  by  the 
Board  of  Trade: 
(2.)  The  money  may  be  boirowed  for  such 
time,  not  exceeding  thirty  years,  as  «(ich 
local  authority,  with  the  sanction  of  the 
Board  of  Trade,  shall  determine  ;   and, 
subject  as  aforesud   to    the    repayment 
within  thirty  years,  such  local  authority 
may  either  pay  off  the  moneys  so  bor- 
rowed  by  equal  annual  instalments,   or 
they  may  in  every  year  set  apart  as  a 
sinking  nind,  and  accumulate  in  the  way 
of  compound  interest  by  investing  the 
same  in  the  purchase  of  exchequer  bills  or 
other  government  securities,  such  sum  as 
^vill  be  sufficient  to  pay  off  the  moneys  80 
borrowed,  or  a  part  thereof,  at  suoh  times 
as  the  local  authority  may  determine. 
The  provisions  of  "  The  Commissioners  Clauses 
Act,  1847,"  with  respect  to  the  mortgages  to  be 
executed  by  the  Commissioners,  shall  apply  to 
an;f  mortgage  executed  under  the  foregoing  pro- 
visions of  tnis  section,  and  for  the  purposes  of 
such  application  the  said  provisions    shall    be 
incorporated  with  this  Act. 

For  the  purposes  of  such  incorporation,  the 
terms  "the  special  Act,"  and  "the  Commis- 
sioners," shall  be  construed  to  mean  respectively 
a  Provisional  Order  under  this  Act,  and  the  local 
authority. 

Such  local  authority  [shall  keep  sep«i«te  ac- 


couBte  of  all  moneya  paid  by  them  n  applyiaff 
for,  obtoining^' and  carrying  into  effect  any  snn 
Provisional  Older,  and  in  the  lepayment  of 
moneys  borrowed,  and  of  all  moneys  received  bf 
them  by  way  of  rent  or  tolls  in  respect  of  the 
tnunway  authori^d  thaieby. 

'Whea,  after  payment  of  all  charges  incnmd 
under  the  authority  t^  this  Act,  and  nsoesssry 
for  giving  effect  to  such  Provisional  Order,  Him 
shall  be  remaining  in  the  hands  of  such  locsl 
authority  any  of  the  moneys  receiTwi  fay  them  by 
way  of  rent  or  tolls  in  respect  of  the  tram*^ 
authorised  by  such  Provisional  Order,  suck 
moneys  shall  be  i^iplied  by  diem  to  the  par- 
poses  for  which  the  looal  rate  may  be  by  then 
applied. 

21.  The  Metropolitan  Board  of  Works  may,  ia 
order  to  raise  money  for  the  purpose  of  canying 
into  effect  the  purposes  of  anr  Provisional  OMor 
obtained  by  them,  create  additional  stock,  not 
exceeding  in  the  whole  three  imniibred  tjioasand 
DOunda,  under  "The  Metrop(ditan  Board  of 
Works  (Loans)  Act,  1869,"  m  like  manner,  and 
with  the  like  sanction,  in  and  with  which  thej 
may  create  stock  in  order  to  raise  money  for  &e 
purposes  of  the  Acta  mentioned  in  the  mst  sche- 
dule to  that  Act ;  and  all  the  provisions  of  tkat 
Act  shall  apply  as  if  that  money  "were  raised  sad 
that  stock  were  created  for  the -purposes  of  4iM 
last-mentioned  Acts,  with  the  exoepb<M]  tihat  the 
money  reonired  for  the  purposes  of  any  such 
Provisional  Order  may  be  borrowed  by  them  in 
addition  to  the  sum  limited  by  aection  thirty- 
eight  of  "The  Metropolitan  Board  of  Works 
(Loans)  Act,  1869." 


Part  II. 

Constmction  qf  Tratuwoj/t 

22.  Part  II.  and  Part  III.  of  this  Aot  shall 
apply  to  every  tramway  whioh  is  hereafter 
authorised  by  any  Provisional  Order  or  Act  of 
Parliament^  and  shall  be  incorporated  with  soch 
Provisional  Order  or  Act,  and  all  the  said  pro- 
visions of  this  Act,  save  so  &r  as  they  shall  be 
expressly  varied  or  excepted  by  any  sueh  Pro- 
visional Order  or  Act,  shall  apply  to  the  under- 
taking aothorised  thereby,  so  far  as  the  same 
shall  be  applicable  to  such  undertaking,  and 
shall,  with  tne  provisions  of  every  other  Act  or 
part  of  any  Act  which  shall  be  incorporated 
therewith,  form  part  of  the  said  IVovisiootl 
Order  or  Act,  and  be  oonstmed  therewith  as 
forming  one  Provisional  Order  or  Act^  ••  the 
case  may  be. 

23.  In  Part  II.  and  Part  III.  of  tiii*  Ae^  the 
term  "  spcdal  Act "  shall  be  oonstmed  to  nuta 
any  Act  of  Parliament  whioh  shall  be  hsnafta 
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pttted  or  larf  I^rovirioiial  Order  »athoriaiiiff  the 
cansteuctaon  of  a  tnumway,  and  with  whicn  the 
said  parts  of  this  Act  sbjdl  be  incorporated  as 
aforemd. 

24.  The  term  "the  promoters  "  shall  mean  any 
pawn,  penons,  corporation,  company,  or  local 
sathwii^  audiorised  by  spedal  Act  to  constmot 
a  tramway. 

25.  Every  tramway  which  is  hereafter  autho- 
rised by  special  Act  shall  be  constructed  on  such 
Kauge  as  vaxf  be  prescribed  by  such  special  Act, 
and  if  no  gauge  is  thereby  prescribed,  on  such 
gange  as  will  admit  of  the  use  upon  sudi  tram- 
ways of  carriages  constructed  for  use  upon 
railways  of  a  gauge  of  four  feet  eight  inches  and 
half  an  inch,  and  shall  be  laid  ana  maintained  in 
such  manner  that  the  uppermost  surface  of  the 
nil  shall  be  on  a  level  with  the  surfkoe  of  the 
vmi,  and  shall  not  be  opened  tor  public 
traffic  until  the  same  has  been  inspected  and 
certified  to  be  fit  for  such  traffic,  in  the  pireseribed 


26.  The  promoters  Ctom  time  to  time,  for  the 
purpose  of  making,  forming,  laying  down,  main- 
tainingi  and  renewing  any  tramwav  duly  autho- 
rised* or  any  part  or  parts  thereof  respectively, 
may  open  and  oreak  up  any  road,  subject  id  the 
foliowmg  regulations : 

1.  They  shall  give  to  the  road  authority  notice 

of  their  intention,  specifying  the  time  at 
which  they  will  begin  to  do  so,  and  the 

Eortion  of  road  proposed  to  be  opened  or 
roken  up,  such  notice  to  be  given  seven 
days  at  least  before  the  commencement  of 
the  work : 

2.  They  shall  not  open,  or  break  up,  or  alter 

the  level  of  any  road,  except  under  the 
superintendence  and  to  the  reasonable 
satisfaction  of  the  road  authority,  unless 
that  authority  refuses  or  neglects  to  give 
such  superintendence  at  the  time  specified 
in  the  notice,  or  disoontiiiues  the  same 
during  the  work : 

3.  They  shall  pay  all  reasonable  expenses  to 

which  the  road  authority  is  put  on  account 
of  such  superintendence : 

4.  They  shall  not,  without  the  consent  of  the 

road  authority,  open  or  break  up  at  any 
one  time  a  greater  length  than  one  hun- 
dred yards  of  any  road  which  does  not 
exceed  a  quarter  of  a  mile  in  length,  and 
in  the  case  of  any  road  exceeding  a  quarter 
of  a  mile  in  length  the  promoters  shall 
leave  an  interval  of  at  least  a  quarter  of  a 
mile  between  any  two  places  at  which 
they  may  open  or  break  up  the  road,  and 
they  shall  not  open  or  break  up  at  any 
aucn  place  a  greater  length  than  one 
hundred  yards. 
Where  the  carriageway  over  any  bridge  forms 


part  of  or  is  a  road  within  the  jurisdiction  of  a 
road  authority,  but  such  bridge  is  vested  in  some 
person  or  persons,  corporation,  or  company,  dis- 
tinct from  sttch  road  authority,  any  work  which 
the  promoters  may  be  empowered  to  construct, 
and  which  a^cts  or  in  anywise  interferes  with 
the  struetnral  works  of  such  bridge,  shall  be  con- 
structed under  the  superintendence  (at  the  cost 
of  the  promoters)  and  to  the  reasonable  satis- 
faction of  such  person,  persons,  corporation,  or 
company,  unless  after  notice  to  be  given  by  the 
.promoters  seven  days  at  least  before  the  com- 
mencement of  such  work  such  superintendence  is 
retVieed  or  withheld. 

Where  the  carriagei\ay  in  or  upon  which  any 
tramway  is  proposed  to  be  formed  or  laid  down 
is  crossed  by  any  rajhvav  or  tramway  on  the 
level,  any  work  wMch  the  promoters  may  be 
empowered  to  construct,  and  which  affects  or  in 
anywise  interferes  with  such  railway  or  tramway, 
or  the  traffic  thereon,  shall  be  constructed  and 
maintained  under  the  superintendence  (at  the 
cost  of  the  promoters)  and  to  the  reasonable 
satisfaction  of  the  pdson,  corjjoration,  or  com- 
pany owning  snch  milway  or  tramwaj-,  unless 
after  notice  to  be  given  by  the  promoters  seven 
days  at  least  before  the  commencement  of  such 
woork  such  superinteti  deuce  is  refused  or  with- 
held. 

27.  When  the  promoters  have  opened  or 
broken  up  any  portion  of  any  road,  they  shall 
be    under   the   following    farther    obligations ; 


1.  Tliey  shall,  with  all  convenient  speed,  and 

in  all  cases  within  four  weeks  at  the  most 
(unless  the  road  authority  otherwise  con- 
sents in  writing)  complete  the  work  on 
account  of  which  they  opened  or  broke  up 
the  same,  and  (subject  to  the  formation, 
maintenance,  or  renewal  of  the  tramway) 
fill  in  the  ground  and  make  good  the 
surface,  and  to  the  satisfaction  of  the  road 
authority,  restore  the  portion  of  the  road 
to  as  good  condition  as  that  in  which  it 
was  before  it  was  opened  or  broken  up, 
and  clear  away  all  surplus  paving  or 
metalling  matenal  or  rubbish  occasioned 
thereby : 

2.  They  shiall  in  the  meantime  cause  the  place 

where  the  road  is  opened  or  broken  up  to 
be  fenced  and  watched,  and  to  be  properly 
lighted  at  night : 
3    They  shall  bear  or  pay  all  reasonable  ex- 
penses of  the  repair  of  the  road  for  six 
months  after  the  same  is  restored,  as  far 
as  those  expenses  are  increased  by  the 
opening  or  breaking  up. 
If  the  promoters  aforesaid  fail  to  comply  in 
any  respect  with  the  provisions  of  the  present 
section,  they  shall  for  every  snch  offence  (wi^out 
prej  udice  to  the  enforcement  of  specific  perfor- 
mance of  the  requirements  of  this  Act  or  to  any 
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other  remedy  af^unst  them)  he  liahle  to  a  penalty 
uot  exceeding  twenty  pounds,  and  to  a  further 

Senalty  not  exceeding  five  pounds  for  each 
ay  during  which  any  such  fyiute  continues 
after  the  first  day  on  which  such  penalty  is 
incurred. 

28.  The  promoters  shall,  at  their  own  expense, 
at  all  times  maintain  and  keep  in  good  condition 
and   repair,  with   such  materials  and  in  such 
manner  as  the  road  authority  shall  direct,  and  to 
their  satisfaction,  so  much  of  any  road  whereon 
any  tramway  belonging  to  them  is  laid  as  lies 
hetween  the  rails  of  the  tramway  and  (where  two 
tramways  are  laid  by  the  same  promoters  in  any 
road  at  a  distance  of  not  more  than  four  feet 
from  each  other)  the  portion  of  the  road  between 
the  tramways,  and  in  every  case  so  much  of  the 
road  as  extends  eighteen  inches  beyond  the  rails 
of  and  on  each  side  of  any  such  tramway.    If  the 
promoters  abandon   their  undertaking,  or  any 
port  of  the  »ame,  and  take  up  any  tramway  or 
any  jiart  of  aay  tramway  belonging  to  them,  they 
shall  with  ull  convenient  speed,  and  in  all  cases 
within  six  weeks  at  the  most  (unless  the  road 
authority  otherwise  consents  in  writing),  fill  in 
the  ground  Mid  make  good  the  surface,  and,  to 
the  satisfaction  of  the  road  authority,  restore  the 
portidn  of  the  road  upon  which  such  tramway 
was  laid  to  as  good  a  condition  as  that  in  which 
it  was  before  such  tramway  was  laid  thereon,  and 
clear  away  all  surplus  paving  or  metalling  mate- 
rial or  rubbish  occasioned  by  such  work ;  and 
they  shall  in  the  meantime  cause  the  place  where 
the  road  is  opened  or  broken  up  to  be  fenced  and 
watched,  and  to  he  properly  lighted  at  night: 
Provided  always,  that  if  the  promoters  fail  to 
comply  with  the  provisions  of  this  section,  the 
road  authority,  if  they  think  fit,  may  themselves 
at  any  time,  after  seven  days  notice  to  the  pro- 
moters, open  and  break  up  the  road,  and  do  the 
works  necessary  for  the  repair  and  maintenance 
or  restoration  of  the  road,  to  the  extent  in  this 
section  above  mentioned,  and  the  expense  in- 
curred by  the  road  authority  in  so  doing  shall  be 
repaid  to  them  by  the  promoters. 

29.  The  road  authority  on  the  one  hand  and 
the  promoters  on  the  other  hand  may  from  time 
to  time  enter  into  and  carry  into  eBect,  and 
from  time  to  time  alter,  renew,  or  vary,  con- 
tracts, agreements,  or  arrangements  with  respect 
to  the  paving  and  keeping  in  repair  of  the 
whole  or  any  portion  of  tne  roadway  of  any  road 
on  which  the  promoters  shall  lay  any  tramway, 
and  the  proportion  to  be  paid  by  either  of  them 
of  the  expense  of  such  paving  and  keeping  in 
repair. 

30.  For  the  purpose  of  making,  forming, 
laying  down,  maintaining,  repairing,  or  renewing 
any  of  thdr  tramways,  the  promoters  may  from 
lime  to  time,  where  and  as  iar  as  it  is  necessary. 


oip  iMy  appear  expedient  for  the  purpose  of  pre- 
venting frequent  interruption  of  the  traffic  by 
repairs  or  works  in  connexion  with  the  same, 
alter  the  position  of  any  mains  or  pipes  for  the 
supply  of  gas  or  water,  or  any  tube,  wires,  or 
i^paratiis  for  telegraphic  or  other  purposes, 
subject  to  the  provisions  of  this  Act,  and  also 
subject  to  the  following  restrictions;  (that  is  to 
say,) 

1.  Before  laying  down  a  tramway  in  a  road  in 
which  any  mains  or  pipes,  tubes,  wires,  or 
apparatus    may  be    laid,    the    promoten 
snail,  whether  they  contemplate  altering 
the  position  of  any  such  mains  or  pipes, 
wires,   or  ajiparatus,   or   not,  give  seven 
days  notice  to  the  company,  persons,  or 
person   to  whom  such   mains   or    pipes, 
tubes,  wires,  or  apparatus  may  belong  or 
by  whom  they  are  controlled,  of  their  in- 
tention to  lay  down  or  alter  the  tramway, 
and  shall  at  the  same  time  deliver  a  plan 
and  section  of  the  proposed  work.    If  it 
should   appear   to   any  such  company  or 
jierson  that  the  construction  of  the  tram- 
way as  proposed  would  endanger  any  such 
main  or  pipe,  tube,  wire,  or  apparatus,  or 
interfere  with   or  impede   the   supply  of 
water  or  gas  or  the  telegraphic  or  other 
communication,  such  company  or  person 
(as  the  case  may  be)  may  give  notice  to 
the  promoters  to  lower  or  otherwise  alter 
the  position  of  the  said   mains  or  pifies, 
tubes,  wires,  or  aiiparatus  in  such  manner 
as  may  be  considered  necessary,  and  any 
difference  as  to  the  necessity  of  anv  such 
lowering  or  alteration  shall  be  settled  in 
manner  provided  by  this  Act  for  the  settle- 
ment of  difFerences  between  the  jiromoters 
Und  other  companies  or  persons,  and  all 
alterations  to  be  made  under  this  section 
shall  be  made  with  as  Utile  detriment  and 
inconvenience  to  the  company  or  person 
1o  whom  such  mains  or  pipes,  tubes,  wirei, 
<jr  apparatus  may  belong,  or  by  whom  tie  i 
tame  are  controlled,  or  to  the  inhahit-anti  I 
tif  the  district,  as  the  circumstances  wiUf 
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admit,  and  under  the  superintendeuce  of ^i-race 


Huch  company  or  person  or  of  their, 
veyor  or  engineer  if  they  or  he  thiitk  " 
attend,  alter  receiving  not  less  thaB 
eight  hours  notice  for  that  piupose, 
notice  the  promoters  are  hereby 
to  give : 
2.  The  promoters  shall  not  remove  or 
any  of  the  mains  or  pipes,  \TJves, 
plugs,  tubes,  wires,  or  apparatus, 
tvorks  belonging  to  or  controlli 
»uch  company  or  person,  or  do 
1o  imi>edc  the  passage  of  wnter  or 
the  telegraphic  or  other   coinimi 
^to   or    through    such  mains  or 
without  the  consent  of  such  com;^ 
person,  or  in  any  other  manner  than 
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comTnny  at  penon  shall  approve,  until 
Kooa  and  sufficieiit  mains,  pipes,  valres, 
syphons,  plugs,  and  other  vorks  necessary 
or  proper  for  continiung  the  supply  of 
water  or  gas  or  telegiapmo  or  other  com- 
munication, as  sumcteatly  as  the  same 
was  Bupidifid  by  tiie  mains  or  pipas,  tubes, 
wires,  or  appavatus  proposea  to  be  re- 
moved or  displaced,  shall  at  the  expense 
of  the  promoters  have  been  first  made  and 
laid  downr  in  lieu  thereof  and  Mady  for 
ute,  and  tothe  satisfaction  of  the  survevor 
or  enginMT  <tf  snch  water-  or  gas  or  other 
oompaay,  m  <ii  such  person,  or,  in  case  of 
'  disagreement  between  sush  surveyor  or 
engineer  and  the  promoters,  as  an  engi- 
neer «,ppointed  by  the  Board  of-  Trade 
shall  dn^et; 
.  3.  The  promoters- shall  not  lay  down  any  such 
pipes  contraiy  to  the  regulations  of  any 
'  Act  of  Parliament  relating  to  such  wat^ 
ot  gaS'OT  other  connpany,  or  relating  to 
•  telegraphs ! 

4.  llie  promoters  shall  mak»  good  all  damage 

done  by  them  to  property  belonging  to  or 
controlled  by  any  such  company  or  per- 
son, and  shall  make  full  compensation  to 
all  parties  for  any  loss  or  damage  which 
,  they  may  sustain  by  reason  of  any  inter- 
ference ^vith  such  property,  or  with  the 
private  service  pipes  of  any  person  sup- 
pKed  by  any  sucn  company  or  person  with 
1  water  or  gas : 

5.  If  by  any  such  operations  as  aforesaid  the 

promoters  interrupt  the  supply  of  water 
or  gas  in  or  throug[h  any  maw  or  main 
pipe  they  shall  be  Bable  to  a  penalty  not 
exceeding  twenty  pounds  for  every  day 
upon  which  such  supply  shall  be  so  inter- 
rupted. 

31.  Where  in  any  district  any  tramway  or  any 
work  connected  therewith  interferes  with  any 
•ewer,  drain,  watercourse,  subway,  defence,  or 
work  in  such  district,  or  in  any  way  affects  the 
sewerage  or  drainage  of  such  district,  the  pro- 
moters shall  not  commence  any  tramway  or  work 
until  they  shall  have  given  to  the  proper  autho- 
rity fourteen  days  previous  notice  in  writing  of 
their  intention  to  ooounence  the  same,  by  leaving 
Bach  notice  at  the  principal  office  of  such  autho- 
rity with  all  necessary  particulars  relating  thereto, 
nor  until  such  authority  shall  have  signified  their 
approval  of  the  same,  unless  such  authority  do 
aot  signify  tlteir  approval,  disapproval,  or  other 
directions  within  fourteen  days  after  service  of 
the  said  notice  and  particulars  as  aforesaid,  and 
the  promoters  shall  comply  with  and  conform  to 
all  reasonable  direotioos  and  regalaloons.of  the 
said  authority  in  the  execution  of  the  said  works, 
and  shall  provide  by  new,  altered,  or  substituted 


works,. iqi  auoh  manner  as  such  authority  shall 
reasonably  require,  for  the  proper  protertion  of 
and  for  preventing  injury  or  impediment  to  the 
sewers  and  works  herein-before  referred  to,  by  or 
by  reason  of  the  tramways,  and  shall  save  harm- 
less the  said  authority  against  all  and  every  the 
expense  to  be  occasioned  thereby;  and  all  such 
works  shall  be  done  under  the  direction,  superin- 
tendence, and  control  of  the  engineer  or  other 
officer  or  officers  of  the  said  authority,  at  the 
reasonable  costs,  charges,  and  expenses  in  all 
respects  of  the  promoters ;  and  when  any  new, 
altered,  or  substituted  work  as  aforesaid,  or  any 
works  or  defence  connected  therewith,  shall  be 
completed  by  or  at  the  coats,  charges,  or  expenses 
of  the  promoters,  under  the  provisions  of  this 
Apt,  the  same  shall  thereafter  be  as  fully  and 
completely  under  the  direction,  jurisdiction,  and 
control  of  the  said  authority  and  be  maintained 
by  them  as  any  sewers  or  works. 

.,32.  Nothing  in  this  Act  shall  take  away  or 
abridge  anj-  power  to  open  or  break  up  any  road 
along  or  aciuss  which  any  tramway  is  laid,  or  any 
other  powei-  vested  in  any  local  authority  or  road 
authority  for  any  of  the  purposes  for  which  such 
authority  is  respectively  constituted,  or  in  any 
company,  body,  or  i)erson  for  the  purpose  of 
laying  dowii,  repairin;^,  altering,  or  removmg  any 
pipe  for  the  supply  of  gas  or  water,  or  any  tubes, 
TiTres,  or  apparatus  for  telegraphic  or  other  pur- 
poses, but  in  the  exercise  of  such  power  every 
such  local  authoritv,  road  authority,  company, 
body,  or  person  shall  be  subject  to  tne  following 
restxictions ;  (that  is  to  say,) 

1.  Thqr  shall  cause  as  little  detriment  or  in- 

convenience to  the  promoters  and  lessees 
,   as  circumstances  admit : 

2.  Before  they  conunence  any  work  whereby 

the  traffic  on  the  tramivay  will  be  inter- 
rupted they  shall  (except  in  cases  of 
urgency,  in  which  cases  no  notice  shall 
be  necessary)  give  to  the  promoters  and 
lessees,  if  there  be  any,  notice  of  their 
intention  to  commence  such  work,  speci- 
fying the  time  at  which  they  will  begin  to 
do  so,  such  notice  to  be  given  cigliteen 
hours  at  least  before  the .  commencement 
of  the  work : 

3.  They  shall  not  be  liable  to  pay  to  the  pro- 

moters or  lessees  any  comj)cnsation  for 
injuiy  done  to  the  tramway  by  the  execu- 
tion of  such  work,  or  for  loss  of  traffic 
occasioned  thereby,  or  for  the  reasonable 
exercise  of  the  powers  so  vested  in  them 
as  aforesaid : 

4.  Whenever  for  the  purpose  of  enabling  them 

to  execute  such  work  the  local  authority 
or  the  road  authority  shall  so  require,  the 
promoters  or  lessees  shall  either  stop 
traffic  ou  the  tramway  to  which  the  notice 
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•hftU  ttter,  when  i(  would  oUicrwiK  inter, 
fare  with  such  work,  or  than  up  and 
secure  the  same  at  their  own  risk  and  cost 
durinff  the  exscotioB  of  the  work  there : 
Proviaed  that  such  work  shall  alw^s  be 
completed  by  the  local  authority  or  the 
road  authority,  as  the  case  may  be,  with 
all  reasonable  ezpedition : 
5.  Any  company,  body,  or  person  shall  not 
execute  su(£  work  so  far  as  it  immediate 
affects  the  tramway  except  under  the 
superintendence  of  the  promoten,  unlets 
they  refiiae  or  neglect  to  giro  aoch  anper- 
intendence  at  the  time  speeified  in  the 
notice  for  the  ccmimenoement  of  the  work 
or  discontinue  the  same  daring  the  pro- 
gress of  the  wcrk ;  and  tiiey  shall  execute 
such  work  at  their  own  expense,  and  to 
the  reasonable  satis&ation  of  the  pro- 
moters :  Provided  that  any  additional  ex- 
pense imposed  upon  them  by  reason  of 
the  existence  of  the  tramway  in  any  road 
or  pkux  where  any  such  mauis,  pipes, 
tubes,  wires,  or  apparatus  shall  have  been 
laid  before  the  construction  vt  such  train< 
way  shall  be  borne  by  llie  promoten. 

33.  If  any  difference  SMsee  between  the  pro- 
motem  or  lessees  on  the  one  hand  and  any  load 
audiority  or  road  authority,  or  any  gas  or  water 
company,  or  any  oompanv,  body,  or  penon  to 
whom  any  sewer,  drain,  tube,  wires,  or  apparatus 
fbr  telMrraphic  or  other  purposes  may  belong,  or 
any  other  company,  on  the  other  nand,  with 
respect  to  any  mtnferenee  or  oontrol  exeiciiedl, 
or  claimed  to  be  exercised,  by  them  or  hlro,  <Hr  en 
theur  or  his  behalf,  or  by  the  promotera  or  Utscea 
by  virtue  of  this  Act,  in  relation  to  any  tnmwwf 
or  work,  or  in  relation  to  any  work  or  proceeding 
of  the  local  authority,  road  authority,  body,  com- 
pany, or  person,  or  with  respect  to  the  propriety 
of  or  the  iiu>de  of  execution  of  any  work  rdatmg 
to  any  tramway,  or  with  respect  to  the  amounts 
of  any  compensation  to  be  made  b^  or  to  the 
promoters  or  lessees,  or  on  the  question  whether 
any  work  is  such  as  ought  reasouably  to  satisfy 
the  local  authority,  road  authority,  body,  com- 
pany, or  person  concerned,  or  with  respect  to  any 
other  subject  or  thing  regulated  by  or  comprised 
in  this  Act,  the  matter  in  difference  shall  (unless 
otherwise  specially  provided  by  this  Act)  be 
settled  1^  an  engineer  or  other  fit  P«non  nrani- 
nated  as  referee  by  the  Board  of  Trade  on  the 
application  of  either  party,  and  the  expenses  of 
the  reference  shall  be  borne  and  paid  as  the 
reieiee  directs. 


PaM  III. 
GXKCBAL  PBOvniowa. 

Carri«ffe». 

34.  The  promoters  of  tramways  authorised  I7 
special  Act  and  their  lessees  may  use  on  {bet 
tramways  carriages  with  flange  wheels,  or  wfae^ 
suitable  only  to  run  on  the  rail  prescribed  by  nidi 
Act ;  and,  subject  to  the  provisions  of  sam  spe- 
cial Act  and  of  this  Act,  tne  promoters  and  tbeit 
lessees  shall  hare  the  exclusive  use  of  their  tnin- 
ways  for  carriages  with  flange  wheels  or  other 
wheels  suitable  only  to  run  on  the  piescnbed 
rail. 

All  carriages  used  on  any  tramway  shall  be 
moved  by  the  power  prescribed  by  the  spedsl 
Act,  and  where  no  such  power  is  prescribed,  by 
animal  power  only. 

No  carriage  used  on  any  tramway  whidi  is 
hereafter  authorised  by  special  Act  snail  extend 
beyond  the  outer  edge  of  tne  wheels  of  sack  csN 
riage  more  than  eleven  inches  on  each  side. 

Licenses  to  use  TVanncayj. 

35.  If  at  aay  tinie  after  any  tramwayor  pat 
of  any  tramway  shall  bar»  b«ea  ibr  Hmt  ^m 
opened  for  pnblio  trtSAe  in  may  district  it  ifaall  b» 
rejtfeaented  in  writing  to  the  Board  of Tradebf 
the  local  authcvity^  of  such  district  at  by  t«»«J^ 
inhabitant  ratepayers  of  such  district,  or  byte 
road  authority  of  any  road,  in  which  such  taaMj 
or  part  of  a  tramway  is  laitf,  that  the  public  w 
deprived  of  the  fall  benefit  csf;  the  tranwty.tiie 
Board  of  TVade  may  (if  they  oodi^Aer  that,  pria* 
ffcdo,  the  case  is  one  for  inquiry)  ffjreotaninoMy 
l^  a  referee  under  ^ia  Act  into  tte^^th  ef  to 
representation,  and  if  the  referee  repolrt  A*t  «■* 
truth  of  the  r^Hresentstion  has  been  proV<d  to  l» 
satisfaction,  the  Board  may  fVom  lame  -to  **• 
grant  licenses  to  any  company  or  person  to  u* 
suefa  tramway  in  addition  to  the  promoti'H  ^^ 
their  lessees,  f<»r  snch  trtflic  as  is  autfaorisec  JT 
ihe  special  Act,  wiA  carriages  to  be  wpptoftd^ 
Ute  Board,  snliject  to  tite  fbUowing  provision 
conditions,  and  restrictions ;  lliat  is  to  say, 

1.  The  license  shall  be  fbr  any  period  not  les. 

than  one  year  nor  mof«  wan  tiiree  vasrs 
from  the  date  of  tite  lionue,  but  shall  fas 
renewable  by^Am  Board,  if  they  upon  in- 
quiry  think  fit : 

2.  The  license  shall  be  to  use  the  whole  of  satb 

tramway  for  ttie  time  bring  opened  tar 
pubHc  tra£Bc,  or  such  part  or  parterfsach 
tramway  as  tiie  Board,  having  wftw**? 
the  cause  tot  grmnting  the  Ikeaie,  «•« 
think  right : 

3.  The  Hoense  shall  direct  the  nnmber  of  osr- 

riages  which  the  licensee  or  >«w"^    • 
run  upon  such  tawnway,  and  tiie  mae  m 
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which  and  tiiaet  at  which  such  carriages 
shall  be  run : 

4.  The  liceaaes  shall  spedfy  the  taHa  to  be  paid 

to  the  promoters  or  to  their  lessees  by  the 
licensee  or  licensees  for  the  use  of  the  tram- 
ways: 

5.  The  licensee  (a  licensees,  and  their  officers 

and  servants,  shall  permit  one  person  duly 
authorised  for  that  purpose  by  the  pro- 
moters, or  by  their  lessees,  to  ride  free  of 
chaige  in  or  upon  each  carriaf^e  of  the 
licensee  or  licensees  run  upon  the  tramways 
for  the  whole  or  any  part  of  the  journey: 

6.  The  Board  of  Trade  may  at  any  time  after 

the  granting  of  any  license  revoke,  alter, 
or  modify  the  same  for  good  cause  shown 
to  them. 

36.  If  on  demand  any  licensee  fail  to  pay  the 
tolls  due  in  respect  of  aoy  passengers  carried  in 
any  carriage  it  shall  be  lawful  for  the  promoters 
or  their  lessees,  to  whom  the  same  are  payable, 
to  detain  and  sell  such  carriage,  or  if  the  same 
shall  have  been  removed  AK>m  the  tramway  or 
premises  of  such  promoters  or  lessees,  to  detain 
and  sell  any  other  carriages  on  such  tramway  or 
inemises  bdonging  to  such  licensee,  and  out  of 
the  moneys  arising  from  such  scJe  to  retain  the 
tolls  payable  as  aforesaid,  and  all  charges  and  ex- 
penses of  such  detention  and  sale,  rendering  the 
overjdus  (if  any)  of  such  moneys  and  such  of  the 
oaimges  as  ahaU  remain  uBsold  to  the  pttson 
entitled  thereto. 

37*  Erery  licensee  shall  on  demand  give  to  an 
offioer  or  servant  authorised  in  that  behalf  by  the 
nromotera  or  tiieir  lessees  entitled  to  be  paid  tolls 
oy  such  licensee,  an  exact  account  in  writinff 
signed  by  such  licensee  of  the  number  of  pasaen- 
[en  conveyed  by  any  and  evay  carnage  used  by 
on  the  tramways. 

38.  If  any  such  licensee  tajia  to  give  such  ao- 
oonnt  to  such  officer  or  servant  demanding  the 
same  as  aforesaid,  or  if  any  such  licensee  with 
intent  to  avoid  the  payment  of  any  tolls  gives  a 
Use  account,  he  slwll  for  every  such  offence  forfeit 
to  the  promotars,  <»  to  &eir  lessees  entitled  to  be 
paid  tolls  by  such  licensee,  a  sum  not  exceeding 
five  pounds,  and  such  penalty  shall  be  in  addition 
to  any  tdls  payable  in  respect  of  the  passengers 
carried  by  any  such  carriage. 

39.  If  any  dispute  arise  concerning  the  amount 
of  tiie  tolls  due  to  the  promoters  or  to  their  lessees 
ttom  any  licensee,  or  concerning  the  charges  oc- 
casioned by  any  detention  or  sale  of  any  carriage 
under  the  provisions  herein  contained,  the  same 
shall  be  settled  in  England  by  two  justices,  and 
in  Scotland  by  the  shenff  or  two  justices,  and  it 
■hall  be  lawful  for  the  promoters  or  their  lessees 
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in  the  meanwhile  to  detain  ths  carriage,  or  (if  the 
so  require)  the  {aooeeds  of  the  sale  thereof. 


40.  Every  licensee  shall  be  answerable  for  any 
trespass  or  damage  done  by  his  carriages  or  horses, 
or  by  any  oi  the  servants  or  persons  employed  by 
him,  to  or  upon  the  taramway,  or  to  or  upon  the 
property  of  any  other  person,  and,  without  pre- 
judice to  the  right  of  action  against  the  licensee 
or  any  other  person,  every  sudi  servant  or  other 
person  may  lawfUly  be  convicted  of  such  trespass 
or  damsffe  in  England  before  two  justices,  and  in 
Scotland  before  the  sheriff  or  two  justices,  either' 
by  the  confession  of  the  party  offending  or  by  the 
oifkh  at  some  credible  witness;  and  upon  such 
conviction  every  such  Uoensra  shall  pay  to  the 
promoters,  lessees,  or  persons  injured,  as  the  case 
majr  he,  the  damage,  to  be  ascertained  by  such 
justices,  so  that  the  same  do  not  exceed  fifty 
pounds. 

Discottlinuance  of  Tramways. 

41.  If  at  any  time  after  the  opening  of  any 
tramway  in  any  district  for  traffic  the  promoters 
disoontmue  the  working  of  such  tramway,  or  of 
any  part  thareof,  for  the  space  of  three  calendar 
months  (such  discontinuance  not  being  occasioned 
by  circumstances  beyond  the  control  of  such  yto- 
moters,  for  which  purpose  the  want  of  sufficient 
funds  shall  not  be  considered  a  oircumstance  be- 
yond their  control),  and  such  discontinuance  is 
IMrovnd  to  the  satisfection  of  the  Board  of  Trade, 
the  said  Board,  if  they  think  fit,  may  by  order 
declare  that  the  powers  of  the  promoters  in  re- 
spect of  such  tnunway  ot  the  part  thereof  so  dis- 
continued  shall,  from  the  date  of  such  order,  be 
at  an  end,  and  thereupon  the  said  powers  of  the 
promoters  shall  cease  and  determine,  unices  the 
same  are  purchased  by  the  local  authority  in 
manner  Iqr  this  Act  provided.  Where  any  such 
order  has  been  made,  the  road  authority  of  such 
district  may  at  any  time  after  the  expmttion  of 
two  months  from  the  date  of  such  order,  under 
the  anthorily  of  a  certificate  to  that  effect  by  the 
Board  of  IVade,  remove  the  tramway  or  part 
of  the  tramway  so  discontinued,  and  the  pro- 
moters shall  pay  to  the  road  authority  the  cost 
of  such  removal  and  of  the  making  good  of  the 
road  by  the  road  authority,  such  cost  to  be  cer- 
tified by  the  clerk  for  the  time  being,  or  by  some 
other  authorised  officer  of  the  road  auuiori^, 
whose  certificate  shall  be  final  and  conclusive; 
and  if  the  promoters  fail  to  pay  the  funount  so 
certified  within  one  calendar  month  after  delivery 
to  them  of  such  certificate  or  a  copy  thereof,  the 
road  authority  mav,  without  any  previous  notice 
to  the  promoters  (but  without  prejudice  to  any 
other  remedy  which  they  may  nave  for  the  re- 
covery of  the  amount),  seU  and  dispose  of  the 
materials  of  the  tramway  or  part  of  tramway  re- 
moved, either  by  public  Miction  or  private  sale. 
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and  for  such  sum  or  sums,  and  to  such  person  or 
persons,  as  the  road  authority  may  think  fit,  and 
may  out  of  the  proceeds  of  such  sale  pay  and 
reimburse  themselves  the  amount  of  the  cost  cer- 
t^ed  as  aforesaid  and  of  the  cost  of  sale,  and  the 
balance  (if  any)  of  the  proceeds  of  the  sale  shall 
be  paid  over  by  the  road  authority  to  the  pro- 
moters. 

Infoheney  of  Protnofen. 

42.  If  at  any  time  after  the  openinK  of  uiy 
tfamway  in  any  district  for  traffic,  it  appears  to 
the  local  authority  or  the  road  authority  of  such 
district  that  the  promoters  of  such  tramway  are 
insolvent,  so  that  they  are  unable  to  maintain  such 
tramway,  or  work  the  same  with  advantage  to  the 
public,  and  such  road  authority  makes  a  repre- 
sentation to  that  effect  to  the  Board  of  Trade, 
the  Board  of  Trade  may  direct  an  inquiry  by  a 
referee  into  the  truth  of  the  representation,  and 
if  the  referee  shall  find  that  the  promoters  are  so 
insolvent  as  aforesaid,  the  Boara  of  Trade  may, 
by  order,  declare  that  the  powers  of  the  promoters 
shall,  at  the  expiration  of  sLx  calendar  months 
from  the  making  of  the  order,  be  at  an  end,  and 
the  powers  of  the  promoters  shall  cease  and  de- 
termine at  the  expiration  of  the  said  period,  unless 
the  same  are  purchased  by  the  local  authority  in 
manner  by  this  Act  provided;  and  thereupon 
such  road  authority  may  remove  the  tramwa^jr  in 
like  manner  and  subject  to  the  same  provisions 
as  to  the  payment  of  the  costs  of  such  removal, 
and  to  the  same  remedy  for  recovery  of  such  costs, 
in  every  respect  as  in  cases  of  removal  under  the 
next  precedmg  section. 

Purchase  of  "Dramways. 

43.  Where  the  promoters  of  a  tramway  in  any 
district  are  not  the  local  authority,  the  locu. 
authority,  if,  by  resolution  passed  at  a  special 
meeting  of  the  members  constituting  such  local 
authority,  they  so  decide,  may  within  six  months 
after  the  expiration  of  a  period  of  twenty-one 
years  from  the  time  when  such  promoters  were 
empowered  to  construct  suchtramwajr,  and  \vithin 
six  months  after  the  expiration  of  every  subse- 
quent period  of  seven  years,  or  withm  three 
months  after  any  order  made  by  the  Board  of 
Trade  under  either  of  the  two  next  preceding 
sections,  with  the  approval  of  the  Board  of  Trade, 
by  notice  in  writing  require  such  promoters  to 
sell,  and  thereupon  such  promoters  shall  sell  to 
them  their  undertaking,  or  so  much  of  the  same 
as  is  within  such  district,  upon  terms  of  paying 
the  then  value  (exclusive  of  any  allowance  for 
past  or  future  profits  of  the  undertaking,  or  any 
compensation  for  compulsory  sale,  or  other  con- 
sideration whatsoever)  of  the  tramway,  and  all 
lands,  buildings,  works,  materials,  and  plant  of 
the  promoters  suitable  to  and  used  by  tuem  for 
the  purposes  of  their  undertaking  within  such 


district,  such  value  to  be  in  case  of  difference 
determined  by  an  engineer   or  other  fit  person 
nominated  as  referee  by  the  Board  of  Trade  on 
the  application  of  either  party,  and  the  expenses 
of  the  reference  to  be  borne  and  paid  as  the  re- 
feree directs.     And  when  any  such  sale  has  been 
made,  all  the  rif{hts,  powers,  and  authorities  of 
such   promoters   in   respect  to  the  undertaking 
sold,  or  where  any  order  has  been  made  by  the 
Board  of  Trade  under  either  of  the  next  preceding 
sections,  all  the  rights,  powers,  and  authorities  of, 
such  promoters  previous  to  the  making  of  such. 
order  in  respect  to  the  undertaking  sold,  shall  be' 
transferred  to,  vested  in,  and  may  be  exercised, 
by  the  authority  to  whom  the  same  has  been  sold,' 
in  like  manner  as  if  such  tramway  was  constructed! 
by  such   authority  under   the  jiONvers  conferred, 
upon  them  by  a  Provisional  Order  under  this  .^ct,| 
and  in  reference  to  the  same  they  shall  be  deemed, 
to  be  the  promoters.  .    ;[ 

No  sueli  resolution  shall  be  valid  unless  || 
month's  previous  notice  of  the  meeting,  and  of, 
the  ])urpose  thereof,  has  been  given  in  manne?, 
io  which  notices  of  meetings  of  such  local  autho-,, 
rity  are   usually  given,   nor   unless  two  thirdS) 
of  the  members  constituting  such  local  authonly 
are  present  and  vote  at  the  meetin;;,  and  a  miAi-| 
rity  of  those  present  and  voting  concur  in  tV, 
resplution ;    provided   that   if  in   Scotland  iia^ 
local  authority  be  the  road  trustees,  it  shall  not, 
be  necessary   that  two   thirds   of  such  trusted: 
shall  be  present  at  the  meeting,  but  the  resalu.- 
tion  shall  not  be  valid  unless  two  thirds  of  thf 
members  present  vote  in  favour  of  such  resolu- 
tion, and  unless  the  said  resolution  is  confimicd 
in   like    manner  at   another   meeting  called,, •* 
aforesaid,  and  held  not  less  than  three  weeks  uti 
not  more  than  six  weeks  thereafter ;  and  it  sh»n 
be  lawful  for  the  chairman  of  any  such  meetiBg, 
with  the  consent  of  a  majority  of  the  membas 
present,  to  adjourn  the  same  from  time  to  time. 

Tlie  local  authority  in  any  .district  ro.SjjnW 
the  purchase  money  and  aU  expenses  liMVP 
by  them  in  the  purahase  of  .  anr  und^wpf 
under  the  authority  of  this  section  but  mw 
like  rate,  and  shall  have  the.  like  powers  to  bonw 
on  the  security  of  the  same  as  if  such  expesM' 
were  incurred  in  applying  for,  ^bteiniag,  ta^ 
carrying'  into  effeot  any  Proviaional  Order  oMwti 
by  them  under  this  Act. 

Where  the  local  rate  .is  limited  by  kv  if  * 
certain  amount,  and  is  by  reason  of  suidt  Italic 
Hon  insu£Soient  for  the  payment  of  sach  purdaw 
money  and  expenses,  the  Board  of  Tndt  -lOtfiif 
Provisional  Order  exitcmd  the  hmit  «f  sucb  it^ 
rate  to  such  amount  as  they  shall  thdnk  fl^*' 
prescribe  for  the  payment  of  such  purchase  naotT 
and  expenses. 

Every  such  Provisional  Order  shjdl'  b«  fl^ 
firmed  in  like  manner  as  a  I^vi;tOD^,.0i>*' 
under  the  authorily  of  Paxt.l. 'of  ^iliaj^ff^ 
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tintn  Buch  confirmation  snch  Prorinmial  Order 
shall  not  have  any  oporation. 

Subject  and  according  to  the  preceding  pro- 
visions  of  this  section  two  or  more  local  autho- 
rities may  jointly  purchase  any  undertaking  or 
BO  much  of  the  same  as  is  within  their  districts. 

44.  Where  any  tramway  in  any  district  has 
been  opened  for  traffic  for  a  period  of  six  months 
the  promoters  may,  with  the  consent  of  the  Board 
of  Trade,  sell  tiieir  undertaking  to  any  person, 
persons,  corporation,  or  company,  or  to  the  local 
aiithority  of  such  district ;  and  when  any  such 
sale  has  been  made  all  the  rights,  powers,  autho- 
rities, obligations,  and  liabilities  of  such  nro- 
npoters  in  respect  to  the  undertaking  sold  snail 
be  transferred  to,  vested  in,  and  may  be  exercised 
bjf,  and  shall  attach  to  the  person,  persons,  cor- 
poration, company,  or  local  authority  to  whom 
the  same  h*s  been  sold,  in  like  manner  as  if  such 
tramway  was  constructed  by  such  person,  persons, 
corporation,  company,  or  loctd  authority  under 
the  powers  conferred  upon  them  by  special  Act, 
and  m  reference  to  the  same  they  shall  be  deemed 
to  be  the  promoters. 

Provided  always,  that  a  local  authority  shall 
not  purchase  any  undertaking  under  the  pro- 
visions of  this  section  unless  they  shall  decide 
to  make  such  purchase  by  resolution  passed  at  a 
special  meeting  of  the  members  constituting  such 
local  authority,  which  resolution  shall  be  made 
in  the  same  manner  and  shall  be  subject  to  the 
same  conditions  as  to  validity  as  resolutions 
made  in  regard  to  the  purchases  by  the  next 
preceding  section  authorised. 

Where  any  purchase  is  made  by  any  local 
authority  under  the  provisions  of  this  section, 
such  lootl  anthorit}r  may  pay  the  purchase  money 
and  all  expenses  incurred  by  them  in  making 
roch  purchase  out  of  the  like  funds,  and  for  such 
Durposes  shall  have  all  and  the  like  powers  and 
be  subject  to  all  the  like  conditions  as  if  such 
purchase  were  made  under  the  authority  of  the 
next  preceding  section. 

mis. 

46.  llie  promoters  or  lessees  of  a  tramway 
authorised  by  special  Act  may  demand  and  take, 
in  respect  of  such  tramway,  tolls  and  charges  not 
exceeding  the  sums  specified  in  such  specul  Act, 
subject  and  according  to  the  regulations  therein 
specified.  A  list  of  all  the  tolls  and  charges 
authorised  to  be  taken  shall  be  exhibited  in  a 
conspicuous  place  inside  and  outside  each  of  the 
oaxriages  usea  upon  the  tramways. 

By  elates. 

46.  Subject  to  the  provisions  of  the  special 
Act  authorising  any  tramway  and  this  Act, 
Hm  Itocal  M&ority  of  any  district  in  which 


the  same  is  laid  down  may,  from  time  to  time, 
make  regulations  as  to  the  following  matters  : 

The  rate  of  speed  to  be  observed  in  travelling 
upon  the  tramway : 

The  distances  at  which  carriages  using  the 
tramway  shall  be  allowed  to  follow  one  after 
the  other : 

The  stopping  of  carriages  tising  the  tramway ; 

The  traffic  on  ths  road  in  which  the  tramway  is 
.      laid. 

. .  The  promoters  of  any  tramway  and  their  lessees 
may  from  time  to  time  make  regulations, — 

For  preventing  the  commission  of  any  nuisance 
in  or  upon  any  carriage,  or  in  or  against  any 
premises  belonging  to  them  : 

For  regulating  the  travelling  in  or  upon  any 
carriage  belonging  to  them. 
And  for  better  enforcing  the  observance  of  all  or 
any  of  such  regulations,  it  shall  be  lawful  for 
such  local  authority  and  promoters  respectively 
to  make  byelaws  for  all  or  any  of  the  aforesaid 
purposes,  and  from  time  to  time  repeal  or  alter 
such  byelaws,  and  make  new  byelaws,  provided 
that  such  byelaws  be  not  renugriant  to  the  laws 
of  that  part  of  the  United  Kingdom  where  the 
same  are  to  have  effect. 

Notice  of  the  making  of  any  byelaw  under  the 
provisions  of  this  Act  shall  be  published  by  the 
local  authority  or  the  promoters  making  the  same 
by  advertisement,  according  to  the  regulations 
contained  in  Part  II.  of  the  schedule  (C.)  to  this 
Act  annexed,  and  unless  such  notice  is  published 
in  manner  aforesaid  such  byelaw  shall  be  dis- 
allowed by  the  Board  of  Trade. 

No  such  byelaw  shall  have  any  force  or  effect 
which  shall  be  disallowed  by  the  Board  of  Trade 
within  two  calendar  months  after  a  true  copy 
of  such  byelaw  shall  have  been  laid  before  tna 
Board,  and  a  true  copy  of  every  such  proposed 
byelaw  shall,  not  less  than  two  calendar  months 
before  such  byelaw  shall  come  into  operation,  be 
sent  to  the  Board  of  Trade,  and  shaU  be  delivered 
to  the  promoters  of  such  tramway  if  the  same 
was  made  by  the  local  authority,  and  to  such 
local  authority  if  made  by  the  promoters. 

47.  Any  such  hyelaw  may  impose  reasonable 
penalties  for  offences  against  the  same,  not  ex- 
ceeding forty  shillings  for  eacli  offence,  with  or 
without  further  penalties  for  continuing  offences, 
not  exceeding  for  any  continuing  offence  ten 
shillings  for  every  day  during  which  the  offence 
continues  ;  but  all  byelaws  shall  be  so  framed  as 
to  allow  in  every  case  part  only  of  the  maximum 
penalty  being  ordered  to  be  paid.  .  |.  ,^ 

43.  The  local  authority  shall  have  the  like 
power  of  making  and  enforcing  rules  and  regu- 
lations, and  of  granting  licenses  with  respect  to 
til  carriages  using  the  tramways,  and  to  all 
drivers,  conductors,  and  other  persons  having 
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chftr^e  of  or  Tisinp^  the  same,  and  to  the  standing* 
for  the  same,  as  they  are  for  the  time  being 
entitled  to  make,  enforce,  and  grant  with  respect 
to  hackney  carriages,  and  the  drivers  and  other 
persons  having  the  charge  thereof,  and  to  the 
standings  for  tiie  same  in  the  streets  and  district 
of  or  under  the  control  of  the  local  authority : 
Provided  always,  that  in  any  district  in  which 
any  of  the  powers  aforesaid  in  relation  to  hackney 
carriages  and  the  matters  aforesaid  in  connexion 
therewith  are  vested  in  any  authority  other  than 
the  local  authority  of  such  district,  such  autho- 
rily  shall  have  and  may  exercise  the  powers  by 
this  section  conferred  upon  the  local  authority. 

Offncis. 

49.  If  any  person  wilfully  obstructs  any  person 
acting  under  the  authority  of  any  promoters  in 
the  lawful  exercise  of  their  powers  in  setting  out 
or  making,  forming,  laying  down,  repairing,  or 
renewing  a  tramway,  or  defaces  or  destroys  any 
mark  made  for  the  purposes  of  setting  out  the 
line  of  the  tramway,  or  damages  or  de^roys  any 
property  of  any  promoters,  lessees,  or  licensees, 
he  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

5().  If  any  person,  without  kwful  excuse  (the 
proof  whereof  shall  lie  on  him),  wilfully  does 
any  of  the  following  things ;  (namely,) 

Interferes  with,  removes,  ox  alters  any  part  of 
a  tramway  or  of  the  works  connected  there- 
with; 
Places  or  throws  any  stones,  dirt,  wood,  refuse, 
or  other  material  on  any  part  of  a  tramway  ; 
Does  or  causes  to  be  done  anything  in  such 
manner  as  to  obstruct  any  carnage  using  a 
tramway,  or  to  endanger  the  lives  of  persons 
therein  or  thereon  j 
Or  knowingly  aids  or  assists  in  the  doi^g  of 
any  such  thing ; 
he  shall  for  every  such  offence  be  liable  (in  addi- 
tion to  any  proceedings  by  way  of  indictment  or 
otherwise  to   which  he    may  be  subject)  to  a 
penalty  not  exoeeding  five  pounds. 

51.  If  any  person  travelling  or  having  travelled 
in  any  carriage  on  any  tramway  avoids  or  at- 
tempts to  avoid  pavment  of  his  fare,  or  if  any 
person  having  paia  nis  ftire  for  a  certain  distance 
knowingly  ana  wilfully  proceeds  in  any  such 
carriage  beyond  such  distance,  and  does  not  pay 
the  additional  fare  for  the  additional  distance,  or 
attempts  to  avoid  payment  thereof,  or  if  any 
person  knowingly  and  wilfully  refuses  or  neglects 
on  arriving  at  the  point  to  which  he  has  paid  his 
fare  to  quit  such  carriage,  every  such  person  shall, 
for  every  such  offence,  oe  liable  to  a  penalty  not 
exceeding  forty  shillings. 

52.  It  shall  be  Ia«ftil  for  any  officer  or  servant 
of  the  promoters  or  lessees  of  any  tramway,  and 


all  persons  called  by  bim  to  his  wsistanoe;  to 
seize  and  detain  any  person  discovered  either  in 
or  after  committing  or  attempting  to  commit  my 
such  offence  as  in  the  next  pre^ding  section  is 
mentioned,  and  whose  name  or  residence  is  un- 
known to  such  offioer  or  servant,  until  aucli 
person  can  be  conveniently  taken  before  a  justice, 
or  until  he  be  otherwise  dischMged  by  due  coooe 
of  law. 

53.  No  person  shall  be  entitled  to  cany  or  to 
require  to  be  carried  on  any  tramway  any  goods 
wluch  may  be  of  a  dangerous  nature,  and  if  an; 
person  seotd  by  any  tramway  any  such  goods 
without  distinctly  marking  their  nature  on  the 
outside  of  the  package  containing  the  same,  or 
otherwise  giving  notice  in  writing  to  the  book- 
keeper or  other  servant  with  whom  the  same  are 
left  at  the  time  of  such  sending,  he  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds 
for  every  such  offence,  and  it  shall  be  lawful  for 
such  promoters  or  lessees  to  refuse  to  take  any 
parcel  that  they  may  suspect  to  contain  goods 
of  a  dangerous  nature,  or  require  the  same  to  be 
opened  to  ascertain  the  fact. 

54.  If  any  person  (except  under  a  lease  from 
or  by  agreement  with  the  promoters,  or  under 
license  from  the  Board  of  Trade,  as  by  this  Act 
provided,)  uses  a  tramway  or  any  put  thereof 
with  can-iages  having  iange  wheels  or  ^9 
wheels  suitable  only  to  ran  on  the  rail  ol  such 
tramwarf,  such  person  shall  for  every  such  ofesoe 
be  liable  to  a  penalty  not  exceeding  tvent; 
pounds. 

Miicellaneous. 

55.  The  promoters  or  lessees,  as  the  case  msy 
be,  shall  be  answerable  .for  all  accident,  d^unsges, 
and  it^unes  happening  through  their  act  et 
default,  or  through  the  act  or  default  of  vij 
person  in  their  emplojrment  by  reason  or  in  cod- 
sequence  of  any  of  their  works  or  carriages,  and 
shall  save  harmless  all  road  and  other  autho- 
rities, companies,  or  bodies,  collectively  and  in- 
dividually, and  their  officers  and  servants,  from 
all  damages  and  costs  in  respect  of  suchacddests, 
damages,  and  ii^uries. 

66.  All  tolls,  penalties^  aiid  cKarges'iinaffftils 
Act,  or  under  any  byelaw  made  in  pursuance 
of  this  Act,  may  be  recovered  and  enforced  as 
follows;  in  England  before  two  justices  of  the 
peace  in  manner  directed  by  the  Act  of  the 
cession  of  the  eleventh  and  twelfth  years  of  jhe 
reign  of  Her  present  Majesty,  chapter  fortySflSfti 
intituled  "  An  Act  to  facihtate  the  performance 
"  of  the  duties  of  justices  ef  tha  psaMC  out  of 
*'  Beasians  witiiin  &igknd  'and  Whiles  witk  i» 
"  specttO'Summsay  oanvictaona'and  ordets^"  and 
•ay  Aet  xmeading  )iha:  aam^iaod  ik  Sectiasd 
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Iwfoic  dw  dteriff  or  two  jtisticas  as  penalties 
aader  The  AuiwBf  s  Clausea  Consolidation  (Soot- 
Imd)  Act,  1846. 

57.  Notwithstanding  anything  in  ttiis  Act 
contained,  the  promoters  of  any  tramway  shall 
not  acquire  or  be  deemed  to  acquire  any  right 
other  tnan  that  of  user  of  any  road  along  or 
across  which  they  lay  any  tramway,  nor  shall 
anything  contained  in  this  Act  exempt  the  pro- 
moters of  any  tramway  laid  along  any  turnpike 
road,  or  any  other  person  using  such  tramway, 
firom  the  parment  of  such  tolls  as  may  be  levied 
in  respect  of  the  use  of  such  road  by  the  trustees 
thereof. 

58.  The  trustees  of  any  turnpike  road  and  the 
promoters  of  any  tramway  proposed  to  be  laid  or 
laid  along  the  same  may,  with  ttte  approval  of  the 
Board  of  Trade,  enter  into  agreements  with  each 
other  for  the  pajrment  of  a  composition  to  such 
trustees  in  respect  of  the  user  of  such  road  for 
such  tramway  and  the  conveyance  of  traffic 
thereon,  and  may  with,  the  same  approval  alter 
such  agreements  firom  time  to  time. 

'  69.  Nothing  IB  tiiis  Act  •ball  limit  or  interfere 
vith  the  rights  of  any  owner,  lessee,  or  occupier 
of  any  mioee  or  minerals  lying  under  or  adjacent 
to  any  road  akmg  oi  lieroM  which  any-  trtonway 
shall  be  laid  to  work  «nch  mines  stia  minerals^ 
not  siball  any  such  owner,  lessee,, or  occupier  be 
liable  to  make  good  «r  pa^  compensation  for  any 
damage  which  may  be  occasioned  to  such  tram- 
way by  the  working  in  the  usual  and  ordinary 
course  of  their  mines  or  minerals. 

60.  Nothing  in  this  Act  shall  take  away  or 
ikffect  any  power  which  any  road  authority,  or 
the  owners,  commissioners,  undertakers,  or  les- 
sees bf  any  railway,  tramway,  or  inland  naviga- 
tion, may  have  by  law  to  widen,  alter,  divert,  or 
improve  any  roaa,  railway,  tramway,  or  inland 
navigation. 

61.  Nothing  in  this  Act  shall  limit  the  powers 
of  the  local  authority  or  police  in  any  district  to 
regulate  the  passage  of  any  traffic  along  or  across 
any  road  along  or.  across  which  any  tramways 
are  laid  down,  and  such  authority  or  police  may 
exercise  their  authority  as  well  on  as  off  the  tram- 
way, and  with  respect  as  well  to  the  traffic  of  the 
promoters  or  of  lessees  as  to  the  traffic  of  other 
persons. 

62.  Notiiing  in  tbia  Act  or  in  wiy  byekw  made 
vndcr  tliis  Act  ahall'  take  stray  or  abridge-  the 
light  of  tfae  pubUo  to  pus  along  or  across  eveiT 
m  imy  pait  of  «nj  >Md  along  or  across  wbica 


any  bwnway  is  laid,  whether  on  or  off  the  tram- 
way, with  carriages  not  having  flange  wheels  or 
wheels  suitable  only  to  run  on  the  rail  of  the 
tramway. 

63.  Every  inquiry  which  by  this  Act  the  Board 
of  Trade  are  empowered  to  make  or  direct  shall 
be  made  in  accordance  with  the  following  pro- 
visions : 

1.  The  inquiry  shall  be  held  in  public  before 

an  officer  to  be  appointed  in  that  behalf 
by  the  Board,  herein-after  called  the 
referee,  and  whose  appointment  shall  be 
by  writing,  which  snail  specify  all  the 
matters  referred  to  him : 

2.  Ten  days  notice  at  the  least  shall  be  given 

by  the  refers  to  the  parties  upon  whose 
repreeentatioB  the  Board  of  Tmde  shall 
have  directed  the  inquiry,  of  the  time 
and  place  at  which  the  inqury  is  to  be 
oommenocd : 

3.  The  inquiry  shall  be  commenced  at  the  time 

and  place  so  appointed,  and  the  referee 
may  adjourn  the  inquiry  from  time  to  time 
'    as  may  be  neoessary  to  such  time  and  place 
as  he  may  think  fit  s 

4.  The  referee  by  summons  shall,  on  the  ap- 

'plieatibn  of  any  party  interested  in  the 
inqniry,  require  the  attendance  before  him- 
self, at  a  place  and  time  to  be  mentioned 
in  the  summons,  of  any  person  to  be  ex- 
amined as  a  mtness  before  him,  and  every 
person  summoned  shall  attend  the  referee, 
and  answer  all  questions  touching  tiie 
matter  to  be  inquired  into,  and  any  per- 
son who  wilfully  disobeys  any  such  sum- 
mons or  refuses  to  answer  any  question 
put  to  him  by  such  referee  for  tne  pur- 
poses of  the  said  inquriy  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds : 
Provided  always,  that  no  person  shall  be 
required  to  attend  in  obedience  to  any 
such  summons  unless  the  reasonable 
"  charges  of  his  attendance  shall  have  been 
paid  or  tendered  to  him,  and  no  person 
shall  be  required  in  any  case  in  obedience 
to  any  such  summons  to  travel  more  than 
ten  miles  from  his  place  of  abode : 

5.  The  referee  mw  and  shall   administer  an 

oath,  or  an  affirmation  where  an  affirma- 
,  tion  in  lieu  of  an  oath  would  be  admitted 
in  a  court  of  justice,  to  any  person 
tendered  or  summoned  as  a  witness  on 
the  inquiry:    • 

.6.  Any  person  who  upon  oath  or  affirmation 
wilfully  gives  false  evidence  before  the 
referee  shall  be  deemed  guilty  of  jjerjury : 

7.  The  referee  shall  make  his  re])ort  to  the 
Board  of  Trade  in  writing,  and  shall 
ddiver  copies  ot  the  itpfxt  upon  request 
to  all  or  any  of  the  parties  to  toe  inquiiy. 
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64.  The  Bond  of  Tnd«  sMqr  from  time  ta 
time  make,  wid,  when  made,  msjr  nsoind,  Munil< 
or  add  to,  rnlea  with  leepect  to  die  foUowiof 
matters : 

1.  The  proceedings  to  be  had  before  the  Board 

under  this  Act  : 

2.  Tlie  pajrment  of  mone^  or  lodoment  of 

securities  by  wajr  of  tfepoaits,  the  teptf- 
ment  and  forfeiture  of  the  same,  toe 
iovestment  of  tk*  same,  the  amount  and 
payment  of  iateteet  or  dividends  £rom 
time  to  time  accruing  due  on  audi 
deposits : 

3.  The  plans  and  sections  of  any  works  to 

be  deposited  by  promoters  under  this  Act : 


4.  Aa  to  unr  otker  msttet  or^mg  in  leapeet 
of  vdiion  it  -  majr  be  expedient  to  mike 
roles  for  the  purpose  of  cairymg  this  Act 
into  execution. 

Any  rules  made  in  pursuance  ot  this  see&on 
shall  be  deemed  to  be  within  the  powen  oon- 
ferred  by  this  Act,  and  shall  be  of  the  same  fane 
aa  if  enacted  in  this  Act,  and  ahatt  be  judiciaU; 
noticed. 

Any  rules  made  in  pursuance  of  this  sectioa 
shall  be  laid  before  Parliament  within  thiee 
weeks  after  they  are  made,  if  Parliament  be  thou 
sitting,  and  if  Parliament  be  not  then  sitting, 
within  three  weeks  after  the  begiiuuDg  o{  the 
then  next  session  of  Parliament. 


SCHKDOLK  A. 


Part  L 


Districts  of  Local  Authorities. 


Description  of  Local  Anthcmty  of 
District  set  opposite  its  Name. 


Hie  I^ocal  Bate, 


The  city  of  London   and    the 
Uborties  thereof. 

The  metropolis  (1.) 

Boroughs  (2.)  .       .       - 


Any  place  not  included  in  the 
above  descriptions,  and  under 
the  jurisdiction  of  commis- 
sioners, trustees,  or  other  per- 
sons intrusted  by  any  Local 
Act  with  powers  of  improving, 
cleansing,  or  paving  any  town. 

Any  place  not  included  in  the 
above  descriptions,  and  within 
the  jurisdiction  of  local  board 
constituted  in  pursuance  of 
the  Public  Health  Act.  1848, 
and  the  Local  Government 
Act,  1858,  or  one  of  such  Acts. 

Any  place  or  parish  not  within 
tne  above  descriptions,  and  in 
which  a  rate  is  levied  for  the 
maintenance  of  the  poor.  ^ 


England  and  Walks. 

The    Mayor,   Aldermen,    and 

Commons   of   the   City   of 

London. 
The    Metropolitan    Board    of 

Works. 
The  mayor,  aldermen,  and  btir- 

gesses,  acting  by  the  council. 

The  commissioners,  trustees,  or 
other  persons  intrusted  by 
the  Local  Act  with  powers 
of  improving,  deansing,  or 
paving  tiie  town. 

The  local  board 


The  vestry,  select  vestzy,  or 
other  body  of  persons,  sioting 
by  virtue  of  any  Act  of  Par- 
liament, prescription,  custom, 
or  otherwise,  as  or  instead  of 
a  vestry  or  select  vestry. 


The  oonaolidated  sewers  rate. 


The  metropolitan  consolidated 
rate. 

The  borough  fund  or  other  pro- 
perty applicable  to  the  pur- 
Cs  of  a  borough  rate,  or  the 
ugh  rate. 

Any  rate  leviable  by  such  com- 
missioners, trustees,  or  other 
persons,  or  other  funds  appli- 
cable by  them  to  the  pnrpMes 
of  improving,  cleansing,  or 
paving  the  town. 

General  district  rate. 


The  powtate. 


NolM.' 
(1.)  'Tfaeinatrapftlls'ahall  toehrfeaU  parhbesand  pitoe*  In  wUdi  tba  HctropoUlu  Bond  of  Woriu  bale  |)o«r<» 
levy  k  maia  draiiiain  nto,  uoeiit  Uw  dtf  or  London  and  the  libartie*  tboreof. 


.(«•) 


"  Borouxh  '■^ill  mesn  am- "place  for  the  tim«  beiiw  (ubject  to  an  Act  passed  hi  fho  s«isMn  ImldAi  li  the  Bftb  anu 
nttmw      -      -        -     •  .      .     .  .^  . 1^-. 


sixtli'yatra  of  the  relm  of  Kinf  Miliam  the  Poiirth.ihaptor  wveaty-dx,  impaled  <*  An  Art  toprovide  for  the  SsgnWo" 
of  Hunicipal  Corporations  in  England  and  Wales." 
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Ciitrictg  of  Local  Anthorities. 


Fbces  within  the  jurisdiction  of 
anT  town  council,  and  not 
subject  t&  the  separate  juris- 
diction of  police  conunis- 
sioners  or  trustees. 

In  places  within  the  jurisdiction 
of  police  commissioners  or 
truatees  exercising  the  func- 
tions of  police  commissioners 
under  any  General  or  Local 
Act. 

In  any  parish  or  part  thereof 
over  which  the  jiuisdiction  of 
a  town  council  or  of  police 
commissioners  or  trustees  ex- 
ercising the  functions  of 
police  commissioners  does 
not  extend. 


Description  of  I<ocal  Authority  of 
District  set  opposite  its  Name; 


The  Locd  Bate. 


SCOTI/AND. 

The  town  ooun(S. 


The    police  commissioners  or 
trustees. 


The  road  trustees  having  the 
management  of  any  road  on 
which  a  tramway  is  proposed 
to  be  constructed. 


The  prison  assessment  or  police 
•    assessment  as  the  lociu  au- 
thority shall  resolve. 


The  tolls,  duties,  and  assess- 
ments leviable  by  the  road 
trustees. 


Part  II. 


Districts  of  Road  Aathorities. 


Parishes  within  the  metropolis 
(\.)  mentioned  in  schedule 
(A.)  to  the  Metropolis  Ma- 
nagement Act,  1866. 

Districts  *ithin  the  metaropoUs 
(1.)  formed  by  the  union  of 
the  parishes  mentioned  in 
schedule  (B.)  to  the  Metro- 
polis Management  Act,  1855. 


Description  of  Boad  Authority  of 
Districts  set  opposite  its  Name. 


The  vestries  appointed  for  the 
purposes  of  the  Metropolis 
Management  Act,  1855. 

The  board  of  works  for  the  dis- 
trict appointed  for  the  pur- 
pose or  the  Metropolis  Ma- 
nagement Act,  1866. 


Wott  (l.)-The  tenn  "  Meti»poU»  "  has  in  this  Part  the  same  meaning  as  in  Part  1.  of  this  schedule. 


Part  III. 

Approval  of  Application  by  Local  Authority  for  a 
Provisional  Order. 

The  approval  of  any  intended  application  for  a 
Provisional  Order  by  a  local  authority  shall  be  in 
manner  following ;  that  is  to  say,  • 

A  resolution  approving  of  the  intention  to 
make  such  application  shall  be  passed  at  a 
special  meeting  of  the  members  constituting 
such  local  authority. 

Such  special  meeting  shall  not  be  held  unlest 
a  month's  previous  notice  of  the  same,  and 
of  'the  purpose  thereof,  has  been  given  in 


manner  in  which  notices  of  meetings  of  such 
local  authority  are  usually  given. 
Snch  resolution  shall  not  be  passed  unless  two 
thirds  of  the  members  constituting  snch 
local  authority  are  present  and  vote  at  such 
special  meeting  and  a  mtaority  of  those 
])rcsent  and  voting  concur  in  the  resolution ; 
provided  that  if  in  Scotland  the  local 
authority  be  the  road  trustees,  it  shall  not 
be  necessary  that  two  thirds  of  such  trustees 
shall  be  present  at  the  meeting,  but  the 
resolution  shall  not  be-  v^lid  unless  two 
thirds  of  the  members  present  vote  in  favour 
of  such  resolution,  and  unless  the  said  re- 
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solution  is  confinned   io   like  nMoner  at 

another  meeting;  called  at  aforeaaid  and  held 
not  less  than  three  weeks  and  not  more 
than  «ix  weeks  thereafter.  Where  any  such 
resolution  relating  to  the  Metropolis  as  the 
same  is  defined  in  Part  I.  of  thu  aeheduk, 
or  to  any  district  in  Scotland  of  which  road 
trustees  aw  the  local  authoritv,  has  heen 
passed  in  manner  aforesaid,  the  intended 
application  to  whioh  such  resolution  relatea 
shaU  be  deemed  to  be  approved. 


SCHKOOLB  B. 


Provisional  Ordbbs. 

Part  I. 

Adverlitemtnt  m  Oetober  or  November  of  inlended 
application. 

(1.)  Every  advertisement  is  to  contain  the 
following;  particulars : 

1 .  The  olyects  of  the  intended  application. 

2.  A  general  description  of  the  natnn  of  the 

proposed  works,  if  any. 

3.  The    names    of   the   townlands,   pariabes, 

townships,  and  extra-parochial  planes  in 
which  the  proposed  works,  if  any,  will  be 
made. 

4.  The  times  and  plaoss  at  which  the  deposit 

under  Part  II.  of  this  schedule  will  be 
made. 
6.  An  office,  either  in  London  or  at  the  place 
to  whioh  the  intended  application  relates, 
at  which  printed  copies  of  the  draft  Pro- 
visional Order,   when   deposited,  and   of 
the  Provisional  Order,  when  made,  will 
be  obtainable  as  hereiu'^after  provided. 
(2.)  The  whole  notice  is  to  be  included  in  one 
advertisement,  whioh  is  to  be  headed  with  a  short 
title  descriptive  of  the  undertakinfi;. 

(3.)  Tlie  advertisement  is  to  be  inserted  once 
at  least  in  each  of  two  successive  weeks  in  some 
one  and  the  same  newspaper  published  in  the 
district  affected  bv  the  proposed  undertakinjf, 
where  the  proposed  works  (if  any)  will  be  made ; 
or  if  there  be  no  sudi  newspaper,  then  in  some 
one  and  the  same  newBp^>er  pnblished  in  the 
county  in  whioh  every  suoh  district,  or  some  part 
thereof,  is  situate ;  or  if  there  be  none,  then  in 
some  one  and  the  same  newspaper  published  in 
some  adjoining  or  neighbouring  county, 

(4.)  The  advertisement  is  also,  in  every  case, 
to  be  inserted  once  at  least  in  the  London  or 
Edinburgh  Gazette,  accordingly  as  the  district  is 
situate  in  England  or  Scotlana. 


Pakt  U. 

Deposit  on  or  before  30/i  November. 

(1.)  The  promoters  are  to  deposit — 

1.  A  copy  of  the  advertisement  publidtsd  \>J 

them. 

2.  A  proper  plan  and  section  of  the  proposed 

works,  if  any,  such  plan  and  section  tob« 
prepared  according  to  such  regulations  as 
may  from  time  to  time  be  made  by  tiie 
Board  of  Trade  in  that  beh;ilf. 
(2.)  The  documents  aforesaid  are  to  be  de- 
posited for  public  inspection — 

In  England,  in  the  office  of  the  clerk  of  the 
peace  for  every  county,  ridiii^^  or  division, 
and  of  the  parish  clerk  of  c\  try  parish  and 
the  offioe  of  the  local  authon^  of  every 
district  in  or  through  which  any  such  under- 
taking is  proposed  to  be  made ;  in  Scotland, 
in  the  office  of  tile  principal  sheriff  clerk  for 
every  county,  district,  or  division  which  will 
be  affected  hy  the  proposed  imderteking, 
or  in  which  any  proposed  new  work  will  be 
■lade. 
(3.)  Tbe  documents  afaresud  are  also  to  be 
deposited  at  the  office  of  the  Board  of  Tnde. 


Part  III. 


Deposit  on  or  before  23rd  DecenAer. 

(1.)  The  promoters  are  to  deposit  at  the  office 
of  the  Board  of  Trade— 

1.  A  memorial  signed  by  the  promoters,  headed 

with  a  short  title  descriptive  of  the  under- 
taking (corrcsi)oiuling  with  t'luit  at  the 
head  of  the  advertisement),  addressed  to, 
the  Board  of  Trade,  and  praying  iot  a 
Provisional  Order. 

2.  A  printed  draft  of  the  Provisional  Order 

as  proposed  by  the  promoters,  with  any 
schedule  referred  to  therein. 

3.  An  estimate  of  the  eipense  of  the  proposed 

works,  if  any,  signed  .by  the  peisons 
making  the  same. 
(2.)  They  are  also  to  deposit  a  sufficient  num- 
ber of  such  printed  copiea  «it  the  office  named  in 
that  behalf  in  the  advertisement ;  such  copies  to 
be  there  furnished  to  all  persons  applying  f6r 
them  at  the  price  of  not  more  tiian  coie  sbiUiAg 
each. 

(3.)  Tbe  memorial  of  the  Twomoters  (to  be 
written  on  foolscap  paper,  bookwise,  with  qasrter 
margin)  is  to  be  in  the  following  form,  with  such 
variations  as  circumstances  require : 

{Short  title  of  ymdertakiMg.'] 
To  the  Board  of  Trade, 
The  memorial  of  the  promoters  of  [tkort  title 
of  undertakinji]: 
Showeth  as  follows ; 

1.  Your  memorialists  have  published,  in  ac- 
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oordanoe  with  the  requirements  of  the  Tramways 
Act,  1870,  the  following  advertisement : 

[^Here  advertisement  to  be  set  out  verbatim.'] 
2.  Your  memorialists  have  also  deposited,  in 
aooordance  tnth  the  requirements  of  the  said 
Act,  copies  of  the  said  advertisement  and  [here 
ttate  d^osit  of  the  several  matters  required  by 
Act}. 

Your  memorialists,  therefore,  pray 
that  a  Provisional  Order  may  be 
made  in  the  terms  of  the  draft 
proposed  by  your  memorialists, 
or  m  such  otner  terms  as  may 
seem  meet. 

A.B. 
CD. 
Promoters. 


Part  IV. 


Deposit  and  advertisement  of  Provisional  Order 
when  tnade, 

(1.)  The  promoters  are  to  deposit  printed 
copies  of  the  ProrisioiMl  Order,  when  settled 
and  made,  fbr  pabHo  inspection  ia  tiie  offices 
of  clerks  of  the  peace  and  sheriff  clerks,  where 
the  documents  required  to  be  deposited  by  them 
under  Part  II.  of  tnis  scliednle  were  deposited. 

(2.)  They  are  also  to  deposit  a  sufficient  num- 
ber of  sucn  printed  copies  at  the  office  named  in 
that  behalf  in  the  advertisement,  such  copies  to 
be  there  furnished  to  all  persons  applying  for 
them  at  the  price  of  not  more  than 
each. 

(3.)  They  are  also  to  publish  the  Provisional 
Order  as  an  advertisement  once  in  the  local 
newspaper  in  which  the  original  advertisement 
of  the  intended  application  was  published,  or, 
in  case  the  same  shall  no  longer  be  published, 
in  some  other  newspaper  publishea  in  the 
district. 


Schedule  C. 


Part  I. 

Notice  and  Deposit  of  Lease  by  Local  Authority, 

One  month  before  any  lease  is  submitted  to 
the  Board  of  Trade,  notice  of  the  intention 
to  make  aooh  lease  shall  be  given  b^y  adrer- 
tisfflNeot. 


(1.)  Every  advertisement  is  to  contain— 

1.  The  term  of  the  lease. 

2.  The  rent  reserved. 

3.  A  general  description  of  the  eovenants  and 

conditions  contained  therein. 

4.  The  i^aoe  where  the  same  is  deposited  for 

jpublio  iuspection. 

(2.)  The  advertisement  is  to  be  inserted  once 
at  least  in  each  of  two  soooeesive  weeks  in  some 
one  and  the  same  newspaper  published  in  the 
district  affected  by  the  prop<»ed  lease  j  at  if  there 
be  no  such  newspaper,  then  in  some  one  and  the 
same  newspaper  published  in  the  county  in  which 
such  district,  or  soma  part  thereof,  is  situate  ;  or 
if  there  be  none,  then  in  some  one  and  the  same 
newspaper  published  in  some  acyoining  or  neigh- 
bouringcounty. 

(3.)  The  advertisement  is  also,  in  every  case, 
to  be  inserted  once  at  least  in  the  Lonaon  or 
Edinburgh  Gazette,  accordingly  as  the  distriot 
to  which  it  relates  is  situate  in  England  or 
Scotland. 

Deposit. 

A  copy  of  such  lease  shall  be  deposited  for 
pahlie  inq>eotion  during  office  hours  at  the  office 
of  the  local  authority  or  at  some  other  convenient 
place  within  the  district  to  which  such  lease 
relates. 


Pact  II. 


Notice  ofByelaws. 

Within  one  month  after  the  making  of  any 
byelaw  notice  of  the  making  of  the  same,  and  a 
copjr  of  such  byelaw,  shall  oe  published  by  ad- 
vwtisement  in  manner  following : 

(1.)  The  advertisement  is  to  be  inserted  once 
at  least  in  each  of  two  saceessive  weeks  in  some 
one  and  the  same  newspaper  published  in  the 
district  affected  by  such  byelaiw ;  or  if  there  be 
no  such  newspaper,  then  m  some  one  and  the 
same  newspaper  published  in  the  county  in  which 
such  district,  oar  some  pert  thereof,  is  situate ;  or 
if  there  be  none,  then  in  some  one  and  the  same 
newspaper  published  in  some  adjoining  or  neigh- 
booringoounty. 

(2.)  The  advertiseawnt  is  also,  in  every  case, 
to  be  inserted  once  at  least  in  the  Lonaon  or 
Edinburgh  Gazette,  accordingly  as  the  disMct 
to  which  it  relates  is  situate  in  E^land  or 
SootUad. 
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Chap.  79. 
The  Post  Office  Act,  1870. 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
U. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 


ABSTBACT  OP  THB  BNACTHENTS. 

Short  title. 

Interpretation  of  tertut. 
Channel  Island*  and  Itle  of  Man. 
Repeal  and  Umitation  of  enactments. 
AUowancefor  newspaper  stamps  on  iaad. 
Certain  publications  to  be  deemed  naa^pers. 
Registration  of  newspapers  at  Post  Ofiee. 

Postage  on  ueiospapers,  book  and  pattern  or  sample  packets  and  cards. 
Post  Office  regulaHoM. 
Saving  for  parliamentary  proceedings. 
Newspapers  under  arrangement  or  conventum. 
Colonial  and  foreign  postage  of  newspapers. 
Colonial  and  foreign  book,  Sfc.  post. 
Decision  as  to  newspapers,  packets,  i^c. 
Newspapers,  8fc.  sent  not  in  conformity  with  Act,  SfC. 
Application  to  book  packets,  A-c.  of  enactments  as  to  post  letters. 
Despatch  and  delivery  of  booK  packets,  tfc 
Provision  for  stamps,  Sfc. 

Prohibition  of  user  of  embossed  or  inmressed  stamps  removed  from  paper,  ^e. 
Prohibition  of  sending  indecent  articles,  4"C.  by  post. 
Proof  of  Post  Office  regulalionSj  SfC. 
Schedules. 


An  Act  for  further  regulation  of  Duties 
of  Postage,  and  for  other  purposes 
relating  to  the  Post  Office. 

(9th  August  1870.) 

Be  it  enacted  by  the  Queen's  most  Ezoelleot 
M^e8t;r>  ^1  *'!<'  ^*li  ^^^  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  ParUament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  The  Post  0£Bce 
Act,  1870. 

2.  Inthia  Act— 

"  The  Treasury  "  means  the  Commissioners  of 
Her  Majesty's  Treasury  or  two  of  them : 

"Treasury  warrant"  means  a  warrant  upder 
the  hands  of  the  Treasury: 

"The  Postmaster  General"  means  Her  Ma- 
jesty's Postmaster  General : 

"  Post  Office  regulations  "  means  regulations 
made  by  the  Postmaster  General. 

3.  For  the  purposes  of  this  Act,  the  Channel 
Islands  and  tne  Isle  of  Man  shall  be  deemed 
parts  of  the  United  Kingdom. 

4.  The  enactments  described  in  the  first  sche- 
dule to  this  Act  shall,  from  and  immediately  after 


the  thirtieth  day  of  September  one  thousand  eight 
hundred  and  seventy,  be  rq)ealed  ;  but  that  re- 
peal diall  not  affect  the  past  operation  of  any  of 
those  enactments,  or  Uie  force  or  operation  of 
any  Treasury  warrant  or  Post  Office  rejfulatioos 
made,  or  the  validity  or  invalidity  of  anytiiing 
done  or  suffered,  or  any  right,  title,  obligstioD, 
or  liability  accrued ,  before  that  repeal  takes  effect ; 
nor  shall  this  Act  interfere  with  the  prosecutiui 
oNinstitntion  of  any  proceeding  in  respect  Of  any 
right,  title,  obligation,  or  liabiuty  accrued  under, 
or  any  offence  committed  against,  or  any  pendty 
or  forfeiture  incurred  under,  any  of  tiiose  enast- 
meats  before  that  repeal  t^es  effect ;  and  sectien 
four  of  and  sohedule  (A.)  to  the  Act  first  desaribed 
in  the  first  schedule  to  this  Act,  or  either  of  them, 
shall  not  be  deemed  to  contain  or  affect  the 
definition  of  a  newvpaper-focdie  purposes  of  tiiis 
Act  or  of  aay  otber  eoactmcBt  icgdbiiiwtfae 
teiMyng  of  newspapan  by  pMt;        '      ■•■   -< 

b.  Where  any  person  is  possessed  of  anf  mum- 
ju^er  stamps  ooade  useless  by  this  Ac^  the  Com- 
missioners of  Inland  llerenue,  on  application 
within  six  months  after  the  thirtieth  day  of  Sep- 
tember one  thousand  eight  hundred  ana  seven^, 
may  cancel  and  make  allowanoe  for  the  same  as 
in  case  of  spoiled  stamps. 

6.  Any  publication  coming  within  the  Mowing 
description  shall  for  the  purpoaea  of  tins  Act  be 
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deemed  a  newspaper,  (that  Is  to  say,)  any  puVK- 
cation  consisting  wholly  or  in  great  put  of  political 
or  other  news,  or  of  articles  relating  thereto,  or  to 
aVbtsr  current  topics,  with  or  tHtbout  advertise- 
ments;  sattject  to  these  conditions — 
That  it  be  printed  and  published  in  -the  XJpited 

Kingdom ; 
That  it  be  published  in  numbers  at  intervals  of 

not  more  than  seven  days ; 
That  it  be  printed  on  a  sheet  or  sheets  un- 

stitched ; 
That  it  have  the  ftill  title  and  date  of  pablica* 
tion  printed  at  the  top  of  the  first  page,  and 
the  whole  ot  part  of  the  title  and  the  date 
of  publication  printed  M'the  top  of  every 
subsequent  page. 
And  the  following  aAiaU,  for  the  purposes  of 
this  Act,  be  deemed  a  supplement  to  a  newspaper, 
(that  is  to  say,)  a  publication  consisting  wholly 
or  in  great  part  of  matter  like  that  of  a  news- 
paper, or  of  advertisemente,  printed  on  a  sheet  oC 
sheets  or  a  piece  or  pieces  of  paper, '  utastitcfaed, 
or  consisting  wholly  or  in  part'  of  engravings, 
prints,  or  hthographs  illustrative  of  articles  in 
the  new8pap>er;  such  publication  in  every  case 
being  published  with  the  newspaper,  and  having 
thetatM  and  date  of  publication  of  tiie  newspaper 
printed  at  the  top  of  every  page,  or  at  the  top  of 
every  sheet  or  side  on  which  any  such  engraving, 
print,  or  lithog^ph  appears. 

7.  The  proprietor  or  printer  of  any  newspaper 
within  the  ascription  aforesaid,  and  the  pro- 
prietor or  printer  c*  any  publication  which,  regard 
Deing  had  to  the  proportion  of  advertisements  to 
other  maliter  theran,  is  not  within  the  description 
afotesaad,  but  which  was  stamped  as  a  newspaper 
before  the  passing  of  the  Act  lastly  mentioned  in 
the  imt  Bcnedule  to  this  Act,  may  register  it  at 
the  General  Post  Office  in  London,  at  such  time 
in  each  year  and  in  such  form  and  with  suA 
particulan  as  the  Postmaster  General  from  time 
to  time  diredta,  paying  on  each  re^stration  isuch 
tee  not  exceeding  five  sMUings  as  the  Postmaster 
General,  with  the  approval  of  the  TVeasury,  from 
time  to  time  directs. 

_  The  Postmaster  General  may  from  time  to 
iime  revise  the  register  and  remove  therefrom 
sny  pablioatioR  not  being  a  newspaper. 
*  The  decision  of  the  POstmastw  General  on  the 
admi^ion  to  or  removal  from  the  register  of  a 
publication  shall  be  final,  save  that  the  Treasury 
may,  if  they  thiilk  fit,  on  the  application  of  any 
person  interested,  reverse  or  modify  the  decinon, 
and  Order  accordingly. 

Any  publication  for  the  time  being  on  the 
register  shall  for  the  purposes  of  this  Act  be 
deemed  a  registered  newspaper. 

8.  Vfam'  and  after  the  ihiltieth  day  of  Sep- 
tember one  tliousand  eight  hundred  and  sevetty; 


registered  newspapers,  book  packets,  pattern  or 
sample  packets,  and  post  cards,  may  be  sent  by 
post  between  places  iu  the  United  Kingdom,  at 
the  following  rates  of  postage : 
On  a    registered    newspaper, 
with  or  without  a  supple- 
ment or  supplements  •  One  halfpenny. 
On  each  registered  newspaper 
in  a  packet  of  two  or  more, 
with  or  without  a  supple- 
ment or  sup]^lements  -  One  halfpenny. 
On  a  book  packet  or  pattern 
or  sample  packet : — 

If    not    exceeding    two 

ounces  in  weight  -  One  halfpenny. 
If  exceeding  two  ounces 
in  weight,  for  the  first 
twoounces  and  forevery 
additional  two  ounces 
or  ftuctioTial  part  of  two 
ounces  -  •  Oue  halfpenny. 

On  a  post  card      -        .        .  One  halfpenny. 

Provided  that  a  packet  of  two  or  more  regis- 
tered newspapers  with  or  without  a  supplement 
<»  supplements  shall  not  be  li^le  under  ttiis 
section  to  a  higher  rate  of  postage  than  the  rate 
chargeable  on  a  book  packet  of  ue  same  weight. 

9.  The  Postmaster  General  may  from  time  to 
time,  with  the  approval  of  the  Treasury,  make, 
in  relation  respectively  to  registered  newspapers, 
book  packets,  pattern  or  sample  packets,  and 
post  cards,  sent  by  post,  such  regulations  as  he 
thinks  fit,  for  all  or  any  of  the  following  pur- 
poses : — 

For  prescribing  and  regulating  the  times  and 

modes  of  posting  ana  ddiveiy : 
For  prescribmg  prepayment  and  regulating  the 

mode  thereof : 
For  regulating  the  affixing  of  postage  stamps : 
For  prescribing  and  regulating  the  payment 

again  of  postage  in  case  of  re-direction  : 
For   regulating    dimensions    and    maximum 

weight  of  packets : 
For  regulating  the  nature  and  form  of  covers : 
For  prohibiting  or  restrictiug  the  printing  or 

writing  of   marks  or    commooicatioua    or 

words: 
For  prohibiting  inclosures ; 
and  such  other  regulations  as  ficom  time  to  time 
seem  expedient  for  the  better  execution  of  this 
Act. 

10.  Nothing  in  this  Act  or  in  any  Treasury 
warrant  or  Post  Office  regulations  shall  repeal  or 
aher  any  provision  of  section  13,  IC,  or  17  of  the 
Act  secondly  described  in  the  first  schedule  to 
this  Act  as  for  as  those  sections  relate  to  printed 
votes  or  proceedings  (rf  Parliament  addressed  to 
places  in  the  Unitra  Kingdom. 
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11.  A  reffistered  newspaper  shall  b«  deemed  a 
newspaper  far  the  purposes  of  anr  arrangement 
or  convention  between  Her  Majesty  s  Government 
and  any  colonial  or  foreign  government  for  secur- 
ing advantages  for  newspapers  sent  by  post. 

12.  The  TVeaaury  may  from  time  to  time,  by 
TVeasury  warrant,  allow  any  newspapers,  British, 
colonial,  or  foreign,  to  be  sent  by  post  between 
the  United  Kingdom  and  places  out  of  the  United 
Kingdom,  or  between  places  out  of  the  United 
Kingdom,  whether  through  the  United  Kingdom 
or  not,  at  such  rates  of  postage,  not  exceeding 
threepence  for  each  newspaper  irrespectively  of 
any  colonial  or  foreign  postage,  and  on  such  con- 
ditions, as  they  think  fit,  and  according  to  Post 
Office  regulations  to  be  from  time  to  tune  made 
in  that  behalf. 

Any  Treasury  warrant  and  Post  Office  regula- 
tions made  in  that  behalf  before  the  passing  of 
this  Act  are  hereby  confirmed ;  and  the  same 
shaU  continue  in  force  unless  and  until  altered 
by  Treasury  warrant  or  Post  Office  regulattona 
(as  the  case  may  be]. 

13.  The  Treasury  from  time  to  time,  by  Treasury 
wamnt,  may  regnlate  the  sending  of  book  packets 
and  pattern  or  sample  packets  by  post,  between 
the  United  Kingdom  and  places  out  of  the  United 
Kingdom,  ot  between  pUtces  out  of  the  United 
Kingdom,  whether  through  the  United  Kingdom 
or  not,  and  in  relation  thereto  mhy  prescribe 
rates  of  postage,  weights,  and  other  matters. 

Any  Treasury  warrant  and  Post  Office  regula- 
tions made  in  that  behalf  before  the  passing  of 
this  Act  are  hereby  confirmed ;  and  the  same 
shall  continue  in  force  unless  and  until  altered  by 
Treasury  warrant  or  Post  Office  regnlations  (as 
the  case  may  be). 

14.  If  a  question  arises  whether  any  publication, 
not  being  a  registered  newspaper,  is  a  newspaper 
or  a  supplement,  or  whether  any  packet  is  a  book 
packet  or  pattern  or  sample  packet,  within  this 
Act  or  any  Treasury  warraat  or  Post  Office  re- 
gulations, the  decision  thereon  of  the  Postmaster 
General  shall  be  final,  save  that  the  Treasury 
may,  if  they  think  fit,  on  the  application  of  any 
person  interested,  reverse  or  modify  the  decision, 
and  order  accordingly. 

'  Ifi.  If  any  registered  or  other  newspaper,  sup- 
{demeniv  publication,  book  packet,  patton  or 
sample  packet,  or  post  card,  is  seait  hj  post 
otherwise  than  in  conformilr  with  thta  Act 
or  any  Treasury  warrant  or  Post  Office  regu- 
lations, it  shall  be  either  returned  to  the  sender 
thereof  or  forwarded  to  its  destination,  in  rather 
case  charged  with  such  rate  of  postage  not  eX' 
ceeding  the  letter  rate  of  postage,  at  without 
any  additional  charge,  as  the  Postmaster  General, 
with  the  approval  of  the  Treasury,  from  time  to 


time  directs,  hkvisg  been,  if  oeoeawy,  detained 
and  opened  in  the  Post  Office. 

16.  A  book  packet,  pattern  or  sample  packet, 
or  post  card  sent  by  post  shall  be  deemed  a  post 
letter,  within  the  Act  described  in  the  second 
schedule  to  this  Act^ 

17.  Where  the  despatch  or  delivery  from  a 
post  office  of  letters  would  be  delayed  by  the 
despatch  or  delivery  therefrom  at  the  same  time 
of  book  packets,  pattern  or  sample  packets,  and 
post  cards,  or  any  of  them,  the  same  or  any  of 
them  may,  subject  and  according  to  Post  Office 
regulations,  be  detained  in  the  Post  Office  until 
the  despatch  or  delivery  next  following  that  by 
which  they  would  ormnarily  be  despatched  or 
delivered. 

18.  Tiw  Commissionos'  of  Inland  Revenue 
shall  from  time  to  time  provide  proper  dies  and 
other  inmlements  for  denoting  by  adhesive  or 
embossed  or  impressed  stamps  or  otherwise  die 
duties  of  postage  payable  in  the  United  Kiagdom 
under  this  Act  or  any  Treamuy  warrant  there- 
under.    - 

Those  duties  shall  be  deemed  stamp  duties,  and 
shall  be  under  the  management  of  the  Ckmimis- 
sioners  of  Inlands  Revenue. 

So  much  of  the  Act  secondly  described  in  the 
first  whedule  to  tliis  Act  as  relates  to  stamp  duties 
under  that  Act  shall  apply  to  the  stamp  dnoes 
unjder  this  Act 

A  newspaper  or  packet  sent  by  post  and  the 
cover  thereof  (if  any)  shall  be  deemed  a-  letter  » 
cover  (aa  the  case  may  be)  within  aaction  twenty- 
three  of  the  Act  secondly  described  in  the  fint 
schedule  to  this  Act ;  and  a  post  card  shall  be 
deemed  a  letter  within  that  section,  and  the  duties 
under  this  Act  sWl  be  deemed  to  be  comprised 
in  the  duties  in  ijbat  section  referred  to. 

19.  It  shall  not  be  lawful  ftir  waj  jietsDir  to 
affix  to  a  letter,  newspaper,  supplement,  publicsr 
tion,  packet,  or  card  sent  by  post  or  to  the  cover 
thereof  (if  any),  by  way  of  prepayment  of  postage 
Iheieuii,  an  embossed  or  impressed  stamp  cut  out 
or  otherwise  separated  from  the  cover  or  oth«r 
paper,  card,  or  thing  on  which  such  stamp  wis 
embossed  or  impressed,  although  such  stamp  has 
not  been  before  sent  by  post  or  used. 

If  any  letter,  n«wspaper,  anpplement,  pufilica^ 
tion,  packet,  oar  card  ia  sentby  ^Bcwitii  astami' 
affixed  thereto  or  to  the  cover  €biatqt  (if  any) 
that  has  been  so  cut  out  or  separated,  tiie  postage 
thereof  as  far  aa  it  purports  to  be  prepaid  oy  th»t 
stamp  shall  be  deemed  to  be  not  pr^aid. 

20«  The  Postmaster  General  may  from  time  to 
time  with  the  approval  of  the  Treasuiy  make 
such  regulations  as  he  thinka  fit  for  preventing 
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the  sending  or  delivery  by  post  of  indecent  or 
obscene  prints,  paintings,  photographs,  litho- 
fpraphs,  engravings,  books,  or  cards,  or  of  other 
indecent  or  obscene  articles,  or  of  letters,  news- 
papers, supplements,  publioations,  packets,  or 
post  cards,  having  thereon,  or  on  the  covers 
thereof,  any  words,  marks,  or  designs  of  an  in- 
decent, obscene,  libellous,  or  grossly  offensive 
character. 


21.  The  Documentary  Evidence  Act,  1868, 
shall  have  effect  as  if  the  Postmaster  General 
were  mentioned  in  the  first  column,  and  any 
Secretary  or  Assistant  Secretary  of  the  Post  Office 
were  mentioned  iu  the  second  column,  of  the 
schedule  to  that  Act;  and  any  approval  of  the 
Treasury  under  this  Act  shall  be  deemed  an  order 
within  that  Act. 


SCHKDULKS. 


6  &  7  Will.  4.  c.  76. 
in  part. 


3&-4Viot.o.96. 

inf  part. 


11  &  12  Vict.  c.  117. 

1«&17  Viot.«.63. 
la  part. 


18  k  \9  Viet  c.  27. 


Tai  FiBST  SCHKDVLX. 

Enactment*  repealed. 

An  Act  to  reduce  the  duties  on  newspapers,  1 

and  to  amend  the   laws  relating  to  the  >in  part;  namely, — 
duties  on  newspapers  and  advertisements  •  J 

Sections  one  to  three  (both  inclusive),  and  sections  thirty-lbur 
and  thirty-five. 
An  Act  for  the  rurulation  ot  the  duties  of  1  .         .        _  , 
postage  ....         .  j-m  part;  namely,— 

Section  eleven ;  sections  thirteen,  sixteen,  and  seventeen,  a* 
ttr  as  those  three  sections  relate  to  printed  votes  or  pro- 
ceedings  of  ParUament,  addressed  to  places  out  of  the 
Unitea  Kingdom,  or  to  newspapers ;  section  forty-two ; 
sections  forty-four,  forty-five,  and  for^-«ix,  as  far  as  those 
three  sections  relate  to  newspapers;  and  sections  forty- 
seven  to  fifty-one  (both  inclusive). 
An  Act  for  rendering  certain  newspapers  published  in  the  Channel 

Islands  and  the  Isle  of  Man  liable  to  postage. 
An  Act  to  repeal  certain  stamp  duties,  and  to 
grant  others  in  lieu  thereof,  to  give  relief 
with  respect  to  the  stamp  duties  on  news- 
papers and  supplements  thereto,  to  repeal 
the  duty  on  advertisements,  and  otherwise 
to  amend  the  laws  rdating  to  stamp 
duties  -  -  .  -        - 

Sections  three  and  four. 
An  Act  to  amend  the  laws  relating  to  the  stamp  duties  on  news- 
pa(iers,  and  to  provide  for  the  (lansmissioB  by  post  of  printed 
periodical  publioBtions. 


>in  part ;  namely," 


Thb  Second  Scubdclk. 
Act  referred  to. 

7  Will.  4.  &  1  Viofc  c.  36.— An  Aet  for  consolidating  the  laws  relative  to  offences  against  the  Post 
Office  of  the  United  Kingdom,  and  for  r^pilating  the  judicial  administration  of  the  Post  Office  laws, 
and  for  explaining  certain  terms  and  expressions  employed  in  those  laws. 
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STATdTBS  OF  T^  BEALM. 


[CHAT.Sa 


.    .  Chap.  80. 

Census  {Ireland). 

ABSTRACT  OF  TBK  KNACTMKNTS. 

1.  Interpretation  of  terms. 

2.  Account  of  population  to  be  taken.  ,       .  . . 

3.  By  whom  the  account  shall  be  taken. 

4.  Masters,  S(c.  of  gaols,  SfC.  to  be  appointed  enumerators  qfthe  inmates  thereqf, 

5.  Forms,  4'C.  to  be  furnished  for  their  use. 

6.  Power  to  make  the  inquiry. 

7.  Penalty  for  refusing  to  answer,  or  for  giving  false  amtwert. 

8.  Penalty  on  persons  employed  ifgudty  of  wilful  defftult  or  neglect. 

9.  Proceedings  how  to  be  taken,  and  penalhes  recovered  and  applied.    Application  of  fines  and 

penalties  imposed. 

10.  ne  persons  taking  the  accounts  to  certify  "'^  tffirm  as  to  their  correctness,  and  deliver  them  to  the 

officer  appointed  to  receive  them.     Such  officer  to  transmit  them  to  the  office  of  the  Chief 
Secreiary.    An  abstract  thereof  to  be  laid  brfore  Parliament. 

11.  Punishment  of  persons  wilfully  making  false  aj^mation  or  declaration. 


An  Act  for  taking  the  Census  of  Ireland. 
(9tli  August  1870.) 

Whrrbas  it  ia  expedient  to  take  the  cenius 
of  Ireland  in  the  year  one  thousand  eight  hundred 
and  8e\-enty-one : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Miyestjr,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conunons, 
in  this  present  Parliament  assemhled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  this  Act, — 

The  term  "  Lord  Lieutenant "  shall  mean  the 
Lord  Lieutenant  or  other  chief  governors  of 
Ireland : 

The  terms  "  chief  secretaiy  "  and  "  under  aeore* 
tury  "  shall  mean  respectively  the  chief  seec»- 
tary  and  under  secretary  to  the  Lord  Lieu<- 
tenant. 

2.  An  account  of  the  population  of  Ireland 
shall  be  taken  at  the  time  and  in  the  manner 
herein-after  directed. 

3.  Such  officers  and  men  of  the  police  force 
of  Dublin  metxopolis,  and  of  the  Royal  Irish 
Constabulaiy,  as  we  Lord  Lieutenant  shall  direct, 
together  with  such  other  competent  persons  as 
the  Lord  Lieutenant  shall  appoint  to  assist  tiiere- 
in,  shall,  upon  Monday  the  third  day  of  April 
and  one  or  more  next  consecutive  days  in  the 
year  one  thousand  eight  hundred  and  seventy-one 
as  the  said  Lord  Lieutenant  shall  fix,  severally 
visit  every  house  within  such  districts  as  may  be 
assigned  to  them  respectively,  and  take  an  account 
in  writing,  according  to  sucn  instructions  as  aaay 
be  given  to  them  by  the  chief  or  under  secretary 
of  we  number  of  persons  who  abode  therein  on 


the  night  of  Sunday  the  second  day  of  April  one 
thousand  eight  hundred  and  seventy-one,  and  of 
the  sex,  age,  religious  profession,  birthplace,  and 
occupation  of  all  such  persons ;  and  shall  also 
take  an  account  of  the  number  of  inhabited 
bonaea  and  of  uninhabited  housea  and  of  houses 
then  building  within  such  districts  respectively; 
and  ahall  also  distinguish  those  parishes  and 
places,  or  parts  of  parishes  and  places,  within 
each  district  respectively,  which  are  within  the 
limits  of  an;  city  or  borough  returning  a  member 
or  members  to  serve  in  Parliament;  and  shall 
also  take  an  account  of  all  such  nirthet  particulan 
as  by  such  instructions  they  may  be  directed  to 
inquire  into ;  and  all  the  expenses  which  shsll 
be  incurred  by  authority  of  such  Lord  Lieutenant 
under  this  Act,  suWect  to  the  sanction  of  the 
Commissioners  of  Her  Majesty's  Treasury,  shall 
be  paid  out  of  such  moneys  as  shall  be  provided 
by  Parliament  for  that  purpose. 

4.  The  governor,  master,  or  keeper  of  aveiy 
gaol,  prison,  or  house  of  oorreotion,  workhouse 
hospital,  or  lunatic  a^lam,  and  every  bimdc 
master,  and  every  masto:  or  keeper  of  every  public 
at  charitable  institution  which  shall  be  determined 
upon  by  the  Lord  Lieutenant,  ^aU  act  as  the 
enumerator  of  the  innatea  thereof,  and  shall  be 
bound  to  conform  to  auch  iaatrueti^a  as  shall 
be  sent  to  him  by  the  authority  of  the  Lord  lien- 
tenant  for  obtaining  the  returns  required  by  thii 
Act,  so  far  aa  may  be  practicable  with  respect  to 
such  inmates. 

5.  For  the  more  effectual  obtsdning  of  saA 
•ooounta,  the  chief  or  under  aecretaiy  shall  pre- 
pare and  cauae  to  be  printed  such  forms  and 
instructions  for  the  use  of  the  several  persons 
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who  shall  be  appointed  as  aforesaid  to  take  or 
certify  the  said  accounts  as  he  shall  deem  neces- 
sary. 

6.  The  better  to  enable  such  persons  to  take  - 
the  said  accounts,  they  are  hereby  authorised  and 
empowered  to  ask  all  such  questions  of  all  per- 
sons within  their  respective  districts,  respecting 
themselves  or  the  persons  constituting  their  respec- 
tive families,  and  of  all  such  further  particulars 
as  shall  be  necessary  for  the  purpose  of  taking 
the  said  accounts. 

7.  Every  person  refusing  to  answer  or  wilfUlly 
giving  a  false  answer  to  any  such  questions,  arid 
every  person  in  any  way  wufuUy  obstructing  such 
persons  in  the  execution  of  the  duties  required  of 
them  under  this  Act,  shall  for  every  such  refusal, 
false  answer,  or  wilful  obstruction,  on  proof 
thereof  being  made  before  any  justice  or  justices 
at  petty  sessions  for  the  district  in  which  such  per- 
son shall  reside,  or,  if  such  person  shall  reside 
within  the  police  district  of  Dublin  metropolis, 
before  any  or  the  divisional  justices  of  such  district, 
on  the  testimony  of  one  or  more  credible  witnesses, 
forfeit  a  sum  not  exceeding  five  pounds,  at  the 
discretion  of  the  said  justice  or  justices  before 
whom  such  complaint  shall  be  so  made. 

;  8.  Every  member  of  the  said  police  force  or  of 
the '  Royal  Irish  Constabulary,  or  other  person^ 
who  shall  be  so  appointed  to  take  the  said  ac- 
counts, or  to  assist  therein,  who  shall  make  any 
wilful  neglect,  default,  or  falsification  in  any 
matters  relating  to  the  said  accounts,  shall  for 
every  such  neglect,  default,  or  fxilsification,  on 
proof  thereof  being  made  before  any  justice  or 
justices  at  petty  sessions  for  the  district  in  which 
he  shall  so  act,  or  in  case  such  member  of  the 
police  or  constabulary  force,  or  other  person, 
shall  act  for  the  police  district  of  Dubllninetroplis, 
before  any  of  the  divisional  justices  of  such  dis- 
trict, on  the  testimony  of  one  or  more  credible 
witnesses,  forfeit  a  sum  not  exceeding  five  pounds 
nor  less  thui  forty  shillings,  at  the  discretion  of 
tiie  said  justice  or  justices  before  whom  such 
complaint  shall  be  so  made.  "       •      ■      , 

9.  All  proceedings  under  this  Act,  as  to  oom» 
pelKng  the  appearance  of  such  member  of  the  said 
police  force  or  of  the  Royal  Irish  Constabulary' 
ibrce,  or  other  person,  or  of  any  witness,  and 
u  to  the  hearing  and  determination  of  such  com- 
plaints, or  any  other  matter  relating  thereto,  and 
as  to  the  application  of  fines,  amerciaments,  and 
forfeited  recognizances,  imposed  or  levied  under 
this  Act  at  petty  sessions,  snail  be  subject  in  all 
Ktpects  to  the  provisions  of  "  The  Pet^  Sessions 


(Ireland)  Act,  1851,"  as  the  same  is  amended  by 
"  The  Petty  Sessions  Clerk  fireland)  Act,  1868,^' 
(^hen  the  case  shall  be  heard  in  any  petty  sessions 
district,)  and  to  the  provisions  of  the  Acts  relating 
to  the  divisional  police  offices  (when  the  case  shall 
be  heard  in  ihe  police  district  of  Dublin  metro- 
polis], so  far  as  the  said  provisions  shall  be  con- 
sistent with  any  special  provisions  of  this  Act; 
and  when  any  fine  or  penalty  is  imposed  at 
any  of  the  divisional  police  offices  of  Dublin 
metropolis,  under  the  provisions  of  this  Act,  such 
fines  and  penalties  shall  be  paid  over  to  the  same 
purposes  and  appropriated  and  applied  in  the 
saQie  manner  as  is  now  by  l^w  authorised  in 
respect  of  fines  and  penalties  imposed  at  such 
divisional  police  offices  respectively. 

.10.  The  said  several  persons  so  appointed  to 
take  the  said  accqunts,  or  to  assist  therein,  shall 
sign  and  certify  the  same,   and  make  solemn 


nation  before  any  justice  of  the  peace  within 
the  county,  to  the  effect  that  the  said  account 
has  been  truly  and  faithfully  taken  by  him  (or 
them),  and  that  to  the  best  of  his  (or  their)  know- 
ledge the  same  is  correct,  so  far  as  may  be  known, 
and  shall  deliver  the  same  to  such  officer  of  the 
said  police  force  of  the  Royal  Irish  Constabulary, 
or  other  person,  as  may  be  appointed  by  the 
Lord  Lieutenant  to  receive  the  same,  within  each 
county,  city,  town,  or  place;  and  such  officer  or 
person  shall  examine  the  same,  and  cause  any 
defect  or  inaccuracy  which  may  be  discovered 
therein  to  be  supplied  or  corrected,  so  far  as  may 
be  possible,  and  shall  certify  and  transmit  the 
same  to  the  office  of  the  chief  or  under  secretary, 
in  such  manner  and  within  such  time  as  the  Lord 
Lieutenant  shall  direct;  and  the  same  shall  be 
digested  and  reduced  into  order  under  the  direc- 
tion of  the  chief  or  under  secretary,  by  such 
peiaons  as  the  Lord  Lieutenant  shall  appoint  for 
tiiat,  pwrpaae  ^  and  an  abstract  thereof  shall  be 
laid  before  both  Houses  of  Parliament  within 
twelve  months  after  the  day  on  which  the  said 
acooont  shall  be  taken  or  (if  Parliament  be  not 
then  sitting)  within  the  first  fourteen  days  of  the 
session  next  ensuing.  ' 

11.  Every  solemn  affirmation  oar  declaration 
made  or  signed  under  the  authoriihr  of  this  Act 
shall  be  of  the  same  force  and  effect  as  if  the 
berson  making  such  affirmation  or  declaration 
nad  taken  an  oath  in  the  usual  form,  so  that  if 
the  person  making  such  affirmation  or  declaration 
shall  be  convicted  of  having  therein  wilfully  and 
falady  affirmed  or  declared  any  matter  or  thing, 
he  shall  be  subject  to  the  same  pains,  penalties, 
and  forfeitures  to  which  persons  oonrioted  of 
wilful  pequiy  are  subject. 
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Chap.  81. 
iThe  Meeting  of  Parliantent  Ael,  187P- 


ABBTBACV  OV  THB  KNACrMKNTS. 

■  ^  I         •       .       .,..." 

1.  ^horttitU. 
.    2.  Sumwning  of  SarliainaU.. 


An  Act  to  tuMeiid'thei  Aet^  of  the  thirty- 
seventh  year  of  King  George  the  Third, 

•  chapter  oi^e  h^ndre<l  and  tyr^nty-s^ven, 

.  awd  ifcl^e  thirty-nintH  svncj  fortieth  yea^, 

•  of  Kiog  Otorge  ihe  Th  ird,  obapter  four«  ■ 
'  t«en;  '    .  ■'  ,''^t)h  August  laro.) 

I  WttAMAS  in  mlwtttobe  of  tvwj  Aets  pWBid; . 
th*  ofte  in  the  thirty-8«f»enth  year  df  thtfttf aw  lof 
King  Geoi^e  th«  ThM,'  oha^  one  hundi>*d  «»d 
tweiityieVen,  intitttlefl  ^i*  Ail  Act  to  shoiHien  «»e 

"  time  now  required  for  (giving  notice  of  the 
"  Royal  intention  of  His  Majesty,  his  heirs  and 
"  successors,  that  the  Parliament  shall 'meet  and 
"  be  holden  for  the  despatch  of  busdness,  and 
"  more  effectually  to  provide  for  the  meeting  of 
"  Parliament  in  the  case  of  a  demise  of  the 
"  Crown,"  and  the  other  in  the  session  held  ia 
the  thirty-ninth  and  fortieth  years  of  the  reign  of 
King  George  the  Third,  chapter  fourteen,  uitir 
tuled  "An  Act  for  empoweKng  His  Majesty  to 
"  shorten  the  time  for  the  meeting  of  Parliament 
"  in  cases  of  adjournment,"  ParUament  may  be 


gamapuqed  iby:  Ro^  Pndilniation  ia  nwei  on 
any  Atn  Bot  Ina  iiuul  fioBrtten  daja  -ficem  the  day 
oi  tiieoatiataf  snob  pioolamtion,  BfatwithstaiiiliDfi- 
that 'PavMamkit ; «ss  BMaofn^ed  .or  botii  Htmses 
of  Swlikinenli  atood  aojbumed'  \a  seme  later  day, 
and  ft  S9  iscpeUieiit  to  ihoitea-tiiosaid  pcaod  of 
fwifUsn  '.daya  r  >  i '  '  "  '  .  * '  '  ^ .  - 
t  Bit  it  teacted  by  'the  Qmeea's  <mosii  Gxceilent 
Mignty'.ibyiaBdi'with'tkt  advioc' aatd'oonacDt  of 
the'  La*d8<  Spvituai  aad'Taiiiptanili  and ' Com- 
ntonsj  ia '  .tiiis  present)  Paaliaibent  BMCnUedy  and' 
fagnitiieKutharifey  of  tM  8aitie,^.aH foUavB  9    ' 

1,  This  Act  iiiaybeiftfed'iii«Tfie  MeetiW  of 
PkHiat&ent  Abt,  1870." .;, '■„";,,"..,,,  V       t 

J«.''PftiiiianJ6tt«  feay  bi^pumittonM  bV  a'Rojfid, 
Koclailiatioii  in  mantler  ptotided'bv  ttie  recited 
Aftts,  to  meet  6r\  any  day  not  les?  tnaii  six  days 
froii  the!  da/ of  the  date  of  such'  proclainatibn, 
and  the  recited  Acts,  so  far  as  they' relate  to  such 
sHinmoning-'^f  PaiUameatj'ahril  be'etoctnied  as 
if  six  days  were  therein  atvbstitotbd  iai  fooiteol' 
days. 
.•  ■  .         -  .  ■    ,■.-,         .    ,-. I       I 


U    llllll'l 


Chap.  89. 
The  Canada  Defence*  Loan  Act,  1870. 


AMTBAIOT  .OV  «HE  BNACTMBNTS. 

1.  Skorttitk- 

2.  Pover  to  Treamry  to  gtiarwntee  loan. 

3.  Conditions  of  guarantet. 

4.  Application  of  sinking  fund. 

6.  Mteration  of  Act  rtUUtng  to  guaranteed  loan. 

6.  Issue  out  of  ConsoUdfited  Fw4. 

7.  Certificate  of  amount  paid  out  of  Consolidated  Fond. 

8.  Accounts  to  be  laid  before  Parbament. 


Digitized  by 


Google 


QBAR  Sa.] 


38  &  84  VICTORIA,  IStO. 


869 


An  Act  to  antborise  the  Commissioners 
of  Her  Majesty's  Treasniy  to  guarantee 
the  payment  of  a  loan  to  he  raised  by 
the  Government  of  CanadA  for  tlie 
construction  of  fortifications  in  tliat 
country'.  (9th  August  1870.) 

Whereas  hy  an  Act  of  the  Parliament  of 
Canada  of  the  year  1868,  chapter  forty-one,  the 
Governor  in  Council  was  authorised  to  nuse  by 
way  of  loan  upon  the  guarantee  of  the  Conuius- 
sioners  of  Her  Majesty's  Treasury  (in  this  Act 
rBfeitod  to  as  "  the  Ttiaitlry  "■),  for  the  pniTBoss 
of  the  construction  of  the  fortifioKtionB  theroin 
mentioned,  anns  not  ezneedinic  one  laillion  one 
lumdred  thousand  pomds,  lud  the  sonis  so ' 
raised,  with  tite  interest  thereon,  and  snoh  smns 
as  taigfat  be  neeessaiy  to  repay  the  said  fcan, 
either  by  way  of  a  sinking  fund,  not  exceeding 
one  iier  dent^  or  in  mch  other  way  and  subject 
to  snoh  oondkioBB  as  the  Goremor  in  Cotmci!,' 
with  the  assent  irf  the  Treasury,  mif^ht  dettrmine, 
wen  fhaggtd  on  the  Consolidated.  Revenue  Fund 
of  Canada  seat  after  the-  amiropriation  lor  1di» 
o^nstructioB  of  the  Intercolonial  Bailway :   - 

And  whereas 'it  is  expedient  to  authorise  the 
Treasury  to  give  such  guarantee : 

Be  it  enacted  by  the  Queen'.a  nuist  Bxodlent 
Majesty,  by  ajid  wxth  the  advice  and  consent  of 
the  Lords  opixit)ia1  and  Temporal,  and  Commons, 
in  thispresent  Parliament  assembled,  aod  by  the 
authority  of  the  same,  as  fallows  :, 

1.  This  Act  may  be  cited  as  "The  Canada 
Defences  Loan  Aet»  1670." 

2.  The  Treasury  may  guarantee,  in  such  man- 
ner and  form  as  they  think  fit,  the  payment  of 
the  principal  of  any  loan  raised  by  the  Govern- 
ment of  Canada  in^pursuauce  of  the  said  Act, 
and  of  interest  thereon  at  a  rate  not  exceeding 
four  per  cent. 

3.  The  Treasury  shall  not  give  any  guarantee 
under  this  Act  unless  and  until  provision  is  made 
to  the  satisfaction  of  the  Treasury — 

(1.)  For  the  due  payment,  custody,  and  appli- 
cation of  the  money  raised  by  the  loan,  in 
such  manner  as  the  Treasury  from  time  to 
time  direct : 

(2.)  For  remitting  to  the  Treasury  the  annual 
sums  for  the  sinking  Aind  by  eqnid  half- 
yearly  payments,  in  such  manner  as  the 
Treasury  from  time  to  time  direct,  and  for 
the  investment  and  accumulation  thereof, 
under  their  direction,  in  the  names  of  four 
trustees  nominated  from  time  to  time,  two 


by  the  Treasury  and  two  by  the  Govern- 
ment  of  Canada. 

4.  The  said  sinking  fund  may  be  invested  only 
in  such  securities  as  the  Government  of  Canada 
and  .the  Treasury  from  time  to  time  agree  upon, 
and  shall,  whether  invested  or  not,  be  applied 
from  tiaoe  to  time,  under  the  direction  of  the 
Treasury,  in  discharging  the  principal  of  the  said 
loan;  and  the  interest  arising  from  such  secu- 
rities Hmiluding  the  interest  accruing  in  respect 
of  any  part  of  the  loan  discharged  by  means  of 
The  sinking  fund),  and  the  resulting  income 
thereof,  sb^l  be  invested  and  a{:ylied  as  part  of 
such  sinking  fund. 

6.  Every  Act  passed  by  the  Parliament  of 
Canada  which  in  any  way  impaiirs  the  pricvity  of 
the  charge  upcm  the  Citnwliaated  Refvenus  Fund 
oif  Canajda  created  by  that  Parliament  of  the  s^d 
loan  and  the  interest  and  sinking  fund  thereof, 
and  the  sums  paid  out  «f  the  Consolidated  Fmd 
of  the  United  KioKdoai,  and  the  inteicet  (heieoa, 
shall,  so  Ua  only  as  it  impair*  Bu«h  prioqiy,  b« 
void,  uvAbm  sttcb  Act  has  been  reserved  for  the 
sigQiflcation  of  Her  Majest;; 's  pleaswe. 

6.  The  Treasury  are  hereby  authorised  to  eanse 
to  be  issued  from  time  to  time  out  of  the  growiiig 
produce  of  the  Consolidated  Fund  of  the  United 
Kingdom  such  sums  of  money  as  may  at  any 
time  be  required  to  be  paid  to  Ailfil  the  guarantee 
under  this  Act  in  respect  Mther  of  prinoipid  or 
interest. 

7.  The  Treasury  may  from  time  to  time  certily 
to  one  of  Her  Majesty's  Principsl  Secretaries  of 
State  the  amount  which  has  been  paid  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  to 
ftiMt'thegnaiBatee  under  this  Act,  and  the  date 
of  such  payment ;  such  certificate  shall  be  com- 
municated to  the  Governor  of  Canada,  and  shall 
be  conclusive  evidence  of  the  amount  hanng 
been  so  paid  and  of  the  time  when  the  same  was 
so  pud. 

3.  The  Treasury  shall  cause  to  be  prepared, 
and  laid  before  both  Houses  of  Parliament,  a 
statement  of  any  guarantee  given  under  this  Act, 
and  an  account  of  all  sums  issued  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  for 
the  purposes  of  this  Act  within  one  month  after 
the  same  are  so  given  or  issued,  if  Parliament  be 
then  sitting,  or  if  Parliament  be  not  sitting,  then 
within  fourteen  days  after  the  then  next  meeting 
of  Parliament. 
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Chap.  83. 
Cotutabularjf  {Ireland)  Amendment  Act,  1870, 


1. 
2. 
3. 

4. 
5. 
6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 


AB8TKACT  OF  TBB  BNACTMBNT8. 

Present  police  force  in  Londonderry  shall  cease  to  emst. 

Borough  of  Londonderry  constituted  a  distinct  district. 

Lord  Lieutenant  to  add  any  number  of  men,  not  exceeding  forty-fits,  to  the  constabutaryt  fores  qf 

Londonderry. 
As  to  expenses  qf  additional  force.  , 

Inspector  General  shall  transmit  to  town  couHcil  nf  Londonderry  half-yearly  acco^»ts. 
Inspector  General  to  appoint  constables  for  night  watch,  who  shall  rtceite  extra  rmnnmeratiem  fm 

night  duty. 
Restrictions  as  to  age. 
Superannuation,  ifc.  of  constabulary. 

Provisions  as  to  rates  applicable  to  support  of  police  establishment  to  contiitue  in  force. 
Power  to  lord  Lieutenant  to  vary  iiumW  of  constables,  tftt.for  each  coantyi  SfO,  ■ 
Amendntent  of  28  If  29  Vict.  o.  70. 

Power  to  Lord  Lieutenant  to  revise  salaries  for  constabulary  force. 
Power  to  appoint  veterinary  surgeon. 

This  Act  and  Acts  relating  to  constabulary  force  to  be  construed.as  OM. 
Interpretation  of  terms. 
Commencement  of  Act. 
Short  title. 


An  Act  to  make  better  provisioa  for  the 
Police  Force  in  the  City  of  London- 
derry, and  to  amend  the  Acts  relating 
to  the  Royal  Irish  Constabulaiy  Force. 
(9th  August  1870.) 

Wrbrbas  the  Lord  Lieutenant  of  Ireland  did, 
on  the  eleventh  dajr  of  August  one  thousand 
eight  hundred  and  sLxty-nine,  issue  his  warrant 
to  certain  commissioners,  directing  them  to  hold 
a  court  of  inquiry  at  Londonderry,  and  to  report 
upon  the  existing  local  arrangements  for  the  pre- 
servation of  the  peace  of  that  borough,  the  magis- 
terial jurisdiction  exercised  within  it,  and  the 
amount  and  constitution  and  efficiency  of  th« 
police  force  usually  available  there,  and  other 
matters  relating  thereto :  And  whereas  the  said 
commissioners,  having  duly  inquired  into  the 
said  several  matters  as  directed  by  the  said  war- 
rant, have  made  their  report  thereon,  dated  the 
thirtieth  day  of  November  last,  stating  that  the 
police  arrangements  of  the  borough  need  com- 
plete alteration  :  And  whereas  it  is  expedient  that 
the  police  force  maintained  by  the  town  council 
of  the  borough  of  Londonderry  should  cease  to 
exist,  and  that  with  a  view  to  provide  for  the 
more  effectual  preservation  of  the  peace  of  the 
said  borough  a  constabulary  force  should  be 
appointed  to  be  stationed  therein  :  And  whereas 
it  is  expedient  to  amend  the  Acts  relating  to  the 
Boyal  Irish  constabulary : 


Be  it  therefore  enacted  by  the  Queen'*  molt 
Excellent  Mtnesty,  bv  ajod  with  the  a4n«e.  and 
consent  of  the  Lords  Spiritual  and  Temper*^ 
and  Commons,  in  this  present  Parliament  asatn- 
bled,  and  by  the  authority  of  the  same,  as  foUows : 

1.  From  and  after  die  commenoemeatof  tWk 
Act,  it  shall  not  be  lawful  for  the  town  ooumal  of 
the  boroogh  of  Londonderry  to  appointt.M  miintihi 
any  police  foroe  ;  and  all  peree4M  who  have  bee* 
a]^inted  superintendent,  serjeaats,  or  oo&at^det 
of  the  said  foroe  shall  cease  to  hold  their  offieee, 
and  shall  severally  discontinue  actinff  in  sudi 
offices  accordingly;  and  the  Royal  Irish  «oo- 
atabularr  force  appointed  to  do  dutar  in  tiM  diVr 
of  Londondeny  shall  hare  and  (UschaiKa'  w 
powers  and  duties  now  lawfully  had  and  di^ 
charged  by  the  police  force  of  the  borough. 

2.  The  municipal  borough  of  Londondeny 
shall  for  the  purposes  of  this  Act  be  constitotM 
a  distinct  district,  herein-after  called  the  d^fof 
Londonderry;  and  all  and  every  the  pror^ns 
of  the  several  Acts  relating  to  the  Royal '  Irish 
constabulary  shall  apply  to  the  city  of  Londmi- 
derry. 

3.  It  shall  be  lawful  for  the  Lord  Lieutenant 
to  appoint  as  the  constabulary  force  in  theci^  of 
Londondeny  a  number  of  oonstaUea  and  nit- 
constables  not  exceeding  thirty,  and  to  add  to  tk 
•aid  constabulary  force, under  thf  ptoiuigna  af 
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this  Act  any  number  of  men,  not  exceeding  forly- 
five,  which  the  Lord  Lieuteant  may  think  fit  to 
provide  for  the  more  effectual  preservation  of  the 
peace  of  the  said  city,  and  sucli  additional  num- 
ber of  men,  together  with  the  thirty  herein-before 
mentioned,  shall  constitute  the  ordinary  con- 
stabulary force  of  the  said  city. 

4.  The  expense  of  the  said  additional  fbrce, 
save  as  to  the  additional  pay  hereia-after  men- 
tioned, shaQ,  in  the  first  mstance,  be  advanced 
and  defrayed  in  like  manner  as  the  expense  of 
tile  force  appointed  under  the  Acts  relatinj;  to  the 
Rpyal  Irish  constabiilary  is  to  be  advanced  and 
defrayed ;  one  moiety  of  the  moneys  so  advanced 
shall  be  repaid  by  the  town  council  of  the 
borough  of  Londonderry  by  means  of  rates,  to  be 
applotted  and  levied  in  the  same  manner  as  the 
moneys  hitherto  raised  and  applied  or  whteh  may 
be  applicable  in  the  said  borough  of  Londonderry 
to  the  maintenance  of  a  police  force. 

6.  The  Inspector  General  of  constabulary  shall, 
with  the  assistance  of  the  receiver,  t«rice  in  eaofa 
year  ascertain  the  amount  of  the  moneys  charge- 
able under  the  provisions  of  this  Act  to  the  said 
city  of  Londonderry,  and  shall  make  out  a  certi- 
ficate thereof  under  his  hand,  specifying  the  force 
or  service  in  respect  whereof  such  charge  may 
htcvi  been  incurred,  and  transmit  the  same,  when 
signed  bjr-the  receiver  and  approved  and  certified 
1^  the  cbief  or  under  secretary  to  the  Lord  Lien- 
tenant,  to  the  town  clerk  of  the  borough  of  Lon- 
donderry,who  shall  lay  the  same  fbrthwith  liefore 
fy»  town  cwanoil,  and  theKupoa  the  town  ooundl 
»h«ll  forthwith  make  and  levy  a  mite  sufiBcient 
lor  thci:pftyneot  thereof,  and  abnll  thenout,  or 
Mit' of.  Any  BOiMM^  in  their  haodsy  pay  the 
MM>«Qt  mentio«wd  in  such  certificate  to  ^e  Pay> 
Btailer  0«t)end'«  department  in  Iseland. 

6.  The  lospettor  General  of  constabulary  shall 
fix  the  number  of  men  who  shall  discharge  the 
duties  of  a  night  watch,  and  for  each  of  Euoh 
tata  there  shall  be  charged  the  sum  of  sixpence 
per  diem,  to  be  wholly  defrayed  by  the  town 
council  of  the  borough  of  Londonderry,  and  such 
f}xm  shall  be  inclu&d  by  the  Inspector  General 
pf  constabulary  in  the  certificate  to  be  furnished 
•T)y_him  under  this  Act,  and  shall  be  raised  and 
paid  in  manner  therein  directed;  and  it  shall  he 
lawful  for  the  said  Inspector  General,  with  the 
approval  of  the  Lord  Lieutenant,  to  apply  such 
Sum  to  remnnerate  the  constabulary  force  sta- 
tioned in  Londonderry,  for  discharging  the  duties 
ofanighty^-atch. 

'\  7-  (iMwithstendtng  any  i^gulations  recnririn«[ 
fl*«ott9  entering  the  constabulttry  force  to  be  «n- 
"Arrle^,  or  to  be  Under  a  certain  age,  the  In- 
"poitarG^Mrt}  of  lih«  Royal  bith  conatabnliiry 


forpe  may,  if  he  shall  so  think  fit,  admit  into  the 
said  force  any  constable  of  the  police  force  at  the 
time  of  the  passing  of  this  Act  maintained  by  the 
town  council  of  the  borough  of  Londondierry, 
whose  age  shall  not  exceed  forty  years,  and  who 
within  one  calendar  month  after  the  commence- 
ment of  this  Act  shall  apply  to  be  admitted,  and 
who  in  other  respects  shall  be  eligible  according 
to  the  said  regulations. 

8.  It  shall  be  kwfal  for  the  town  council  of 
the  said  borough  of  Londonderry  (if  they  shall  so 
think  fit)  to  grant  to  ths  superintendent,  or  to 
any  serJeant  or  constable  belonging  to  the  police 
force  at  the  time  of  the  passing  of  this  Act  main- 
tained by  the  said  town  council,  whose  office  shall 
cease  or  become  unnecessaiy  by  means  of  the 
provisions  of  this  Act,  such  an  adequate  com- 
pensation, by  way  of  yearly  allowance  or  other 
gratuity,  as  shall  to  them  seem  just :  Provided 
always,  that  any  such  compensation  shall  be 
wholly  charged  on  and  defrayed  by  the .  local 
funds  which  f^e  said  tomi  eooncil  may  have 
authority  to  levy. 

9.  The  several  provisions  of  the  local  Acts  in 
force  within  the  borough  of  Londonderry  relating 
to  the  applotment,  levy,  collection,  recovery,  and 
receipts  of  rates  applicable  wholly  or  in  part  to 
the  support  of  the  police  force  and  establishment 
in  the  police  distriot  of  the  citj  of  Lcndonderry 
shall  continye  in  force  notwithstanding  the 
passing  of  this  Act. 

10.  It  shall  be  lawful  for  the  Lord  Lieutenant, 
with  the  advice  of  Her  Majesty's  Privy  CJouncil  in 
Ireland,  within  six  months  after  the  commence- 
ment of  this  Act,  to  ulter  oi  vary  the  number  of 
constables  and  sub-constables  for  each  county, 
city,  or  town  specified  in  the  schedule  to  the 
Constabulary  (Ireland)  Amendment  Act,  1865, 
to  such  number  as  the  Lord  Lieutenant,  with 
Buch  advice  as  aforesaid,  may  consider  to  be  re- 
quired for  each  such  county,  city,  or  town,  but  so 
that  the  total  number  of  constables  and  sub-con- 
Stables  to  be  distributed  and  allotted  to  all  the 
counties,  cities,  and  towns  in  the  said  schedule 
specified,  together  with  the  thirtv  men  by  this 
Act  authorised  to  be  appointed  ibr  the  city  of 
Londonderry,  shall  not  exceed  the  total  number 
of  constables  and  sub-constables  fixed  by  the 
schedule  of  the  said  Act. 

11.  So  much  of  the  schedule  annexed  to  the 
Constabulary  (Ireland)  Amendment  Act,  1865, 
as  fixes  the  number  of  sub-inspectors  at  two 
bundred  and  sixty-two  and  of  head  constables  at 
three  hundred  and  seventy-five,  shall  be  and  the 
tame  is  hereby  repealed,  and  the  numbers  of 
those  ntnks  respectively  shall  from  the  com- 
mencement of  this  Act  be  two  hundnd  and 
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forty-foot  lub-iiispectoa  »nd  tiwee  hundred  and 
fifty  head  constable  for  tiu  whole  of  Ireland,  ««• 
elusive  of  the  reserve  force,  and  the  said  inspectors 
and  head  constables  of  Un  said  force  may  bo  from 
time  to  time  distributed  amongst  the  counties, 
cttiea,  and  tovns  in  Ireland  respectively  a*  to  the 
Lord  Lieatenairt  sh&U  seem  fit. 

12.  Notwithstanding  anyihiof  in  seotioa  two 
of  the  Act  paased  in  the  twenty-ninth  and  thir- 
tieth years  of  the  reiga  of  Her  present  Majesty, 
chapter  one  hundred  and  three,  intituled  "An 
"  Act  to  amend  an  Act  to  consolidate  the  Law  re- 
"  lating  to  the  constabulary  foroe  in  Ireland,"  it 
shall  be  lawful  for  the  Lord  Lieufaeaaot  to  fix 
and  appoint  such  revised  annual  salaries  as  to 
him  may  from  time  to  tioM  seem  proper,  oat  ex- 
oaeding  the  sercral  sums  herein-aftt-r  spccifiad,  to 
be  paid  in  such  manneraad  subject  to  sqch  regu-r 
latiooB  and  provisions  as  be  may  direct,  to  the 
several  person*  herean-afcer  mentiuotd;  (that  is 
to  say,) 

1.  To  the  head  constable  major,  an  aianuai 

salary  not  exc«Bdiog  ninetr  pounds : 

2.  To  each  head  conataUe  of  the  first  cliss,  an 

annual  salary  not  exceeding  serenty-six 
pounds  fourteen  shillings : 

3.  To  twelve  bead  constables  of  the  first  class, 

of  long  service  or  superior  merit,  hnt  in- 
eligible for  further  promotion,  an  addition 
to  their  respective  salaries  of  ten  pounds 
per  annum  each,  making  their  total  sala- 
ries respectively  eighty-six  pound;  £ourteei(i 
shillings  per  annum  each  : 

4.  To  each  bead  constable  of  the  second  class, 

an  annual  salary  not  exceeding  sixty-five 
pounds : 

5.  To  twelve  head  constables  of  the  second 

class,  of  l(>t)g  service  or  sdpctiur'  merit. 


but  hMsligibiB  for  foithor  prcgnotioo,  aa 
addition  of  ten  pounds  per  annum,  nuking 
their  total  salanes  respectively  sfevea^-fire 
pounds  per  annnm  each : 
6.  To  any  number  of  constable*,  not  exceeding 
sixty,  of  toog  service  or  superior  merit, 
but  ineligible  for  further  promotion,  an 
addition  of  four  pounds  per  .annam, 
making  their  total  saXariei  reapectirely 
fifty-three  pounds  eight  shillini^s  per  sn- 
nnm.  ' 

13.  It  shall  he  lawful  £ar  the  Lord  Lieutenant 
to  ajtpoint  a  veterinary  surgeon  to  th«  Royal 
Irish  constabulary,  and  such  vetenTiary  smgeoa 
shall  receive  aa  anmul  salary  of  two  hoxmred 
pounds  per  annum. 

14.  This  Act  and  the  several  Acts  now,  in  force 
rdatiag  to  the, Boy al  Irish  constabalaiy  shall  be 
construed  as  one  Act,  so  far  as  is  consi&tent  wilh 
the  tenpf  hereof  and  nothing,  herein  «DQtai|cd 
shall  be  construed  to  deiirive  the.Iford  LieutenaD^ 
of  any  power  now  vested.  \n  him  iin  xdatiw  toithe 
said  (onstabulary  force.  -    .  .        - 1 

16.  The  expression  "Lord  Lieutenant"  ia 
this  Act  shall  mean  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland. 

1^.  This  Act  shall  commence  from  and  after  s 
day  to  be  fixed  by  the  Lord  Lieutenant,  and 
.  notified  in  the  *'  Dublin  Gazette,"  such  day  not 
being  sooner  than  twenty-one  days  after  sudi 
notification. 

17.  Tl£$  Act  nay  be  cited  for  all  purposes  ss 
the  "Constabulary  (IrehuKl-)-.Aineaament  Act, 


CffAP.  84./ 
Tie  Puilic  Schools  Acl^  ISTO. 


AOSTJBA,«T  OF  SRB  BNACTME^T^./ 

1.  Short  titU. 

2.  Extengion  of  powers  of  ntw  goteminff  hodM. 

3.  Duration  ofpovers  hf  Commitsioners. 


Aa  Aot  to  amend  the  Public  Schools 
Act)  1868.  (9th  August  <  1 870.) 

WatiBAB  by  tbe  Publie  SohooLs  Act,  18(i8,' 
certain  p'oairct»oif  making  B(attttee«»dieKulatioM 
and  ofsDAktngwul  prtpiMing.acheiiie*  •».  wMi. 


ill  the  new  governing  bodies  of  the  several  s<io6l$_ 
to  which  tlie  said  .'Vet  applies  :  , '■.  | 

And  whereas  it  is  provided  by  the  said.AiS, 
that  lUl  such  powers  S)hiall,.frura.'aiid  after  a  i^y 
nunit'd  in  the  said  .let,  oc  such  furtlier  time  M 
uii^y  be  determined  by  ^r  Miyesty  by.  Orde^ /f- 
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Counca,  pass  <o  hnd  vest  ih  the  Special  Oonunis- 
rieners  hj  the  said  Act  appointed,  subject  as 
therein  mentioned ;  and  it  is  ftirthet  provided 
that  the  powers  cpnferred  on  the  said  l^pecial 
Commissioners  by  the  said  Act  shall  be  in  force 
until  such  day  as  in  the  swd  Act  mentioned,  or 
a  further  day  to  wbich  the  same  may  be  continued 
by  Her  Majesty  as  tberein  mentioned ; 

And  whereas  the  powers  so  vested  fti  the  new 
(foneminff  bodies  of  the  said  schools  hare  been 
continued  by  Her  Mtyesty,  but  will,  unless  Par- 
liament otl^erwise  provides,  on  and  after  the  first 
day  of  January  one  thousand  eigbt  hundred  and 
■e\'ei<ty-orie,  pass  to  the  said  Specfal  CcuMS'' 
sten«9f  ■  ' 

And  irherea^  it'!«  tiptAHixt  t6  postpone  for 
Euch  further  time  as  is  herein-after  mention^  the' 
transfer  of  such  powers  as  aforesaid  to  the  said 
Special  CtrtnmisJioners,  and  to  continuie'  for'  a 
fttrther  time  the  powers  of  the  iim  Special  tJom- 
missiohefs :  '  •       .      ■      ■ 

Be  it  enacted  by  the  Queer's' most  Bxdellent 
M^esty,  bv  a<ld  wrth  the  advice  and  consfent  6f 
the  Lords  Sjririttial  and  Temiwral;  and  Ccimmotis, 
in  this  present  Parliament  assembled;  add  by  the 
authority  of  the  same,  as  follows : 


1.  1%is  Act  nny  be  eited  tbt  til  poiposes  as 
"llie  Public  Schools  Aet,  1870." 

2.  AH  powers  bv  the  Public  Schools  Act,  1868, 
or  any  Act  amending  the  same,  vested  in  the  new 
governing  bodies  of  the  seveml  schools  to  which 
the  said  Public  Sefaools  Act  applies,  'shall  con- 
tinue  vested  in  such  new  governing  bodies  re- 
spectively until  the  thirty-fost  day  of  July  oine 
thousand  eight  hundred  and  seventy-otie,  ind 
fr6m  and  after  the  said  thirty-first  day  of  July 
dne  thousand  eight  hundred  and  seventy-one, 
and  tkot  befotie,  shall  pass  to  4nd  vest  in  the  said 
Special  Commissioners,  subject  nevertheless  na  in 
the  etid  Act  mentioned. 

3.  Sttbjebt  to  the  provisions  of  thfe  Aet,  all 
powers  coufeired  on  the  Special  Commissionen 
by  the'  Public  Schools  Act,  1868,  or  any  Act 
amending  thb  same,  shall  be  hi  force  tmnt  the 
thirtyfii5t  dayof  July  one  thousand  eight  hun- 
dred and  seventy-two,  and  it  shall  be  lawfid  for 
Her  Majtsrtvi  if  she  think  fit,  by  and  witfa  the 
advice  of  her  Privy  Council,  to  conteme  the 
airae  until  the  thirty-first  day  of  DeomabA  one 
thoutond  eight  hun»ed  arid  seventy-two. 


.    !•     't    .l.i.'     .   Ill   ,.i'i  1  > : 


',[]   V,  .  '  ,  ',,.^HAP.  83.,'  '' 
'  ThiNorfblk  BQundari/  Act,  1S70. 


ABS/rsACtr  o^  the  enactments. 

.  I.  Skort-mki'  ■  '    I 

•2.  Annexation  of  part  of  hanUet  of  South.  Town  to  tke  hundred  of  East  Flegf. 
3.  Assessment  to  county  rate  of  land  annexed  to  hundred  of  East  Flegg. 


An  Act  to  declare  the  Hundred  in  which 
a  Piece  of  Land  in  the  County  of  Nor- 
folk is  situate,  and  to  provide  for  the 
Assessment  of  the  said  Piece  of  Land 
to  the  County  Rate. 

•   (9th  August' 1870.) 

Whereas  the  greater  part  of  the  hamlet  of 
South  Town  in  the  parish  of  Gorlston  is  aitu«itj» 
in  the  county  of  Suffolk,  but  a  portion  of  the 
siud  hamlet  is  situate  in  the  county  of  Norfolk, 
«}»d  doubts  ];iav(».wiseu  W|hether  the  last-n^en- 
tioned  portion  Is  included  iti  fti)y  of  the  huhdiredis 
entile  said  county  of  ISfo^olk,  and  !t  is  e:(pedient 
to  teino*re  toeh  doubts  i 

'•  Be  it  etiscted  l^  the  Qtteen's  most  E^tcellent 
nkiesbr  W'iMtf  >rith  the  ^d^ee  and  consent  of 
«&e  'ILoMs-:  ISiiiftWtAr  ahQ  Ti:iiipoml<  and  Cam-' 


mons,  in  this  present  Parliament  assembled,  and 
)>y;  the  authority  of  the  same,  as  follows : 

1.  Thja  Act  may  be  cited  as  "The  Norfolk 
UoimtJary  Act;  1870." 

2.  So  much  of  the  hamlet  of  South  Town  in 
-ttie  parish  Of  QOirleston  as  is  situate  in  the  county 
of  Norfolk  shall  be  deemed  for  all  piu-poses  to  be 
within  and  to  be  part  of  the  hundred  of  East 

.  Flegg  in  the  sam^  county. 

3.  The  committee  appointed  or  to  be  hereafter 
appointed  in  the  ppunty  of  Norfolk,  in  pursuance 
of  the  Act  of  the  session  of  the  iffiteenttih  and  six- 
teenth years  of  the  reign  of  H  er  nresent.  M j^Josty, 
chapter  eighty-one,  "to  consolidate  and  amend 
"  the  statotea  relating  to  the  assessment  and  eol- 
"  iedaon  of  oounty  rates  in  Baglatid  and  Wales," 
{brtiKpaivose«ifpr»panng:«  basis  or  standard 
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fw  county  i»te,  may  revise  such  basis  or  standard 
iot  the  purpose  of  assessing  that  portion  of  the 
•aid  hamlet  of  South  Town  which  is  in  the  county 
of  Norfolk,  in  like  manner  as  they  may  for  the 
purpose  of  meeting  any  partial  changes  that  may 


hare  occurred  in  the  rateable  value  of  a  portion  of 
the  property  liable  to  be  assessed,  and  aU  the  pro- 
visions of  the  said  Act  and  maj  Act  amending 
the  same  relating  to  such  reviaion  shaQ  a^f 
accordingly. 


Chap.  86. 
Sheriff*  {Scotland)  Act  (1858)  Amendment,  ifc. 


ABSTRACT  OP  THB  KNACTMKNT0. 

1.  County  of  Kincardine  to  be  %mted  to  county  of  Aberdeen. 

2.  County  of  Banff  to  be  united  with  counties  of  Aberdeen  and  Kincardine,  and  eotmties  of  Elgin  and 

Nairn  to  be  united  untk  county  <f  Inverness. 

3.  Counties  of  Orkney  and  Shetland  to  be  united  with  county  of  Caithness,  and  county  of  Sutherland  to 
be  united  with  counties  of  Ross  and  Cromarty. 

County  of  Linlithgow  to  be  united  with  the  couTity  of  HBd-Lothian,  and  the  county  of  Kinross  to  bt 

united  with  the  county  of  F\fe. 
County  of  Haddington  to  be  united  with  the  county  of  Mid-Lothian,  and  the  county  of  Bermeh  to  he 

united  with  the  counties  of  Roxburgh  and  Selkirk. 
Sheriffdom  (f  Mid-Lothian,  Linlithgow,  Haddington,  and  Peebles  to  be  called  the  Skeriffiom  of  tU 

Lothians  and  Peebles. 
Counties  of  Wigtown  and  Kirkcudbright  to  be  united  with  the  county  of  Dan^ries. 
County  of  Dumbarton  to  be  united  with  the  county  of  Stirling,  and  county  qf  Bute  with  the  county  tf 

Renfrew. 
Sheriffdom  of  Stirling,  Dumbarton,  and  Clackmannan. 

No  separate  appointments  to  be  made  to  the  qfice  of  sheriff  of  tie  counties  to  be  united. 
Sheriff  to  have  no  right  to  additional  salary. 
Union  nf  counties  to  be  complete  as  regards  jurisdiction,  SfC.  of  sheriff,  and  powers,  privileges,  4*- 

of  procurators. 
Courts  to  be  held  and  duties  to  be  discharged  by  sheriffs. 
Courts  to  be  held  and  duties  to  be  discharged  by  sherds  substitute. 


4. 


6. 

7. 
8. 

9. 
10. 
11. 
12. 


13. 
14, 


An  Act  to  amend  and  extend  the  Act 
sixteenth  and  seventeenth  Victoria, 
cbapter  ninety-two,  to  make  further 
provision  for  uniting  counties  in  Scot- 
land in  so  far  as  regards  the  jurisdic- 
tion of  the  Sheriff ;  and  also  to  make 
certain  provisioua  regarding  the  duties 
of  Sheriffs  and  Sherifls  Subutituie  in 
Scotland.  (9th  August  1870.) 

W'hrbbas  it  i&  expedient  to  amend  and  extend 
the  Act  sixteenth  and  seventeenth  Victoria,  chap- 
ter ninety-two,  and  to  make  further  provision  for 
uniting  counties  in  Scotland  in  so  far  as  regards 
the  jurisdiction  of  the  sherifP;  and  also  to  make 
oeruin  provisions  regarding  the  duties  of  sheriffs 
and  sheriffs  substitute  in  Scotland  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Bxoellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 


Common*,  in  thi*  pmseirt  Pariiainent  aaaeaiblfld, 

und  by  the  authority  of  the  inaiL,  as  fo!!j'.o; 

1.  The  county  of  Kincardine,  the  office  of 
sheriff  whereof  is  now  vacant,  shall  be  and  is 
liereby  united  with  the  county  of  Aberdeen  into 
one  sheritfdom,  to  be  called  the  sheriffdom  of 
Aberdeen  and  Kincardine,  and  the  functions  of 
the  sheriff  of  the  said  county  of  Kincardine  shall 
devolve  on  and  are  hereby  devolved  on  and  shall 
be  discharged  by  the  sheriff  of  the  county  of 
Aberdeen,  who  shall  be  and  shall  be  denominated 
the  sheriff  of  Aberdeen  and  Kincardine,  without 
the  necessity  of  any  new  commission  being  issued 
in  his  favour. 

2.  Whenever  a  vacancy  shall  occiir  ih  the  office 
oi  sheriff  of  Banff.  El^n,  and  Nliim,  Hie  wi 
counties  shall  be  disunited,  and  shall  no  bager 
constitute  one  sheriffdom,  and  the  coiinty  of  Banff 
shall  be  united  with  the  counties  of  Abndeen  and 
Kincardine  into  one  sheriffdom,  t^  be  thereafts 
called  the  sheriffdom  ofAbiiraeefa,  Kmcudioe, 
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Md  Banff,  and  tlie  fonctions  of  the  sheriff  of  the 
said  county  of  Banff  shall  thereupon  devolve  on 
md  be  discharged  by  the  sheriff  of  Aberdeen  and 
Kincardine,  who  shatt  be  and  shall  be  denomi- 
nated th«  sheriff  of  Aberdeen,  Kincardine,  and 
Banff,  without  the  necessity  of  any  new  connnis- 
sion  being  issued  in  his  favour ;  and  the  counties 
of  Elgin  and  Nairn  shall  in  like  manner  be  united 
with  the  county  of  Inverness  into  one  sheriffdom, 
to  be  called  the  sheriffdom  of  Inverness,  Elgin, 
and  Nairn,  and  the  functions  of  the  sheriff  of  the 
counties  of  Elgin  and  Nairn  shall  thereupon 
devolve  on  and  be  discharged  by  the  sheriff  of 
the  county  of  lilvemess,  who  shall  be  and  shall 
be  denominated  tht  sheriff  of  Inverness,  Elgin, 
and  Nairn,  without  the  necessity  of  any  new  com- 
mission being  issued  in  his  &vour. 

3.  The  counties  of  Sutherland  and  Caithness 
are  hereby  disunited,  and  shall  no  longer  con- 
stitute one  sheriffdom ;  and  the  counties  of  Ork- 
ney and  Shetland,  the  office  of  sheriff  whereof  is 
now  vacant,  shall  be  and  are  hereby  united  with 
the  county  of  Caithness  into  one  sheriffdom,  to  be 
called  the  sheriffdom  of  Caithness,  Orkney,  and 
Shetland  ;  and  the  now  existing  sheriff  of  Suther- 
land and  Caithness  shall  be  and  is  hereby  relieved 
and  discharged  of  his  office  of  sheriff,  in  so  &r  as 
regards  the  county  of  Caithness ;  and  the  counties 
of  Ross  and  Cromarty,  the  office  of  sheriff  whereof 
is  now  vacant,  shall  be  and  is  hereby  united  with 
the  county  of  Sutherland  into  one  sheriffdom,  to 
be  called  the  sheriffdom  of  Ross,  Cromarty,  and 
Sutherland,  and  the  functions  of  the  sheriff  of 
the  said  counties  of  Ross  and  Cromarty  shall 
devolve  and  are  hereby  devolved  on  and  shall  be 
discharged  by  the  sheriff  of  Sutherland,  who  shall 
be  and  shall  be  denominated  the  sheriff  of  Ross, 
Cromarty,  and  Sutherland,  without  the  necessity 
of  any  new  oosomitaion  being  issued  in  his  &vour. 

4.  Whenever  a  vacancy  shall  occur  in  the  office 
of  sheriff  of  Linlithgow,  Clackmannan,  and  Kin- 
ross, the  sadd  counties  shall  be  disunited  and  shall 
no  longer  constitute  one  sheriffdom,  and  the 
county  of  Linlithgow  shall  be  united  with  the 
county  of  Mid-Lothian  into  one  sheriffdom,  to  be 
called  the  sheriffdom  of  Mid-Lothian  and  Lin- 
lithgow, and  the  functions  of  the  said  sheriff  of 
IJnUthgow  shall  thereupon  devolve  on  and  be 
discharged  by  the  sheriff  of  Mid-Lothian,  who 
shall  be  and  shall  be  denominated  the  sheriff  of 
Mid-Lothian  and  Linlithgow,  without  the  neces- 
•ity  of  any  new  commission  being  issued  in  his 
favour ;  and  the  county  of  Kinross  shall  be  united 
with  the  county  of  Fife  into  one  sheriffdom,  to  be 
called  the  sheriffdom  of  Fife  and  Kinross,  and 
the  functions  of  the  sheriff  of  Kinross  shall  there- 
upon devolve  on  and  be  discharged  by  the  sheriff 
of  Fife,  who  shall  be  and  shall  be  decominated 
the  sheriff  of  Fife  and  Kinross,  without  the  neces- 


sity of  any  new  commission  being  issued  in  his 
favour;  and  the  'county  of  Ckulkmannan  shall 
be  united  with  the  county  of  Stirling  into  one 
sheriffdom,  to  be  called  the  sheriffdom  of  Stirling 
and  Clackmannan,  and  the  functions  of  the  sheriff 
of  Clackmannan  shall  thereupon  be  devolved  on 
and  be  discharged  by  the  sheriff  of  Stirling,  who 
.  shall  be  and  shall  be  denominated  the  sheriff  of 
Stirling  and  Clackmannan. 

6.  Whenever  a  vacancy  shall  occur  in  the  office 
of  sheriff  of  Haddington  and  Berwick,  the  said 
counties  shall  be  disunited  and  shall  no  longer 
constitute  one  sheriffdom,  and  the  county  of  Had- 
dington shall  be  united  with  the  county  of  Mid- 
Lothian  into  one  sheriffdom,  to  be  called  the 
sheriffdom  of  Mid-Lothian  and  Haddington,  and 
the  functions  of  the  sheriff  of  Haddington  shall 
thereupon  devolve  on  and  be  discharged  by  the 
sheriff  of  Mid-Lothian,  who  shall  be  and  shall  be 
denominated  the  sheriff  of  Mid-Lothian  and  Had- 
dington, without  the  necessity  of  any  new  com- 
mission being  issued  in  his  favour ;  and  the  county 
of  Berwick  shall  be  united  with  t!ie  counties  of 
Roxburgh  and  Selkirk  into  one  sheriffdom,  to  be 
called  the  sheriffdom  of  Roxburgh,  Berwick,  and 
Selkirk,  and  the  functions  of  the  sheriff  of  Ber- 
wick shall  thereiipon  devolve  on  and  be  discharged 
by  the  sheriff  of  Roxburgh  and  Selkirk,  who  shall 
be  and  shall  be  denominated  the  sheriff  of  Rox- 
burgh, Berwick,  and  Selkirk,  without  the  neces- 
sity of  any  new  commission  being  issued  in  his 
favour. 

6.  So  soon  as  the  counties  of  Mid-Lothian, 
Linlithgow,  and  Haddington  are  united  as  herein- 
before provided,  they  shall  constitute  one  sheriff- 
dom, to  be  called  the  sheriffdom  of  the  Lothians, 
and  when  the  county  of  Peebles  is  added  thereto 
the  said  four  counties  shall  be  constituted  one 
sheriffdom,  to  be  cfdled  the  sheriffdom  of  the 
Lothians  and  Peebles. 

7.  Whenever  a  vacanor  shall  occur  in  the  office 
of  sheriff  of  Wigtown  and  Kirkcudbright,  the  said 
counties  shall  no  longer  constitute  one  sheriffdom, 
but  shall  be  united  with  the  county  of  Dumfries 
into  one  sheriffdom,  to  be  called  the  sheriffdom 
of  Dumfries  and  Galloway,  and  the  functions  of 
the  sheriff  of  Wigtown  and  Kirkcudbright  shall 
tliereupon  devolve  on  and  be  discharged  by  the 
sheriff  of  Dumfries,  who  shall  be  and  shall  be 
denominated  the  sheriff  of  Dumfries  and  Galloway, 
without  the  necessity  of  any  new  commission 
being  issued  in  his  favour. 

8.  Whenever  a  vacancy  shall  occur  in  the  office 
of  sheriff  of  Dumbarton  and  Bute,  the  said  coun- 
ties shall  be  disunited,  and  shall  no  longer  con- 
stitute one  sheriffdom,  and  the  county  of  Dum- 
barton shall  be  united  mth  ihe  county  of  Stirling 
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into  one  sheriffdom,  to  be  called  the  sheriffdom 
of  Stirling  and  Dumbarton,  and  the  functions 
of  the  sheriff  of  Dumbarton  shall  thovupon 
devolve  on  and  be  discharged  by  the  «heriff 
of  Stirling,  who  shall  be  denominated  the 
sheriff  of  Stsling  and  Dmnbatton,  without  the 
necessity  of  ttiaj  n«\r  ooonnitsmn  being  issued  > 
in  his  favour ;  and  the  county  of  Bute  «ban  be  ' 
united  with  the  county  of  Renfrew  into  one 
sheriffdom,  to  be  called  the  sheriffdom  of  Renfrew 
and  Bute,  and  the  functions  of  the  sheriff  of  Bute' 
shall  thereupon  devolve  on  and  be  discharged  by 
the  sheriff  of  Renfrew,  who  shall  be  -and  shall  bi 
denominated  the  sheriff  of  Renfrew  -and  Bate, 
without  the  necessity  of  any  new  commission 
being  issued  in  his  fairirar.  " 

9.  As  soon  as  the  counties  of  Stirling,  DuiQr. 
barton,  and  Clackmannan  are  united  as  hereia- 
before  provided,  they  shall  constitute  one  sheriff- 
dom, to  be  called  the  sheriffdom  of  ^idiagr 
Dumbarton,  and  Clackmannan.  '    < 

10.  AfteV  any  Union  of  counties  shall  have 
occurred  under  the  provisions  of  this  Act,  no 
separate  appointment  shall  be  made  to  the  office 
of  sheriff  of  any  county  so  united,  but  appoint- 
ment shall  only  be  made  ^o  ,the  ofljce  of  sheriff 
of  such  united  counties  or  sheriffdoms  as  vacan- 
cies shall  occur  after  such  union. 

11.  Nothing  herein  contained  shall  give  any- 
right  to  the  sheriff  of  any  such  united  counties  to 
any  additional  salary  beyond  that  enjoyed  by  him 
as  sheriff  of  any  county  or  counties  before  such 
union ;  but  on  any  union  taking  place  under  this 
Act^  it  shall  be  lawful  for  the  Lords  of  Her  Ma- 
jesty's Treasury  to  make  such  addition  to  the 
salary  of  the  sheriffs  of  the  united  counties  as 
they  shfiU  deem  reasonable^  to  be  paid  out  of 
money  to  be  provide^  .l)j;  Parliament  for  that 
purpose.  Ml 

i2.  EvoyunionofMtintiM  into  one  sheriffdom, 
under  the  proN'isJdns  nf  this  and  the  recited  Act 
or*«ther  of  them,  shall  Ije  deemed  to  be  a  dOili- 
plete  union  to  all  tntents  and  pijrposes  in  so  hr 
M  regard*  th«  jurisdiotion,  powers,  and  duties  of 


the  sheriff  aiMl  bii  MbtAitotec^  wad  ift  so  fv  as 

regards  the  powers,  datiesi  ri(;fats,  snd  privilq^ 
of  orocunttoN  WoM  the  eatirtB  'sf  tbe  sheriff. 
Anja'thc  Mvenl  countie*' of  any  Bu«h 'united 
sheriffdom  ■■  shAll  tmi  tbereiftar  be  rMrarded  as 
•SpttBte  •heriCMottM  «r  jmisdidttons,  but  as  one 
sfaenffdotti  atd  jtffiadiotion,  in  ^ofarka  r^ards 
the  pdwets,  duticiB,  r^grhti,'and  'priviltHes  6f  the 
sheriff  and  hi4  SubstitiiteSi  und  tfa«  jirueiiraton 
•  of  tfac^slieriifsecnui.    '  ' 

13.  It  shall  b«  biwfiU  to  Her  Migeity,  by  one 
'  of 'her  PHnoipal  Seeretaiies  of  State,  to  prescribe 
from  time  to  time  the  itUmbef  of  osbrts  to  be 
held  by  the  8m-ei«l  sheriffs  tif  SoMkHd' who  shtll 
be  appointed  After  tbe  tHUsing^  of  this  Aet,  and 
th«  tiitaes  and  places  forh^idtng  such  bourts,  and 
idflo  from  time  to  time  to  presetribe  thb  dtities  of 
tbe  office  of  sheriff  which  iadh  sheriffs  respectively 
are  reqiilred  to  perfMrm  persoiwlty;  provided 
afwajfei  that  nbinin^  befan  conttaonid,  and  no' 
order  mtde  or  direction  g^iveii-ander'tiie  authority 
of  this  daifse,  shidl  affeet  >«he  <va)fd%  aUr  legal 
authority  of  any  act  done  by  atiy  ekcriff  or  sheriff 
Bubititate'  in  purmiauoe  ^f  his  -  jurisdiction  and 
lawful a^tlMrity )'  and  spmnoh-of  tbe/Act -of  the 
ftpst  and  sdeond'Vict(Mia:,^efaxptU' .oriie  hundred 
'  Mi  ntnMet«;  M'pwVjdko  that  «wery'<heiiff,  with 
tM«ttib|Mkm<er  tbe  ih^A  bf'thriiouttiies  of 
Edinburgh  and  Lanark,  sludl  Wffer'  his  appoiot- 
BMDt  be  in  habitual  'attendance  upon  the  Court 
,  of  Session  duriug,  the,  sittings  thereof,  shall, be 

'  Md  \s  mfiypr^^eil  ^wvmsitiif'  m&i  ■iin- 

'tabud'shaU'iAat /thalquaiificfktioBv/'Ar  itpp>int- 
i»ent  tq  t)i«(^c«.<)f  sjb^riff  M>il»|4<l9ribed!|^  ^« 


,  siud  Act. 


;i 


a- 


lA 


'  14.  It  shall  be  lawful  to  Her  Majesty-,  by  one 
of  her  Principal  Secretaries  of  State,  from  time 
to  time  to  ivescribe  tli^  iiuiuber  of  salari^  siieriff 
substitutes  of  the  several  counties  or  sheriffdoms, 
and  the  i)laces  at  which  such  salaried  sheriff  sub- 
stitutes  respectively  are    required    (J^nerally  to 

■reside  and  attend  for  the  performanee  of  their 

duties,  and  the  number  of  courts  to  be  held  by 

them,  and  the  timea  and  places  of  liolding  such 
«„„>f.  '  :  .    •    ■  .     :i-''!.    I     .11  t    MiTMr// 

'        .■■>     'i'_';ri  /  r;<l      ■!!<    1''l 


courts. 


=^=1= 


.      I,-.   .! 


/  .-1  l.lil  // 

ilt-,M-..!    ■■    •    1' 


Chap.  87i. 
Annuity  Tax  Ah6lilwn\Edinhurgh  and[j^ontrm^^c^^4^i  (li^f:4nf^^¥m(r:h 

.••.'''■■       ■<;  ;  .     ■  I   "  I "  III    I  I "  ;      '      -     ■  r     ; 'i  '.  i  j    ■•:<■. .c   ■•' 

ABSTRxer  or  THK  KNACTttKNTS. 

1.  Bond  of  annuity  redeemable. 

2,  On  rademptit»  etitUtlg  teiuritiet  to  be  deemed  diicharyedi 


'.."      'M      r--.!*-  .fllli:     'Mil     ' 

!  •!  "  '  .1  "•    -Ai  .11    i!    ■  ■;• 
i)-,',  I    /!Tn/     t,,  ..j-'.l     ' 
■:    1     I.-    '■  i(t  ;.v     i.  I,    ^     iV 


3.  jaagi$trntw  my  apptfjumh  tf  «Uy  tamarA  redenmtUm,  mdAor^dr  <MtnavccMfiMi«6,)M0A" 
i.  NothmatiHiHtdottoiifiecttierigkfi- 


i^**«€»^or«rftof»i-.od   rijj-!.nl.iiii;<    i.ir  ..;  15/.  i-.i 
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€. 

7. 

8. 

9. 
10. 
U. 
12. 

14. 
15. 
16. 
17. 
18. 
19. 
29. 
31. 
32. 
^. 
34, 
26. 
36. 
37. 

.38; 

29. 
30. 
81. 
32. 


Money  aim  Ae  roueti  •»  owA  otveiit.       . 
PotMr^Jmrrow  mwMy/roiii' (As  ixio^  CDm)iMMK>l»er«. 
Commtttionert  qf  Treasurp  may  iiaue  money  fnr  Ittm. 
EgteHtiotn^pmeert^ifctQthiiAet. 

Poyter  of  levyinff  increcmd,  aeietsmentato  coniiitue  iiiitUboi»di$,redeeited  and  <iebt  paid  of. 
Tarn  in  parigh  qf  Canomgale  to  ie  impoHd  uatU  bond  ie  redeeaied  a»d  debt  paid  ojf. 
4fler  which  stifetd  toMptid  ^  lEccleaiastieal  CkmunisaOntrt,     . 
Appropriatio*  qf  ohtroh-doar  leaileBtioni,  :      i 

Annual  payment  from  remntttt.tf  Lteith  Docks  to  bt.redeemed. 
Power  to  Leith  Dock  Commissioners  ta  borrotmaney, 
Inom^orttionqfclattsetoflQ/fW.Yict.c.AG. 

Priority  of  imwy  bvmwed  by  Jjeitk Dock  C^nmissioniits. ..  ■  ■      :i  ■    • 

■AppliealiQM,qf  money  bvtrrvvted  by  l^hDoqkOomnmsioMn,-  :> 
Pretoutatums  to  verta».«hm-elms  to  i»<Uf. 

PtttrfKsage  of  olh«r  churthes  tranrferred  to  Ecclesiastical  Commissiotur*. ' 
Applicat»m  iifmvtey  by  JEtohsiattioal  Commissioners. 

Pbiwer  to  increase  stipend*  of  vhale  nuAisten.    '!    -  h-    --  /. 

Ai9lio<ttiomqf  the  proceeds  of  the  Makcallmortifieationr 
Cemmistivuersnuiysefl  or  t^Nen)  StKtet  Ckumh\ 
jy^Mwtiom<^funi*^^JEcclwiastioai.ComrnigsiO>tefs.' 
"nnm.aoitnieil.shaU pay  over  n  mm  ^ItdOOl.  to  kirk  session.  ' 

.Kirk  testim  to  ptty  a  immi^Jiil.per  mnum  to  minister  y  second  charge  oh(  qf  rents, 

eburak^ setts, ^.      ...^  •■■  ■'     '  ■    j  t   '     '     ■      ■       ■  ■       ■■ 

Kirk  session' to  pay  GOi./fer-.mmmtn  out  qfchtirch-door  Collections. 
,Ki*1c  session  nay  levy  assettmeats  an  pews  and  seats. ,  , 

Forfeitwroof  sextain/ d^anU.ofpayme)si.  •  j  ,         "    . 

Kirk  session  ta^Jke.  the,  amomtv^t'>d/orctermmano^statnd  charge.    ,     . 
Repeal  fqf  Axis  M  Dtttitmee  wtb  M$  AtH.  ,,.,i 

•    Schtduhsu     •■.■.•..!,.•■:, 


;  4*  Act  to  amead  thie  A(^  tVrei;ity''thur4 

«nd  iwentyufiMu-th .  ViettiHitl,  .cbafrter 

•  fifty,  intituled  "  Anr  Act  to  abolish'the 

"  Annuity  Tax    in    Edinburgh    and 

..  "  MoHbrosp.iiand  *o,:n)kiike,iprpvMion 

■"  in  reg«td  to  the  St&pendi'  of  the 

'  ■•"  Ministi'rs  iii  that  Gity  Km*  Bui;gh, 
"and  nlsp  to  make  prqyigion  for  the 

, :    "  P»t(onage,  of  the  CUurchL  of.  Noi'tli 

■  '  •"  Leitk  ;'■  ftnd  to  nVake '  provision  for 
the  abolition  of  the  Annuity  Ttix 
within  the  Parish  of  Canonga£§,  and 
for  the  payment  of  the  Minister  of 
said  Parish.  (9th  August  1870.) 

Whkrbas  it  is  expedient  to  amend  theAct 
of  the  twenty-third  and  twenty-fourth  Victoria, 
chapter  fifty,  intituled  f  An  Act  to  abolish  jbh^ 
"  Annuity  Tna;*  i^  Edinljurgh' aild  Mohtrose,  itad 
"  to  make  pronsion  in  regard  to  the  stipends 
"  of  the  ministers  in  that  city  And  burgh,  and. 
"  also  to  make  provision  for  the  patronage  of  the 
"  church  of  North  Leith ;"  to  enable  the  magis- 
trates and  council  of  Edinburgh  to  ledeem  the 
bond  .of'  annuity  graoted.- bjr  thcBi .  in  virtae  d 
■aid  Act  to  the  Edinburgh  EcclMiMtical  .Gom* 


'  inissioners;  to  abolish  the  annuity  tax  within 
the  parish  of  Canongate ;  and  to  make  further 
provisions  regarding  the  management  and  patron- 
'  age  of.  the  parish  churches  of  Edlaburgu,  and 
the  payment  of  the  ministers  thereof  luid  of  the 
'Canongate:  ,      'i  V.  '-'ft    I'i-     'li'i.    ^',,1.- 

'     And  where^i^' ft  i^i  Wso  exp«4I^F"f  ,i».  i*P^ 
_  certain  of  the  pronsions'  of  the  said  Act  appli- 
'  cable  to  Montrose,  and  to  substitute  other  pro- 
visions in  lieu  thereof : 

..  Beit  therefore  enaoted  by  the  Q»eet's  most 
,  l^xcellent  Majeaty.  by  and  with  the  advice  «nd 
consent  of  the  Lar4s  Spiritual  wad  Temporel, 
.  and  Comtncw^  in  this  pne^nt  Pai^iamcBt  aa- 
sembled,:  aj^d  by  the  autnoiity  of  -the  bmh*,-  as 
follows : 


1.  The  bond  of  annuitv  for  four  thousand  two 
hundred  pounds  granted  in  virtue  of  the  said 
Act  twenty-third  and  twenty-fourth  V'ictoria, 
chapter  fifty,  bv  the  magistrates  and  council  of 
Edinburgh  to  the  IJdinburgh  Ec<;l?8iast^cal  Com- 

'  tntstioncrs,  sliall  be  redeemable  on  payment,  as 
h««in-after  provided,  by  the  said  magistrates  and 
CQunpil,  t«  the  said  commissioners,  of  the  siun 
of  fifty-six  thousand  five  hundred  pounds. 

2.  The  '•aid  redemption  may  be  thade  at  the 
'  tmn  of  M^tintoM'  one  thousand  eij^t  hundred 
■  ud  MTeBtgTt  or.at  any  «ubM(in«a«  term  oir  Whit- 
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Sunday  or  Martinmas,  upon  three  months  pre- 
vious notice  in  writing  to  tne  said  Commissioners ; 
and  on  payment  of  the  said  sum  of  fifty-six 
thousand  five  hundred  pounds  beinf;  completely 
made,  and  receipt  therefor  bein^  recorded  in  tbe 
register  in  whicn  the  said  bond  is  recorded,  the 
said  bond  and  the  existing  securities  therefor 
shall  by  virtue  of  this  Act  be  dermed  to  be 
validly  discharged,  subject  to  the  claim  of  the 
said  dommissioners  for  the  amount  of  th«  annuity 
due  at  the  term  of  redemption,  if  such  redemp- 
tion take  place  at  the  term  of  Whitsunday,  or 
if  the  redemption  take  place  at  the  term  of  Mar- 
tinmas, for  the  half-year's  annuity  due  at  Candle- 
mas then  next  ensuing. 

3.  The  said  magistrates  and  council  shall  be 
eiititled  and  are  hereby  authorised  to  take  out 
of  the  estate  and  revenues  of  the  city  of  Edin- 
burgh under  tbeir  administration,  and  applv 
towards  the  redemption  of  the  said  bond,  such 
sum  as  they  shall  judge  proper  and  expedient ; 
and  they  are  hereby  empowered  to  borrow  on  the 
security  of  said  estate  and  revenues  any  sum 
not  exceeding  the  said  sum  of  fifty-six  thousand 
five  hundred  pounds  which  they  snaU  find  neces- 
sary for  the  purpose  of  redeeming  tbe  said  bond, 
and  to  pay  the  interest  thereof,  and  from  time  to 
time  as  shall  be  proper  and  expedient  in  course 
of  a  due  administration,  to  pay  off  the  capital 
out  of  said  estate  and  revenues ;  and  it  shall  be 
lawful  for  them  to  grant  all  proper  deeds  of  obli- 
gation and  security  for  the  money  so  borrowed  ; 
and  it  is  declared  that  the  estate  and  revenues  in 
this  clause  referred  to  include  the  whole  property 
and  funds  referred  to  in  clause  nine  of  tbe  said 
Act  of  twenty-third  and  twenty-fourth  Victoria, 
chapter  fifty,  and  also  the  assessments  by  that 
Act  and  this  Act  authorised  to  be  levied. 

4.  Nothing  in  this  Act  contained  sliall  alter 
or  affect  the  rights  of  the  creditors  of  the  city 
of  Edinburgh,  as  secured  by  the  Acts  first  and 
second  Viotoria,  chapter  fifty-five,  seventh  Vic- 
toria, chapter  twenty,  and  thirty-first  and  thirty- 
second  Victoria,  chapter  forty-two,  and  tbe  secu- 
rities for  the  sums  to  be  borrowed  in  virtue  of 
this  Act  are  hereby  declared  to  be  postponed 
to  the  rights  in  security  created  by  the  said  Acts, 
in  so  far  as  relates  to  the  property  thereby  dis- 
poned or  assigned  for  the  security  of  the  said 
creditors  of  the  city,  and  the  rights  of  the  said 
creditors  in  relation  thereto;  nor  shall  any  of  tbe 
provisions  of  this  Act  affect  tbe  rights  of  any 
persons  holding  rights  or  securities  over  the 
special  subjects  or  property  acquired  under  the 
provisions  of  the  Act  tenth  and  eleventh  Victoria, 
chapter  forty-eight,  or  of  the  Act  thirteenth  and 
fourteenth  Victoria,  chapter  seventy;  and  nothing 
in  this  Act  contained  shall  authorise  the  creditors 
under  this  Act  to  interfere  in  any  way  with  the 


administzation  of  the  property,  funds,  levcmies, 
or  income  hereby  assigned  in  security  of  the 
mortgages  or  cash  credit  bonds  to  be  granted  in 
virtue  of  this  Act,  so  long  as  the  interest  utd 
annual  instalments  of  principal  shall  ooDtinoe  to 
be  regularly  paid. 

5.  All  deeds  ot  security  to  be  granted  under 
the  provisions  of  this  Act  may  be  executed  bj 
the  Lord  Provost  and  tbe  City  Treasurer,  is 
representing  the  said  magislzates  and  council, 
and  a  deed  of  mortgage,  .in  th«  form  contaiaed 
in  the  Schedule  (A.)  hereto  annexed,  or  in  a 
similar  form,  shall  be  a  valid  and  effectual  oUi- 
gation  and  security  for  money  borrowed  under 
the  provisions  of  this  Act,  and  every  such  mort- 
gage may  be  transferred  by  indorsation  in  the 
form  oontained  in  the  said  schedule  or  in  a  Binular 
form. 

6.  It  shall  be  lawful  for  the  magistrates  and 
council  to  accept  and  take  irom  any  bank  or 
banking  company  credit  on  a  cash  account  to  be 
opened  and  kept  with  such  bank  or  -  baakinc 
company  in  the  name  of  the  ma^pstrates  and 
council  according  to  tbe  usage  of  bankers  in 
Scotland,  to  the  extent  of  the  sum  which  the 
magistrates  and  council  are  by  this  Act  aatho- 
rised  to  borrow,  and  to  make  and  grant  mort- 
gages and  assignations  of  the  property,  income, 
and  revenue  of  the  city  before  specified,  and  the 
xates  to  be  levied  by  them  under  the  provisioot 
hereof,  in  security  of  the  payment  of  the  amount 
of  such  credit  or  of  tbe  sums  advanced  from  time 
to  time  on  soeh  cash  account,  with  iatete^ 
theareon ;  which  mortgages  aad  aseignations  tujf 
be  in  the  form  oontainea  in  Sd>edul»  (BJ  to  tiiis 
Act  annexed,  or  in  a  similar  form :  Provided 
always,  that  the  whole  sum  due  and  owing  bf 
the  magistrates  and  council  on  such  cash  account, 
and  for  money  borrowed  by  tbmu  on  bonds  or 
mortgages  as  afor86Md>  shall  not,  whjcn  taken 
together,  exceed  the  sum  of  fifty-six  thov^ad 
five  hundred  pounds  by  this  Act  authorised  to  be 
borrowed. 

7.  In  case  notice  shall  be  giveu  by  the  s*id 
magistrates  and  council  to  the  said  Eoilesiastiosl 
Commissioners  to  redeem  tbe  said  bond  of  an- 
nuity at  the  term  of  Martinmas  one  thousand 
eight  hundred  and  seventy,  or  at  tte  term  of 
Whitsunday  one  thousand  eight  hundred  and 
seventyrone,  it  shall  be  lawful  fcfc  the' said  magis- 
trates and  council,  at  or  prior  to  the  said  tero 
of  Martinmas  one  thousand  eight  hundred  and 
seventy,  or  the  said  term  of  Whitsunday  .«0B 
thousand  eight  hundred  and  seventy-<»e,  but  sf^ 
thereafter,  in  place  of  raiedng  money  in  the  abow 
manner,  to  borrow  on  mortgage  from  the  P!»W* 
Works  Loan  Commissioaers,  and  for  tlw  (W 
Commissioners,  out  (^  funds  at  ^wdivMl 
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niider  this  Act,  to'  lend  and  advance  to  the  said 
magistrates  and  council,  under  the  direction  and 
with  the  consent  of  the  Commissioners  of  Her 
Majesty's  l"rea8ury,  for  the  purposes  of  this  Act, 
»  ram  not  exceeding  in  the  whole  the  sum  of 
fifty-six  thousand  five  hundred  pounds,  on  such 
security  as  may  be  satisfactory  to  the  said  Public 
'Wotka  Loan  Commissioners;  the  said  sum  of 
fifty-six  thousand  five  hundred  pounds  to  be 
Kpoid  by  half-yearly  instalments  within  a  period 
it  ten  years  from  the  date  of  the  advance,  to- 
Wether  with  interest  at  the  rate  of  three  and  a 
faalf  per  centum  per  annum  on  such  part  of  the 
said  sum  of  fifty-sue  thousand  &ve  hundred 
pimnds  as  may  from  time  to  time  remain  due 
HBd  unpaid. 

-  8.  For  the  purposes  of  the  above  loan  by  this 
Act  authorised,  the  Commissioners  of  Her  Ma- 
jesty's Treasury  may  from  time  to  time,  by 
tnurant  under  the  hands  of  ttvo  or  more  of  them, 
leause  to  be  issued  out  of  the  Consolidated  Fund 
of  the  United  Kingdom,  or  the  growing  produce 
"thereof,  to  the  account  of  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  any  sum  or 
sums  of  money  not  exceeding  in  the  whole  the 
Buta  of  fifty-six  thousand  five  hundred  pounds, 
such  money  to  be  applied  exclusively  under  this 
Act,  and  tiie  at  the  aisposal  of  the  Public  Works 
Loan  Commissioners  m  like  manner  in  all  re- 
Bbecta  as  money  placed  at  their  disposal  under 
•tnel  Act  of  the  session  of  the  ti^'enty-ninth  and 
thirtteth  years  of  Her  Majesty,  chapter  seventy- 
two,  and  the  Acts  therein  recited,  subject  never- 
'tiieless  to  the  provisions  of  this  Act,  which 
provisions  shall  have  full  effect,  notwithstanding 
anything  in  "The  Public  Works  Loan  Act, 
1863,"  or  any  Act  therein  mentioned,  to  the 
contrary  conteined. 

■•  ?.  An  the  clauses,  powers,  authorities,  pro- 
visoes, enactments,  directions,  regulations,  re- 
strictions, privileges,  priorities,  advantages,  penal- 
ties, and  forfeitures  contained  in  and  conferred 
and  imposed  by  the  said  Acts  or  any  of  them, 
so  far  as  the  same  may  be  made  applicable  and 
tire  not  varied  by  this  Act,  shall  be  taken  to 
extend  to  this  Act  aiid  to  everything  to  be  done 
ib  fSursuance  of  this  Act,  as  if  the  same  were 
'heran  repeated  and  set  forth. 

'10.  "fht  power  of  levying  increased  assess- 
ments conferred  on  the  said  magistrates  and 
Mnncil  by  section  eleven  of  the  said  Act  of 
Wenty-thnrd  and  twenty-fourth  Victoria,  chapter 
fifty,  ^all,  so  far  as  now  subsisting,  but  no 
'fiitther,  contitine  until  the  said  bond  shall  be  re- 
deemed and  discharf^ed,  and  until  the  whole  debt 
incurred  by  borrowing  money  under  the  autho- 
rity of  this  Act  shall  be  paid  off,  and  shall  then 
Maae ;'  arid  after  the  redemption  and  discharge 


of  the  said  bond  the  said  magistrates  and  council 
shall  be  bound  to  levy  and  collect  the  said  in- 
creased assessments  until  the  whole  debt  incurred 
by  borrowing  money  under  the  authority  of  this 
Act  shall  be  paid  off :  Provided  always,  that  after 
the  passing  of  this  Act  an  account  shall  be  kept, 
and  annually  published  by  the  said  magistrates 
and  council,  of  the  proauce  of  said  increased 
assessments,  and  the  said  publication  shall  be 
made  at  the  same  time  and  in  the  same  manner 
as  the  account  of  the  municipal  expenditure  of 
the  city,  and  that  after  the  redemption  and  dis- 
charge of  the  said  bond  of  annuity  the  whole 
of  said  produce  shall  be  used  and  applied  to  the 
purpose  of  paying  off  and  extinguishing  the  debt 
incurred  by  borrowing  money  under  the  pro- 
visions of  this  Act,  and  the  interest  of  said  debt, 
and  to  no  other  purpose. 

11.  The  tax  imposed  in  the  parish  of  Canon- 
gate  under  section  four  of  the  Act  tliirtieth  and 
thirty-first  Victoria,  chapter  one  hundred  and 
seven,  shall  continue  to  be  imposed  until  the  said 
bond  shall  be  redeemed  and  discharged,  and  until 
the  whole  debt  incurred  by  borrowing  money 
under  the  authority  of  this  Act  shall  be  paid  off, 
and  shall  then  cease  to  be  imposed ;  and  from 
and  after  such  redemption  and  discharge  the  said 
tax  shall  be  levied,  collected,  and  apjilied  by  the 
magistrates  and  council  of  Edinburgh,  in  the 
same  manner  as  the  said  increased  assessments. 

12.  From  and  after  the  redemption  and  dis- 
charge of  said  bond  of  annuity,  the  stipend  of 
the  minister  of  the  parish  of  Canongate  shall 
be  paid  by  the  Edinburgh  Ecclesiastical  Com- 
missioners out  of  the  funds  in  their  hands,  under 
the  said  Act  twenty-third  and  twenty-fourth  Vic- 
toria, chapter  fifty,  and  thirtieth  and  thirty-first 
Victoria,  chapter  one  hundred  and  seven,  and 
this  Act. 

13.  FVom  and  after  the  redemption  and  dis- 
charge of  said  bond,  one  half  of  the  ordinary 
church-door  collections  of  the  churches  the 
ministers  whereof  are  paid  l)y  the  Edinburgh 
Ecclesiastical  Commissioners  shall  be  paid  to  the 
said  commissioners  by  the  kirk  sessions  of  said 
churches  respectively,  and  shall  be  apjilicable  to 
the  payment  of  precentors,  beadles,  and  door- 
keepers, and  to  defraying  the  expense  of  cele- 
brating communion,  and  heating  and  lighting 
the  churches;  and  should  any  balance  remain, 
the  same  may  be  applied,  in  the  discretion  of  the 
said  commissioners,  to  any  ecclesiastical  purpose 
within  their  charge.  ■      ■ 

14.  Whereas  by  the  Act  first  and  second  Vic- 
toria, chapter  fifty-five,  the  Commissioners  for 
the  harbour  and  docks  of  Leith  (herein-after 
called  the  Leith  Dock  Commissioners)  are  directed 
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to  pay  annnAlly  out  of  the  revenues  of  th«  bur- 
bour  and  docks  of  Leith  into  an  account  thenin 
specified,  in  preference  to  all  other  payments,  the 
sum  of  seven  thousand  six  hundred  and  eighty 
pounds,  and  out  of  that  sum  the  Remembrancer 
and  Auditor  of  the  Court  of  Exchequer  in  Scot- 
land is  directed  to  pay  the  sum  of  two  thousand 
pounds  annually  to  and  for  behoof  of  the  minis- 
ters of  the  city  of  Edinburgh,  to  any  person  duly 
authorised  by  them  to  receive  the  same,  which 
sum  of  two  thousand  pounds  is  by  the  Puhlio 
Act  twenty-third  and  twenty-fourth  Victoria, 
chapter  fifty,  directed  to  be  annually  paid  to  the 
Edinburgh  Ecclesiastical  Commissioners :  And 
whereas  it  is  expedient  that  the  said  annual  sum 
of  two  thousand  pounds  now  payable  by  tha 
Leith  Dock  Commissioners,  heme  part  of  thO' 
said  annual  sum  of  seven  thousand  six  buBdred 
and  eif^hty  pounds,  should  be  redeemed  on  pao^- 
ment  to  toe  said  Ecclesiastical  Commissioners  of 
a  capital  sum  of  forty  tbousMid  pounds  i  There- 
fore, the  Leith  Dock^Comnusaionem  shnl)<  qn  tbo 
fifteenth  day  of  May  one  thousand  eight  hundred 
and  seventy-one,  pay  to  the  said  Ec«lesif«tio»l 
Commissioners  the  sum  of  forty  thousand  pounds^ 
in  redemption  of  the  said  annual  sum  pf  two 
thousand  pounds^  with  interest  of  the  said  wm 
of  lortf  thousand  pounds  at  the  ntte.  of  five 
pounds  per  centum  per  annunt  from  the  date  of 
payment  till  pai4 )  and  on  payment  of  the  said 
sum  of  forty  thousand  pounds,  and  any  interest 
which  may  become  due  thereon,  tb«  said  £acl&< 
siastical  Commissioners  shall  grant  a  discharge 
thereof  and  of  the  said  annual  sum  of  two  thou- 
sand pounds,  and  the  said  annual  sum  ot.  sev«n 
thousand  six  hundred  and  eighty  pounds  purable 
out  of  the  revenues  of  the  said  haroour  ana  doaks 
shall  be  reduced  and  restricted  to  five  thousand 
six  hundred  and  eighty  jpounds  per  annum, and. 
the  said  annual  sum  of  two  thousand  pounds 
shall  cease  to  be  payable  by  the  sud  Kemein>- 
braucer  and  Auditor  of  the  Court  of  Exchequer 
to  the  said  Ecclesiastical  Commissioners. 

15.  Few  the  pnrpose  of  raising  the  said  re- 
demption money,  it  shall  be  lawful  for  the  Leith 
Dock  Commissioners,  in  addition  to  any  money 
borrowed  or  authorised  to  be  borrowed  by  them 
before  the  passing  of  this  Act,  to  borrow  any 
sums  of  money  not  exceeding  forty  thousartd 
pounds,  and  in  security  of  tlte  payment  of  the 
sums  so  borrowed  and  the  interest  thereon,  to 
make  and  grant  mortgages  and  assignations  of 
the  said  harbour  and  docks,  and  the  works  and 
pro4)crty  vested  in  or  aoquired  or  to  be  acquired 
or  constructed  by  tbe  Leith  Dock  Commissioners, 
and  the  rates  and  duties  to  be  levied  by  them 
under  tbe  authority  of  the  Acta  relating  to  the 
■aid  harbour  and  docks,  or  any  of  them,  or  to 
accept  and  take  from  any  hank  credit  on  a  cash 
account  to  be  opened  »>d  kept  with  auch  bank 


in  the  name  of  the  Leitk  Dock  CoDMniiwnen, 
according  to  the  uaagocrf  boaketa  iU' Sootiand,  cr 
in  such  other  form  as  may  be  prefeszed  bj  tudi 
bank,  to  the  extent  of  the  said  sun  of  fortf 
thousand  povnds.'O^  any  part  thens^,  and,  if 
required,  to  make  and  great-  mortgages  and 
assignations  of  the  said  harbour  and  dodusnd 
tbe  said  works,  and  property  and  rates  and 
duties,  in  secuzi^  of  the  itaymient  «f  the  amount 
of  such  cndit,  «r  of  the  sums  advanced  ftom 
tiine  to  lime  on-«uch  cash  account,  witb  interest 
tiiereon;  and  if  alter  having  borrowed  tlte  said 
sum,  or  any  part  thereof,  the  Leilh  Dock  Ccnoi« 
missioners  pay  off  tbe  same  otherwise  than  by 
means  of  any  staking  fund,  it  shall  be  iswfiU  tot 
them  again  to  borrow  ^e  amount  so  paid  oS, 
and  so  from  tiooe.to  thae;  and  the  mortgages 
and  assignations  to  he, made  and  granted  by  tbe 
Leith  Dock  CoRuuiteioaers  voaj.  be  in  writing  or 
printed,  Vt  partly  in  writing  and.  ipartly  printed, 
and  shall  be  seoleid  tvith  their  oommon  sieal,  and 
signed  at,. and  in  prasctaoe  of' a  mecftiug  of  the 
Leith  Dock  GoaunisitiQnerB,.in  tho  maaaeir  pre- 
scribed by  the  Public  Aetssventh  Vkitoria,  dotf- 
tear  tn-enty., 

1 6.  The  clauses  of  "  The  Commissionas  Clauses 
Act«  1847,"  with  respeot  to  the  mortgages  to  be 
e)(ocuted  by  the  Commisaioners,  with  ^  qxeep- 
tton  of  section  e^hty^foor,.  are  keeel^  inciorpo- 
r^d  with .  this  Act^  and  shall  be  appUaibls  to 
the  money  to  be  bociowed  and  the  moetgagts  and 
assignations  to  be  granted  fay  tbe  Leith  Dock 
Commisaioners  under  Hbe  authority  of  this  Act. 

17.  The  Bsid  sum  of  fc^  thousand  pounds, 
and  the  mortgages  and  assignations  or  otto 
securities  to  be  :granisd  therefor,  aoid  the  iaterest 
payable  thereon,  shall  be  aad  are  hereby  cOBsti- 
tuted  preferable  burdens  on  the  said  harbour  and 
docks  and  the  said  worlds  and  property  and  ntea 
and  duties,  and  el^U  hare  prionty  over  all  otker 
mortgages,  assignations,  and  securities  granted  or 
to  be  granted  by  the.lJeith  Dock  Oommissiodert 
for  nioney  borrowed  or  to  be  borrowed  by  than, 
and  over  all  other  payments  cnt.of  the  revenues' 
of  the  said  harbour  and  docks,  except  the  sum  of 
three  thousand  one  hundred  and  eighty  pounds 
payable  annually  to  the  creditora  of  the  dty  o^ 
EdinhurKh  in  terms  of.  tihe  siid  Act  first  and 

.  second  \  ictoria,  chapter  fifty-five,  being  ptrt  of 
the  said  annual  «um  of  seven  thousand  six  faan- 
dred  and  eighty  pounds,,  and  #hick  annnal  Mm 
of  three  thousand  one  hnadred  and  eighty 
pounds  ahall  rank  pari  passu  with  the  said  turn 
of  forty  thousand  pounds,  and  the  interHt- 
thereon. 

18.  The  money  borrowed  by  tbe  Leith  Dock 
Com  missioners  under  the  asiUiority  of  this  A«t 
Shall  be  applied  in  piqdnc  thejiaid  sniA  at  tm*i 
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thoiMMid  fooildi,  Uid  in  redeeming'  the  said 
wmnd  maa  of  two  thousand  pounds,  bnd  to  no 
other  purpose  wfaatevei. 

19.  It  shall  not  be  competoit  to  the  Becle- 
aaatioal  Commissioners,  or  to  any  patron  or 
psteMis,  or  to  any  presbytery,  to  nominate  or 
preaent  a  minister  to  any  of  the  Ate  churches  or 
ciiaif!«s  specified  in  section  twc^ty-one  <^  the 
said.  Act  twentf-tliird-and  twen^-fosrtb  Victoria, 
cfaapter  fifty,  or  to  the  parish  of  New  Oanongate, 
and  tlM said  ofaurchesand  charges,  and  the  said 
psariih  of  New  Caaongate,  shall:  not  be  provided 
with  mimstersor  otherwise  madniaiiied  as  churches 
and  ehaigea  endowed  by  law :  Provided  ahfays, 
that  it  shall  be.  competent  to  the  said  Commis- 
aionets,  fay  a  minate  under  tlhwr  corporate  sea), 
ta  annex;  for  all  paroohial  purposes  sUeh  portions 
of  ouoh  of  the  parishes  atta«i«d  to  the  «&!d  five- 
ckurcbes  or  oharf(es,  or  of  the  eaid  paHafe  of  New 
Canongate,  as  may  be  epeoided  in  such  minute 
to  any  of  the  other  parishes  in  the  said  city  or 
Canoimsittyand  it  shall  be  fatwfal  f^r  8ud  Com- 
missioncts  ta  raise  to  six-  hundred  pounds  the 
stipend  of  each  minister  of  the  city  of  EdinbUff^h 
who  is  now  entitled  to  a  stipend  of  five  hundred 
and  filty  pouudsonly.  '      > 

I'lovided  farther,  that  notfahig  herein  contained 
shall  prevent  the  'IVslboeth  Churd>,  and  the  old 
cluueh,  or«itkcc  of  them,  being  provided  with  a 
miniater  or  ministers  of  the  Church  of  Sdotknd 
vrbo  shall  be  paid  at  endowed  from'  voluntary 
aouccts;  and  m  case  a  permanent  endowment 
from  ivoluntary  Bources  sk&U  be^  provided  and 
secured  to  a  minister  or  ministers  for  both  or 
either  of  said  churches,  and  provitiion  made  for 
roaintaiiiing  the  cfaivch  or  ehorches,  all  in  such' 
manner  a«  to  wserant  the  erection  and  constitution 
o£  a  chuioh  and  parisii  quoad  saora,  aoeording  to 
the  eaiatiai;  law,  the  aaiA  Commissioners  are 
hereby,  authorised  and  required  to  concur  so  far 
a*  may  be  necessary  on  their  part  in  the  proper 
prooeraiags,  be&re  tbe  court  of  Commissioners 
of  Tetads,  in  order  to  the  erection  and  constitu- 
tioa  of  a  ebuith  and  parish  qnoad  sacra  with 
reapeet  to  both  or  either  ot  said  ohurchee. 

20.  The  patronage  of  the  [Murish  churches  of 
the  city  of  Bdininirffh  is  hereby  transferred  to 
and  vested  in  the  Edinburgh  Eoolesiastical  Com- 
missioners  aa  trustees  for  the  respective  cougre- 
gations  of  said  ehurohes,  and  tile  'said  Commis- 
sioners ahalL  on  the  oocurrenee  of  each  vacancy 
eMToise  tbe  said  pstoonage  by  issuing  a  presen- 
tation In  acoordanoe  with  the  demie  of  the  con- 
gregption  of  the  vacant  church  as  expressed  by  a 
majority  of  the  male  communicants  thereof,  whose 
names  have  been  on  the  communion  roll  for  not 
less  than  one  year  immediately  preceding  the 
vacanqr ;.  amd  me  said  Commissioners  shall  be ' 
aV  UheityAnmtiiBft  to  (ime  to  make  iq|fulation« 


with  Mspeot  to  the  mode  of  taking  the  votes  of 
■tioh  oomnnmiconts. 

21.  'Ilie  said  fiedesiaaticail  Commissioners  shall 
be  entitled  and  bound  to  invest  the  whole  money 
which  shall  be  paid  to  them  under  this  Act  on 
Such  securities  as  they  shall  consider  proper,  or 
in  the  purchase  of  land,  and  shall  be  entitled  and 
bound  to  use  and  apply  the  interest,  rents,  and 
prooeeds  thereof  for  the  purposes  specified  in  the 
said  Act  twenty-third  and  twenty-fourth  Victoria, 
ohaipter  fifty,  and  this  Act. 

2S.  It  shall  be  in  the  power  of  the  Com  mi  j- 
sioners  to  increase  the  stipend^  of  the  whole 
ministers  iklliitg  under  the  operation  of  this  Act, 
rateably  aeeording  to  the  amount  presently  pay- 
able to  each,  and  that  by  miniite  under  their 
corponrte  seal'. 

23.  The  annnal  produce  of  the  tnorthScation  of 
Da^-id  Makcall,  mentioned  in  section  s!x  of  the 
Act  of  thirtieth  and  thirty-first  Victorin,  chapter 
one  hundred  and  seven,  shall  hereafter  be  paici  by 
the  magistrates  and  t6wn  council  to  the  Edin- 
burgh Ecdestasticid  Commissioners,  and  together 
with  the  bishop's  iwits,  kirkyard  dues,  and  other 
aoms,  with  the  exception  of  sums  contributed  by 
the  Endowment  Committee  of  the  Church  of 
Scotland,  vested  in  the  said  Commissioners  by 
section  seres  of  the  said  Act,  shall  be  appropriated 
by  them  solely  to  the  use  of  the  minister  of  the 
parish  of  Canongate. 

24.  "Hie  Commissioners  may,  if  they  think  fit, 
with  the  Consent  and  approval  of  the  pnssbvtery 
of  Edinburgh,  or  a  majority  of  the  same,  sell  and 
dispose  of,  or  let  or  lease,  the  church  situate 
witnia  the  new  i>ftrish  of  Canongate,  sometime 
called  New  Street  Church,  and  the  price  or  rents, 
as  the.  ease  may  be,  to  be  received  by  the  Com- 
missioners shall  be  held  and  applied  by  them  as 
herein-after  dkrected. 

25.  The  Commissioners  shall  be  bound  to  keep 
accounts  of  their  receipts  and  expenditure,  under 
the  Acts  of  twenty-third  and  twenty-fourth  Vic- 
toria, chapter  fifty,  and  the  Act  of  thirtieth  and 
thirty-first  Victoria,  chapter  one  hundred  and 
seven,  and  this  Act,  and  to  apply  the  property 
and  income  to  be  received  by  them  according  to 
the  following  provisions ;  that  is  to  say, — 

1.  They  shall  keep  two  separate  and  distinct 

accounts,  one  to  be  called  (and  herein-atter 
referred  to  as)  "The  Stipend  I'Hind  Ac- 
count," and  another  to  be  called  (and 
herein-after  referred  to  as)  "The  General 
Purposes  Fund  Account." 

2.  Until  the  redemption  moneys  mentioned  in 

sections  one  and  fourteen  of  this  Act  shall 
bav*  been  paid,  the  fbllowrng  sums  shall 
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be  annually  pud  into  an  account  to  be 
called  "The  Stipend  Fund  Income  Ac- 
count :" 

1.  The  present  annual  payment  of  four 

thousand  two  hundred  pounds,  and 
two  thousand  pounds. 

2.  The  proceeds  or  the  seat  rents  of  the 

churches  the  stipends  whereof  are 
paid  by  the  Commissioners  to  the 
extent  of  one  thousand  six  hundred 
pounds. 

3.  The  sura  payable  to  the  said  Eccle- 

siastical Commissioners  in  terms  of 
the  fourth  section  of  said  Act  thir- 
tieth    and     thirty-first     Victoria, 
chapter  one  hundred  and  seven. 
After  the  redemption  of  either  of  tlie  said 
present  annual  payments,  the  following 
sums  shall    be    paid  into   the  "  Stipend 
Fund  Income  Account :" 

1.  The  interest  or  annual  proceeds  of 

the  redemption  money  of  the  pay- 
ment which  has  been  redeemed. 

2.  The  annual  parment  which  has  not 

been  redeemed. 

3.  The  said  seat  rents  to  the  extent  of 

two  thousand  pounds  in  the  event 
of  its  being  the  payment  from  ex- 
chequer which  shall  be  redeemed, 
and  to  the  extent  of  three  thousand 
pounds  in  the  event  of  its  being 
the  bond  of  annuity  which  shall  be 
redeemed. 

4.  In  the  event  of  its  being  the  payment 

from  exchequer  which  shall  be  re- 
deemed  the  sum    payable  to  the 
Ecclesiastical  Commissioners  under 
the  fourth  section  of  the  Act  thir- 
tieth and  thirty-first  Victoria,  chap- 
ter one  hundred  and  seven. 
After  the  redemption  of  both  annual  pay- 
ments, the  following  sums  shall  be  paid 
into  the  isaid  "  Stipend  Fund  Income  Ac- 
count :" 

1.  The    interest    of     the    redemption 

moneys. 

2.  The  seat  rents  to  the  extent  of  four 

thousand  two  hundred  pounds. 

3.  The  balance,   if   any,  of    the    seat  rents, 

beyond  the  sum  of  four  thousand  two 
hundred  pounds,  and  all  other  funds 
payable  to  and  revenues  received  by  the 
Commissioners,  shall  be  exclusively  appli- 
cable to  and  be  paid  to  the  credit  of  "  The 
General  Purposes  Fund." 

4.  Out    of   the    Stipend   Fund  Account   the 

Commissioners  shall  make  payment,  in 
two  equal  portions,  at  the  terms  of  Can- 
dlemas and  Whitsunday  one  thousand 
eight  hundred  and  seventv-one,  and  an- 
nually thereafter,  to  each  of  the  ministers 


for  the  time  being  of  the  parochial 
churches  of  the  said  city  after  mentioned, 
or  to  any  person  duly  authorised  to  re- 
ceive the  same  on  behalf  of  the  said 
ministers,  a  stipend  or  salary  of  six  hun- 
dred pounds  per  annum,  except  as  after 
mentioned ;  that  is  to  say,  to  the  ministers 
of  the  thirteen  following  churches,  namely, 
the  New  North  Church,  Trinity  College 
Church,  Lady  Yester's  Church,  Old  Grey- 
friars'  Church,  New  Greyfriars'  Church, 
St.  John's  Church,  St.  George's  Church, 
St.  Mary's  Church,  .St.  Stephen's  Church, 
Greenside  Church,  The  High  Church,  The 
Tron  Church,  and  St.  Andrew's  Church, 
provided  that  the  portion  of  the  said 
salaries  or  stipends  to  be  paid  at  the  term 
of  Candlemas  shall  be  for  the  period  from 
Whitsunday  to  Michaelmas  preceding,  and 
the  ])ortion  to  be  paid  at  the  term  of  Whit- 
sunday shall  be  for  the  period  from 
Michaelmas  to  Whitsunday,  and  shall  be 
subject  to  the  whole  conditions  applicable 
by  law  to  the  stipends  or  salaries  formerly 
payable  to  the  ministers  of  Edinburgh 
from  the  produce  of  the  impost  or  tax 
formerly  levied  under  the  name  of  the 
annuity  tax  within  the  ancient  and  ex- 
tended royalties  of  the  city  of  Edinburgh, 
as  referred  to  in  the  second  section  of  the 
Act  of  twenty-third  and  twenty-fourth 
Victoria,  chapter  fiftj";  provided  always, 
that  the  ministers  of  the  following 
churches,  viz.,  the  Trinity  College  Church, 
the  Tron  Church,  Old  Greyfriars'  Church, 
and  St.  Stephen's  Church,  shall  not  be 
entitled  to  demand  a  salary  or  stipend  of 
more  than  five  hundred  and  fifty  pounds 
per  annum  until  the  events  herein-after 
specified ;  and  also  provided  that,  upon 
the  death  or  removal  of  any  of  the  present 
ministers  of  the  nine  remaining  churches, 
the  successor  or  successors  of  such  minister 
or  ministers  shall  not  be  entitled  to  demand 
a  salary  or  stipend  of  more  than  five  hun- 
dred and  fifty  pounds  per  annum,  until 
the  events  after  specified.  Further,  the 
Commissioners,  while  the  bond  of  annuity 
and  payment  from  exchequer  remains 
unredeemed,  shall  pay  to  the  minister  of 
the  Canoiigate  Church  the  sums  of  money 
specified  under  the  ninth  section  of  the 
Act  thirtieth  and  thirty-first  Victoria, 
chapter  one  hundred  and  seven  ;  provided 
'  always,  that  after  the  said  bond  and  pay- 
ment have  been  redeemed,  the  minister  of 
the  said  Canongate  Church  shall  not  be 
entitled  to  demand  more  than  two  hundred 
and  fifty  pounds,  until  the  events  after 
'  specified  ;  and  if  the  Stipend  Fund  Ac- 
count shall  not  be  sufficient  to  pay  in  any 
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year  the  stipends  due  to  the  existing 
incumbents,  die  Commissioners  shall  be 
authorised,  as  often  as  any  deficieni^ 
arises,  to  raise  and  apply  such  portion  of 
the  capital  as  may  be  necessary  to  meet 
such  payments ;  and  after  the  payment  of 
such  stipends,  and  also  after  repaying  any 
such  sum  as  may  have  been  contributed 
out  of  the  capital  to  meet  deficiencies,  the 
Commissioners  shall,  at  their  option,  and 
according  to  their  discretion,  apply  the 
balance,  if  any,  of  the  Stipend  Fund 
Account  for  anv  of  the  other  purposes 
authorised  by  the  Acts  of  twenty-three 
and  twenty-four  Victoria,  chapter  fifty, 
and  thirty  and  thirty-one  Victoria,  chapter 
one  hundred  and  seven,  and  this  Act, 
except  those  hereby  specially  charged  on 
the  "  General  Purposes  Fund :"  Provided 
always,  that  if  at  aqy  time  the  Stipend 
Fund  Account  shall  not  in  the  opinion  of 
the  Commissioners  be  suBScient  to  enable 
them  to  pay  to  any  minister  to  be  here- 
after appointed  to  any  church,  the  stipend 
whereof  is  b^  this  Act  made  payable  by 
the  Commissioners,  the  full  amount  of  the 
stipend  which  under  this  Act  he  is  entitled 
to  receive,  they  shall  not  be  required  to 
pay  to  any  such  minister  a  greater  sum 
than  such  proportion  of  his  stipend  as  the 
said  Stipend  Fund  Account  will  in  their 
opinion  then  enable  them  to  pay. 
5.  The  Commissioners  shall  hold  the  General 
Purposes  Fund  Account  for  the  purposes 
following,  that  is  to  say, — 

(First.)  The  costs,  charges,  and  expenses 
properly  incurred  by  the  Commis- 
sioners, and  in  payment  of  the  salaries 
of  all  officers  and  servants  properly 
employed  by  them  in  carrying  the 
provisions  of  this  and  the  recited  Acts 
into  effect,  and  of  the  feu  duties  pay- 
able by  the  Commissioners;  and  m 
insuring  the  several  churches  against 
loss  by  fire,  to  such  extent  as  they 
shall  think  necessary ;  and  maintain- 
ing and  upholding  in  repair  the  fabric 
thereof,  and  in  payment  of  the  pro- 
portion of  the  salaries  of  the  clerk  of 
the  synod  of  Lothian  and  Tweeddale, 
and  the  clerk  and  officer  of  the  pres- 
bytery of  Edinburgh,  payable  for  the 
said  chnrches,  or  any  of  them. 
(Second.)  So  far  as  the  Commissioners 
may  consider  necessary,  and  in  the 
event  of  the  kirk  sessions,  or  any  of 
them,  not  being  able  to  pay  the  same 
out  of  the  church-door  collections  or 
otherwise,  the  whole  or  any  part  of 
the  expenses  of  the  celebration  of 
Divine  ordinances  in  the  respective 


churches,  and  in  the  maintenance 
and  repair  of  the  fabrics  of  the  said 
churches. 

And  Math  regard  to  Montrose,  be  it  enacted  as 
follows : 

26.  At  or  before  the  first  term  of  Whitsunday 
following  the  vacancy  in  the  second  charge  of 
the  church  and  parish  of  Montrose,  first  occur- 
ring after  the  passing  of  this  Act,  the  provost, 
magistrates,  and  town  council  of  the  said  burgh 
shall  pay  from  the  first  and  readiest  of  the  cor- 
porate ninds  of  the  said  burgh  to  the  kirk  session 
of  the  said  church  and  parish  the  sum  of  one 
thousand  five  hundred  pounds,  and  shall  within 
two  months  of  the  passing  of  this  Act  execute 
and  deliver  to  the  treasurer  of  the  said  kirk 
session  for  their  behoof,  a  bond  therefor  in  the 
terms  contained  in  Schedule  (C.)  annexed  to  this 
Act,  and  shall  likewise  execute  and  deliver  to  the 
said  kirk  session  a  valid  transfer  in  their  favour 
of  the  wl^ole  pews  or  seats  in  said  church  now 
belonging  to  the  said  provost,  magistrates,  and 
town  council,  with  entry  thereto  at  the  first  term 
of  Whitsunday  following  said  vacancy,  and  the 
annual  interest  of  the  said  sum  of  one  thousand 
five  hundred  pounds  and  the  annual  rents  of  said 
pews  or  seats  shall  be  paid  by  the  said  kirk  ses- 
sion to  the  succeeding  minister  of  the  said  second 
charge  and  his  successors  in  office  by  equal  por- 
tions at  the  terms  of  Martinmas  and  Whitsunday 
respectively. 

27.  From  and  after  the  first  term  of  Whit- 
sunday or  of  Martinmas  following  the  vacancy 
in  the  second  charge,  out  of  the  first  and  readiest 
of  the  whole  rents  of  lands  and  church  seats,  feu 
duties,  ground  annuals,  and  interest  of  moneys 
now  belonging  to  or  administered  by  the  said  kirk 
session,  their  treasurer  or  others  on  their  behalf, 
the  said  kirk  session,  treasurer,  and  others  shall 
pay  to  the  succeeding  minister  of  the  said  second 
charge  and  his  successors  in  office  an  annual  sum 
of  seventy  pounds  by  equal  portions  at  the  terms 
of  Martinmas  and  Whitsunday  respectively,  which 
annual  sum  shall  be  a  real  and  preferable  first 
charge  and  burden  in  favour  of  the  said  second 
minister  and  his  successors  in  office  upon  the  said 
lands,  feu  duties,  ground  annuals,  and  interests 
aforesaid,  and  upon  the  gross  rents  and  revenues 
arising  therefrom,  after  deduction  only  from  such 
gross  rents  and  revenues  of  the  minister's  stipend 
the  public  and  local  burdens  and  taxes  aad  the 
expenses  of  repairs  of  buildings  belonging  to  the 
aaid  kirk  session  upon  said  lands. 

28.  From  and  after  the  said  term  of  Whit- 
sunday or  Martinmas  following  the  vacancy  in 
the  said  second  charge,  the  said  kirk  session  shall, 
out  of  the  first  and  readiest  of  the  ordinary 
church-door  collections,  pay,  by  equal  portions. 
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»t  the  terms  of  Maitinmu  mnd  Whitsunday 
respectively,  to  the  succeedinfr  minister  and  his 
successors  in  office,  an  annual  sum  of  not  less 
than  sixty  pounds,  which  annual  sum  shall  be 
the  first  charge  upon  the  said  ooUedaons,'  and  the 
remainder,  if  any,  of  sncb  collections  shall  belong 
to  and  be  applied  by  the  said  kirk  session  for  the 
payment  or  preoentors,  beadles,  doorkeepers,  and 
other  officers  of  the  said  churdi  and  kiik  seBaian, 
and  for  snch  other  purposes  eonneoted  tvibh  thfe 
said  ehurch  and  parish  «■  the  said  kirk  seesioo 
shall  think  fit. 

29.  From  and  after  the  first  term  of  Whit. 
Sunday  or  Martintnas  followinjr  the  vacanor  in 
the  second  charge  of  the  church  and  parish  of 
Montroae  first  occurrtuff  after  the  passrnft  of  this 
Act,  it  shall  be  lairful  fur  the  kirk  session  of  the 
said  church  aild  jiorisb,  and  they  are  hereby- re- 
quired, to  impose  and  lery  pew  or  seat  rents  or 
assessments  on  not  more  than  nine  tenths  of  the 
pews  or  seats  in  the  said  church,  at  such  rate  aa 
shall,  in'  addition  to  the  aforesaid  annual  interest 
Of  thS'  Said  sum  of  one  tiiousand  five  hundred 
pounds,  the  anooal  Irents  of  i  the  sodd  petvs  ot 
seats  to  be  tnmiferred  as  aifoRsaid,  the  aaid  sum 
of  seventy  pounds,  and  the  said  sum  of  not  less 
than  sixty  ponnds,  together  with  any  stipend  or 
salary  wbicn  may  arise  from  the  interest  of  any 
endowment  hereafter  maide  for  the  miniatev  of 
the  second  charge,  or  which  maj  be  provided  foot 
him  by  means  of  special  church-door  coUectiona, 
yield  an  annnal  snm  sufficient  to  provide  for 
such  minister  and  his  snccesscn  in  office  « .  sti- 
pend not '  exceeding  the  sum  of  three  knodred 
and  forty  pounds; 

'  SO.  The  said  pew  or  seat  rents  or  assessments 
so  imposed  and  levied  shall  be  exigible  firwn  and 
payable  by  the  proprietors  of  said  pews  or  seats, 
and  that  annually  and  in  advance,  from  and  after 
the  first  term  of  Whitsunday  or  Martinmas  fol- 
lowing said  vacancy,  and  in  the  event  of  two 
Tears  pew  or  seat  rents  or  assessments  so  imposed 
being  due  by  any  proprietor  at  one  time,  suoh 
proprietor  (or  the  person  acting  for  him  in  up- 
lifting the  said  seat  rents)  shall,  upon .  receiving 
two  months  written  notice  to  that  efTect,  ipso 
facto,  forfeit  and  lose  all  right  and  title  to  the 
said  pewa  or  seats,  and  the  same  shall  thencefoith 
become  the  property  of  the  said  kirk  session,  and 
be  used  or  let  oy  them,  and  shall  be  subject  to 
the  same  rent  or  assessment  in  favour  of  the 
second  minister  aa  if  the  same  bad  remained  the 
property  of  the  original  proprietor  :.  Provided 
always,  that  such  proprietor  or  his  successors 
shall  be  entitled  to  redeem  the  same  at  any  time 
thereafter,  upon  payment  to  the  kirk  aesaion  of 
all  arrears  of  rents  or  asseiisments,  and  intierest 
arising  thereon  at  the  rate  of  five  pounds  per 
cent,  per  annum,  but  without  any  emm  against 


the  and  kirk  aeesion  fbr  ny  nnts  wbidi  mf 
have  been  uplifted  therefrom  donng'the  ponessioa 
of  the  said  kiric  oeesiM.  '   - 

81.  Power  i«  hereby  grren  to  the  kirk  tessioB 
(or  a  majority  thereof),  with  the  aanetion  of  the 
presbytery  of  Ri-whin  {nr  .  ni.jf.i.;ty  thereof),  pre- 
vious to  the  appointment  of  any  clergyman  to 
any  vacancy  in  tne  said  second  charge,  to  fix  the 
amount  of  stipend  to  "be  paid  to  such  clergrmtn, 
and  raised  in  manner  aforesaid,  provided  that 
JMioh  shall  not  exceed  the  fofesMd'sum  of  tlttee 
hnsMired  and  forty  pounds:  . 

32,  Section  six  of  the  Act  twenty'-' third  and 
twenty-^bnrth  Viotoria,  chapter  fifty,  imd  aecti«o 
eight  of  the  Act  thirty  and '  tfairty-first  Viotoiia, 
chapter  one  knndred  and  sereti,  to  fcr  as  the^ 
authorise  the  reapeotive  kick  aeaaions  to  ntsio 
aiiry  portion  of  the  seat  rente  for  any  p«nrpo*e,  sad 
all  laws,  statutes,  and  usacss,  in  so  fir  as.  the 
same  are  at  varianoe  with  &e  ptonsioOsof  tiat 
Act,  ore  hcrtby  Kpealed^. 


'  SCHKBtiLB'(A.)  ■ 

Form^  Mortgaf/e,. 

Mortgage  No.      -  /:   ilrjfr 

By  virtue  of  an  Act' passed  iii  the  thirfj-third 
year  of  the  reign  of  Her  Majesty  Queen  \  icturit, 
intituled  [here  insert  the  title  of  this  Act"},  wr,  the 
Lord  Provost,  magistrates,  and  council  of  the 
city  of  Edinburgh,  for  ourselves,  and  as  repre- 
senting the  community  of  the  said  city,  in  con- 
sideration of  the  principal  sum  of  [specify  amomt] 
yiaid  by  {nmne  and  designation  of  moHgagee]  to 
the  city  treasurer  for  the  purposes  of  the  laid  Art, 
do  hereby,  subject  to  the  rights  of  the  creditors 
and  others  of  the  said  Act  vtan  \  ed,  grant  and 
assign  the  whole  estate  and  revenues  of  the  city 
of  Edinburgh  under  our  administration  saa 
referred  to  in  clause  three  of  the  said  Act,  to 
hold  to  the  said  mortgagee  and  his  fbressid* 
until  the  said  principal  sum  and  interest  therron 
from  the  date  hereof  till  paid  shall  be  fully  psid 
and  satisfied. 

Dated  this  day  of  o"* 

thousand  eight  hundred  and 
[To  be  signed  by  the  Lord  Protctt'and  tin  titj 

treasurer,  ttnd  ta  have   the  «uifara$i  tni 

af/acAerf.] 


Form  of  f\ntntfer  to  be  ettdoned. 

I.  A.B.,  within  designed  [or  1,  AJB.,  »«»*J^ 
datioe  or  otherwiie,  as  the  case  way  be,  (jf  tte  «S>» 
mtkin  designed}  do  transfer  this  mortgage  «wi 
an  right,  title,  and  interest  whidi  I  Jww  under 
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ft* »miti.ta-&F.,l^  M»,  hiT,  or  iMr,  m  mdy 
^  J  Mc«w>totPi.iKVnini»t«torg,'  and  assignees.  la 
witness  whereof  [iruert  teitimff  AfoWM  Ai«o«pding  to 
the  laic  of  Scotland.  Tf  executed  furth  of  Scot- 
Uutd,  tkt  fim  of  txeguliqit  tmd  ettestnUMn  used  m 
M*ffiandm^ieod»pfiei.'] 


£can>ou<<C.> 


.    formof  filortgdffe for.  Cf^  Credit,  ■.    i.  ,.; 

'  Ay  Virtotof  Ml  Aot  pused  in  thethirtjr-thied 
year  of  the  reign  of  IIer<  Majesty  Qilcen  Victcnav 
intituled  [here  insert  the  title  of  this  Act'],  we,  the 
LordJArofOftt'inagiirttetesv  and  oiMineil  of  'thct^ity 
ot^vabaijfhilar  omselve*,  and  ka  reprM^ntinff 
the  4oniniimlty  of  the  caid  tstr,  in/  considenUwn 
^'•lat'hairiiig  obtaiaedifirolii  ^namt  of'  the  •bnnH'] 
aaadit'Dr-cuWaecaiimt  to  be  operated  upoa'  by 
Uh  dty.itocqspnr^  for' 'the  purposes  of  the  said 
Actf-ath/^  by  afae<{us»:«r  drnfts-mder  faiv 'hand, 
e«  by  debating'tfap  aaid  anoouDti  imdei  his  dime* 
tion  with  obligations  dua  and,  pajtaUe^byua  at 
under  our  authority,  do  hereby  grant  and  assign 
to  the  said  [name  of  ^otdl]  and  their  assignees 
the  whole  estate  and  revenues  of  the  city  of 
Edinburgh  under  ^ur^n^qw|tntion  and  referred 
to  in  clause  three  of  the  said  Act,  and  that  in 
security  and  for"pa$>fi«it>t'of'the'-amount  of  the 
said  credit,  orjotherwise,  of,tlie  sums  ajvancod 
frpn^.liwe.'^o  timp.on  the  Raid  cash  account,  with 
iptereat;  the^e??-  at.fliQ  fuf^s  chaigcal)lc  by  the 
'tfid  b^nk  qn  cwb  credit  accounts  for  the  time, 
to  hold  to  the  ^aid  bank  and  their  fprcsaids, 
uatU^the  said  princijial  sum  of  credit,  or  such 
part  thereof  as  may  lie  advanced  from  time  to 
tu»e  as  aforesaid,  apd  interest  thereon  at  the  rate 
fqresaid,  shall  1^  fjiTIy  sa'iificd  and  jiaid. 
,  ,  [Tlo.  6e  tM^fUted  as  provided  in  regard  to 
mortgages.^    . 


By  virlosef  an  Aet  passed  !»  ike  thirty-tkud 
veav  cB  the  leign  of  Bcr  Migaaty  Qoeeit  Viotoiu* 
Bititnfed  [here  iasert  th*  titla  of  this  Att},  we, 
Rnbnt  <Barday«  Esimte,  Proroat  cf  th«  Busgb 
of  Montroaa,  and  >  Measiews  '  Darid  MitaheU, 
Ofaarias  Low,  and  David.  l«ekie,  baiUea,  and 
Dia\-id  Kaitfa  MiddkioB,  treastiier  thereof;  and 
tfae-iemsOient  meoslwrB  of  -the  ccsuicil  of .  tike  said 
burgh  of  Montrose,  as  repKsenting  the '  OOin^ 
munity  of  the  said  burgh,  bind  and  oblige  our- 
stdv^S  eiDdiotuD  SBcbeaaersiin  office  in  tcknis  of 
tfae'^d  Aet  te'payrtvdharlaS'DinbM.'merebant 
\n  Mont^o  JBy  treaiuter  to 'the  Ki)^  Session  of  tbn 
ehurah  end  rp^riAiof'-MantoMey  and  kia'eub^ 
oedBonrs  in  i that  offiie^ioribebfibf'  of  the  eaid  kirk 
sessioa  fair  the  .purposes  .ttipiefstd'  er.reCsired  to 
in  section  :twenty*laii>  oif  tiw;  said  Act,  or  V><hi« 
ortkeir  aaaigncee,  at; '  the  £mt  teem' of  Wbit> 
snnday  lollewkia  the  veoancT'  in  the  eeeond 
ehargeof'  tfao'aaid.ehiitth.jana  parish  of  MOnit* 
fo88  finit  ooounuig:  after  >the  passiDg  ef  >  the  said 
Act^  thp  'principal  leuaii^of  ,oae  :thoilsand,  five 
hundred  pdnnida  -aterting:,  iwitite  fifth  part  more 
ef  4bB  forteaid.prineqiaL'sU]iL.Qf  liquidate  jienalty. 
IB  caaoiOf  feilui^.amlitibe'inteisMt  of  tke  aaid 
principal'  sum ': at  iihet  rate  oC  fire:  pounds 'per 
(tentoA  fur '«siiniitt  during' the  i  not  i  peymBat 
tfatrtofi  'And''m'catiscM 'itu  ithei  rdgiatrstion 
beoreef  tetho'  beitka.of  eouqeiliand.  session  or 
others  cempetent  theMtnv  to  i  essnaia  for  preiserva- 
tioa,  «nd,!if'  neceesuvv  tliat  letters  of  horoieg  on 
nx-Atffa  ohacge,  and  all  i  other  legal  execution, 
may  pass  upon  a  decree  to  be  iaUnrpoaed  beieto 
in  form  as  effeirs,  and  for  that  purpose  we  con- 
■Mato  -■■      :••.'•  t.    ,;   ;  eur 

piocuiaib>rs,'8oei. 
'  In  witness  wbeMofi    ■■  •    • 


.  Cjup.  88. 
The  Telegraph  Aot,  1870. 


ABSTRACT  OF  THB  ■KACTIUN'ra. 

LShorttUhi^MU  .    \  .. - 

iw  iMorpertUion  <^prcKi»iwt  of  Telegraph  Acts,  1868,  1869. 

3.  Extension  of  those  Acts  to  Channel  Islands  and  Isle  <jf  Man. 

4.  Power  to  purchase  the  undertaking  of  the  Jersey  and  Onemseg  Telegraph  ContpoMy,  lAmU$d. 

5.  Confirmation  of  agreement  with  the  Isle  of  Man  Electric  TeUgraph  Cbmpang, 

6.  Postmaster  Gmeral  mag  fmr.ckase  undertakings  of  companies  for  transmitting  telegram*  to 

Channel  Islands. 

7.  Reservation  as  to  the  undertaking  of  the  Submarine  Telegraph  CompoMg, 

8.  Amendment  of  section  6  of  the  Act  of  1868. 

9.  Saving  agreements  scheduled  in  the  Act  of  1868. 

Schedule. 
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An  Act  to  extend  the  Telegraph  Acts  of 
1868,  1869,  to  the  Channel  Ifilands 
and  the  Isle  of  Man. 

(9th  August  1870.) 

Whbbbas  it  ia  expedient  for  the  intereats  of 
the  public  that  the  provisions  of  the  Telegraph 
Acts,  1868,  1869,  should  be  extended  to  the 
Channel  Islands  and  the  Isle  of  Man,  and  tiukt 
the  said  Acts  should  be  otherwise  amended : 

Be  it  therefore  enacted  by  the  Queen's  raoet 
Excellent  Megesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  dted  aa  "The  Telegraph 
Act,  1870,"  and  this  Act  and  the  "Telegraph 
Acts,  1868,  1869,"  may  be  cited  together  u 
"The  Telegraph  Acts,  1868  to  1870." 

2.  The  provisions  of  the  Telegraph  Acts,  1868, 
1869,  save  so  far  as  they  are  expressly  repealed 
or  varied  by  or  inconsistent  with  the  provisions 
of  this  Act,  shall  be  incorporated  and  construed 
as  one  with  this  Act. 

3.  The  Telegraph  Acts,  1868,  1869,  shall  ex- 
tend to  and  be  in  force  in  the  Islands  of  Jersey, 
Guernsey,  Sark,  Aldemey,  and  Man,  and  the 
islands  and  islets  adjacent  thereto  respectively, 
and  for  all  the  purposes  of  the  said  Acts  and  each 
of  them  the  said  islands  and  islets  shall  respec- 
tively be  deemed  to  be  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland. 

4.  The  Postmaster  General  shall  purchase  the 
undertaking  of  the  Jersey  and  Guernsey  Tele- 
graph Company,  Limited,  upon  terms  to  be 
settled  (failmg  agreement)  by  arbitration,  in 
manner  provided  by  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  said  company  shall 
sell  and  convey  the  said  undertaking  accordingly; 
ftnd  the  said  Postmaster  General  shall  be  let  into 
the  possession  of  the  said  undertaking  imme- 
diately upon  the  passing  of  this  Act,  and  he  shall 
pay  the  purchase  money  or  compensation  for  the 
same  within  one  month  after  the  amount  thereof 
shall  have  been  ascertained,  with  interest  at  the 
rate  of  four  fwunds  per  centum  per  annum  from 
the  date  of  his  taking  possession  until  the  time 
of  payment. 

5.  The  agreement  referred  to  in  the  schedule 
to  this  Act  is  hereby  confirmed,  and  the  Post- 
master General  ^all  purchase,  and  the  Isle  of 
Man  Electric  Telegraph  Company  shall  sell  and 
convey,  the  undertakmg  of  the  same  comnany 
upon  the  terms  of  the  said  agreement ;  and  the 
Postmaster  General  shall  be  let  into  the  posses- 
sion of  the  aaid  undertaking  immediately  upon 


the  pasainx  of  tiiisvAct,  andaball  pay  intarcst  at 
four  pounas  per  centum  per  annum  on  the  pur- 
chase money  from  the  same  date  iintil  the  tiioa  d 
payment. 

6.  Upon  the  request  in  writing  of  any  tele- 
graph company  existing  on  the  fifth  day  cf 
February  one  thousand  eight  hundred  and 
seventy,  and  engaged  in  transmitting  telegnnu 
between  Great  Britain  or  Ireland  and  the  said 
islands  or  any  of  them,  or  between  any  one  of 
^t  said  islands  ^>d  vny  other  of  them,  or  within 
any  one  of  the  said  islands,  or  for  all  or  any  of 
such  objects,  the  Postmaster  General  shall  par- 
chase  the  whole  or  any  part  of  the  undertaking 
of  such  company,  prorided  sunh  request  be  made 
within  twelve  months  after  the  passing  of  this 
Act ;  and  the  Postmaster  General  shall  accord- 
ingly, within  one  month  after  the  receipt  by  him 
of  any  such  request,  give  notice  in  writing  of  his 
iuteution  to  make  such  purchase,  and  it  shall  be 
lawful  for  such  telegraph  company  and  they  are 
hereby  required  to  sell,  convey,  and  assure  their 
undertaking  accordingly,  and  to  give  valid  dis- 
charges for  the  purchase  money, 

7.  Provided  always,  that  nothing  in  this  Act 
shall  authorize  or  require  the  Posbnaster  Gennkl 
to  purchase  the  undertakings  of  the  Submarine 
Telegraph  Company  between  Great  Britain  and 
the  continent  of  Europe,  and  the  Subinitine 
Telegraph  Company  between  France  and: Bng- 
land  (Society  Carmichael  et  Co.),  or  either  of 
them  or  any  part  (hereof  respeetively.        "  ' 

8.  Wheteas  doubts  hare  been  BuHMrted  sato 
the  effect  of  the  sixth  section  of  ^e  Tdegnfh 
Act,  1868,  it  is  hereby  declared  that,  nottiW- 
standing  ailything  therein  contained;  aby  eem- 
pany  whose  undertaking  shall  be  purdiaaed  1^ 
the  Postmaster  General  linder  or  by  virtue  <if  tbii 
Aot,  and  any  company  whose  ubdertakii^  b« 
been  or  ahaU  be  pnndiaaed  by  the  Poatznaiter 
General  under  or  by  virtue  of  the  Telegraph  Arts, 
1868,  1869,  or  either  of  them,  may  sue  or  be  sued 
for  any  debts  owing  to  or  by  or  for  any  damagfls 
recoverable  by  or  from  such  company,  or  for  tbe 
purpose  of  enforcing  any  rights  and  remediea  tf 
or  against  such  company,  which  shall  hut 
accrued  before  the  date  of  the  transfer  to  tbs 
Postmaster  General  of  the  andertalung  of  (oob 
oompaoy.  i 

9.  Nothing  in  this  Aot  ooaiaiaed  shall  in  any- 
wise prejudice  or  affect  any  of  the  af^wments 
referred  to  in  the  schedule  to  the  TeUgn^h  Act, 
1868,  uid  thereby  confinued. 
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ScHKDiaC  to  'wMch  <he  foiregobg  Act  refen. 

Mortgage  and  agreement  fbr  sale  to  or  in  tmert' 
fw  Her  Mqeaty  under  the  teal  of  the  Ide  of  Mui 


Eleeirio'Telegmph  Companf,  dated  the  thirtieth 
day  <^  October  one  thousand  eight  hundnd  and 

Bixtj-eight. 


Chap.  89. 
QueeM  Aane'a  Bounty  {Supercmnmathn). 


ABSTRACT  OP  THB  SNACTMBNTB. 

1 .  Potoer  to  govemori  out  qf  tktir  general  fiind  to  grant  retired  allovianeet. 
i.  Power  to  grant  gratuities  in  certain  cases  where  officers  or  clerks  not  entitled  hg  Itngth  of  service 
to  superannuation. 

3.  No  superannuation  to  be  granted  unless  approved  bg  TVeatmry. 

4.  Restrictions  as  to  grant  of  full  superannuation  allowance. 

6.  Superannuation  not  to  be  granted  to  officers  or  clerks  under  60,  except  upon  medical  certificate, 

6.  Superannuation  not  to  be  granted  on  advanced  amount  of  salary  received  for  lest  than  three  gear*. 

7.  Superannuations  to  be  inserted  in  annual  return. 

8.  Act  not  to  confer  right  to  superannuation  or  employment, 

9.  Officers  appointed  under  this  Act  to  be  subject  to  regulation*  hereafter  made  by  Parliament, 


An  Act  to  enable  the  Oovwmors  of 
Queen  Anne's  Bounty  to  provide 
Superannuation  Allowances  for  their 
Offioera.  (9ih  August  1870.) 

Whereas  it  is  expedient  that  due  reKulationis 
should  be  made  with  regard  to  the  granting  of 
superanauation  allowaaces  to  the  officers  and 
ckirks.  etc  ployed  by  the  Gtovernors  of  the  Bounly 
vf  Queen  Anne : 

Be  it  therefore  enacted  by  t^  Queen's  most 
ExeeUent  Majestr,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Cvnxauma,  in  this  present  Parliament  assem- 
bled, and  by  the  authwity  of  the  same,  as 
foUowa.: 

1.  Suhject  to  the  exceptions  and  provisions 
herein-after  contained,  the  said  governors  may 
■pay  out  of  their  general  fond  allowances  on  re- 
tirement from  the  office  to  ofBcers  and  clerks 
Who  shall  have  served  in  an  established  capacity 
in  the  permanent  service  of  the  governors,  not 
exceeding  the  following ;  vis., 
To  any  officer  or  clerk  who  shall  have  served 
for  ten  years  and  upwards  and  under  eleven 
years,  an  annual  allowance  of  ten  sixtieths 
of  the  annual  salary  and  emoluments  of  his 
office : 
For  eleven  years  and  under  twelve  years  an 
annual  allowance  of  eleven  sixtieths  of  such 
salary  and  emoluments,  and  in  like  manner 
an  additional  annual  allowance  of  one  six- 
tieth in  respect  of  each  additional  year  of 


such  service  until  the  completion  of  a  period 
of  service  of  forty  years,  when  the  annual 
aUowMtee  of  forty  sixtieths  may  be  granted, 
and  no  addition  shall  be  made  in  respect  of 
any  serrioe  beyond  forty  years. 

2.  The  said  aovemors  may  grant  to  any  officer 
or  clerk  in  tliev  service  who,  being  the  holder  of 
an  office  in  respect  of  which  a  superannuation 
allowance  may  be  granted,  but  not  having  com- 
pleted the  period  which  would  have  entitled  him 
to  a  superannuation  allowance,  is  constrained 
from  infirmity  of  mind  or  body  to  leave  the 
service  of  the  governors  before  the  completion 
of  the  period  which  would  entitle  him  to  a 
superannuation  allowance,  such  sum  of  money 
by  way  of  gratuity  as  the  said  governors  shall 
think  proper,  but  so  that  no  gratuity  shall  ex- 
ceed tne  amount  of  one  month's  pay  for  each 
year's  service. 

3.  No  superannuation  allowanoe  or  gratuity 
under  this  Act  shall  be  granted  to  any  (%cer  or 
clerk  until  the  appUcation,  with  the  certificate 
and  the  award  of  the  said  governors,  shall  have 
been  submitted  to  and  approved  of  by  the  Com- 
missioners of  Her  Miyesty's  Treasury  :  Provided 
also,  that  if  anv  question  shall  arise  as  to  the 
claim  of  any  officer  or  clerk  for,  superannuation 
undet  this  Act  it  shall  be  referred  to  the  Com- 
missioners of  the  Treasury,  whose  decision  shall 
be  final. 

4.  It  shall  not  be  lawfU  to  grant  or  sanction 
the  fuU  amount  of  superannuation  allowance 
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which  eta  be  |{>^nted  under  thU  Act  to  any 
ofl^r  or  clerk  unless  upon  production  of  a 
certificate  from  the  governors  that  such  officer 
or  clerk  has  served  with  diligence  and  fidelity, 
to  the  satisfaction  of  the  said  (governors :  pro- 
vided that  the  said  governors  may  grant  to  any 
officer  or  clerk  any  such  allowance  of  less  amount 
than  otherwise  would  have  been  awarded  to  him 
where  his  defaults  or  demerit  may  appear  to  them 
and  the  Commissioners  of  the  Treasury  to  justify 
such  diminution. 

5.  It  shall  not  be  lawful  to  grant  any  super- 
annuation allowance  under  the  provisions  of  this 
Act  to  any  officer  or  clerk  who  shaU  be  under 
sixty  years  of  age,  unksa  upon  a  medical  certifi- . 
cate  to  the  satisfaction  of  the  said  governors  and 
the  Commissioners  of  the  Treasury  that  he  i;s 
incapable  from  infirmity  of  mind  or  body  to  dis- 
charge the  duties  of  his  situation,  and  that  such, 
infirmity  is  likely  to  i»  peiw»ftneofc    ,  .   ,,         ,  j, 

6.  Provided  always,  and  be  it  further  enacted, 
that  the  superannuation  allowance  to  be  granted 
to  any  officer  or  clerk  after  the  iiassing  of  this 
Act  shall  not  be  computed  upon  the  amount  of 
the  salary  enjoyed  by  him  at  the  time  of  his 
retirement,  unless  he  shall  have  been  in  .the 
receipt  of  the  same,  or  in  the  class  from  which  he 
retires,  for  a  period  of  at  least  three  yaafs  imme- 
diately before  the  granting  of  such  superannua- 
tion allowance ;  and  in  case  he  shall  not  have 
enjoyed  his  then  existing  salarv  or  have  been  in 
such  class  for  that  period,  sncti  superaonuatioa 
allowance  shall  be  calculated  upon  the  average 


amount  of  salary  receivipd  by  such  qfficer  or  clerk 
for  three  years  next  jvecedlng  thie  commence- 
ment of  such  allowance. 

7.  A  return  of  all  mpeivinuation  ^owanees 
and  gratuities  made  during  the  year  under  this 
Act,  setting  forth  in  each  case  the  length  of 
service,  the  salary,,  ^nd  the  allowance  or  gratuity 
awarded,  together  with  the  spectd  grounds,  if 
any,  on  which  such  allowances  have  been  awarded, 
shall  be  inserted  by  the  governors  each  year  in 
their  animal  return  to  H«r  iitjaety  in  Council, 
and  laid  before  both  Uousea  of  Parliatnent. 

B.  This  Act  shall  be  lield  oii\f  to  authorise 
aird  enable  thfe  govimor*  frotn  tmie  to  time,  if 
they  thfhk'flt,  to  grant  allowances  and  gratuities 
of  such  amount  as  is  authdHs^y)  by  thi«  Act ;  and 
nothmg  in  this  Act  shall  he  hirfd"  to  -confer  on 
any  officer  (st  clerk  any  H^ht  to  superannuation, 
or  any  greater  ri^t  to  pertnanetrt-  employment, 
than  he  would  l>aVe  ttijoyed'  if  tflii  Act  had  not 
passed.  '  ■     '    ■        ' 

9.  Every  persoii  who  shall  he  iit>(^iTited  after 
the  passing  of  this  Act  to  any  office  or  employ- 
ment under  the  goyernors  shall  hold  the  same 
subject  to  all  regulations  and  aiterations  affecting 
the  same  which  may  hereafter  be  made  by  autho- 
rity of  Parliament ;  nor  shall  any  person  by  his 
apj^ointment'  to^  any  each  offio*  acquire  any 
vlaiia  or  title  te  oompeusation  in  -case  the  same 
be  )i«M»f|»i>  ahfend'  or  Kbaliahid  .  by  Act  of 
Parliament. 


n  .  I  J  -;ia==r 


Chap.  90. 
The  Foreign  Enlittment  Act,  IsYo. 


ABSTRACT  OP  TUB  BNACTMBMTB. 


PreUminaru- 


I 


1.  Short  title  of  Act. 

2.  ^^ntieatimk  itfJUt, 

3.  Commencement  of  Act.  ^.  ,,(  f  .,    ;  , 

'    Illegal EfMttmenti.    ■  i        ■■.,■.■■■•    \-.;  ■  ., 

4.  fenalty  on  enlUtment  in  service  of  foreign  state.  .'    '  ' 
6,  Penaliy,  on  Uaviag  Her  Majesty's  dominions  with'intent  t6  ifc^*  ttfbreigii  tttitt. 

,6..\TenoUy  on  embarking  persons  utitlfr  false  representations'ds  to  iet^ice^'-'  "' 
"J.'PeKaUy  en  taking  lUegally  enlisted  persons  on  board  ship.  _  \ 

IHegal  BhiptritiU&xg  and  ntegtd  ISaiptditimle.' 

9.  Penalty  on  illegal  skipbuildmg  and  illegal  expeditious.        '    '"  .  •.!  .  _:jii 

.9.  Pretua^tioi^  OS  to  emdence  in  case  qf  illegal  ship,  ,       ■,.../., 

1,Q.  P««s%.<D^  aiding  the  warlike  equipment  of  foreign  shipsJ^    "'   ' ' '"  ','''' "       /    .' 

11.  Peiudty  Q»  fitting  oifj,  naval  or  military  expeditions  wtth6Ut'ti6(niii:''^'''     '  '  '' 


,'•1    .■  I 
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i2.  Piinithnent  of  aceessturits.  ,  .  r   •      —       • 

13.  Lmitation  of  term  of  iit^risonmeTU. 

Illegdl  Ptixe.- 
U.lliegta Prize  irovgM into  StiAsh porta  rfstdr^.' 

Oenert^  Prooifion, 
1&  Lictfue  bg  Iftr  JHqfttty  how  granted. 

hegal  Procedure, 

\i.  JwrfwKcrtiw  M  rt^ftetof  vg^meet  hfptraotu  against  Act. 

17.  VenMiKTetpiit^qffmeeilMfpermms. 

18.  Power  to  remove  offendertfor  trial. 

,  19.  Jjwitd^etim  in  regtect  ^^foife^uv  ofiXS/ptfar  (ffeitee$  agahut  Act, 

'JO.  RegviaHau  at  to  proceedingi  againtt  tkt  offMer  and  agaiHtt  the  Mp. 

21.  Qfieer*  aMtiorised  to. s^e  (pending  ^k^.' 

23.  Pamtrt  i^qficers  authorised  to  seize  shtps. 

23.:  Spiaial  power  of  Secretary  of  State  or  chief  exebutwe  authorty  to'detttin  ship. 

Si.  Special  power  ^f  load  authority  to  detain  ship. 

2&.  Power  ^  Secretary  <f  State  or  executioe  authority  to  grant  search  warrant. 

26/  £««-(»*«  nfpowers  If  Secretary  of  State. or  chitf  executive  authority. 

'■£}.  Appeal  fro^  Court  of  AdmroUy. 

28.  Indemnity  to  officers.  ' 

.  as.  Indemnity  to  Secretary  of  State  or  chief^txecuHve  aOlnrity.  ' 

,  Inteipretation  Clause. 

30,  Interpretation  qf  terms. 

I^pedl  qf  .{tcts,  and  Saving  Ctausei.  ' 

■'4\:  Repeal  of  Foreign  Enlistmeiit:  Act.  .  ,   .     .', 

32.1  Saving  at  to  commistioned foreign  ships. 

38.  Penalties  not  to  extend  to  persons  entering  into  mtitary  service  t»  Asia. 


An  Act  to  regulate  the  condnct  of  Her 
Majesty's  Subjects  during  the  exis- 
tence of  hostilities  between  foreign 
states  with  which  Her ,  Mi^eety  is  at 
peace.  (9  th  August  1870.) 

Whkrbas  it  is  expedient  to  BnktijnovicioQ 
for  the  reK*il*tion  of  the  conduct  of  Her  Majesty's 
subjects  during  the  existence  of  hostilities  between 
foreifpi  states  with  which  Her  Mqesty  is  At 
peace: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  br  and  with  the  advice  and  contoai  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present,  ParUanent  assembled,  and  by  the 
authori^  of  the  samei  as  follows : 

Preliminary. 

1.  lliis  Act  may  be  dted  ftw  «U  pvrpoaea  as 
"  The  Foreign  Enlistment  Act,  18/0.'' 

2.  This  Act  shall  extend  to  all  the  dominions 
of  Her  Mi^esty,  including  the  adjacent  territorial 
waters. 


3.  This  Act  shall  come  into  operation  in  the 
United  Kingdom  immediately  on  the  passing 
thereof,  and  shall  be  proclaimed  in  every  British 
possession  by  the  governor  thereof  as  soon  as  may 
bei  after  he  fecti^^es  notice  of  this  Act,  and  shaU 
come  into  operation  in  that  British  possession  on 
the  day  of  such  proclamation,  and  the  time  at 
which  this.  Act  comes  into  operation  in  any  place 
is,  as  respects  such  place,  in  this  Act  referred  to 
-as  the  commencement  of  this  Act. 

luteal  BtOistment.  '■ 

y  4.  If  any  person,  without  the  license  of  Her 
Mjges^,  being  a  British  subject,  within  or  with- 
out  Her  Majesty's  dominions,  acc^pt^  or  agrees 

,  to  accept  any  commission  or  engagement  in  the 
military  or  naval  service  of  any  foreign  state  at 
war  with  any  foreign  state  at  peace  with  Her 
Htgicatyt  and  in  thi^  Act  referred  to  as  a  Mendly 
state,  or  whether  a  British  subject  or  not  within 
Her  Majesty's  dominions,  induces  any  other  per- 
son to  accept  or  agree  to  accept  any  commission 
or  engagement  in  (he  military  or  navd  service  of 
any  such  fotngn  state  as  aforMaid,— 
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He  shall  be  guilty  of  an  offence  ajfainst  tWfl 
Act,  and  shall  be  punishable  by  fine  and 
imprisonment,  or  either  of  such  punishments, 
at  the  discretion  of  the  court  before  which 
the  offender  is  convicted  ;  and  imprisoiunent, 
if  awarded,  may  be  either  with  or  without 
hard  labour. 

5.  If  any  person,  without  the  license  of  Her 
Majesty,  being  a  British  su^ect,  quits  or  goes  on 
board  any  snip  with  a  view  of  quitting  Her 
M^esty's  dominions,  with  intent  to  accept  any 
commission  or  engagement  in  the  military  or 
naval  service  of  any  foreign  state  at  war  Mnth  a 
friendly  state,  or  whether  a  British  subject  at  not, 
within  Her  M^esty's  dominions,  induces  any 
other  person  to  quit  or  to  go  on  board  any  ship 
with  a  view  of  quitting  Her  Mtgesty's  dominions 
with  the  like  intent, — 

He  shall  be  guilty  of  an  offence  against  this 
Act,  and  shall  be  punishable  by  fine  and 
imprisonhient,  or  either  of  such  punishments, 
at  the  discretion  of  the  court  Wore  which 
the  offender  is  convicted;  and  imprisonment, 
if  awarded,  may  be  either  with  or  without 
hard  labour. 

6.  If  any  person  induces  any  other  person  to 
quit  Her  Mtuesty's  dominions  or  to  embark  on 
any  ship  witnin  Her  Majesty's  dominions  under 
a  misrepresentation  or  fuse  representation  of  the 
service  in  which  such  person  is  to  be  engaged, 
with  the  intent  or  in  order  that  such  person  may 
accept  or  agree  to  accept  any  commission  or  en- 
gagement in  the  military  or  navtd  service  of  any 
foreign  state  at  war  with  a  friendly  state, — 

He  shall  be  guilty  of  an  offence  against  this 
Act,  and  shall  be  punishable  hy  fins  and 
imprisonment,  or  either  of  such  punishments, 
at  the  discretion  of  the  court  befbre  which 
the  offender  is  convicted ;  and  imprisonment, 
tf  awarded,  may  be  either  with  or  without 
hard  labour. 

7.  If  the  master  or  owner  of  any  ship,  without 
the  license  of  Her  Majesty,  knowingly  either 
takes  on  board,  or  engines  to  take  on  board,  or 
has  on  board  such  ship  within  Her  Majesty's 
dominions  any  of  the  following  persons,  in  this 
Act  referred  to  as  illegally  enlisted  persons;  that 
is  to  say, 

(1.)  Anv  person  who,  being  a  British  subject 
witnin  ot  without  the  dominions  of  Her 
M^esty,  has,  without  the  license  of  Her 
Mtyesty,  accepted  or  agreed  to  accept  any 
commission  or  engagement  in  the  military 
or  naval  service  of  any  foreign  state  at 
war  with  any  friendly  state  : 

(2.)  Any  person,  being  a  British  subject,  who, 
without  the  license  of  Her  Majesty,  is 
about  to  quit  Her  Miqesty's  dominions 


with  intent  to  accept  any  commission  or 
engagement  in  the  imlitery  or  naval  service 
of  any  foreign  state  at  war  with  a  friendly 
state: 
(3.)  Any  person  who  has  been  induced  to  em- 
bark under  a  misrepresentation  or  bhe 
representation  of  the  serrice  in  whidi  nidi 
pCTSon  is  to  be  engaged,  with  the  intent  or 
Hi  order  that  such  person  may  accept  ot 
agree  to  accept  any  commission  or  engsge- 
ment  in  the  military  or  naval  service  of 
any  fordgn  state  U  war  with  a  friendlj 
state: 
Sncfa  master  or  owner  shall  be  guilty  of  an  offence 
wainst  this  Act,  and  the  (bllowiBg  Mmsequeooei 
shall  ensue ;  that  is  to  say, 
(1.)  The  offender  shall  be  punisUiUe  by  fine 
and  impriaonment,  or  «ther  of  nidi 
ptmiahments,  at  the  disraction  of  the  emnt 
befbre  whidi  the  offender  is  con'ricted; 
and  imprisonment,  if  -awarded,  may  be 
either  with  or  without  hard  labour :  anJ 
(2.)  Such  ship  diall  be  detained  until  thetml 
and  conviction  or  acquittal  of  ^e  master 
or  owner,  and  until  all  penalties  inflictni 
on  the  master  or  owner  have  been  paid,  or 
the  maerter  or  owner  has  given  security  fm 
the  payment  of  such  penalties  to  the  ulaa- 
faction  of  two  justices  of  the  peace,  or  other 
magistrate  or  magistrates  having  the  autho- 
ritv  of  two  justices  of  the  peace :  and 
(3.)  Au  illegally  enlisted  persona  shall  inune- 
diately  on  the  d'lseovery  of  the  offence  be 
taken  on  shore,  and  shall  not  be  flowed 
to  return  to  the  ship. 

lUeSfol  Stb^buUdins  and  lUegal  Eapeditimu. 

8.  If  any  person  within  Her  Majesty's  do- 
minions, without  the  Meenae  of  Her  Majesty,  does 
any  of  the  following  acts  5  that  fa  to  si^,— 

(1.)  Builds  or  afirees  to  build,  or  causes  to  be 
built  any  ship  with  intent  or  knowledge, 
or  having  reasonable  eause  to  bdieve'^ 
the  Same  shall  or  will  be  employed  in  the 
miUtaty  or  naval  sefvioe  oS  any  fMgn 
state  at  war  with  any  frimdh-  state :  or 

(2.)  Issnea  or  delivers  any  oommiBRioh  fyrtej 
ship  with  intent  or  knowledj;^  or  htmag 
reasonable  cause  to  briievetiail  Aeiwne 
shall  or  will  be  employed  in  the  miiiMiy 
or  naval  aavice  of  any  foreign  state  at  w 
with  any  firientfiy -stile :  or 

(3.)  Equips  any  ship  witfa  intent  or  kM»le^ 
or  having  reasonable  eanse  to  belientftt 
the  same  shall  or  wiD  be  employed  in  the 
miUtary  or  naval  service  of  any  feieign 
stMte  at  War  with  any  Mmdfy  state :  «r 

(4.)  Despatches,  or  eaiuses  or  aBom  i»"^ 
de8pat<^M,  Mf  ahip'  <Mth  iiafent  or  Hoaw- 
ledge,  or  ha'nni;  Maabna1lte'orias»te  Re- 
lieve that  ttie    aams  shidl  <Bir  «ffl  Ix 
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emplojed  in  the  militaiy  or  naTal  serrice 
of    anj  foreign  state  at  war  with   any 
firiendly  state  : 
Such  person  shall  be  deemed  to  have  committed 
an  ofience  against  this  Act,  and  the  following 
oonsequence*  shall  ensue  : 
(1.)  The  offender  shall  be  punishable  by  fine 
and    imprisonment,    or    either    of   such 
punishments,  at    the    discretion  of   the 
court  before  which  the  offender  is  cod> 
victed;   and   imprisonment,  if  awarded, 
may  be    either    with   or   without   hard 
labour: 
(2.)  The  ship  in  respect  of  which  any  sueh 
offence  is  committed,  and  her  equipment, 
shall  be  forfeited  to  Her  Majesty  : 
Provided  that  a  person  building,  causing  to  be 
built,  or  equippmg  a  ship  in  any  of  the  cases 
aforesaid,  in  pursuance  of  a  contract  made  before 
the  commencement  of  such  war  as  aforesaid,  shall 
not  be  liable  to  any  of  the  penalties  imposed  by 
this  section  in  respect  of  such  building  or  equip- 
ping if  he  satisfies  the  conditions  following ;  (that 
IS  to  say,) 

(1.)  If  forthwith  npon  a  proclamation  of  neu- 
trality being  issued  by  Her  M^esty  he 
gives  notice  to  tiie  Secntary  of  State  that 
He  is  so  building,  causing  to  be  built,  or 
equipping  such  edup,  and  furnishes  such 
particulars  of  the  contract  and  of  any 
matters  relating  to,  or  done,  or  to  be  done 
under  the  contract  as  may  be  required  by 
the  Seoretary  of  State : 
(2.)  If  be  gives  such  security,  and  takes  and 
permits  to  be  taken  suoh  other  measures, 
if  any,  as  the  Secretary  of  State  may  pre* 
eoribe  for  ensuring  that  such  ship  shall 
not '  be  despatched,  delivered,  or  removed 
without  the  license  of  Her  Majesty  until 
the  termination  of  such  war  as  aioiesaid. 

9,  Where  any  ship  is  built  by  order  of  or  on 
behalf  of  asy  foreign  state  when  at  war  with  a 
friendly  state,  or  is  delivered  to  or  to  the  order  of 
such  nxeign  state,  or  any  person  who  to  the 
knowledge  of  the  person  building  is  an  agent  of 
such  foreign  state,  or  is  paid  for  by  sxuii  foreign 
state  or  such  agent,  and  is  emplejred  in  the  mili- 
tary or  naval  service  of  such  foreign  state,  such 
ahnt  shall,  until  the  contrary  is  proved,  be  deemed 
to  have  been  built  with  a  view  to  being  so  em- 
ploved,  and  the  burden  shall  lie  on  the  builder  of 
such  ship  of  proving  that  he  did  not  know  that 
the  ship  was  latended  to  be  so  employed  in  the 
militaty  or  naval  service  of  such  foreign  state. 

10.  If  any  person  within  the  dominions  of  Her 
Majesty,  and  without  the  license  of  Her  Mt^eety, — 

By  adding  to  the  number  of  the  guns,  or  by 
•hanmng  tluie  on  board  for  ether  guns,  or  by 
the  Mdraon  of  any  equipment  for  war,  increases 


or  augments,  or  procures  to  be  increased  or  aug- 
mented, or  is  knowingly  concerned  in  increasing 
or  augmenting  the  warlike  force  of  any  ship 
which  at  the  time  of  her  being  within  the  do- 
minions of  Her  Msgesty  was  a  ship  in  the  militanr 
or  naval  service  of  any  foreign  stote  at  war  with 
any  friendly  state, — 

Such  person  shall  be  guilty  of  an  offence 
against  this  Act,  and  shall  be  punishable 
by  fine  and  imprisonment,  or  either  of  such 

funishments,  at  the  discretion  of  the  court 
efore  which  the  offender  is  convicted ;  and 
imprisonment,  if  awarded,  may  be  either  with 
or.  without  hard  labour. 

11.  If  any  person  within  the  limits  of  Her 
Majesty's  dominions,  and  without  the  license  of 
Her  Majesty, — 

Prepares  or  fits  out  any  naval  or  militaiy  ex- 
pedition to  proceed  against  the  dominions  of  any 
mendly  states  the  following  consequences  shidl 
ensue : 

(1.)  Every  person  engaged  in  such  preparation 
or  fitting  out,  or  assisting  therein,  or 
employed  in  any  capacity  in  such  expedi- 
tion, shall  be  guilir  of  an  offence  against 
this  Act,  and  shall  be  punishable  by  fine 
.  and    imprisonment,    or    either   of    such 

punishments,  at  the  discretion  of  the 
court  before  which  the  offender  is  con- 
victed; and  imprisonment,  if  awarded, 
may  be  either  with  or  without  hard 
labour: 
(2.)  All  shipik  and  their  equipments,  and  all 
arms  and  munitions  of  war,  used  in  or 
forming  part  of  such  expedition,  shall  be 
forfeited  to  Her  Mi^esty, 

12.  Any  person  who  aids,  abets,  counsels,  or 
procures  the  commission  of  any  offence  against 
this  Act  shall  be  liable  to  be  tned  and  punished 
as  a  principal  offender. 

13.  The  term  of  imprisonment  to  be  awarded 
in  respect  of  any  offence  against  this  Act  shall 
not  exceed  two  years. 

Illegal  Priee. 

14.  If,  during  the  continuance  of  any  war  in 
which  Her  Mi^esty  may  be  neutral,  any  ship, 
goods,  or  merchandise  captured  as  prize  of  war 
within  the  territorial  jurisoiotion  of  Her  Migesty, 
in  violation  of  the  neutrality  of  this  realm,  or 
captured  by  any  ship  which  may  have  been  built, 
equipped,  commissioned,  or  despatched,  or  the 
force  of  which  may  have  been  augmented,  con- 
trary to  the  provisions  of  this  Act,  are  brought 
within  the  limits  of  Her  Majesty's  dominions  by 
the  captor,  or  any  agent  of  the  captor,  or  by  any 
person  having  come  into  possession  thereof  with 
knonrledge  that  the  same  was  prize  of  war  so 
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captured  u  «forea&id,  it  shall  be  kwful  for  the 
original  owner  of  Buoh  prise,  or  hu  agent,  or  for 
»nj  person  authorised  in  that  behalf  by  the 
Government  of  the  foreign  state  to  whieh  sodk 
owner  belongs,  to  make  ap{^ca,tion  to  tha  Court 
of  Admiralty  for  seizure  and  detention  of  such 
prize,  and  the  court  shall,  on  due  proof  of  the 
facts,  order  such  prize  to  be  restored. 

Every  such  order  shall  be  executed  and  carried 
into  e^ct  in  the  same  manner,  and  subject  to  the 
same  right  of  appeal,  as  in  case  of  any  order  made 
in  the  exercise  of  the  ordinary  jurisdiction  of  suck 
court;  and  in  the  meantime  and  until  a  final 
order  has  been  made  on  such  application  the  court 
shall  have  power  to  make  edl  nioh  proriaional  and 
other  orders  as  to  the  eare  or  custody  of  such 
captured  ship,  goods,  or  inerohandise,  and  (if  the 
same  be  of  peri^aUe  nature,  or  incurring  risk  of 
deterioration,)  for  the  sale  thereof,  and  with  re- 
spect to  the  deposit  or  investment  of  the  proeeeda 
<^  any  such  sale,  as  may  be  made  by  such  court 
in  the  exercise  of  its  ordinary  jurisdiction. 

General  Provision. 

15.  For  the  purposes  of  this  Act,  a  license  by 
Her  Majesty  shall  De  under  the  sign  manual  of 
Her  Mtyesty,  or  be  ugnified  by  Order  in  Ckiunoil 
or  by  proclamation  of  Her  Majesty. 

Legal  Procedure. 

16.  Any  ofPence  wabst  this  Act  shall,  for  all 
purposes  of  and  inci(kntal  to  the  trial  and  pnniah- 
ment  of  anv  person  guilty  of  any  such  offenoe,  bg 
deemed  to  hare  been  committed  either  in  tlie  place 
in  which  the  offence  was  wholly  or  partly  oom- 
mitted,  or  in  any  place  within  Her  M^esty'a 
dominions  in  which  the  person  who  committed 
such  offence  may  be. 

17.  Any  offence  against  this  Act  may  be  de? 
scribed  in  any  indictment  or  other  document  ro> 
lating  to  auoQ  offence,  in  cases  where  the  mode 
of  trial  requires  such  a  deseription,  as  having 
been  committed  at  the  place  where  it  was  wholly 
or  partly  committed,  or  it  may  be  averred  gene- 
rally  to  have  been  oommitted  within  Her  M^ssty's 
dominions,  and  the  venue  or  looal  description  in 
the  margin  may  be  that  of  the  county,  city,  or 
place  in  which  the  trial  is  held. 

18.  The  following  authorities,  that  is  to  say, 
in  the  United  Kingdom  any  judge  of  a  superior 
court,  in  any  other  place  within  tlie  jurisdiction 
of  any  British  coart  of  justice,  such  court,  or,  if 
there  are  more  courts  than  one,  the  court  having 
the  highest  criminal  jurisdiction  in  that  place, 
may,  by  warrant  or  instrument  in  the  nature  of 
a  warrant  in  this  section  included  in  the  term 
"warrant,"  direct  that  any  offender  charged 
with  an  o^nce  against  this  Act  shall  be  removed 
to  some  other  place  in  Her  M^esty's  dominions 


for  trial  in  cases  where  itr«ppean  to  tiie  aatitaritr 
granting  tfae  watcant  tlwt-the  lemMral  of  such 
offender  would  be  oooducire  to  the  interests  rf 
justice,  and  any  pxisdner  aoresnoved  shall  be 
triable  at  the  piaoe  towUdt  he  is  rem6vtd,  in 
the  same  maotier  as  if  bis  o&nea  had  heen  com- 
mitted si  such  piaee,  ■ 

Any  Warrant  for  the  purposes  cf  -tbis  section 
may  be  addressed  ti»  the  master  of  any  ship  or 
to  any  other  parson  or  petsoni^  aauttiie  person  or 
persons  to  whom  soeh  waorant  is  addreascd  shall 
nave  power  to  oonrey.  the  priaoscrtheina  named 
to  any  place  or  places  named  in  such  warrant, 
and  to  deliver  him,  witen '  -MrmoA.  at  stidi  'pbes 
Or  places^  int»  the  custody  tA  May  Buthoiitjr  de- 
aignated  by  such  wazrant. 

Ererv  prisoner  shall,  .during  the  time  nf  his 
removal '  under  si^  sDchwaantat  aa.  uSateaiie, 
be  deemed  to  be  in  the  legal  custody  of  the  posoli 
or  persons  empowtced  to  remove  hni.  -     . 

19.  All  proceedings  for  I3je  eondetanatjoii  and 
forfeiture  of  a  ship,  or  ship  and  equipment,  or 
arms  and  munitions  of  wnr,  in  pursuance  of  "tiiis 
Act,  shall  require  the  sanction  dl  the  Secretarf 
of  State  or  such  chief  exccutrvc  authority  w  a 
in  this  /Vet  tpentioned,  and  shall  be'  had  m  the 
Cpurt  of  Admiralty,  and  not  ih  any  other  conrt; 
and  the  Couil;  of  Admiralty  shall,  in  wWHionto 
any  power  given  to  the  court  by  this  Act,  hsvt 
in  respect  of  any  ship  or'other  matter  bronght 
before  it  in  pursuance  <if'this  Act  all  powers 
which  it  has  in  the  case  of  a  ship  or  matter 
brought  before  it  in  the  exercise  of  its  oh&i»»y 
jurisdiction. 

'.    ..  ,.-  '.  ..  ,; ;  -..!.  -..!■-... 

20.  Where  anv  offence  against  this  Act  has 
been  committed  by  any  person  by  reason  whercuf 
a  shi|),  or  ship  and  equipment,  or  arms  and 
munitions  of  war,  has  or  have  become  liable  to 
forfeiture,  proceedings  may  be  instituted,  con- 
temporaneously cr  not,  as  may  be  thought  fit, 
a;;!iinst  the  offeiuler  in  any  court  haviug  jurisdic- 
tion of  the  offence,  and  against  the  ship,  orsliip 
and  equipment,  or  arras  and  munitions  of  wa, 
for  the  forfeiture  in  the  Court  of  Admiralty ;  but 
it  shall  not  be  necessai;  to  take  proceediop 
against  the  offender  because  proceedings  an  in- 
stituted for  the  forfeiture,  or  to  take  proqe^dings 
for  the  forfeiture,  because  pyoctie4inga  ;aie  tafceo 
against  the  offender. 

I. .'  f        ■  .  '  •     ■ 

21.  The  foliowing  officers,  that  is  to  sary, 
(l.)'Any    officer  of  oustoms 'in   the  iiniied 

Kingdom,  subject  aererthekss 'to  any 
speoial  or  general  instmetions  ttam  the 
Comnussionert  of  Costoite,  or  any  offiaa 
of  the  Board  Of  Trader  sut^^nertsrtiieksi 
to  any  special  or-ffeneral  instractioiis  fioia 
the  Board  of  TiaJSai 
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'(Si)  Any  ofiloer  ef  customB  or  pubHooffloer  in 

any  Biitiah  posaesaion,  nil^t  nflverthelew 

to  any  apeonl  or  fiencnl  instmctioiis  from 

the  i^oremer  of  suoh-poBssiBioB ; 

'  (3.)  Aarf  oommissioeed  offiecr;  on  full  pa^in 

the  military  service  of  the  Cfoim,  lubjeot 

nevertheless  to  any  special  or  general  io' 

stanotiont  ftom  his  mmmandiag  offieerj 

-  (4.)  Any  obrnmissioned '  officer  on  fall  pay  in 

'  '  'the  navsl  service  of  the  Crown,  sofajeot 

'  ■erertfaeless  to  any  sneeial  or  general  in'» 

sbactions  from  the  Aamindty  orhis'siipei 

no*  officer,  '     '         - 

m^Mlseor- detain  auy  ship  liable  to  be  seised 

or  detained  in  lurtniaBoe  of  this  Act,  and  snoh 

officers  are  in  this  Act  refsnged  io  as  the  "  local 

authority ;"  bnt  nottiiog  in  this  Aet  contained 

AaU  dttogfate' from 'the  power  of  the  Oouit  of 

Admiralty  to  direot  any  ship  to  be  seized  or 

detiuned  by  any  effioer  by  whom  such  ooort  may 

have  power  under  its   ordinary  jurisdiction  to 

direct  a  ship  to  be  seized  or, detained. 

i22.  Any  office^  anthonsed  to  seize  or  detain 
any  ship  in  respect  of  any  offence  against  this  Act 
may,  for  the  purjpose  of  enforcing  such  seizure 
pr  detention,  call  to  his  aid  any  constable  or 
officers  of  police,  or  any  officers  of^  Her  Msjesty'^ 
army  or  navy  or  marines,  or  apy  excise  officers  or 
officers  of  customs,  or  any  harbour-master  or 
dock-master,  or  any  officers  havin{(  authority  by 
law  to  make  seizures  of  sbip^,  and  may  put  on 
board  any  ship  so  seize4  .oc  detained  any  one 
qr  more  of  suclt  officers  to  take  charge  of  the 
same,  and  to  enforce  the  provisions  of  this  Act, 
and  aoT  officer  seizing  or  detaining  any  ship 
under  this  Actmay  use  force,  if  necessary,  for  the 

8urpose  of  enforcing  seizure  or  detention,  and 
'  any  person  is  killed  or  maimed  by  reason  of 
his  resisting  such  officer  in  the  execution  of  his 
duties,  or  any  person  acting  under  his  orders, 
such  officer  so  seizing  or  detaining  the  ship,  or 
other  person,  shall  be  freely  and  fully  indemnified 
as  well  against  the  Qaeen's  Majesty,  her  heirs 
and  successors,  as  agunst  all  persons  so  killed, 
nudmed,  or  hurt. 

23.  If  the  Secretary  of  State  or  the  chief 
executive  authoritv  is  satisfied  that  there  is  a 
reasonable  and  probable  cause  for  believing  that 
a  ship  within  Her  Majestj^'s  dominions  has  been 
or  is  being  built,  commissioned,  or  equipped  con- 
trary to  this  Act,  and  is  about  to  be  taken  beyond 
the  limita  of  such  dominions,  or  that  a  ship  is 
kbont  to  be  despatched  contrary  to  this  Act,  such 
fiecretsiy  of  State  or  chief  exeontlTe  authority 
•ball  have  power  to  issue  a  warrant  stating  that 
tiiere  is  reasonable  and  probable  cause  for  believ- 
ing as  aforesaid,  and  npon  such  warrant  the  local 
authority  shaU  have  power  to  seize  and  search 
such  ship,  and  to  detain  the  same  nntil  it  has 


been  either  eoademded  or  raleased  by  process  of 
laiw,  or  in  manner  herein-after  menticned. 

The  owner  of  the  ship  so  detained,  or  hi* 
agcent,  may  appW  to  the  Court  of  Admiralty'  tai 
iti  reieasa,  and  the  court  aludl  as  soon  as  pos- 
sdale  put  tfaematter  of  such  seizure  and  detention! 
in  course  of  trial  betweea  the  appiieaat  and  t^q 
Crown. 

If  Att  applioant  establish  to  the  satisfaction  of 
the  court  that  the  ship  was  not  and  is  not  being 
bnilt,  oonunissioBed,  or  equipped,  or  intended  to 
be  4iespatohed  contrary  to  thw  Aet,  the  skip  shaU 
be  leleaaed  and  restored. 

If  the  appiicant  fail  to  establish  to  the  satiS' 
faction  of  the  court  that  the  ebjp  was  not  imd 
is  net  being  built,  commissioned,  or  equipped,  M 
intended  to  be  despatohed  contrary  to  min  Act, 
idien  the  ship  shall  be  detMoed  till  released  l^ 
order  of  the  Secretary  of  State  or  chief  exwmtive 
authority. 

The  court 'mityia  cases  where  no  piooeediags 
are  pending  far  its  condemnation  release  any  ship 
detained  under  this  section  on  the  owner  giving 
security  to  the  satisfaction  of  the  court  that  the 
ship  shall  not  be  employed  contraiy  to  this  Act, 
notwithstanding  that  the  applicant  may  have 
foiled  to  establish  to  the  satisfaction  of  the  court 
that  the  ship  was  not  and  is  not  being  built, 
commissioned,  or  intended  to  be  despatohed  con- 
trary to  this  Act.  'ITie  Secretary  of  State  or  the 
oki^  exBontite  authority  may  likewise  release 
anjT  ship  detained  under  this  section  on  the  owner 
giviBg  security  to  the  satisfaction  of  such  Secre- 
tary of  State  or  ehief  executive  authority  that  the 
ship  shall  not  be  employed  contrary  to  this  Act, 
or  may  release  the  ship  without  such  secnrity  if 
the  SecMtary  of  State  or  chief  executive  anthority 
think  fit  so  to  release  the  same. 

If  the  court  be  of  opinion  that  there  was  not 
reasonable  and  probable  cause  for  the  detention, 
and  if  no  sach  oause  appear  in  the  course  of  the 
proceedings,  the  conrt  shall  have  power  to  declare 
that  the  owner  is  to  be  indemnified  by  the  pay- 
ment o(  coste  and  damages  in  respect  of  tu 
detention,  the  amount  thereof  to  be  assessed 
by  tile  court,  and  any  amount  so  assessed  shall 
be  payable  by  the  Commissioned  of  the  Treasuiy 
out  of  anv  moneys  legally  applicable  for  that 
purpose.  The  Court  of  Admiralty  shall  also  have 
power  to  make  a  like  order  for  the  indemnity  of 
the  owner,  on  the  application  of  snch  owner  to 
the  court,  in  a  snmmary  war,  in  cases  where  the 
riiip  is  released  by  the  oraer  of  the  Secretory  of 
State  or  the  chief  execntive  authority,  before  any 

rKcation  is  made  by  the  owner  or  his  agent  to 
eourt  for  such  release. 

Nothing  in  this  section  contained  shall  afliect 
any  proceedings  instituted  or  to  be  instituted 
for  the  condemnation  of  any  ship  detained  under 
this  section  where  such  ship  is  liable  to  forfeiture, 
subject  to  this  provision,  that  if  such  ship  is 
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restored  in  pursuance  of  this  section  an  pro- 
ceedings for  such  condemnation  shall  be  stayed ; 
and  where  the  court  declares  that  the  owner  is  to 
be  indemnified  by  the  pavment  of  costs  and 
damages  for  the  detainer,  all  costs,  charges,  and 
expenses  incurred  by  such  owner  in  or  about  any 
proceedings  for  the  condemnation  of  such  ship 
shall  be  added  to  the  costs  and  damages  payable 
to  him  in  respect  of  the  detention  of  the  ship. 

Nothing  in  this  section  conttuned  shall  apply 
to  any  foreign  non-commissioned  ship  despatched 
from  any  part  of  Her  Majesty's  dominions  after 
having  come  within  them  tinder  stress  of  weather 
or  in  the  course  of  a  peaceful  voyage,  and  upon 
which  ship  no  fitting  out  or  equipping  of  a  war- 
like character  has  taken  place  in  this  country. 

24.  Where  it  is  represented  to  any  local  au- 
thority, as  defined  by  this  Act,  and  such  local 
authority  believes  the  representation,  that  there 
is  a  reasonable  and  probable  cause  for  believing 
that  a  ship  within  Her  Mtgestj^'s  dominioas  has 
been  or  is  being  built,  eommissioned,  or  e<)uipped 
oonirary  to  this  Act,  and  is  about  to  be  taken 
beyond  the  limits  of  suoh  dominions,  or  that  a 
ship  ia  About  to  be  despatched  oontrwy  to  this 
Act,  it  shall  be  the  duty  of  such  local  authority 
to  detain  such  ship,  and  forthwith  to  communi- 
cate the  fact  of  such  detention  to  the  Secretaiy 
of  State  or  chief  exeoutive  authority. 

Upon  the  receipt  of  such  communication  the 
Seoretarr  of  State  or  chief  exeoutive  authority 
may  oroer  the  ship  to  be  released  if  he  thinks 
there  is  no  causa  for  detaining  h«r,  but  if  satisfied 
that  there  is  reasonable  and  probable  cause  fer 
believing  that  euch  ship  was  built,  commissioned, 
or  equipped  or  intended  to  be  despatched  in 
contravention  of  this  Act,  he  shall  issue  his  war- 
rant stating  that  there  is  reasonable  and  probable 
oKtm  for  believing  as  aforesaid,  and  upon  such 
warrant  being  issued  taitiner  proceedings  shall  be 
had  as  in  cases  where  the  seizure  or  detention 
has  taken  place  on  a  warrant  issued  by  the  Secre- 
tary of  State  without  any  communication  from 
the  locikl  authority. 

Where  the  Secretary  of  State  or  chief  executive 
authority  orders  the  ship  to  be  released  on  the 
receipt  of  a  communication  from  the  local  autho- 
rity without  issuing  his  warrant,  the  owner  of 
the  ship  shall  be  indemnified  by  the  payment  of 
costs  and  damages  in  respect  of  the  detention 
upon  application  to  the  Court  of  Admiralty,  in  a 
summary  way,  in  like  manner  as  he  is  entitled  to 
be  indemnified  where  the  Secretary  of  State 
having  issued  his  warrant  under  this  Act  releases 
the  ship  before  any  application  is  made  by  the 
owner  or  his  agent  to  tne  court  for  such  release. 

26.  The  Secretary  of  State  or  the  chief  execu- 
tive authority  may,  by  warrant,  empower  any 
person  to  enter  any  dockyard  or  other  place 


within  Her  Mt^est^r's  dominions,  and  inqniie 
as  to  the  destination  of  any  ship  which  may 
appear  to  him  to  be  intended  to  be  employed 
in  the  naval  or  military  service  of  any  foreign 
state  at  war  with  a  fri<mdly  state,  and  to  search 
such  diip. 


t 


26.  Any  powers  or  juruMliction  by  this  Act 

fiven  to  the  Secretary  of  State  may  be  extttased 
y  him  throughout  the  dominions  of  Her  Ma- 
'esty,  and  such  powers  and  jurisdiction  may  also 
}e  exercised  by  any  of  the  following  officers,  in 
this  Act  referred  to  as  the  chief  executive  autho- 
rity, within  their  respective  jurisdictions ;  tiiat  i* 
to  say, 
(1.)  In  Ireland  by  the  Lord  Lieutmant  a 
other  the  chief  governor  or  governors  of 
Ireland  for  the  time  being,  or  the  chief 
secretary  to  the  Lord  Lieutenant : 
(2.)  In  Jersey  by  the  lieutenant  Oovemor: 
(3.)  In  Guernsey,  AMemey,   and   Baok,  sod 
the  dependent  islands,  by  the  LieatenaDt 
Governor : 
(4.)  In  the  Isle  of  Man  by  {be  Lieutenant 

Governor : 
(5.)  In  any  British  possession  by  the  Governor. 
A  copy  of  any  warrant  issued  by  a  Secretaiy 
of  State  or  by  any  officer  authorised  in  pursuance 
of  this  Act  to  issue  such  warrant  in  Ireland,  the 
Channel  Islands,  or  ti>e  Isle  of  Man  shall  be  Isid 
before  Parliament. 


27.  An  appeal  may  be  bad  firom  any  dedsiMi 
of  a  Court  of  Admiraltr  under  this  Act  to  the 
same  tribunal  and  in  the  same  manner  to  and 
in  which  an  appeal  may  be  had  in  cases  widiin 
the  ordinary  jurisdiction  of  the  Court  as  a  Comt 
of  Admiralty. 

28.  Subject  to  the  provisions  of  this  Act  pro- 
Tiding  for  the  atvard  of  damages  in'  Certaiii  cases 
in  respect  of  the  seizure  or  detention  of  a  ship 
by  the  Court  of  Admiralty,  no  damages  shall  be 
payable,  and  no  officer  or  local  scuthorita'  shall 
be  responsible,  either  civilly  or  criminiuly,  is 
respect  of  the  seizure  or  detention  of  any  slup  in 
pursuance  of  this  Act 

29.  The  Secretary  of  State  shaU  not,  Jft  shall 
the  chief  executive  authori^,  be  rfspooiihle  in 
any  action  or  other  legal  proceedings  whstsoever 
for  any  wwiaot  issu^  by  hisa.  iapursuapee  of 
this  Acti or  be,  examiqAhle  asi.ftiWifnaMy except 
at  his  own  request,  in  «iijf,  cowrt  of  jiutioe  m 
Ripeot  of  the  pirounutMOM  «4uch,  m.U>  the 
issue  of  the  warrant. 

Interpretation  CUaue. 

30.  In  this  Act,  if  not  inconsistent  witii  tiie 
context,  the  following  terms  have  tiie  meanings 
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herein-after  respectively  assigned  to  them ;  thftt 
is  to  sajr, 

"  Foreign  state "  includes  aiyr  foreign  prince, 
colony,  province,  or  part  of  any  province  or 
people,  or  any  person  or  persons  exercising 
or  assuming  to  exercise  the  powers  of  govern- 
ment in  or  over  any  foreign  country,  colony, 
province,  or  part  of  any  province  or  people : 

"  Militsuy  sernce  "  shall  include  military  tele- 
graphy and  any  other  employment  what- 
ever, in  01  in  aoI^lexion  with  any  military 
operation : 

"Naval  service"  shall,  as  respects  a  person, 
include  service  as  a  marine,  employment  as 
a  pilot  in  piloting  or  directing  the  course  of 
a  ship  of  war  or  other  ship  when  such  ship 
of  war  or  other  ship  is  being  used  in  any 
military  or  naval  operation,  and  any  em- 
ployment whatever  on  board  a  ship  of  war, 
transport,  ^tore  ship,  privateer  or  ship  under 
letters  of  marque ;  and  as  respecte  a  ship, 
indade  any  user  of  a  ship  as  a  transport, 
store  ship,  privateer  or  ship  under  letters 
of  marqne: 

"  United  Kingdom  "  includes  the  Isle  of  Man, 
the  Qiannel  Islands,  and  other  adjacent 
islands : 

"British  possession"  means  any  territory, 
colony,  or  place  being  part  of  Her  Majesty  s 
,.  dominions,  and  not  part  of  the  United  King- 
dom, as  defined  by  tnis  Act : 

"  The  Secretary  of  State  "  shall  mean  any  one 
of  Her  Majesty's  Principal  Secretaries  of 
State: 

"The  Governor"  shall  as  respects  India  mean 
the  Governor  General  or  the  governor  of 
,  any  president^,  and  where  a  British  pos- 
session consists  of  several  co9stituent  colo- 
nies, mean  the  Governor  General  of  the 
whcde  possession  or  the  Governor  of  any  of 
the  constituent  colonies,  and  as  respects  any 
other  British  possession  it  shall  mean  the 
officer  for  the  time  being  administering  the 
government  of  such  possession ;  also  any 
person  acting  for  or  in  the  capacity  of  a 
governor  shaU  be  included  under  the  term 
"  Governor  ": 

"  Court  of  Admiralty  "  shall  mean  the  High 

Ck>urt  of  Admiraltf  of  England  or  Ireland, 

the  Court  of  Session  of  Scotland,  or  any 

'■         Viofr-Adniiridly  Court  within  Her  M^esty  s 

<-         dominions : 

"Ship  "shall  include  any  description  of  boat, 

'    veaseT,  floating   battery,  or  floating   craft ; 

I         also  any  descr^ttion  of  boat,  vessel,  or  other 

cnit  or  battety,  made  to  move  either  on  the 


surface  of  or  under  water,  or  sometimes  on 
the  surface  of  and  sometimes  under  wetter : 

"  Building  "  in  relation  to  a  ship  shall  include 
the  doing  any  act  towards  or  incidental  to 
the  _  construction  of  a  ship,  and  all  words 
having  relation  to  building  shall  be  con- 
strued accordingly : 

"  Equipping  "  in  relation  to  a  ship  shall  in- 
clude the  furnishing  a  ship  with  any  tackle, 
apparel,  furniture,  provisions,  arms,  muni- 
tions, or  stores,  or  any  other  thing  which 
is  used  in  or  about  a  ship  for  the  purpose 
of  fitting  or  adapting  her  for  the  sea  or  for 
naval  service,  and  all  words  relating  to 
equipping  shall  be  construed  accordingly : 

"Ship  and  equipment"  shall  include  a  ship 
and  everything  in  or  belongini^  to  a  ship : 

"  Master  "  shall  include  any  person  having  the 
charge  or  command  of  a  ship. 

Repeal  of  Acts,  and  Saving  Clauses. 

31 .  From  and  after  the  commencement  of  this 
Aot,  an  Act  passed  in  the  fifty-ninth  year  of  the 
reign  of  His  late  Majesty  King  George  the  Third 
chapter  sixty-nine,  intituled  "  An  Act  to  prevent 
"  the  enlisting  or  engagement  of  His  Miyesty's 
"  subjects  to  serve  in  foreign  service,  and  the 
"  fitting  out  or  equipping,  in  His  Majesty's 
"  dominions,  vessels  for  warlike  purposes,  with- 
"  out  His  Majesty's  license,"  shall  be  repeal^ : 
Provided  that  such  repeal  shall  not  aflect  any 
penalty,  forfeiture,  or  other  punishment  incnrred 
br  to  be  incurred  in  respect  of  any  offence  com- 
mitted before  this  Act  comes  into  operation,  nor 
the  institution  of  sny  investigation  or  legal 
proceeding,  or  any  other  remedy  for  enforcing 
any  such  penalty,  forfeiture,  or  punishment  as 
aforesaid. 

32.  Nothing  in  this  Act  eoatuned  shall  subject 
to  forfeiture  any  commissioned  ship  of  any  foreign 
state,  or  give  to  any  British  court  over  or  in 
respect  of  any  ship  entitled  to  recognition  as  a 
eommissioned  ship  of  any  foreign  state  any  juris- 
diction which  it  would  not  have  had  if  this  Act 
had  not  passed. 

33.  Nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  subject  to  any 
penalty  any  person  who  enters  into  the  military 
sen'ice  of  any  prince,  state,  or  potentate  in  Asia, 
with  such  leave  or  license  as  is  for  the  time  being 
required  by  law  in  the  case  of  subjects  of  Her 
Msyesty  entering  into  the  military  service  of 
princes,  states,  or  potentates  in  Asia. 


I,';    •  t  ii 
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:7%«  fUerieal  Duabilitiet  Act,' 1870. 


ABSTRACT  OP  TBB  KNACTMKMTS. 


)l)  ^-illOU    mil  ,j  iXllil    til 


1.  Short  title.    ,   ,„  j.^y   ,.^,    II 

2.  Interprelatton.     ,  ^     ,jj  •^     ^,   ,^-         ,j,,„.,.,^.-,  ,„„, 

3.  Execution  and  iiirolment  of  deed  of  reUnquiskment. 
A.  Recording  by  bishop  of  deed  of  relinquishment  and  consequencfH  therw^. 
b.  Provision  for  pending  proceedings  before  recording  in  registry. 

().  Service  at  place  of  residence  stated.  „■ 

/.  Copy  of  record  to  be  evidence,  .,,^,-  fft-.n:  tonuir    ri.  if 

S.  Savtng  for  pecuniary  liabilities. ^       -noJuoolTiIni  to  .•>■)■;■:  n     •  •    ■ 

SoheduUt.        ,  '  hina-ib  n  1o  l9oT>i  I-mi    • 


An  Act  for  the  relief  of  persons  admitted 
to  the  6ffice  of  IMest  or  Deacon  in  the 
Cbweh  of  England. 

,      (9th  August  1870.) 

Whereas  ft  is  expedient  that  relief  be  ((iven 
in  respect  of  civil  disabilities  and  in  certain  other 
respects  to  persons  who  haTC  been  admitted  to 
the  office  of  priest  or  of  deacon  in  the  Caiurch  of 
England:  ,  .       ,      « 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  M«W  Spiiitukl  and  Temporal, 
and  Commons,  in  this  presepi  Parliament  as- 
BOTibled,  ?nd  by  the  authority  of  the  same,'  as 
follows:  ,  !    .     I 

I   1.  This  Act, mw  b^  «atcd  ,aa  The  ClpricaJ 
PisahUitie*  Ac*,  1879.  ., 

2,  In thi» Ajcfr—  ■,  . 

'JLlie  ttrm  "The  Cbuxoh  of  England"  means 

,  tbe  Chweh  ot  Es^lawd  M  W  law  ests^ 
'   .  blisberd;   '     ., .,  •       ■■.■•:..   I.  ;    - 

The  term  f'mmister"  ^ctevofi  a  pnest  or  a 
.dlBaco|i:i  I     '>  >- 

The  terms  "  preferment,"  ,  "  bishop,"  and 
"  diocese  "*  i'espectivfcl)^  havi  thfe  same  nidan- 
ing  as  in  thi^  Act  thirdly  mentioned  in  the 
first  schedtile  to  this  Act. 

3   Any  person  admitted  (before  or  after  the 
passing  of  this  Act)  to  the  office  of  minUter  in 
the  Church  of  England  may,  after  having  re- 
signed any  and  every  preferment  held  by  him,  do 
the  following  things  i-r.     ,•,',.'     .-        ; 
(1.)  He  may  execute  a  deed  of  relinquishment 
in  the  form  given  in  the  second  schedule 
to  this  Act:  '        '.       /    .  ' 

(2.)  He  may  cause  the  same  to  be  inrolled  m 

the  High  Court  of  Chancery  : 
(8.>  Wfe  niay  deliver' an' office  copy  flf  *h«  »n-v 
rohnent  to  the  bishop  of  the  diocese  tl»  • 
which  he  last  held  a  preferment,  or  if  he 


has  not  held  any  preferment  then  to  the 
bishop  of  the  diocese  iii  which  he  is 
resident,  in  either  case  stating  his  place 
of  residence ; 
(4.)  tie  may  give  notice  of  his  having  so  done 
to  the  archbishop  of  the  province  in  which 
tliat  diocese  is  situate. 

,  i.  At  the ,  expir«(idQ  of  six  months  after  an 
«Olce  Qopy  of  the  inroltmnli  of  »  deed  of -iriiiH 
^uishn^Qt  has  been  sodelirered  tea  bishop.)* 
or  his  suooesaor  in  «ffioe  shaU,  on  the  ai^plioalioo 
pi  the  persoa  execiiting  the  deed, -cause  -tJie  dsed 
to.  be  reccirdfld  in  the  regi^iy  of;  the  dioeeact  and 
thereupon  and  thenceforth  (but  not  sooner)  tbe 
following  conscqUenoea  ahaU  ensue  wrtit  respect 
to  the  peeaon  executing  the  deed  ^t- 
:   (1.)  He  shaH  he  indapaUe  Of  offieiating  or 
acting  in  any  manner  «s  a  mitustercf  the 
Church  of   England,  and  of  taking  or 
holding  any  preferment  therein,  and  shall 
Cease  to  enjoy  all  rights, '  privilege,  iul- 
'  irafttattes,    aiwi   exMnptJons   aCtached  io 

the  office  of  rhittisteV  in   the  CfiiiKl  of 
'    Rnjitlandi  ■     •    ., 

Etery  lioenstt,  ofllc^,  kbd  place  hdd  by 
litiA  folr  which  it  is  hf  IaWA<n  int!lisp«nHMe 
quaUfication  thslt  the  bdl^  tititaf  shoidd 
be  a  minister  of  the  Church  of  England 
shall  be  ipso  facto  determined  and  void : 
(3.)  He  shall  be  by  \'irtue  of  this  Act  dis- 
charged and  free  from  all  disabilities, 
disqualifications,  restraints,  and  prohibi- 
tions to  which,  if  this  Act  had  not  been 
passed,  he  would,  by  force  of  any  of  the 
.  .  ena<;t^ents  me^onecttn  the  first  schedule 
to  tbis  Act  or  of  any  other  law,  have  been 
subject  as  a  person  who  had  been  admitted 
■  to  the  office  of  minister  in  the  Church  of 
England,  and  from  all  juris^otibD,  ■^*1- 
tiesl  censures,  And  piooeedJ»>g»  to  whidi, 
if  this  Act  hkd  not  beea  passed,  %e  *ould 
c»  might,'  tinder  wayof  the  eatbeeosM- 
m^nts    or    any   other   htv,   hare   been 


(2.) 
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amenable  or  liable  in  conwquenoe  of  his 
lutvinK  been  so  admitted  uid  of  any  aet 
or  thing  done  or  omitted  by  him  after 
such  admisnon.  /."..' 

6.  Provided,  that  if  within  the  afo^said  period 
of  six  months  the  bishop  to  whom  an  office  copy 
of  the  inrolment  of  a  deed  of  relinquishment  is 
delivered,  or  his  successor  in  office,  has  notice  of 
proceedings  pending  against  the  person  executing 
the  deed  as  a  person  who  had  been  admitted  to' 
the  office  of  minister  in  the  Church  of  England, 
the  bishop  shall,  on  the  application  of  that  per- 
son, cause  the  deed  to  be  recorded  in  the  registry 
of  the  diocese  on  the  termination  of  those  pro- 
ceedings by  a  definitive  sentence,  or  interlocutory 
decree  having  the  force  and  effect  of  a  definitive 
sentence,  and  execution  thereof,  but  not  sooner. 

'  6.  For  the  purposes  of  any  proceedings  insti- 
tuted within  th6  aforesaid  period  of  six  months 
against  a  person  exetuting  a  deed  of  reTinquish- 
ment  under  this  Act,  the  service  of  any.  citation, 
tiotice,  or  other  document  at  the  place  stated  by 
him  in  pursuanee  of  this  Act  as  his  place  of 
residence  shall  be  good  tervice.  ' 

7;  A  cBjjy  of  the  r«oord  in  the  re^ista^  of  a 
diocese  of  a  deed  of  reUnquisbnient  titider  tbte 
Actt  duly  extracted  and  certified  I7  the  registrsr 
o^^e  bidiopi,  shall  be  evidence  of  the  doe  execft-> 
tiott,  inrolnwot,  «ad  Kiwrding  of  t^  deed,  and 
of  the  fbifllmebt  of  aU  ^e  reqitirementB  of  ibit 
Act  in  relation  thereto^ 

The  rcgiBtna>af  the  bishoj;)  shall,  on  the  appli^ 
cation  of  the  pieon  ex^uting  ibe  deed,  give  ttt 
bioL  a  eopy  of  the  record  thereof  duly  extracted 
and  certified,  on  pi^rment  of  a  fee  not  exceeding 
ten  shUUngs  for  tiie  recording  and  copy  thereof. 

8.  Nothing  in  this  Act  shall  relieive-any  person 
or  his  estate  from  any  liability  in  respect  of 
dilapidations  or  from  any  debt  or  ottter  pecuniary 
liability  incurred  or  accrued  before  or  after  his 
exeaujtion  of  a  deed  of  relinquishment  under  this 
Act,  and  the  same  may  be  enforced  aid  recovered 
f»  if  tbis  Aek  had  not  been  passed. 


SCHKDULBS. 


TMt  F1B8T  SCBKDULB. 


'    ■Sttaelments  referred  to, 

(1.)  The  Act  of  the  session  of  the  forly-first 
year  qf  the  reign  of '  King  Cfeorge  the  Third 
(chapter  sixty -thres)  "  to  remove  aoubts  respect- 
"  ing  the  eligibility  of  person^  in'  holy  orders  to 
"  sit  in  the  House  of  Commc^ns"  as  fur  as  it 
relates  to  persons  ordaitied  to  the  office  of  priest 
or  of  deacon  befbre  their  election  to  serve  in 
Parliament.  :      '    ' 

(2.)  Section  twenty-eight  of  the  Act  of  the 
session  of  the  fifth  and  sixth  years  of  the  reign 
of  King  William  the  Fourth  (dia^r  «e\-4n^-«iy) 
"  to  provide  for  the'  i^egjulation  of  m^aicipul  «o'r- 
"  porations  in  England  and  Wales, 

(3.)  The  Act  of  the  session  (rf  the  third  and 
fourth '  yesM  0^-  He«  Majesty's  reign  (chapter 
eighty-six)  "  for  better  enforcing  church  dis- 
"  cipline.*  °    '       '    '•' 


Thb  Second  Schbdulb. 


FormofDeBdqfRdmqkithmeHh 

y.      '  >  '      ''  ...        .  ,       ..      . J 

.  Know  all  nifen  by  these  presents,  i\ieiit.4-% 
of  having  been  admitted  'to  tbe 

office  of  priest  [or  deacon,  as  the  case  may  i'«,1  ill 
the  Cilurch  of 'England,  [and  hiving  rebigbed 
here  to  be  inserted  description  ijf  htepreferm*^ 

Kanjr,]  do  hereby,  in  pursuance  of  The  Clerical 
isabiUties  Act,  1870,. declare  tha^  I  relinqttish 
all  rights,  prlvilelreS,  advantages,  and  exeknptSons 
of  the  office  as  by  law  belonging  t»  it.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  18     . 

(Signed)        A.B.    (fc.H.) 

Executed  %jAJi,  in  presence  of 
,     CO.  of 

[address  and  detcfiptieu  (jftrilneasl. 


Chap.  92. 
The  Mttnieipal  Elections  Amendment  {Scotland^  Act,  1970, 

ABSTBACT  OP  THE  ENACTMBNTB. 

1.  Short  litie. 

2.  Ltterpretmlum  qf  letma. 

a,  El«ati»n  0/ cosmcilhrs  tohtrt  ntmitr  tff  persons  propottd  does  not  eiioted  vaoaiuHes  to  be  sufplied. 
4.  Eltotion  of  Ctmmiasieiur*  or  ituMtet  ahnff  mth  town  wnaeiUorsi 
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5.  Orderofretiremmtofecmneilhntobedetenmuedbffhefkftinett.' 

6.  Preparation  of  municipal  registers  in  ^itr;^^*  vhiek  do  not  rttum  nwitkbtn  to  PttrHam«»l, 

7.  Cost  of  municipal  registers. 

8.  Municipal  elections  fit  burghs  divided  into  uards  under  31  ^  32  Viet.  1. 106. 

9.  Expense  ofmunie^al  eteetions  moj/  be  defrayed  out  qf  assessments  for  registration. 

Schedule. 


An  Act  to  amend  the  laws  for  the 
Election  of  the  Magistrates  and  Coun- 
cillors of  Boyal  and  Parliamentary 
Burghs  in  Scotland. 

(9th  August  1870.) 

'Whbrbas  it  is  expedient  to  amend  the  lanra 
relating  to  the  election  of  the  magistrates  and 
eounciUors  of  Ro^l  and  Pariiamentaiy  Burghs  in 
Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
anthori^  of  the  same,  as  follow* : 

1.  This  Act  may  be  cited  for  all  purposes  aa 
The  Municipal  Elections  Amendment  (Scotland) 
Act,  1870. 

2.  The  following  expressions  in  this  Act  shall 
have  the  meanings  hereby  assigned  to  them, 
unless  there  be  something  in  the  _  subject  or 
context  repugnant  to  such  construction ;  that  is 
to  say, 

"  Burgh"  shall  mean  any  Royal  or  Parlia- 
mentary Burgh  in  Scotland : 

"  Election  Acts "  shall  mean  the  Acts  third 
and  fourth  William  the  Fourth,  chapters 
seventy-six  and  seventy-seven,  and  thirty- 
first  and  thirty-second  Victoria,  chapter  one 
hundred  and  eight,  and  any  other  Acts 
relating  to  the  election  of  mM^istrates  and 
councillors  of  Royal  and  Parliamentary 
Burghs  in  Scotland  which  may  be  in  force 
ibr  the  time : 

"  Registration  Acts"  shall  mean  the  Act  nine- 
teenth and  twentieth  Victoria,  chapter  fifty- 
eight,  as  amended  by  the  Act  thirty-first  and 
thirty-second  Victoria,  chapter  forty-eight, 
and  any  other  Act  relating  to  the  registration 
of  persons  entitled  to  vote  in  the  election  of 
members  to  serve  in  Parliament  for  burghs 
in  Scotland  which  may  be  in  force  for  the 
time : 

"  The  assessor  "  shall  mean  the  assessor  of  t"he 
burgh  in  and  for  which  he  is  assessor,  ap- 
pointed and  acting  under  the  Acts  for  the 
valuation  of  lands  and  heritages  in  Scotland, 
or  any  of  them. 

3.  Where  at  any  election  of  town  councillors 
in  any  burgh  the  number  of  persons  whose  names 


have  beea  intimatod  itt  the  iown  olerk,  undoc  tbe 
prorisioBS  of  the  Act  thirty-flist  and  tUrty- 
seoond  Victoria,  ehapter  one  hosted  and  agUi 
as  persons  proposed  for  ekotioD  is  aueh  buigb, 
or  any  ward  of  sodi  burgh  if  dirided  into  warat,' 
does  not  exceed  the  racanoies  to  be  supslied  in 
goA  burgh  or  ward,  aa  the  oaoe  may  oe,  tiM 
town  clerk  shall,  in  tJke  pubUo  sotioe  to  be  siTBO 
by  him,  as  provided  by  the  said  Act,  «  the 
names  of  the  persons  to  intimated  to  kin,  aoti£r 
tkat  in  respect  the  naaaberof  perama  prapoted 
fbr  election  dees  not  cKoeed  tits  niuwir  itf 
vaoaneiea  to  be  snppUcd.  in  the  :hui^iOr«ird< 
aa  the  case  nu^  be,  then  will  be  ao  poU,  >od 
that  the  pcrsciiaso  propoeed  viU  be.deeland.to 
be  elected  aa  oounoilliMa  of  -the  'buighj  And  soA 
notification  maybe  made  by  an  addition  ia  tbe 
tepaa  set  forth  m  the  schedule  to  this  Act,  or  iQ 
similsf  terms,  ta  the  notaoe  required  bv  the  M>d 
Act ;  and  on  Hne  day  appointed  for  dMiariiig  th« 
election  the  persoiu  so  profweed  shaU  be  decland 
to  be  duly  elected  as  coutieillors  of  the  bnigh,  m 
the  sanse  manner  as  if  they  had  been  elected  u 
oonnoUlon  under  tiie  prtfviaiotiB  of  the  EleetioD 
Acts,  and  shall  be  deemed  to  be  duly  eleetsd 
aocordinglv;  and  every  audi  election  of  aeon* 
ciUors  under  the  provisions  tt  ^s  Act  shall  ht 
h)  all  respeota  valid,  and  notice  thereef  shall 
be  given  to  the  persons  elaoted  in  the  laou 
maimer  and  to  tite  same  eSeol  aa'H  pievided  by 
the  Election  Acts. 

4.  Where  by  any  Act  of  P»diament-it  is  pn>' 
vided  that  any  commissioners  or  trastees  andtt 
such  Act  are  to  be  elected  by  Uie  mnmcipil 
electors,  or  at  the  same  time  or  along  with  tht 
town  councillors  of  any  burgh,  the  provisionB  of 
the  Election  Acts  shall  be  appUcaue  to  eveiT 
such  election  of  contmiasioiMrs  or  trustees ;  sad 
where  at  any  such  election  the  number  of  peraosa 
proposed  for  election  aa  conunkaionaB  or  tra*" 
tees  does  not  exceed  the  number  of  vaeanoies  <• 
be  supplied,  the  town  cleric  or  other  pectoK  coil* 
ducting  such  election  shall  notify  ^t  th«n«>^ 
be  no  poll ;  and  such  election  shall  be  pvootadea 
with  and  declared  in  the  same  manner  as  ■• 
herein-before  provided  with  Napect  to  the  eleotiM 
of  town  councilkn. 

6.  Where  in  any  burgh  or  ward  two  or  mow 
councillors  have  been  dected  on  the  same  day 
under  the  provisions  of  this  Act,  or  have  been 
elected  by  an  equality  of  votes  tmder  tbe  pn- 
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virions  of  tiie  Election  Aots,  the  m^jjority  of 
the  town  cosncil  (inducing  the  couooiUois  so 
elected)  shall  deteraiine  the  order  in  which  the 
councillors  so  elected  sfaall  retire  fram  the  town 
council. 

6.  In  evtry  royal  burgh  not  now  entitled  to 
return  or  contribute  to  return  a  member  to  Par- 
fi«Rn*Ht,  the :  assessor  shall,  on  or  before  the 
fi(C«enth  day  of  Seotember  in  the  year  one 
tiMusand  eight  hunoved  and  sevBnty>oQe, .  aad. 
in  eveiT  year  thereaftefr,  make  <n>t  or  cause  to 
be  made  out  a  list  of  all  persMia  who  maybe 
entitled  io  vote  in  the  election  of  eounciUors  for 
moh  buigfa,  under  the  provisions  of  the  Act 
thirty-fiMt  and  thirty-seomd  Victoria,  chapter 
oni  hundred  and  eight,  according  to  the  form. 
K«.  1  of  the  schedule  A.  to  the  Act  nineteenth 
And  twentieth  Victoria,  chapter  fifty-«ight;  and 
the  safcae  procedure  slu^  be  followed  with  respect 
to  the  prepaDiation  and  publication  of  every  such 
listy  and  the  completion  and  rerision  of  the 
register  of  voters  for  such  burgh,  as  is  provided 
by  the  Act  nineteenth  and  twentieth  Victoria, 
ehapter  fifty«eight,  as  axMuded  by  the  Act  thirty- 
first  and  thir^-seeond  Victoria,  ch^ter  forty- 
tight;  With  respect  to  the  lists  and  registers  of 
voten  to  be  made  out  and  completed  under  the 
provisions  and  for  the  purposes  of  those  Acts ; 
and  the  lists  of  voters  for  any  burgh  made  up, 
completed,  and  revised  under  the  provisions  of 
the  ssdd  Aots  and  this  Act  shall  be  signed  by  the 
town  cleric,  and  shi^  be  the  register  of  persons 
entitled  to  vote  in  such  burgh  at  any  election  of 
(own  oounoilloTS  which  shall  take  place  in  and 
Ibr  such  burgh  between  the  thirty-first  day  of 
October  in  the  year  in  which  such  register  shall 
haye  been  made  up  and  the  first  day  of  Novem- 
ber in  the  succeeding  year;  and  the  said  register 
shall  be  printed,  and  copies  thereof  shall  be  kept 
by'the  town  derk  and  delivered  to  persons  ap- 
plying therefor,  in  the  same  manner  and  on  the 
Mme  terms  as  is  provided  by  the  Act  nineteenth 
and  twentieth  Victoria,  chapter  fifty-eight. 

7.  The  whole  costs  and  expenses  of  making 
up,  completing,  revising,  and  printing  the  register 
or  voters  in  any  such  burgh,  or  incident  thereto, 
shall  be  ascertained  and  fixed,  and  the  amount 
thereof  shall  be  assessed,  levied,  and  collected,  in 
the  same  manner  as  the  costs  and  expenses  at- 
tending the  annual  registration  under  the  Act 
nineteenth  and  twentieth  Victoria,  chapter  fifty- 
eight,  are  by  the  said  Act  appointed  to  be  ascer- 
tamed,  fixed,  assessed,  levied,  and  collected ;  and 
the  provisions  of  the  said  Act  shall  be  applicable 


to  the  costs  and  expenses  of  registratioi)  under 
this  Act. 

8.  Where  any  'burgh  has  been  or  shall  be 
divided  into  wards  under  the  provisions  of  the 
Act  thirty-first  and  thirty-second  Victoria,  chap- 
ter one  hundred  and  eight,  the  town  councillors 
of  such  burgh  shall  be  elected  in  the  same 
manner  as  town  councillors  are  elected  in  burg^ia 
divided  into  wards  or  districts  under  the  pro- 
visions of  the  Acts  third  and  fourth  WiUiam  the 
Fourth,  chapters  seventy-six  and  seventy-seven, 
and  the  provisions  of  these  Acts  respectively' With 
reference  to  the  election  of  councillors  shall  be 
and  are  hereby  made  applicable  to  elections  of 
councillors  in  burghs  witioh  have  been  or  shall 
be  di\'ided  into  wards  under  the  provisions  of 
the  said  Act  thirtv<first  and  thirty-Mcond  Victoria, 
chapter  one  hundred  and  eight. 

9.  The  town  council  of  any  burgh  may  from 
time  to  time  resolve  that  the  costa  and  expenses 
of  and  inoideDtto  the  election  of  the  town  coun- 
cillors of  such  burgh,  or  of  any  trustees,  commis- 
aioners,  or  other  persons  who  are  appointed  or 
have  been  in  use  to  be  elected  along  with  such 
town  councillors,  shall  be  defrayed  out  of  the 
assessments  imposed  or  levied  in  such  burgh 
under  the  provisions  and  for  the  purposes  of  tiie 
Registration  Acts  ; '  and  after  such  resolution 
shall  have  been  adopted,  the  costs  and  expenses 
of  and  incident  to  such  elections,  as  ascertained 
and  fixed  by  the  town  council,  shall  be  added  to 
the  costs  and  expenses  attending  the  annual  re- 
gistration in  such  burghj  and  shall  be  included 
m  the  assessment  to  be  imposed  and  le\-icd  under 
the  provisions  and  for  the  purjjosea  of  the  Regis- 
tration Acts.  "         '    ^ 


SCHEDI^LB. 


And  I  further  give  noticCj  in  terms  of  The 
Municipal  Elections  Amendment  (Scotland)  Act, 
1870,  tnat  in  respect  the  number  of  persons  pro- 
posed for  election  as  councillors  in  the  bnrgh  [or 
m  the  ward  (or  wards)  or  commis- 

sioners or  trustees,  as  the  case  may  be,"]  does  not 
exceed  the  number  of  vacancies  to  be  supplied  in 
the  burgh  [or  ward]  there  will  be  no  poll,  and 
the  persons  so  proposed  will  on  the  day  appointed 
for  oeclaring  the  election  be  declared  to  be  elected 
councillors  of  the  burgh  [or  commissioners  or 
trustees,  as  the  cote  may  be'}. 


Digitized  by 


Google 


,4(^0 


ST^UT^rlC^MT^^sR^^'i'M. 


fgf^ji*^ 


:if  ii  tL"  i1  ?ri."  CI  Jii^mr'sv. 


Married  fFjffnpt's  Pt'otrtri^'Aeliit^:  •'" 


ABV1VM.CT  Of  THE    KNACTMBNT8. 


')eniv>  -111    '.■■• 

'    ..I    ,'t   -T         • 
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_12.  Husband  not  to  be  liable  on  his  wife's  contnUts  bi^r**narri»ffV.  ■     ■  ■        ••  i.-ii  • 
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"[,1.  j^tarritd  woman,  to  be  liable  to  the  parish  for  ihe  moMfoMnde  if  her.vSMrem. 
15.  Camrtienceaicnt  of  Act. 
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-17.  Short  title. 
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.1  -tit  ,•. 


•^An  Act  to  tmiend  the  liaw,  t^iltuig.t4>      hcrcafbef  te'a^e'ah^  any  aiinuUy  ffraiitifl  bjCioe 


tba  Pff^^ertj  of  Married  Wobi«D4 

(9th  Atigoafc  IS^O.p 

.  'WtfutSA*  ilt  ia.  desittoble  to  amtnd  the  kvi^  6t 
property  and  contract  nrith  respect   to  liMrriefl 

women: ,      ,     .        .i 

Be'  it  enai^tefl'  by  the  Queen's  most  Excellent 
TWajesty,  by  And  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Cooinions, 
1h  this  present  P&rllament  assembled,  and  by  the 
^uthori^  6f  the  fiamCj  as  follows :  ' 

,  1,  Tbe .  wa0«8  and  evnit^gB  ot  angr  matried 
wwnM  acquired  or  gained  by  i»er  after  tlie 
ipassinx  of  ti>>e  Act  in  any  «mplayni«nt,  ocou- 
pation,  or  trade  in  which  she  ia  eogf^(ed  or  whieh 
'fb«  carries  oa  separately  from  her  hiisbaod,  aoid 
also  any  monfyM  property  8o  acquired  by  fasr 
J^rough  the  wetKise  of  any  liteiaiT,  orti^,  or 
«oienti&»-Bkilli<aud  all  inveatoienis  of  siwh  wagea, 
tcnnuDgai  saon^y,  or  pr<^rty,  aball  be  deemed 
.aiid  tNcea  to  be  property  held  and.  settled  to  hdr 
se^iusate  .*m,  independent ' of  any  butbaod  -to 
whom  she  may  be  married,  and  her  receipts  alone 
'■•baU  be  a  goad  diB(4iacge  for  (ueh  wa)^,>earn- 
30gv  moneyt  and  pnperlgr.    - 

•  9.  N(itwiths(Andiflg  any  provision  to  the  con- 
tia>7  in  the  Act  of  the  tenth  year  of  Gaoige  the 
sFoukhi  chapter  twenty-four,  enablii^  tba  Com- 
missioners for  tiie  RedjMitioa  «!  ^e  National 
]D«b.t  to  fcnwat  life  aanuities  and-  annoitiea  for 
terms  of  veairi,  or  in  the  Acta  rebating  tQ-savioiis 
ban)(s««d!po^£9oe/javing8  ba^ki,  any  dopoeit 


said  Coujmissioners  unclcr  any  of  the  said  Acts 
ill  tlie  name  of  a  marriefl  woman,  or  in  the  hamf 
of  a  woman  who  may  niarrj-  afltT  such  deposit  or 
grant,  shall  be  deemed  to  he  the  sepanite  pn5i)ei:ty 
of  such  woman,  and  thi;  Same  shajl  be  accounted 
for  and  paid  to  her  as  if  she  wei"e  an  mmiarried 
woman ;  provided  that  if  any  such  deposit  ia 
tmade  l)^,i>r"«vob  wnukijissaiAattiitek  antbamed 
■wi»Kian<  bj[  .inBMW  »f  Jctefae^iiioC'  ^ikiakaod 
:withquti:hif  ,«oi>«wit,i  tlwi  (^mt.<nBy,t'UpeR.a(i 
ApplioatioD  undei-  aecttm  ninov^  this  AettOBder 
ttw  liepoeit  or  annui^  aitftny.'t>a^  ^MraiCto  liie 
paid  to  t^  hwb)ui4«  <   .\<-.'if  .-    ...  i'  .     -      - 

3.  Any  roatried  v(ffiMn<  i)r'*nj:waiBto.  abont 
to  bei  .married,  ww  app^  ta  ^tbe.fituremor.  and 
Company  of  Ihe  £k«nk.of  Bnglaqtb  or  to  the 
.Gov«mot  and  CampMty  ei  ths-Batilt  of  b/timtd, 
t^.  a.  Uxnp.  .to  he  jtrovidjWiby  .tibaftowtBor  of  aadi 
«£  ihe  «ai4  banM  antl  otmHaa^  foBithi^puipast, 
that  any.som  fiprnbng  part  cf  .thratpubbcatodB 
and  futvdsi  and-  not;  baiogiilesa  than  tiwadgr 
^pounds,,  to  whicb.  ih»..ilKKafn'.  sa  j^ipljniig  aa 
entitl«d,  or  wbich  she  ie  about  io.ao4uif*»">s*9' 
.be  traasfq«re4  tQ.oKwadd'  to  mttait  in.tbo  \ttsaHa 
lof.tbe  gQverBQC  and.fsooApany  ti»<#hoita  ;aut4i 
appUcatiwa  ia  vaadt  ih.tbB  tiawe.er  intatelad 
'liaaia  of  the  w^man  m ji-iaartaed.  womatr  eniiiiad 
,ta  .her.  sepaw^  uieki  and  ooi  cuch  buiii<  beitig 
entered  in  the  boolu)  bf  itie-  aiid  tedvetear  ana 
.«9fnpa«y  aooacdinigly.  the  aaide.ajbak  iw:dL*.iaari 
to  b«  th*  fleparate  pilvpai^  of  -aach'  >  womaav  and 
shall  be  tran«£8i3«d  aad  .jkhe  dividands  .-paitL  aaiif 
abe  Wflre  aR.Hni(iBrri«d..w(mui{. .protidad  that.if 
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any  mdt  inVestment  in  the  ftinds  is  made  hj-A 
married  woman  by  means  of  moneys  of  her  hus- 
band without  his  consent,  the-Ceuxt  xa»y,  npoo  ■ 
an  application  under  section  nine  of  tms  Act, 
order  such  investment  and  the  dividends  tb«eof,- 
or  any  part  thereof,  to  be  transferred  and  paid  to 
the  fittsoand. 

4.  Any-matried-  woman,  or  any  vamaa  al>out 
to  be  married,  may  apply  in  writing  to  the  direc- 
tors or  managers  of  any  incorporated  or  joint 
stock  company  that  any  fully  paid  up  shares,  or 
any  debenture  or  debenture  stock,  or  any  stock 
of  such  company,  to  the  holding  of-  wUefa  no 
liability  is  attached,  and  to  whSdi  the  woman  so 
applying  is  entitled,  may  be  registered  in  the 
WokS'Of  the  said  company  in  tne  name  or' id- 
tended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  it  shall  be  the 
duty  of  such  directoik  oi^  managers  to  register 
sucb  shares  or  stock  aooMdingly,  and  tbe  same 
upon  being  so  registered  shall  be  deemed  to  be 
the  separate  property  of  such  woman,  and  shall 
be  transferred  and  the  dividends  and  profits  paid 
as  if  she  were  an  unmarried  woman;  provided 
that  if  ai\y  such  investment  es  last  nventipued  is 
^ade  by  a  married  woman  by  means  of  moneys 
of  h^r  nuthand  without  his  consent,  the  Coiu^ 
may,  upon  an  application  under  section  nine  of 
'tills  Act,  order  sucq  investment  and  the  dividends 
,knd  profits,  thereon,  or  aby  part  thereof,,  to  be 
.tiansfe'rred  and  paid  to  the  nushand. 

'  fi.  Any  mhtried  woman,  «r  mfyfomtca  about 
ito  be  maried;  may  apply  In  writing  to  the  oom- 
aittee  of  OMnagemtot  of  any  industrial  and 
liMvideiit  tttdttr,  or  to  the  trustees  of  any 
Criendtyweiety,  b<n«flt  building  society,  or  loan 
society,  duly  registered,  ceiMiftM,  '  at  enrolled 
under  the  Acts  relating  to  such  societies  respec- 
tivdy,  tbat  any  share,  benefit,  debenture,  right, 
:iff'eMni  'Whatsoever  ioi  to,  wnpon  tiie  funds  of 
•Uch  sooieW,  to  die  holding  of  which  share, 
hmtBM,  o»  debentmM  no  IM&ty  is  attached,  and 
to  which  the  woman  so  applying  is  entitled,  may 
be  pntered'in  the  books  of  m»  sodety  in  the 
aame  «ir  int««ded  tame  of  the  woman  as  a 
.inanied  waman  entitled  to  her  sepante  use,  aad 
4t  shall  b»the  doty  ef  Baeh  committee  or  tmstew 
<tacaiis»  the  same  to  be  so  8iiteMd,and  thereupon 
so^'  share,  beneAt,  debentwe,  riglit,  or  elaiita 
<Uu^  be  deemed  t»  be  tlie  eepamte  property  of 
such  woman,  and  shall  be  tnasfenkbR  and  pay- 
able widt  all  dividends  and  pMfits  thereon  as  if 
she  were  an  nnmanied  womsm ;  pmnAtd  that  if 
any  sank  shsr«,  benefit,  debenture,  right,  or  claim 
has  btan  ohhwatid  by  a  mitried  woman  by  means 
of  moneys  of  bcr  hiwband  withoat  his  oonsent, 
th«  Cowt  mqr,  upon  an  application  noder  seo- 
tiOB  nina  ol  this  Act,  order  the  same  and  the 
Vol..  XLVIII.    Uw  Jour.  Stat. 


dividends  and  profits  thereon,  or  any  part  thereof, 
to  be  transferred  and  paid  to  the  husband. 

6.  Nothing  herein-before  contained  in  reference 
.ia.monevs  deposited  in  or  annuities  granted  by 

savjngs  banks  or  moneys  invested  in  the  funiu 
or  in  shares  or  stock  of  any  company  shall  as 
against  creditors  of  the  husband  give  validity  to 
any  deposit  or  investment  of  moneys  of  the  hus- 
band made  in  fraud  of  such  creditors,  and  any 
moneys  so  deposited  or  invested  may  ,^e  followed 
as  if  this  Act  nad  not  passed. 

7.  Where  any  woman  married  after  the  passing 
of  this  Act  shall  during  her  marriage  oecome 
entitltd  to  any  personal  property  as  next  of  kin 
0*  one  of  tbe  next  of  kin  of  an  intestate,  or  to 
any  turn  of  money  not  exceeding  two  hundred 
pounds  under  any  deed  or  will,  such  property 
shall,  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same,  belong  to 
the'woman  for  her  separate  use,  and  her  receipts 
alone  shall  be  a  good  discharge  for  the  same. 

8.  Where  any  freehold,  copyh^,  or  onsio- 
maiyhold  property  shall  descend  upon  any  woman 
manned  after  the  pftssing  of  this  Act  as  heiress  or 
eo-hciiesB  of  eri  intestate,  the  rents  and  pto6t»'of 
such  property  ^dH,  tfuMeet  and  without  'pr^bdice 
t«'t;heitnnta  of 'any -settlement  affecting  the  same, 
belong  to  such  woman  for  her  separate  use,  and 
her  recaipta  alone  shall  be  a  good  discharge  for 
thesame.- 

9.  In  any  question  between  husband  and  wife 
as  to  property  declared  by  this  Act  to  be  the 
separate  property  of  the  wife,  either  party  may 
apply  by  summons  or  motion  in  a  summary  way 
either  to  the  Court  of  Chancery  in  England  or 
Ireland  according  as  such  property  is  in  England 
or  Ireland,  or  in  England  (irrespective  of  the  value 
of  the  property)  the  judge  of  the  County  Court 
of  the  district  in  wliich  either  party  resicies,  and 
thereupon  the  judge  may  make  such  order,  direct 
such  inquiry,  and  award  such  costs,  as  he  shall 
think  fit ;  provided  that  any  order  made  by  such 
•judge   shall  be   subject  to  appeal  in  the  same 

manner  as  the  order  of  the  same  judge  made  in  a 
pending  suit  or  on  an  equitable  plaint  would 
have  been,  and  the  judge  may,  if  either  party  so 
require,  hear  the  application  in  his  private  room. 

10.  A  martied  woman  may  efllset  a  policy  of 
insurance  upon  her  own  fife  at  the.  Hfe  of  her 
husband  for  her  separate  use,  and  the  same  and 
•11  benefit  thereof,  if  exi^eseed  on  the  fade  of  it 
io  be  eo  elieoted,  shall  enure  aooonHngty,  and 
tiie  Contract  in  such  policy  shall  be  as  vabd  as  if 
made  with  an  unmarried  woman. 

A  policy  of  insurance  effected  by  any  manied 
man  on  his  own  Ytfe,  and  expressed  upon  the  fisoe 
of  it  to  be  for  the  benefit  of  his  wife  or  of  his 
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wife  and  children,  or  any  of  them,  shall  enure 
and  be  deemed  a  tmst  for  the  benefit  of  his  wife 
for  her  separate  use,  and  of  his  children,  or  any 
of  them,  according  to  the  interest  so  expressed, 
and  shall  not,  so  long  as  any  object  of  the  trust 
remains,  be  subject  to  the  control  of  the  husband 
or  to  his  creditors,  or  form  part  of  his  estate. 
When  the  sum  secured  by  the  policy  becomes 
payable,  or  at  any  time  previously,  a  trustee 
thereof  may  be  appointed  by  the  Court  of  Chan- 
cery in  England  or  in  Ireland  according  as  the 
policy  of  insurance  was  effected  in  Engliuad  or  in 
Ireland,  or  in  England  by  the  judge  of  the 
County  Court  of  the  district,  or  in  Ireland  by 
the  chairman  of  the  Civil  Bill  Conrt  of  the  division 
of  the  county  in  which  the  insurance  office  is 
situated,  and  the  receipt  of  such  trustee  shall  be 
a  good  discharge  to  the  office.  If  it  shall  be 
proved  that  the  policy  was  effected  and  premiums 
pud  by  the  husoand  with  intent  to  dd'raud  his 
creditors,  they  shall  be  entitled  to  receive  out  of 
the  sum  secured  an  amount  equal  to  the  pre- 
miums so  paid. 

11.  A  married  woman  may  maintain  an  aotioB 
in  her  own  name  fur  the  reooveir  <^  any  wagea^ 
earnings,  money,  and  property  by  this  Act  do* 
Glared  to  be  her  separate  property,  or  of  any 
propertr  belonging  to  her  before  marriage,  and 
which  ner  husband  shall,  by  writing  under  his 
hand,  have  agreed  with  her  shall  belong  to  her 
after  marriage  as  her  separate  property,  and  slva 
shall  have  in  her  own  name  the  same  remedies, 
both  civil  and  criminal,  against  all  persons  whom- 
soever, for  the  protection  and  security  of  such 
wages,  earnings,  money,  and  property,  and  of  any 
chattels  or  other  property  purchased  or  obtained 
by  means  thereof  for  her  own  use,  as  if  such 
wages,  earnings,  money,  chattels,  and  property 
belonged  to  her  as  sn  unmarried  woman  ;  and  in 
any  indictment  or  other  proceeding  it  shall  be 
sufficient  to  allege  such  wages,  earnings,  money, 
chattels,  and  property  to  be  her  property. 

12.  A  husband  shall  not,  by  reason  of  any 
mairiage  which  shall  take  place  after  this  Act 


has  oome  into  operation,  be  liable  f<or  the  debta 
of  his  wifs  oootraoted  before  marriage,  but  the 
wife  shall  be  UabletobB'fued  forvaadttty  pio- 
perty  belonging;  to  bar  tat  he»  separate  u«e  soall 
DC  liable  to  satisfy,  such  debta  as  if  she  had  con- 
tinued unmarried. 

l.i.  WiuTe  in  England  the  husband  of  any 
woman  having  separate  property  becomes  charge- 
able to  any  union  or  parish,  the  justices  having 
jurisdiction  in  such  union  or  parish  may,  in 
petty  sessions  assembled,  upon  application  of  the 
guardians  of  the  poor,  issue  a  summons  against 
the  wife,  and  make  and  enforce  such  order  against 
her  for  the  maintenance  of  her  husband  as  by  the 
thirty-third  section  of  "  The  Poor  Law  Amend- 
ment Act,  1868,"  they  may  now  make  and 
enforce  against  a  husband  for  the  maintenance 
of  his  wife  who  becomes  chargeable  to  any  union  , 
or  parish.  Where  in  Ireland  rehef  is  given  under 
the  provisions  of  the  Acts  relating  to  the  relief  of 
the  destitute  poor  to  the  husband  of  any  woman 
having  separate  pMnMitr,  the  coat  price  of  sndk 
relief  is  hereby  aeeuuea  to  be  a  loan  from  the 
guardians  of  tne  noion  in  which  the  aaoM  ihaU 
be  girea,  and  shall  be  recover^e  from  soeh 
woman  a*  if  she  were  a  feme  sole  by  each  «ad 
the  same  actions  and  proceedings  as  money  lent. 

"^  14.  A  married  woman  having  separate  proper^ 
shall  be  subject  to  all  such  liabihty  for  the  main- 
tenance of  her  children  as  a  widow  is  now  by  law 
subject  to  for  the  maintenance  of  her  children  : 
Provided  always,  that  nothing  in  this  Act  shall 
relieve  her  husband  from  any  liability  at  present 
imposed  upon  him  by  law  to  nuuntain  her 
children. 

15.  This  Act  shall  come  into  operation  at  the 
time  of  the  passing  of  thu  Act. 

16.  This  Act  shall  not  extend  to  Scotland. 

17.  This  Act  may  be  cited  as  the  "Mansed 
Women's  Property  Act,  1870.** 


Chap.  94. 
The  Mtdkal  Officers  Superannuation  Act,  1870. 


ABSTRACT  OF  TBB  BNAOmiNTd. 


1.  Power  to  guardiant,  with  consent  of  Poor  Law  Board,  to  grant  gi^MnininuUion  iihmnue  to. 

qficert  in  certain  ca$es. 

2.  No  atlouianee  to  be  allowed  without  a  certificate  (ffui^eotor, 

3.  Short  title.    Comtruction  qf  Act.  ,,.    , 
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Ajx  Act  to  provide  for  Superannuation 
Ajlowanoes  to  Medical  Officers  <^ 
Unions,  Districts,  and  Parishes  in 
England  and  Wales. 

(9th  August  1870.) 

'Wkkreas  it  is  expedient  that  provision  should 
be  made  to  eoable  superannuation  allowances  to 
be  f^nted  to  medical  officers  of  unions,  districts, 
and  parishes  in  England  and  Wales,  who  become 
disabled,  either  by  infirmity  ot  age,  to  discharge 
the  duties  of  their  offices  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Bxcellent  Muesty,  by  and  with  the  advice  and 
consent  of  the  Lor^  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  board  of  gnardieais  of  any  union  or 
p«dah,  and  the  bowd  of  nranagemetit  of  any 
district,  may,  at  their  discretion,  with  the  consent 
of  the  Poor  Law  Board,  grant  to  any  medical 
officer  ot  such  unicm,  dis^ict,  or  parish  an  annual 
aUowanoe,  under  and  subjeot  to  tbe .  pronsions 
of  the  Act  to  provide  for  superaanuatioB  allow- 


asces  to  officers  of  the  unions,  passed  in  the 
twenly-seyenth  and  twenty-eighth  year  c^  the 
rdgn  of  Her  Majesty,  chapter  for^-two,  not^ 
withstanding  such  medical  officer  shall  not  have 
devoted  his  entire  time  to  the  services  of  the 
union,  distriet,  or  pftrish,  and  such  allowance 
shall  be  paid  out  of  the  common  fund  of  the 
union  or  district,  or  out  of  the  poor  rate  of  the 
parish,  as  the  case  may  require,  exclusively,  and 
no  contribution  shall  be  made  thereto  out  of  vty 
moneys  voted  by  Parliament. 

2.  No  allowance  shall  be  obtained  by  any 
officer  under  this  Act  on  the  eround  of  peiw 
manent  infirmity  of  mind  or  body  unless  a  poor 
law  in8pect<Mr,  or  some  perXMi  in  that  behalf 
authorised  by  the  Poor  Law  Board,  ahall  have 
first  certified  that  in  his  opinion  sudi  officer  has 
by  reason  of  such  infirmi^  beeome  incapable  of 
performing  the  duties  of  his  office  with  efficiency. 

3.  This  Act  may  be  called  "The  Medical 
Officers  Superannuation  Act,  1870,"  and  shall 
be  construed  in  Uke  manner  as  in  the  Poor  Law 
AmendnRnt  Act,  1834,  and  the  subsequent  Acts 
eitending  or  ■^'"en'faig  the  same. 


Chap.  95. 
7%«  Pattengers  Act  Amendment  Act,  1870. 


ABSTRACT  OP  THB  JBNACTlf8NTS. 

\.  Short  title.  ' 

2.  CoTistruction  of  Act. 

3.  Authority  by  Secretary  of  State  to  carry  nanel  and  mUitery  stores  in  passenger  ships. 


An  Act  to  authorise  the  carriage  of 
ITaval  and  MiEtary  Stores  in  Pas* 
senger  Ships.  (9  th  August  1870.) 

Whebeas  by  section  twenty-nine  of  the  Pas- 
sengers Act,  1855,  it  is  enacted  that  "  no 
"  passenger  ship  shall  dear  out  or  proceed  to 
"  sea  if  were  shall  be  on  board  as  cargo,  horses, 
"  cattle,  gunpowder,  vitriol,  lucifer  matches, 
"  f(uano,  or  green  hides,  nor  if  there  shall  be 
"  on  board  any  other  article  or  number  of  articles, 
"  whetiier  as  cargo  or  ballast,  which,  by  reaaon 
"  of  the  nature  or  quantity  or  mode  of  stowage 
".itiieceof,  shidl,^  iHatr  sioxly  or  odlectively,  be 
"  deemed  by  the  emigration  officer  at  the  port 
"  of  clearance  likely  to  endanjier  the  health  or 
"  lives  of  the  passengers,  or  the  safety  of  the 
"  ship:" 


And  whereas  it  is  expedient  that  any  of  Her 
Majesty's  Principal  Secretaries  of  State  should 
be  empowered  to  authorise  the  carriage  in  pas- 
senger ships  of  naval  and  military  stores  when- 
ever reqiMRta  for  the  public  service  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  The  Passengers 
Act  Amendment  Act,  18/0. 

2.  This  Act  shall  be  construed  as  one  with  the 
Passengers  Act,  IS55,  (in  this  Act  referred  to  as 
the  principal  Act,)  and  the  Passengers  Act 
Amendment  Act,  1863. 

c  c  2 


Digitized  by 


Google 


404 


STATUTBS  m  VH£  BSALM. 


[<ausLaBy 


3.  Aav  one  at  Her  Mqeity's  Pfineipal  Sea*- 
tariei  of  State  may,  hj  order  under  Bh  hand, 
anthorise  the  earriaf^  aa  cari^o  in  any  pauenger 
ship  (subject  to  sach  conditions  and  dirMtioM 
as  may  be  specified  in  the  order)  of  naval  and 
military  stores  for  the  public  servioe,  and  suok 
stores  ma^,  notwithstanding  anything  eotitained 
in  the  prmoipal  Act,  be  carried  accordingly  in 
such  passenger  ahip. 

Such  order  shall  be  addressed  to  the  emigration 
officer  or  person  performing  the  duties  of  emigra- 


tion ofiotr  at  Urn  port  ef  deannee.  and-  ahaU  U 
by  him  countersigned,  and  delivered  to  the  mtatw 
or  the  pMsenger  slio'to  iiUolrit  caCentr  and  «ball 
b»  delimted  vp  bf  tta  rtkttw  te4he  duof  offieer 
tit  Costems  at  tte  piai.wlMRtltralorM  ut  dj*- 

«lMVg«li. 

The  master  shall  comply  witkall  the  eonditioiM 
and  directions  specified  m  the  order,  and  noo- 
compliance  tbeiwrith  shall  be  daemed  non-com- 
pliance with  the  requirernents  of  the  said  section 
twenty-nine  of  the  principal  Act, 


Chap.  96. 
JTie  Appropriation  Act,  187(K 


ABSTRACT  OV  TBI  BNAOTMINTB. 

Grant  out  pf  ContoUdated  Fund. 

1.  Utue  0/  2i,281,493/.  out  of  tie  Consotidated  Fund. 

2.  Po«*rfor  the  Treatur)/  to  borroit.  

■  Jppr(^riatio»^Grtu^$.     i    ,  , 

3.  Appropriation  qf  aunu  voted  for  tupply  terviee. 

4.  Treasury  may,  m  certain  cases  qf  exigency,  antiorite  expenditure  unprovided  for  :  praitidtdttttltAe 

aggregate  grants  for  the  navy  services  and  for  the  army  services  retpectively  be  not  eteeeded. 

5.  Sanction  for  navy  and  army  expenditure  for  1868-9  unprovided  fbr.    ■■  '    -       i     :i    : 

Permanent  Regulations  a»  to  eertain  Paywitnt*. 

6.  Regulatimu  as  to  Ha^pajf, 

7 .  Deelaratioiu  to  be  midi  in  entain  catts  btfore  receipt  (jf  sums  appropriated.    ' 

8.  Short  title  (tf  Act.  ' 

BeheduUs. 


An  Act  to  apply  a  sunn  out  of  Jbhe 
Consolidated  Fund  to  tlie  service  of 
the  ypar  ending  the  thirty-first  day 
of  luuch.  one  thousand,  eight  hundred 
and  ativenty^one,  and,  to  appropriate 
the  Sdppties  granted  in  this  Session 
of  ParHament.   '    (lOth  August  1870.) 

Idost  Gtaciowi  Sorcrcifin, 
We,  Your  M^eslor's  mast  dutiful,  -and  loyal 
subjects,  the  CominonA  of  th«  United  Kingdom 
of  Ureat  firitaia  and  Ireland,  in  Parliament  as- 
sembled, towards  niaiuBg  good  the  supply  which 
we  have  ofaeerf«lly  gnajxi  to  Your  Majesty  in 
this  session  of  Parliament,  have  resolved  to  grant 
onto  Your  M^esty  the  sum  heKia-»ft«z  mep- 
tiaaicd;  and  do  theNf«M  neat  humbly  beseeah 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  moat  JgscoeUent  Mi^tr, 
by  and  with  the  advi<;e  anil  consent  of  tb^  Lords 
Spiritual  and  Temporal,  and  Commons,  in  tl\ia 
(tresent  Parliament  assembled,  an^  by  the  avtho- 
rily  of  the  satoe,  as  follows :... .    ,.,.'. 


Orm»iout.ofContoUdate^.tiund^^, 

1.  Ilic  Commissioniers  of  Her  Majcsfy's  Trea- 
sury for  the  tirfie  being  may  isSue  out  of  the 
Consolidated  t'und  of  the  United  Kingdom  of 
CJreat  Britain  and  Ireland,  and  spply  tdw&rds 
Iiiuking  good  the  sup])ly  granted  to  Her  Majesty 
for  the  service  of  the  year  ending  on  the  thirty- 
fii-st  day  of  March  one  thousand  eight  hundred 
and  seventy-one,  the  sum  of  twenty-four  million 
two  hundred  and  eighty-one  thbi^saiid  IbBJ;!!!"!- 
dred  and  niuety-three  pounds.    .  ""''■•';'!" 

•2.  The  ComniissfblSfe's'bf  H*f*<8jeSty*«  Trea- 
sury may  borrow,  from  time  to  time,  on  the  otedit 
of  the  said  sum  of  twenty-four  million  two  hun- 
dred and  eighty-one  thousand  four  hundred  »nJ 
ninety-three  pounds,  ar»y  sum  or  sums  of  equal 
or  less  amount  in  the  whole,  and  shall  repay  the 
money  so  borrowed,  Avith  interest  not  exceeding 
five  pounds  per  centum  per  annum,  out  of  ihe 
growing  produce  of  the  Consolidated  Fund,  at 
any  period  not  late* 'thitf '««'■' ftWl' aMeoeeding 
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iftuitat  ttf'ihat' m  wfaM  the  aiid  :mnM  ware 
Ddrrewed,'      • 

'  Any  marM'  boiRMWd' «haU  be  placed  io  the 
indit dtih»  aoooo&t of  tierMajee^a fExoiMabeti 
aoid  shtdl  tarn  |Mrt  «f '  Ihe  alii-  CkmooUasted 
Fund,  and  be  available  in  any  nmnner  ia  whkb 
etaeh  hittd  is  a^MlaUa. 

'    '   '   App^ropriatiiHi^f -GrmiUt, 

3.  All  sums  granted  \j  this  ,Aci  aitd  the  bibet 
Acts  inentionea  in  Schedule  (A.)  annexed  to  this 
Act  out  of  the  said  Consolidated  Fund  towards 
making  good  the  supply  granted  to  Her  Majesty, 
amounting,  as  appears  by  the  said  SchedulcL  ;n 
the  aggregate  to  the  sum  of  forty-two  million  ' 
eight  nundred  and  forty-five  tho^s^md  si;^  hun-i 
dred  and  eighty-four  pounds  seven  shillings  and 
twopence,  are  appropriated  and  shall  be  deemed 
to  have  been  appropriated  as  6oib itha  idstC'Of  thci : 
passing  of  the  ntst  of  the  Acts  mentioned  in  the 
said  Schedule  (A.)  for  the  purposM  and  services 
expressed  in  Schedule  (B.)  annexed  hereto. 

llie  abstract  of  schedules  and  schedules  annexed 
hereto,  with  the  notes  (if  any)  to  such  schedules, 
shall  be  deemed  to  be  part  of  this  Act  in  the  satme 
manner  as  if  they  had  been  contained  in  the 
'bodythcno^.  ■■  ,.. 

4.  If  a  necessity  arise  for  incunfaif  dipenditute 
not  provided  for  in  the  sums  appropriated  to 
naval  and  military  services  >  bjr  tkia  A-ot,  and 
which  it  may  be  detrimental  to  the  public  service 
to  postpone  until  provision  can  be  made  for  i^  by 
Parliament  in  the  usual  course,  each  of  the 
departments  entrusted  with  the  control  over  the 
■aid  services  shall  forthwith  make  application  in 
writing  to  the  Commissioners  of  Her  Mtgesty's 
Treasury  for  their  authority  to  deflray  temporanly 
yMcii  «<penditure  eut  of  any  surpluses  which  may 
have  b«0n  <>i;. which  may  be  jsffecled  by  the  saviiy; 

i.ofezpeiuliture  upon  votes. within  the  same  depaii- 
.HBCB^  and  in  such  application   the  department 
vidwU  represent  to  the  Commissioners  of  the  Trea- 
'enrT'  the  circumstances  which  may  render  such 
[.•dditiiinal  expenditure  necesaaryt^and  thereupon 
'tinwid  Conunissioners  may  authorise  the  expen- 
ditaie<anpr(ivided  for  as  aforesaid  to  oe  tempo- 
rarily defrayed  out  of  any  surpluses  which  may 
have  been  or  which  maybe  effected  as  aforesaid 
upon  votes  within  the  same  department ;  and  a 
-tSMBemen^  showing  all  cases  in  which  the  naval 
iikad'   nulitary    departments    have    obtained    the 
-ii»llation.,'Of;  the  said  Commissioners  to  any  ex- 
lifcnditWNtBot  provided  for  in  the  respective  votes 
ItUOBeSMdj.lV^coinpaDied  by  copies  of  the  represen- 
•i  tationa  miide  to  them  by  the  said  departments, 
^  ahaiU'  be  laid  before  the  House  of  Commons  with 
•.^e  appBopriation  accounts   of  navy  and   army 
iiaetviee*  fcu;ithe  year,  in  order  that  such  proceed- 
vHtgaiBajr  bie  submitted  for  the  sanction  of  Parlia- 
ment, and  that  provision  may  be  made  for  the 
deftcienctes  upon  the  aeveral  votes  for  the  said 


acrvieea  in  aqch   numner  sa  P^ojiajnent  may 

detotnisis.     ,        .     . 

~   The^C^imnusnoners  of  the  Treasury  shall  not 

Authonfe  aiiy  expenditure  -which  may  cause  an 

bxcess  upon  &e  aggregate  s\mu  appropriated  by 

Ibis  Aot.,for  naval  services  and  for  army  services 

tieapeetively. 

5.  Whereas  the  Commissionera  of  the  Treasury, 
under  the  powers  vested  in  them  by  the  Act  of 
the  session  held  in  the  thirty-first  and  thirty- 
seeond  years  of  the  reign  of  Her  present  Majesty, 
chapter  eighty-five,  have  authorised  expenditure 
not  provided  for  in  the  sums  appropriated  to 
navai  and  military  services  by  the  said  Act  to  be 
'temporarily  defrayed  out  of  stvpluses  so  fw  aa 
such  sijrpliMee  ^iU  extend  which  have  arisen  by 
ike  savmg  of  expenditure  upon  votes  within  the 
same  department    for  the    year  ended  on  the 

,  t)vrt9-^ti  d|ay  of  March  one  thousand  eight 
hundred  and  sixty-nine,  as  follows  : 

':Ut.  One  hundred  and   thirty-four    thonsand 
.(  ,, ,    ..three  hmid^.d  and  fi£ty-sBv^  pounds  ten 
shillings  and  threepence  fpr.bavy  sertices 
improvided  for  in   the  grants   for  Havy 
...    iservices  for  the    said    year,    temporarily 
defrayed. to  the  extept  of  one  hundred 
.■  ,'       .and  thirty-four  thonsand  three  hundred 
,  ,       '  and  fifty-seven  pounds  ten  shillings  and 
' , ,   I  ■.   threepence  out  of   surpluses  to  the  said 
last-mentioned  ambunt,  which  have  arisen 
,     , .       ,  If  pon  .certain,  votes  for  navy  services  for  the 
same  year: 
2d.  Three  hundred  and  thirty-four  thousand 
'    aix  hundrari  and  forty-seven  pounds  seven 
shillings  and   elevenpebce  tat  army  ser- 
vices unprovided  for    in   the  geants  for 
,  army  serxaces  for  the  said  year,  tempo- 
'   '  ^     '  rarily  defrayed  to  tiie  extent  of  three  hun- 
'     .dred  and    one  thousand .  nine    hundred 
,         ,  pounds  tl^e  shillii^gs  and  eightpence  out 
of  sorpluses   to  the  said  last-n^ntioned 
amount.  Which  have  arisen  upon  certain 
Ttites  tcft  army  services  for  the  same  year, 
-and   by  the  application  of   the  sum  of 
thirty- two  thifusand  seven  hundred  and 
forty-seven    pounds    four    shillings    and 
threepence,  beiiig  the  smn  which  nas  been 
realieed  in  excess  of  the  estimated  appro- 
priations in  aid,  the  said  two  sums  making 
together  the  sum  of  three  hundred  and 
thirty-four   thousand    six   hundred   and 
A^tyUeiren   pounda  seven   ahillinga  and 
elevenpence ; 
Tt  is  enacted  that  the  application  of  the  said  sums 
to  cover  the  said  deflcieaciea  is  hereby  sanctiMied. 

Ftmmumt  RegvUttions  as  to  etrtmn  Papmmta. 

6.  The  following  regulations  shall  be  observed 
with  respect  to  the  application  of  any  sum  granted 
'by  this  Act,  or  by  any  Act  that  may  hereuter  be 
passed,  for  the  half  pay  of  officers  of  Her  Ma- 
jesty's forces ;  that  is  to  say. 
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<1.)  No  person  shaU  receive  any  half  pajr  wlto^ 

(a.)  Was  under  the  age  of  sixteen 

yews  at  the  time  when  the  regiment, 

troop,  or  company  in  whioh  he  served 

was  reduced ;  or 

(b.)  Did  not  do  actual  service  in  gome 
regiment,  battalion,  troop,  or  company 
in  Her  Majesty's  service,  except  in  cases 
in  which  the  oommission  was  received 
under  circumstances  which  did  not, 
according  to  the  regulations  of  the 
Army,  require  the  officer  to  serve ;  or 

(c.)  Has  resigned  his  commission, 
and  has  had  no  commission  since  such 
resignation  : 
(2.)  No  put  of  any  sum  granted  for  half  pay 
as  aforesaid  shall  be  allowed  to  any  person 
by  virtue  of  any  warrant  or  appomtment, 
except  to  snch  person  as  would  have  been 
othenrise  entitled  thereto  as  a  reduced 
officer: 
(3.)  No  person  shall  receive  any  part  of  any 
sum  granted  for  half  pay  for  any  time 
during  whioh  he  holds  any  other  military 
employment  of  profit  under  Her  Majesty 
or  in  Her  Majesty's  colonies  or  possessions 
beyond  the  seas,  except  the  holders  of  any 
staff  or  garrison  appointments  or  appoint- 
ments in  the  militia,  yeomaniy,  volunteer. 
Or  other  reserve  forces  of  Her  Majesty, 
who  may,  with  Her  Majesty's  approbation, 
signified  by  one  of  Her  Mtyesty's  Principal 
Secretaries  of  State,  receive  the  half  pay 
to  which  they  would  respectively  be  en- 
titled if  they  held  no  military  employment 
of  profit  under  Her  Majesty : 
(4.)  No  person  shall  receive  any  part  of  any 
sum  granted  for  half  pay  for  any  time 
during  which  he  holds  any  civil  employ- 
ment of  profit  under  Her  Miqesty,  or  m 
Her  ME^esty's  colonies  or  possessions 
beyond  the  seas,  except  as  hereafter  men- 
tioned, that  is  to  say : 

(a.)  Such  persons  as  hold  appoint- 
ments in  Her  Majesty's  household  may 
receive  the  fall  amount  of  their  hau 
payj 

(6.)  Where  the  annual  emoluments 
of  any  civil  employment  of  profit  held 
by  any  person  entitled  to  half  pay  do 
not  exceed  three  times  the  amount  of 
the  highest  rate  of  half  pay  attached  to 
the  rank  by  virtue  of  which  he  claims 
to  receive  half  pay,  such  person  may, 
with  Her  Mi^esty's  pleasure  to  that 
effect,  signified  by  the  Commissioners 
of  Her  Mt^esty's  Treasuiy  through  one 
of  the  Principal  Secretaries  of  State, 
receive  the  half  pay  to  which  he  would 
be  entitled  if  he  held  no  such  employ- 
meat  of  profit ; 

(c.)  Where  the  annual  emoluments  of 
any  civil  employment  held  by  uiy  per- 


8on  entitled  to  half  pay  exceed  three 
times  the  amount  of  such  highest  rate 
of  half  pay  as  aforesaid,  but  fall  short 
of  four  times  such  amount,  the  holder 
of  such  employment  noay,  with  Her 
Majesty's  pleasure,  signified  in  the 
manner  aforesaid,  receive  so  much  half 
pay  as,  added  to  the  emoluments  of  his 
civU  employment,  will  together  make 
up  four  times  the  amount  of  such  half 
pay: 

(d.)  Where  the  Commissioners  of  Her 
Majesty's  Treasury  are  of  opinion  tiiat 
the  employment  of  tnilitaiy  officers  in 
the  colonies  or  elsewha«  in  civil  situ- 
tions  of  responsibility  with  small  emolu- 
ments will  be  condudve  to  economy, 
and  thereby  beneficial  to  the  public  ser- 
vice, the  said  Commissioners   may  au- 
thorise the  receipt  of  half  pay  by  m&tiiy 
officers  notwithstanding   their  employ- 
ment in  a  civil  situation  : 
(6.)  In  every  case  the  officer    authorised  to 
receive  half  pay  with  the  salary  or  emolu- 
ment of  any  military  or  civil  employmeitt 
shall  specify  in  his  denlaration  by  this  Act 
required  the  other  military  or  civil  em- 
ployment which  he  may  hold  : 
(6.)  An  account  shall  be  laid  before  ParUament 
in  every  year  with  the  army  estimatm  of 
the  number  of  officers  who  aie  aUeved  to 
receive  half  pay  with  civil   employment, 
speciiying  tiie  namaes  of  «uch  officers,  wi(h 
the  respective  amounts  of  their  half  paf, 
and  their  emoluments,  and  distiaguiahiijg: 
in  every  suoh  accoimt  the  officers  to  whom 
Bucb  half  pay  has  been  allowed  subsequest 
to  the  last  account.  i 

7.  No  person  shaU  receive  any  part  of  any 
ffmnt  which  maybe  made  in  pursuance  of  this 
Act,  or  any  Act  hereafter  to  be  passedj  for  half 
pay,  or  army,  navy,  or  civil  non-etteetive  senrices, 
until  he  has  subscribed  such  declaration  as  nvy 
from  time  to  time  be  prescribed  by  the  Comnus- 
sioners  of  the  Treasury ;  provided  that  whenever 
.payment  on  account  of  any  of  the  above-named 
services  is  made  at  more  frequent  intervals  than 
once  in  the  quarter,  it  shall  be  lawfiil  for  the 
Commissioners  of  the  Treasury  to  dispense  with 
the  i)roduction  of  more  than  one  declaration  in 
respect  of  each  quarterly  period  ;  and  such  decla- 
ration may  be  made  and  subscribed  before  any  of 
Her  Majesty's  justices  of  the  peace,  notary  public, 
or  resident  minister  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  the  colonies  or 
dominions  of  Her  Majesty;  and  when  such 
declarations  are  taken  abroad  they  may  be  made 
and  subscribed  before  a  British  minister,  secre- 
tary of  embassy,  secretary  of  legation,  consul,  or 
British  chaplain,  or  before  a  notary  pubhc  or 
some  magistrate  or  other  person  competent  to 
administer  such    declarations;    and    as  regards 
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naval  services  before  the  Lord  Hiprh  Admiral  or 
a  Lord  Commissioner  or  Secretary  of-  the  Admi- 
ralty, or  a  superintendent  of  a  dockyard,  victual- 
ling, or  medical  establishment,  or  before  an  ofiSoer 
b  command  of  one  of  Her  Mf^esty's  ships,  or  a 
chaplain  serving  on  board  one  of  He^  Majesty's 
ships ;  and  such  declarations  for  atmv,  navy,  and 
dnl  serrices  may  also  be  made  and  subscribed 
before  any  other  person  now  by  law  authorised  to 
administer  or  receive  such  declarations,  or  before 


any  of  the  persons  appointed  to  examine  vondiera 
in  the  office  of  the  Paymaster  General,  in  the 
manner,  and  under  the  pains,  penalties,  and  for^ 
feitutes,  specified  in  an  Act  p«Msed  in  the  session 
held  in  the  fifth  and  sixth  years  of  the  reign  of 
His  late  Mtjesty,  chapter  sixty-two,  for  the  abo- 
lition of  unnecessary  oaths. 

8.  This  Act  may  be  dted  for  all  pvrposes  as 
"The  Appropriation  Act,  1870." 


Abstract  of  Schbdulss  (A.)  and  (B.)  to  whieh  this  Act  refers. 


SCHKDULB  (A.) 

£  $.  d. 

Giants  out  of  the  Consolidated  Fund 42.845,684    7    2 


ScHEDVLK  (B.)— Appropriation  of  Grants. 


Part  \.  Deficiencies,  1868-69  and  pritn  years 
Fhrt  n.  Supplementary,  1869-70 


1870-71  :— 


PartllL  Navy 
Fart  IV.  Army 


Fart  y.  CSvil  Services,  Class  I. 


Part  VI. 
Part  VII. 
Part  VUL 
Part  IX. 
PartX. 
Part  XL 


Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 


rasas  II. 
Chiss  III. 
raass  IV. 
Class  V. 
Class  VI. 
Class  VII. 


Total  Civil  Skrvioks    ■. 
Pkrt  XII.  Revenue  departments    - 
Piurt  XIII.  Vote  of  Credit— War  in  Europe 
Part  XIV.  Exchequer  Bonds 
PartXy.  Miscellaneous  • 


£ 

1,467,463 

1,707,742 

3,985,380 

1,689,870 

620,693 

613,767 

88,982 


SCHKDULX  (A.) 


Grants  out  op  thr  Conbolidatbd  Fund. 

For  the  service  of  the  years  ending  3l8t  March  1869  and  1870, 
and  for  preceding  years ;  £ 

Under  Act  33  Vict.  cap.  6.  s.  1,    -  -  - 

!  For  the  service  of  the  year  ending  3l8t  March  1871 ;  viz. 

Under  above  Act.  s.  2 9,000,000 

Under  Act  33  Vict.  cap.  31 9.000,000 

Under  thU  Act 24,281,493 


£  «.  d. 
237,289  7  2 
326.902    -    - 


9,370.630 
12,965,000 


10,063.797 

6,426,720 

2,000,000 

1,300,000 

165,446 


42,846,684    7    2 


£ 
664,191 


d. 
2 


Total 


•    42,281,493    0    0 

.€42.845,684     7    2 
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[<nMisilsj 


ScacDULB  (B.)— Part  f. 


OKnciBNeiss. 


Seajoyvhi  of  1^um8  granted  to  make  good  deficiencies  «n  <bfe'aeV^iU''^l6iU''fieniJ'^^jiMiflSi^ 
mentioned  for  tlie  ye^  ended  on  ihe  Slat  day  of  March  1^9,  and  for  prthidBag'fil^ ;  Vk.:—_ 


GtASS  I. 


r  Britiah  embasay  houses,  Paris  aod  Madrid 
' .  R^es  for  government  Pnqierty        r 


Class  IL  -* 


C&A88  III.  •< 


M 

M 
%< 

M 
GO 

•1 

M 
>' 


Treaanry 

Chief  Secietaiy.to  Lord  Lieatmunt  qf  Iiiel«n4  ,  r.  i 
Commissioners  of  Works^  En|$Uad  -  *     ,  - 

Lnnacy  conunission,  England  '•  •      .      • 

Printing  and  stationery    -  ■  -     i 

Fisherr  Doard  ...»);       ^)         -  ... 

Record  oQfl*,  Irelaodi      -  -  •         ,  .  •■     •  • 

Boundary  surrey        -    ■    .■  •■  -4     •.«».■ .       _.    ,       », 
Charitable  donations,  &o.       .     >  .         „  •,    .    . 

'Police,  counties  and  boroughs.  Great  Britaii^    .•     '    , 
MisoeUaneous  legal  charges,  England  - .       .    .       -,  . 
County  prisons  and  reformatories,  &c.,  CS^fst  Britain 
Convict  establishments  in  the  oolonies    •        ,  •>       .  j 
County  prisons   •       -    .  •»  -  .-t.  „ 

Courts  of  Law  and  Justice,  Scotland     '    .  >    , 
Courts  of  Probate  and  Dirorce  -     ,..,-,.      -  • 

Land  Reinstrr  Office       ^  -  -    v 

Prisons,  Sootumd 


CitASS  IV.  « 


Class  V.  -• 


Class  VI. 


Class  VII.-^ 


■  J  i; 

..1    , 

-}  .'1  r 
-  1. 


•1  !     - 


■1»'l 


CetMtafeilawr'  of  jwlyd 
Dundrum  Qriminal .' 


.;■■<' 


-  l.T  . 


Lunatic  Asylum 

^Admiralty  Court  Registtr 

'Queen's  oolleffes,  Irelana 
Universities,  &o.  Scotland 
Univeroity  of  IiowdoB  -.•.,.-,.- 
Public  education,  Ireland       ... 
Queen's  University,  Ireland 

JNational  Galleiy,  Ireland        ... 

IVeaanry  chest  ■     -  -  t.  ;       . 

Tonnage  bounties  and  liberated  African  department 
China,  Japan,  Siam,  servtEerin ""  "   •"  "  " 

Ditto,    (1864-5,1866-6,1866-7,1967-8)     .      . 
Pitcaim's  Islanders  (1866-7!  -  - 

Snperannuations  and  retired  allowances 
Hospitals  and  infirmaries,  Ireland 

.  Nonconforming  cler^        .■•.'' 

Temp«anr.a>mjniMvona  ,  ,-  .  .        - , ,       . ,  t,  ,  . 
Malta  ana  Alexandria  telegraph      '..  , ,  -,  ^  . ,,  ",,- 
Local  dues  on  shipping        -  •  > 

Ditto,         ditto,      (1867-8). 
Flax  cultivation 

^Acceleration  of  registration        ... 


•    P. 

r..:/.-, 

r 


>. , 


i3t  J  ■>  ;■ 


Inland  -Revenue  Demuiment 
Post  Office  IHtcket  Service 


Total  Civil  Sebvicbs 


Total 


iasv>d'4 

3,802  17  ,3 

849    2  ,7 

•1IW813 

3,019  14  12 

15  11  !4 

13,794    5    3 

1,949  19  'i 

10    3    S 

29,462  11  In 

193    4  -(Oe 

6.040  15  '9^ 

a 
r: 

,3 

u 

;2 


■tm 

4,021    6 
96    1 


699 

308  10  '5 

100  12  10 

4    5    8 


5,922  16   6 

3,216    7   4 

4,568  10   4 

58,443  II  11 

24  11    8 

1,154    8    2 

4  14    8 

6,409  10  II 

WH 

"  T78  "2Tr 
9,516    6    1 


.  £  218,003    0    7 

-       17,728  16.  "fl 

•     *  J-'  . "lySSy  19  11 

UilflKV    Til  i       'l    - 

»>  >'i-i!f887i«9'-)7    2 

I     Hill        I  i      u 

;  i.  vnn  ir.Tfi  ;•  i 
1,,,  '"nj'i/-  'il'  1"  I  .'' 
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SUPPUMBNTAKY. 

ScBptpoui  of  SuvPLJuqt^AST  SvuB  gnated  to  dofrasr  the  chvKes  for  th«  Senriofts  hwein . 
particularly  ine»tioijed  for  the  year  ended  on  the  3fst  day  of  March  I8I7O  j  v\t. ; — 


H 
O 

3 

CO 

> 

6 


Glass  I.  • 
Glass  II. 

Class  III. 
Class  IV. 

f 

Glass  v. 
Class' YI. 
Class  VII. 


'  Harbours  under  the  Board  of  Trade 
' ,  Ratea  ott  GoTemment  fitapetij       - 

Privy  Council  office         -  -    ' 

Lunacy  Commission,  England 

Poor  Law  Commission,  "Brifflsnd     •■'  ' 
.Poor  Law. Commission,  Irmttd 
'Law  charges,  England      -  . .     '    '      . 

Common  law  courts,  England 

Police,  counties  and  boroughs.  Cheat  Britain  • 

Coun^  prisons  and  reformatories,  &c  Great  Britain 

tellaaeous  legal  chaigee,  England 
tsoflawandjustice*  Scotland     •  • 

iter  house,  Effin^mi  • 

mon  law  cports.  Jrmnd 
tabtllstnr,'lrdattd!      ^       ' 
Exhibition 
(Consular  services 
Colonies,  grafts  in  aid     •' 
Tonnage  bounties,  &o. '   • 
l^reasory  chest      •  •  ^ 

SuperaimnationB  and  retired  aUowsnces 

{Malta and  Alenmdria telegnph  and  subddles  to  tetegTsph.obm- 
Jwnies  •  •      .  '        ' 

Miscellaneous  expenses    • 
Acceleration  of  registration    ' 


ItHtaui  Iterenue  department 
Post  Office  packet  service    • 


Total  Civil  Smvion 


Total 


£ 

5.000 

-• 

.  6,800 

3,660 

6,000 

7.400 

2.650 

3.000 

'  3.50) 
14.00) 

8,000 

3,000 

3;700 

1.100 

6,64^ 

8,34fc 

14.700 

'm  1 

4kflO$ 

25,000 

6,000 

Mm_ 

18,000 

1,017 
24,668 

200 

-d 

iWvee; 

• 

22,000 

• 

130,21fi 

£ 

326,90t 

I^CHKOVLK  (B.)— Past.  3. 


Navy. 

S(!HU>DLK  of  Sums  granted  to  defray  the  charges  of  the^AVT  SfcUvrcss  heiein  particaladT 
,  mentioned,  which  will  come  in  ooaise  of  payment  dwing  thtt  year  ending  on  the  Slst  dav  tf 
J    Mar«h  Ip?!;  vis.:—  ■  •  '. 


Vo.         ,         '  

I.' Pot  irages,  &o«  to  61,000  seamen  and  marines         -  •  .      .,      . 

2.  For  victuals  and  clothing  for  seamen  and  marines  -  -  .  . 

3.'  Fat-ti)4  ejcpense  of  the  Admiralty  Office  .    ,  . 

"4^  Far  this  opense  of  the  coast  guard  service,  the  royal  naval  coast  volunteers, 
and  royal  naval  reserve         -  • 

5.  For  the  expense  of  the  several  sdeh^c  departments  oflhe  navy 


Sams  not 
exeeeding 


'£ 

968,867 
169.368 

196,965 
68,794 
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No.' 

6.  For  {he  expense  of  the  dockyards  and  naval  yards  at  home  and  abroad 

7.  For  the  expense  of  the  victualling  yards  and  transport  establishments  at  luime 

and  abroad  ....... 

8.  For  the  expense  of  the  naval  medical  establishments  at  home  and  abroad, 

9.  For  the  expense  of  the  royal  marine  divisions      .    -  -  .   • 

f  10.  For  naval  stores  for  the  building,  repair,  and  outfitting  the  fleet  and  coast  guard 
[10.  For  steam  machinery,  and  t(a  payments  to  be  made  for  ships  building  by  contract 
11..  For  new  works,  buildings,  machinery,  and  repairs  in  the  naval  establishments 

12.  For  medicines,  medical  stores,  &c.  ...  .  .  . 

13.  For  martial  law  and  law  charges  -  -  -  *  . 

14.  For  the  expense  of  various  miisoellaneous  serviiBes        -  •  •  • 

15.  For  half  pay,  reserved  and  retired  pay  to  officers  of  the  navy  and  royal  marines  - 
r  16.  For  military  pensions  and  allowances  ..... 
[  16.  For  civil  pensions  and  allowances             ..... 

17.  For  freight  of  ships,  for  the  victualling  and  conveyance  of  troops,  on  aecoumt 
of  the  army  department       •  •  -      .         • 


Total  Navy  Sbkyicxs 


Sonunot 
exceeding 


£ 

87B,3t3 

69,2S7 

57  ja 

18.12 

779.090 

466,173 

744,232 

73,150 

16,678 

118  J91 

902,100 

635,666 

287,134 

237,340 


-£ 


9,370.630 


ScHXDULB  (B.) — ^Pabt  4. 


Abmy. 

Schedule  of  Sums  granted  ti  defr&y  the  charges  of  'tii6  Atturr  SutiTToBS  herein  putieoktly 
mentioned,  which  will  come  in  cotirse  of  payment  during  the  yeai'  ending  on  Hi*  Slst  day  of 
March  1871 ;  viz. : — 


No. 

1.  For  the  general  staff  and  regimental  pay.  allowances,  and  charges  of  Htt  Mqesty's 

land  forces  at  home  and  abroad,  enilusive  of  India  .  •  .  . 

2.  For  divine  service         ....... 

3.  For  martial  law  -  -  *  ,      •     '  *  "  - 

4.  For  the  hospital  establishment,  services,  and  supplies  .  .  . 

5.  For  the  militia  and  inspection  of  reserve  forces  •  -  •  - 

6.  For  the  yeomanry  cavalry  -  -        ,       - 

7.  For  the  volunteer  corps  -  ...... 

8.  For  the  army  i-es«TBf(»Qes,  including  enrolled  pi»nsione);s         ,7  '    ,<  ,     ■' 

9.  For  the  control  establishment,  wages,  &c.      '  -  -  .„-  ,  |        .''    ,   i". 

10.  For  provisions,  forage,  fuel  and  light,  movement  of  troops,  &c.  -     '      "'     ,' 

11.  For  clothing  establishments,  services,  and  supplies     •  -  >  ~    - 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores,  for  land  and 

sea  service,  including  establishments  of  manufocturing  departments     • 

13.  For  the  superintending  establishment  of,  and  the  expenditure  for,  works,  buildings, 

and  repairs  at  home  and  abroad  -  • 

14.  For  miUtaiy  education     -  -  -  -  '        ,  •    "  " 

15.  For  miscellaneous  services  -  -  .  '     ,        '       . 

16.  For  the  administration  of  the  anny  •  •  .  .  -    . 

17.  For  rewards  for  distinguished  services  -  -  -  -       .    - 

18.  For  the  pay  of  general  officers      -  -  »•  »,,.•,. 

19.  For  the  fuU  pay  of  reduced  and  retired  oiBceB(,  half  pay,  and  the  pnidnse  c^  fiill 

and  half.pay  commissions       •  -  •  -  '  > 


Sums  not 
excesdiag 


4,771.900 

43,400 

45,600 

247,600 

730,000 

Sl,900 

412,400 


820,400 

695,400 
139,300 
^,600 
617,300 
27.300 
,  "73,000 

-Sd8,000 
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Wo. 

20.  Por  widows  pensiona  and  compassionate  allowances  ... 

21.  For  pensions  and  allowances  to  wounded  officers  . 

22.  For  Chelsea  and  KQnunnbam  hospitals,  and  the  in.pensionerB  thereof 

23.  For  the  out.pensioners  of  Chelsea  Hospital,  &c.  ... 

24.  For  superannuation  allowances,  &e.  •  T  ' 

25.  For  the  non-effective  services  of  the  militia,  yeomanry' cavalrf,  and  volunteer  ooips 

TOTAt  A»MT  SkrVICRS  .  .     i 


Snms  not 
exceeding 


£ 
166,300 

20,800 

36,000 

1,220,100 

148,300 

18,000 


12,966,000 


SCHKDCTA  (B.)-..PaM  6. 


■    Civil  Sbkvicss. — Clam  L  . 

.ScBXPULK  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Sbrvicks  herem  parti. 
coUrly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3 1st  dav 
,       of  March  1871;  viz.:— 


1. 

2. 


4. 

6. 
6. 

7. 
8. 

9. 
10. 
11. 

12. 
13. 
14. 
15. 
16. 

17. 

19. 

20. 
21. 


22. 
23. 


For  the  maintenance  and  repair  of  the  royal  palaces  -  .  .  . 

For  the  royal  parks  and  pleasure  gardens    .  .  .  .  . 

For  the  maintenance  and  repair  of  public  buildings  in  Great  Britain ;  for  providing 

the  necessary  supply  of  water  for  the  same ;  for  rents  of  bouses  for  the  temporaiy 

accommodation  of  public  departments,  and  charges  attendant  thereon    . 
For  the  supply  and  repair  of  furniture  in  the  pubuc  departments  in  Great  Britain    • 
For  purchase  of  lands  for  new  palace  at  Westminster        •  ... 

For  the  buildings  of  the  Houses  of  Parliament       .  .... 

For  the  purchase  of  land  and  houses  near  the  Downing  Street  site  for  public  offices 
For  erecting  offices  in  Downing  Street  for  the  Secretaries  of  State  for  tne  Home  and 

Colonial  Departments,  Poor  Law  Board,  &c.  .... 

For  enlarging  the  Public  Record  Repository,  and  providing  the  neceaaaiy  flttings     - 
For  the  repair  and  restoration  of  the  chapter  house  at  Westminster 
For  one  half  of  the  expense  of  erecting,  improving,  and  maintaining  court  houses  or 

offices  for  the  sheriff  courts  in  Scotland    -  ..... 

Towards  the  purchase  of  a  site  for  the  enlargement  of  the  National  Gallerf  :■ 

For  erecting  a  building  for  the  University  of  London     .  . 

For  a  grant  in  ud  of  buildings  for  the  University  of  Glasgow        ... 
For  the  extension  of  the  Industrial  Museum,  Edinburgh  .  .  . 

For  erecting  a  new  building  on  the  site  of  the  wings  and  on  a  portion  of  tiie  o<nfft> 

yard  of  Burlington  House,  for  the  occupation  of  various  learned  bodies 
For  erecting  and  maintaining  certain  works  and  bnildings  at  the  Post  Office  and 

Inland  Revenue  ....... 

F9r  maintenance  of  British  Museum  buildings,  rent  of  premises,  and  supply  of 

furniture        ..  -  -  .  .  ». 

For  new  buildings  for  county  courts,  maintenance  of  courts,  supply  of  Ainritnre, 

fuel,&c.       ........ 

For  new  bnildingB  for  the  Denartment  of  Science  and  Art        ... 
For  the  survey  of  the  United  Kingdom,  revision  of  the  survey  of  Ireland,  map<  for 

Landed  Estates  Court,   Ireland,  publication  of  maps,   and  for  engraving  fhe 

geological  survey  ....... 

For  the  enlai»ement  of  Marlborough  House  .... 

For  construcung  certain  harbours  under  the  Board  of  IVsde 


Sams  not 
exceeding 


£ 

32,674 
119,460 


123,807 
17,200 
80.000 
43,767 
18,000 

40,000 

36,083 

6,396 

14,817 
44,000 
16.700 
20,000 
10,000 

65,000 

169,648 

15,244 

60,762 
67,600 


120,100 
_7.600 
70,199 
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STAWXEK^Or  VKEi  Jlg^M. 


[C)«AS,A$.. 


Ko. 
24. 
25. 

26. 


27. 
28. 

2?. 

30. 
31. 
32. 
33, 


For  woiks  Hud  ezp«taW8  ct  Peitiaiid  Hwbonr    ,        -      .      .t;  ,. ,<•  .• 

Fot  a  contribution  towuda  the  establisluBent  and  maintenanoe  of  a  fire  ftrigade.in 

tjie  metropolis        -  •  -  -■     •t_      T'i-j'..-...     - 

Fotr  contributions  in  tad  of  laeal  Mseqaments  for  the  relfft  of  tbe  poor  fnd^or  otbec 

purposes  in  respect  of  certain  descriptiooa  of  govq^^nBaii  projiertf ,  and  for  sanies 

tod  expenses  conneoted  with  the  ininestigation  of  (daini«  for  cqntoptttiona ,  .   .  ,\  .  - 
For  the  Weffiagton  BHmaniettt  -       < :  ■^      ,,   >»  -.         ,  »  ,    ...     -      ,  ,'    - 

For  the  erection  of  a  Natural  History  Museum  -.  -    .  •    ,,j 

For  erectit>K,  repairing',  and maiataiMiig.4k4.««H«wl  pHbUo JI>«tU^iMf ,  il9,,^e  oepfLrt- 

ment  of  tiie  Commissioners  of  Public  Works  in  Ireland  •  -    '.         r; 

For  the  restoration  of  the  works,  of  ItiemoferiCmal/ 1         .t-  .      ■  • t  ,  , .  .  r 

For  ere<rtJttg find  nuofiitaimngicegrfkin ]ighthawiMAbr«w4  .         *.      .,...  ',  >,  ,„'\,.  V- 
Fbr  the  maintenanoe  and  repaim  of  smbassjrtouses. sibrofid   '      •/-      .  >  ,•  ,.- 

For  the  British  embapsy  koiidM,'idtt|Mii'nxNWa)Nr  A%es>  A«c.  at  .<Wt«njwpp}ie,> 
■ -China,  Japan,  and  Tehran  -  -   .        -       .    .  r.-i;!  j  riu.  .t.  r.i,   ,^   r. 


Sunn  not 
exceeding 


'  -  .Sjooft. 

61,610 


i.i«iiil  II 


^CHSDuca  (B.)>«Pabt  €. 


'■'  ■ )  I    .1,  . 


XiSr.463- 


I 


). 


.Cmj.  Skbvices.-^Cl^sii  Jl.   ;  \ 

-    ■       ■  •  I  •>■•  i.     ■  '     , .    I-  '     '    t  ,f 

S0HiU>trLK  of  Sums  granted  to'^e&isy  the  charges  of  its»  sevetilChvit  ^xkvicbs  hereiii  ^aiti> 

'     cularlr  mentioned,,  which  will  corns  in  course  9f  payment  during,  the  year  ending  on  the  ^rt  dsf 

ofMarcl)tl8Zli;  vi^fcr-— •  .„  .      '    '         ■,'■"'    '.  -  i  -    •  .. .  ^/ .^  ,  .-    -..■..■.  ^.   : . 


Vol. 
1. 
,2. 
3. 
4. 


9. 
10. 
11. 
12. 
13. 
14. 


For  salaries  and  expenses  in  the  offices  of  itie  HMse  of  Lords     '  .    /  .       »■  . 

For  salaries  and  expenses  in  the  ofllces  of  tite  House  of  CoKMitonai  • .  « 

For  salaries  and  exsenses  of  the  department  of  Her  Mijesty's  Treatai^  '.  *.  '  ■  ,• 
For  salaries  and  expenses  of  the  office  of  Heir  MajevtT'i  S«ctetary«f  Sfate'tethe 

Home  Department  ind  suhordinste  offices  ..  ..  »  '      :    •    • 

For  salaries j«nd  expenses  in  the  dfcpartmeiit  of  Hetf-Mtijestjr's'SeotttuyaC'fitate.te 

Foreign  Affisirs  -  -  -'  .         I     j  •       .,  ..♦,!,.  ,    - 

For  si&ries  and  expenses  in  the  department  of  Her  Majesty's  Secretary 'of  Sfaite 

for  the  Colonies  -  .'  .    •        *'■  -        m*  ;/.  I  ;■■    ■., 

'Fvt  etilari^  and  Axpenses,  in  the  department  of  Het  Majestgr's  Most  Honourable 
.  PnTT  Council  ancT  suboi^inate  depmttehts'     '       •• 
For  salaries  and  expenses  in  the  office  of  the  Committee  of  Privy  Council  for  TVade, 

and  of  the  subordinate  departments  ..... 

For  the  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal        ... 
For  salaries  and  expenses  of  the  Charity  Commission  for  England  and  Wales 
For  the  salaries  and  expenses  of  the  CSvil  Service  Cummission  ... 

For  the  salaries  and  expenses  of  the  Oupyliuld,  liiUusuie,-  and  Tithe  Commission  - 
For  the  imprest  expenses  under  the  Inclosuie  and  Drainage  Acts  ... 
For  salaries  and  expenses  in  the  department  of  the  Comptroller  and  Auditor 

General       ......i- 


iSam^ndl 
cicoeedios 


-+- 


■■■£ 

■mm 

.  ,  I  - 
!  «/.m 

£41938 
47,749 

loaiH 

2,911 
17.792 
12,612 
20,008 
10,250 

37,349 
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IsJlibr  (alaries  and  expenses  in  the  department  of  Ha  Redsimr  Scttetal-of  Bkth\  4)k. 
inLondofn  •■•■  ''^  -'••  '^      ■  r..,f .  ..  ,^  :    „,„,., .^,.     . 

16.  For  the  salanesand  expenses  of  the  office  of  the  Commissioners  in  Lunacy  in  England- 

17.  For  the  salaries  and  expenses  of  ihe'yliiit,  indkadibg  eitpeosea >of  the  aoinage       -    • 

18,  For  salaries  and  crperises  jti  the  NaJaohal  Debt  OfSoe  -  -  .,,... 

19,  For  salaries  and  expenses  conneefed  with  the  Patent  ham  Amendment  Aat  ;•>. 
Sp,  For  salaries  and  expenses  in  the  department  of  Her  M^esty's  Baymaatei  G^iend  in/ 

'London  and  Dublin        -    "  -;  .^    ■  .        •.'«■'♦  ,  » 

2),  F^ expenses  imhnwteai»Hlbthe'idhi!y«tnitioi»«f4hOi>)awaiveUiiiifCito.tbe  pwr.is, 

England       -    "  -  '  •■••■..  mi  t  - ...  '/j, .  .  «i-  •     .,,..•.     , ,   *|. 

22'.  ¥6t  salaries  and  expenses  of  the  Public  Reeord' Office  in 'England    -     >■    it   1,    ..  i- 

2?,  For  salaries  and  expenses  of  the  eelt(ibliriiaMMt8> under. ^i.Bublio  W(wkl>  Lof^ 

-    Commissioners,  and  the  West  InAfalalanAt'Rili^  GbnuniBibneM     .  .    n  .  <        ,  •, . 

2;^,  ^1^  salari^  and  expend  in-  the ''•ofiiies^'tiM>Regp«trars.«f  >FiaBnd^.SiiKtietie»  iff 

England,  Scotland,  and  Ireland  .       -        .  .   ,,:-..    1  •«  ,.  ,  .     r- 

^.Eor  stationery,  printing,  binding,  and  printed  books  for  the  several  public  depart- 
'   ments,  i^d  for  statibnery]  ^mtliig,  binding^  and  'paper,  for  the  two  Houses  of 


26. 

27. 

28, 
29. 


Tbrliament,  including  the  salaries  and  expenses  of  the  Stationery  Office 

For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  Revenues,  and 

of  the  office  of  Lejid  Revenue  Recoi'ds  and  Iniolniints  ... 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her  Majesty's 

Works  and  Publio  Buildings  -  -  -  .  - 

For  Her  Majesty's  foreign  and  otbeesediBtsetVicaa  III  m  jr'         -  -  - 

For  salaries  and  expenses  of  the  depwtment  of  the  Queen's  and  Lord  Treasurer's 

Remembrancer  in  the  Exchequer,  Scotland,  of  certain  o&ces  in  Scotland,  and 

other  charges  fornierly  paid  fir<mijihBhpeditai^,rey^qe      ,     - 

30.  For  salaries  and  expenses  of  the  Board  or  Fisheriea  Iti  Scbthlnd         ... 

3l»,.?or  aalKricq  mdi  t^x^ermfi  Pa  .th<»  4ep((fltnn^t  pf  tfce  ^l^pgijjta^r  General  of  Births,  &c., 

■.  ■.  ..Scatland     •■'•,'    ,,  ff,.  ■  ..•,_,.,,.  ?,.    ,    _,  7  - ..  ^    .,  ,-     '.'  •      '''  '• 

32.  For  salaries  and  expenses  of  the  Liinacy  Board  in  Scotland  -  -'     '.      ," 

33,  For  salaries  and  expenses  connected  with  the  admhiistration'  of  the  Poor  La^  i*' 

Scotland*  -  .-.-. 

34(1  For  a&lariea  of  the  officers  and  attendants  of  the  household  of  the  Lord  Lieutenant 

■  of  Ireland  and  other  expenses      .... 
%.  For  stdaries  and  expenses  of  the  offices  of  the  Chief  Secretary  to  the  Lord  Lieu- 

-  tenant  of  Ireland  m  Dublin  and  London,  and  subordinate  departments  - 
36.  Fdr  charges  connected  with  the  b»ui>^|qF'Swrcy>.faflaod  ■■     .      -r         ,    •   : 
3FrFUr  salaries  and  expenses  of  tbe«ffiec  of  the  Qpntmiasionen  of  Charitable  Donations^ 
''    and  Bequests  for  Irelaad    ,»!-•-  -h     ■       r   ;■        -    ■        -         '   -  - 

38.  For  salaries  and  expenses -of  tlM-d^Mitinett  of  the-  Registtai  General  qf  Birlihs,  &c!, 
' .  .and  for  expenses  of  collecting  agricultural  and  omigjAti^n  statistics  in  Ireland 

39.  For  the  adminiatMtSon  of  thft  tews  rel^ngtoi  the  «cu»  in  Ireland    .         - 

41K  For  salaries  and  expenses  of  the  Pubhc  Record  Oince,  and  of  the  keeper  of  the  State 

Papers  in  Iitehmd  ■■       ■*  - "       r*   . 

4K'  For  salaries  and  expenses  of  the  office  of  Public  Works  in  L^land 

•    '■  .  Total  C'viju  51jEiiyip«su  pi.Aaa  11.    -    £ 
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375,656 

27,024 

34,028 
25,000 


5,354 
13,312 

74fil7' 
.6^046 

/    i 
.17J03 

6,231 

26,496 

\  ■2',2M 

19,880 
99,022 

■4,492 
■2^480 


1.707,742 
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SCHKSULB  (B.) — PaKT  7- 


Civil  Sbbvicks. — Class  III. 

ScHKDDLB  of  SoMt  granted  to  defr»y  th«  chaifCM  of  tiie  serenl  Civil  SaavtOBs  bcrtis  ftiti- 
culwly  mentioned,  which  will  come  in  coune  of  pajrment  during  the  year  ending  oA  the  Slit  dtj 
of  March  1871;  vis.:— 


No. 

1.  For  law  charges,  and  for  salnies,  aDowMMes,  and  inddenial  etpenSes,  indoding 
prosecutions  relating  to  coin,  in  the  department  of  the  s<dieitor  for  the  affairs 
of  Her  M^esl^'s  Treasury  ----.-.. 

i.  For  prosecutions  at  ssttses  and  quarter  scssnws  in  England,  formerhr  paid  out  of 
county  rates,  including  adjudicsAions  under  the  Criminal  Justice  and  ttte  JovenOe 
Offenders  Acts,  sherin  expenses.  Binaries  to  clerics  of  assise  and  other  oSBcers,  and 
for  compensation  to  clerks  of  the  peace  under  the  Criminal  Justice  Acts,  and  other 
expenses  of  the  same  class  ------ 

3.  For  such  salaries  and  expenses  of  the  Court  of  Chancery  in  England  as  are  not 

charged  upon  the  Consohdated  Fund        -  -  .  -  . 

4.  For  such  salaries  and  expenses  of  the  Superiw  Courts  of  Common  Law  in  England 

as  are  not  charged  upon  the  Consolidated  Fund       .  .  -  . 

fi.  For  such  salaries  and  expenses  of  the  Court  of  Bankruptcy  in  England  as  are  not 

charged  upon  the  Consolidated  Fund        .  .  -  .  - 

6.  For  salaries  and  expenses  of  the  county  courts       •  •  .  .  - 

7.  For  salaries  and  enenses  of  tho  courts  of  Frohata  and  Divorce  and  Matrimonial 

Causes  in  England  ---.-..- 

8.  For  salaries  and  expenses  in  the  offices  of  the  Registrar  and  Manhal  of  1h«  ^if(^ 

Court  of  Admiralty  in  England  -  -  -  -  . 

9.  For  satories  and  contingent  expenses  of  the  Office  of  Land  Ragistiy  •  <■ 

10.  For  salaries  and  expenses  of  the  police  courts  of  London  and  Sheemess     - 

11.  For  the  salaries  and  expenses  of  the  metropoUtan  poUce  and  the  snpenuinnatioM  of 

the  late  horse  and  foot  patrol        .----_ 

12.  For  police  in  counties  and  boroughs  in  England  and  Wales,  and  for  police  in 

Scotland      -  -  -  -_- 

13.  For  the  superintendence  of  convict  establishments  and  for  the  maintenance  of  eoa- 

victs  in  England  and  the  Colonies  -  '  .  -  . 

14.  For  maintenance  of  prisoners  in  county  and  borough  prisons,  of  jayenile  offenders  in 

reformatories  and  industrial  schools,  and  of  criminal  lunatics  in  private  asylums  in 
Great  Britain  •  -  -  -  -  - 

16.  For  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal  Lunatic  Asylum, 
England     -------- 

16.  For  miscellaneous  legal  charges  in  England  -  .  -  -  . 

17.  For  salaries  and  incidental  expenses  connected  with  criminal  proceedings  in  Scotland 

18.  For  salaries  and  expenses   of  the  officers  of  the  Courts  of  Law  and  Justice  in 

Scotland     -------- 

19.  For  salaries  and  expenses  of  the  offices  in  Her  Mtyesty's  General  R^^ister  House, 

Edinburgh  -  -  -  -  -_-  -_- 

20.  For  management  of  prisons  in  Scotland,  for  maintenance  of  prisoners  in  prisons  at 

Perth  and  Ayr,  and  for  the  department  for  the  collection  of  judicial  statistics 

21.  For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland 

22.  For  such  salaries  and  expenses  of  the  Court  of  Chancery  in  Irdand  as  are  not 

charged  on  the  Consolidated  Fund  .--... 

23.  For  such  salaries  and  expenses  of  the  Superior  Courts  of  Conlmon  Law  in  Ireland 

as  are  not  charged  on  the  Consolidated  Fund  .  -  .  . 

24.  For  salaries  and  the  incidental  expenses  of  the  Court  of  Bankruptcy  and  Insolvency 

in  Ireland    --•-----.. 

25.  For  salaries  and  expenses  of  the  Landed  Estates  Court  in  Ireland  •  - 


Suijjs  soc 
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91,520 

13,200 

6^70 

24,899 

217,803 

305,000 

475,627 

303,880 
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72,633 

66,630 

27.601 

25.075 
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28,977 

8,640 
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No. 

26i  For  laliries  tiai  expenses  of  the  Court  6f  Probate  and  of  the  Dittriot  Re|[;istrie8 
in  Ireland        -.'-■ 

27.  For  salaries  and  expenses  of  the  Admiralty  Court  Registiy  in  Ireland 

28.  For  salaries  and  expenses  of  the  Office  fbr  the  Ref^stration  of  Deeds  in  Ireland 

29.  Fox  salaries  and  expenses  in  the  Office  for  the  ReKistration  of  Jud)tments  in  Irehmd 

30.  For  saluies  of  the  Commissioners  of  Police,  and  for  the  expense  of  the  police  courts 
and  of  the  metropolitan  police,  Dublin     .  .  .  -  . 

For  the  constabuLuiT  force,  Ireland  -  -  -  .... 

For  the  superiatanaence  .and  inspeotion.  of  Qqrerpmeqt,  p4so];i%  for  the  Office  of 
I^gistrat  of  habitual .orimina^  and  for,  th^  ^tuainibwanji^  of  couvicts.in  government 
piisons  in  Ireland  ........ 

For  maintenaoce  of  priaoner*  in  county  lai^d  >OEoiigh-.|iEisp])8,,aQd.  the  expenses  of 
reformatories  and  industrial  «cbo(^  ia  Ireland         .  .  .  - 

For  maintenanca  of  eximinal  Lunatios  in  Dundrum  Criminal  liupudc  Aiqriunt,  Ireland 

35.  For  salaries  and  expenses  of  the  Four  Courts  Marehalsea,  Dublin    -     ,    --      . 

36.  For  certain  miscellaneous  legal  expenses  in  Ireland  •  •         .  - 


Sams  not 
exceeding 


31. 
32, 


33, 
34 


Total  Civiu  ,St»vw*a,  Ci>A3»  HI. 


£ 


ScHiouuc  (B.) — Part  8, 


11.421 
2,090 

15,180 
3,066 

99,400 
913,007 


^^8,960 

43,211 
5,610 
2,530 
8,820 


3,985,380 


Civil  SkRvicES. — Class  IV. 

ScHKDOLB  of  Sums  .granted  to  4efta;  the  cbvtg^  of  ^e  several  Civil  Services  herein  parti- 
oolarly  mentioned,  which  will  come  in  coiurse  of  payment  during  the  year  ending  on  the  Slst  day 
of  March  1871;  vix.:—  .        .  


No. 

1.  For  public  education  in  Great  Britain  ...... 

2.  For  the  salaries'  and  expenses  of  the  Department  of  Sdence  and  Art,  and  of  the 

establishments  connected  therewith  ..... 

3.  For  salsries  and  expenses  of  the  British  Museum        .... 

4.  For  salaries  and  expenses  of  the  National  Gallery,  including  the  purchase  of  pictures 
6.  For  the  formation  of  the  National  Portrait  Gallery      .... 

6.  For  nants  in  aid  of  the  expenditure  of  certain  learned  societies  in  Great  Britain 

7.  For  the  University  of  London  ....... 

8.  For  the  salaries  and  incidental  expenses  of  the  Endowed  Schools  Commission 

9.  For  grants  to  Scot^sh  Universities     .  .  .  i  -  .  - 

10.  For  the  annuity  to  the  Board  of  Manufactures  in  Scotland,  in  discharge  of  equi- 

valents under  the  Treaty  of  Union,  and  fo»  the  Exhibition  of  the  Torrie  collection, 
and  for  other  purposes  •  • 

11.  For  public  education  under  the  Commissioners  of  National  Education  in  Ireland  - 

12.  For  the  expenses  of  the  Office  of  the  Commusioners  of  Education  in  Ireland 

13.  For  salaries  and  expenses  of  the  National  Gallaiy  of  Ireland,  and  for  the  purchase 

of  pictures  .......... 

14.  For  the  Royal  Irish  Academy  ....... 

15.  For  the  Queen's  University  in  Ireland        .  .  .  .  - 

16.  For  the  Queen's  Colleges  in  Ireland  ..... 

I  a   • 

Total  Civil  Services,  Class  IV.       -  £ 


Sums  not 
exceecBng 


£ 
914,721 

218,336 
90,766 
16,181 

1,800 
12,450 

9,577 
12.220 
18,644 


2,100 

381,172 

726 

1,990 
1,684 
3,240 
4,265 


1,689,870 
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SCHVDiDLE  (B.) — PaKT  9. 


Civil  Sbbvicks. — Class  V. 

ScHEDULK  of  Sums  gnnied  to  defray  the  chuges  of  the  wrenl  Civil  Skbticm  herein  parti- 
otthurly  mentioned,  whioh  mil  oane  in  oouM««f  payment  dHriag  tha  yew  aadiag  «n  the  Slertdky 
of  Mareb  1871;  via.  t— 


Ho. 
1.  For  the  expenses  of  Her  Majesty's  embaadea  and  miiaions  abroad    ■  .  • 

8.  For  the  consular  establishments  abroad,  uai'ita  Mkber-es9>f«WB)«h«iK«»bler«m  Dw, 

consnlssr  rots     •      .       >     .  .         ■  -      .      ,  .   •      . .,  ».     ,,     , 

8.  FV>r  the  salaries  and  allowances  of  goTemors,  &«.,  and  few  otbaf  wpeaaw  if*  ftvtain 

coloniea      -  -  -     .  '  ■•   .        •  ^    .    .     >  •     ,.  ..    -,n 

4.  For  the  charge  of  the  Orange  River  Territory  (Cqw  of  Xiood  Hope)iin>d  the  rialatMl  li 

of  St.  Helena  -  -  -        ■  -      .,,...-.      .    .-      '         .- 

6.  For  salaries  and  expenses  of  the  mixed  commissions  establishad  ^udw  Hin  .tiwtti^ 


iritfa  foreign  powers  for  suppressing  the  traffic  in  slaves 
Tor  tonnage  bounties  aBd.bou 
African  department    - 


6.  For  tonnage  bounties  and.  bounties  on -slaves,  and  fat  expenses  of  the  Liberated 


7.  For  the  Emigration  Board  and  Emigration  Officers  at  tiie  difTerent  ports  of  this 

kingdom,  and  for  certain  other  expeuses  uuuueuleil  with  emigration 

8.  For  expenses  connected  with  the  emigration  of  Coolies  ^m  India  to  French 

colonies        -  -  -     .      •    .        n  ,-,,' 

9.  On  account  of  the  Treasuiy  chest      -        _?..-• 

To*rAi>  idvuu  SaMicxB,  Class  V.       •  Jt 


dUIIU  Dbt 

exeesdiag 


£ 

"4,280 

29.785 

12.545 

950 
18,259 


620,593 


SCBKDULX  (B.)— PaKT  10. 


Civil  Sbbvicbs. — Class  VI. 

ScRBOVLB  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Sbbvicbs  heran  ptiti- 
colarly  mentioned,  which  will  oome  in  course  of  payment  during  the  year  ending  on  the  31  it  ipf 
of  March  1671 1  vis.:—  .1 


No. 

1.  For  snpeiannuation  and  retbeii  alkMrawNS  to  petsons  finmatfy  anploiad  iB>  the 

pubUc  service  ....... 

2.  For  Mnsions  to  masters  and  seamen  of  tte  Aerohant  service,  and  to  their  widows 

andchildren,  under  the  Merchant  Seamen's  Fund  Act.  and  for  compensation  to 
the  late  officers  of  the  trustees  of  the  Merchant  Seamen's  Fund 

3.  For  the  relief  of  ifistressed  British  seamen  abroad       ^  •  *  '       ■  .n 

4.  For  the  support  of  certain  hospitals  and  infiimaiieer  Ireland  '   ;       •  •.«..«< 

5.  For  mificduneous,  chnitable,  and  other  allowaoees  in  Qmsi  Batain  -    ■      .« 

6.  For  certain  misceUaneoos,  charitable,  and  otiwraUowaaoes  in  Irdaad       -r  .        '   •• 


Total  Citil  Sbbtmbs,  Ct^n  VI.      *^ 
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's<1hedui,b'  i^B.)— fAftir  1 1 . 


.7    ■:■'  -.J  )-     ■  I  ..,  •:.  irt   .;,  /,,> 

_  ,  .  -v        Civil  Services, — Ci.asb  VII. 

culariy  mentioned,  which  will  come  in  course  of  payment  during  the  yei^/e^di^  oA^Bw  ^Ist  day 
rfMMoh  187lf-w«.4 -      ..... .     


Jim  ■■illli^ 


'^J'-' 


paiments  on  accomit  of  the  difference  of  dues  payable  by  British  and  foneigfiii 


gf.  For  ce{«fttf'4Mic«Mn8Bfei*r^tW»''>»-'-'  ?ii.^i.':.nm<.o  i.'j/,M:  aiifclo  tj-"  uj*:-)  l„i,.  .' n,i 


•'-^ , 

*:'j 

t,  t  0 

Uf 

II.  t' 

»l,-  <_. 

"f 

«•.';.", 

ih.;) 

Stuns  not 
exceeding 


,.?  .34,590 

i'.",,,-.  780 
,'  ,  2.000 
.    I,  *.4«6 

11 '111 


.,  .88,982 

"    .  ■  •  •  -  -    Ji;"!. :.••...  i.  ,-tii',i:\'i. 

aiM    I..   <li,..|   },:  .T.-liiS   •3.;t   ti;    ^.-.j-.'n'l)   .....Mtj  ,,i:'I    [,,.,1    !,ij.,<|    ,,>.:•■.. ;4..,..  I     ,.;     t   J 

'1. ,.?..-■  in:-.  lIllJJ  iJiJJ  I'JiUliJiJ  J'lJ.ll.jM  i-,i  t.    ,iii,r;i. -.I  „.  ,;  .,1.    ■,,,,,.. 
.liii  nl    I'l   j,i.' ..1    i>i.-'    n,.';.\):)    )u   ,(.  ,;„-.ii:.,i-,   aifi    „•;  ■„    I  ,:  .,,..i.,-,    .  „.n  •■..'■■/ i     - 


•X 


./ 


'  SCHBDULB   (B.)— PaRT^  12.  ? 

-  -      .'-.5"    vuvi. .il  j.l   ;•.}.'  ,• 

'  ^'':RB^N«lCll>A>i«lt)iiMBNTS. 


ScHBDULB  of  Sums  (granted  to  ^'*—j  **■■'  ..i^-- g—  »*  *t.~  ^.....^.i  Rkvbnub  Departments  herein 
particularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1871 ;  viz.  ;t«;    li.':--  .';    .h.i  ...  in-i-' 


<>J  1,-iJ.) 


'i/i^ 


W,l 


1.  For  the  salaries  and  expenses  of  the  Customs  Department  •-     ■."  t  '' '.    •• 

2.  For  the  salaries  said  expenses  of  the  Inland  Revenue  Department  -  -  -  - 
A  'Ftnhnlaries  and  expenses  of  the  Post  Office  services,  the  expenses  (^  Post  Office 
>°  •'  •  'wrings  banks,  and  of  government  annuities  and  insurances,  and  of  the  collection 

— ©f  the  Post  Office  revenue         ...... 

4.4rorthePost  Office  packet  service  («0  .  .  .  -  - 

5.  For  the4niaise^JMidei^nitaB;o{ti>e..F<wi  Office  <ri«g«9^sffyjpa.  •- ,.  ^, .  ,-      ...,.• 


TOTJkb  jRBVKK«B.D^4in;|<lKIi(T.S,  ,  • 


Sums  not 
exceeding 


.  989.837 
1^92»751 


2,376,979 

1,107.163 

^60,000 


£    6.426.720 


'""(i^  No  part  of -this  sum  is  to-  be  applicable  «r.a|q^U«d  ia  epc  towards  making  any  payment  in 
'Itoflkt  of  aay  pwiod  subsequent  to  &eiimh  4agr  «C  June  1863  to  Mr.  Joseph  George  Churchward,  or 
ilbiatiy  person  claiming  through,  otiusMler  Um^  1^  virtue  <of  ft  certain  contract,  bearing  date  the  2i5th 
'4tif^t  Ami{  1869,  msKle  between  tin  Lords  .Ctisamiflsiomis  of  Her  Majesty's  Admiralty  (for  uid  on 
*  faebalf  of  Her  Mi^sty)  of  the  first  part,  and  the  said  Joseph  George  Churchward  of  the  secona  part, 
at^ifc'Bf  towards  thaUftiifcrlfdn  atany.HdaimwfaatsQW'er  of  the  said  Joseph  George  Churchward  by 
VlflUe  Of  that  contract,  so  far  as  relates  to  any  period  subsequent  to  the  20th  day  of  June  1863. 
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ScHBDOLB  (B.)— Part  13. 

Vote  of  Cmorr — War  ik  Eukopb. 

Towanls  defraying  the  expenses  beyond  the  ordinaiy  gmnts  of  Padiament  which  may  be        £ 
inourred  in  maintaining  the  Naval  and  Military  semces  of  this  Kingdom,  including  the 
coat  of  a  further  numl]«r  of  land  foioes  of  20,000  men  doling  the  War  in  Europe  -  2,000,000 


ScBBDULB  (B.)— Part  14. 


ExcHBQCBR  Bonds. 


To  pay  off  and  discharge  Exchequer  Bonds  which  will  become  due  and  payable  daring 
the  year  ending  on  31st  March  1871   •  - ^£1,300,000 


SoHBDOLB  (B.)— 'Part  15. 


MlSCBLLANROUS. 


Advances  during  the  year  ending  3Ist  March  1871  for  the  purchase  of  a  site,  erection  of 
building,  and  other  expenses  for  the  New  Courts  of  Justice  and  Offices  belonging 
thereto ^€21,450 

Advances  during  the  year  ending  31st  March  1871  for  defraying  the  expenses  of  Green- 
wich Hospital  and  School       --------  133,996 

j£155,446 


Chap.  97. 
The  Stamp  Act,  1870. 


ABSTRACT  OF  TBB  BNACTMBNT8. 

1.  Short  titU  and  conmmeemtnt  of  Act. 

2.  InterpretiUkm  qf  termt. 

3.  Clrant  of  duties  in  schedule. 

4.  At  to  instruments  charged  with  the  duty  of  36s. 

6.  As  to  instruments  relating  to  property  belonging  to  the  Crown. 

6.  All  duties  to  be  paid  according  to  the  regulations  of  this  Act,  and  the  schedule  to  be  read  as  part  of 
this  Act. 


GbNBBAL  RsaDLATIONS. 

7.  How  instruments  are  to  be  written  and  stamped. 

8.  Instruments  to  be  separately  charged  uiith  tUUy  in  certain  cases. 

9.  As  to  the  use  of  appropriated  stamps. 

0.  Facts  and  circumstances  affecting  duty  to  be  set  forth  in  instruments.    Penalty  lOl. 

1.  Money  in  foreign  or  colonial  currency  to  be  valued. 

2.  Stock  ana  marketable  securities  to  be  valued. 

3.  Effect  of  statement  qf  value. 

14.  As  to  denoting  stamp. 

15.  Terms  upon  which  instruments  may  be  slanged  tfter  execution.    Proviso.    As  to  imstrumuds 

executed  abroad.    As  to  the  remission  of  penalties. 
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16.  Termt  itpoM  wkich  wutamped  or  innMamtly  ttamped  itutrwnimts  may  be  reetpoed  tn  midmoe  in 

any  court.     The  officer  of  the  court  to  account  for  duties  and  penalties. 
17'  IiMtmmcnt  not  duly  sttmtped  tnadmissible. 

18.  Tke  Commissioners  may  be  required  to  eapress  their  opinien  as  to  duty.     Mode  and  effect  of 

proceeding.    Provisoes. 

19.  Person  dissatijied  may  appeal.    Mode  of  proceeding. 

20.  The  Comtinssumers  may  call  for  and  refuse  to  proceed  without  eoidenee.    Proviso, 
2).  BoUs,  books,  Sfc.  to  be  open  to  inspection.    Penalty  for  rtfusal,  10/. 

22.  Penalty  for  enrolling,  ifc.  any  instrument  not  duly  stamped,  10/. 

23.  How  duties  to  be  denoted. 

24.  General  direction  as  to  the  canedlation  tfadhmoe  stamps.    Penalty  for  neglect  or  refusal,  10/. 
35.  Penalty  for  frauds  in  relation  to  adhesive  stamps,  or  to  any  duty,  50/. 

26.  RecoBery  of  penalties. 

27.  4^!(/art(«  and  declarations  how  to  be-nmde. 

28.  Moneys  received  and  not  appropriated  to  be  recoverable  tn  Court  of  B*eh«quer. 


Smwah  RwOPliATIOWg. 

Asto  ddatiuioM.gsnetaliy. 

29.  Duty,  how  to  be  denoted. 

30.  Penalty  on  officers  for  neglect  or  refusal  to  prepare  or  make  duly  stamped  documents  or  entries,  10/. 

As  to  Acbmssions  to  the  Degree  of  a  Barrister-at-Law  in  Ireland,  and  of  Students  to  the  Society 

of  King's  Inns,  Dublin. 

31.  IXstinct  accounts  to  be  kept  of  certain  sums  payable  to  King's  Inns,  Dublin. 

32.  As  to  admissiou  as  a  student  iff  King's  Inns,  Liltblin,  of  a  member  of  Inns  of  Court  m  England. 

As  to  Admissions  or  Appointments  to  and  Chrants  of  Offices  or  Employments. 

33.  Fees  and  emoluments  how  to  be  estimated. 

34.  Re-m)pointments  not  chargeable  with  duty,  except  for  at^ftneniaHon, 

35.  No  duty  on  promotion  in  the  Customs  except  for  augmentation. 

As  to  Agreements. 

36.  Duty  may  be  denoted  by  adhesive  stamp. 

As  to  Appointments,  Sft.  to  Eedesiasticdl  Senses,  SfO. 

37.  Net  yearly  value,  how  to  be  ascertained  and  determined. 

As  to  Appraisements, 

38.  Appraisements  to  be  wrUten  out.    Penalty  on  the  appraiser,  60/.     On  other  offenders,  20/. 

As  to  Instruments  of  Apprenticeship. 

39.  Interpretation  of  term. 

40.  Premium  or  conMeration  to  be  set  out  in  writing.    Penalty,  20/.,  and  the  contract  to  be  void. 

As  to  original  Articles  ^  Clerkship, 

41.  Articles  tn  England  not  to  be  charged  with  more  than  one  duty  of  80/.    And  in  certain  cases  may  be 

stamped  with  additional  duty. 

42.  Articles  in  Scotland  not  to  be  charged  with  mote  than  one  duty  cf  60/.    And  m  certain  eases  may  b» 

stamped  with  additional  duty. 

43.  Terms  igton  which  articles  may  be  stamped  after  eateeution, 

44.  Distinct  account  to  be  kept  of  141.  payable  to  King's  Inns,  Daft/m. 

As  to  Bank  Notts,  Bills  vfEaeha^ge,  md  Promiuofp  Notes. 

46.  Jn/erpr«/aftoM  of  terms. 

46.  Ban*  notes  may  be  re-issued. 

47.  Penalty  for  issuing  an  unstati^ed  bank  note,  60/. ;  for  receiving,  20/< 

48.  Interpretation  cf  term  "  bill  of  exchange." 

49.  Interpretation  of  term  "promissory  note." 

60.  Tkefmed  duty  may  be  denoted  by  adhesive  stamp. 
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&\.  Ad  valorem  dutUi  to  be  denoted  m  certain  ease*  hy  adhethe  $tamp$.    Prooitoet/or  tke  pro(«ettM  ^T 

bond  fide  holder* ;  not  to  relieve  any  other  person. 
62.  Bills  and  notes  purporting  to  be  drawn,  Sfc.  abroad  to  be  deemed  to  have  been  to  drawn,  ^c. 

53.  TVriM  l^po*  which  hills  and  note*  may  be  stamped  after  execution. 

54.  Penalty  for  issuing,  Sfc.  any  unstamped  bill  or  note,  102.  .•  and  the  bill  or  note  to  be  unavailable. 

Proviso  a*  to  the  fixed  duty  i  not  to  relieve  from  penalty. 

55.  One  bill  only  out  qf  a  set  need  be  stamped. 

A*  to  Bill*  cf  Lading.  <  -    >    '  ' 

66.  Bill*  qf  lading. 

As  to  Bill*  of  Bale. 

67.  BaUt^tale.  

As  to  Bonds  given  in  reUUion  to  the  Dntit*  *f  CW|toMV  «ui  £m<M.  '       ' 

68.  Bond*  not  to  include  good*,  i^c.  belonging  to  more  than  oneperton.    Penalty  60/. 

A*  to  the  Certificate*  of  Attorneys  and  others. 

69.  Penalty  for  prtuitising  without  a  tiert^atef  cr  nat  mdkittg  ttmt  itkttmtitt,  on  application  for 

certificate,  501.,  and  incapacity  to  recover  fees,  ^c.  ..>.,-      >  -    ,i    .: 

60.  Penalty  on  unqualified  persons  preparing  instruments,  501.     Proviso. 
6\.  One  certificate  only  in  England,  Scotland,  or  Ir^mitd. 

62.  Certificates  of  attorneys  and  others  in  England  and  Ireland  to  fie.  inhen  OmA  imd*tMmped,««tordi^g  V> 

the  provisions  cf  Acts  relating  thereto. 

63.  Other  certificates  how  to  be  taken  out  and  stamped. ' 

64.  Certain  certificates  to  be  dated  and  to  expire  a*  in  thit  section  m/tntionvL , 

Af  to  the  Certificate  of  R^istration  of  a  Design.  \        "  ,  ,,       ,, 

65.  Duty  to  be  denoted  by  an  appropriated  stamp,  ...  -  '  .    \ 

A*  to  Charter-partie*. 

66.  Duty  may  be  denoted  by  an  adhesive  stamp.  '    .  '     <  ^    < 

67.  As  to  charter-parties  executed  abroad.   '  ,  i 

68.  Terms  upon  which  charter-parties  may  be  ttamped  after  execution. 

As  to  Contract  Note*. 

69.  Duty  may  be  denoted  by  adhetive  ttan^.     Penalty  fbr  mttkfng  an  matimped  note,  iZO). ;  md  no 

brokerage,  tfO.  teeomrtMe. 

As  to  Conveyance*  on  Stile.  -     '^ 

70.  Interpretation  of  term.  ■'.'■' 

71.  How  ad  valorem  duty  to  be  calculated  in  respect  of  stock  and  seeuritie*. 

72.  How  eontideration  coneisting  of  periodiccd  payments  to  be  charged. 

73.  How  conveyance  in  consideration  qfa  debt,  or  subject  to  future  payment,  ifc..,  to  4e  ^Uirffei,    ' 

74.  Direction  as  to  duty  in  certain  eases.  >-.■>''.. 

75.  As  to  the  sale  of  an  annuity  or  right  not  before  in 'Smitenee.    •  ..«.>>">. 

76.  Where  several  instruments,  the  principal  inMrument  only  to  be  charged  with  od  valorent  Attf. 

77.  Principal  instrument,  how  to  be  aaoertained.  '><-.)' 

■...,,  .) 

As  to  Conveyances  on  any  occasion  except  Sale  or  Mortguge,    .-       .... 

78.  What  istobe  deemed  «  eonvayanoe  on  any  cceagion,  not  being  a  tale  or  mortgage. 

A*  to  attested  Copies  and  Egtract*.  ...<'. 

79.  Certain  eopie*  and  extractt  may  be  stamped  without  penalty  uitMtt  \4'days  after  tOtettation. 

At  to  cert^ed  Copies  and  Eat^e»t*f\rom  Regittert  of  Birth*,  4v. 
SO.  By  whom  duty  to  be  paid:  may  be  denoted  by  adherivettamp.  '  ""     '''     ' 

At  to  Copyhold  and  Cuttamary  Bttatet, 

91.  Payment  of  duty  to  be  certified.                                                                        '    '•  '        >     '       , 
82.  Not  to  be  charged  more  than  once.  '    •  '  ''"'"' 
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63.  Fiett  and  cinntmstances  affecting  duty,  how  to  be  stated.    Penalty  o6l. 

84.  Steward  to  refuse  to  perform  certain  acts.    Penalty  for  not  rrfusmg,  6Q/. 

85.  Steward  to  make  out  duly  stamped  copies.    Penalty  for  neglect,  501. ;  mtdto  be  liable  for  the  duty. 

86.  Steward  may  refuse  to  proceed  excy^t  on.  payment  of  its  fees  and  duly. 

As  to  Delivery  Or<lers  and  Warrants  for  Goods. 

87.  Interpretation  of  term. 

88.  Interpretation  of  term. 

89.  Duty  may  be  denoted  by  an  adhesive  stamp. 

90.  By  whom  duty  pn  delivery  order  to  be  pead. 

91.  fVhat  documeutt  to  be  chargeable  as  delivery  orders.    Penalty  for  making  false  stattmegt,  or 

signing,  ifc,  or  making  use  of  any  order  not  duly  stamped,  or  containing  any  false  statement,  20/. 

92.  Penalty  for  makiifgt^t.Mi'ttiii^edwarraat^  201, 

As  to  DupUcates  and  Counterparts. 

93.  When  dufy  stamped. 

A*  to  Eackange  or  Egcamiio»  and  Partition  or  Division. 

94.  At  to  exchange  or  excambion,  Sec 

As  to  Grants  of  Hottmtrs  and  Digitilies. 
9i.  Horn  to  Hit  ekttrgtdiH  certain  easts. 

As  to  Leatf*,  ^c. 

96.  Agreements  for  not  mori  than  tMrly-fivt  years  to  be  charged  as  leases. 

97.  Leases,  how  to  be  charged  in  respect  qf  produce,  Sec.    f^eol  fffslaUmmt  of  value. 

98.  Directions  as  to  duty  in  certain  cases. 

99.  Duty  in  certain  cases  may  be  denoted  by  adhesive  stamp. 

100.  Penalty  in  certain  eases.    Proviso. 

As  to  Letters  of  Allotment,  Scrip  Certificates,  and  Scrip. 

101.  Penalty  for  executing,  tfC.  not  duly  stamped,  201. 

As  to  Letters  or  Powers,  of  Attorney  and  Voting  Papers. 

102.  Proxies  and  voting  papers  eoiffined  to  one  meeting.    Duty  may  be  denoted  by  adhesive  stump. 

Penalty  for  executing,  SfC.  not  duly  stamped,  501.,  and  vote  void,  may  not  be  stamped  after 
execution. 

103.  Power  relating  to  Government  stocks,  how  to  ba  charged. 

104.  Order  to  pay  dividends  not  power  of  attorney. 

As  to  Mortgages,  4«> 

105.  Interpretatipn  of  term. 

106.  Security  for  stock,  how  to  be  charged. 

107.  Security  for  future  advances,  how  to  be  charged.    Ptitviso. 

108.  Security  for  rtpayment  by  periedieal  payments,  horn  to  be  charged. 

109.  As  to  transfers  and  further  charges. 

110.  As  to  copyholds. 

111.  As  to  mortgage  with  conveyance  of  equity  of  redemption. 

112.  Exemption  from  stamp  duty  in  favour  of  benefit  building  soeitties  rtslrieted. 

1 13.  Interpretation  of  term  "  Foreign  security." 

114.  Penalty  for  issuing,  Sfc.  any  foreign  security  not  duly  stamped,  20i. 

115.  Foreign  securities  may  be  stavped  without  penalty. 

As  to  Notarial  Acts, 

116.  Duty  may  be  denoted  by  adhesive  stamp. 

■  Asto  Policies  of  Insurance* 

117.  Interpretation  tf  terms,  ifc. 

118.  Penalty  for  not  making  out  policy,  or  making,  Sfc.  any  policy  not  duly  stamped,  20/. 

119.  Duty  may  be  denoted  by  adhesive  stamp.    Penalty,  201, 
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As  to  Receipts. 
120.  Interpretation  of  term. 
131.  Duty  may  be  denoted  6y  adhetioe  stavfip. 

122.  Terms  upon  which  rece^ts  may  be  stunned  cfier  execution, 

123.  Penalty  for  offences. 

As  to  Settlements. 

124.  As  to  settlement  of  policy  or  security.    Proviso  as  to  policies. 

125.  Settlements  when  not  to  be  charged  as  securities. 

126.  Where  several  instruments  one  only  to  be  charged  with  ad  valorem  duty. 

As  to  Share  Warrants. 

127.  Penalty  for  issuing  share  warrant  not  duly  stanyted,  501, 

As  to  trantfers  of  Shares  in  Cost  Book  Mines. 

128.  Duty  may  be  denoted  by  adhesive  stamp.    Penalty  for  signing,  ^.  201. 

Schedule, 


An  Act  for  granting  certain  Stamp 
Duties  in  lieu  of  Duties  of  the  same 
kind  now  payable  under  various  Acts, 
and  consolidating  and  amending  pro- 
visions relating  thereto. 

(10th  August  1870.) 

Most  Gracious  Sovereign, 

Wk,  Your  Majesty's  most  dutiful  and  loyal 
Bubjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
sembled,  towards  raising  the  necessary  supplies 
to  defray  Your  Miyesty^s  public  expense^  aod 
making  an  addition  to  the  public  revenue,  have 
ireely  and  voluntarily  resolved  to  give  and  grant 
unto  Your  Majesty  the  several  duties  herein-after 
mentioned;  and  do  therefore  most  humbly  be- 
seech Your  Mi^sty  that  it  may  be  enacted : 

And  be  it  enacted  by  the  Queen's  most  Ex- 
cellent Mi^esty,  by  and  with  the  adnce  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authori^  of  the  tame,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Stemp  Act, 
1870,"  and  shall  come  into  operation  on  the  first 
day  of  Jannarv  one  thoosand  eight  hundred  and 
seventy-one,  wnich  date  is  herein-after  refbrred  to 
W  the  commencement  of  this  Act. 

2.  In  the  construction  and  for  the  purposes  of 
this  Act  the  following  words  have  the  meanmgs 
by  this  section  assigned  to  them,  unless  it  is 
otherwise  provided,  or  there  be  something  in  the 
o«mtezt  repugnant  thoMto ; 

(1.)  "Tlie  Commissioners"  means  the  Com- 
missioners of  Inland  Revenue : 

(2.)  "  Material "  means  and  includes  every  sort 
of  material  upon  vrMeb.  words  or  Sguiea 
oan  be  expressed : 


(3.)  "Write,"  "written,"  and  "writing,"  in- 
clude every  mode  in  which  words  or  figures 
can  be  expressed  upon  materials 

(4.)  "  Instrument "  means  and  include*  tvtrf 
written  document.!  >     t 

(5.)  "Stamp"iiieMiaaaw«UasteBipia>pres«td 
by  means  of  a  die  as  ui  adhesive  atMip:' 

(6.)  "  Staiaped,"  with  Be&icnaetotjastraincnts 
and  material,  afifiUes  m  w«ll>toitistfutneBti 
and  material  impressed  with  stanps  by 
means  of  a  die  as  to  instruments  and 
material  having  adhesive  stamps  affixed 
thereto : 

(7.)  "Executed"  and  "execution,"  with  refei^ 
ence  to  instruments  not  under  seal,  mean 
signed  and  signature : 

(8.)  "Money"  includes  aQ  sums  expressed  in 
British  or  in  any  foreign  at  colmual  ciO' 
reney: 

(9.)  "  Stock"  msiins  and  inolodes  any  share ia 
any  stocks  or  funds  tniAstetMt  at  the 
Bank  of  England  or  at  the  Bank  of  Its' 
land,  and  India  piomiseoty  notes,  and  any 
share  in  the  stocja  or'fands  of  any  foreieB 
or  oolonul  fltst»  or'  govarameBi^  or  in  me 
capital  stock  or  AlhdMl  debt  of  any  eom- 

Sany,  corporation,  or  socie^  in  the  United 
kingdom,  or  of  any  foreign  or  odonisl 
Company,  oaepatiAk<m,  ot  society :    ' 

(10.)  "MarketsiUe  secority'*  mtam  a  secmitf 
of  such  a  description  as  to  be  capable  m 
being  sold  in  uay  stock  naikrt  in  tbe 
United  Kingdom :      ■    '   •      ■ 

(11.)  "Person"  incladea  company,  cQip««»- 
tion,  and  sociely: 

(12.)  "Steward"  of  *  uuBioriildudei  dqxity 
steward. 

3.  Ftota  and  after  ika  cdttaaaocoMnt  of  iUi 
Adt,  and  subject  to  th«  ezenptioitt  contained  in 
tiUB  sehedule  to  tbk  A«^'u»i>'4n  -mf  4Ab-  AcM 
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fbr  the  time  beintt  in  force,  tiiere  shall  be  chaiged 
for  the  use  of  Her  Majes^,  her  heirs  and  suo- 
oeaaors,  upon  the  sereral  instruments  specified  in 
the  schedule  to  this  Act,  the  several  duties  in  the 
■aid  schedule  specified,  and  no  other  duties. 

4.  Any  instrument  which  hj  any  Act  heretofore 
passed,  and  not  relating  to  stamp  duties,  is  sped- 
ncally  charged  with  the  duty  of  thirty-five  shil- 
lings, shall,  from  and  after  the  commencement  of 
this  Act,  be  chargeable  only  with  the  duty  of  ten 
shillings  in  lieu  of  the  said  duty  of  thirty-five 
shiUings. 

5.  Except  where  express  provision  to  the  con- 
trary is  made  by  this  or  any  other  Act,  sin  instra- 
ment  relating  to  property  belonging  to  the  Crown, 
or  beine  the  private  property  of  the  Sovereign,  is 
to  be  cnarged  with  the  same  duty  as  an  instru- 
ment of  the  same  kind  relating  to  property  be- 
longing to  a  subject. 

6.  (1.)  All  stamp  duties  which  may  from  time 
to  time  he  chargeable  by  law  upon  any  instru- 
ments are  to  be  paid  and  denoted  according  to 
the  greneni  and  special  regulations  in  this  Act 
contMned. 

(2.)  Hie  said  schedule,  and  everything  therein 
eoBtsined,  is  to  be  read  and  construed  as  part  of 
titis  Act. 


Gbnbral  Rkoulationb. 

7.  (1.)  Every  instrument  written  upon  stamped 
material  is  to  be  written  in  such  manner,  and 
every  instrument  partly  or  wholly  written  befbre 
being  stamped  is  to  oe  so  stamped,  that  the 
stamp  may  appear  on  the  face  of  the  instrument, 
and  cannot  be  used  for  or  applied  to  any  other 
instrument  written  upon  the  same  piece  of  ma- 
teriaL 

(2.)  If  more  than  one  instrument  be  written 
upon  the  same  piece  of  material,  every  one  of 
such  instruments  is  to  be  separately  and  dis- 
tinctly stamped  with  the  duty  with  which  it  is 
dwigeable. 

8.  Except  where  express  provision  to  the  con- 
trarr  is  made  by  this  or  any  other  Act, 

'  (1.)  An  instrument  containing  or  relating  to 
■evenil  distinct  matters  is  to  be  separately  and 
distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  dui^  in  respect  of  each  of  such 
matters. 

(2.)  An  instrument  made  fbr  any  consideration 
or  considerations  in  respect  whereof  it  is  charge- 
able with  ad  valorem  duty,  and  also  for  aaj  rar- 
ther  or  other  valuable  consideration  or  considera- 
tions, is  to  be  charged  with  duty  in  respect  of 
•uch  last-meutionea  consideration  or  considem- 


tions  aa  if  it  ware  a  separate  instrument  made  for 
such  consideration  or  considerations  only. 

9.  (1.)  A  stamp  which  by  any  vrord  or  words 
on  the  face  of  it  is  appropriated  to  any  particular 
description  of  instrument  is  not  to  be  used,  or,  if 
used,  IS  not  to  be  available,  for  an  instrument  of 
any  other  description. 

(2.)  An  instrument  ftdfing  under  the  particular 
description  to  which  any  stamp  is  so  appropriated 
as  aforesaid  is  not  to  be  deemed  duly  stamped, 
unless  it  is  stamped  with  the  stamp  ao  appro- 
priated. 

10.  All  the  facts  and  circumstances  afFecting 
the  liability  of  any  instrument  to  ad  valorem 
duty,  or  the  amount  of  the  ad  valorem  duty  with 
which  any  instrument  is  chargeable,  are  to  be 
fully  and  truly  set  forth  in  the  instrument ;  and 
every  person  who,  with  intent  to  defraud  Her  Ma- 
jes^,  or  her  heirs  or  successors, 

(I.)  Executes  any  instnmient  in  which  all  the 
said  facts  and  circumstances  are  not  folly 
and  truly  set  forth ; 
(2.)  Being  employed  or  concerned  in  or  about 
tile  preparation  of  any  instrument,  neglects 
or  omits  fullv  and  tniljr  to  set  forth  therein 
all  the  said  &cta  and  circumstances ; 
shall  forfeit  the  sum  of  ten  pounds. 

11.  Where  an  instrument  is  chargeable  with 
ad  valorem  duty  in  respect  of  any  money  in  any 
foreign  or  colonial  currency,  such  duty  shall  be 
calcmated  on  the  value  of  such  money  in  British 
currency  according  to  the  current  rate  of  exchange 
on  the  day  of  the  date  of  the  instrument 

12.  Where  an  instrument  is  charseable  with 
ad  valorem  duty  in  respect  of  any  stodc  or  of  any 
marketable  security,  such  duty  shall  be  calculated 
on  the  value  of  such  stock  or  security  according 
to  the  average  price  thereof  on  the  day  of  the  date 
of  the  instrument. 

13.  Where  an  instrument  contains  a  statement 
of  current  rate  of  exchange,  or  average  price,  as 
the  case  may  require,  and  is  stamped  in  accor- 
dance with  such  statement,  it  is,  so  for  as  regards 
the  subject  matter  of  such  statement,  to  be 
deemed  duly  stamped,  unless  or  until  it  is  shown 
that  such  statement  is  untrue,  and  that  the  in- 
etrumeot  is  in  fact  insufScieutly  stamped. 

14.  Where  the  du^  with  which  an  instrument 
is  chai|jeable  depends  in  any  mmnM-  upon  the 
duty  pud  upon  another  instrument,  the  payment 
9f  such  last-mentioned  duty  shall,  if  applicatbn 
be  made  to  the  Commissionors  for  that  purpose, 
and  on  production  of  both  the  installments,  be 
denoted  in  such  manner  as  the  Commissioners 
think  fit  upon  such  first-mentioned  inatnunent. 
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15.  (1.)  Except  whew  express  provision  to  the 
contrtiiy  is  maaie  br  this  or  any  other  A(rt«  uiy 
uostamped  or  insufficiently  stamped  instrument 
may  be  stamped  after  tiie  execution  thereof,  on 
payment  of  toe  unpaid  duty  aad  a  penalty  of  t«n 
pounds,  and  also  by  way  of  further  penalty, 
where  the  uapud  duty  exceeds-  ten  poiutds,  of 
ioterest  on  such  duty,  at  the  rate  of  five  pounds 
per  oeotum  per  annum,  froiu  the  day  upon  which 
the  instrumeBt  waa  first  executed  up  to  the  tinw 
when  such  interest  is  equal  in  amount  to  the 
uspaid  duty. 

And  the  payment  of  any  penalty  or  penalties 
is  to  be  denoted  on  the  instruroent  by  a  {Mtrticular 
stamp. 
(3.)  Provided  as  follows : 
(a.)  Anv  unstamped  or  insufficiently  stamped 
mstrument,  which  has  been  first  exe- 
cuted at  any  place  out  of  the  United 
Kingdom,  may  be  stamped,  at  any 
time  within  two  months  sifter  it  has 
been   first   recerred    in    the   United 
Kingdom,  on  payment  of  the  nnpaid 
duty  only : 
(ft.)  The  Commissioners  may,  if  they  think 
fit,  at  any  time  within  twelve  months 
after  the  first  execution  of  any  instru- 
ment, remit  the  penalty  or  penMties, 
or  any  part  thereof. 

16.  (1.)  Upon  fhe  production  of  an  instrument 
chargeable  with  any  duty  as  evidence  in  any 
court  of  ci\'il  judicature  in  any  part  of  the  Unitftd 
Kingdom,  the  officer  whose  duty  it  is  to  read  the 
instrument  shall  call  the  attention  of  the  judge 
to  any  otnission  or  ihsufficiency  of  the  stamp 
thereon,  and  if  the  instrument  is  one  which  may 
legally  be  stamped  after  the  execution  thereof,  it 
may,  on  payment  to  the  officer  of  the  amount  of 
the  unpaid  duty,  and  the  penalty  payable  by  law 
on  stamping  the  same  as  aforesaid,  and  of  a  fur- 
ther sum  of  one  pound,  be  received  in  evidence, 
saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer  receiving  the  said  duty  and 
penalty  shall  give  a  receipt  for  the  same,  and 
make  an  entry  in  a  book  kept  for  that  purpose  of 
the  payment  and  of  the  amount  thereof,  and  shall 
conununicate  to  the  Commissioners  the  name  or 
title  of  the  cause  or  proceeding  in  which,  and  of 
the  party  fi-om  whom,  he  received  the  said  duty 
and  penalty,  and  the  date  and  description  of  the 
instrument,  and  shall  pay  over  to  the  Receiver 
General  of  Inland  Revenue,  or  to  such  other  per- 
son as  the  Commissioners  may  appoint,  the 
money  received  by  him  for  the  said  duty  and 
penalty. 

(3.)  Upon  production  to  the  Commissioners  of 
any  instrument  in  respect  of  which  any  duty  or 
penalty  has  been  paid  as  aforesaid,  together  vrith 
the  receipt  of  the  B»i^  officer,  the  payqtent  of 


sueh.  duty  and'  penalty  shall  be  dsnoted  «a  sMb 
instsumeot  acoordingly. 

17*  Save  and  except  as  aforesaid;  no  instnh- 
ment  exeouted  in  any  part  of  tks  United  King^ 
dom,  or  rdatingk  wheiesoerer  «seeated,  to  mj 
property  situate,  or  taaoy  BMitar  or  thkis  deac 
or  to  be  -done,  in  any  pari  of  the  Unitea  KioR'- 
dom,  shall,  except  in  criminal  prooeedinipt,  b« 
pleaded  or  giveft  in  evidesuse.  or  T^i*^rf  to  he 
good,  uaeAiI,  «r  available  in  btr  or  equity,  wdsH 
it  is  duly  stamped  in  acwordaoee  with  toshw  in 
foree  at  the  tinie  when  it  was  first  executed.  - 

18.  (1.)  Subject    to   such  regulations  as  the 
Commissioners  may  think  fit  to  make,  the  Com- 
missioners may  be  required  by  any  person  to  ex- 
press their  opinion  with  reference  to  any  executed  . 
instrument  upon  the  following  questions : 

(a.)  Whether  it  is  chargeable  with  any  duty: 
(b.)  With  what  amount  of  duty  it  is  charge- , 
able.  . 

(2.)  If  the  Commissioners  are  of  opinioi^  that 
the  instrument  is  not  chargeable  with  any  duty, 
such  instrument  may  be  stamped  Vith  a  par- 
ticular stemp  denoting  ihat  it  is  not  chargeable 
with  any  duty. 

(3.)  If  the  Commissioners  are  of  opinion  tb&t. 
the  instrument  is  chargeable  with  duty,  they 
shall  assess  the  duty  with  which  it  is  in  their 
opinion  chargeable,  and  if  or  when  the  instru- ' 
ment  is  duly  stamped  in  accordance  with  the 
assessment  of  the  Commissioners,  it  may  be  also 
staonped  with  a  particular  stamp  denoting  that  it 
is  duly  stamped. 

(4.)  Evety  Instrmnent  staonped  with  tht i|«N 
ticular  stamp    denoting  either  that   it  iS  aot 
chargeable  with  any  duty,  or  is  duly  stamped, 
shall  be  admissible  m  evidence,  and  av^Me  for 
all  purposes  notwithstanding  sny  objectioa  re- 
lating to  duty. 
(5.)  Provided  as  foUows : 
(a.)  An  instmment  upon  wMeh  Vbk  duty  bas 
been  assessed  by  the  GoinmissidDeN 
shall  not,  if  it  is  uhstamped  ot  iKSufi- 
cieHtly  stamped,  be  stamped  otheHrbe 
tjutn  in  aoDordaaoe  with  the  ssmis- 
ment  of  the  Commissioiiars : 
(ft.)  Nothing  in  this  Beotion  oontainsd'  ex- 
tends to  any  instrument  ehsMtiibte 
with  duty,  and  made  as  a>  sectii%  te 
money  or  stodc  without  limit: 
(c.)  Nothing  in  Ibis  section  contained  shall 
be  deemed  to  authorise  the  stempiog 
after  the  exeootion  thereof  of  any  in- 
sttument   prohibited    bf  bnr  'fiooi 
being  so  stamped. 

19.  (1.)  Any  person  who  is  duBatisfied  with 
the  assessment  of  the  CommMsioBers  made  jn 
pursuance  of  the  last  preceding  section  rufi 
witbin  tventy-one  days  after  the  date  of  aaeli 
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tmmamoMi,  bad  on'  payte^ni  of  duty  ia  con* 
formity  therewith,  appeal  agunst  such  adseastneni 
to  Her  Majesty's  Court  of  Exchequer  in  England, 
Seotiand.'Or  Ireland,  aceordinff  to  the  country  in 
which  "the  case  has  tUirien,  and  may  for  that  pur- 
pa>*e  requifeithe  CSemmisakmen  to  state  and  ai^ 
a  tarn,  sBttukg  forth'  ike  q-oestion  upou  which  their 
opaioik  mw  rehired,  aid  tka  assessment  made 
t^thcm; 

(2.)  Hu  CJoniuiasioners  shall  thereupon  state 
and  sign  a  oase  aeoordingly,  and  deliver  the  some 
tartbe  pefson  by  whom  H  is  i«quired,  and  on'  his 
applicstioD  such  tnse  tra.y  be  set  down  fat  hear* 
ing  In  the -propel*  cornrt.     - 

(3.)  'Upon  ttie  hearing  of  such  case  (due  hotice 
of  which 'Is  to  be  given  to  the  Commissioners) 
the  court  shall  defennine  the  question  submitted, 
and,  if  the  instrument  in  question  is  in  the 
opinitM  of  "thtf  court  chargeable  with  any  duty, 
shoH  assess  tbe  duty  with  which  it  is  so  chaige- 
able. 

(4.)  tf  ii  ia  deciided  by  the  court  that  the 
assessment .  of  ihe  Commissioners  is  enoneous, 
any  excess  of  duty,  which  may  have  been  paid  in 
conformity  with  such  erroneous  assessment,  toge- 
ther with  any  p^alty  which  may  have  bee«  paid 
in_  consequence  thereof,  shall  be  ordered  by  the 
court  to  be  repaid  by  the  Commissioners  io  the 
appellant,  together  with  the  costs  incurred  by 
him  in  relation  to  the  appeal. 

.(&0  fiutiftheaseessnientoftheCommisuoners 
ia  copibrmed'  by  the  court,  the  costs  iaourred  by 
the  Commissioners  in  relation  to  the  appeal  shall 
be  ordered  hgr  tho  court  to  be  paid  by  the  appellant 
tO'the  Conuniasioners. 

30.  (1,)  Id  any  ease  of  applicalaoa  to  the  Com- 
miswoaeifl  with  leferenoe  to  any  instrumeet  the 
Commissioners  may  require  to  be  furnished  with 
an  abstract  of  the  instrument,  and  also  with  such 
evidence  As  they  may  deem  necessary,  in  order  to 
show  to  their  satidiiction  whether  all  the  facts 
and'Oireunistaaces  affecting  the  liability  of  the 
inafanwient  to  duty,  or  the  amount  of  the  dutv 
charg^ble  thereon,  are  fully  and  truly  set  forth 
therein,  and  may  re&ise  to  proceed  upon  any  such 
application  until  such  abstract  and  evidence  has 
been;|uiiushed  accordingly.  . 

(3.)  Provided  that  no  affidavit  <»  statutory 
declaration  made  in  punuanoe  of  this  section 
shiU  be  used  against  any  person  making  the 
Mq>e"in  any  proeeeding  whatever,  except  in  an 
inquiry  as  to  the  duty  with  which  the  instrument 
to  viath  it  relates  is  chargeable ;  and  every  per- 
son by  whom  any  such  affidavit  or  declaration  is 
made  shall,  on  payment  of  the  full  duty  with 
which  the  instrament  to  trhioh  it  relates  it 
changeable,  be  lelieved  from  any  penalty,  for- 
feitwoy  or  disabflity  he  may  have  incurred 
leaioa.  of  tbe  om!*sion  to  state  truly  in  suol 


inathnnent  any  of  tiM  fiuts  or  cn<oumBtances 
aforesaid. 

il.  (1.)  AH  poblio  ofScers  having  in  their  cus- 
tody "any  rolls,  books,  reoords,  papers,'  docu-  - 
meAts,  or  pvooefeditigs,'  the  inspection'  whereof 
rtay  tencjl  to  seebre  any  du<y,  or  to  the  ptoof  or 
disooreiy  of  atty  fraud  or  onussion  in  relation  to 
any  dnty,  sfa^t  at  all  seasonable  timeti  permit 
any  prason  thei<eunto  authorised  by  the  Cominis- 
sioners  to  inspect  all  such  tolls,  books,  records, 
papers,  documents,  and  proceedings,  and  to  take 
such  notes  and  extracts  as  be  may  deem  necessary, 
without  'fee  or  rewaard.  ' 

(2.)  Everr  person  who  refuses  to  permit  SBch 
inspection  shall  for  eveiysueh  wfitBU  fbi&it  the 
stun  of  ten  pounds. 

22.  If  any  person  whose  office  k  is  to  enrol, 
reigister.  or  enter  in  or  upon  any  rolls,  books,  or 
reoorda  ai^instemneat  chargeable  with  any  duty, 
enrols,  regirters,  or  entera  any  suoh  instrument 
not  being  duly  stanpeii^  he  aliall  &a{At  the  sum 
of  ten  pounds. 

23.  Except  wliere  express  provision  is  made  to 
the  eontra^,  all  duties  are  to  be  denoted  by 
impressed  stamps  only. 

24.  (I.)  An  instrument,  the  dutv  upon  which 
is  requir&d,  or  permitted  by  law,  to  be  denoted  by 
an  adhesive  stamp,  is  not  to  be  deemed  duly 
stamped  witli  an  adhesive  stamp  unless  the  per- 
soB  reqwred  by  law  to  cancel  such  adhesive 
stamp  cancels  uie  same  by  writing  on  or  across 
the  stamp  his  name  or  initials,  or  the  name  or 
initials  oi  his  firm,  together  with  the  true  date  of 
his  so  wTiting,  so  that  the  stamp  may  be  e^ec- 
tually  cancelled,  and  rendered  incapable  of  being 
used  for  any  other  instrument,  or  unless  it  is 
otherwise  proved  that  the  stamp  appearing  on 
the  instrument  w:as  affixed  thereto  at  the  p«>|ior 
time. 

(2.)  Every  person  who,  being  required  by  law 
to  cancel  an  adhesive  stamp,  wilnilly  neglects 
or  refuses  duly  and  effectually  to  do  so  in 
manner  aforesaid,  shall  forfeit  the  sum  of  ten 
pounds. 

25.  Any  person  wHo— '  "  ' 

(1.)  Fraudulently  removes  or  causes  to  be 
removed  from  any  instrument  any  adhe- 
sive stamp,  or  affixes  any  adhesive  stamp 
whicli  has  been  so  removed  to  any  other 
instrument  with  intent  that  such  stamp 
may  be  used  again  ; 

(2.)  Sells  or  offers  tor  sale,  or  utters,  any  adhe- 
sive stamp  which  has  been  so  removed,  or 
utters  any  instrument  having  thereon  any 
adhesive  stamp  which  has  to  his  knowledge 
been  so  removed  as  aforesaid ; 
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(3.)  Fractbe*  or  is  eonoemed  in  any  fraudulaBt 

act,  contrivance,  or  device  not  spedalljr 

provided  for,  with  intent  to  defraud  Her 

Miy'esty,  her  heirs  or  svecessors,  of  any 

dtt^, 

shall  forfeit,  over  and  above  any  othor  penalty 

to  whi«^  he  may  be  liaUe,  the  sum  of  fifty 

pounds. 

26.  (I.)  Penalties  incurred  under  this  Act  are 
to  be  sued  for  by  information  in  the  Court  of 
Exchequer,  in  England  in  the  name  of  the 
Attorney  General  for  Ensland,  in  Scotland  in 
the  name  of  the  Lord  Advocate,  and  in  Ireland 
in  the  name  of  the  Attorney  General  for  Ireland, 
and  mi^  be  recovered  with  full  costs  of  suit. 

(2.)  The  Commbsioners  may,  at  their  disare- 
tion,  mitigate  or  stay  or  compound  proceedings 
fbr  any  penalty,  and  reward  any  person  who 
may  inform  them  of  any  offence  against  this  Act, 
or  assist  in  the  recovery  of  any  penalty. 

27-  Any  affidavit  or  declaration  to  be  me^e  in 
pursuance  or  for  the  purposes  of  this  Act  may 
be  made  before  any  of  tne  Commissioners,  or 
any  officer  or  person  authorised  by  them  in  that 
behalf,  or  before  a  person  appointed  to  admi- 
nister  oaths  in  the  Court  of  Chancery  in  England 
or  Ireland,  or  before  any  person  commissioned  to 
take  affidavits  by  the  Conrt  of  Session  iu  Soot- 
land,  or  before  any  justice  «f  the  peace  or  notary 
public  in  any  part  of  the  United  Kingdom,  or 
at  any  place  out  of  the  United  Kingdom  b^ore 
any  penon  duly  authorised  to  administer  oalhs 
titere. 

28.  (1.)  Every  person  who,  having  received 
any  sum  of  money  as  or  for  the  duty  upon  or  in 
respect  of  any  instrument,  neglects  or  omits  to 
appropriate  such  money  to  the  due  payment  of 
such  duty,  or  otherwise  improperly  withholds  or 
detains  the  same,  shall  be  accountable  for  the 
amount  of  such  duty,  and  the  same  shall  be  a 
debt  from  him  to  Her  M^esty,  her  heirs  or 
suooessors,  and  recoverable  as  sum  accordingly. 
'  (2.)  The  Court  of  Exchequer  in  England, 
Scotland,  or  Ireland  may,  upon  application  to  be 
made  for  that  purpose  on  benalf  of  the  Connnis* 
•ioners,  upon  such  affidavit  as  may  appear  auffi- 
oiant,  ipant  a  rule  requiiug  any  such  penon  aa 
aforesaid,  or  the  officer  of  any  court,  or  the 
executor  or  administrator  of  such  person  or 
officer,  to  show  cause  why  he  should  not  deliver 
to  the  Commissioners  an  account  upon  oath  of- 
all  duties  and  sums  of  money  received  by  such 

rxm  or  officer,  and  why  the  same  shoiUd  not 
fcnthwith  paid  to  tiie  Receiver  General  of 
Inland  Revenue,  or  to  such  other  person  as  the 
Cammissioners  may  wpoint  to  receive  the  same ; 
and  the  court  may  make  absolute  any  such  rule, 
and  enfinoe  by  attachment  or  otherwise  the  faj- 


ment  of  any  auoh  datiM  or  sums  of  money  as  <n 
snob  {Hooeedings  may  appear  to  be  du^  tqgethot 
with  the  costs  of  the  proceedings. 


SPBCiiki.  RaevbATiows. 

As  to  Admissifms  generally. 

29.  The  duty  payable  under  this  Act  upon,  aa 
acUnissioa  is  to  be  denoted  on  the  instrument  of 
admiasiMi  delivered  to  the  person  admitted,  if 
there  be  any  such  instrument,  or  if  not,  on  tbe 
register,  entiy  or  memoraodimi  of  tiiie  admissian 
in  the  rolls,  books,  or  records  of  the  court,  inn, 
college,  borough,  bnrgh,  company,  corporatJon, 
guild,  at  sooie^  in  which  the  adnuasian  is  made, 
and  in  cases  in  which  no  instnunent  of  admis* 
sion  is  delivered,  and  no  register,  entry,  or  mem^ 
randum  is  made,  on  tbe  rescript  or  warrant  for 
admission. 

30.  If  any  person  whose  effioe  it  is  to  ptepste 
or  deliver  out  any  instrument  of  admissioB 
chargeable  with  any  duty,  or  to  register,  enter, 
or  make  any  memorandum  of  any  admissioD  in 
respect  of  which  no  instrument  of  admissian  is 
delivered  to  the  person  admitted,  n^lects  or 
refuses,  within  one  month  after  the  admission,  to 
prepare  a  duly  stamped  instrument  of  admission, 
or  to  make  a  proper  and  duly  stamped  register, 
entry,  or  memorandum  of  the  admission,  as  the 
case  may  require,  he  shall  forfeit  the  sum  of  tei 
pounds. 

Am  to  Ad>>u$*iotu  to  the  Ihgrte  ^  a  Barrister-ti' 
Law  in  Ireland,  and  of  StudaUs  to  tktSteiiif 
of  King's  Inns,  Dubltn, 

31.  Distinct  accounts  are  to  be  kept  of  tiw 
sums  following  ;  that  is  to  say  : 

(1.)  Ten  pounds,   part  of  the  duty  of  6Rj 
pounds  payable  on  the  admission  to  the 
degree  of  a  barrister-at-law  in  Ireland  of  * 
person  not  previously  admitted  to  that 
degree  in  England : 
(2.)  Ten  pounds,  payable  for  duty  on  die  like 
admission  of  a  person  who  has  been  pre- 
viously admitted   to  the  said  degree  in 
England: 
(3.)  Ten  pounds,  part  of  the  duly  payable  on 
tbe  admission  of  a  student  into  the  Sode^ 
of  King's  Inns,  Dublin  : 
And  the  said  sums  are  respectively  to  be  paid 
over  by  the  Receiver  General  of  Inland  Reveaoe 
to  the  treasurer  of  the  Society  of  King's  loos, 
Dublin,  to  be  applied  by  him  according  to  ths 
directions  of  the  said  society. 

32.  If  any  person,  ytho  has  been  duly  adnutted 
a  member  of  one  of  the  Inns  of  Coiui  in  Ew- 
land,  is  afterwards  duly  admitted  a  studuit  of  us 
Society  at  King's  Imia  in  Dublin,  the.  * 
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bf  him  in  T«apeot  of  his  fonaer  admiaaion  ia, 
on  application  made  within  aix  months  after 
the  last  admission,  to  be  allowed  and  returaed 
to  him. 

A$  to  Admisdona  or  Appointments  to  and  Grantt 
of  Offices  or  Employments. 

33.  The  fees  and  emoluments  appertaining  to 
any  ofSoe  or  employment  are,  when  praoticM>Ie, 
to  he  estimated  according  to  the  average  amonnt 
thereof  for  three  years  preceding  the  date  of  the 
admission,  appointment,  or  grant,  and  in  other 
cases  according  to  the  best  information  that  oan 
be  ohtuned. 

34.  Where  any  office  or  employment  is  granted 
anew  to  any  person  upon  the  revocation  of  any 
former  grant  thereof  or  appointment  thereto,  in 
nspeet  of  which  the  proper  duty  has  been  paid, 
no  duty  is  to  be  charged  on  the  grant  or  appoint* 
ment  by  way  of  renewal,  unless  the  salary,  fees, 
aad  emoloments  of  the  office  or  employment  are 
in  any  manner  augmented,  and  in  that  case  duty 
is  to  be  charged  on  such  last-mentioned  grant  or 
appointment  in  proportioa  to  the  amount  of  the 
augmottation  omy. 

36.  Upon  the  promotion  of  any  person  from. 
anjr  office  w  employment  in  Her  M^esty'a 
Caatoms,  in  res{)ect  of  which  he  has  paid  tiie 
proper  duty,  to  any  other  office  or  employment 
therdn,  the  appointment  of  such  person  to  the 
office  or  employment  to  which  he  is  so  pro- 
moted is  to  be  charged  with  duty  in  respect 
only  of  uiy  augmentation  in  his  salary,  fees,  and 
emoloments. 

As  to  Agreements. 

36.  The  duty  of  sixpence  upon  an  agreement 
xnav  be  denoted  by  an  adhesive  stamp,  which  is 
to  be  cancelled  by  the  person  by  whom  the  agree- 
ment is  first  executed. 

At  to  Appwmtments,  Sfc.  to  Eooiesiastieal  Bene' 
Jices,  4«. 

37.  The  net  yearly  vahie  of  an  ecclesiastical 
benefice,  dignity,  or  promotion,  or  of  a  perpetual 
curacy,  in  England,  whether  the  emoluments 
thereof  consist  of  money  or  of  produce,  or  partly 
of  money  and  partly  of  produce,  is  to  hie 
ascertained  and  determined  by  the  certificate  of 
the  Ecclesiastical  Commissioners  for  England  to 
be  written  on  the  instrument  charged  with  duty. 

Provided  that  two  or  more  benefices,  or  a 
benefice  and  any  ecclesiastical  dignity  or  promo- 
tion episcopally  or  permanently  nnited,  shall  he 
deemed  one  benefice  only. 

At  to  Appraisements, 

38.  (1.)  Every  appraiser,  by  whom  an  avpraiae> 
ment  or  vtdttation  is  made,  shall,  within  fourteen 
dofs  after  the  making  thereof,  wfite  out  the  8am«, 


is  words  and  figures  showing  the  ftill  amount 
thereof,  upon  duly  stamped  matenal,  and  if  he 
negleots  or  omite  so  to  do,  or  in  uoy  other  man- 
ner delivers  out,  or  states  the  amount  of,  any  such 
apprusement  or  valuation,  shall  forfeit  the  sum  of 
fiifty  pounds. 

(2.)  Any  person  who  receives  from  any  ap- 
praiser, or  pays  for  the  making  of,  any  appcaiae* 
ment  or  valuation,  unless  the  same  be  written  out 
and  stamped  as  aforesaid,  shall  totkit  the  snm  of 
twenty  pounds. 

4s  to  Instruments  of  Apprenticesh^. 

39.  Every  writing  relating  to  the  service  or 
tuition  of  any  apprentioe,  clerk,  or  serrant  placed 
with  any  master  to  learn  any  profession,  trade,  or 
employment,  (except  artii^s  of  oterkshtp  to  at- 
torneys and  others  hereby  spedficaUy  charged 
with  duly,)  is  to  be  deecoed  an  iastavment  of 
appreoticeafaip. 

40.  The  full  sum  of  money,  and  the  vidua  of 
any  other  matter  or  thing,  paid,  given,  or 
assigned,  or  secured  to  be  padd,  givea,  or 
assigned,  to  or  for  the  benefit  of  the  master  widi 
or  in  respect  of  any  apprentice,  derk,  or  aervant, 
(not  bang  a  person  bound  to  serve  in  orderto 
admission  in  any  oourt,)  is  to  be  fully  and  tmlir 
set  forth  in  an  instrament  of  apprentioesfaip ;  and 
if  any  such  sum,  or  other  matter  or  thing,  he 
paid,  given,  aaaigned.  or  aeoored  as  aibieaaid,  and 
no  such  instrument  be  made,  or  if  any  such  in> 
stmment  be  made,  and  such  sum,  or  the  value  of 
such  other  matter  or  thong,  be  aot  set  forth 
therein  as  aforesaid,  the  master,  and  also  the 
apprentice  himself,  if  of  fall  age,  and  any  other 
person  being  a  parfy  to  the  oontraet,  or  by  whom 
any  such  sum,  or  other  matter  or  tiling,  is  paid, 
given,  assigned,  or  secured,  shall  forfeit  the  earn 
of  twenty  pounds,  and  the  coainet,  and  the 
iBstrament  (if  uiy)  containing  the  same,  shall  be 
null  and  void. 

As  to  original  Articles  (f  Clerkship. 

41.  (1.)  Where  the  same  articles  are  a  qualifi- 
cation for  the  admission  of  any  person  not  only 
as  an  attorney  or  solicitor  in  any  of  Her  Majesty's 
courts  at  Westaaitistar,  but  tieo  as  an  Attoin^  or 
solicitor  in  any  of  the  courts  Of  the  oonnties  pala- 
tine of  Lancaster  and  Durham,  such  artidea  are 
not  to  be  charged  with  more  than  one  duty  of 
dghty  pounds. 

[i.)  Where  any  person  has  become  bound  by 
duly  stamped  articles  in  order  to  his  admission 
as  an  attomegr  or  solicitor  in  any  of  the  courts 
Of  the  oonnties  palatine  of  Lancaster  and  Durfawn, 
moh  articles  snail,  on  payment  of  snch  further 
amount  of  dnty  as,  t(^;ether  witii  the  amount  of 
duty  previously  paid  thereon,  will  make  up  the 
snm  of  eighty  pounds,  be  impressed  with  a  stamp 
denoting  the  payment  of  such  farther  doty,  and 
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ahaJl  thereupon  be  eomsidaed  to  be  luffioiently 
stamped  for  the  purpow  of  entiting  trudi  penon 
to  admission  in  any  of  the  courts  at  Weatmiiiater. 

42.  (1.)  Where  the  same  articles  are  a  qualifica- 
tion for  the  admission  of  any  person  not  only  as 
a  writer  to  the  signet,  or  as  a  solicitor,  agent,  or 
attorney  in  any  of  the  Courts  of  Session,  Jus- 
ticiary, or  Commission  of  Teinds,  but  also  as  a 
procurator  or  solicitor  in  any  inferior  court  in 
Scotland,  such  articles  are  not  to  be  charged,  with 
more  than  one  duty  of  sixty  pounds. 

(2.)  Where  any  person  has  become  bound  by 
duly  stamped  articles  in  order  to  his  admission 
as  a  procurator  or  solicitor  in  any  inferior  court 
in  Scotland,  such  articles  shall,  on  payment  of 
such  further  amount  of  duty  as,  together  with 
the  Amount  preriously  paid  thereon,  will  make 
up  the  sum.  «f  sixty  pounds,  foe  impressed  with' 
a  ttoDip  denoting  the  payment  of  snchftirther 
dulr>  and  shall  thereupon  be  considered  to  be 
simwiently  stamped  for  entitling  such  person  to 
adniission  as  a  writer  to  the  signet,  or  as  a  soHci- 
tor,  agent,  or  attorney  in  the  Court  of  Session, 
Justiciaiy,  or  Commission  of  Teinds. 

43.  Save  as  herein  •beftne  provided,  articles  of 
clerkship  are  not  to  be  stamped  at  any  time  after 
the  expiirstion  of  »ix  months  from  the  aate  thereof, 
except  upon  payment  of  penalties,  as  follows : 

(1.)  If  brougnt  to  be  stamped  within  one  year 

after  date,  ten  p«unds : 
(2.)  If  so  brought  after  one  year,  and  wifhin 
five  yews  after  date, — 
For  every  complete  year,  and  also  for 
any  additimtal  part  of  a  year  elapsed 
sioee  the  dfkte,  ten  pounds : 
(3i.)  In  every  other  case,  fifty  pounds. 

44.  The  sum  of  fourteen  pounds,  part  of  the 
duty  Dsyable  on  attides  of  clerkship  in  Ireland, 
shall  be  carried  to  a  separate  account,  and  paid 
over  by  the  Receiver  General  of  Inland  Revenue 
to  the  treasurer  of  the  Society  of  King's  Inns, 
Dublia,  to  bfi  appUed  b^  him  aceorditig  to  the 
diieotions  of  the  said' society. 

At  Uy  Bank  Notes,  AUl*  ofSaehamfe,  tmd 

45.  'tht  imh  "  banker  "  mews  And  ioeludea 
any  corporation,  society,  partnerthipk  and  persons, 
and  every  individual  jMr^on  earmi^  oD  tne  bosi- 
ness  of  banking  in  tho  United  Kingdom.  i  ■ 

The  term  "  bank  note"  means  and  includea*— • 
(1.)  Any  bill  of  exchange  or  promissorr  note 
issued  by  any  banker,  other  than  the  Gor 
vemor  and  Company  of  the  Bank  of 
England,  for  ths  payment  ot  money  not 
excee^ng  one  buniued  pounds  to  the 
bearer  on  demand : 


(2.)  An^  bill  6f  exchanRe  or  promigsoiy  note 
•o  issaed  which  errtitles  or  is  intended  tn' 
entiHe  the  bearer  or  holder  thereof,  Without 
indorsement,  or  without  any  further  or 
other  indorsement  than  may  be  thereon  s( 
the  time  of  the  issuing  thereof,  to  the  pig- 
ment of  money  not  esreeedtng  one  hunated 
pounds,  OB  demand,  whether  the  same  be  so 
expressed  or  hot,  and  in  whatever  form,  and 
by  wiromsoever  eruch  bSH  or  note  is  di»wn' 
or  made. 

46.  A  bank  note  issued  duly  stamped,  orissutd 
unstamped  hy  a  banker  duly  licensed  or  othcr-^ 
wise  authorised  to  issue  unstamped  bank  not«,^ 
may  be  from  time  to  time  re-issned  irithout' 
being:  liable  to  any  stamp  duty  by  reason  of  stich' 
re-issuing.  ' 

47.  (1.)  If  a'nv  banked-,  not' being  d^i^y  licensed 
or  Otherwise  authorised  U)  issue  u;istamped~  bank 
notes,  issues,  or  causes  or  permits  to  be  issued, 
any  bank  note  not  being  duly  stampcd,~he  shall 
forfeit  the  sum  of  fifty  pounds. 

(2.)  If  any  person  receives  or.  taksi  viywek 

bank  note  in  payment  or  a4  »  seamity,  kn<MMK 

the  same  to  have  been  issued  unstaiaped,  centasiy 

to  law,  he  sha)!  forfeit  the  suoi  of.  twenty  poosdtt 

'  1       '       ■    ' 

48.  (1.)  The  term  "bill  of  exchange "  for  the 
purposes  of  this  Act  inolndes  also  draft,  oidir, 
cheque,  and  letter  of  oedit,  and  an^  documeut  or 
writing  (except  a  bank  note)  entitling  or  pur- 
porting to  entitie  any  person.  Whether  named 
therein  or  not,  to  payment  by  tuiy  other  person 
of,  or  to  draw  upon  any  other  person  for,  any 
sum  of  monev  therein  mentioned. 

(2.)  An  order  for  the  payment  of  any  sum  of 
money  by  a  bdll  of  exchange  or  promissory  note, 
or  for  the  delivery  of  any  bill  of  exchange  or  pro- 
missory note  in  satisfaction  of  any  sum  of  money, 
or  (br  the  payment  of  ■■tiyB«km  of  money  oat  of 
any  particular  fund  whwh  may  or  may  not  be 
available,  ot  upon  any  condition  or  contingency 
which  may  or  may  not  be  perfbrmed  at  happen, 
is  to  be  deemed  for  the  purposes  «f  this  Act  * 
bill  of  exchange  tat  the  pa3finent  of  moMy  on 
demand. 

(3. )  An  order  ft>r  the '  p^ment  of  toy  smn  of 
moner  weekly,  monthly/  or  «t  «iny  other  stated 
periods,  and  also  any'ordet  fi»  Hhe  pavmeot  by 
any  person  at  any  time  sAer  the  dste  weiwf  (" 
any  som  of  money,  *nd  sent  <^  defittared  ^^  tSa  . 
person  making  tbt  same  to  the  poion  bf  wto^ 
the  payinentistobemoMie,^sinduottotbe'peAim' 
to  wnom  the  payment  is  to  be  made,  or  to  any 
pezaon  on  Us  bebiUf,'is  tobfldeem^fefihepin^ 
poses  of  this  A«t»bdU<»l  w4Aiini^'<or'^  J^T'^ 
ment  of  mon<7  on  demand.' 
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49,  (I.)  The  term  " promUsoty  note"  means 
and  includes  any  docnment  or  writing  (except  a 
bank  note)  containing  a  promiee  to  pay  any  sum 
of  money.  . 

(2.)  A  note  promising  the  payment  of  any  sum 
ofmon^outof  any  partionlar  ftuid  which  may 
or  inr^y  not  be  available,  or  upon  any  condition  or 
contingency  which  mav  or  may  n«t  be  pcfformed 
or  happen,  is  to  be  d«emed.  for  the  purposes  of 
this  Act  a  promissciy  note  for  .th«  said  sum  of 
nioney. 

.  StQ.  The  fixed  duty  <j£  one  penny  oa  a  bill  «f 
excbange  for  the  payment,  of  money  on  demand 
may  be  denoted  by  an  adhesive  stionp,  which  is 
to  be  cancelled  by  the  person  by  whom'  the  bill 
is' signed  before  he  delivers  it  out  of  his  hands, 
custody,  or  power. 

.51.  (1.)  The  ad  valorem  duties  upon  bills  of 
eschaufiie  and  promissory  notes  drawn  or  made 
oat  of  the  United  Kingdom  are  to  be  denoted  by 
acthesive  stamps. 

(2.)  Every  person  into  whose  hands  any  such  bill 
or  note  comes  in  the  United  Kingdom  before  it  is 
stamped  shidl,  befbre  he  presents  for  payment,  or 
infanmj  traasfimv  ot  in  Mymanner  negotiates 
oppaytcach  WI' M  note,  affix  thereto  a  proper 
adocsm  stimp  or  proper  adhesive  stamps  of  snffi- 
<»ent  amount,  and  cancel  every  stamp  so  affixed 
thereto. 

(^.>  Provided  as  foUows : 
.(a.)  If  at  the  time  when  any  .such  bill  or  note 
.  comes  into  the  hands  of  any  bon&  fide 
I. ,     holder  thereof  ^tbere  ia  affixea  thereto  an 
.  adhesive  stamp  effeotually  oblitoated,  and 
,   fwporting  and  appearing  .to  be  duly  can- 
celled, sncn  stamp  aballi  so  to  as  relates 
.  to  siu^t  bolder,  be  deemed  to  be  duly  can- 
c^od,  althou|di  it  m^  not  appear  to  have 
been  so  affixed  or  caoceUed  by  the  proper 
.  person. 
(6.)  If  at  the  time  when  any  suoh  bill  or  note 
.conua  into  the  heads  of  any  boni  fide 
liolder  thereof  thewe  is  affixed  thereto  an 
.    adhesive  stamp  xtotdulr  caaocUed,  it  shall 
be  oorapetent  for  auoh  bolder  t«  canod 
.  swh.  stamp  as  if- he' were  the  person  by 
whom  it  was  affixed,  and   upon  his  so- 
.,.     doing  «uRh  biU  or  n«(e  shall  be  deemed 
.    ivHj,  stamped,  and  as  valid  and  availaUe 
.  as  if  the  atamp  had  been  duly  oaaccUed 
,  ,.li|y  the  p«ffsoa  by  ^^milr  was  affixed. 
(,4.)  Aut  neither  of  the. foregoing  peoviaoes  is 
to  relieve,  a^r  p«Ngson  from  any  pen^ify  ineiimd 
by. him  {ot  notcaoceUing  any- aidhesivs  stanp.: 

^, ,  A  bill '  of  exehaage  or  piomiaioiT .  note 
purpqrtiqct  to  be  drawn  or  made  out  of  the  United 
Kingdom  is,  for  the  purpoMSi  of  <t)us  Aoty  to  be 


deemed  to  have  beea  so  drawn  or  madd,  khhottgli 
it  may  in  fiaet  have  been  drawn  or  maide  witbih 
the  United  IDngdam. 

63.  (1 .)  Where  a  bill  of  exchange  or  promissory 
note  has  been  written  on  material  bearing  an 
impressed  stamp  of  sufficient  amount  but  of  im,^ 
proper  denomination,  it  may  be  stamped  with  the 
proper  stamp  on  payment  of  the  duty,  and  a 
penalty  bf  forty  shillings  if  the  bill  or  note  be  not 
then  pajrable  accordinjj  to  its  tenor,  and  of  ten 
pounds  if  the  same  be  so  payable. 

(2.)  Except  as  aforesaid,  no  bill  of  exchange 
or  promissory  note  shall  be  stamped  with  an  im- 
pressed stamp  after  the  execution  thereof.         ,.   ,„ 

.54.  (1.)  Every  person  viho  issues,  indorses, 
transfers,  negotiates,  pneseots  for  payment,  or 
pavs  any  bill  of  exchange  or  promissoir  note 
liaole  to  duty  and  not  being  duly  stamped  shaJl 
forfeit  the  sum  of  ten  pounds,  and  the  pcrse» 
who  takes  or  receives  from  any  ether  person  any 
such  bill  or  note  not  being  duly  stamped  either 
in  payment  or  aa  a  security,  or  by  parohase  or 
otherwise,  shall  not  be  entitled  to  recover  thereon, 
or  to  make  the  same  available  tot  any  purpose 
whatever. 

(2.)  Provided  that  if  anv  bUl  of  exohange  tot 
the  paymentof  money  on  demaad,  liable  only  to 
the  duty  of  one  penny,  is  preswted  for  payment 
unstamped,  the  person  to  whom  it  is  so  presented 
m^  affix  theretp  a  proper  adhesive'  stamp,  and 
cancel  the  same,  as  if  he  had  been  the  dra#er  of 
the  biU,  and  may,  upon  so  doing,  pay  <he  sum 
in  the  said  bill  mentioned,  and  cmaige  the  duty 
in  account  against  the  person  by  wiMm  the  bill 
was  drawn,  or  deduct  suoh  duty  from  the  said 
sum,  and  such  bill  is,  so  far  as  respects  the  duty, 
to  be  deemed  good  and  valid. 

(3.)  But  the  foregoing  proviso  is  not  to  relieve 
any  person  from  any  penalty  he  may  have  in» 
curred  in  relation  to  such,  JtulJ. ,    . 

55.  When  a  hill  of  exchaage  is  drawn  (n  a 
set  according  to  the  custom  of  merahants,  and 
one  of  the  set  is  duly  stamped,  the  other  or  others 
of  the  aet  shall,  unless  issued  or  in  some-  manner 
negotiated  apart  from  tiuh   duly  stamped  bill, 
be  exempt  from  duty;    and  upon  proof  of  the 
loss  or  destruction  of  a  duly  stamped  bill  forming 
one- of  a  set,  any  other  bill  of  the  set  which  has  " 
not   been  issued  or  in  any  manner  negotiated   ' 
apart  from    sndl    lost    or  destroyed   bill   may,'' 
although  unstamped,  be   admitted  in   evidence 
to  prove  the  contents  of  such  lost  or  destroved 
bill.  ■' 

At  to  BUlt  iff  Lading. 

66.  (L)  A  bUl  of  kdihg  is  not  to  be  stamped 

after  the  execution  thereof. 
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(2.)  Erery  penou  iriio  makes  or  weeittes  any 
bill  of  lading  not  duly  stunped  shall  forfeit  the 
Bom  of  fifty  pounds. 

At  to  BiUt  of  Sale. 

67.  A  copy  of  a  bill  of  sale  is  not  to  be  filed 
in  any  court,  unless  the  oiiginal,  duly  stamped, 
is  proiduoed  to  the  proper  offieor. 

As  to  Bonds  given  in  relation  to  the  Duties  of 
Customs  and  Excise. 

58.  If  any  person  requited  by  any  Aot  of  Par- 
liament,  or  oy  the  diteotion  of  the  Commissioners 
of  Customs  or  Inland  Revenue,  or  any  of  their 
officers,  to  give  or  enter  into  any  bond  for  or  in 
respect  of  any  duties  of  customs  or  excise,  or  for 
preventing  finuds  or  evasions  thereof,  or  for  any 
natter  or  thing  relating  thereto,  includes  in  one 
and  the  same  bond  any  goods  or  things  belongwg 
to  moie  persons  than  on«,  not  being  oo-partiiers 
or  joint  tenants,  or  tenants  in  common,  he  shall 
for  every  such  offence  forfeit  the  sum  of  fifty 
ponnds. 

As  to  the  Certifieatts  of  Attorneys  and  others. 

69.  (1.)  Every  person  who  in  any  part  of  the 
United  Kingdom — 
(o.)  Directly  or  indirectly  acts  or  practises  in 
anr  court  as  an  attorney,  solicitor,  proctor, 
writer  to  the  signet,  agent,  or  procurator, 
or  as  a  notary  public,  without  having  in 
foroe  at  the  time  a  duly  stamped  certificate 
according  to  the   provisions  her^-after 
contained  and  referred  to ; 
(6.)  On  applying  for  any  such  certificate  does 
not  truly  specifV  tne  facts  and  circum- 
stances upon  wnich  the  amount  of  duty 
chargeable  upon  his  certificate  depends, 
shall  forfeit  tiie  sum  of  fifty  pounds,  and  shall 
be  incapable  of  maintaining  any  action  or  suit 
for  the  recovery  of  any  fee,  reward,  or  disburse- 
ment on  account  of  or  in  relation  to  any  act  or 
proceeding  done  or  taken  by  him  in  any  such 
capacity. 

(2.)  Any  person  in  whose  name,  either  alone 
or  together  with  any  other  person,  any  proceeding 
is  taken  in  any  court,  shall,  unless  the  proceeding 
is  set  aside  by  the  ootirt  as  irregular,  or  unless 
the  contrary  is  otherwise  satisAtetorihr  proved,  be 
deemed  to  have  acted  in  such  proceeffiiiif. 

60.  Every  person  who  (not  being  a  seijeaot«t- 
law,  barrister,  or  a  duly  certificated  attorney, 
soUcitta,  proctor,  notary  public,  writer  to  Hie 
signet,  agent,  procurator,  conveyancer,  special 
pleader,  or  draftsman  in  equity)  either  directly 
or  indirectly,  for  or  in  expectation  of  say  tee, 
gain,  or  reward,  draws  (»■  prepares  any  instrument 
relating  to  real  or  personal  estate,  or  any  pro- 
ceedings in  law  or  equity,  shaH  forfeit  the  sum  of 
fifty  pounds. 


Provided  as  fiollawtc— 
(1.)  This  saotion  does  not  estoid  to 
(«.)  Any  piMio  officer  drawing  or  piefmaf 

instruments  in  tiie  course  of  hit  dnty : 
(i.)  Any  person  employed,  asenkf  to  en^o* 
any  instrunent  or  imeeodings. 
(2.)  The  tenu  "instrument"  in  tiiis  leetiaD 
does  not  inclnd»~ 

(«.)  Wills  or  othariMBtamentwyinstfaiiieiitt: 
(i.) .  Agrearaente  nnder  hand  oniy : 
(e.)  Letters  or  powers  of  attorney : 
(d.)  Transfers  of  stodc  cantainii^  no  trait 
or  limitation  thensofl 

61.  It  shall  not  be  necessary  for  any  penon  to 
take  out  in  Engknd,  Sootiand,  or  bthnd  man 
Aan  one  certificate  for  any  otw  year. 

62.  The  certificates  of  attamers,  Boiicit<n8,  ind 
MNwtws  in  Engkod  and  Irelana  are  tofae  ^ipiied 
for,  taken  <mt,  issued,  dated,  and  staamed,— 

(1.)  In  Enfflaad,  ia  aocovdamse  with  tiie  pis- 
visions  in  that  bdialf  of  an  Ast  of  At 
sixth  and  seventh  years  of  Her  Majeatf, 
intituled  "  An  Act  for  consolidating  and 
"  amending  sevend  of  the  laws  rel^ig  t* 
"  attasncgrs  and  seHoitots,"  and  of  an  Act 
of  the  twentyk.third  and  trnta^fiaeA 
years  of  Her  Ifa^eety,  intitnled '*  An  Actio 
"  amend  the  laws  relating  to  attsmnyssad 
"  solicitors  and  certificated  conveTancm." 

(2.)  In  Ireland  in  accordance  witii  tiie  fn^ 
visions  in  that  behalf  of  "  The  Attune^ 
and  Solioitots  Aot,  iMJMiii,  1866." 

63.  £v«y  person  requind  to  take  out  a  certifi- 
cate to  aathoaae  him  to  praotiss^— • 

(1.)  In  Scotiand,  as  a  writer  to  tbe  sigMt, 
solicitor,  agent,  or  procutstor; 

(3.)  In  BnglsHd  or  iMfaad,  as  a  eonvejsnea 
special  pleader,  or  draftsman  in  sqsi^ ; 

(3.)  In  any  part  et  Ae  United  KangdMs,  *•  * 
notaiy  public, 
shall  yeariy  and  every  yen,  before  he  does  sof 
act  in  any  of  the  aforasaid  caftHim,  Mmt  to 
the  Commissianers,  er  to  their  proper  officer,  in 
such  manner  and  f««n  as -titey  shall  diiMl,  a  note 
in  writing  stating  his  fall  name  and  the  place 
where  he  carries  on  his  bnsmess,  and  thtreenon, 
and  upon  payment  of  the  pivper  doty,  sbaU  tie 
entitled  to  such  certificate,  whidi  is  to  be  dalj 
stamped  and  issued  to  him  bytbeCommiasioDen. 

64.  Tbe  certificates  hi  (Us  awtion  specified  m 
to  be  dated  and  to  nqpim  at  the  times  htnin-after 
in  that  bdnlf  mmtHmed ;  tfaUivtosw, 

(1.)  The  certificates  of  miten  t»-  m  mgai*< 
solicitcnrs,  agents,  attorneys,  ]»octii«t(H^ 
and  notaries  ppUie  ta  Sec^lnd,  udn 
oonveyaaceM,  spenal  fimien,  and  dn^ 
men  i»  eqai^in  Bngwid,  ars'lobe  dated 
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if  taken  out  betwrMB  the  liiktj^^ett  of 

Ootrtieruid  idi*  flfst  «l  Oesember,  on  the 

fint  of  NtNnamber,  and  if  taiub  out  at  any 

-   oilier  time,  HMi  I  liie  daf7  on  wUeh  they  are 

'    UBasd,'«Kd)«nm'idleMesto«xpiTeonthe 

thathift{f-&stof  Oebobu  next  after  their 

.     .     date. 

(2.)  The  certifieatefl  of  notsriea  pahUo  in  Eng- 
'indasitobedated,  if  taken  outbetwreen 
the  fifteenth  of  Nov«nibw  utd  the  sixteenth 
of  Deoember,  on  ib»  sixteenth  of  Norem- 
bet,  mmI  if  taikea  out  at  any  ether  time,  on 
tiie  day  on  vhidi  the^  are  issued,  and  are 
in  all  oases  to  expire  on  the  fifteenth  of 
'Nofrembw  next  altar  ^eir  d«t& 

<3.)  Hm  certificates  of  eernvvnoKen,  spedsl 
pleaders,  dn^tamen  in  e(|n%,  and  notaries 
pubKc  in  Ireland,  are  to  be  dated  on  the 
«ayontrfaieh  tiiey  are  isaaed,  and  ueto 
•nirey  a»  to  ttie  certifieatee  of  notaries 
pnUio,  on  the  twenty-fifth  ^y  of  Match 
nextafter  their  date,  and  in  all  other  cases 
im  the  sizAi  day  of  January  next  after  their 
dale.       • 

As  to  tTie  Certificate  qf  Rtgistraiion.  of  a  Design. 

65.  The  dnty  <rf  five  ponnds  npon  tiie  certificate 
of  the.regisfa«tion  of  a  design  is  to  bis  denoted  by 
•  stamp  to  be  speeiaUy  appropriated  for  expressing 
aod  deaotiBg  the  said  duty. 

As  to  Charter-partiet, 

66.  The  dnty  upon  an  inertrnment  chargeable 
with  duty  as  a  ohaiter>party  nay  be  denoted  by 
an  adhesive  stuup,  which  is  to  oe  cancelled  br 
the  persmk  by  nlKmi  the  instrument  is  last  exeontea, 
or  l^  whose  exeeation His  oom[Med  as  a  binding 
eoatraot. 

€7.  Where  any  doenment  chargeable  with  dul^ 
as  a  charter-party,  and  not  being  duly  stamped, 
is  fltat  execrated  out  of  theUnitwl  Kingdom,  any 
party  thereto  may,  within  ten  daye  after  it  hu 
Men  first  received  in  the  United  Kingdom,  aod 
beloM  it  has  t>eea  executed  by  any  person  in  the 
Uaitcd  Kiagdomi  affix  tiiereto  an  aahesive  etsap 
denoting  the  dntv  diorgeable  thereon,  and  at  the 
aame  time  caxkcel  such  adhesive  stamp,  and  the 
inatafttUMnt  with  an  adhesive  stamp  thereon  so 
affixed  aod  oaneelled  shall  be  deemed  duly 
stamped. 

68.  An  executed  instrument  chargeable  with 

dnty  as  a  charter-party,   and  not  b^ng  duly 

■tamped,  mav  be  stamped  with  an  impressed 

stamp  upon  the  following  terms  ;  that  is  to  say, 

(1.)  Within  seven  days  after  the  first  execution 

thereof,  on  payment  of  the  dnty  and  a 

penidty  of  four  shillings  and  sixpence ; 

-  (2.)  Aftor  seven  days,  but  within  one  month 

after  the  first  execution  thereof,  on  pay- 


ment of  the  dnty  and  a  penalty  of  ten 

pounds ; 
and  shall  not  in  any  other  case  be.  stamped  with 
an  impressed  stamp. 

A$  to  Contract  Notes, 

69.  (1.)  The  duty  on  a  oraittact  note  may  be 
denoted  by  an  adhesive  stamps  wUeh  is  to  be 
cancelled  by  the  person  by  whom  the  note  is  first 
executed. 

(2.)  Rvery  person  who  makia  or  executes  any 
eotatraot  note  chargeable  irith  daty.and  ttot  being 
dtdy  stamped,  shall'  ftntaii  the  sum  of  twenty 
pAuiidg,  "  ' 

(3.)  No  broker,  agent,  or  other  person  Aall 
have  any  legtd  daim  to  amy  charge  for  brokerage, 
commission,  or  agency,  with  reference  M  the  sale 
or  purchase  of  any  stock  or  maiketable  seontity 
of  tue  value  of  five  pounds  or  upwards  mentioned 
at  Yefemd  to  in  any  contract  note,  unless  s«ch 
note  is  doly  stamped. 

As  to  Comeyaiuies  on  Sale. 

70.  The  term  "conveyance  on  sale"  includes 
evety  instrument,  and  every  decree  or  order  of 
any  court  or  of  any  commissioners,  whereby  any 
property  upon  the  sale  thereof  is  legally  or  equi- 
tably transferred  to  or  vested  in  the  purchaser,  or 
any  other  person  on  his  behalf  or  by  his  direction. 

71.  (I.)  Where  the  consideration,  or  any  part 
of  the  consideration,  for  a  conveyance  on  sale 
consists  of  any  stock  or  marketable  security,  such 
conveyance  is  to  be  charged  wHh  ad  valorem 
duty  in  respect  of  the  value  of  such  stock  or 
security. 

■  (2.)  Where  the  consideration,  or  any  part  of 
the  consideration,  for  a  conveyance  on  sale  con- 
sists of  any  security  not  being  a  marketable 
security,  such  conveyance  is  to  be  charged  with 
ad  valorem  dnty  in  respect  of  the  amount  due  on 
the  day  of  the  date  thereof  for  principal  and 
interest  upon  such  security. 

72.  (i.)  Where  the  consideration,  or  any  part 
of  the  consideration,  for  a  conveyance  on  sale 
consists  of  money  payable  periodically  for  a  definite 
period,  so  that  the  total  amount  to  be  paid  oan 
be  previoQsly  ascertained,  such  conveyance  is  to 
be  charged  in  respect  of  such  considwstion  with 
ad  valorem  duty  on  such  total  amount. 

(2.)  Where  the  considention,  or  any  part  of 
ibe  consideration,  for  a  conveyance  on  saje  con- 
sists of  money  payable  periodically  in  perpetuity, 
or  for  any  indefinite  period  not  termmable  with 
life,  such  conveyance  is  to  be  charged  in  respect 
of  such  consideration  with  ad  valorem  dnty  on 
the  total  amount  which  will  or  may,  according  to 
the  terms  of  sale,  be  payable  during  the  period  oi 
twenty  years  next  arter  the  day  of  the  date  of 
such  mstmment. 


Digitized  by 


Google 


432 


STATUTES  OP  THE  IBBALM. 


[OltA*.-!?. 


(3.)  Where  the  considemtion,  or  nay  psrt  of 
the  conridention,  for  a  oonreysnce  on  eaie  oon- 
Bist*  of  money  payable  perioaicallv  during  any 
life  or  lives,  such  conveyance  is  to  De  charged  in 
respect  of  such  consideration  with  ad  valorem 
duty  on  the  amount  which  will  or  may,  according 
to  toe  terms  of  sale,  be  payable  during  the  period 
of  twelve  years  next  after  the  day  of  the  date  of 
Buoh  instrument, 

(4.)  Provided  that  no  conveyance .  on  sale 
diaixeable  with  ad  valotem  du^  in  respeot  oif 
any  periodical  payments,  and  containing  also 
DtoviuoD  for  secunng  snoh  periodical  paymeofai, 
la  to  be  charged  with  any  duty  whatsoever  in  i«- 
■pect  of  such  provision,  and  no  separate  instru- 
ment made  in  any  sueh  case  for  securing  such 
periodical  payments  is  to  be  charged  with  any 
nigher  duty  than  ten  shillings.  i 

73.  Where  any  propertv  ia  conveyed  to  any 
person  in  consideration,  wholly  or  in  part,  of  any 
debt  due  to  him,  or  subjeot  either  certainly  or 
contingently  to  the  payment  or  transfer  of  any 
money  or  stock,  whether  beina  or  constituting  a 
charge  or  incumbrance  upco  tne  property  or  not, 
such  debt,  money,  or  stcKik  is  to  be  deemed  the 
whole  or  part,  as  the  case  may  be,  of  the  ttoOr 
sideration  in  respect  whereof  the  conveyance  ii 
eh«t;geable  with  m  valorem  duty. 

74.  (1.)  Where  any  property  has  been  con- 
tracted to  be  sold  for  one  consideration  for  the 
whole,  and  is  conveyed  to  the  purchaser  in  sepa- 
rate jwrts  or  parcels  by  different  inatmmcnts,  the 
consideration  is  to  be  apportioned  in  aoch  man- 
ner as  the  parties  thhilc  fit,  so  that  a  distinct 
consideration  for  each  sepuate  part  or  parcel  is 
set  forth  in  the  oonvevanoe  relatm^  tbento,  and 
such  conveyance  is  to  be  charged  with  ad  valorem 
datr  in  respeot  of  sndi  distinct  consideration. 

(2.)  Where  property  contracted  to  be  purchased 
for  one  consideration  for  the  whole  by  two  or 
more  persons  jointly,  or  by  any  person  for  him- 
self and  others,  or  wholly  fbr  others,  is  conveyed 
in  parts  or  parcels  by  separate  instruments  to  the 
persons  by  or  for  whom  the  same  was  purchased 
for  distinct  parts  of  the  oonrideration,  the  con- 
veytmce  of  each  separate  part  or  parcel  is  to  be 
charged  with  ad  \nslorem  duty  in  respect  of  the 
distinctpart  of  the  consideration  theiem  specified. 

(3.)  Where  a  person  having  contracted  for  the 
purchase  of  anv  property  but  not  having  obtained 
a  conveyance  thereof  contracts  to  sell  the  same  to 
any  other  person,  and  the  property  is  in  conse- 
quence conveyed  immediately  to  the  sub-pur- 
chaser, the  conveyance  is  to  be  charged  with  ad 
valorem  duty  in  respect  of  the  consideration  for 
the  sale  by  the  original  purchaser  to  the  sub- 
purchaser. 

(4.)  Where  a  person  having  contacted  tot  the 
purchase  of  any  property  but  not  having  obtained 


a  convince  conWaets  to  sd  Ae  wktte,  at  toy 
part  or  parts  there<tf,  to  any  oAmr  yawm  or  per- 
aonc^  and  theprop^ty  ia  iir  ^oaaaqunee  «on- 
veyed  by  the  original  seUar  to  'ditoeat  penwas 
in  parts  «»  pBMelst  tke  «onveyarioe  ef«Mk  part  sr 
pamd  is  to  b«  ck*t|ied  wHb  ad'TsloaimAtT.in 
respect  only  of  the  consideration  moving  ftm 
the  sub-purchaser  thereof,  without  regard  to  tite 
amount  or  value  of  the  orisinal  eonsidei^OD. 

(6.)  Where  a  sub-purchaser  tekes  an  aetnsl 
conveyance  of  the  iaterest  of  'th*  penon  imme- 
diately selUag  to  him,  wUoh  is  dMigeable  «ilh 
ad  valotem  Satf  ia  respect  ef  tb«  aawWe<a>ii» 
moving  firnn  hraa,  and  is  duly  stamped  aooovd. 
ingVf,  anv  ooor^rance  to  be  afterwaads  aosde  to 
him  of  the  same  property  \j  Hm  ongiad  seOsr 
afaall  be  eMtniit  mm  tliewtd  a«IWaMRra  dotr, 
and  ehaig«abie  oidy  with  tha  doty  to  «i^  a 
mar  be  Imbla  under  any  genaral  dcseriptiotk,  bat 
such  last-mentioned  duty  shall  not  ecBeed  th«  td 
vslorem  duly. 

75.  Where  upon  ike  sale  <it  any  annuity  or 
other  right  not  oefore  in  existence  atiflh  ttavStf 
OF  other  right  is  not  Meated  by  aotoal  vraat  or 
conveytooe,  bufk  is  only  secured  by  bond,  w- 
rant  of  attorney,  oovenaat,  eontniot,  or  «&«rMse, 
the  bond  or  other  instrument,  or  setae  one  of 
Mch  testraments,  if  tiMn«  be  more  tiali  «ne,is  to 
be  charged  with  the  same  dtttv«s'a»'actin]  giut 
or  coAveysnto,  and  is  fer  til'  nie  paMoaes  Of  thb 
Act  to  be  deemed  an  instnittltiA  of  eonviysMe 
«n  sale.  ;  ■  .    •  i.:  • 

76.  Where  there'  are  several  instrumeilta  of 
conveyance  for  completing  the  purchaser's  title 
to  tiie  proper^  sold,  the  piiasipal  instnimeat  of 
eonveyaaoe  only  is  to  be  curgea  with  ad  vateicB 
duty,  and  theodierinstrcmMirtaaiat&benspeB- 
tivQ^  thaiffed  wMi  suoh  othw  4a^  a»  ^My  nv 
be  luble  to,  but  suoh  tosUnasotioMd  dotf  shw 
not  exceed  tho  ad  <raIorem  Aotf  pajrtMe  iaMtpiet 
of  tho  prinoipal  mstenmeiik 

77.  (1-)  In  the  oases  below  apecified.the  prin- 
dpal  instrument  ia  to  be  ascercsined  in  ^  M- 
lowing  manner : 

(a.)  Where  any  copyhold  or  <o«atSMuiq»  eitlls 
ia  eonveyed  by  a  deed,  no  Oweadtr  Wg 
neoeeoarv,  the  deed  is  to  be  4M)ned'4te 
prinoipal  instrament : 

{b.)  In  other  cases  of  copyhold  «  aaHwatf 
estates,  the  surrender  or  gnuiH  3  made 
out  of  court,  or  the  memtoandoiir^lfcHMC 
and  the  oepy  of  ooart.roH>of  tha  dbnender 
or  grant,  if  made  is  oonii,  shall  be  dssMd 
the  principal  instruntent : 

(«.)  Where  in  Seotland  there  iait  tHsposiiisii 
or  assignation  exeeotad  by  tb«  tmia.fi 
any  other  instarument  is  eseeated  ((*  dtm- 
pleting  the  title,  iht  ^spesitiDB-cfasiir- 
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.   -.  Bfttioa  <»  %0i  be  dwwMd  the  prinoipftl 

(2.)  Id  «i>f  fothsr  oaso  the  p»rtiM  OMf  detav- 
Boinefor  thcMselves  wbSch  pf  (Qvwal  instruments 
ii  40  be  ;deein«<)  tbe  pnnoipal  iDsbnuDeai,  and 
mar  ptj  tb»  ad  raJbrem  aut]r  titwreos  aoeord- 

'k»  (o  ponpeyqnces  on  any  occasion  except  Sale  of 
Mortgage.  .     ,,    ' 

79i,  Birary,  iMtnupieBtt ,  and  cvny  decree  or 
.order  of  uiy  OQurt  or  of  «ny>  ctomotusuonsrB, 
wiNiK^-W9  piiopwtjF  Q<t  any  ooQwiony  except  « 
Mle  or  »Qrt0»R^  ia  Imnaferred  to.  <w  vested  in 
an)ri|MiBiMB«-i9.  ofawgeeUc  with,  duty  as/A.convey- 
Mioe  artraittfer,  of  property.. 

.foovided  .th«t  a  oonvcysAce  or  transfer  made 
ibr  e&ctuatinK  3the  appointnaent  of  a  new  tnutete 
wnot  to  be  charged  wit^  »«y  higber  duty  tban 
■tea«biUiARi. 

As  to  attested  Copies  and  Extracts. 

79,.  Aaki  attested  w  otihermse  anthAntic^d 
copy  or  wtract  pf  or  Aom^ 
,    (lJ^n.Mwt)nunent  obuReable  wjtJi  any  duty^ 
(2.y  An. original  wiU,  testament,  or  codicil; 
.<3.).  The. pjBobate,  or  <ptob»te.  w^.of  a. will  .of 

.  Qodietl}. 

{4.)  Let4asof.administcationor«con£cinatian 

..    ofajteatamentt  ;         .  . 

.amy  be  stamped  at  aoy  time  witbin  fourteen  days 

•Aot  the  date  of.  the  attestatioD  or  authentiaalaop, 

on  payment  of  the  duty  only,  without  any  penally. 

Js  tqcertififi4.  Copies  and  E.xtracts  from  Registers 
...  of  Births,  4-c.         .       . 

■  80,  Th^  duly  upon  a  certified  copy  or  extraot 
of  or  from  any  register  of  births,  baptisms,  mar- 
riageih  deatfasi  or  burials  ia  'to  be  paid  by  the  per- 
Mn  reoniring  tfce  copy  oreiitgnct,  and  may  be 
detwM  by  aA.adih«ure  stampj  which  ia  to  be 
leano^ed  \ij.  the  person  by  whom  the  copy  or 
extract  is  signed  befoce  he  deliven  the  same  out 
of  his  hands,  custody,  or  power. 

,'    Jis  to  Copj/hol'd  and  Customary  Estates. 

81.  (1.)  The  copy  of  court  roll  of  a  sunender 
or  grant  made  out  of  court  shall  not  be  admis- 
sibly or  sMHlable  aa  evidence  ai  the  surrender  or 
gl«itt,  unless  the .  surrender  or  grant,,  or  the 
memorandum  thereof,  is  duly  stamped,  of  which 
fitot.  tb«'Ceitiflcate  of  the  steward  of  the  manor 
bo  the  face  of  such  copy  shall  be  sufficient 
evidence. 

...  (2.).  The  entry  upon  the  court  rolls  of  a  sur- 
render or  grant  shall  uot  be  admissible  or  avail- 
able as  evidence  o£  the  surrender  or  grant  tmless 
-the  surrender  or  grant,  if  made  out  uf  conrt,  or 
Hut  memocBodam  thereof  or  the  copy  of  court 
wU  (tf  tbfi  surrender  or  grant,  if  made  in  court, 
ia  duly  stamped,  of  which  fact  the  certificate  of 
Vol.  XLVIII.— Law  Jour.  Stat. 


thestewwd  o)^  the  nuaorm  the^m^wof  such 
entry. shall  b«  sufficient  evidence.  .  ... 

82.  No  instrument  is  to  be  charged  more  tban 
once  with  duty  by  reason  of  relatmg  to  several 
distinct  tenements,  in  respect  whereof  several 
fines  or  fees  are  due  to  the  lord  or  steward  ot  the 
manor.  •.     -. 

■       ...         •  ■.,        , .  .■     1.1 

83.  (1.)  All  the  facts  and  cironmstanees  aftct- 
ing  the  liability  to  ad  valorem  duty  of  the  oofiy  of 
court  roll  of  any  surrender  or  grant  made  !h 
court,  or  the  amount  of  ad  valowra  duty  \ri*h 
wbieb  any  such  cojiy  of  court  roll  is  thargesibte, 
»e  to  be  fully  and  truly  stated' in  a  note  to  be 
d^ivered'to  the  steward  of  the  fflanor  before  tbe 
strrrender  or  grant  is  made.  ■     .:    ,.     . 

<2.)  Every  person  who,  with' intent  to  defTand 
Her  Mtgesty,  her  heirs  or  suecessors,— =■        •     ' 
(a.)  Makes  in  court  any  surrender  before  such 
a  note  as  ^restid  has  been  delivered  to 
'    •      the  steward  of  the  manor'}" 

(6.)  Being  employed  or  oonoenied  in  «» sJbo^t 

'  the  pre^aratiow  of  any  inch  note  as  aJtere- 

said,  negieots  ot  omitsi  fuUy  and  truly  to 

state  therein  sti  the  abov^mefltioned  fbctB 

and  ohflcnrfistlnices;    " 

shall  forfeit  thbimtt  of  fifty  iJomidSi  • 

84.  The  steward,  of  every 'mta>or«lwXtrefiiae-' 
(1.)  To  accept  in  court  any  surrender,  or  to 

make  in  oourt  any  grant,  Until  such  a 
..    noteas  is  lequired  by  the  last  preoediBg 
seetiott  has  been  delivered  to  him  t 
(2.)  To  enter,  on  tbe  court  t^,  or  aowpt  any 
'    '  peeeentment  of,  or  admitt  any  pereouj  to  he 
tenant '  under  or  by  virtue  •  of,  any  sur- 
I  render  or  geaat  naae  out  of  ooart,-o(  uy 
deed  which  is  not  duly  stamped  : 
AimI  in  any  caae  va.  which  ha  does  not  so  revise 
shall  forfeit  tiie  sum  of  fifiy  pounds, 

85.  The  steward  of  every  manor  shall,  within 
four  months  from  the  day  on  which  any  sur- 
render or  grant  is  made  in  court,  make  out  a 
duly  stamped  copy  of  court  roll  of  such  surrender 
or  grant,  and  have  the  same  ready  for  delivery  to 
the  person  entitled  thereto,  and  if  he  neglects  so 
to  do  shall  forfeit  the  sum  of  fifty  pounds;  and 
the  duty  payable  in  respect  of  such  copy  of  court 
roll  shall  be  a  debt  to  Her  Majesty,  her  heirs  or 
successors,  from  such  steward,  whether  he  shall 
have  received  it  or  not,  and  shall  he  recoverable 
by  the  summary  means  provided  for  the  recovery 
of  duties  received  and  not  api)lied,  and  if  he  has 
not  received  the  duty  the  same  shall  also  be  a 
debt  to  Her  Majestj-,  her  heirs  or  successors,  from 
the  party  entitled  to  such  copy,  and  recoverable 
from  him  in  manner  aforesaid. 

86.  The  steward  of  any  manor  suur,  before  he 
accepts  in  court  any  surrender  or  miukea  in  court 
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anj  (iprant,  demand  and  insist  on  the  payment  of 
his  kwful  fees  in  leUtion  to  the  surrender  or 
grant,  together  with  the  duty  payable  on  the  copy 
of  court  roll  thereof,  and  may  refuse  to  proceed 
in  any  such  matter  or  to  deliver  such  copy  of 
court  roll  to  any  person  until  such  fees  and  duty 
are  paid. 

At  to  Delivery  Orders  and  Warrantt/or  Ooodt.  ' 

87.  The  term  "deliveiy  order"  means  any 
document  or  writing  entitling,  or  intended  to 
entitle,  any  person  therein  named,  or  his  assigns, 
or  the  holder  thereof,  to  the  delivery  of  any 
goods,  wares,  or  merchandise  of  the  value  of 
forty  shillings  or  upwards  lying  in  any  dock  or 
port,  or  in  any  warehouse  in  which  goods  are 
stored  or  deposited  on  rent  or  hire,  or  upon  any 
wharf,  such  document  or  writing  being  signed  by 
or  on  behalf  of  the  owner  of  such  goods,  wares, 
or  merchandise,  upon  the  sale  or  transfer  of  the 
property  therein. 

88.  The  term  "warrant  for  goods  "  means  any 
document  or  writing,  being  evidence  of  the  title 
of  any  person  therein  named,  or  his  assigns,  or 
the  holder  thereof,  to  the  property  in  anv  goods, 
wares,  or  merchandise  lying  in  any  warehouse  or 
dock,  or  upon  any  whan,  and  signed  or  certified 
by  or  on  behalf  or  the  person  having  the  custody 
of  such  goods,  wares,  or  merchandise. 

89.  The  duty  upon  a  deliveiy  order  or  warrant 
for  ffoods  may  be  denoted  by  an  adhesive  stamp, 
whicn  is  to  be  cancelled  by  the  person  by  whom 
the  instrument  is  made,  executed,  or  issued. 

90.  The  duty  upon  a  delivery  order  is,  in  the 
absence  of  any  special  stipulation,  to  be  paid  by 
the  person  to  whom  the  order  is  given,  and  any 
person  from  whom  a  delivery  oi^r  chargeable 
with  duty  is  required  may  refuse  to  give  it,  unless 
or  until  the  amount  of  the  Axxtj  is  paid  to  him, 

91.  (1.)  Every  document  or  writing  in  the 
nature  of  a  delivery  order  is  to  be  deemed  to  have 
been  given  upon  a  sale  of,  or  transfer  of  the  pro- 
perty in,  goods,  wares,  or  merchandise  of  the 
value  of  forty  shillings  or  upwards,  unless  the 
contrary  is  expressly  stated  therein;  and  every 
person  who— 

(o.)  Untruly  states,  or  knowingly  or  willinglT 
allows  it  to  be  untruly  statea,  in  any  sucn 
document  or  writing,  either  that  the  trans- 
action to  which  it  relates  is  not  a  sale  or 
transfer  oi  property,  or  that  the  goods, 
wares,  or  merchandise  to  which  it  relates 
are  not  of  the  value  of  forty  shillings ; 

(i.)  Makes,  signs,  or  issues  any  delivery  order 
chaigeable  witii  duty,  but  not  being  duly 
stamped; 


(c.)  Knomngly  or  wilAiIly.  either  hhnself,  or 
by  his  servant  or  any  other  person,  pro- 
cures or  requires  or  authorises  the  deliToy 
of,  or  delivers,  any  goods,  wares,  or  mer- 
chandise mentioned  in  any  delivery  order 
which  is  not  duly  stamped,  or  which  con- 
tains to  his  knowledge  any  false  statement 
with  reference  either  to  tne  nature  of  the 
transaction,  or  the  value  of  the  goods, 
wares,  or  merchandise, 
shall  forfeit  the  sum  of  tirenty  pounds. 

(2.)  But  no  delivery  order  is,  by  reason  of  tiie 
same  being  unstamped,  to  be  deemed  invalid  in 
the  hands  of  the  person  having  the  custody  of, 
or  delivering  oat,  the  goods,  wares,  or  mercnui- 
dise  therein  mentioned,  unless  such  person  it 
proved  to  have  been  party  or  privy  to  some  baud 
on  tiie  revenue  in  relation  thereto. 

92.  Every  person  who  makes,  executes,  or 
issues,  or  receives  or  takes  by  way  of  aecority 
or  indemnity,  any  warrant  for  goods  not  being 
duly  stamped,  shall  forfeit  the  sum  of  twenty 
pounds. 

As  to  Jh^icates  and  Counterparts. 

93.  The  duplicate  or  counterpart  of  an  instru- 
ment chargeable  with  duty  (except  the  counte^ 
part  of  an  instrument  chargeable  as  a  lease,  aach 
counterpart  not  being  executed  by  or  on  behalf 
of  any  lessor  or  grantor,)  is  not  to  be  ieespei 
duly  stamped  unless  it  is  stamped  as  an  original 
instrument,  or  unless  it  appears  by  some  stamp 
impressed  thereon  that  the  full  ana  proper  du^ 
has  been  paid  upon  the  original  instrument  of 
which  it  is  ihe  duplicate  or  counterpart. 

As  to  Exchange  or  Excambioft  and  PartUio» 
or  Division. 

94.  Where  upon  the  exchange  of  any  real  or 
heritable  property  for  any  other  real  or  heritable 
property,  or  upon  the  partition  or  division  of  any 
real  or  heritable  property,  any  consideration  «i- 
ceeding  in  amount  or  value  one  hundred  poundj 
is  paid  or  given,  or  agreed  to  be  paid  or  given, 
for  equality,  the  principal  or  only  instrument 
whereby  such  exchange  or  partition  or  division 
is  efiected  is  to  be  charged  with  the  same  »d 
valorem  duty  as  a  conveyance  on  sale  for  such 
consideration,  and  with  such  duty  only;  and 
where  in  any  such  case  there  are  several  instru- 
ments for  completing  the  title  of  either  oart^ 
the  principal  instrument  is  to  be  ascertainea,  ana 
the  other  instruments  are  to  be  charged  with  dntt 
according  to  the  provisions  of  the  seventy-surth 
and  seventy-seventh  sections  of  this  Act. 

At  to  Grants  of  Honourt  and  Dijniiitt. 

95.  (1.)  Where  two  or  mwe  honours  or  digW' 
ties  are  granted  by  the  same  letters  patent  toJM 

.  same  person,  such  letters  patent  aie  to  bed»a«g«» 
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with  the  proper  6taty  in  respect  of  the  highest  in 
point  of  rank  only. 

(2.)  Where  any  honour  or  dignity,  honours  or 
dignities,  is  or  are  granted  to  any  person  or  per- 
sons in  remainder,  the  letters  patent  are  to  be 
charged  with  such  farther  duty  in  respect  of 
every  remainder  as  would  have  been  payable  for 
an  original  grant  of  the  same  honour  or  dignity, 
honours  or  dignities. 

At  to  Leases,  ^. 

96.  (1.)  An  agreement  for  a  lease  or  tack,  or 
-with  respect  to  the  letting  of  any  lands,  tene- 
ments, or  Jieritable  subjects  for  any  term  not 
exceeding  thirty-five  years,  is  to  be  charged  with 
Hie  same  duty  as  if  it  were  an  actual  lease  or  tack 
made  for  the  term  and  consideration  mentioned 
in  the  agreement. 

(2.)  A  lease  or  tack  made  subsequently  to,  and 
in  conformity  with,  such  an  agreement  duly 
stamped,  is  to  be  charged  with  the  duty  of  six- 
pence only. 

97.  (I.)  Where  the  consideration,  or  any  part 
of  the  consideration,  for  which  any  lease  or  tack 
is  granted  or  agreed  to  be  granted,  does  not 
consist  of  money,  but  consists  of  any  produce 
or  other  goods,  the  value  of  such  produce  or 
goods  is  to  be  deemed  a  consideration  in  respect 
of  which  the  lease  or  tack  or  agreement  is 
chargeable  with  ad  valorem  duty,  and  where  it 
is  stipulated  that  the  value  of  such  produce  or 
goods  is  to  amount  at  least  to,  or  is  not  to  ex- 
ceed, a  given  sum,  or  where  the  lessee  is  specially 
charged  with,  or  has  the  option  of  paying  after, 
•ny  permanent  rate  of  conversion,  the  value  of 
such  produce  or  goods  is,  for  the  purpose  of  as- 
sessing the  ad  valorem  duty,  to  be  estimated  at 
such  g^ven  sum,  or  according  to  such  permanent 
rate. 

(2.)  A  lease  or  tack  or  agreement  made  either 
entirely  or  partially  for  any  such  consideration, 
if  it  contains  a  statement  of  the  value  of  such 
consideration,  and  is  stamped  in  accordance  with 
such  statement,  is,  so  far  as  regards  the  subject 
matter  of  such  statement,  to  be  deemed  duly 
stamped,  unless  or  until  it  is  otherwise  shown 
that  such  statement  is  incorrect,  and  that  it  is  in 
&ct  not  duly  stamped. 

98.  (1.)  A  lease  or  tack,  or  agreement  for  a 
lease  or  tack,  or  with  respect  to  any  letting,  is 
not  to  be  charged  with  any  duty  in  respect  of 
any  penal  rent,  or  increased  rent  in  the  nature 
of  a  penal  rent,  thereby  reserved  or  agreed  to  be 
reserved  or  made  payable,  or  by  reason  of  being 
made  in  consideration  of  the  surrender  or  aban- 
doiunent  of  any  existing  lease,  tack,  or  agreement 
of  or  relating  to  the  same  subject  matter. 

(2.)  No  lease  made  for  any  consideration  or 
eonsiderations  in  respect  whereof  it  is  chargeable 


with  ad  valorem  duty,  and  in  fbrther  considera- 
tion either  of  a  covenant  by  the  lessee  to  make, 
or  of  his  having  previously  made,  any  substantial 
improvement  of  or  addition  to  the  property 
demised  to  him,  or  of  any  covenant  relating  to 
the  matter  of  the  lease,  is  to  be  charged  with  any 
duty  in  respect  of  such  further  consideration, 

(3.)  No  lease  for  a  life  or  lives  not  exceeding 
three,  or  for  a  term  of  years  determinable  with  a 
life  or  lives  not  exceeding  three,  and  no  lease  for 
a  term  absolute  not  exceeding  twenty-one  years, 
grranted  by  an  ecclesiastical  corporation  aggi^;ato 
or  sole,  is  to  be  charged  with  any  higher  duty 
than  thirty-five  shillings. 

(4.)  No  lease  for  a  definite  term  exceeding 
thirty-five  years  granted  under  the  "  Trinity 
College  (Dublin)  Leasing  and  Perpetuity  Act, 
1851,"  is  to  be  charged  with  any  nigher  duty 
than  would  have  been  chargeable  thereon  if  it 
had  been  a  lease  for  a  definite  term  not  exceeding 
thirty-five  years. 

(6.)  No  lease  or  tack,  or  agreement  for  a  lease 
or  tack,  in  Scotland,  of  any  dwelling-house  or 
tenement,  or  part  of  a  dwelling-house  or  tene- 
ment, for  any  definite  term  not  exceeding  a  year, 
at  a  rent  not  exceeding  the  rate  of  ten  pounds 
per  annum,  is  to  be  charged  with  any  higher  duty 
than  one  penny. 

99.  The  duty  upon  an  instrument  chargeable 
with  duty  as  a  lease  or  tack  for  any  definite  term 
less  than  a  year  of— 

(1.)  Any  dwelling-house  or  tenement,  or  part 
of  a  dwelling-house  or  tenement,  at  a  rent 
not  exceeding  the  rate  of  ten  pounds  per 
annum; 
(2.)  Any  fimiished  dwelling-house  or  apart- 
ments; 
Or  upon  the  duplicate  or  counterpart  of  any 
such  instrament,  may  be  denoted  by  an  adhesive 
stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  instrument  is  first  executed. 

100.  (I.)  Every  person  who  executes,  or  pre- 
pares or  is  employed  in  preparing,  any  instrument 
upon  which  tne  duty  may,  under  the  provisions 
of  the  last  preceding  section,  be  denoted  by  an 
adhesive  stamp,  and  which  is  not,  at  or  before  the 
execution  thereof,  duly  stamped,  shall  forfeit  the 
sum  of  five  pounds. 

(2.)  Provided  that  nothing  in  this  section  con- 
tained shall  render  any  person  liable  to  the  said 
penalty  of  five  pounds  in  respect  of  any  letters  or 
correspondence. 

As  to  Letters  ofAUoiment,  Scrip  Certifieatet, 
and  Scrtp* 

101.  Every  person  who  executes,  grants,  issues, 
or  delivers  out  any  document  chargeable  with 
duty  as  a  letter  of  allotment,  letter  of  renun- 
ciation, or  scrip  certificate,  or  a*  scrip,  before  the 
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game  is  duly  stamped,  ahi^  forfeit  the  sum  of 
twen^  pound*. 

As  to  Letters  or  Powers  of  Attorney  and 
Voting  Papers. 

102.  (I.)  Every  letter  or  power  of  attorney  for 
the  purpose  of  appointing  a  proxy  to  vote  at  a 
meeting)  and  every  voting  paper,  nereby  respec- 
tively (Siarged  with  the  duty  of  one  penny,  is  to 
apecify  the  day  upon  which  the  meeting  at  which 
it  is  intended  to  be  used  is  to  be  held,  and  is  to 
be  available  only  at  the  meeting  so  specified,  or 
any  adjournment  thereof. 

(2.)  The  said  duty  of  one  penny  may  be  de- 
noted by  an  adhesive  stamp,  which  is  to  be  can- 
celled by  the  person  by  whom  the  instrument  is 
executed. 

(3.)  Every  person  who  makes  or  executes,  or 
votes  or  attempts  to  vote,  under  or  by  means  of 
any  such  letter  or  power  of  attorney  or  voting 
paper,  not  being  duly  stamped,  shall  forfeit  the 
gum  of  fifty  pounds. 

(4.)  Every  vote  given  or  tendered  under  the 
authority  or  by  mean*  of  any  such  letter  or 
power  of  attorney  or  voting  paper,  not  being  duly 
stamped,  shall  be  absolutely  null  and  void. 

(6.)  And  no  such  letter  or  power  of  attorney 
or  voting  paper  shall  on  any  pretence  whatever 
be  stamped  after  the  execution  thereof  by  any 
person. 

103.  A  letter  or  power  of  attorney  for  the  sale, 
transfer,  or  acceptance  of  any  of  the  Government 
or  Parliamentary  stocks  or  funds,  duly  stamped 
for  that  purpose,  is  not  to  be  chargecf  with  any 
further  duty  by  reason  of  containing  an  authority 
for  the  receipt  of  the  dividends  on  the  same  stocks 
or  ftmds. 

lOi.  A  writing  under  hand  only  containing  an 
order,  request,  or  direction  from  the  owner  or 
proprietor  of  any  stock  to  any  company  or  to  any 
officer  of  any  company,  or  to  any  banker,  to  pay 
the  dividend*  or  interest  arising  from  such  stock 
to  any  person  therein  named,  is  not  chargeable 
with  duty  as  a  letter  or  power  of  attorney. 

As  to  Mortgages,  ffc. 

105.  The  term  "  mortgage  "  means  a  security 
by  way  of  moHgage  for  the  payment  of  any 
definite  and  certain  sum  of  money  advanced  or 
lent  at  the  time,  or  previously  due  and  owing,  or 
forborne  to  be  paid,  being  payable,  or  for  the 
repayment  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  or  which  may  become  due 
upon  an  account  current,  together  with  any  sum 
already  advanced  or  due,  or  without,  as  the  case 
mav  be ; 

And  includes — 
Conditional  surrender  by  way  of  mortgage, 
further    charge,    wadset,    and    herrtable 


bond,  dispdntioii,  Stfap^nktioiny  ortadc  ia 
security,  and  eik  to  •  levtnbh  of  ar 
affecting  any  lands,  estate,  or  propoty, 
red  or  personal,  heritable  or  momUt, 
wfaatsoerer: 

Also  any  deed  contaiBing  an  obhgaiion  to 
infeft  fuiy  peraoa  in  an  annual  vent,  eri* 
lands  or  other  heritable  snlqeot*  in  Se*^ 
land,  imder  a  clause  of '  twvtvtm,  bat 
without  snypenonal  bond  or  obli^tion 
therein  eoatianed  for  payment  of  the 
money  or  stock  intended  to  be  aecmed: 

Also  any  convayanee  of  any  lands,  estate,  «r 
property  whatsoever  in  trust  tq  ba  sold  or 
oAem-ise  converted  into  mmey,  intendri 
only  as  a  seonrity,  and  redeemable  befoR 
the  sale  or  other  disposal  thereof,  either 
by  express  stipulation  or  otherwise,  emept 
where  such  conveyance  is  made  for  the 
benefit  of  creditors  genotdlv,  or  for  the 
benefit  of  creditors  specified  who  icee]>t 
the  provision  made  for  payment  of  their 
debte  in  full  satisfaction  thereof,  or  who 
exceed  fiye  in  nomber': 

Also  any  defeaaanoe,  letter  of  reveraon.btek 
bond,  declaration,  or  other  deed  or  votiiig 
for  defeating  or  making  redeeanfale  or 
explaining  or  <;^ualifying  any  conveyviae, 
disposition,  assignation,  or  tack  of  any 
lands,  estate,  or  property  whatsserer, 
apparently  absolute  but  inteaded  only  i>* 
security : 

Also  any  agreement,  contract,  or  bond 
acoompanied  with  a  depoait  of  title  deeds 
for  m^ing  a  mortgage,'  wadset,  or  uif 
suoh  other  seourity  or  oosveyanee  ■> 
aforesaid  of  any  lands,  estate,  or  property 
comprised  in  such  title  deeds,  or  ki 
pledging  or  chargii^  tke  sane  as  t 
security : 

And  also  any  deed  whereby  a  real  bmden  it 
declared  or  created  on  lands  or  heritsble 
subjects  in  Scotland. 

106.  A  seourity  for  the  transfer  or  teimufe 
of  an^  stock  is  to  be  (barged  with  the  same  doty 
as  a  similar  security  for  a  sum  of  money  equal  in 
amount  to  the  valu'e  of  suoh  stock ;  and  strani' 
fer,  assignment,  disposition,  ar  assigaation  of 
any  such  security,  and  a  reconveyance,  release, 
dischai|;e,  surrender,  re-suiTMider,  wsmuit  *" 
vacate,  or  renunciation  of  any  such  secnn^, 
shall  be  charged  with  the  same  duty  as  an  instni- 
ment  of  the  same  descriptiaD  relating  to  a  ion 
of  money  equal  in  amount  to  the  value  of  sn* 
stock. 

107.  (1.)  A  security  for  the  payttreat  or  tepT" 
ment  of  money  to  hie  lent,  advanced,  or  paid,* 
which  may  become  due  upon  an  account  cuirew. 
either  with  or  without  money  pretioasly  dn^  " 
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to  be  chatgedy  where  the  tot&l  uaaount  secured  or 
te  be  uHiiBato^  ncoveiable  is  in  any  way  limited, 
with  the  same  dufy  aa  a  securitjr  for  -tiae  amount 
a»Unated. 

(2.)  Where  such  total  amount  is  unliinited,  the 
•ecDiity  is  to  be  available  for  such  an  amount 
only  as  the  ad  valorem  duty  impressed  thereon 
extendi  to  cover.  ' 

(3.)  IVovided  that  no  money  to  be  advanced 
ibr  tiie  insnranoe'  of  ai^  property  comprised  in 
any  such  security  against  damage  by  fire,  or  fbr 
keeping  up  any  pol^  of  life  insumnee  comprised 
in  such  aeeniity,  or  for  effecting  in  lieu  thereof 
juay  new  policy,  or  for  the  rene^^  of  any  grant 
oc  Icaae  of  any  property  comprised  in  such  secu- 
lity  npou  the  dropping  of  any  life  whereon  such 
property  is  held,  shiUl  be  recdconed  aa  forming 
part  of  the  amount  in  respect  whereof  the  security 
is  chargeable  with  ad  valorem  duty. 

108.  A  seouiity  for  the  payment  of  any  rent- 
leitatgB,  annuity,  or  periodical  payments,  by  way 
of  repayment,  or  in  satisfaction  or  disdiarge  of 
any  loan,  advance,  or  payment  intended  to  be  so 
R^aid,  satisfied,  or  discharged,  is  to  b«  charged 
irith  the  same  duty  as  a  similar  security  for  the 
.paymcBt  of  the  sum  of  mon^  so  lent,  advanced, 
«r  paid. 

'  109.  No  tiamsfer  of  a  duly  stamped  security. 
Mid  no  security  by  way  of  further  charge  for 
money  or  stock,  added  to  money  or  stock  pre- 
viously secured  b^  a  duly  staiBped  instrument,  is 
to  be  charged  with  any  duty  by  reason  of  con- 
teiniag  any  farther  or  additional  security  for  the 
•moaey  ot  atook  tcansferced  or  prenriously  secured, 
<or  the  imterest  or  dividends  thereof,  or  any  new 
covenant,  proviso,  power,  stipulation,  or  agree- 
ment in  celation  thmto,  or  any  Airther  assurance 
of  the  property  comprised  in  the  transferred  or 
previous  seeurity. 

110.  (1.)  Where  any  oopyhold  or  customary 
lands  or  hereditaments  are  mortgaged  alone  by 
means  ot  a  conditional  snnender  or  grant,  the  ad 
valorem  duty  is  to  be  charged  on  we  surrender 
or  grMit,  if  made  out  of  comt,  <Mr  the  memo- 
randum thereof,  and  on  the  copy  of  court  roll  of 
the  soncnder  or  grant,  if  made  in '  court. 

(2.)  Where  any  oopyhold  or  onstomary  lands 
or  hereditaments  are  mortgaged,  together  with 
other  property,  for  securing  tjie  same  money  or 
the  same  stodi,  the  ad  valorem  duty  is  to  be 
charged  on  the  instrument  relating  to  the  other 
property,  and  the  surrender  or  grant,  or  the 
memorandum  thereof,  or  the  copy  of  court  roll  of 
the  surrender  or  grant,  as  the  case  may  be,  is  to 
be  charged  with  duty  as  if  the  surrender  or  grant 
.were  not  made  upon  a  mort^^e,  bnt  such  last- 
mentioned  duty  shall  not  exceed  the  said  ad 
valorem  duty. 


111.  An  instrament  chargeable  with  ad  valorem 
duty  aa  a  mortgage  is  not  to  be  charged  with  any 
other  duty  by  reason  of  the  equity  of  redemption 
in  the  mortgaged  property  being  thereby  con- 
veyed or  linuted  in  any  other  manner  than  to,  or 
in  trust  for,  or  aeoorcBng  to  tiie  Erection  «f,  a 
purchaser. 

112.  The  exemption  fh>m  stamp  dutyoonferred 
by  the  Act  of  the  sixth  and  seventh  years  of  King 
William  the  Fourth,  chapter  thirty-two,  for  the 
regulation  of  benefit  building  societies,  shall  not 
extend  to  any  mortgage  to  be  made  after  the 
passing  of  this  Act,  except  a  mortgage  by  a 
member  of  a  benefit  building  society  for  seouring 
the  repayment  to  the  society  of  money  not 
exceeding  fire  hundred  pounds. 

113.  The  term  "foreign  security  "  means  and 
includes  every  security  for  money  by  or  on  behalf 
of  an^  foreign  or  colonial  state,  government, 
municipal  body,  corporation,  or  company,  bearing 
date  or  signea  after  the  third  day  of  June  one 
thousand  eight  hundred  and  sixty-two  (except 
an  instrument  chargeable  with  duty  as  a  bill  of 
exchange  or  promisBory  note), 

(1.)  Whion  is  made  or  issued  in  the  United 

Kingdom ; 
(2.)  Upon  which  any  interest  is  payable  in  the 

United  Kingdom ; 
(3.)  Which    is    assigned,  transferred,    or    in 

any   manner   negotiated  in  the  United 

Kingdom. 

114.  Every  person  who  in  t^e  United  Kingdom 
makes,  issues,  assigns,  tmnsfSers,  or  negotiates,  or 
pa^s  any  interest  upon,  any  foreign  security  not 
Demg  duly  stamped,  shall  forfeit  the  sum  of 
twenty  pounds. 

116.  The  Commissioners  may  at  any  time, 
without  reference  to  the  date  thereof,  allow  any 
foreign  secority  to  be  stamped  without  the  pay- 
ment of  any  penalty,  upon  being  satisfied,  in  any 
manner  that  they  may  think  proper,  that  it  was 
not  made  or  issutxl,  and  has  not  been  transferred, 
assigned,  or  negotiated  within  the  United  King- 
dom, and  that  no  interest  has  been  paid  thereon 
within  the  United  Kingdom. 

Jf  to  Notarial  Act*. 

116.  The  duty  upon  a  notarial  act,  and  upon 
the  protest  by  a  notary  public  of  a  bill  of  ex- 
change or  promissory  note,  may  be  denoted  by 
an  adhesive  stamp,  which  is  to  be  cancelled  by 
the  notary. 

Aa  to  Policies  of  Inturance. 

117.  (1.)  The  torm  "insurance"  inclndes 
assoiaooe,  and  tbe  term  "  policy  "  includes  every 
writing  whereby  any  contract  of  insurance  u 
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made,  or  agreed  to  be  m&de,  or  is  evidenced ; 
and,  except  as  herein-after  mentioned,  this  Act 
does  not  apply  to  policies  of  sea  insurance. 

(2.)  A  policy  of  sea  insurance  nmde  or  exe- 
cuted out  of,  but  beinf;  in  any  manner  enforceable 
within,  the  United  Kingdom,  is  to  be  charged 
with  duty  under  the  Act  of  the  thirtieth  year  of 
Her  Majesty's  reiffn,  chapter  twenty-three,  and 
may  he  stamped  at  any  time  within  two  months 
after  it  has  been  first  received  in  the  United 
Kingdom  on  payment  of  the  duty  only. 

118.  Every  person  who — 

(1.)  Receives,  or  takes  credit  for,  any  premium 
or  consideration  for  any  contract  of  in- 
surance, and  does  not  within  one  month 
after  receiving,  or  taking  credit  for,  such 
premium  or  consideration,  make  out  and 
execute  a  duly  stamped  policy  of  such 
insurance ; 
(2.)  Makes,  executes,  or  delivers  out,  or  pays 
or  allows  in  account,  or  agrees  to  pay  or 
allow  in  account,  any  money  upon  or  in 
respect  of,  any  policy  which  is  not  duly 
stamped, 
shall  forfeit  the  sum  of  twenty  pounds. 

119.  (I.)  The  duties  imposed  by  this  Act  upon 
policies  of  insurance  may  be  denoted  by  adhesive 
stamps,  or  partly  by  adhesive  and  partly  by 
impressed  stamps. 

(2.)  When  the  whole  or  anjr  part  of  the  duty 
upon  a  policy  of  insurance  is  denoted  by  an 
adhesive  stamp,  such  adhesive  stamp  is  to  be 
cancelled  by  the  person  by  whom  tne  policy  is 
first  executed. 

(3.)  In  default  of  such  cancellation,  the  person 
making  the  insurance  shall  forfeit  the  sum  of 
twenty  pounds. 

As  to  Receipts. 

120.  The  term  "receipt"  means  and  includes 
any  note,  memorandum,  or  writing  whatsoever 
whereby  any  money  amounting  to  two  pounds  or 
uprrafds,  or  any  bill  of  exchange  or  promissory 
note  for  money  amounting  to  two  pounds  or 
upwards,  is  acknowledged  or  expressed  to  have 
been  received  or  deposited  or  paid,  or  whereby 
any  debt  or  demand,  or  any  part  of  a  debt  or 
demand,  of  the  amount  of  two  pounds  or  up- 
wards, is  acknowledged  to  have  been  settled, 
satisfied,  or  discharged,  or  which  signifies  or  im- 
ports any  such  acknowledgmoat,  and  whether  the 
same  is  or  is  not  signed  with  the  name  of  any 
person. 

121.  The  duty  upon  a  receipt  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by 
tiie  person  by  whom  the  receipt  is  given  ttefbre  he 
deliven  it  out  of  Us  haaiB. 


122.  A  receipt  given  wHhout  being  Btam))ed 
may  be  stamped  with  an  impieaaed  stamp  upm 
the  terms  following ;  that  is  to  say, 

(1.)  Within  fourteen  days  after  it  haa  been 
ghren,  on  payment  of  the  duty  and  a 
penalty  of  five  pounds ; 
(2.)  After  fourteen  days,  bat  within  one  month, 
after  it  has  been  given,  on  payment  of  the 
duty  and  a  penalty  of  ten  pounds, 
and  shall  not  in  any  other  case  be  stamped  w& 
an  impressed  stamp. 

123.  If  any  person — 

(1.)  ffives  any  receipt  liable  to  duty  and  not 

duly  stamped ; 
(2.)  In  any  case  where  a  receipt  would  be 

liable  to  duty  refuses  to  give  a  receipt 

duly  stamped ; 
(3.)  Upon  a  payment  to  tiw  amount  of  two 

pounds  or  upwards  gives  a  receipt  for  a 

sum  not  amounting  to  two  pounds,  or 

sepaiates  or  divides  the  amount  pud  witk 

intent  to  evade  the  duty, 
he  shall  forfeit  the  sum  of  ten  pounds. 

As  to  Settlements. 

124.  Where  any  money  which  may  become  doe 
or  payable  upon  any  policy  of  insurance,  or  upon 
any  security  not  being  a  marketable  security,  is 
settled  or  agreed  to  oe  settled,  the  instrument 
whereby  sucu  settlement  is  made  or  agreed  to  be 
made  is  to  be  charged  with  ad  valorem  duty  in 
respect  of  suoh  money  : 

Provided  as  follows : 

(1.)  Where,  in  the  ease  of  a  policy  of  insn- 
tance,  no  provision  is  made  for  keetriag 
up  the  poucy,  the  ad  valorem  duty  is  to 
be  chawed  only  on  tiie  valne  of  the  poUef 
at  the  (Ute  of  the  instrument : 

(2.)  If  in  any  such  case  the  instrument  eon- 
tains  a  statement  of  sueh  vahie,  and  it 
stamped  in  accordance  witli  such  state- 
men^  it  is,  so  far  as  regards  such  poli<7, 
to  be  deemed  duly  stimiped,  unless  at 
until  it  is  shown  that  such  statement  it 
untme,  and  that  the  instrument  is  in  tot 
insofficientiy  stamped. 

135.  (1.)  An  instrument  chargeable  with  ad 
valorem  duty  aa  •  settlemeBt  in  reepeot  of  any 
money,  stock,  or  ■eoority'  is  not  to  be  charged 
with  any  further  duty'  by  reason  of  containing 
provision  for  the  payment  or  transfer  of  the  same 
money,  stock,  or  security. 

(2.)  Where  any  money,  stodc,  or  seeuri^  it 
settled  or  agreed  to  be  aettied  by  a  person  who 
haa  only  a  reversionary  inteteat  therem,  and  the 
instrument  whereby  such  settlement  is  made  or 
agreed  to  be  made  oontaisB  a  covenant  by  the 
person  entitled  in  poaaessioa  to  the  intetert  or 
dividends  of  suoh  moncgr,  Btook,  or  aeeoxity  tot 
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the  pajmurat,  dtiring  the  oontinoance  of  such 
posseanon,  of  any  annuity  or  yearly  sum  not 
exceeding  interest  at  the  rate  of  four  pounds  per 
centum  per  annum  upoo  the  amount  or  value 
of  such  money,  stock,  or  security,  such  instru- 
ment shall  not  be  charged  with  any  duty  in 
respect  of  such  oorenont. 

126.  (1.)  Where  seTcral  instruments  are  exe- 
cuted for  effecting  the  settlemoit  of  the  same 
property,  and  the  ad  valorem  duty  chargeable 
in  respect  of  the  settlement  of  such  property 
exceeds  ten  shillings,  one  only  of  such  instru- 
ments is  to  be  charged  with  the  ad  valorem  duty. 

(2.)  Where  a  settlement  is  made  in  pursuance 
of  any  previous  agreement  or  articles  upon  which 
any  ad  valorem  settlement  duty  exceeding  ten 
shillings  has  been  paid  in  respect  of  the  same 
property,  such  settlement  is  not  to  be  charged 
with  any  ad  valorem  settlement  duty. 

(3.)  In  each  of  the  aforesaid  cases  ihe  instni- 
meats  not  chaigeable  with  ad  valorem  duty  are 
to  be  charged  with  the  duty  of  ten  shillings. 

As  to  Share  Warrantt. 

127.  If  a  share  warrant  is  usued  witiiout  being 
duly  stamped,  the  company  issuing  the  same, 
and  also  every  person  wno,  at  the  time  when  it 
is  issued,  is  the  managing  director  or  secretaiy  or 
other  principal  officer  of  the  company,  shall  for- 
feit the  sum  of  6tty  pounds. 

As  to  tranrfers  of  Shares  in  Cost  Book  Mines. 

128.  (1.)  The  duty  upon  a  request  or  autho- 
rity to  the  purser  or  other  officer  of  a  mining 
company  conducted  on  the  cost  book  system  to 
enter  or  register  the  transfer  of  any  share  or  part 
of  a  share  of  the  mine,  and  the  duty  upon  a 
notice  to  such  purser  or  officer  of  any  such 
transfer,  mav  be  denoted  by  an  adhesive  stamp, 
tdiich  is  to  De  cancelled  by  the  person  by  whom 
tiie  request,  authority,  or  notice  is  written  or 
executed. 

(2.)  fSvery  person  who  writes  or  executes  any 
such  request,  authority,  or  notice,  not  being  duly 
stamped,  and  every  purser  or  other  officer  of  any 
such  company  who  in  any  manner  obeys,  com- 
plies with,  or  gives  effect  to  any  such  request, 
authority,  or  notice,  not  being  duly  stamped, 
shall  foifeit  the  sum  of  twenty  pounds. 


SCHBDVLE. 


Admission  in  England,  Scotland,  or 
Ireland  of  any  person — 
As  an  advoM^  in  any  oonrt 


Jhkty. 
£    s.  d. 


60    0    0 


Stcemption. 

Where  a  person  has  been  duly    £  t.   d. 
admittea  as  an  advocate  in  any 
court  in  England,  Scotland,  or 
Ireland,  his  admission  aa  an 
advocate  in  any  other  court  in 
the  same  oountiy  is    exempt 
from  duty. 
And  see  secibions  29  and  30. 
Admission  in  England  or  Ireland  ot 
any  person — 
To  the  degree  of  barrister-at-law. 
If  he  has  been  previously  duly 
admitted  to  the  said  degree 
in  Ireland,  or  in  England,  as 
the  case  may  be       -  •    10    0    0 

In  any  other  case  -        -    60    0    0 

And  see  sections  29,  30,  and  31. 
Admission  of  any  person — 

To  be  a  member  of  either  of  the 
four  Inns  of  Court  in  England, 
or  a  student  of  the  Society  of 
King's  Inns  in  Dublin  -    26    0    0 

Exemptions. 
(1.)  Where  a  person    has  been 
duly  admitted  a  member  of 
one  of  the  Inns  of  Court  in 
England,  his  admission  as  a 
member  of  any  other  of  the 
said  Inns  is  exempt    from 
duty. 
(2.)  Where  a  person  has    been 
duly  admitted  a  student  of 
the  Society  of  King's  Inns 
in  Dublin,  his  admission  as 
a  member  of  any  of  the  Inns 
of    Court    in    England    is 
exempt  from  duty. 
And  see  sections  29,  30,  31,  and 
32. 
Admission  of  any  person — 

To  be  a  member  of  dther  of  the 
Societies  commonly  called  Inns 
of  Chancery  in  England  -       -300 
And  see  sections  29  and  30. 
Admission  in  England  or  Ireland  of 
any  person — 
As  an  attorney,  solicitor,  or  proo- 
tor  in  any  court  -  -    26    0    0 

Exemption. 
Where  a  person  has  been  duly 
admittea  as  an  attorney,  soli- 
ctor, or  proctor  in  any  court 
in  England  or  Ireland,  his  ad- 
mission to  act  in  either  of  those 
d^Mtdties  in  any  other  court  in 
ttie  same  country  is  exempt 
flromdaty. 
And  see  aeotions  29  and  30. 
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Admission  in  Scotisad  oi  any  pay 
son — 
(I.)  As  a  writer  to  the  signvt,  or 
as  a  solicitor,  agent,  or  attor- 
ney in  the  Court  of  Seision. 
Jiisticiaiy;  or  Comiuiasion  of 
Teinds : 

If  he  haa  previoualy  paid 
the  sum  of  60/.  for  auty 
upon  his  articles  of  clerk- 
ship     -  -  -    25    0    0 
If  ke  has  been  periously 
duly  admitted  as  a  pro- 
curator or  solicitor    in 
any  inferior  court         -    30    0    0 
In  any  oliher  case     -        -    85    0    0 
(2.)  As  a  procurator  or  solicitor 
in  atiy  inferior  court : 

If  he  has  previously  paid 
the  sum  of  2s.  erf.  for 
duty  on  his  articles  of 
clerkship  -  -    54  17    6 

In  any  other  case     -        -    55    0    0 

Esctmptions. 

(I.)  Where  a  person  has  been 
duly  admitted  as  a  writer  to 
the  signet,  or  as  a  solicitor, 
agent,  or  attorney  in  the 
Court  of  Session,  Justiciary, 
or  Commission  of  Teinds,  his 
admission  to  act  in  either  of 
those  capacities  in  any  other 
of  the  said  courts,  or  as  a 
procurator  or  solicitor  in  any 
inferior  conrt,  is  e.xempt  from 
Huty. 
(2.)  Where  a  person  has  been 
duly  admitted  as  a  procu- 
rator or  solicitor  in  any  in- 
ferior court,  his  admission  as 
a  procurator  or  solicitor  in 
any  other  inferior  conrt  is 
exempt  from  duty. 
And  see  sections  29  and  30. 
Admission  to  aet  as  a  notary  pubUc. 

See  Faculty. 
Admission  of  any  person — 
As  a  Fellow  of  the  College  of  Phy- 
sicians in  England,  Scotland,  or 
Ireland   -  -  -  -    25    0    0 

And  see  sections  29  and  30. 
Admission  to  the  degree  of  doctor 
of  medicine  in  either  of  the  univer- 
sities in  Scotland    -  -  -    10    0    0 
And  see  sections  29  and  30. 
Admission  in  England  or  Ireland  of 
any  person — .  . 
As  a  biurgess,  or  into  any  corpq* 


ration  or  oompaayT  in  any  city, 
borougby  or  town  oarpotate. 
In  rsspact  of  birth,  appiuu- 
tioMiip,  or  maiiiini,  «r,  in 
Infauia.iniespeotof  beng 
eng^ed  in  any  trade,  nqra- 
tory,  or  bandimft  -        •      I   4)   0 
Upon  any  other  ground       •      i)    0   0 
SsoetkptioHk 
Admission  of  any  person  to  the 
freedom  of  the  city  of  London 
bv  redemption. 
And  see  sections  29  and  30. 
Admission  in  Seodand  of  any  per- 
son— 
As  a  burgess,  or  into  any  corpo- 
ration or  company,  in  any  burgh      0    5    0 
Exemption. 
Admission  of  a  craftsman  or  other 
person    into    any    corporation 
within  any  royal  burgh,  burgh 
of  royalty,  or  burgh  of  barony 
incorporated    by    the     magis- 
trates   and    council    of    such 
burgh,  pro^ndcd  such  craftsman   .  , 
or  other  person  has  been  pre-  • 
viously  duly  admitted  a  free- 
man or  burgess  of  the  burgh.      , 
And  see  sections  29  and  30. 
Admission  to  ecclesiastical  benefices 
in  Scotland. 

See  Api'ointmbxt,  &c.  to  eccte-  •  • 
siastical  benefices. 
Admission  and    Appointmsnt  or 
Grant  bv  any  writing —  . 
To  or  or  any  office  or  employment— 
Where  the  annual  salaiy,  fees, 
or  enmlnments  appertaining 
to  such  office  or  employment 
do  not  exceed  inw.     -       -     2    0   0 
Exceed  100/.  and  do  not  exceed 

160/.  4  0  0 
„  150/.  „  „  200t  6  0  0 
„  200/.  „  ,  „  250/.  »  0  0 
„  250/.  „  „  ^L  10  0,0 
„     300/.—  .1/ 

for  every  100/.  and  also  for  any 
fractional  psLTt  of  100/..        -      5    0   0 
Exemptions. 
(1.)  Adndssion  prooeediBjg  upon 
a  duly  stamped  appointment 
or  grant. 
(2.)  First    appointment    of  any 
person  to  the  office  ist  em- 
ployment <jt  out-door  6ffioer, 
Doatman,      waterman,      or 
watdunoo  in  thC'terrieeof.''    '■'    '■'' 
the  CnatoniB.  ..,:,■,,.!   .. 
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(3.)  Penadical  le^adminian  orie- 
appointBHiA  io  any  office  ov 
emfdeyiaanii  of  ai^  penon 
who  Baa  batnicnoe  doly  wiU' 
mitted  to  sneb  offioc  (»  «iim 
plojuuuifc.  ' 
And  «M  sections  39,  SO,  S3, 34, 
snd36. 
Affidavit,  or  Statutoby  Obcla- 
RATION  made  under  the  proviaioDa 
of5&6WilL4,«.62.       . 

Exemptions. 

(1.)  Affidavit  made  fortiu  iRune- 
diate  purpose  of  being  filed, 
read, -PC.  used  ia  any  couit« 
or  W<Mra  ftuj  judge,  BMater, 
or  officer  of  any  court. 
(2.)  Affidavit  or  declaration  made 
upon   a  requisition  of  the 
commissioners  of  any  public 
board   of  revenue,   or  any 
of  the  officers  acting  under 
them,   or  required   Dy  law, 
and  made  before  any  justice 
of  the  peace. 
(3.)  Affidavit  or  declaration  which 
may  be  required  at  the  Bank 
of  England  or  the  Bank  of 
Ireland  to  prove  the  death  of 
any  proprietor  of  any  stock 
transferable  there,  or  to  iden* 
tify  tile  person  of  any  such 
proprietor,  or  to  remove  any 
other   impediment    to    the 
transfer  of  any  sndr  stock. 
(4.)  Affidafit  or  declaration  re- 
lating to  the  loss,  mutilation, 
or  dcfaoament  of  snv  bank 
note  or  bank  post  bill. 
(5.)  Declwation  i«quii«d  to  be 
made  pursuant  to  any  Act 
delating  to  marriages  in  order 
to  a  marriage  without  Ikenoe. 
AdRSKMiNT  or  CoNTBACT,  accom- 
panied  with  a  deposit. 
See  MoRTOAOE,  &c.,  and  section 
105. 
AoRBBiTENT  for  a  lease  or  tack,  or 
for  any  letting. 
See  Lkasb  or  Tack,  and  section 
96. 
Agbbbmbnt  or  Contract  made  or 
entered  into  pursuant  to  the  High- 
way Acts   for  or  i-elating    to  the 
nuJunff,  maintaining,  or  repaiiing 
of  highways  .  -  . 

Agbbbmbnt,  or  any  Mbmobandom 
of  an  Agbbbmbnt,  made  in  Bug- 


JB    s.  d. 


0    2    6 


0    0    6 


land  or  Irettoid  under  hand  only,  or 
made     in    Scotland   without    any 
clause  of  Ngistnition,  and  not  other- 
wise speoifloally  charged  wHh  any 
dutr,  whether  the  same  be  only 
evidence  of  a  oontaMt,  or  obligatory 
upon  the  parties  from  its  being  a 
written  instrument        •        -        -006 
Bxemptim». 
(1.)  Agreement  or  memorandum 
the  matter  whereof  ia  not  of 
the  value  of  51. 
(2.)  Agreement  or  memorandum 
for  the  hire  of  any  labourer, 
artificer,    manufacturer,   of 
menial  servant. 
(3.)  Agreement,  letter,  or  memo- 
randum made  for  or  relating 
to  the  sole  of  any  goods, 
wares,  or  merchandise. 
(4.)  Agreement  or  memoraodum 
made  between  the  master  and 
mariners  of  any  ship  or  vessel 
for    wages    on  any  voyage 
coastwise  from  port  to  port 
in  the  United  Kingdom. 
And  see  section  36. 
Allotmbnt.       See     Letter     of 

Allotment. 
Annuity,  oonveyanoe  in  considera- 
tion of. 
5«e  CoNVBYANCB  OK  Salb,  and 
section  72. 
purchase  of. 
See  Convbtancb  on  Sale,  and 
section  75. 
creation  of,  by  way  of  mmtatj. 
See  MoBTOAGB,  &o.,  and  section 
108. 
instruments  relating  to,  upon  any 
other  occasion. 
See  Bono,  Covenant,  &c 
.\ppointmbnt,  whether  by  way  of 
Donation,    Prbsemtation,    or 
Nomination,    and    Admlbsiom, 
Collation,  or  Tnstitution  to  or 
Licence  to  hold — 
Any  ecclesiastical  benefice,  dig- 
nity, or  promotion,  or  any  per- 
pe^al  curacy. 
In  England. 
If  the  net  yearly  value  thereof 
exceeds — 

50/.  and  does  not  exceed  100/.  10  0 
100/.  „  „  150/.  2  0  0 
ISO/.  „  „  200/.  3  0  0 
200/.  „  „  260/.  4  0  0 
250/.  „  „  300/.  5  0  0 
300/ 7    0    0 
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And  also  (if  such  yearly  value 

exceeds  300;.)  for  every  1002. 

of  such  yearly  valae  over  and 

above  2002.  a  farther  duty  of  - 

In  Scotland        .... 

Exemptions. 

Admission,  collation,  institntion, 
or  licence  proceedinf;  upon  a 
duly  stamped   donation,    pre- 
sentation, or  nomination. 
And  see  section  37. 
Appointment  of  a  new  trustee,  and 
Appointment  in  execution  of  a 
power  of  any.  property,  or  of  any 
use,  shue,  or  intoest  in  any  pro- 
per^, by  any  instnunent  not  being 

And  see  section  78> 
Appointment  of  a  gamekeeper. 

See  Deputation. 
Appointments  to  offices  or  employ- 
ments. 

See  Admission. 

Appraisement  or  Valuation  of 
any  property,  or  of  any  interest 
therein,  or  c^  the  annual  value 
thereof,  or  of  any  dilapidations,  or 
of  any  repairs  wanted,  or  of  the 
materials  and  labour  used  or  to  be 
used  in  any  building,  or  of  any 
artificers  work  whatsoever. 

Where  the  amount  of  the  ap- 
praisement or  valuation  does 
not  exceed  6/.         ... 
Exceeds  51.  and  does  not  exceed 


£    s.  d. 


5    0    0 
2    0    0 


Exemptions. 

(1.)  Appraiaement  or  yalnation 
maae  for,  and  for  the  inform 
mation  of,  one  party  only, 
and  not  being  in  any  manner 
obligatory  as  between  parties 
either  by  agreement  or  opera- 
tion of  law. 

(2.)  Appraisement*  or  valuation 
made  in  pursuance  of  the 
order  of  any  Court  of  Ad- 
miralty  or  vice-AdmiraWy, 


0  10    0 


0    0    3 


10/. 

0    0 

6 

10/. 

9t 

20/. 

0    1 

0 

20/. 

*) 

30/. 

0    1 

6 

30/. 

t» 

40/. 

0    2 

0 

40/. 

V 

60/. 

0    2 

6 

60/. 

$9 

100/. 

0    5 

0 

100/. 

tf 

200/. 

0  10 

0 

200/. 

» 

600/. 

0  16 

0 

500/. 

. 

1    0 

0 

or  of  any  Court  of  Appeal, 
from  any  sentence,  a<^aica- 
tion,  or  jadgment  <^  any 
Conrt  of  Admin^  or  Vice- 
Admiralty. 

(3.)  Appraisement  or  valtiation 
of  any  property  made  for  the 
purpose  of  ascertaining  the 
legaqr  or  auooesnon  duty 
payable  in  reepeot  thereof. 

And  see  section  38. 

Apprenticeship,  instrument  of. 
Where  there  is  no  premium  or 

consideration       -        • 
In  any  other  case — 
For  every  5/.,  and  also  for  any 
fractional  part  of  5/.,  of  the 
amount  or  value  of  the  pre- 
mium or  consideration 


£    s.i. 


0    2    6 


0    6    0 


Extmptionx. 

(1.)  Instrument  relating  to  any 
poor  child  apprenticed  by,  or 
at  the  sole  c)iarge  of,  any 
parish  or  township,  or  by  or 
at  the  sole  charge  of  any 
public  charity,  or  pursuant 
to  any  Act  foy  the  regulation 
of  parish  apprentices. 

(2.)  Instrument  of  apprenticeship 
in  Ireland,  where  the  value 
of  the  premium  or  conside- 
ration does  not  exceed  10/. 

And  see  sections  39  and  40. 

Articles  of  Clerkship  whereby 
any  person  first  becomes  bound  to 
serve  as  a  clerk  in  order  to  his 
admission. 

(1.)  As  an  attorney  or  solicitor  in 
any  of  Her  Migesty's  courts 
at  Westminster  or  in  Ireland, 
or  as  a  proctor  in  the  High 
Court  of  Admiralty,  or  any 
Ecclesiastical  Coturt  in  Eng- 
land or  Irdand        -  .    80    0   0 

(2.)  As  an  attorney  or  solicitor  in 
any  of  the  courts  of  the 
counties  palatine  of  Lancaster 
and  Durham,  or  as  a  writer 
to  the  signet,  or  as  a  solicitor, 
agent,  or  attomev  in  the 
(>>urt  of  Session,  Justiciai;^, 
or  Commission  of  Tonds  m 
Scotland        -  -  -    60    0   0 

(3.)  As  a  procurator  or  solicitor 
in  any  inferior  court  in  Scot- 
land   -  -        -  -     0   2  6 

And  see  sections  41,  42, 43,  and 
44. 
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Akticlbs  op  Clbrkbhip,  whereby 
any  person,  having  been  before 
bound  by  duly  stamped  wtioles  to 
serve  as  a  clerk  in  order  to  bis  ad- 
mission in  any  of  the  cou)la  afore- 
said, and  not  having  ctHupleted  his 
service  so  as  to  be  entitled  to  such 
admission,  becomes  bound  afresh 
for  the  same  purpose  -  ■  . 
Assignment  or  Asbionation. 

By  way  of  security,  or  of  any 

security.    See  Mortgage,  &c. 

Upon  a  sale,  or  otherwise.    See 

Conveyance. 

Assurance    or    Inburancb.     See 

Policy. 
Attbstbo  Copy.    See  Copy. 
Attorney,  Letter  or  Power  of. 
See  Letter  of  Attorney.  War- 
rant of.    See  Warrant  op  At- 
torney. 
Award  in  England  or  Ireland,  and 
Award  or  Dbcrbbt  Arbitral  in 
Scotland. 
Where  the  amount  or  value  of  the 
matter  in  dispute  does  not  ex- 
ceed 6/.      -        -  -        - 
Exceeds  51.  and  does  not  ex- 

.,    10/. 
„    20/. 
„    30/. 
„    40/. 
„    60/. 
„  100/. 
,.,200/. 
„  500/. 
„  760/. 
And  where  it  exceeds  1,000/., 
and  in  any  other  case  not 
above  provided  for  - 
Back  Bond.    See  Mortoagb,  &c., 

and  section  106. 
Bank  Note — 

For  money  not  exceeding  1/. 
Exceeding  1/.  and  not  exceeding 

2/. 


£  t.   d. 


21. 

6/. 
10/. 
20/. 
30/. 
60/. 


5/. 
10/. 
20/. 
30/. 
50/. 
100/. 


And  see  sections  46, 46,  and  47. 
Bill  op  Exchange — 

Payable  on  demand   .        -        - 

Bill  op  Exchanoe  of  any  other 

kind   whatsoever  (except   a  Bank 

Note)  and  Promissory  Notb  of 


0  10    0 


0    0    3 


dlO/. 

0    0 

6 

20/. 

0    1 

0 

30/. 

0    1 

6 

40/. 

0    2 

0 

60/. 

0    2 

6 

100/. 

0    6 

0 

200/. 

0  10 

0 

500/. 

0  15 

0 

750/. 

1     0 

0 

,000/. 

1    5 

0 

1  16    0 


0    0    5 
0    0  10 


0 
0 
0 
0 
0 


0    8 


0    0    1 


any  kind  whatsoever  {except  a  Btmk 
Note) — drawn,  or  expressed  to  be 
payable,  or  actually  paid,  or  en- 
dorsed, or  in  any  manner  negotiated 
in  the  United  Kingdom : 

Where  the  amount  or  value  of 

the  money  for  which  the  bill 

or  note  is  drawn  or  made 

does  not  exceed  5/. 

Exceeds  5/.  and  does  not  exceed 


£    I.  d. 


Exemptions, 

(1.)  Bill  or  note  issued  by  the 
Governor  and  Company  of 
the  Bank  of  England  or 
Bank  of  Ireland. 

(2.)  Draft  or  order  drawn  bv  any 
banker  in  the  United  King- 
dom upon  any  other  banker 
in  the  United  Kingdom,  not 
payable  to  bearer  or  to  order, 
and  used  solely  for  the  pur- 
pose of  settling  or  clesoing 
any  account  between  such 
bankers. 

(3.)  Letter  written  by  a  banker  in 
the  United  Kingdom  to  any 
oilier  banker  in  the  United 
Kingdom,  directing  the  pay- 
ment of  any  sum  of  money, 
the  same  not  being  payable 
to  bearer  or  to  order,  and 
such  letter  not  being  sent  or 
delivered  to  the  person  to 
whom  payment  is  to  be  made^, 
or  to  any  person  on  his 
behalf. 

(4.)  Letter  of  credit  granted  in 
the  United  Kingdom  autho- 
rizing drafts  to  be  drawn  out 
of  the  United  Kingdom  pay- 
able in  the  United  Kinsaom. 

(6.)  Dt«ft  or  order  drawn  brr  the 
Accountant  General  of  the 
Court  of  Chanceaty  in  Eng- 
land or  Irdand. 
Warrant  or  order  for  tlie 
payment  of  any  annuity 
granted  by  the  Commis- 
sioners for  the  Reduction  of 
the  National  Debt,  or  for  the 


(6.) 


0    0    1 


10/. 

0 

0 

2 

„    10/. 

,1 

25/. 

0 

0 

3 

..    26/. 

it 

60/. 

0 

0 

6 

„    60/. 

n 

75/. 

0 

0 

9 

.,    75/. 

9$ 

100/. 

0 

1 

0 

„  100/.— 

for  every  100/., 

and  also  for 

any  fractional  part 

of  100/., 

of  such  amount  or 

value  - 

0 

1 

0 
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payment  of  any  dividend  or 
interest  on  any  share  in  th« 
Government  or  Pariiamen- 
taiT  stocks  or  funds. 

(7.)  Bill  dratim  by  the  Lords 
Commissioners  of  the  Admi- 
ralty, or  bvany  person  under 
their  authority,  under  the 
authority  of  any  Act  of  Pw- 
liament  upon  and  payable  . 
by  the  Accountant  General 
of  the  Na\y. 

(8.)  Bill  drawn  (according  to  a 
form  prescribed  by  Her  Ma- 
jesty's orders  by  any  person 
duly  authorized  to  dtaw  the 
same)  upon  and  payable  out 
of  any  public  account  for 
any  ■pvf  or  alloxrance  of  the 
army  or  other  expenditure 
connected  therewith. 

(9.)  Coupon  or  warrant  fer  inte- 
rest attached  to  and  issued 
with  any  secmity. 

And  tee  sections  48,  49,  60,  61, 
52,  53,  54,  and  56. 

Bill  of  Lading  of  or  for  any  soods, 
merchandise,  or  effects  to  be  ex- 
ported or  carried  coastwise    - 
And  tee  section  56. 

Bill  op  Salk-^ 

Absolute.      See     C!omv»yancb 

ON  Sa.lb. 
By  way  of  security.    Set  MoiiT- 

GAOB,  &c. 

And  see  section  67< 

Bond  for  securing  the  payment  or  re- 
payment of  money  or  the  transfer 
or  retransftr  of  stock. 
See  MoRTOAGE,  &c. 

Bond  in  relation  to  any  annuity  upon 
the    original    creation    and     sale 
thereof. 
See  Convbyancb  on  Salb,  and 
section  76. 

Bond,  Covbnant,  or  Iwsjbujient 
of  aor  kind  whatsoever. 

(1.)  Being[  the  only  or  pnncipal 
or  prinjary  security  for  anjr 
annuity  [except  vpon  tie  on- 
ginal  creation  tierec^.  by  way 
oftaU  or  security),  or  of  any 
sum  or  sums  cS  money  wt 
stated  periods,  not  bein^  in- 
terest for  any  principal  sum 
secured  by  a  duly,  stamped 
instrument,  nor  rent  reserved, 
by  a  lease  or  tack. 


d. 


For  a  de6nite  and  cer-  fTho  "me  id 
turn  period,  80  tiMttbiJ  |^^  , 
total  afaiount  to  bcK  bond  or  eo- 
uhinurtelypayableeall  1  ^'JJ 
be  ascertained.  |_   amoant. 

For  the  term  of  life  or  any     £    s.    d, 
otlier  indefinite  period. 
For  every  6/.,  and  also  for 
anyfractional  partof  5/., 
of  the  annuity  or  sum 
periodically  payable    - 
(2.)  Being  a  collateral  or  auxiliwy 
or  additional  or  substituted 
security  for  any  of  the  above- 
mentioned    purposes    where 
the  principal  or  primary  in- 
strument is  duly  stamped.  p^„  ^„  ,j 

Where  the  total  amount        ''*'""'" 
to  be  ultimately  pay- 
able   can    be    ascer-*^ 
^ined 


(.11 


0    2    6 


■!   f£-) 


0    0    6 


In  any  other  case  : 

For  erery  61.,  and  also  for 

any  fractionid    part  of 

6/.,  of  the  aiuiuity  or 

sum  periodically  payable 

Bond  given  purmiaHt  to  the  direotioiM 

of  any  Act  of -IVurliamMft,  or  by  the 

directions  of  the  Commissioners  of 

Customs  or  Inland  Revenue,  or  any 

of  their  ofScers,  for  or  in  respect  of 

any  of  the   duties  of  customs  or 

excise,  or  for  preventing  firauds  or 

evasions  thereof,  or  for  any  other 

matter  or  thing  relating  thereto,    i 

Where  the    penalty  ofj 


duty 

bond  or  co- 
Tmont  «f 
tbe  auuc 
kind  for 
such  toUl 
amouut. 


0    0    6 


the  bond  does  not  ex- 
ceed 150;. 


And  inaayotlisr 

Exemption. 

Bond  given  as  aforesaid  upon,  or 
with  relation  to,  the  receiving 
or  obtaining,  or  for  entitling 
any  person  to  receive  or  obtain, 
any  drawback  of  any  duty  or 
duties,  or  part  of  ai^  duty  or 
duties,  of  customs  or  excise,  for 
or  in  respect  of  SiUy  goods,  , 
wares,  or  merchandise  exported 
or  sliipped  to  be  exported  ^m 
the  United  Kingdom  to  aiiy 
parts  beyond  the  seas,  or  upon 
or  with  relation  to  the  obtain- 
ing of  any  debenture  or  certifi- 
cate for  entitling  any  person  to  • 
receive  any  sucn  dnwbapk  »s 
aforesaid. 

And  fee  section  58.    . 


The  same  ad 
valorem 
duty  ai    a 
boodiwtlH 

amount    of 
the  penalt}'- 

:    0  5  0 
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as 


hoifD  00  obtainiiig:  letten  of  tMlim> 
nistration  >n  EngiaQd  on  heUnii  or 
a  confirmatioa  of.' testanteitt  in 
Scotland       -  ,  ,     -      ,     . 

'  ...  1.        II 

BtssmftUiasi 

(1.)  Boiid  given  by  the  widow, 
child,  »^her,  mother,  brother 
or  sister,  of  any  common 
seaman,  marine  or  soldier, 
slam  or  dying  in  the  service 
of  Her  Majesty,  her  heirs  or 
successors. 

(2.)  Bond  given  by  any  person 
where  the  estate  to  be  ad- 
ministered does  not  exceed 
100{.  in  value. 

BoHD  of  any  Icind  whatsoever  not 
'  specifically  charged  with  any  duty : 

/Where  the  amount  limited  to  be 
recoverable  does  not  exceed-' 
300;. 

In  any  other  case 

Bond  accompanied,  with  a  deposit  of 
title  deeds,,  for  making  t,  mortgage, . 


£    s.d. 


0    5    0 


'Thenmead 
mlorem 
Duty  as  a 
bond     for 
the  amount 

I.  limited. 
0  10     0 


waidset,  or  other  a^curity.  oa  anr 
estate  or  prpperty  therein  comptisea. 
See  MoRTaAOB*  &«„  and  Becrtjion , 
105. 
Bond,  Dbci.a.ratidn,  orotWDsED 
or  Writing  fprsoakioK .redeemable 
any.dispo^tion,  assi^iation,  or  tack, 
apparently  ab<ol^te,  but  intended  . 
only  as  a  security.  . 
See  MoRTGACE,  &c.,  and. section 
105.  . 
Cbrtificate  tobe  taken  out  ye^ly--- 
(1.)  By  every  person  admitted  or 
inrolledin^gland  or  Ireland 
as  an  aitornt^y,  soUdtor,  prop- 
tor,  or  notMjr  public. 
(2.)  By  every  person  admitted  or 
inroUed  m  Scotland  aa  a  writer 
to  the  signet,, solioitoTja^ent, 
attorney,  procurator,  or  not«M^y 
public. 
(3.)  By  ev^  oflber  legally  qualified 
person  who  carries  on  business 
in  England  or  Ireland  as  a  con- 
veyaniQfr,   spepial,  pleader,  or 
draftsman  in  equity,  and   is 
obliged  by  law  to  take  out  such 
a  ccrliflcate. 


£    s.    d. 


If  such  person  practises  or 
carries  on  his  Dnsiness 


In  England,  within  ten  miles  from  the  General  Post  Office~l 

u»  the  city  of  London '    - '         -  -  -  -  1 

In  Scotland,  within  the  oity  or  sltire  of  Bdinburgh  -  }■, 

In  Ireland,  in  the  City  of  Dublin,  or  within  three  miles 

therefrom  .  .  .  .  -  -J 

In  England,  Scotland,  or  Ireland,  beyond  the  above-men- 1 

tioned  limits        -  -  -  -  -  -  / 

And  get  sections  59,  60,  61,  62,  63,  and  64. 


If  he  has  been  ad- 
mitted or  inroUed, 
or  has  carried  on 
business,  for  three 
yeafb  or  upwards. 


If  he  has  not  been 
so  long  admitted  ot- 
inrolled,  or  has  not 
so  long  oarried  on 
\xmaei*. 


0      0 


4     10      0 


3      0      0 


Cbrtipicatb  of  an^  goods,  wares,  or 
merchandise,  having  been  duly  en- 
tered inwards,  which  shall  be  en- 
tered outwards  for  e.xportation  at 
the  port  of  importation,  or  be  re- 
moved from  thence  to  any  other 
port  for  the  more  convenient  e.x- 
portation  thereof,  where  snch  cer- 
tificate is  issued  for  enabling  any 
person  to  obtain  a  debenture  or  cer- 
tificate entitling  him  to  receive  any 
drawback  of  any  duty  or  duties  oif 
customs^  or  any  part  thereof 


£  ».   d. 


0    4    0 


Cbrtipicatb  of  the  registration  of 
a  design     •  .  .  • 

And  set  section  65. 

Charter  of  resignation,  or  of  con- 
firmation, or  of  norodamus,  or  upon 
apprising,  or  upon  a  decreet  of  ad- 
judication, or  sale  of  any  lands  Or 
other  heritable  subjects  in  Scotland 

Chartbr-party,  or  any  agreement 
or  contract  for  the  charter  of  any 
ship  or  ^Tssel,  or  any  memorandum, 
letter,  or  other  writing,  between  tibe 
captain,  master,  or  owner  of  any 


£    s.  d. 
5    0    0 


0    5    0 
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£    s.d. 
ship  or  vessel,  and  any  other  petoon, 
for  or  relating  to  the  freight  or  con- 
veyance of  any  money,  goods,  or 
effects  on  board  of  such  ship  or 

vessel 0    0    6 

And  see  sections  66,  67,  and  68. 
Clarb  C!on8Tat.    See  Preckpt. 
Collation.      See    Appointment, 

&c.  to  ecclesiastical  benefices. 
Ck>MMi8SioN  granted  by  Her  Majesty, 
her  heirs  or  successors,  or  by  any 
person  or  persons  duly  authorized 
by  her  or  tnem,  to  any  officer  in  the 
army,  or  in  the  corps  of  Royal  Ma- 
rines -  -  -  -      1  10    0 
Commission  granted  by  the  Lords 
Commissioners  of  the  Admiralty  to 
any  officer  in  the  navy        -  -      0    5    0 
CoMMissiONor  Deputation  granted 
by  the  Commissioners  of    Inland 
Revenue                      -            -        -      1  10    0 
Commission  of  Lunacy         -        -      0    6    0 
Commission  to  act  as  a  notary  public 

in  Scotland.     See  Faculty. 
Commission  in  the  nature  of  a  power 
of  attorney  in  Scotland.     See  Let- 
ter OR  Power  of  Attorney. 
Conditional    Surrender  of  any 
copyhold  or  customary  estate  by  way 
of  mortgage. 
See  MoRTOAOS,  &c.,  and  sections 
105  and  110. 
CoNoi  D'^LiRB.    See  Grant. 
Constat  of  Letters  Patent.    See  Ex- 
emplification. 
Contract.    See  Agreement. 
Contract  Note — Any  note,  memo- 
randum,   or    writing,    commonly 
called    a    "contract  note,"  or  by 
whatever  name  the  same  may  be 
designated,  for  or  relating  to  the 
sale  or  purchase  of  any  stock  or 
marketable  security  of  the  value  of 
5/.  or  upwards  -  -  -      0    0    1 

And  see  section  69. 
Conveyance  or  Transfer,  whether 
on  sale  or  otherwise, — 
(1.)  Of  any  stock  of  the  governor 
and  company  of  the  Bank  of 
England      -  -  -      0    7    9 

(2.)  Of  any  stock  of  the  East  In- 
dia Company  -  -      1  10    0 
(3.)  Of  any  debenture  stock  or 
funded  debt  of  any  company 
or  corporation. 
For  every  100/.,  and  also 
for  any  fractional  part 
of  100<.,  of  the  nominal 
amount  transferred       -      0    2    6 
And  tee  section  78. 


£   s.d. 


ilOl. 

0    1 

0 

151. 

0    1 

6 

201. 

0    2 

0 

iSl. 

0    2 

6 

60/. 

0    5 

0 

75/. 

0    7 

6 

100/. 

0  10 

0 

126/. 

0  12 

6 

150/. 

0  15 

0 

176/. 

0  17 

6 

200/. 

1    0 

0 

225/. 

1    2 

6 

250/. 

1    5 

0 

275/. 

1    7 

6 

300/. 

1  10 

0 

Convbyancb  or  Transfer  on  sale. 
Of  any  property  {egeept  suek  stock 
or  debenture  stock  or  ftmded  debt 
as  aforesaid). 

Where  the  amount  or  value  of 
the  consideration  fbr  the  sale 
does  not  exceed  5/. 
Exceeds    5/.,  and  does  not  ex- 

10/. 
15/. 
20/. 
25/. 
60/. 
76/. 
100/. 

125/.  ,i 

160/. 
175/. 
200/. 
225/. 
250/. 
276/. 
300/.- 
for  every  60/.,  and^ialso  for  any 
fractional    part    of  50/.,  of 
such  amount  or  value 
And  see  sections  70,  71,  72,  73, 
74,  76,  76,  and  77. 

CONVBYANCB  or  TRANSFER  by  Way 

of  security  of  any  property  {except 
such  stack  or  debmture    stock    or 
funded  debt  as  aforesaid),  or  of  any 
security. 
See  Mortgage,  &c. 
Conveyance  or  Transfer  of  any 
kind  not  herein-before  described    - 
And  see  section  78. 
Copy  or  Extract  {attested  or  in  any 
manner  authenticated)  of  or  trova — 
(1.)   An    instrument    chargeable 

with  any  duty. 
(2.)  An  ori^nal  will,  testament, 

or  codicil. 
(3.)  The  probate  or  probate  copy 

of  a  will  or  codicil. 
(4.)  Any  letters  of  administration 
or  any  confirmation  of  a  tes- 
tament. 
.    (6.)  Any  public  register  (except 
any  register  of  births,  b^ 
tism,   marriages,    deaths,  or 
burials). 
(6.)  The  books,  rolls,  or  records 
of  any  court. 
In  the  case  of  an  instra-' 
ment    chargeable    with|.   doto 


0    0    6 


0    6    0 


0  10   0 


\Tb» 


any  duty  not  amounting  I    "x^ 
to  one  shilling  -J 

In  any  other  case  -      0    10 
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(1.)  Coot  or  extnot  of  or  from 

any  law  prooeediags. 
(2.)  Copy  or  extract  in  Scotlaad 
of  or  from  the  commission  of 
any  person  as  a  dek^te  or 
representative  to  the  conven- 
tion of  royal  bui^hs  or  the 
general    assembly    or    any 
presbytery  or  church  court. 
And  tee  section  79. 
Copy  ot  Extkact   {certified)  of  or 
from  any  register  of  births,  bap- 
tisms, marriages,  deaths,  or  burials       0    0    1 
Exemptions. 
(1.)  Copy  or  extract  fumiahed  by 
any  cleisyman,  registrar,  or 
other  official  person  pursuant 
to  and  for  the  purposes  of 
any  Act  of  Parliament,  or 
furnished  to  any  general  or 
superintending  registrar  \m- 
der  any  genem  r^^ulation. 
(2.)  Copy  or  extract  for  which  the 
person  giving  the  same  is  not 
entitled  to  anv  fte  or  reMrard. 
And  tee  section  80. 
Copyhold    and    Custgharv    Es- 
TATKB — Instruments  relating  there- 
to. 
Upon  a  sale  thereof.    See  Con- 

VBYANCB  ON  SaLE. 

Upon  a  mortgage  thereof.     See 

MOBTOAGS,  &c. 

Upon  a   demise  thereof.      See 

Lbasb  on  Tack. 
Upon  any  other  occasion. 

Surrender  or  grant  made  out 
of  court,  or  the  memotan* 
dnm  thereof, 
and  copy  of  court  roU  of  any 
surrender  or  grant  made 
in  court  -        ■        -      0  10    0 

And  tee  sections  81,  82,  83.  84, 
86,  and  86. 
Cost  Book  Mines.     See  Tranb- 

PBR. 
COUNTXBPART.     SeeDupucATB. 
CovBNANT  for  securing  the  payment 
or  repayment  of  money,  or  tne  trans- 
fer or  retransfer  of  stock. 
See  MoBTOAOB,  &c. 
CovBNANT  in  relation  to  any  annuity 
npon  the  cviginal  creation  and  sale 
thereof. 
See  CoNVBYANCB  ON  Salb,  and 
section  75. 
Covbnant  in  rdation  to  any  annuity 
{except  vpon  the  original  creation  and 


£    $.d. 
tale  thereof)  m  to  other  periodieal 
payments. 
See- Bono,  Covbnant,  &c. 
Covbnant.    Any  separate  deed  of 
covenant  {not  being  an  inttrumeut 
chargeable  mth  ad  valorem  dmif  «* 
a  conveyance  on  sale  sr  mortgage)    . 
made  on  the  sale  or  mortgage  of 
any  property,  and  reJating  mMj  to 
the  conveyance  or  enjoyment  of,  or 
the  title  to,  the  property  sold  or 
mortgaged,  or  to  the   produetion 
of  the  muniments  of  titie  relating 
thereto,  or  to  all  or  any  of  the 
matters  aforesaid. 

Where  the  ad  valorem  duty  in*]  ...  ^. 
respect  of  the  consideration  I  toHMuoount 
or  mortgage  money  does  not  (ot  meh ad n- 
exceed  ToT..  -  J  loremdut,. 

In  anv  other  case    -         -         -      0  10    0 
Curacy  (Perpetual),  licence  to  hold. 
Nomination    to.      See    Appoint- 
ment, &c.  to  ecclesiastical  bene- 
fices. 
Customary  Estates.    See  Copy- 
hold. 
Dbbenturb  for  securii^  the  pay- 
ment or  repayment  of  money  or 
the  transfer  or  retransfer  of  stock. 
See  Mobtgaoe,  &c. 
Dbbenturb    or    Cbbtipicatb   for 
entitling  any  person  to  receive  any 
drawback  of  any  duty  or  duties,  or 
part  of  any  duty  or  duties,  of  cus- 
toms or  excise,  or  any  bounty  pay- 
able out  of  the  revenue  of  customs 
or  excise,  for  or  in  respect  of  any 
goods,  wares,  or  merchandiae  ex- 
ported or  shipped  to  be  exported 
from  any  part  of  the  United  King- 
dom to  any  part  beyond  the  sea. 
Where  the  drawback  or  bounty 
to  be  received  does  not  exceed 
IW.     -  -  -  -      0    I    0 

Exceeds  lOl.  and  does  not  exceed 

60;.  -  .  -      0    2    6 

Exceeds  502.       -  .  -050 

Dbclabation  of  any  use  or  trust  of 
or  concerning  any  proper^  by  any 
writing,  not  being  a  deea  or  will, 
or  an  instrument  chargeable  with 
ad  valorem  duty  as  a  settlement  •  0  10  0 
Dbclabation     {Statutory).         See 

Affidavit. 
Decreet  Arbitral.    See  Award. 
Deed  whereby  aay  real  burden  is 
declared  or  created  on    lands    or 
heritable  subjects  in  Scotland. 
See  MoBTOAOE,  &o.,  and  section 
105. 
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£    $.d. 

Dbbd  containing  an    obligation    to 
infeft  anr  person  in  haritable  sub- 
jects in  Scotland,  under  a  cbiuse  of 
reversion,  as  a  security  for  moDe^. 
See  MoRTOAQK,  &o.,  and  sectum 
105. 

Dbbd    c^ntainin^   an  obligation  to 
infeft  or  seize  in  an  annuily  to  be 
uplifted  out  of  heritable  subjects  in 
Scotland. 
See  Bond,  Covbnant,  &c. 

Dbbd  of  any  kind  whatsoever,  not 
described  in  this  schedule      -        -      0  10    0 

Dbfbazance.  Deed  or  other  in- 
strument of  defeasance  of  anr  con- 
veyance, disposition,  assignation,  or 
tack,  apparently  absoltite,  but  in- 
tended only  as  a  security  for  money 
or  stock. 
See  MoRTOAOB,  &0.,  and  section 
105. 

Dblivbry  Order         -         -         -      0    0    1 
And  tee  sections  87,  89,  9<),  and 
91. 

Deposit  of  title  deeds.  See  Mort- 
gage, &c.,  and  section  106. 

Dbputation  by  the  Commissioners 
of  Inland  Revenue. 
See  Commission. 

Deputation  or  Appointment  of  a 
gamekeeper  -  -  -       0  10    0 

Dispensation.     See  Faculty. 

Disposition  of  heritable  property  in 
Scotland  to  singular  successors  or 
purchasers. 

See  CoNVBYANCB  on  Sale. 

Disposition  of  heritable  property  in 
Scotland  to  a  purchaser,  containing 
a  clause  declaring  all  or  any  part  <^ 
the  purchase  money  a  real  burden 
upon,  or  affecting,  the  heritable  pro- 
perty thereby  disponed,  or  any  part 
thereof. 

See  CoNTEVANCB  ON  Sale, 
MoRTOAOB,  &c.,  and  aeotion 
105. 

Disposition  in  Scotland  oontaining 
constitution  of  feu  or  ground  annual 
right.  See  Convbyancb  on  Sale, 
and  section  72. 

Disposition  in  security  in  Scotland. 
See  Mortgage,  &c. 

Disposition  of  any  wadset,  heritable 
bond,  &c.     See  Mortoaoe,  &c. 

Disposition  in  Scotland  of  any  pio- 
perty_  or  of  any  right  or  interest 
therein  not  described  in  this  sche- 
dule -  .  .  -      0  10    0 

Dock  Warrant.  See  Warrant 
roR  Goods. 


£    :i. 
Docket  made  on  paMing  aar  natiH- 
ment  undw  the  Great  Seal  of  the 
United  Kingdom         -  -        -      0    2    0 

Donation  «f  any  ecclesiastical  bene- 
fice, dignity,  or  promotion. 
See  Appointment,  &c.  to  eccle- 
siastical benefices. 
Draft   for  money.     See  Bill  op 

Exchange,  and  section  48. 
Duplicate  or  Counterpart  of  anj 
instrument    chargeable    with    any 
duty. 

rrbe     same 

Where  such  duty  does  not  amount  1    ^^„m. 

to  5(.         -         •  •  -  j     ntliaatra- 

V.   ment. 
In  any  other  case  -  -      0    5    0 

And  »ee  section  93. 
Ecclesiastical    Benefice.       See 
Appointment,  &c.  to  ecclesiastical 
benefices. 
EiK  t»  a  reversion.    See  Mortgaob, 

&c.,  and  section  105. 
ExcHANOB  or  Excambion — ^Instru- 
ments effecting.  * 

In  the  case  specified  in  section  94 

see  that  section. 
In  any  other  case  -  -      0  10   0 

Exemplification     or     Cokstat, 
under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ire- 
land, of  any  letters  patent  or  ^tant 
made  or  to  be  made  by  Her  M^esty, 
her  heirs  or  successors,  or  by  any  of 
her  royal  predecessors,  of  any  honour, 
dignity,promotion,  fraoohise,  liberty, 
or  privilege,  or  of  any  lands,  office, 
or  other  thing  whatsoever     -         -      5    0   0 
Exemplification  under  the  seal  of 
any  court  in  England  or  Ireland  of 
any  record  or  piooeeding  tfaereiR    •      3    0    0 
Extract.    See  Copt  c»  Extsaot. 
Factory,  in  the  nstvre  of  a  letter  or 
power  of  attorney  in  Scotland. 
See  Lbttbr  or  Powsr  of  At- 
torney. 
Faculty,    Licence,  Commission. 
or  Disfbnsation  for  admitting  or 
authorising  any  person  to  act  as  a 
notary  public : 

InEngland       -  -  -    30    0    0 

In  Scotland  or  Ireland  -  -    20   0   0 

Faculty  or  Dispensation  of  any 
other  kind : 

InEngland        -  -  -    30    0   0 

Inlrehmd        -  -  -    25    0   0 

Fed  Contract  in  Scotland.  See 
Conveyance  on  Salk,  and  sec- 
tion 72. 
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FoRBioN  Sbcbkitt^  .  <Sw  MoRiv 
OAOK,  &c.^and  teetiaiu  113,  114, 
and  115. 

FCRTHBB     ChAROR     or     FtlHTBHR 

Skcority.  See  Mortgaae,  &&, 
and  section  109. 
Grant  or  Letters  Patent  under 
the  Great  Seal  of  the  United  Kin£- 
dom  of  Great  Britain  and  Ireland, 
or  of  the  Great  Seal  of  Ireland,  or 
tiie  Seal  of  the  Dnchjr  or  County 
Palatine  of  Lancaster,  or  under  the 
Seal  kept  and  used  in  Scotland  in 
p&ce  of  the  Great  Seal  formerly 
used  there : 
(1.)  Of  the  honour  or  dignity 
of  a  dulu 


£  s.   d. 


350 

300 
250 


„  of  a  marquis 
^  of  an  earl 
„  of  ai  viscount  200 
„  of  a  baron  150. 
„  „    ,  ,of  a  baronet    100 

(2.)  Of  a  cong^  d'^lire  to  any" 
dean  and  chapter  for  the 
election  of  an  archbishop  or 
bishop        ... 

(3.)  Of  the  ttoyal  Assent  to,  or 
signification  of,  the  election 
nude  by  any  dean  and  chap- 
ter,  or  of  the  nomination  and 
presentation  by  Her  Majesty, 
her  hmrs  or  suooessors,  in  de- 
fault of  such  election  of  any 
person  to  he  an  ardibiBhop 
or  bishop       .        . 

(4.)  Of  or  for  the  res^ution  of 
the  temporalities  to  any  arch- 
bishop  or  bishmi 

(6.)  Of  any  other  honour,  dig- 
nity, or  imniotion  vriiajtso* 
ever  -  -  . 

(6.)  Of  any  franchiae,  libeety,  or 
privilege  to  any  person  or 
Dodj  politic  or  OMpawte 

EaeeH^lkm*. 

(1.)  (Commissions  of  rebellion  in 
process. 

(2.)  Letters  patent  or  briefs  for 
collecting  charitable  bene- 
volences. 

(3.)  Letters  patent  for  confirming 
any  dispensation  herein-be- 
fore  charged  with  duty. 

(4.)  liCtters  patent  appointing 
sheriffs  in  England  or  Ire- 
land, and  the  writs  of  assis- 
tance accompanying  such 
letters  patent. 

And  see  section  95. 

Vot.  XLVIII.    Law  Jour.  Stat. 


►SO    0    0 


£  «.   d. 
Grant   or  Warrant  op  'Pbxob-    ■  • 
OENCE  to  t^e  rank  among  no- 
bility,  under  the  sign  manual  of  ' 
HerMajesty,  her  heirs  or  ■snooesson  14d    0    0 
Grant  or  Lickncb  under  the  sign 
manual  to  take  and  use  a  surname 
and  arms,  or  a  surname  only. 
In  compliance  with  the  injuno- 

tions  of  any  will  or  settlement     50    0    0 
Upon  any  voluntary  application      10    0    0 
Grant  of  arms  or  armoruQ  ensigns 
only,  under  tiie  sign  aiannal,  or  by 
any  of  the  Kings  of  Amu  of  Bag* 
land,  Scotland,  or  Ireland     -        •    10    0    0' 
Grant  of  copyhold  or  cuatomary   ' 
estates.  Se*  ConvrvancK'^Covy- ' 

HOLD. 

Grant  of  the  custody  ct  the  person 
or  estate  of  any  lunatic       -  -      2    0    0 

HbrITABLB  fioND.    SceMORTOAOB,' 

&c.,  and  section  105. 
lasTJTOTiON.     See  Appointmkht,.      < 

&o.  to  ecclcaiaBtioal  benefioesv 
Invbntory.    See  Schbdulb. 
Lbasb  or  Tack— 
( 1 .)  For  any  definite  'term  law  than    - 
a  year: 
(a.)  Of   any    dwelling-houae  or 
tenement,  or  part  of  a  dwell- 
ing house  -or  tenemeni),  at  a 
rent  not  exceediug  the  rate 
of  10/.  p»  tamurn.     -  •     -0    0    1 

(b.)  Of  any  -  fiurDished  dwelling- 
house  or  apartments  whem 
the  rent  for  such  term  ex- 
ceeds 25/.      '  -        -  .      0    2    6 
(c.)  Of  say  kmdt,  tenements,  r!*M»Mw*Ar  • 
or  heritable  subjects  except  J    "yrar^the 
or  otherwise  tluNI  as  afore-l    rentreservad 
(wid            -              .                 l    ibr  the  d*l- 
**•"                         ■             -  t  nlte  teras. 
(2.)  For  any  other  definite  term  or 
for  any  indefinite  terra : 
Of    any    lands,    tenements,    or 

heritable  snbjeots^ 
Where  Uie  consideration,  or  any 
part  of  the  consideration, 
moving  eith»  to  the  lessor  or 
to  any  other  person,  consists  of 
any  money,  stock,  or  security : 

In  respect  of  snch  oonsidera-J    "m"*ot*'J; 

tion         .  .  .  JS     Mle  Ibr  the 

1     same     oon- 
L    sideration. 

Where  the  consideration  or  any 

part  of  the  consideration  is  any 

rent : 

In  respect  of  such  consideration : 

If  the  rent,  whether  reserved 

as  a  yearly  rent  or  otherwise, 

is  at  a  rate  or  average  rate : 

p  F 
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Not  exceeding  51.  per  annum 
Exceeding — 
51.  and  not  etoeeding  10/. 


10/. 

t> 

15/. 

15/. 

■9 

20/. 

20/. 

M 

25/. 

25/. 

60/. 

50/. 

75/. 

75/. 

9» 

100/. 

100/. 

(8.) 


0    0     1 


Tot  everf  fiill  sum  of  50/.,  and  also  for 
any  fintctional  part  of  50/.  thereof 

£  *.   d. 
(3.)  Of  any  other  kind  whateoerar 

not  hereio-befbre  described     •      0  10    0 
And  Me  sections  96,  97, 98,  99, 
and  100. 
LicTTKR  OP  ALLOTMKirr  at  Lrrna 
OF  Rbndnciation,  or  any  other 
dociunent  haring  the  eftet  of  a 
letter  of  allotment : 
(1.)  Of  anjrshareofanyoompanT^ 

or  proposed  company 
(2.)  In  respect  of  any  loan  raised, 
or  proposed  to  oe  raised,  by 
any  company  or  proposed 
company,  or  by  any  muni- 
cipu  body  or  corporation  • 
Issued  or  delivered  in  the 
United  Kingdom,  of  any 
shart  of  any  foreign  or  co- 
lonial company  or  proposed 
company,  or  in  respect  of 
any  loan  raised  or  proposed 
to  be  raised  by  or  on  behalf 
of  any  foreign  or  colonial 
state,  government,  municipal 
body,  corporation,  or  com- 
pany 
And  ScBip  Chrtifioatb,  Sobip,  or 
other  docunent ) 
(1.)  Entitling  any  person  to  be-' 
corns  the  proprietor  of  any 
share  of  any  company  or 
proposed  company 
(2.)  Issued  or  delivered  in  the 
United  Kingdom,  and  en- 
titling any  person  to  become 
the  propriety  of  any  share 
of  any  foreign  or  colonial 
company  or  proposed  com- 
pany 


If  the  term  Is 

If  tketeroi 

definite, 

and 

bong  definite 

If  the  tern 

doe*  not  exceed 

exceeds 

bong  definite 

85  yean. 

orU 

35  yean, 

but 

exceeds 

indefinite. 

does  not  exceed 

100  yean. 

100  years. 

£   $. 

d. 

£   ». 

d. 

£    «.    </. 

0    0 

6 

0    3 

0 

0    6    0 

0    1 

0 

0    6 

0 

0  12    0 

0    1 

6 

0    9 

0 

0  18    « 

0    2 

0 

0  12 

U 

1     4    0 

1        0    2 

6 

0  15 

0 

I  10    0 

0    5 

0 

1  10 

0 

3    0    0 

0    7 

6 

2    5 

0 

4  10    0 

0  10 

0 

3    0 

0 

6    0    0 

0    6 

0 

1  10 

0 

3    0    0 

►  001 


(3.)  Denoting,  or  intended  to 
denote,  we  right  of  any  per- 
son as  asubseiibcr  in  respect 
of  any  loan  raised  or  pro- 
posed to  be  r^sed  Vf  any 
company  or  proposed  com- 
pany, or  by  any  municipal 
Dody  or  eorpontion     - 

(4.)  Issued  or  dehrered  in  the 
United  Kingdom,  and  de- 
noting, or  intended  to  de>- 
note,  the  right  of  any  person 
as  a  snbsciiber  in  respect  of 
anv  loan  raised  or  proposed 
to  be  raised  by  or  on  behalf  of 
any  foreign  or  colonial  state, 
government,  nninicipal  body, 
corporation,  or  company 

And  ««e  seetion  101 . 
Lbtter  or  Pdvtrr  op  Attornky, 
or  CoMUiRBioN,  Factory,  Man- 
DATS,  or  other  instmineirt  in  the 
natme  thereof: 

(1.)  For  the  S(de  purpose  e^  i^- 
pointing  at  authorizing  any 
one  person  to  vote  as  a  proxy 
at  any  one  meeting  at  whitm 
votes  may  be  given  by  proxy 

(2.)  By  any  petty  officer,  seaman, 
marine  or  soldier  serving  as 
a  marine,  or  by  the  executors 
or  administrators  of  aay  swJi 
person,  for  receiving  prise 
money  or  wages 

(3.)  For  the  receipt  of  the  divi- 
dends  or   interest   oi  any 
stock: 
Where  made  for  the  re- 
ceipt of  one  payment  oidy 
In  any  other  case 


0    0    1 


0    1    0 
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(4.)  For  the  receipt  of  any  sum 
of  money,  or  any  bill  of  ex- 
change or  promissory  note 
for  any  sum  of  money,  not 
exceeding  20/.,  or  any  pe- 
riodical payments  not   ex- 
ceeding the  annual  snm  of 
10{.  (not  being  hereai-btfbre 
charged)     -        -        -        -    0    5    0 
(5.)  For  the  sale,  transfer,  or  ac- 
ceptanceof  anyof  the  Gorem- 
ment  or  Parliamentary  stocks 
or  funds : 
Where  the  value  tS  such 
stocks  or  funds  does  not 
exceed  20/.         -         -050 
In  anv  other  case    -        -    0  10    0 
(6.)  Of  any  kind  whatsoerer  not 

herein-before  described        -    0  10    0 

Exemptions. 

(1.)  Letter  or  power  of  attorney 
for  the  receipt  of  dividends 
of  any  definite  and  certain 
share  of  the  Government  or 
Parliamentary     stocks     or 
funds   producing   a   yearly 
dividena  of  less  tiian  3/. 
(2.)  Letter  or  power  of  attorney 
or  proxy  filed  in  the  Court 
of  Probate  in  England  or 
Ireland,   or   in    any  eccle- 
siastical court. 
(3.)  Letter  or  power  of  attorney 
for  voting  on  any  election 
of  directors  of  the  East  India 
Company. 
And  see  sections  102,  103,  and  104. 
Lettebb    of    MxRauK    and    Re- 
prisal     -  -  -  -600 
Lbttebs  Patent.    See  Grant. 
Lkttes  of  Reversion  in  Sootltnd. 
See  MoRTGAOK,  &c.,  and  section 
105, 

Licknce  for  Marriage. 
Spedal — 

In  England  or  Ireland  -    5    0    0 

Not  special — 
In  EngUnd    -  •  '^    0  10    0 

Licence  under  the  seal  of  any  arch- 
bishop, bishop,  efaancenor,  or  other 
ordinary,  or  by  any  ecclesiastical 
court  in  England  or  Irelsnd,  or  by 
any  presbytery  of  other  ecclesiaa- 
timl  power  in  Scotland ; 
(1.)  To  hold  the  office  of  lec-~| 
turer,    reader,    chaplain,  I 
chnrch  clerk,  chapel  clerk,  I 
parish  clerk,  at  se<t0ti     -  | 


(2.)  Forlicensingabuildingfof 
the  performance  of  divine 
service  within  an  ecclesias- 
tical district  formed  imder 
the  provisions  of  The  New 
Parishes  Act 

(3.)  For  licensing  any  chapel 
for  the  solemnization  of 
marriages  therein,  pur- 
suant to  the  provisions  of 
the  Act  6  &  7  Will.  4. 
c.  85.       . 

(4.)  For  licensing  or  autho- 
rising any  matter  relating 
to  a  consecrated  building 
or  ground,  or  anything  to 
be  constructed,  set  up, 
taken  down,  or  altered 
therein,  or  to  be  removed 
therefrom  -  -_ 

(5.)  For  any  other  purpose  (except 
a  licence  to  hold  a  perpetual 
curacy)         .  .         i 

ExemptioM. 

(1.)  Lichee  granted  to  any  spi- 
ritual person  to  perform  di- 
vine service  in  any  building 
approved  by  the  archbishop 
or  bishop  in  lien  of  any 
chnrch  or  chapel  whilst  the 
same  is  under  repair  or  is 
rebuilding,  or  iu  anv  building 
so  approved  fbr  tne  conve- 
nience of  the  inhabitants  of 
a  parish  resident  at  a  distance 
from  the  church  or  conse- 
crated ohapeL 

(2.)  Licence  to  a  stipendiary  en- 
rate,  wherein  the  annual 
amount  of  the  stipend  is 
spedfied. 

(3.)  Licence  for  the  pniuose  of 
authorising  ot  enabling  any 
person  to  preach  or  exocise 
any  other  ^irittaal  function, 
not  being  a  licence  to  hold 
the  office  of  lecturer,  reader, 
or  chaplain,  and  there  being 
no  salaiy  or  emolument  for 
or  attached  to  the  exercise  of 
the  function  for  which  such 
licence  is  granted. 
LicBNCB  to  act  as  a  notary  (rablic. 
Set  Faculty. 

Licence  to  use  lumame  or  arms. 
See  Grant. 

Mabriaob OoNTRA«t.  BeeBvfttK- 

MBtCT. 


£    s.  d. 


0  10    0 


2    0    0 


p»  2 
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1 

3 

0 

2 

6 

0 

,3 

9 

0 

6 

0 

0 

6 

.3 

0 

7 

6 

£    «.    d. 
Mabhiagg  Licrnce.  Set  Licbncb. 

Mbmorial  to  be  re((istered  pursuuit 
to  any  Act  of  Parliament,  made  or 
to  be  made,  for  the  public  regis- 
tering of  deeds  and  conveyances  in 
England  or  Ireland : 

Where  the  instrument  registered  f  duty**'^ 
is  chargeable  with  any  A}xtj\  the  regis- 
not  amounting  to  2*.  ea.         -[  ^^Z 

In  any  other  case  -  -026 

MoRTGAGB,    Bono,    Dbbbnturb, 

COVBNANT,     WaBKANT     OF     At- 

TORNBY  to  confess  and  enter  up 
judgment,  and  Forbion  Security 
of  any  kind. 
(1.)  Bein^  the  only  or  principal 
or  primary  security  ror — 
The  payment  or  repayment 
of  money  not  exceeding 
2bl.        -  .  -    0    0    8 

Exceeding  252.  and  not  ex- 
ceeding 50Z. 
50/.      „    lOOJ. 
„       100/.      „    160/. 
„       150/.      „    200/. 
„       200/.      „    250/. 
„       250/.      „    300/. 
„       300/. 
For  every  100/.,  and  also 
for  any  fractional  part 
of  100/.,  of  such  amount    0    2    6 
(2.)  Being  a  collateral,  or  aux- 
iliary, or  additional,  or  sub- 
stituted security,  or  by  way 
of  further  assurance  for  the 
above-mentioned       purpose 
where  the  principal  or  pri- 
mary    security     is      duly 
stamped : 
For  every  100/.,  and  also 
for  any  fractional  part 
of  100/.,  of  the  amount 
secured  -  -    0    0    6 

(3.)  Transfbr,  Absionmbkt, 
Disposition,  or  Assigna- 
tion of  any  mortgage,  bond, 
debenture,  covenant,  or 
foreign  security,  or  of  any 
money  or  stock  secured  by 
any  such  instrument,  or  by 
any  warrant  of  attorney  to 
enter  up  judgment,  or  by 
any  judgment : 

For  every  100/.,  and  also 
for  any  fractional  part 
of  100/.,  of  the  amount 
transferred,  assigned,  or 
disponed  -    0    0    (> 


fw    sudi 
ftartber 


£   t.  d. 

rrhe     ime 

And  also  where  any  further  I    p'^,^ 

money  is   added   to  the/    wauity 

money  already  secured     - 1 

(4.)  Reconvbyamcb,  Release, 
Discharge,    Sdrbbndbb, 
Rbsurrbmdbb,  Warrant 
TO  Vacate,  or  Renuncia- 
tion of  any  such  security  as 
aforesaid,  or  of  the  benefit 
thereof,   or    of   the   money 
thereby  secured  : 
For  every  100/.,  and  also 
for  any  fractional  part 
of    100/.,  of   the  total 
amount  or  value  of  the 
money    at    any    time 
secured 


0    0   6 


And  see  sections  105, 106, 107, 108, 
109,  110,  111,  112,  113,  114,  and 
115. 

Mutual  Disposition  or  Convey- 
ance in  Scothuod.  See  Exchanob 
or  Excambion. 

Notarial  Act  of  any  kind  whatso- 
ever (except  a  protest  of  o  bill  of 
exchmge  or  promisson/  note,  or  any 
notarial  instrument  to  be  expedtd 
tmd  recorded  in  any  remitter  of 
sasines)       -  .  .  - 

And  see  Protbst,  $buin>  and 
section  116. 

Ordbb  for  the  payment  of  money. 
See  Bill  or  Exchange  and  sec- 
tion 48. 

Partition   or  Division  —  Instru- 
ments effecting. 
In  the  case  specified  in  section  94, 

see  that  section. 
In  any  other  case 

Passport     .  -  - 


0    1    0 


-    0  10   0 
-006 


Pbbpbtual  Curacy.  See  Ap- 
pointment, &C.  to  Ecclesiastical 
Benefices. 

Policy  of  Insurance — 
(1.)  Upon  any  life  or  lives,  or  upon 
any  event  or  oontii^cncy  re- 
lating to  or  depending  iipon 
any  Ufe  or  lives  (ea:eq>t  far  tie 
payment    of  money   ypom    tie 
death  qf  any  person  only  from 
accident  or  violence,  or  other- 
wise   than  from     a     natural 
cause): 
Where  the  sum  insured  does 
not  exceed  KM.      -         -    0  0   1 
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Exceeds  lOi.  but  does  not 

exceed  251.         •  .003 

Exceeds  251.  but  does  not 
exceed  5002. : 
For. every  full  sum  of 
501.,  and  tdso  for  any 
fractional  part  of  50/., 
ofthe  amount  insured    U    0    6 
Exceeds  5001,  but  does  not 
exceed  UOOOi. : 
For  eveiy  full  sum  of 
100!.,  and  also  for  any 
fractional      part     of 
1002.,  of  the  amount 
insured  -         -    0    1     0 

Exceeds  1,000/. : 

For  every  full  sum  of 
1,000/.,  and  also  for 
any  fractional  part  of 
1,000/.,  of  the  amount 
insured  .         -    0  10    0 

(2.)  For  any  payment  agreed  to  be 
made  upon  the  death  of  any 
parson,  only  from  accident  or 
violence,  or  otherwise  than  from 
a  natural  cause,  or  as  compen- 
sation for  personal  injury,  or 
by  vay  of  indemnity  against 
loss  or  damage  of  or  to  any 
property  -  -  -001 

And  see  sections  117,  US,  and 
119. 

PowBR  OR  Attobnbt.  See  Lettkb 
OF  Attoknky. 

Pbkcept  op  Clarb  Oonstat  to 
give  seisin  of  lands  or  other  heri- 
table subjects  in  Scotland  •  •    0    6    0 

Prgsbn-tation  to  any  ecclesiastical 
benefice,  dignity,  or  promotion.  See 
A  P  po  I N  TM  BNT,  &c.  to  Ecclesiastical 
Benefices. 

Procvration,  deed,  or  other  instru- 
ment of  -  -  -        -    0  10    0 

Promissory  Note.  S«e  Bank 
NoTB,  Bill  of  Excuanob,  and 
section  49. 

Protest  of  any  bill  of  exchange  or 
promissory  TMte : 
Where  the  dnty  on  the  bill  or  f  The  ssmo  duty 
note  does  not  exceed!..      -i    ^oS*  "'"'"■ 
In  any  other  case  -  -    0    1    0 

And  see  section  1 1<S. 
Proxy.    See  Letter  or  Power  of 

Attorney. 
Receipt  given  for,  or  upon  the  pay- 
ment of,  money  amounting  to  21.  or 
upwards     -  -  «  -    0    0    1 


Exemptions. 

(1.)  Receipt  given  for  money  de- 
posrtei  in  any  bank,  or  wth 
any  banker,  to  be  accounted 
for  and  expressed  to  be  re- 
ceived of  the  person  to  whom 
the  same  is  to  be  a«connted 
for. 

(2.)  Acknowledgment  by  any 
banker  of  the  receipt  of  any 
bill  of  exchange  or  promis- 
sory note  for  the  purpose  of 
being  presented  for  accep- 
tance or  payment. 

(3.)  Receipt  given  for  or  upon 
the  payment  of  any  parlia- 
mentaiy  taxes  or  duties,  or 
of  money  to  or  for  the  use 
of  Her  Majesty. 

(4.)  Receipt  given  by  the  Ac- 
countant General  of  the  Navy 
for  any  money  received  by 
him  for  the  service  of  the 
navy. 

(5.)  Receipt  given  by  any  agent 
for  money  imprested  to  nim 
on  account  of  the  pay  of  the 
army. 

(6.)  Receipt  given  by  any  officer, 
seaman,  marine  or  soldier,  or 
his  representatives,  for  or  on 
account  of  any  wages,  pay  or 
pension,  due  from  the  Admi- 
ralty or  Army  Pay  Office. 

(7.)  Receipt  given  for  the  con- 
sideration money  for  the  pur- 
chase of  any  share  in  any  of 
the  Government  or  Parlia- 
mentary stocks  or  funds,  or 
in  stock  of  the  East  India 
Company,  or  in  the  stocks 
and  funds  of  the  Secretary 
of  State  in  Council  of  India, 
or  of  the  governor  and  com- 
panv  of  the  Bank  of  Eng- 
land, or  of  the  Bank  of  lie- 
land,  or  for  any  dividend 
paid  on  any  share  of  the  said 
stocks  or  ninds  respectively. 

(8.)  Receipt  given  for  any  prin- 
cipal money  or  interest  due 
on  an  exchequer  bill. 

(9.)  Receipt  written  upon  a  bill 
of  exchange  or  promissory 
note  duly  stampea. 

(10.)  Receipt  given  upon  any  bill 
or  note  of  the  governor  and 
compaiiv  of  the  Bank  of 
England  or  the  Bank  of  Ire- 
land. 


£    s.  d. 
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(11.)  Receipt  indorsed  or  other- 
wise irritten  upon  or  oon- 
tained  in  any  instrument 
liable  to  stamp  duty,  and 
duly  stamped,  acknowledg- 
ing the  receipt  of  the  con- 
sideration money  therein  ex- 
pressed, or  the  receipt  of  any 
principal  money,  interest,  or 
annuity  thereby  secured  or 
therein  mentioned. 

(12.)  Receipt  given  for  drawback 
or  bounty  upon  the  exporta- 
tion of  anr  goods  or  mer- 
chandise from  the  United 
Kingdom. 

(13.)  Receipt  given  for  the  return 
of  any  duties  of  customs 
upon  certificates  of  over 
entry. 

(\4.)  Receipt  indorsed  upon  any 
bill  drawn  by  the  Lords 
Commissioners  of  the  Ad- 
miralty,  or  by  any  person 
under  their  authority,  or 
under  the  authority  of  any 
Act  of  Parliament  upon  and 
payable  by  the  Accoimtant 
General  of  the  Navy. 

And  se«  sections  120,  121,  122, 
and  123. 
Rbconvbyancb,  Rblbask,  or  Rb- 
NUNCIATION  of  any  security.    See 

MoRTGAGB,  &C. 

Rblbase  or  Renunciation  of  any 
property,  or  of  any  right  or  interest 
m  any  property — 
Upon  a  sale.    See  Convbyamcb 

ON  Salb. 
fiy  way  of  security.    See  Mobt- 

oaob,  &e. 
In  any  other  ease 

Rbnunciation.  See  Rbconvby- 
ancb and  Rblbasb. 

Rbbionation.  Principal  or  originid 
instrument  of  resignation,  or  ser- 
vice of  cognition  of  heirs,  or  charter 
or  seisin  of  any  houses,  lands,  or 
other  heritable  subjects  in  Scotland 
holding  burgage,  or  of  burgage 
tenure  -  -  -        - 

And  instrument  of  resignation  of  any 
lands  or  other  hciitaDle  subjects  in 
Scotland  not  of  burgage  tenure 

Rbvocation  of  any  use  or  trust  of 
any  property  by  deed,  or  by  any 
writing,  not  being  a  will     - 

ScHBODLB,  InvBntory,  or  docu- 
ment of  any  kind  whatsoevw,  re- 
fierred  to  in  or  by,  and  intended  to 


£    ».  d.  £   s.  d. 

be  used  or  given  in  evidence  as  pwt 
of,  or  as  material  to,  any  other  in- 
strument charged  with  any  duty, 
but  which  is  separate  and  distiiust 
from,  and  not  indorsed  on  or  an- 
nexed to,  such  othn  instfument : 
Where  such  other  instrument  "i  -rhenaMdutr 
is  chargeable  with  any  duty  V  usudi  other 
not  exceeding  10*.        -         -J    uutranent 
In  any  other  case  -  -    0  10   0 

Exeu^ioHt. 

(1.)  Printed  proposals  published 
by  any  corporation  or  com- 
pany respecting  insurances, 
and  referred  to  in  or  by  any 
policy  of  insurance  issued 
by  such  corporation  or  coin- 
pany. 
(2.)  Any  public  map,  plan,  sur- 
vey, apportionment,  allot- 
ment, award,  and  other  pa- 
rochial or  public  document 
and  writing,  made  under  or 
in  pursuance  of  any  Act  of 
Parliament,  and  deposited  or 
kept  for  reference  in  any 
registry,  or  in  any  public 
office,  or  with  the  public 
books,  papers,  or  writings 
of  any  parish. 
Scrip  Cbrtificatb  or  Scrip.    See 

Lbttbr  op  Allotmbnt. 
Sbisin.  Instrument  of  seisin  given 
upon  any  charter,  precept  of  elare 
constat,  or  precept  from  chancery, 
or  upon  any  wadset,  heritable  bond, 
disposition,  apprising,  a4Judioation 
or  otherwise  of  any  lands  or  heri- 
table dul^ects  in  Scotland  not  of 
0  10    0  burgage  tenure       -  -  -    0    5    0 

And  any  Notarial  Instrument  to 
be  expeded  and  recorded  in  any 
register  of  sasines      .-  -        -    0    6    0 

Sbttlbment.  Any  instrument, 
whether  voluntary  or  upon  any 
good  or  valuable  consideration, 
other  than  a  bon&  fide  pecuniary 
consideration,  whereby  any  definite 
0    5    0  and  certun  principal  sum  of  money 

(whether  charged  or  chargeable  on 
lands  or   other   hereditaments  or 
(•6    0  heritable  subjects,  or  not,  or  to  be 

laid  out  in  the  purchase  of  lands  or 
other  hereditaments  or  heritable  sub- 
0  10    0  jects  or  not),  or  any  definite  and 

certain  amount  of  stock,  or  any 
security,  is  ssttled  or  agreed  to  m 
settled  in  any  manner  wnatsoev^ : 
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For  every  1002.,  and  alto  fw  any 
fractional  part  of  100/.,  of  the 
amount  or  value  of  tha  pro- 
perty settled  or  agreed  to  be 
settled  -  -  -050 

Exemption. 

Instrument  of  appointment  re- 
lating to  any  property  in  favour 
of  persons  specially  named  or 
described  as  the  objects  of  a 
power  of  appointment,  created 
by  a  previous  settlement 
stamped  with  ad  valorem  duty 
in  respect  of  the  same  pro- 
perty, or  by  will,  where  probate 
duty  has  been  paid  in  respect 
of  the  same  property  as  per- 
sonal estate  of  the  testator. 

And  see  sections  124,  125,  and 
126. 
Shark  Warrant  issued  under  the 

Provisions  of  "  The  Companies  Act, 
867." 

See  section  33  of  that  Act,  Con- 
VBYANCi!  ON  Sale,  and  sec- 
tion 127  of  this  Act. 
Surrender — > 
Of  copyholds.    See  Copyhold. 
Of  any  other  kind  whatsoever  not 
charj^eable  with  duty  as  a  con- 
veyance on  sale  or  mortf^aee       -    0  10    0 
Tack  of  lands,  &c.  in  Scotland.    See 

Lease  or  Tack. 
Tack    in    Security.    See   Mobt- 

OAGB,  &c. 

Transfer.  &e  Conveyance  or 
Transfer. 

Transfer.  Any  request  or  autho- 
rity to  the  purser  or  other  officer 
of  any  mining  company,  conducted 
on  the  coat  book  system,  to  enter 
or  register  any  transfer  of  any  share, 
or  part  of  a  share,  in  any  mine,  or 
any  notice  to  such  purser  or  officer 
of  any  such  transfer  -  -    0    0    6 

And  see  section  128.- 

Valuation.    See  Appraisement. 

Voting  Paper.  Any  instrument 
for  the  purpose  of  voting  by  ai^ 
person  entitled  to  vote  at  any 
meeting      -  -  -  •    0    U    1 

And  see  section  102. 

Wadset.    See  Mortgage,  &c. 

Warrant  of  Attorney  to  confess 
and  enter  up  a  judgment  given  as  a 
security  for  the  payment  or  repay- 
ment of  money,  or  for  the  transrar 
or  retransfer  of  stock. 
See  Mortgage,  &c. 


Warrant  of   Attorney   of  any 
other  kind     -  -  -        - 

Warrant  for  Goods 


£    s.d. 


0  10 
0    0 


Exen^tions. 

(1.)  Any  doctunent  pr  writing  given 
by  any  inland  carrier  acknow- 
ledging the  receipt  of  goods 
conveyed  by  such  carrier. 

(2.)  A  weight  note  issued  together 
with  a  duly  stamped  warrant, 
and  relating  solely  to  the  same 
goods,  wares,  or  merchandise. 

And  see  sections  88,  89.  and  92. 
Warrant  under  the  sign  manual  of 

Her  Majesty,  her  heirs  or  successors      0  10    0 
Writ— 

(1.)  Of  Acknowledgment  under" 
"The  Registratbn  of  Leases 
(Scotland)  Act " 

(2.)  Of  Acknowlbdombnt  by 
any  person  infeft  of  lands  in 
ScotUad  in  favour  of  the  heir 
or  disponee  of  a  creditor  fully 
vested  in  right  of  an  hwitable 
security  constituted  by  infeft- 
ment      -  -  -       • 

(3.)  Of  Resignation,  Confiema- 
TiOM,  Clare  Constat,  or 
INVB8TITUBB  under  "  He 
Titles  to  Land  Consolidation 
(Sco/toid)  Act,  1868"- 


>.  0    5    0 


General  Exbmptionb  from  all  Stamp 

t)UTIE8. 

(1.)  Transfers  of  shares  in  the 
Government  or  Parliamentary 
stocks  or  funds. 

(2.)  Instruments  for  the  sale,  trans- 
fer, or  other  disposition,  either 
absolutely  or  by  way  of  mort- 
gage, or  otherwise,  of  any  ship 
or  vessel,  or  any  part,  interest, 
share,  w  property  of  or  in  any 
ship  or  vessel. 

(3.)  Instruments  of  apprenticeship, 
bonds,  contracts,  and  agrree- 
ments  entered  into  in  the 
United  Kingdom  for  or  relat- 
ing to  the  service  in  any  of 
Her  Majesty's  colonies  or  pos- 
sessions abroad  of  any  person 
as  an  artificer,  olerk,  domestic 
servant,  handicraftsman,  me- 
chanic, gardener,  servant  in 
husbandry,  or  labourer. 

(4.)  Testaments,  testamentary  in- 
struments, and  dispositions 
mortis  causA  in  Scotland. 
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(5.)  Bonds  given  to  sheriffs  or  other 
persons  upon  the  replevy  of 
any  goods  or  chattels,  and  as- 
si^ments  of  such  bonds. 

(6.)  Commissions  granted  to  ofitcers 
of  militia,  yeomanry,  or  volun- 
teers. 


£    s.  d. 


(".)  Instruments  made  by,  to,  or 
with  the  Commiasioneie,  «r  the 
First  Commissioner,  of'  Ha 
Majesty's  Works  and  Public 
Buildings,  for  any  of  the  poi' 
poses  of  the  Aot  15  and  16  Vict 
c.  28. 


£    i^d. 


Chap.  98. 
T/w  Stamp  Dalies  Management  Act,  1870. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 

21. 
22. 
23. 
24. 
25. 
26. 
27. 


ABSTRACT  OF  THB  BNACniBNTS. 

Short  title  and  commencement  of  Act. 

Interpretation  of  terms. 

Duties  to  be  managed  by  the  Commissioners. 

Former  references  to  stamp  duties  to  apply  to  this  Act. 

As  to  licences  to  deal  in  stamps. 

As  to  the  contents  ami  effect  <ff  a  licence. 

Penalty  for  umtuaborized  dealing  m  stamps,  20/.,  and  in  the  case  of  a  forged  siaam,  40L 

Proviso, 
How  licence  to  be  notified.     Penalty  lOl. 

Penalty  on  vaauthorized  persons  holding  themselves  out  as  dealers  in  stamps,  10/. 
Provisions  as  to  the  determination  of  a  licence. 
Penalty  for  hawking  stents,  201.    Mode  of  proceeding. 
Postage  stamps. 
Discount. 

Allowance  for  spoiled  stamps. 
Alloutancefor  misused  stamps. 
Allowance  how  to  be  made. 

Stamps  not  wanted  may  be  repurchased  by  the  Commissioners. 
Criminal  offences  relating  to  stamps. 
Proceedings  for  the  detection  qf  forged  dies,  SfC. 

Further  proceedings  for  the  detection  of  forged  stamps,    PenaUy  for  resisting,  ohstruetina 
or  refusing  to  assist.  Ml,  ^ 

Mode  of  proceeding  when  stands  are  seized. 

Ucensed  person  in  possession  ^forged stamps  to  be  presumed gmlly  until  ootUrarvis  shown. 
Proceedings  for  the  detection  of  stamps  stolen  or  obtained  fraudulently. 
As  to  the  discontinuance  vf  dies. 
As  to  defttcemetU  of  adhesive  stawtps. 
Recovery  of  penalties. 
Affidavits  and  declarations,  kow  to  be  made. 


An  Act  for  couaolidating  and  amending 
the  Law  relating  to  the  Management 
of  Stamp  Duties. 

(10th  Atigust  1870.) 

Be  it  enacted  by  the  Queen's  most  Ercdlent 
Majesty,  by  and  with  the  adviee  and  consent  of 
the  Lords  Spmtual  and  Temporal,  and  Commons, 
m  this  present  Parliament  assembled,  and  by  the 
authority  of  ike  same,  bs  follows  j  that  is  to  say 


1.  This  Act  ratty  be  cited  ju  '"nw  'Stamp 
Duties  Management  Act,  1870,"  tOtA  «hdl  eoitie 
mto  operation  on  the  first  day  of  iFaimsry  1S7I. 

2.  In  the  construction  and  for  the  jKirposet  of 
this  Act  the  follo^n^  words  and  terms  have  the  - 
meanings  hereby  assigned  to  them,  unless  it  is 
otherwise  provided,  or  there  be  something  in  the 
context  repugnant  thereto : 

(1.)  "The  Commissioners"  mewps  the  Com' 
missioners  of  Inland  Reyemiv: .  ■ 
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<3.)  "The  chief  ofiBee"  mpaas  the  chief  office 
of  Inland  Revooue : 

(3.)  "  Head  ofioes"  means  the  head  offices  of 
Inland  Revenne  in  Edinburgh  and 
Dublin : 

(4.)  "Duty,"  "duties," mean  the  stamp  duty 
and  stamp  doHes  firom  time  to  time 
chargeable  by  law : 

(5.)  "Material"  means  and  indndes  every 
sort  of  material  upon  which  words  or 
figures  can  be  expressed  : 

(6.)  "Write,"  "written,"  and  "writing,"  in- 
clude every  mode  in  which  words  or 
figures  can  De  expressed  upon  material : 

(7.)  "Installment "  means  aao  includes  evtry 
written  document : 

(8.)  "  Die  "  means  and  includes  any  plate,  type, 
tool,  or  implement  whatevor  used  nnaer 
the  direction  of  the  Ck>mmissioners  for 
expressing  or  denoting  any  duty,  or  the 
fiiet  that  any  duty  or  penalty  has  been 
paid,  or  that  an  instrument  is  duly 
stamped,  or  is  not  chaiveable  with  any 
duty,  and  also  any  part  of  any  such  plate, 
type,  tool,  or  implement : 

(9.)  "Forge,"  "forged,"  mean  and  include 
counteiieit,  counterfeited : 

(10.)  "Stamp,"  "stamps,"  mean  as  well 
stamps  impressed  by  means  of  a  die  as 
adhesive  stamps : 

(II.)  "  Stamped  "  is  applicable  as  wdl  to  in- 
struments and  material  impressed  with 
stamps  bv  means  of  a  die,  as  to  instru- 
mento  and  material  having  adhesive  stamps 
affixed  thereto : 

(12.)  "  Executed,"  "  execution,"  with  reference 
to  instruments  not  under  seal,  mean  signed, 
signature: 

(13.)  "Person"  includes  corporation,  com- 
pany, and  society. 

3.  The  duties  shall  be  under  the  care  and 
management  of  the  Commissioners,  who  shall 
have  all  necessary  powers  and  authorities  for 
carrying  this  Act  into  execution,  and  shall 
obsove  and  obOT  in  relation  thereto  tiie  directions 
of  the  Commissioners  of  Her  Msjesty's  Treasury. 

4.  Where  by  any  Act  heretofore  passed  refe- 
rence is  made  to  the  enactments  relating  to 
stamp  duties  in  force  at  the  time  of  the  passing 
of  such  Act,  such  reference  shall  after  the  passing 
of  this  Act  be  read  and  construed  as  a  reference 
to  this  Act,  instead  of  the  said  enactments. 

9.  llie  Commissioners  may,  at  their  discretion, 
grant  a  licence  to  any  person  to  deal  in  stamps  at 
«my  place  or  places  in  the  United  Kingdom  to  be 
named  m  such  licence,  and  e\'ery  person  to  whom 
any  such  licence  is  granted  shall  enter  into  a 
bond  (which  shall  be  exempt  Arom  stamp  duty) 
to  Her  Mqesty,  her  hdrs  or  successors,  in  a  penal 


snm  of  one_  hundred  pounds,  with  a  condition 
that  such  licensed  person  does  not  sell  or  offer 
for  sale  or  exchange,  or  keep  or  have  in  his  pos- 
session for  the  purpose  of  sale  or  exchange,  any 
stamps  other  than  such  as  he  has  purchased  or 
procured  at  the  chief  office  or  at  one  of  the  head 
offices,  or  from  some  person  duly  appointed  to 
sell  and  distribute  stamps,  or  duly  licensed  to 
deal  in  stamps :  Provided  thsA  one  licence  and 
one  bond  only  shall  be  required  for  any  number 
of  persons  in  copartnership,  and  any  such  licence 
may  at  any  time  be  revoked  by  the  Commis- 
sioners. 

6.  Every  licence  to  be  granted  as  aforesaid  is 
to  specify  the  proper  Christian  name  and  surname 
and  'place  of  abode  of  the  person  to  whom  the 
same  is  granted,  and  is  to  contain  a  true  descrip- 
tion of  every  house  or  shop  in  or  at  which  he  is 
by  such  licence  authorized  to  deal  in  stamps;  and 
such  person  shall  not  be  thereby  authorized  or  en- 
titled to  deal  in  stamps, in  or  at  any  house,  shop, 
oc  place  not  specified  and  described  in  his  Uoence. 

7.  (1.)  Eveiy  person  who — 

(a.)  Not  being  duly  appointed  to  sell  and 
distribute  stamps,  or  duly  licensed  to 
deal  in  stamps,  deals  in  any  manner  in 
stamps  in  any  part  of  the  United  King- 
dom; 
(ft.)  B«4]]g  duly  licensed  to  deal  in  stamps, 
deals  in  any  manner  in  stamps  at  any 
house,  shop,  or  place  not  specified  and 
described  in  his  licence, 
shall  for  every  such  offence  forfeit  the  sum  of 
twenty  pounds : 
(i.)  It  in  any  proceeding  for  recovery  of  the 
said  penalty  of  twentv  pounds  it  appears 
that  any  stamp  whicn  has  been  sold  or 
exchanged,  or  offered  for  sale  or  exchange, 
is  forged,  although  the  same  may  not  have 
been  so  alleged  in    the    information    or 
pleading,  the  said  penalty  of  twenty  pounds 
shall  be  doubled,  and  judgment  snail  be 
given  against  the  offiender  for  the  sum  of 
forty  pounds,  and  the  special  matter  shall 
be  stated  in  the  judgment  as  the  cause  of 
such  increase  of  penalty ; 
(3.)  If  on  any  such  proceeding  any  issue  is 
tried  by  a  juiy  in  which  the  selling  or  ex- 
changing, or  offering  for  sale  or  exchange, 
of  any  stamp,  is  in  question,  the  jury  sh^ 
be  required  to  say  whether  such  stamp  is 
forged  or  not : 
(4.)  Provided  that  nothing  in  this  section  con- 
tained shall  exempt  any  person  from  the 
legal  oonseqnenoes  of  selling,  uttering,  or 
having  in  possession  any  forged  stamp, 
knowmg  the  same  to  be  forged. 

8.  Every  person  who  is  licensed  to  deal  in 
stamps  shall  cause  to  be  painted  at  fiill  length,  in 
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Roman  capital  latten,  ome  ineh  at  least  in  height, 
and  of  a  proper  and  proportionate  breadth,  on 
some  oonapiouous  plaoe  on  the  ontside  of  the 
front  of  every  house  ae  shop  in  or  at  which  he  ia 
licensed  to  deal  in  stamps,  and  so  that  the  sune 
mar  be  at  all  times  plainly  and  distinctly  visible 
and  legible,  his  Christian  name  and  surname, 
together  with  the  words  "  Licensed  to  sell  stamps," 
and  shall  continue  such  names  and  words  ao 
painted  as  aforesaid  during  all  the  time  that  he 
continues  licensed  as  aforesud,  and  for  evei^ 
neglect  or  omission  in  any  of  such  matters  shall 
forfeit  the  sum  of  ten  pounds. 

9.  If  any  person  who  is  not  duly  appointed  to 
sell  and  distribute  stamps,  or  duly  licensed  to 
deal  in  stamps,  writes,  pMnts,  or  marks,  or  causes 
or  procures  to  be  written,  painted,  or  marked,  or 
permits  or  suffers  to  eontmue  written,  painted, 
or  marked,  upon  any  part  of  his  house  or  shop, 
either  in  the  inside  or  on  the  outside  thereof,  or 
upon  any  board  or  any  material  whatever  exposed 
to  public  view,  and  whether  the  same  be  affixed 
to  ttis  bouse  or  shop  or  not,  any  word  or  wc«ds 
importing  or  signifying,  or  intended  to  import 
or  signify,  that  he  is  a  dealer  in  stamps,  he  shall 
forfeit  the  sum  of  ten  pounds  for  every  dav  on 
which  such  offence  is  committed  or  continued. 


10.  (1.)  If  any  person  licensed  to  deal  in  stamps 
dies  or  becomes  bankrupt,  or  if  the  licence  of  anr 
person  to  deal  in  stamps  expires  or  is  revokea, 
and  any  such  person  at  the  time  of  his  death  or 
bankruptcy,  or  at  the  expiration  or  revocation  of 
his  licence,  has  in  his  possession  any  stamps,  such 
person,  or  his  executor  or  administrator,  or  the 
trustee  under  his  bankruptcy,  may,  within  three 
months  after  the  expiration  or  revocation  of  such 
licence,  or  next  after  such  death  or  bankruptcy, 
as  the  case  may  be,  bring  or  send  such  stamps  to 
the  chief  office  or  to  one  of  the  head  offices : 

(2.)  The  Commissioners  may  in  any  such  case 
lay  to  the  person  bringing  or  sending  any  stamps 
he  amount  of  the  duty  thereon,  deducting  there- 
from the  proper  discount : 

(3.)  Provided  that  the  person  who  brings  or 
sends  such  stamps  makes  proof  to  the  satisfaction 
of  the  Commissioners — 

(a.)  That  the  same  were  actually  in  the  pos- 
session of  the  person  so  dying  or  becoming 
bankrupt,  or  whose  licence  has  expired  or 
been  revoked,  for  the  purpose  of  sale,  at 
the  time  when  such  person  died  or  became 
bankrupt,  or  when  such  licence  expired  or 
was  revoked ; 
(6.)  That  such  stamps  were  purchased  or  pro- 
cured by  the  person  to  whom  such  licence 
was  gtanted  at  the  chief  office  or  at  one  of 
the  head  offices,  or  from  some  person  duly 
appointed  to  sell  and  distribute  stamps^  or 
dtuy  liocBSBd  to  deal  ia  stamps. 


?i 


11.  (1.)  IfanypcTMD,  viwtbwlia«)sadto  deal 
in  stamps  or  not,  hawks  or  canies  about,  or  offers 
for  sale  or  exohange,  any  stampa,  he  shall  forieit 
the  sum  of  twentjr  pounds,  over  and  above  any 
penalty  to  which,  if  unlicensed,  ha  may  be  liable 
for  dealing  in  stamps  witboat  a  licence ;  and  it 
shall  be  \aiwtu]  for  any  person,  without  any 
other  warrant  than  this  Aet,  to  appi^end  any 
pe«son  so  offending,  and  taka  him  <w  cause  him  to 
w  taken  before  a  justice  of  th«  pwtce  having  juris- 
diction where  the  offence  is  committed,  tid>o  shall 
hear  and  determine  the  matter ;  and  if  the  offender 
does  not  immediately  on  his  eonvictioB  pay  the 
said  penalty  of  twenty  pounds,  he  shall  be  com- 
mitted to  prison  for  any  period  not  less  than  one 
month  nor  more  than  vvno  moBths,  unless  the 
penalty  be  sooner  paid  : 

(a.)  All  stamps  which  are  found  in  the  pos- 
session of  any  such  offender  ahall  be  forfeited, 
and  shall  be  taken  possession  of  by  the  Justice, 
and  deUvered  to  the  CoHimisgionaw,  to  be  dis- 
posed of  as  they  think  fit : 

(3.)  If  the  offender  is  not  apprehended  and 
{vooeeded  against  ui  the  manner  herein-before 
mentioned,  the  said  pen^ty  of  twenty  pounds  is 
to  be  recoverable  in  the  same  manner  as  any  other 
penally  hereby  imposed. 

12.  Notwithstanding  anythiog  in  this  Act  con- 
tained, it  shall  be  lawAil  for  any  persAB  in  the 
service  or  emi^oymeat  of  the  Post  Office,  wilitout 
any  otfaw  licence  or  authority  than  this  Act,  to 
sell  postage  stamps  at  any  {dao^  and  to  cany 
postage  stunps  about  for  sale. 

13.  Upon  the  tale  of  ataupi  such  disoount 
shall  be  allowed  to  the  puicbasers  thereof  as  the 
Commissioners  of  Her  Migesty's  Treasury  shall 
direct. 

'    14.  Subject  to  such  regulations  as  the  Com- 
missioners may  think  propar  to  raadce,  and  to  the 
production  of  such  evideabe  hf  aSdarit  or  otims 
wise  as  the  CommiasioiMrs  may  require,  allov- 
ance  is  to  be  made  by  the  Comnussionns  for 
stamps  spoiled  in  the  cases  honia-aftw  owntionod ; 
(that  is  to  say,) 
(1.)  The  stamp  on  any  material  inadvertently 
and  undesignedly  spoiled,  obliterated,  or 
by   any  means   rendered  unfit   for   tiie 
purpose  intended,  before  any  instrument 
written  thereon  is  execqted  by  any  party, 
and  for  which  stamp  no  money  or  other 
consideration  has  been  paid  or  given  to 
the   attorney,  aolioitotv  or  other    peraon 
employed  to  transact  the  business  intended 
to  nave  been  carried  into  execution  tharel^, 
or  to  the  person  by  whom  the  same  was 
written  : 
(2.)  Any  adhesive  stamp  which  has  never  been 
used  ar  t^nei  to  a^jr  nutBrjal,  but  wUch 
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has  bean  uwdTOtcnlly  md  iui4e«ign*4Iy 
spaUod  or  nndered  unfit  for  uae : 
(3.)  The  stamp  used  or  intended  to  be  used 
for  an]r  hill  of  ezohanse  or  piomisaoiy 
note,  signed  by  or  on  behalf  of  the  drawer 
or  intended  drawer,  but  not  delivered  out 
of  his  hands  to  the  payee  or  intended 


payee,  or  a^y  person  on  bia  behalf,  or 
deposited  with  any  peraon  as  a  security 
for  the  payment  of  money,  or  in  any  way 


negotiated,  issued,  or  put  in  circulation, 
or  made  use  of  in  any  other  manner  what- 
ever, and  which  being  a  bill  of  exchange 
has  not  been  accepted  by  the  drawee,  and 
provided  that  the  material  on  which  any 
such  stamp  is  impressed  does  not  bear  any 
signature  intended  as  or  for  the  acceptance 
(«  any  bill  of  ezohange  to  be  afterwards 
written  thareon ) 
(4.)  The  atamp  used  or  intended  to  be  used  for 
any  bill  of  exchange  or  protpisaory  note 
signed  by  or  on  behalf  of  the  drawer 
tfaeMof,  but  which  fixuu  aay  omission  or 
enor  has  been  spoiled  or  rendered  useless, 
although  the  same,  being  a  bill  of  ex- 
ehange,  may  have  been  presented  for 
acceptance  or  aeoepted  or  indoned,  or, 
being  a  {vomiasory  note,  may  have  been 
delivered  to  the  pt^ee,  prQiridad  that 
aoother  completed  and  duly  8tam]>ed  bill 
of  exohu^  or  pxomissoiy  note  is  pro- 
duced identioal  in  enreiy  particular,  ezoept 
jfi  the  oorrectioa  of  sucn  error  or  omisaion 
aa  aforesaid,  with  the  spoiled  bill  or  note : 
(5.)  The  stamp  used  for  any  of  the  following 
instruments,  that  is  to  say, 
(a.)  The  presentation  to  an  ecclesiastical 

benefiee  not  followed  by  institution  : 
(b.)  An  instrument  executed  by  any 
party  thereto,  but  afterwards  found  to 
be  absolutely  read  in  law  from  the 
beginning: 
(o.)  An  instrument  executed  by  any 
party  tfaecato,  but  afterwards  fouad 
unfit  by  reason  of  any  error  or  mia- 
taka  therein  for  the  puipoae  origiaa% 
intended : 
(4.)  An  instrument  executed  by  any 
partv  thereto,  but  whioh  by  reason 
of  the  death  of  any  penon  by  whom 
it  is  neoesaary  that  it  should  be 
executed,  without  having  exeraited  the 
same,  or  of  the  refusal  of  way  such 
p<caon  to  exeoute  the  same,  or  to 
advance  any  mosey  intended  to  be 
thereby  secured,  eannot  be  completed 
ao  aa  to  effect  the  intended  transaction 
in  the  form  proposed  : 
(e.)  An  instrument  exeoutsd  by  any 
party  thereto  whioh  for  want  of  the 
executioa  tbeieof  by  wme  matenal 


and  ntovutf  paify.  md  bis  inability 
or  refusal  to  sign  the  same,  is  in  fact 
incomplete  and  insuf^cient  for  the 
purpose  for  whioh  it  was  intended : 

(/.)  An  instnmient  executed  by  any 
party  thneto,  which  by  reason  of  the 
refusal  of  any  person  to  act  under 
the  same,  or  by  the  refusal  or  non- 
acceptance  of  any  oflBce  thereby 
granted,  totally  fails  of  the  intended 
purpose: 

^0  An  instrument  executed  by  any 
party  .thereto,  which  for  want  of  en- 
rolment or  rcKistration  within  the 
time  required  by  law  becomes  null 
and  void : 

(A.)  An  instrument  executed  by  any 

garty  thereto,  which  becomes  useless 
I  consequence  of  the  transaction  in- 
tended to  be  thereby  effected  being 
effected   by  some    other   instpunent 
_  duly  stamped : 

(*■)  An  insteument  executed  by  any 
party  thereto  which  is  inadvertently 
and  undesignedly  spoiled,  and  ia  lieu 
whereof  another  instrument  made  be- 
tween the  same  parties  and  for  the 
same  purpose  is  executed  and  duly 
stamped  : 

Provided  as  follows : 

(1.)  That  in  the  case  of  an  executed  instru- 
ment, 
(a.)  'llie  instrument  is  given  up  to  be 

cancelled : 
(b.)  The  application  for  relief  is  made 
within  SIX  months  after  the  d«te  of 
the  instrument,  or,  if  it  is  not  dated, 
within  six  months  after  the  execution 
thereof  by  the  person  by  whom  it  was 
first  or  alone  executed,  except  where 
from  unavoidable  circumstances  any 
instrument  for  which  another  instru- 
otent  has  been  substituted  cannot  be 
given  UP  to  be  cancelled  within  the 
aforesaid  period,  and  in  that  case 
within  six  monUis  after  the  date  or 
execution  at  the  substituted  instru- 
ment, and  except  where  the  spoiled 
instrument  has  become  void  for  want 
of  enrolment  or  registration,  and  in 
that  case  within  aix  months  next  after 
it  has  so  become  void,  and  exeept  also 
where  the  spoiled  instrument  has  bean 
sent  abroad,  and  in  that  case  within 
six  months  after  it  has  been  received 
back  in  any  part  of  the  United 
Kingdom : 
(o.)  No  action  has  been  brought  or  suit 
oommenced  in  which  the*  instrument 
could  or  would  have  been  given  or 
offend  in  evidence ; 
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(2.)  That  in  the  ease  of  stamped  matetinL,  not 
having  any  executed  instroment  written 
thereon,  and  of  an  adhesive  stamp  not 
affixed  to  any  material,  the  application  for 
relief  is  made  within  six  months  after  the 
stamp  has  been  spoiled  as  afurcaaid. 

16.  When  any  person  has  inadvertently  used 
for  an  instrnment  liable  to  duty  a  stamp  of 
greater  value  than  was  necessary,  or  has  in- 
advertently used  any  stamp  for  an  instrument 
not  liable  to  any  duty,  the  Commissioners  may, 
on  application  made  within  six  months  after  the 
date  of  the  rnsirument,  or,  if  it  is  not  dated, 
witiiin  six  months  after  the  execution  thereof  by 
the  person  by  whom  it  was  first  or  alone  executed, 
and  upon  the  inslanment,  if  Hable  to  any  doty, 
being  restamped  with  the  proper  duty,  cancel  and 
allow  as  spoiled  the  stamp  so  misused. 

16.  In  any  case  in  which  allowance  is  made  for 
spoiled  or  misused  stamps  the  Commissioners 
may  g^ive  in  lieu  thereof  otner  stamps  of  the  same 
denomination  and  value,  or  if  required,  and  they 
think  proper,  stamps  of  any  other  denomination 
to  the  same  amount  in  vtuue,  or,  at  their  dis- 
cretion, the  same  value  in  money,  deducting  the 

E roper  allowance  on  the  purchase  of  stamps  of  the 
ke  description. 

17.  When  any  person  is  possessed  of  a  stamp 
which  has  not  been  spoiled  or  rendere(i  unfit  or 
useless  for  the  purpose  intended,  but  for  which 
he  has  no  immediate  use,  the  Commissioners 
may,  if  they  in  their  discretion  think  fit,  repaj 
to  him  the  amount  or  value  of  such  stamp  in 
money,  deducting  the  proper  discount,  upon  his 
delivering  up  the  stamp  to  be  cancelled,  and 
proving  to  their  satisfaction  that  it  was  purchased 
Dy  him  with  a  bon&  fide  intention  to  use  it,  and 
that  he  has  paid  the  full  value  thereof  without 
any  deduction  (except  only  the  amount  of  such 
discount),  and  that  the  stamp  was  so  purchased 
within  the  period  of  six  months  next  preceding 
the  application  at  the  chief  office  or  at  one  of  the 
head  offices,  oi  from  some  person  duly  appointed 
to  sell  and  distribute  stamps  or  duly  licensed  to 
deal  in  stamps. 

18.  Any  person  who  does,  or  causes  or  pro- 
cures to  be  done,  or  knowingly  aids,  abets,  or 
assists  in  doing,  any  of  the  aets  following,  that  is 
to  say, 

(1.)  Forging  a  die  or  stamp  ; 

(2.)  Making  an  impression  upon  any  m^Miial 
with  a  forged  die ; 

(3.)  Frauduleatly  cutting,  teaoMjj,  or  in  any  way 
removing  from  any  material  any  stamp, 
wiUi  the  intent  that  any  use  should  be 
made  of  such  stamp  or  of  any  part  therectf ; 


(4.)  Fraudulently  matilating  any  stamp,  with 
intent  that  any  use  should  bis  made  of  any 
part  of  sudh  stamp ; 
(5.)  Fraudnkntiy  fixing  or  placing  npon  any 
material  or  upon  any  stamp,  any  stamp  or 
part  of  a  stomp  which,  wikether  ftaudu- 
iently  or  not,  has  been  cat,  tarn,  or  is  may 
Way  removed  from  any  other  msttfrial,  or 
out  of  or  from  any  other  stamp ; 
(6.)  Fraudulently  erasing  or  otherwise  either 
really  or  apparently  removing  from  any 
stamped  material  any  name,  sum,  date, 
or  otner  matter  or  thing  whatsoever  there- 
on written,  with  the  intent  that  any  use 
should  be  made  of  the  stamp  upon  sudi 
material ; 
(7.)  Knowingly  selling  or  exposing  for  sale  or 

uttering  or  using  any  forged  stamp ; 
(8.)  Knowingly,   and  without    lawful   exeose 
(,A»  proof  of  which  lawftil  excwa  lies  on 
the  person  aoeused)  having  in  possession 
any  forged  die  or  stamp,  or-  any  stamp  or 
part  of  a  stamp  which  has  been  fraudu- 
lently cut,  torn,  or    otherwise    removed 
from  any  material,  ot  any  stamp  which 
has  been  ftauduleatly  muiilated,  or  any 
stamped  matecial  out  of  which  an^  name, 
sum,  -date,  or  other  matter  or  thmg  has 
been    fra«duleutly    ecased    or    otherwise 
either  really  or  apparently  removed, 
ia  guilty  of  felony,  aoua  upon  being  convicted 
ahaHl  lie  liable  to  be  suhjected  to  penal  servitude 
for  the  term  of  his  natucal  life  or  for  any  term 
not  leas  than  five  years,  or  to  be  iis|>riaoned  for 
any  term  not  exceeding  three  years. 

19.  On  infoimatifon  giv«a  before  any  joatioe  of 
the  peace  upon  oath  that  there  is  just  cause  to 
•aspect  any  person  of  being  guilty  of  angr  of  the 
ofibnces  aforesaid,  sueh  jostioe  may,  by  a  wiarrant 
under  his  hand,  cause  evoy  dweflinig-houst^ 
room,  workshop^  ontheuse,  or  other  building  or 
place  bdoi^^ing  to  or  ocoapied  by  the  anspeoted 
pnson,  or  where  he  i»  rospeeted  of  beui^  or 
aavtng  been  in  any  way  engaged  or  concerned 
in  the  commission  of  any  sura  offence,  or  ctf 
secreting  any  forged  die  or  stamp,  or  any 
BUMhineiy,  unplenwnts,  or  utensUs  applicable  to 
the  commiaaion  of  any  such  offenoe,  to  be 
aearebed,  and  if  upon  sueh  search  any  of  the 
said  several  matters  Mid  thinga  ave  found  the 
same  may  be  seked  and  «Biried  asray,  in  order 
that  they  may  be  prodHoed  in  evidence  against 
any  offender,  and-  tiall  aftennutds,  whetbex  pro- 
duced in  evidence  or  not,  by  order  of  the  ooiutiv 
judge  before  whom  such  offender  -ia  tried,  or  in 
case  there  shall  be  no  audi  trial,  by  order  of  some 
justiee  of  the  peace,  be  delivered  oVer  to  the  Cam- 
missioners,  to  be  defaoed  or  deatroyed  w  oth««ise 
disposed  of  as  they  may  tirink  fit. 
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20.  (1.)  Upon  iafomuktion  fi^pentothe  Com- 
niiasioDers  that  there  is  reasonable  cause  to 
suspect  that  any  person  appointed  to  sell  and 
distribute  stam|)4,  or  being  or  having  been  li- 
censed to  deal  in  stamps,  has  in  his  possession 
any  forged  stamps,  the  Commissioneis  may  by 
wairaot  under  tbeir  hands  authorise  any  person 
to  alter  between  the  hours  of  nine  is  the  morning 
and  seven  in  the  evening  into  any  dwelling-house, 
room,  shop,  warehouse,  outhouse,  or  other  build- 
ing of  or  belonging  to  any  such  suspected  person ; 
tmd  if  on  demand  of  admittance,  and  notice  of 
such  warrant,  the  door  of  any  such  dwelling- 
house,  room,  shop,  warehouse,  outhouse,  or  other 
building,  or  any  inner  door  thereof,  is  not  opened, 
then  such  authorized  person  may  break,  open  the 
same  respectively,  and  search  for  and  seize  any 
stamps  that  may  be  found  in  any  such  place  as 
aforesaid,  or  elsewhere  in  the  custody  or  possession 
of  such  suspected  person. 

(2.)  All  constables  and  other  peace  officers  are 
hereby  required,  upon  the  request  of  any  person 
acting  under  snch  warrant,  to  aid  and  assist  in 
the  execution  thereof. 

(3.)  Any  person  who — 

(a.)  Keftises  to  permit  any  such  search  or 

seizure  to  be  made  as  aforesaid ; 
(b.)  Assaults,    opposes,   molests,    or    ob- 
structs any  person  employed  or  acting 
in  the  execution  or  under  the  autho- 
rity of  any  suoh  wamnt,  or  aiding  or 
assisting  in  the  execution  thereof ; 
and  every  constable  or  peace  officer  who, 
upon  any  such  request  as  aforesaid,  refiisas 
or  neglects  to  aid  and  assist  in  the  execution 
of  any  such  warrant  as  aforesaid, 
ahall  forfeit  the  sum  of  fifty  pounds. 

21.  (1.)  The  person  who  is  intrusted  vnth  the 
execution  of  any  such  warrant  as  aforesaid  shall, 
if  required,  give  to  the  person  in  whose  custody 
or  possession  any  stamps  are  found  and  seized  an 
acknowledgment  of  the  number,  particulars,  and 
amonnt  of  the  stamps  so  seized,  and  shall  per- 
mit such  last-mentioned  person,  or  any  person 
employed  by  him,  to  mark  such  stamps  before 
the  removal  thereof : 

(2.)  If  the  p«non  in  whose  custody  or  posses- 
sion any  stamps  are  so  found  and  stdzed  is  or  has 
been  a  licensed  dealer  in  stamps,  he  shall  be 
entitled  to  claim  and  receive  in  money  from  the 
Commissioners  the  amount  of  such  of  the  stamps 
BO  seised  as  mar  be  found  to  be  genuine  (deduct- 
ing therefrom  theproper*discount),  and  also  to  re- 
ceive the  value  of  the  material  whereon  the  same 
may  be  impressed  according  to  the  rates  at  which 
material  of  the  like  quality  and  description  is 
sold  by  the  Commissioners,  or,  if  the  Commis- 
sioners think  fit,  such  of  the  sbunps  so  seized  as 
may  be  found  to  be  genuine  may  be  returned  to 


the  petwm  from  whose  enstadr  or  postnssion  the 
same  have  been  taken,  with  snch  reasonable 
amends  aa  the  Conuniasionera  of  Her  Mtgesty's 
Treasury  may  think  fit  to  award. 

22.  If  any  forged  stamps  are  found  in  the 
possession  of  any  person  appointed  to  sell  and 
distribute  stamps,  or  being  or  havniB  been 
licensed  to  deal  in  stamps,  suoh  person  shall  b« 
deemed  and  taken,  unless  the  oontrary  is  satis- 
factorily proved,  to  have  had  ^e  same  in  his 
possession  knowing  them  to  be  forged,  and  witii 
intent  to  sell,  me  or  utter  them,  and  shall  b« 
liable  to  all  penalties  and  puniahsaents  imposed 
or  inflicted  Dy  law  upon  persona  selling,  using, 
uttering,  or  having  in  possession  forged  stamps 
knowing  the  same  to  be  forged. 

23.  (1.)  Any  justice  of  the  peace  having  juris- 
diction in  the  place  where  any  stamps  are  known 
or  supposed  to  be  concealed  or  deposited,  may, 
upon  reasonable  suspicion  that  the  same  have 
been  stolen  or  fraudulently  obtained,  issue  his 
warrant  for  the  seizure  thereof,  and  for  ai>pre- 
heuding  and  bringing  before  himself  or  any  other 
justice  within  the  same  jurisdiction  the  person  in 
whose  possession  or  custody  such  stamps  may  be 
found,  to  be  dealt  with  according  to  law : 

(2.)  If  such  person  omits  or  refuses  to  account 
for  the  possession  of  suoh  stamps,  or  is  unable 
satisfactorily  to  account  for  the  possession  thereof, 
or  if  it  does  not  appear  that  tne  same  were  pur- 
chased by  him  at  the  chief  office  or  at  one  of 
the  head  offices,  or  from  some  person  duly  ap- 
pointed to  sell  and  distribute  stamps  or  duly 
licensed  to  deal  in  stamps,  snch  stamps  of  whien 
no  account  or  no  satisfactory  account  is  given,  or 
which  do  not  appear  to  have  been  so  purchased 
as  aforesaid,  shall  be  forfeited  to  Her  Majesty, 
her  heirs  or  successors,  and  shall  be  accorwngiy 
condemned_  by  such  justice  and  delivered  over  to 
the  Commissioners ;  and  any  stamps  so  con- 
demned shall  be  kept  by  the  Commissioners  for 
the  space  of  six  months,  and  afterwards  cancelled 
and  destroyed,  or  disposed  of  as  the  Commis- 
sioners think  fit : 

(3.)  Provided,  that  if  at  any  time  within  six 
months  after  such  condemnation  any  person 
makes  out  to  the  satisfaction  of  the  Commis- 
sioners that  any  stamps  so  condemned  were 
stolen  or  otherwise  ftaudolently  obtained  from 
him,  and  that  the  same  were  purehased  by  him  at 
the  chief  office  or  one  of  the  head  offices,  or  fram 
some  person  duly  appointed  to  seU  and  distribute 
stamps,  or  duly  licensed  to  deal  in  stamps,  such 
stamps  may  be  delivered  up  to  him. 

24.  Whenever  the  Commissioners  determine  to 
discontinue  the  use  of  any  die,  and  provide  a  new 
die  to  be  used  in  lieu  thereof,  and  give  public 
notice  theteof  in  the  London,  Edinburgh,  and 
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Dublin  Gaieties,  then  from  and  after  any  da^  to 
be  stated  in  the  notice  (such  day  not  being  within 
one  month  after  the  same  it  so  published)  snch 
new  die  shall  be  the  only  lawful  die  for  denoting 
the  duty  chargeable  in  any  case  in  which  the 
discontinued  die  would  have  been  used  if  it  had 
not  been  so  discontinued ;  and  ereir  instnunent 
first  executed  by  any  person,  or  bearing  date 
after  the  day  so  stated,  and  stamped  witii  tbe 
discontinued  die,  shall  be  deemed  to  be  not  duly 
stamped: 

Provided  as  follows ; 

(1.)  If  any  instrument  stamped  as  last  afore- 
said, and  first  executed  after  the  day  sO 
stated  at  any  place  out  of  the  United 
Kingdom,  is  brought  to  the  Ckmunis- 
sioners  within  fourteen  di^s  after  it  has 
been  received  in  the  Umted  Kingdom, 
then  upon  proof  of  the  facts  to  the  satis- 
faction of  the  Commissioners  the  stamp 
thereon  shall  be  cancelled,  and  the  instru- 
ment shall  be  stamped  with  the  same 
amount  of  duty  by  means  of  the  lawAil 
die,  without  the  payment  of  any  penalty  t 
(2.)  All  persons  having  in  their  possession  any 
material  stamped  with  the  diaeontinoed 
die,  and  which  by  reason  of  the  providing 
of  such  new  die  nas  been  rendered  useless, 
may  at  any  time  within  six  months  after 
the  day  mentioned  in  such  notice  send  th< 
same  to  the  chief  office  or  either  of  the 
head  offices,  and  the  Commissioners  may 
thereupon  cause  the  stamps  on  snch  mate- 
rial to  be  cancelled,  and  the  same  material, 
or,  if  the  Commissioners  think  fit,  any 
other  material,  to  be  stamped  with  the 
new  die,  in  lien  of  and  to  an  equal  amount 
with  the  stamps  so  cancelled. 


85.  Ghrenr  person  who  by  any  writing  in  knj 
manner  dences  any  adhesire  stasip  haan  H  n 
used  shall  forfeit  tbe  smn  of  five  pounds :  Pro- 
vided that  any  person  may  with  the  express 
sanction  of  the  Commissioners,  and  in  the  num- 
ner  and  in  conformity  with  the  eonditiana  whidi 
they  may  prescribe,  write  npon  an  adhesive  stamp 
before  it  is  used  tot  the  ptupose  of  identiflestion 
thereof. 

26.  (1.)  Penalties  incurred  under  this  Act  an 
to  be  sued  for  by  information  in  the  Conrt  of 
Exeheqner,  in  fingltind  in  the  name  of  the 
Attorney  General  for  England,  in  Scotland  in 
the  name  of  the  Lord  Advocate,  and  in  Ireland 
in  the  name  of  the  Attorney  General  for  Ire- 
land, and  mi^  be  recovered  with  ttiU  costs  of 
suit. 

(2.)  The  Contmiwionen  may,  at  their  discre- 
tion, mitigate  or  stay  or  compound  proceedings 
for  any  penalty,  and  reward  any  person  who  may 
infivm  them  of  any  offence  agamst  this  Aet,  ot 
aasift  in  the  reooreiy  of  any  penalty. 

27.  Any  affidavit  or  statutory  declaration  to  be 
made  in  pursuance  of  or  fat  the  purposes  of  this 
Act  may  be  made  befbre  any  of  the  Commis- 
sioners, or  any  officer  or  person  authorised  by 
them  in  that  behidf,  or  before  any  person  ap- 
pointed to  administer  oaths  in  Chanceiy  m 
England  or  Ireland,  or  before  any  person  com- 
missioned to  take  affidavits  by  the  Court  of 
Session  in  Scotland,  or  any  justice  at  the  JPCMC 
or  notary  public  in  any  part  of  the  United  King- 
dom, or  at  any  place  out  of  the  United  Ktagdom 
before  any  person  duly  authorised  to  administer 
oaths  there. 


Chap.  99. 
The  Inland  Revenue  Repeal  Aet,  1870. 

ABSTRACT  OF  ^HB   ICNACTlifeNTd. 

1..  Short  title  and  eommencement  of  Act. 

2,  Enactments  in  tchedule  repealed, 
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An  Act  for  the  repeal  of  certain  Enact- 
ments relating  to  the  Inland  Revenue. 
(10th  August  1870.) 

Whbreab  it  is  expedient  that  the  enactments 
described  in  the  schedule  to  this  Act  should  be 
repealed  to  the  extent  and  in  manner  herein-aftw 
appearing : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritosl  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Inland 
Revenue  Repeal  Act,  1870,"  and  shall  come  into 
operation  on  the  first  day  of  January  one  thou- 
sand eight  hundred  aad  serenty-one. 


2.  The  enactments  described  in  the  schedule  to 
this  Act  are  hereby  repealed,  subject  to  the  ex- 
ceptions in  the  said  schedule  mentioned:  Pro- 
vided that  tills  repeal  shall  not  affect  the  past 
ojperation  of  any  enactments  hereby  repealed,  or 
the  sufSeiency  or  insufSciency  of  the  stamp  duty 
upon  any  instrument  executed  or  signed,  or  the 
validity  or  invalidity  of  anything  done  or  suffered 
before  the  said  fbst  day  of  January  one  thousand 
ttght  hundred  and  seventy-one;  nor  shall  this 
repeal  interfere  with  the  institution  or  mosecution 
of  any  proceeding  in  respect  of  any  onnce  com- 
mitted, or  any  penalty  or  forfeiture  incurred 
against  or  under  any  enactaient  hereby  tetxaled. 

3.  The  expression  "  the  whole  Act,"  when  used 
in  the  said  schedule  with  reference  to  any  Act 
which  has  been  already  in  part  repealed,  means 
the  whole  Act  so  far  as  it  has  not  been  repealed. 


Schedule. 


Enactments  xepbalbd. 


Session  and  Chapter. 


I 


Title  or  abbreviated  Title. 


Extent  of  Bepeal. 


5&6W.&M.C.21. 
6  &  7  W.  &  M.  c.  6. 
6&7W.&M.C.12. 
7&8Wm.3.c.35. 
9  Will.  3.  0.26.    - 

1  Ann.  St.  2.  c.  19. 

8  Ann.  c.  6. 

9  Ann.  c.  16.     - 

9  Ann.  c.  16.     - 

10  Ann.  0.  18. 

10  Ann.  c.  19.      - 
13  Ann.  c  18. 
6  Geo.  1.  c.  21.     • 
18  Geo.  2.  c.  22. 
20  Geo.  2.  c.  46.    - 


An  Act  for  granting  to  their 
Majesties  several  duties,  &c. 

AnAct  for  granting  to  His  M^eety 
certain  rates,  &c. 

An  Act  for  explaining  and  regu- 
lating certain  doubts,  &c. 

An  Act  for  the  enforcing  the  laws 
which  restrain  marriage,  &o. 

An  Act  for  granting  to  His  Ma- 
jesty, His  lieirs  and  successors, 
further  duties,  &o. 

An  Act  for  preventing  frauds  in 
Her  Majesty's  duties,  Sio. 

An  Act  for  laying  certain  duties 
upon  candles,  &c. 

An  Act  for  making  good  deficien- 
cies, kc. 

An  Act  for  licensing  and  regu- 
lating  hackney  coaches,  &c. 

An  Act  for  laying  several  duties, 
&c. 

An  Act  for  lajriag  additional 
duties,  &c. 

An  Act  for  laying  additional 
duties,  &c. 

An  Act  fw  preventing  ftouds  and 
abuses,  &c. 

An  Act  for  granting  to  His  Ma* 
jesty  the  sum  of  800,000/.,  ftc. 

An  Act  to  continue  several  laws, 
&c. 


The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

\    The  whole  Act. 

I 

>   The  whole  Act. 

I   The  whole  Act,  except  section  198. 

I   The  whole  Act. 

Tbe  whole  Act. 

The  iHiole  Act. 
I   The  whole  Act. 

The  whole  Act. 
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Seasion  and  Chapter. 

30  Geo.  2.  c.  19.  - 

2  Geo.  3.  c.  36.   - 
5  Geo.  3.  c.  35.  - 

5  Geo.  3.  c.  46.  - 

6  Geo.  3.  c.  40.  - 

7  Geo.  3.  c.  44.  - 

8  Geo.  3.  c.  25.  - 
12  Geo.  3.  c.  48.  - 

16  Geo.  3.  c.  34.  - 

17  Geo.  3.  c.  60.  - 

25  Geo.  3.  c.  80.  - 

26  Geo.  3.  c.  48.  - 

26  Geo.  3.  c.  82.  - 

27  Geo.  3.  c.  13.  - 

31  Geo.  3.  c.  25.  - 

34  Geo.  3.  c.  14.  • 

35  Geo.  3.  c.  66.  - 

37  Geo.  3.  c.  19.  - 
37  Geo.  3.  c.  90.  - 

37  Geo.  3.  c.  136. 

38  Geo.  3.  c.  56.  - 

38  Geo.  3.  c.  85.  - 

39  Geo.  3.  c.  92.  - 
39  Geo.  3.  c.  107. 

39  &  40  Geo.  3.  c.  72. 
39  &  40  Geo.  3.  c.  84. 

42  Geo.  3.  c.  99.  • 

43  Geo.  3,  c.  126. 
43  Geo.  3.  c.  127. 


Title  or  abbieviated  Title. 


Extent  oCBcpe^ 


An  Act  for  granting  to  His  Ma- 
jesty several  rates,  &c. 

An  Act  for  better  securing,  &c.    - 

An  Act  for  granting  to  His  Ma- 
jesty certain  duties,  &c. 

An  Act  for  altering  the  &tamp 
duties,  &c. 

An  Act  for  explaining  and  amend- 
ing, &c. 

An  Act  for  altering  the  stamp 
duties  on  policies  of  assurance, 
&c. 

An  Act  for  reducing  the  duties  on 
foul  salt,  &c. 

An  Act  for  the  more  effectual 
preventing  of  frauds,  &c. 

An  Act  for  granting  to  His  Ma- 
jesty several  duties,  &c. 

An  Act  for  granting  to  His  Ma- 
jesty certain  duties,  &c. 

An  Act  for  granting  to  His  Ma- 
jesty certMn  duties,  Ice. 

An  Act  for  granting  to  His  Ma- 
jesty certain  duties,  &c. 

An  Act  for  the  more  effectually 
cairying  into  execution,  &c. 

An  Act  for  repealing  the  several 
duties  of  customs  and  excise, 
&c. 

An  A<^  for  repealing  the  duties 
now  chargea  on  oills  of  ex- 
change, &c. 

An  Act  for  ^nting  to  His  Ma- 
jesty certain  stamp  duties,  &c. 

An  Act  for  granting  to  His  Ma- 
jesty certain  additional  duties 
on  receipts. 

An  Act  for  the  more  effectually 
securing  the  stamp  duties,  &c. 

An  Act  for  ^nting  to  His  Ma- 
jesty certain  stamp  duties,  &c.  - 

An  A^  to  enable  the  Coniinis- 
sioners  of  stamp  duties,  &c. 

An  Act  for  repealing  so  much  of 
an  Act,  &c. 

An  Act  for  explaining  and  amend- 
ing certain  Acts,  &o. 

An  Act  for  altering  the  period,  &c. 

An  Act  for  granting  to  His  Ma- 
jesty certain  stamp  duties,  &c. 

An  Act  to  amend  several  laws,  &c. 

An  Act  to  render  valid,  &c. 

An  Act  for  allowing  the  stamping 
certain  deeds,  &c. 

An  Act  for  ^[ranting  to  His  Ma- 
jesty certam  duties  on  receipts. 

An  Act  for  consolidatiDg  the 
duties,  &c. 


Sections  from  1  to  27,  both  indi- 

rive,  and  74  and  76. 
The  whole  Act 
The  whole  Act. 

The  whole  Act. 

The  whole  Act 

The  whole  Act. 

The  whole  Act 

The  iriiole  Act 

Sections  from  1   to  16,  both  in- 
clusive. 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

Sections  41  to  46,  both  indusire. 

The  whole  Act. 

The  whole  Act. 
The  whole  Act 

The  whole  Act. 

The  whole  Act 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 
The  whole  Act. 

Tlie  whole  Act  except  section  16. 
The  whole  Act. 
The  whole  Act 

The  n^le  Act. 

The  whole  Act 
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Session  and  Cbapter. 


Title  or  abbrevkted  Titl«. 


Ezteot  of  Repeat 


44  6eo.3.c.  59.    - 
44  Geo.  3.  c.  98.  - 

46  Geo.  3.  c.  43.   - 

48  Geo.  3.  c.  149. 

60  Geo.  3.  c.  35.   - 

53  Geo.  3.  c.  108. 

64  Geo.  3.  c.  144. 
55  Geo.  3.  c.  100. 

55  Geo.  3.  c.  101. 

55  Geo.  3.  c.  184. 


55  Geo.  3.  c.  185. 


56  Geo.  3.  c.  56.   - 

1  &  2  Geo.  4.  c.  55. 
3  Geo.  4.  c.  117.  - 


6  Geo.  4.  c.  41. 
6  Geo.  4.  c.  41. 


7  Geo.  4.  c.  44. 
9  Geo.  4.  c.  27. 

9  Geo.  4.  c.  49. 


2&3Wm.4.c.91. 
3  &  4  Will.4.  c.  23. 

3&4WilL4.c.97. 

4&5WiI1.4.c.57. 

5&6WiU.4.c.  64. 
Vol.  XLVIII. 


An  Act  to  indemnify  soliciiDn, 
attorneys,  and  others,  4ce. 

An  Act  to  repeal  the  eerenl 
duties,  &c. 


An  Act  for  granting  to  His  Ma- 
jesty certain  stamp  duties,  &o. 

An  Act  for  repealing  the  stamp 
duties,  &c. 

An  Act  for  altering  the  node  of 
collecting,  &c. 

An  Act  for  altering,  explaining, 
and  amending,  &c. 

An  Act  for  beMer  securing,  &o.    - 

An  Act  to  provide  for  tke  otilto- 
tion  and  management,  &o. 

An  Act  to  regulate  the  collection 
»f  stamp  duties,  Stc, 

An  Act  for  repealing  the  stamp 
duties  on  deMs,  be. 


An  Act  for  repealing  the  Stamp 

Office  datiee  on  advertisements, 

&c. 
An  Act  to  repeal  the  sereral  stamp 

duties  in  Ireland,  &c. 
An  Act  to  remove  doubts,  &o.     - 
An    Act   to    reduce    the    stamp 

duties     on     reconveyances    of 

mortgages,  &c. 
An  Act  to  repeal  certdn  duties  on 

law  proceedings,  &c. 
An  Act  to  repeal  the  stamp  duties 

payable  in  Great  Britain  and 

Ireland,  &c. 
An  Act  to  allow,  &c. 
An  Act  to  repe^  the  allowances 

made  to  stationers,  &c. 
An  Act  to  amend  the  laws  in  force 

relating  to  the  stamp  duties  on 

sea  insurances,  &o. 
An  Act  to  explain  doubts,  &c.     - 
An  Act  to  reduce  the  stamp  duties 

on  advertisements,  &o. 
An  Act  to  prevent  the  selling  and 

uttering  of  forged  stamps,  &c. 
An  Act  to  repeal  the  stamp  duties 

on  almanacks,  &o. 
An  Act  to  alter  certain  datiee,  &o. 
Law  Jour.  Stat. 


Seetiona  1  and  2. 

The  irtiole  Act,  except  so  &r  as  it 
relates  to  the  duties  on  medicines 
and  on  licences  for  vending  the 
same. 

The  whole  Act,  except  sections  4,  5, 
6iaind7. 

Sections  1  to  34,  both  inclusive,  and 
45, 48,  and  49. 

The  whole  Act. 

Tbe  whole  Act. 

The  whole  Act. 

The  whole  Act,  except  sections  19 

and  20. 
The  whole  Act. 

Sections  1,  3  to  20,  both  inclusive, 
29,  30,  and  31 ;  section  2,  except 
eo  &r  as  it  relates  to  the  duties 
eontmned  in  the  3rd  part  of  the 
Schedule  and  to  licences  to  bankers 
and  pawnbrokers.  Part  1  of  the 
Sohedule,  except  so  far  as  it  re- 
lates to  licences  to  bankers  and 
pawnbrokers ;  and  Part  2  of  the 
Schedule. 

The  whole  Act,  except  so  far  as  it 
lelsftes  to  the  duties  on  plate. 

The  whole  Act,  except  sections  115 

to  131,  both  inclusive. 
The  whole  Act. 
The  whole  Act. 


The  whole  Act. 
The  whole  Act. 


The  whole  Act. 
The  whole  Act. 

The  whole  Act,  except  so  much  of 
section  12  as  relates  to  licences 
to  pawnbrokers. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act,  except  sections  20 

and  21. 
The  whole  Act. 


Sections  1, 2,  and  7. 
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STATUTES  OF  THE  BEALM. 


[chap.  99. 


Session  and  Chapter. 


Title  or  abbreviated  Title. 


Extent  of  Repeal. 


6&7Win.4.  C.76. 

1  &  2  Vict.  c.  85. 

3  &  4  Vict.  c.  79. 

4  &  5  Vict.  c.  34.  - 
6  &  6  Vict.  c.  79.  - 


5  &  6  Vict.  c.  82.  - 


6  &  7  Vict.  c.  72.  - 

7  &  8  Vict.  c.  21.  - 
8&9Vict.c.76.- 

12  &  13  Vict.  c.  80. 

13  &  14  Vict.  c.  97. 
16  &  17  Vict.  c.  69. 

16  &  17  Vict.  c.  63. 

16  &  17  Vict.  c.  71. 

17  &  18  Vict.  c.  83. 

17  &  18  Vict.  c.  126. 

18  &  19  Vict.  c.  27. 

18  &  19  Vict.  c.  78. 

19  &  20  Vict.  c.  22. 


An  Act  to  reduce  the  dnties  on 
newspapers,  &c. 

An  Act  to  authorise  the  using,  &c. 

An  Act  to  amend  the  law  relating 
to  the  admission,  &c. 

An  Act  to  explain  and  amend  an 
Act,  &c. 

An  Act  to  repeal  the  duties  pay- 
able on  stage  carriages,  &o. 


An  Act  to  assimilate  the  stamp 
duties  in  Great  Britain  and 
Ireland,  &c. 


An  Act  to  impose  certain  stamp 

duties,  &c. 
An  Act  to  reduce  the  stamp  duties 

on  policies  of  sea  insurance,  &c. 
An  Act  to  increase  the  stamp  duty 

on  licences  to  appraisers,  &c. 
An  Act  to  repeal  the  allowances 

on  the  purcnase  of  stamps,  &o. 


An  Act  to  repeal 
duties,  &c. 


certain  stamp 


An  Act  to  repeal  certain  stamp 
duties,  &o. 


An  Act  to  repeal  certain  stamp 
duties,  &c. 

An  Act  to  amend  the  law  relating 
to  the  stamp  duties  on  news- 
papers. 

An  Act  to  amend  the  laws  relating 
to  the  stamp  duties. 

An  Act  for  the  ftirther  amendment 
of  the  process,  practice,  and 
mode  of  pleading,  &o. 

An  Act  to  amend  tne  law  relating 
to  the  stamp  dnties  on  news- 
papers, &c. 

An  Act  to  reduce  certain  duties, 
&e. 

An  Act  to  amend  the  laws  relating 
to  the  duties  on  fire  insnnmoes. 


The  whole  Act. 

The  whole  Act. 
The  whole  Act. 

The  whole  Act 

Sections  3,  21,  and  22,  and  so  much 
of  the  Schedule  as  relates  to  the 
stamp  duties  on  instruments,  &c 
thereoy  granted. 

The  whole  Act,  except  so  £ur  as  it 
relates  to —  :: 

(1)  Dnties  contcdned  in  the  3d 

part  of  the  Schedule  to  55 
Geo.  3.  c.  184. 

(2)  licences  to  bankets,  pawn- 

brokers, and  appraisers. 

(3)  Composition  for  dnties  on 

banker's  notes. 
(41  Duties  on,  and  licences  to 
deal  in,  plate. 
The  whole  Act. 

The  whole  Act. 

Sections  2  and  3. 

The  whole  Act,  except  so  much  of 
section  2  as  relates  to  the  alloir- 
ance  for  receiving  duty  on  plate. 

The  whole  Act,  except  section  8,  so 
far  as  it  relates  to  money  rec^red 
as  and  for  the  duty  upon  or  in 
respect  of  any  legacy  or  residue. 

Hie  whole  Act,  except  sections  S, 
17,  19,  and  20,  and  also  section 
20,  so  far  as  it  continues  or  per- 
petuates any  enactment  hHeby 
-repealed. 

The  whole  Act,  except  section  7. 

The  whole  Act. 


The  whole  Act,  except  sections  11, 

12,  and  20. 
Sections  28  and  29. 


The  whole  Act. 

Sections. 
Hie  whole  Act 
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Sesaon  and  Chapter. 


ntle  or  abbreviated  Title. 


Extent  of  BepeaL 


19  &  20  Vict.  0. 81. 
19  &  20  Vict.  0.102. 

21  <f  22  Vict.  c.  20, 
21  «s  22  Vict.  c.  24. 
23  &  24  Viot.  e.  15. 

23  & 24  Vict. c.  111. 

24  &  26  Tict.  0. 21. 

24  &  25  Vict.  c.  60. 
24  &  26  Viot.  c.  91. 

26  &  26  Viot.  c.  22. 

27  &  28  Viot.  0. 18. 
27  &  28  Viot.  0.  66. 

27  &  28  Vict.  0.  90. 

28  &  29  Vict.  c.  96. 

29  &  30  Vict.  0.  64. 

30  &  31  Viot.  c.  90. 

30  &  31  Vict.  c.  96. 

31  &  32  riot.  0. 100. 
31  &  32  Vict.  0.124. 


An  Act  to  reduce  the  stamp  duties 
on  cotain  instruments  of  proxj, 
&c. 

An  Act  to  further  amend  the  pro- 
cedure in  and  to  enlarge  the 
jurisdiction  of  the  superior 
courts  of  conunon  law  in  Ii«land. 

An  Act  for  granting  a  stamp  duty 
on  certain  drafts,  &c. 

An  Act  to  reduce  tiie  stamp  duties 
on  passports. 

An  Act  for  granting  to  Her  Ma- 
jesty certain  duties  of  stamps. 

An  Act  for  granting  to  Her  Ma- 
jesty certam  duties  of  stamps, 
&c. 

An  Act  for  granting  to  Her  Ma- 
jesty certain  duties  of  excise  and 
stamps. 


An  Act  for  fttoilitating  the  transfer 
of  mortgages  and  bonds,  &c. 

An  Act  to  amend  the  laws  relating 
to  the  Inland  Revenue. 

An  Act  to  continue  certain  duties, 
&c. 


An  Act  to  grant  oertadn  duties 

of  Cnatoms  and  InUndRevenne.' 
An  Act  for  granting  to  Her  Ma- 

jeaty  certain  stamp  duties,  &o. 
An  Act  to  amend  an  Act  of  the 

present  session,  chapter  18,  8co. 
An  Act  to  amend  the  laws  relating 

to  the  Inland  Revenue. 

An  Act  to  amend  the  laws  relating 

to  the  Inland  Revenue. 
An  Act  to  alter  certain  duties,  &c. 
An  Act  to  facilitate  the  recovery 

of  certain  debts,  &c. 
An  Act  to  amend  the  procedure 

in  th«  Court  of  Session,  &c. 

An  Act  to  amend  the  laws  relating 
to  the  Inland  Revenue. 


The  whole  Act. 
Seotions  34  and  35. 

The  whole  Act. 
The  whole  Act. 

The  whole  Act,  except  sections  4,  6, 

and  6. 
Sections  1  to  18,  both  indttsivt^  and 

the  schedule. 

Sections  14  and  15,  and  so  mudh 
of  Schedule  (B.)  as  relates  to  the 
duties  on  bills  of  exchange  and 
on  leases  or  taclu,  and  the  dupli- 
cates or  counterparts  thereof. 

The  whole  Act. 

Sections  26,  26,  27,  28. 90, 31, 32, 
33.  and  34. 

Section  38,  and  lo  much  of  Sche- 
dule (C)  as  relates  to  the  etamp 
duty  on  foreign  bonds  or  aeoun- 
ties. 

Sections  11,  12,  13.  and  14,  and 
Schedule  (C.) 

Sections  2,  3, 16.  and  17. 

The  whole  Act. 

Sections  1  to  7.  both  inclusive,  10  to 
17,  both  indttsive,  19  to  22,  both 
inclusive,  and  30. 

Section  16. 

Sections  20  to  24.  both  inclusive. 
Section  23. 

Section  41,  except  so  fiur  as  it  relates 
to  the  deliverance  of  the  judge, 
and  section  42. 

Sections  10,  11,  and  12. 
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STATUTES  OP  THE  REALM. 


[OHAP.  100. 


C5hap.  100. 
The  Greenwich  Hospital  Act,  1870. 


ABSTBACT  OF  THB  BNACTMBNTB. 


1.  Short  title  and  conttrmetion. 

2.  Section  61.  o/  28  4-  29  Viet.  e. 


89.  repeeUed,  and  other  proniioiu  tub$tituted. 


An  Act  to  amend  the  Law  relating  to 
the  repayment  to  the  Consolidated 
Fund  of  money  expended  for  the 
benefit  of  Greenwich  Hospital. 

(10th  August  1870.) 

Whereas  it  is  expedient  that  tlie  amount 
expended  out  of  money  provided  by  P&rliaiixnt 
for  the  benefit  of  Greenwich  Hospital  should  be 
repaid  out  of  the  revenue  of  Greenwich  Hospital 
to  the  Consolidated  Fund,  so  far  as  may  be, 
quarterly  instead  of  yearly : 

Be  it  enacted  by  the  Queen's  most  Excelleat 
Majesty,  by  and  with  the  advice  and  ooneent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  he  cited  as  The  Greenwich 
Hospital  Act,  1870,  and  thb  Act  and  the  Green- 
wich Hospital  Acts,  1866  and  1869,  shall  be 
construed  as  one  Act  and  may  he  cited  together 
as  The  Greenwich  Hospital  Acts,  1865  to  1870. 

2.  Section  fifty-one  of  the  Greenwich  Hospital 
Act,  1866,  is  hereby  repealed,  and  in  place  thereof 
the  following  words  shall  be  deemed  to  be  section 
fifty-one  of  that  Act,  and  may  be  hereafter  printed 
as  fonntng  portion  thereof  io  place  of  the  section 


hereby  repealed,  and  The  Greenwich  Hospital 
Act,  1865,  shall  be  construed  as  if  section  fifty- 
one  thereof  had  been  originally  expressed  in  the 
following  words ;  that  is  to  say. 

Her  Majesty's  Paymaster  General  shall,  under 
the  direction  of  the  Admiralty,  pay  fiK>m  the 
Greenwich  Hospital  income  account  into  the 
receipt  of  Her  Majesty's  Exchequer  as  soon  as 
may  be  after  the  first  of  April,  first  of  July,  first 
of  October,  and  first  of  January  in  every  year,  a 
sum  about  equal  to  one  fifth  of  the  total  amount 
of  money  provided  by  Parliament  for  the  purposes 
of  the  Greenwich  Hospital  Acts,  1865  and  1869. 
during  that  year,  and  as  soon  as  may  be  after  the 
receipt  by  the  Admiralty  of  the  cotificate  fur- 
nished by  the  Comptroller  and  Auditor  General 
of  the  amount  expended  in  the  said  year  out  of 
money  so  providec^  the  sum  (if  any)  by  which  the 
aaaouAt  stvted  in  uudk  certificate  exceeds  the 
amount  of  the  four  quuterly  sums  paid  within 
the  said  year  in  pursuance  of  this  section. 

If  the  amount  stated  in  such  certificate  is  less 
than  the  amount  of  the  said  four  quarterly  sums. 
Her  Majesty's  Paymaster  General  shall  forthwith, 
under  tne  direction  of  the  Commissioners  of  Her 
Majesty's  Treasury,  pay  the  sum  by  which  it  is  so 
less  out  of  the  growing  produce  of  ti>e  Consoli- 
dated Fund  to  the  credit  of  the  Gieenwidi 
Hospital  income  account. 


Chap.  101. 
Pensions  Ctmmutatlon  Act  (1869)  Amendment. 


ABSTBACT  Of  TBB  KNACTUBNTS. 

1.  Amendment  (^section  6.  o/d2  and  33  Vict.  c.  32. 


An  Act  for  amending  the  Sixth  Section 
of  the  Pensions  Commutation  Act, 
1869.  (10th  August  1870.) 

Wherbab  by  the  sixth  section  of  the  Pensions 
Commutation  Act,  1869,  it  is  provided  that "  the 
"  Conmiissioners  for  the  Reduction  of  the  National 
"  Debt,  with  the  consent  of  the  Trrasury,  may 


pay  the  amounts  awarded  as  conimatttions  of 
pensions  out  of  any  funds  fot  tike  fiAie  bong 
m  their  hands  under  the  autfaoriQr  of  the  Act 

'  of  the  twenty-fourth  year  of  the  Toga  of  Her 
present  Miyesty,  chapter  twenty*f6ur,  and  the 

'  Act  of  the  session  of  the  twenty-sixth  and 
twenty-seventh  years  of  the  same  rogn,  chapter 
eighty-seven,  or  either  of  such  Acts :" 
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And  whereas  chapter  fourteen,  intituled  "  An 
"  Act  to  grant  additional  facilities  for  depositing 
"  small  savings  at  interest,  with  the  security  of 
*'  the  Giovernment  for  due  repayment  thereof," 
ought  to  be  substituted  for  chapter  twenty-four 
in  the  said  section  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

.1.  Section  six  of  the  Pensions  Commutation 


Act,  1869,  shall  be  construed  as  if  the  words 
"  chapter  fourteen  "  were  and  had  at  and  firom  the 
date  of  the  passing  of  such  last-mentioned  Act 
been  insertea  therein  in  the  place  of  "  chapter 
twenty-four,"  and  Her  MajesU's  printers  sh^l 
in  all  copies  of  the  Pensions  Commutation  Act, 
1869,  which  may  be  printed  after  the  passing  of 
this  Act,  insert  the  words  "  chapter  fourteen  "  in 
the  pkce  of  the  wofds  "  chapter  twenty-four  "  in 
section  six  of  the  said  Pensions  Commutation 
Act. 


Chap.  102. 
The  NaturttUBotion  (kuh  Aet,  1870. 


ABSTRACT  OF  THK    BNACTMKNTS. 

1.  Regulations  as  to  oaths  ofalhgianee. 

2.  Penalty  on  making  false  declaration. 

3.  Construction  and  short  title  of  Act, 


All  Act  to  amend  the  Law  relaiing  to  tiie 
taking  of  Oaths  of  Allegiance  on  Natu- 
ralization. (10th  August  1870.) 

Whkbbas  it  is  expedient  to  amend  the  law 
relating  to  the  taking  of  oaths  of  allegiance  under 
tiw  Naturalization  Act,  1870 : 

Be  it  enacted  by  the  Queen's  most  Excellent 
M^eify,  by  and  with  the  adrice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  power  of  making  regulations  vested  in 
one  of  Her  Majesty's  Principal  Secretaries  of  State 
by  the  Naturuization  Act,  1870,  shall  extend  to 
prescribing  as  follows : 

(1.)  The  persons  by  whom  the  oaths  of  alle- 
mance  may  be  administered  under  that  Act: 

(2.)  Whether  or  not  such  oaths  are  to  be  sub- 
scribed as  well  as  taken,  and  the  form  in 
which  such  taking  and  subscription  are  to 
be  attested : 

(3.)  llie  registration  of  such  oaths  : 

(4.)  The  persons  by  whom  certified  copies  of 
such  oaths  maj  be  given  : 

(5.)  The  transmission  to  the  United  Kingdom 
for  the  purpose  of  registration  or  safe 


keeping  or  of  being  produced  as  evidence 
of  any  oftths  taken  in  pursuance  of  the 
said  Act  out  of  Hbe  United  Kingdom,  br 
of  any  copies  of  such  oaths,  also  of  copies 
of  entries  of  such  oaths  contained  in  any 
register  kept  out  of  the  United  Kingdom 
in  pursuance  of  this  Act : 
(6.)  The  proof  in  any  legal  proceeding  of  such 

Oaths : 
(7.)  With  the  consent  of  the  Treasui^,  the  im- 
position and  application  of  fees  m  respect 
of  the  administration  or  registration  of 
any  such  oath. 
The  two  last  paragraphs  in  the  eleventh  section 

of  the  Naturalization  Act,  1870,  shall  apply  to 

regulations  made  under  this  Act. 

2.  Any  person  wilfVilly  and  corruptiy  making 
or  suhicribiiig  anv  deelantion  imder  the  Natura- 
lization Act,  I87O,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanor,  and  be  liable  to  imprisonment 
with  or  without  hard  labour  for  any  term  not 
exceeding  twelve  months. 

3.  This  Act  shall  be  termed  the  Naturalisation 
Oath  Act,  1870>  and  shall  be  construed  as  one 
with  the  Naturalisation  Act,  1870,  and  may  be 
cited  together  with  that  Act  as  the  Naturalization 
Acts,  1870. 
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[chap.  103. 


Chap  103. 
Expiring  Laws  Continuance  Act,  1870. 


ABSTRACT  OF  TUB  BNACTMBN'TS. 

1.  Short  title. 

2.  Continuance  of  Acts  in  schedule. 

Schedule. 


An  Act   io  continue    various   expiring 
Laws.  (10th  August  1870.) 

Whbbbas  the  several  Acts  mentioned  in 
colvmin  one  of  the  schedule  to  this  Act  are,  to 
the  extent  specified  in  column  two  of  that  sche- 
dule, limited  to  expire  at  the  times  specified  in 
respect  thereof  in  column  four  of  the  said 
schedule : 

And  whereas  it  is  exnedient  to  oontinae  such 
Acts,  to  the  extent  specined  in  column  two  of  the 
said  schedule  and  tne  Acts  amending  the  same, 
in  so  far  as  they  are  temponuy  in  their  duration, 
for  the  times  mentioned  respectively  in  column 
five  of  the  said  sohednle : 

Be  it  enacted  b^  the  Queen'i  most  Excellent 
Hi^esty,  by  and  with  ike  advice  and  consent  of 


the  Lords  Spiritvial  and  Temporal,  and  C<Hnmons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Expiiing  Laws 
Continuance  Act,  1870. 

2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  fiur  as  they  are  tem- 
porary in  their  duration,  shall,  to  the  extent  in 
column  two  of  the  said  schedule  mentioned,  be 
continued  until  the  times  respectivdy  specified  in 
column  five  of  the  said  schedule,  and  any  enact- 
ments amending  or  affecting  the  enactments 
continued  by  this  Act  shall,  in  so  ^  as  they  are 
temporaty  in  (beir  duntioD.  be  oontumed  ia  like 
manner. 


Schedule. 


1. 

2. 

S. 

4. 

5, 

Original  AcU. 

Howftr 
continued. 

Amending 
Acts. 

of  temporary  Provisions. 

Contion«d  nntil 

(1) 
5  &  6  Will  4.  c.  27. 

The  whole  Act  - 

3  &  4  Vict. 

I3th  Aagnst  1870 

18th  Aagnst  1871,  and 

linen.        Hempen, 

c.  91. 

(32  &  38  Vict  c.  85.) 

end  of  then  next  ses- 

Cotton, and  other 

S  &  6  Vict. 

sion. 

Mann&etaTes 

- 

e.68. 

(Irdand). 

7  &  8  Vict 
c.47. 
80  &  31  Vict 

(8) 
a  It  8  Viet  e.  74. 

c60. 

The  whole  Act - 

n&  12  Vict 

7th  July  1870,  and  end 

7a  July  1871,  and  esd 

Societies,    unlawftd 

c.  89. 

of  then  next  session. 

of  then  next  semioa. 

(Ireland). 

(82  &  83  Vict  0.  88.) 

. 

(8) 

3  &  4  Vict  c.  89. 

The  whole  Act  - 

... 

Ist  October  1870,  and 

Ist  October    1871,   and 

Poor   Bate^  Stock 

end  of  then  next  ses- 

end of  then  next  les- 

in  Trade  Exemp- 

sion. 

sioD. 

tion. 

(32  &  83  Vict  C  85.) 
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I. 

Original  Act*. 


2. 

Hovftr 
contmned. 


Amending 
Acts. 


4. 


Time  of  Kxpintion 
of  temporary  ProTiaons. 


5. 


Contiooed  nntil 


(4) 
4  Ic  5  Vict.  o.  30. 
Survey     of    Great 
Brittun. 

(«) 

4  &  S  Vict  c.  59. 
Application  of  High- 

-way     Bates     to 
Tun4>ik«  Beads. 

(6) 

5  &  6  Vict.  c.  123. 
Iiuutie      Aiylonu 

(Ireland). 

(7) 
10  &  U  Vict  c.  32. 
Landed      Property 
baproTeoient 
(Ireland). 

(8) 

10  &  U  Vict  c.  90. 
FoorLaws(Ireland). 

(9) 
10&  11  Vict  c  98. 
EcclesiasticB]  Juris- 
diction. 

(10) 

11  Jt  12  Vict  c.  32. 
Connty  Ceu  (Ire- 
land). 

(11) 
11  &  12  Vict  c.  107. 
Sheep    and    Cattle 
Diseases. 


(12) 
14  k  15  Vict  c  104. 
Episcopal    and  Ca- 
pitahr       Estates 
ManagfMfnt 


(13) 
17  &  18Viotcl02. 
Corrupt     Practices 
Prevention. 


The  Thole  Act  •    33  &  84  Vict 
c.  13, 


The  whole  Act  - 


Thevhole  Act- 


As  to  powers  of  1 13  &  14  Vict 
commissioners.       c.  31. 

39  ft  SO  Vict. 
C40. 


As  to  appoint- 
ment of  com- 
missioners. 

As  to  provisions 
continued  by 
21  &  22  Vict 
c.  SO. 

The  whole  Act  - 


The  whole  Act 
as  to  Ireland. 


The  whole  Act - 


The  whole  Act  - 


14  &  15  Vict 
c68. 


20  &  21  Vict 
c.  7. 


16&17Vict 
c.  62. 

29  &  80  Vict 
c.  4.  (Ire- 
land.) 

29  Ic  30  Vict 
c  15. 

33  &  84  Vict 
e.86. 

17  &  18  Vict 
'    c.116. 
I  23  &  23  Vict 
'    e.  46. 
1 28  &  34  Vict 
c  124. 

I  31  &  32  Vict 
;    c87. 
;  26  &  27  Vict 
I    e.29. 


31st  December    1870, 
and  end  of  then  next 
session. 
(83  &  33  Viet  c.  85.) 

1st  October  1870,  and 
end  of  then  next  ses- 
sion. 
(28  &  29  Viet  c.  119.) 


1st  Angost   1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict  c  85.) 

1st  January  1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict.  e.  85.) 


23d  July  1870,  and  end 
of  Aen  next  sesoon. 
(33  &  S3  Vict  c.  85.) 

1st  Angust   1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict  e.  85.) 

1st  Angost  1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  38  Vict  c.  85.) 

20th  August  1869,  and 
end  of  then  next  ses- 
sion. 
(81&3lVictc.lll.) 


iBt  January  1870,  and 
end  of  then  next  ses- 
sion. 
(33  &  38  Vict  0.  85.) 


8th  June  IftTO,  aad  end 
of  then  next  session. 
(33  &  33  Vict  c  85.) 


31st  December  1871, 
and  end  of  then  next 
session. 


1st  October  1871,  and 
end  of  then  next  ses- 
sion. 


Ist  August  1871,  and 
end  of  then  next  sss- 
sion. 


1st  January  1871,  and 
end  of  then  next  ses- 
sion. 


BSrd  July  1871,  and  end 
of  then  next  i 


1st  Angust  1871,  and 
end  of  then  next  ses- 
sion. 


Ist  August  1871,  and 
end  ^of  then  next  ses- 
sion. 


80th  August  1871,  and 
end  of  then  next  ses- 
sion. 


Ist  January  1871,  and 
end  of  then  next  ses- 
sion. 


8th  June  18T1,  and  end 
of  then  next  session. 
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[cBASf.  va. 


1. 

Original  Act*. 


Amending         Time  of  Bxpumtioii 
Acts.        ,  of  temporary  ProviMU. 


5. 
Coatiaoed  wta 


17  &  18  Vict.  c.  U7- 
Encumbered  Estates 
(West  Indies). 


(15) 
19  &  20  Vict  C.  36. 
Freaervation  of  the 
Peace  (Ireland). 

(16) 

23  &  34  Vict.  c.  19. 
Dwellings    for  La- 
bouring    (Tlastes 
(Ireland). 

(IT) 

24  &  25  Vict,  c  109. 
Salmon        Fishery 

(England)  Act. 

(18) 
S5  &  26  Vict  c.  97. 
Salmon      Fisheries 
(Scotland). 

(19) 
86  &  27  Vict  c.  105. 
Fromissory  Notes, 

(20) 
27  &  28  Vict  c.  20. 
Promissory      Notes 
and  Bills  of  Ex- 
change (Ireland). 

(21) 
27  &  28  Vict.  c.  9. 
Malt  for  Animals. 


(22) 
87  &  28  Vict,  c  92. 
Public  Schools. 


(23) 
28  &  29  Vict  c.  46. 
Militia  Ballots  Sus- 
pension. 

(24). 
28  &  29  Vict  c.  66. 
Ohargina    of   Malt 
Duty  by  Weight 


2l&22Vict 

0.96. 
25  &  26  Vict 

c45. 
27  &  28  Vict 

c.  108. 

20  &  81  Vict 

c7. 
88  &  29  Viet 

c  118. 


As  to  powers  of 
the     fummii- 


The  whole  Act  • 


Thevhote  Act- 


As  to  appoint- 
ment of  inspec- 
tors, s.  31. 


As  to  the  powers  '  26  &  27  Vict, 
of  commission-  i    e.  50. 
ers,  &c.  .  27  &  88  Vict 

'    o.  118. 

The  whole  Act  ■ 


The  whole  Act  • 


The  whole  Act  - 


The  whole  Act  ■ 


The  whole  Act  • 


The  whole  Act  ■ 


and  Angost  1970         -  I  31st  March   1878  incbb- 
(31  &  32  Vict.  c.  1 1 1.)  i    sir*. 


1st  July  1870,  and  cad 
of  then  next  session. 
(32  &  S3  Vict  c.  85.) 


15th  May  1870,  and  end 
of  then  next  session. 
(23  &  24  Vict  c.  19.) 


1st  October  1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict  &  85.) 

1st  January  1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict  c  85.) 

I  88thJnly  1870,  and  end 

of  then  next  session. 
I     (32  &  33  Vict  o.  8fi.) 

I  13tb  May  1870,  and  end 
I    of  then  next  session. 
I     (38  &  S3  Vict.  c.  85.) 


28th   April    1870,  and 
end  of  then  next  set- 
sion. 
(82  &  33  Vict  c.  85.) 

Ist  Aognst   1870,  and 
end  of  then  next  ses- 
sion; 
(32  &  33  Vict.  c.  85.) 

Ist  October  1870,  and 
end  of  then  next  ses- 
sion. 
(32  &  33  Vict  c.  85.) 

29th   Jane    1870,    and 
end  of  then  next  Mis- 
sion. 
(32  &  33  Vict.  c.  85.'»  ! 


1st  July  1871,  and  end 
of  Aen  next  ■eHtoB. 


15th  May  1871,  aad  ad 
of  then  next  i 


1st  October  1971,  and 
end  of  then  next  ses- 
sion. 


Ist  January  1871,  and 
end  of  then  next  ses- 
sion. 


asthjoly  1871,  and  end 
of  then  next  aession. 


13th  May  1871,  and  aid 
of  then  next  session. 


88th  April    1871,    and 
end  of  then  next  sss- 


1st  August  1871,  and 
end  of  then  next  ses- 
sion. 


1st  October  1871,  and 
end  of  then  next  wf- 
sioB.       , 


29th  June  1871,  and  end 
of  then  next  session. 
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Original  Acts. 


(85) 
88  ft  89  Vict.  c.  83. 
Locomotives         on 
Beads. 

(86) 

28  &  29  Vict.  c.  121. 
Salmon  Fishery  Act 

(1861)     Amend- 
ment. 

(27) 

29  &  30  Vict  c.  52. 
Prowcntion  Eocpen- 

se«. 

(88) 

30  &  31  Vict.  C.  126. 
Bidlway  Companies 

(Scotland). 

(29) 
30&31  Vict.c.  187. 
Bailway  Companies. 

(30) 
30  &  31  Vict.  c.  141. 
Master  and  Servant. 


(31) 
31  &  32  Vict  c.  38. 
Endowed  Schools. 


(82) 
81  ft  32  Vict  c.  76. 
MiUtia  Fay. 

(33) 
32  &  33  Vict  c.  61. 
Trades  Unions 

Funds  Protection. 


How  far 
continaed. 


The  whole  Act  • 


As  to  appoint- 
ment of  com- 
missioners. 


The  whole  Act  • 


As  to  protection 
of  rolling  stock, 
s.  4. 


As  to  protection 
of  rolling  stoclc, 
S.4. 

The  whole  Act  - 


The  whole  Act  - 


The  whole  Act  ■ 


The  whole  Act  - 


Amending 
Acts. 


32  ft  33  Vict 
c.  66. 


Time  of  Expiration 
of  temporary  Frotirions. 


1st  September  1870,  and 
end  of  then  next  ses- 
sion. 
(32  ft  33  Vict  c.  85.) 


23d  July  1870,  and  end 
of  then  next  session. 
(32  ft  33  Vict  C.  85.) 


1st  September  1870 
(31  ft  38  Vict  c.  79.) 


1st  September  1870     - 
(31  ft  38  Vict  c.  79.) 


20thAngast  1870,  and 
end  of  then  next  ses- 
rion. 
(32  ft  S3  Vict  c.  85.) 

1st  Angost   1870,  and 
end  of  then  next  ses- 
sion. 
(32  ft  83  Vict  c.  85.) 

31st  July  1870 
(32  &  33  Vict  c.  66.) 


31st  Angost  1870 


CJontinned  until 


1st  September  1871,  and 
end  of  then  next  ses- 


1st  October  1871,  and 
end  of  then  next  ses- 
sion. 


23d  July  1871,  and  end 
of  then  next  session. 


1st  September  1871,  and 
end  of  then  next  ses- 
sion. 


1st  September  1871,  and 
end  of  then  next  ses- 
sion. 

80th  August  1871,  and 
end  of  then  next  ses- 
sion. 


1st  Angust    187 1,    and 
end  of  then  next  scs- 


3Ist  July  1871,   inclu- 
sive. 


81st  Angust  1871,    and 
end  of  then  next  ses- 


Chap.  104. 
The  Joint  Stock  Cam  panics  Arrangement  Act,  1870. 


ABSTRACT  OP  THB  ENACTMBMTK. 


1.  Short  title. 

2.  Where  compromise  proposed  Court  of  Chancery  may  order  a  mretinj  of  creditors,  4"C.  to  decide 

as  to  such  compromise. 

3.  Interpretation. 

4.  Act  and  Companies  Act  to  be  read  together. 
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STATUTES  OP  THE  REALM. 


[chap.  104. 


An  Act  to  facilitate  compromises  and 
arrangements  between  creditors  and 
shareholders  of  Jouit  Stock  and  other 
Companies  in  Liquidation. 

(10th  August  1870.) 

Whebeas  it  is  expedient  to  amend  the  law 
relating  to  the  liquiaation  of  joint  stock  and 
other  companies : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled^  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Joint  Stock 
Companies  Arrangement  Act,  18/0." 

2.  Where  any  compromise  or  arrangement 
shall  be  proposed  between  a  company  which  is, 
at  the  time  of  the  passing  of  this  Act  or  after- 
wards, in  the  course  of  being  wound  up,  cither 
voluntarily  or  by  or  under  the  supervision  of  the 
Court,  under    the  Companies  Acts   18r>2    and 


1867,  or  either  of  them,  and  the  ei«dit<»«  of  saoh 
company,  or  any  class  of  such  creditors,  it  shtU 
be  lawfiol  fer  the  Court,  in  addition  to  any  other 
of  its  powers,  on  the  application  in  a  suaunaiy 
way  of  any  creditor  or  the  liquidator,  to  order 
that  a  meeting  of  such  creditors  or  class  of  cre- 
ditors shall  be  summoned  in  such  manner  as  the 
court  shall  direct,  and  if  a  majority  in  number 
representing  three  fborths  in  value  of  such  cre- 
ditors or  class  of  creditors  present  either  in  person 
or  by  proxy  at  such  meeting  shall  agree  to  any 
arrangement  or  compromise,  sudi  arrangement  or 
compromise  shall,  if  sanctioned  by  an  order  of 
the  Court,  be  binding  on  all  such  orediton  or 
class  of  creditors,  as  the  case  maf  be,  and  also  on 
the  liquidator  and  contributones  of  the  said 
company. 

3.  The  word  "  Ciompany "  in  this  A«t  shall 
mean  amy  company  liable  to  be  wound  up  under 
"The  Companies  Act,  1862." 

4.  This  Act  shall  be  read  and  construed  is 
part  of  "  The  Companies  Act,  1862." 


Chap.  105. 
Truck  Commission  Act,  1870. 


ABSTRACT  OP  THK  ENACTUKNT8. 

1.  Short  titU  of  Act. 

2.  Extent  of  Act. 

3.  Appointment  of  Commissioners . 

4.  Vacancy  in  offices  qf  Commissioners. 

5.  Payment  of  Commissioners. 

6.  Powers  of  Commissioners, 

7.  Indemnity  to  toitntsses. 

8.  Penalty  for  false  swearing,  fyc. 

9.  Expenses. 

10.  Protection  to  persons  appointed  to  conduct  inquiries. 

11.  Service  of  a  summons. 

12.  Protection  to  persons  publishing  true  accounts  of  evidence. 

13.  Limitation  of  actions. 


An  Act  for  appointing  a  Commission  to 
inquire  into  the  alleged  prevalence  of 
the  Truck  System,  and  the  disregard 
of  the  Acts  of  Parliament  prohibiting 
such  system,  and  for  giving  such 
Commission  the  powers  necessary  for 
conducting  such  Inquiry. 

(10th  August  1870.) 


Whereas  an  Act  was  passed  in  the  sesaioo 
held  in  the  first  and  second  years  of  the  reign  of 
King  William  the  Fourth,  chaptw  thirty-seven, 
intituled  "An  Act  to  prohibit  the  payment  in 
"  certain  trades  of  wages  in  goods  or  otherwise 
"  than  in  the  currait  coin  of  the  realm,"  and  the 
object  of  such  Act  is,  as  its  title  imports,  to  pro- 
hibit throughout  Great  Britain  the  payment  in 
certain  trades  of  wages  in  goods  or  othervise 
than  in  money,  which  payment  of  wages  in  goods 
is  commonly  called  the  truck  tytten : 
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And  whowM  it  U  alleged  that  in  certain  parti 
of  Great  Britain  the  {novisions  of  the  said  Act, 
and  dirers  other  provisiong  in  ActB  paued  for  the 
preveBtion  of  tha  laid  truck  system,  are  sys- 
tematically disregarded,  and  it  is  expedient  that 
inquiry  should  be  made  by  Commissioners  to  be 
appointed  by  Parliament  into  the  truth  of  the 
said  allegations,  with  power  to  such  Commis- 
sioners to  suggest  any  improvement  to  be  made 
in  the  law  in  rrapect  of  the  matters  aforesaid : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authoriff  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  "Truck  Com- 
mission Act,  1870." 

2.  lUs  Act  shall  not  extend  to  Ireland. 

3.  Charles  Synge  Christopher  Bowen,  esquire, 
barrister-at-law,  and  Alexander  Craig  Sellar,  es- 
quire, advocate,  shall  be  Commissioners  for  the 
purpose  of  inquiring  into  and  reporting  to  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  upon 
the  operation  of  the  above-mentioned  Act,  and  of 
all  other  Acts  or  provisions  of  Acts  prohibiting 
the  truck  system,  with  power  to  investigate  any 
offence*  against  such  Aote  which  have  occurred 
within  the  period  of  two  years  immediately  pre- 
ceding the  passing  of  this  Act,  and  to  make  such 
report  on  the  subject  of  the  truck  system,  and  of 
the  existing  laws  m  relation  thereto,  as  they  shall 
deem  proper  and  useful. 

Any  report  made  in  pursuance  of  this  Act  shall 
be  laid  before  Parliament  within  one  calendar 
month  next  after  such  report  is  made  if  Parlia- 
ment be  then  sitting,  or  if  Parliament  be  not  then 
sitting,  then  within  one  calendar  month  next 
after  the  then  next  meeting  of  Parliament. 

4.  As  often  as  any  vacancy  occurs  in  the  office 
of  any  Commissioner  acting  under  this  Act  by 
reason  of  such  Commissioner  dying,  resigning, 
declining  or  becoming  incapable  to  act,  one  of 
Her  Majesty's  Principal  Secretaries  of  State  may 
from  time  to  time  fill  up  such  vacancy. 

5.  There  shall  be  paid  to  each  of  the  said  Com- 
missioners out  of  moneys  to  be  provided  by  Par- 
liament such  remuneration  for  their  services 
under  this  Act  as  the  Commissioners  of  the  Trea- 
sury may  direct,  and  the  said  Commissioners  may 
employ  such  secretary,  clerks,  and  other  officers 
at  such  salaries,  to  be  paid  out  of  moneys  to  be 
provided  by  Pariiament,  as  may  be  approved  of 
Dy  the  said  Commissioners  of  the  Treasury. 

6.  The  Commissioners  shall  have  for  the  pur- 
poses of  this  inquiry  to  be  instituted  h^  them  in 
pursuance  of  this  Act  all  such  powers,  nghte,  and 


privileges  as  are  vested  in  any  of  Her  Mi^esty's 
superior  courte,  or  in  anv  judge  thereof,  or  in 
the  Court  of  Session  in  Scotland,  or  any  judge 
thereof,  on  the  occasion  of  any  action  or  suit,  in 
respect  of  the  following  matters  : 

(a.)  The  enforcing  the  attendance  of  witnesses, 
and  examining  them  on  oath,  affirmation, 
or  otherwise,  as  they  or  he  may  think  fit : 

(b.)  The  compelling  the  production  of  docu- 
mento: 

(c.)  The  punishing  persons  guilty  of  contempt : 

(d.)  The  ordering  an  inspection  of  any  real  or 
personal  property : 
And  a  summons  under  the  hand  or  hands  of  one 
or  more  of  the  Commissioners  may  be  substituted 
for  and  shall  be  equivalent  to  any  form  of  process 
capable  of  being  issued  at  law  in  an^  action  or 
suit  for  enforcing  the  attendance  of  witnesses,  or 
compelling  the  production  of  documents. 

Any  warrant  of  committal  to  prison  issued  for 
the  purpose  of  enforcing  the  powers  conferred  by 
this  section  shall  be  under  the  hand  of  one  or 
more  of  the  Commissioners,  and  shall  specify  the 
prison  to  which  the  offender  is  to  be  committed, 
and  shall  not  authorise  the  imprisonment  of  any 
offender  for  a  period  exceeding  three  months. 

For  the  purposes  of  this  Act  the  Commissioners 
or  either  of  them  shall  have  power  to  enter  and 
view  any  premises. 

All  superintendente  of  police,  chief  constables, 
headboroughs,  gaolers,  constables,  and  bailiffs 
shall  and  they  are  required  to  ^ve  tiieir  aid  and 
assistance  to  the  said  Commissioners  in  the  exe- 
cution of  their  office. 

The  gaoler  or  other  chief  officer  of  any  prison 
refusing  to  receive  into  his  prison  any  prisoner 
committed  thereto  in  pursuance  of  this  Act  shall 
incur  a  penalty  not  exceeding  five  pounds,  to  be 
recovered  summarily  for  every  day  during  which 
such  refusal  continues. 

Every  examination  of  witnesses  under  this  Act 
shall  be  conducted  in  public,  and  due  notice  shall 
be  given  of  the  time  and  place  of  holding  the 
same,  but  with  power  to  the  Commissioners  to 
adjourn  any  meeting  from  any  one  place  or  time 
to  another  as  occasion  may  require. 

Any  one  Commissioner  may  hold  inquiries  for 
the  purpose  of  this  Act  sitting  alone,  and  exercise 
singly  all  the  powers  which  by  this  Act  may, 
when  the  two  Commissioners  are  sitting  together, 
be  exercised  by  both  or  either  of  them,  except 
only  the  power  of  punishing  persons  guilty  of 
contempt,  which  power  shall  not  be  exercised  by 
one  Commissioner  sitting  alone,  unless  by  order 
of  one  of  Her  M^esty's  Principal  Secretaries  of 
State. 

7,  Any  person  examined  as  a  witness  in  an 
inquiry  under  this  Act  who  in  the  opinion  of  the 
Commissioners  makes  a  full  and  true  disclosure 
touching  all  the  matters  in  respect  of  which  he  is 
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examined,  shall  receive  a  certificate  nnder  the 
hand  of  such  Commissioners  stating  that  the 
witness  has  upon  his  examination  made  a  full 
and  true  disclosure  as  aforesaid ;  and  if  any  civil 
or  criminal  proceeding  be  at  anj  time  thereafter 
instituted  against  such  witness  in  respect  of  any 
matter  touching  which  he  has  been  so  examined, 
the  tribunal  befbre  which  such  proceeding  is 
instituted  shall,  on  the  production  and  proof  of 
the  certificate,  stay  the  proceeding,  and  may  in 
its  discretion  awara  to  such  witness  any  costs  he 
may  have  been  put  to  by  the  institution  of  the 
proceeding;  provided  that  no  evidence  taken 
under  this  Act  shall  be  admissible  against  any 
person  in  any  civil  or  criminal  proceeding  what- 
ever, except  in  the  case  of  a  witness  who  may  be 
accused  of  having  given  false  evidence  before  the 
Commissioners  conducting  the  inquiry  under  thia 
Act. 

8.  Every  ])erson  who,  upon  examination  upon 
oath  or  affinnation  in  any  inquiry  under  this  Aci, 
wilfully  gives  tUse  evidence,  shall  be  Uabls  to  the 
penalties  of  peijury. 

9.  The  reasonable  expenses  incurred  by  any 
person  who  may  be  summoned  to  appear  to  give 
evidence  in  any  inquiry  under  this  Act,  according 
to  a  scale  to  be  approved  by  the  Commissioners 
of  Her  Majesty's  Jureasury,  may  be  allowed  and 
paid  to  such  person  upon  a  certificate  under  the 
nands  or  hand  of  both  or  one  of  the  Commis- 
sioners conducting  the  inquiry  under  this  Act^ 
and  shall  be  deemed  to  be  expenses  incurred  by 


the  Commissionen  for  the  purposes  of  tlior 
Commission,  and,  togeUier  with  all  inddsntal 
expenses  of  tiie  inquiry  directed  by  tlus  Act,  slnll 
be  paid  by  the  said  Commissioneis  of  theT^wsmy 
out  of  motleys  provided  by  Parliament. 

10.  The  Commissioners  in  conducting  an  in- 
quiry under  this  Act  shall  have  such  and  the 
uke  protection  and  privileges,  in  case  of  any 
action  brought  against  them  for  any  act  done  or 
omitted  to  be  done  in  the  execution  of  their  doty, 
as  is  now  by  law  given  by  any  Act  or  Acts  now 
or  hereafter  to  be  in  force  to  justices  acting  in 
execution  of  their  office. 

11.  Service  upon  any  person  of  a  summoni 
under  this  Act  may  be  made  by  leaving  the 
summons  at  his  usual  or  last  known  pliwe  of 
abode  or  of  business. 

12.  No  person  shall  be  liable  to  any  suit,  action, 
indictment,  or  proceeding  by  reason  of  his  pub- 
lishing a  true  account  of  any  evidence  taken  by 
the  CommisaioDers  or  of  any  report  of  the  Com- 
missioners. 

13.  No  action  shall  be  brought  against  any  of 
the  Commissioners  appointed  to  conduct  an  in- 
quiiy  under  this  Act,  or  any  other  person  whom- 
soever, for  any  thing  done  in  the  execution  of 
his  duty  under  this  Act,  unless  such  action  be 
brought  within  six  calendar  months  next  after 
the  (Uitng  of  such  thing. 


Chap.  106. 
Sanitary  Act  (Dublin)  Amendment. 


ABSTRACT  Or  THK  ENACTMENTS. 

1.  Public  Work*  Loan  Cotrnnisdonert  may  advance  to  town  comet/  a  sum  not  excet^Sng 

350.0001.  far  purification  qf  Lffey,  SfC. 

2.  Application  of  money*  raited  under  thi*  Act. 
■  3.  Repayment  (f  advance*. 

4.  Payment  of  expense*  incurred  in  the  execution  of  Aet. 
6.  Arrears  may  be  enforced  by  appointment  of  a  receiver. 


An  Act  to  amend  the  Sanitary  Act, 
1866,  80  far  as  relates  to  the  city  of 
Dublin.  (10th  August  1870.) 

Whbbkas  under  the  provisions  of  the  Sanitary 
Act,  1866,  the  right  honourable  the  lord  mayor, 
aldermen,  and  burgesses  of  the  city  of  Dublin, 
acting  by  the  town  council  of  the  said  city,  are 


the  sewer  authority  within  the  said  city  for  the 
purposes  of  the  said  Act  and  of  the  Sewage 
Utilization  Act,  1866,  and  are  also  the  nuisance 
authority  for  executing  the  Nuisance  Reaaoval 
Acts,  as  the  same  are  made  applicable  to  Ireland 
by  tiie  said  Sanitary  Act,  1865 : 

And  whereas  for  the  purpose  of  carrying  the 
said  Acts  into  effect  it  is  necessary  that  the  River 
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Liffey  shcmld  be  made  pun  and  the  main 
dminai^  of  the  said  dty  should  be  perfected, 
and  that  the  works  necessary  for  the  purposes 
afareaaid  should  be  executed,  and  that  to  defray 
the  expenses  wUeh  will  be  incurred  in  the  exe- 
cution of  the  said  works  the  Public  Works  Loan 
CJommissioners,  as  defined  by  the  Public  Works 
.  Loan  Act,  1853,  should  advance  to  the  said  town 
council  moneys  to  the  amount,  upon  the  security 
and  in  the  manner  by  this  Act  authorised : 

And  whereas  for  the  purposes  aforesaid  it  is 
necessary  to  amwd  the  Sanitary  Act,  1866 : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majestv,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Ck>mmons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows ;  (that  is  to  say,) 

1.  The  Public  Works  Loan  Commissioners,  as 
defined  by  the  Public  Works  Loan  Act,  1853, 
may,  if  they  think  fit,  advance. to  the  said  town 
council  of  the  city  of  Dublin,  upon  the  security 
of  the  rate  or  fund  out  of  which  expenses  incurred 
by  the  said  town  council  as  the  sewer  and 
nuisance  authority  within  the  said  city  under  the 
SanitaiT  Act,  1866,  may  be  defrayed,  any  sum  or 
sums  of  money  not  ezceedinf;  in  the  whole  three 
hundred  and  fifty  thousand  pounds,  to  be  applied 
by  the  said  town  council  in  the  execution  or  the 
works  necessary  for  the  purpose  of  purifying  the 
said  River  Liffey_  and  completing  the  main  Man- 
age of  the  said  city  of  Dublin. 

2.  The  said  town  conndl  of  the  city  of  Dublin 
shall  apply  all  moneys  raised  under  the  authority 
of  this  Act  in  payment  of  the  expenses  incurred 
in  the  execution  of  the  said  works  necessary  for 
the  purification  of  the  River  Liffey  and  the  com* 
pletion  of  the  said  main  drainage  of  the  said  city 
of  Dublin  and  incident  thereto,  and  to  or  for  no 
other  purpose  whatsoever. 

3.  Notwithstanding  anything  in  the  Public 
Works  Loan  Act,  1853,  contained  to  the  oontrarf, 
all  moneys  advanced  under  the  authority  of  this 
Act  shall  be  teptii  in  manner  following ;  (that  is 
to  say,) 

So  long  as  any  principal  money  or  interest 
shall  remain  unpfud  the  said  town  council  of 
the  city  of  Dublin  shall,  in  every  year,  from 
the  date  of  each  advance,  pay  to  the  said 


Public  Works  Loan  Commissioners  such 
annual  sum  as  shall  be  equivalent  to  the 
sum  of  five  per  cent,  per  annum  upon 
amount  of  such  advance,  and  such  annual 
sum  shall  be  applied  first  in  payment  of 
interest  on  the  amount  remaining  unpaid  in 
respect  of  such  advance  at  the  rate  of  four 
per  cent,  per  annum,  and  next  in  or  towards 
.  discharge  of  the  principal  of  such  advance  : 
Every  sudi  annual  sum  shall  be  paid  in  two 
equal  half-yearly  instalments,  the  first  of 
such  instalments  to  be  paid  six  months  after 
the  date  of  the  advance  in  respect  of  which 
the  same  shall  be  payable. 

4.  The  expenses  incurred  by  the  said  town 
council  of  the  city  of  Dublin  in  carrying  this  Act 
into  effect,  and  in  repaying  all  nwneya  advanced 
under  the  authority  of  the  same,  sh^  be  deemed 
to  be  expenses  incurred  by  the  said  town  council 
in  carrying  into  effect  the  said  Sanitary  Act,  1866, 
and  the  Nuisance  Remoival  Acts,  and  shall  be 
paid  out  of  the  same  rate  or  iiind  and  in  like 
manner  in  every  respect. 

6.  In  case  the  said  town  council  shall  not  pay 
any  such  half-yearly  payment  as  aforesaid  within 
thirty  days  after  the  same  shall  be  due,  the  said 
Public  Works  Loan  Commissioners  may,  in  addi- 
tion to  any  other  remedies,  enforce  payment  of 
the  same  by  the  appointment  of  a  receiver,  and  it 
shall  be  lawful  for  such  receiver  to  apply  to  the 
Court  of  Queen's  Bench  in  Ireland  for  a  writ  of 
mandamus  to  compel  the  said  town  council  to 
make  and  cause  to  be  levied  such  rate  or  rates  as 
they  are  authorised  to  make  for  the  purposes  of 
the  Sanitary  Act,  1866,  and  the  Nuisances  Re- 
moval Acts,  of  such  amount  as  shall  be  sufficient 
to  make  good  any  deficiency  in  the  funds  appli- 
cable to  the  payment  of  such  interest,  and  so 
A:om  time  to  time ;  and  the  said  court  is  hereby 
authorised,  on  cause  duly  shown,  to  order  and 
direct  such  writ  of  mandamus  to  iasue,  and  if  and 
when  the  same  shall  be  made  peremptory,  the 
town  council  shall  and  they  are  hereby  authorised 
and  required  to  make  or  cause  to  be  levied  such 
rate  or  rates  of  such  amount,  or  as  near  thereto  as 
may  be,  as  shall  be  sufficient  to  pay  the  amount 
due,  and  the  costs  and  expenses  attending  the 
recovery  of  the  same. 


Digitized  by 


Google 


478 


STATUTES  OF  THE  REALM. 


[OHAP.  107. 


Chap.  107. 
Censtu. 


ABSTRACT  OP  THB  BNACTMEMTS. 

1.  Secretary  of  State  to  ti^erintend  the  takinff  of  tie  censui. 

2.  Registrar's  tub-districts  to  le  formed  into  enumerator's  divisiont. 

3.  Enumerators  to  be  appointed. 

4.  Householders  schedules  to  be  left  at  dwelUng -houses.    Occupiers  to  Jill  up  the  schedules  and  sign  md 

deliver  them  to  the  enumerator.     Penaltf  forneglect, 

5.  Schedules  to  be  collected  from  house  to  house,  and  corrseted  \f found  to  be  erroneous. 

6.  Enumerators  to  take  an  account  of  houses.  Sec,  and  to  distinguish  the  boundaries  (^parishes, 

boroughs,  SfC.    Enumerators  to  deliver  their  books,  with  the  householders  schedules,  to  the  registrar. 

7.  Registrars  to  verify  the  enumerators  books. 

8.  Superintendent  registrars  to  examine  the  enumerators  books,  and  return  them  to  the  Registnr 

General. 

9.  An  abstract  of  returns  to  be  printed,  and  laid  before  Parliament. 

10.  Masters,  SfC.  of  gaols,  Sfc.  to  be  appointed  enumerators  of  the  inmates  thertqf. 

1 1 .  Overseers,  peace  officers,  and  relieving  officers  of  unions  formed  under  4  ^  5  W.  4.  c.  76.  bound  to 

act  as  enumerators. 

12.  Returns  of  persons  travelling  or  on  shipboard,  or  not  m  houses. 

13.  Table  of  allowances  to  enumerators  and  others. 

14.  Payments  to  be  certified  to  the  registrar  general. 

16.  Manner  in  which  the  payments  shall  be  made  to  persons  en^loyed  in  execution  of  this  Act  M  England. 

16.  Penalty  on  persons  for  wilful  drfault. 

1 7.  Penalty  for  r^fusinp  information  or  giving  false  answers. 

18.  Recovery  ofpenaltus. 

19.  Interpretation  of  terms. 


An  Act  for  taking  the  Census  of  Eng- 
land. (lOfch  August  1870.) 

Whbrxas  it  is  expedient  to  take  the  census 
of  England  in  the  year  one  thousand  eight  hun- 
dred and  seventy-one : 

Be  it  enacted  hy  the  Queen's  most  Excellent 
M^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliunent  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  One  of  Her  Miyesty's  Principal  Secretaries 
of  State  shall  hare  the  care  of  superintending 
the  taking  of  the  cMisus,  and  shall  cause  to  Iw 
prepared  and  printed,  for  the  use  of  the  persons 
to  he  employed  in  taking  it,  such  forms  and 
instructions  as  he  shall  deem  neoessanr,  and  the 
Registrar  General  shall  issue  all  such  forms  and 
instructions  to  the  persons  for  whose  use  ther 
shall  be  intended;  and  all  the  expenses  whicn 
shall  be  incurred  by  authority  of  such  Secretary 
of  State,  with  the  consent  of  the  Commissioners 
of  the  TVeasury,  under  this  Act,  shall  be  paid  out 
of  such  moneys  as  shall  be  provided  by  Parlia- 
ment for  that  purpose. 

2.  Every  registrar's  sub-district  in  England 
shall  be  formed  into  enumerator's  divisions  ac- 
cording to  instructions  to  be  prepared  by  or 
under  the  direction  of  such  Secretary  of  State, 


who  shall  cause  a  sufficient  number  Of  copies  of 
such  instructions  to  be  sent  to  eveiT  registrar  of 
births  and  deaths  in  England ;  and  the  r^stnrs, 
with  all  convenient  speed,  shall  divide  the  several 
•ub-districts  into  enumerator's  divisions  accord- 
ing to  such  instructions,  and  subject  in  each  case 
to  be  revised  by  the  superintendent  registrar,  and 
to  the  final  revision  and  approval  of  the  said 
Registrar  General. 

3.  The  several  r^strars  of  births  and  deaths 
in  England  shall  miake  and  return  to  their  re- 
spective superintendent  registrars  a  list  contain- 
ing the  names  and  places  of  abode  of  a  sufficient 
number  of  persons,  duly  qualified  aooording  to 
instructions  to  be  prepared  by  or  under  the 
direction  of  such  Secretary  of  State,  to  act  as 
enumerators  within  their  several  sub-districts, 
and  such  persons,  when  approved  of  by  the 
superintendent  registrar,  shall  be  appointed  by 
him  enumerators  for  taking  the  census,  subject 
nevertheless  to  the  approval  of  the  said  Registrar 
General ;  and  the  registrar,  with  the  approval  of 
the  superintendent  registrar,  shall  assign  a  divi- 
sion to  each  enumerator,  and  shall  distribute 
to  the  several  enumerators  in  his  sub-district  the 
forms  and  instructions  which  shall  have  been 
issued  for  that  purpose  by  the  Registrar  General, 
and  shall  personally  ascertain  Uiat  each  enu- 
merator thoroughly  understands  the  manner  in 
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which  the  duties   required  of  him  are  to  be 
performed. 

4.  Schedules  shall  be  prepared  hj  or  under 
the  direction  of  such  SecretuT'  of  State  for  the 
purpose  of  being  filled  up  by  or  on  behalf  of 
the  several  occupiers  of  dwelling-houses  as  herein- 
after provided,  with  particulars  of  the  name,  sex, 
■ge,  rank,  profession  or  occupation,  condition, 
rdation  to  head  of  family,  and  birthplace  of 
everr  Hving  person  who  abode  in  every  house 
on  the  night  of  Sunday  the  second  day  of  April 
one  thousand  eight  hundred  and  seventy-one, 
and  also  whethw  any  were  blind,  or  deaf  and 
dumb,  or  imbecile  or  lunatic  ;  and  the  registrars 
in  England  shall  in  the  course  of  the  week 
ending  on  Saturday  the  first  day  of  April  in  the 
year  one  thousand  eight  hundred  and  seventy- 
one  leave  or  cause  to  be  left  at  every  dwelling- 
house  within  their  respective  sub-districts  one  or 
more  of  the  said  schedules  for  the  occupier  or 
occupiers  thereof  or  of  any  part  thereof,  and 
upon  every  such  schedule  shall  be  plainly  ex- 
pressed that  it  is  to  be  filled  up  by  the  occupier  of 
>uch  dwelling-house,  (or  where  such  dwelling- 
house  is  let  or  sub-let  in  different  stories  or 
apartments,  and  occupied  distinctly  by  difilearent 
persons  or  families,  by  the  occupier  of  each  such 
distinct  story  or  apartment,)  and  that  the  enu- 
merator will  collect  all  such  schedules  within  his 
division  on  the  Monday  then  next  following; 
and  every  occupier  of  any  dwelling-house,  or  of 
any  distinct  story  or  apartment  in  any  dwelling- 
house,  with  or  for  whom  any  such  schedule  shall 
have  been  left  as  aforesaid,  shall  fill  up  the  said 
schedule  to  the  best  of  his  or  her  knowledge  and 
belief,  so  far  as  relates  to  all  persons  dwelling 
in  the  house,  story,  or  apartment  occupied  by 
him  or  her,  and  shall  sign  his  or  her  name  there- 
unto, and  shall  deliver  the  schedule  so  filled  up, 
or  cause  the  same  to  be  delivered,  to  the  enu- 
merator when  required  so  to  do ;  and  every  such 
occupier  who  shall  wilfully  refuse  or  without 
lawful  excuse  neglect  to  fill  up  the  said  schedule 
to  the  best  of  his  or  her  knowledge  and  belief, 
or  to  sign  and  deliver  the  same  as  herein  required, 
or  who  sh^l  wilfully  make,  sign,  or  deliver,  or 
cause  to  be  made,  signed,  or  delivered,  any  false 
return  of  all  or  any  of  the  matters  specified  in 
the  said  schedule,  shall  forfeit  a  sum  not  more 
than  five  pounds  nor  less  than  twenty  shillings. 

6.  The  enumerators  shall  visit  every  house  in 
their  respective  divisions,  and  shall  collect  all 
the  schedules  so  left  within  their  division  from 
house  to  house,  so  fiir  as  may  be  possible,  on 
Monday  the  third  day  of  Apnl  in  the  year  one 
thousand  eight  hundred  and  seventy-one,  and 
shall  complete  such  of  the  schedules  as  upon 
delivery  thereof  to  them  shftU  appear  to  be  defec- 
tive, and  correct  such  u  they  shall  find  to  be 


erroneous,  and  shall  copy  the  schedules,  when 
completed  and  corrected,  into  books  to  be  pro- 
vided them  for  that  purpose,  and  shall  add 
thereunto  an  account,  according  to  the  best  in- 
formation which  they  shall  be  able  to  obtain,' of 
all  the  other  persons  living  within  their  division 
who  shall  not  be  included  in  the  schedolea  ao 
collected  by  them. 

6.  Every  enumerator  shall  also  take  an  account 
of  the  occupied  houses,  and  of  the  houses  then 
building  and  therefore  uninhabited,  and  also  of 
all  other  uninhabited  houses  within  his  division, 
and  shall  also  take  an  account  of  all  such  par- 
ticulars herein-before  mentioned,  and  none  others, 
according  to  the  fDrms  and  instructions  which 
may  be  issued  under  this  Act ;  and  in  the  book 
into  which  he  shall  have  copied  the  householders 
schedules  and  other  particiuars,  as  herein-before 
directed,  each  enumerator  shall  distinguish  the 
several  parishes  within  his  division,  or  such  parts 
thereof  as  shall  be  within  his  division,  and  shall 
also  distinguish  those  parishes  or  parts  of  parishes 
within  his  division  which  are  within  the  limits 
of  Hiy  city  or  borough  returning  or  contributing 
to  return  a  member  or  members  to  servo>  in 
Parliament,  or  of  uiy  incorporated  city  or  borough, 
or  of  any  town  within  the  jurisdiction  of  a  local 
board,  or  of  anv  commissioners  intrusted  by  a 
local  Act  with  draining,  cleansing,  lighting,  or 
improving  the  town,  or  of  any  ecclesiastical 
district,  or  of  any  area  prescribed  in  Uiat  behalf 
by  the  instructions,  and  shall  deliver  such  book 
to  the  registrar  of  the  sub-district,  together  with 
the  householders  schedules  collected  by  him,  and 
shall  sign  a  form  or  declaration  to  the  effect  that 
the  said  book  has  been  truly  and  faithfully  filled 
up  by  him,  and  that  to  the  beat  of  his  know- 
ledge the  same  is  correct,  which  form  of  decla- 
ration shall  be  prepared  by  or  under  the  direction 
of  such  Secretary  of  State,  and  issued  by  the 
Registrar  General  with  the  forms  and  instructions 
aforesaid. 

7.  The  registrar  to  whom  such  enumerators 
books  shall  be  delivered  shall  examine  the  same, 
and  shall  satisfy  himself  that  the  instructions  in 
each  case  have  been  punctually  fulfilled,  and  if 
not  shall  cause  any  defect  or  inaccuracy  in  the 
said  book  to  be  supplied  so  far  as  may  be  pos- 
sible; and  when  the  books  shall  have  been 
made  as  accurate  as  is  possible  the  registrar 
shall  deliver  them  to  the  superintendent  regis- 
trar of  his  sub-district,  and  thereafter  shall  trans- 
mit the  householders  schedules  to  the  Registrar 
General. 

8.  The  superintendent  registrar  shall  examine 
all  the  books  which  shall  be  so  delivered  to  him, 
and  shall  satisfy  himself  how  far  the  registrars 
have  duly  perfwrned  the  duties  required  of  tiiem 
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by  this  Act,  and  shall  cause  way  inaocimeies 
which  he  shall  discover  in  such  books  to  be 
corrected  bo  far  as  may  be  possible,  and  shall 
return  on  or  before  the  first  day  of  May  one 
thousand  eight  hundred  and  seventy-one,  or  sndt 
other  day  as  mar  be  fixed  by  the  Registrar 
GenenJ,  all  the  books  which  shall  have  been 
delivered  to  him  to  the  Registrar  General  for  the 
use  of  such  Secretary  of  State. 

9.  The  Secretary  of  State  shall  oaose  an  abstract 
to  be  made  of  the  said  returns ;  and  such  abstract 
shall  be  printed,  and  laid  befiae  both  Houses 
of  Parliaiuent  within  twelve  calmdar  months  next 
after  the  fint  day  of  June  in  the  year  one  thou-, 
sand  eight  hundred  and  seventy-one,  if  Parlif^ 
ment  be  sitting,  or  if  Parliament  be  not  sitting, 
then  within  the  first  fourteen  days  of  the  Session 
then  next  ensuing. 

10.  The  master  or  keeper  of  every  gaol,  prison, 
or  house  of  correction,  workhouse,  nospital,  or 
lunatic  asylum,  and  of  every  public  or-  charitable 
institution,  which  shall  be  determined  upon  by 
the  said  Registrar  General,  shall  be  the  enurae- 
ratw  of  the  inmates  thereof,  and  shall  be  bound 
to  conform  to  such  instructions  as  shall  be  sent 
to  him  by  the  authority  of  one  of  the  said  Secre- 
taries of  State  for  obtaining  the  returns  required 
by  this  Act,  so  far  as  may  be  practicable,  with 
respect  to  such  inmates. 

11.  The  overseers  of  the  poor  in  everjr  parish 
in  England,  and  the  constables,  tithingmen, 
headboroughs,  or  other  peace  officers  for  sneh 
parishes,  and  the  relieving  officers  in  any  union 
or  parish  not  in  union  with  a  board  of  guardians 
acting  under  the  provisions  of  an  Act  passed  in 
the  mlh  vear  of  King  William  the  Fourth,  in- 
tituled "  An  Act  for  the  amendment  and  better 
"  administration  of  the  laws  relating  to  the  Poor 
"  in  England  and  Wales,"  or  the  Acts  amend- 
ing the  same,  shall  be  bound  to  act  as  enume- 
rators nnder  this  Act  within  their  respective 
parishes  and  unions,  if  required  so  to  act  oy  one 
of  the  said  Secretaries  of  State,  and  where  they 
shall  so  act  shall  be  entitled  to  allowances  as 
enumerators  under  the  provisions  of  this  Act; 
and  every  such  overseer,  relieving  officer,  con- 
stable, titningman,  headborough,  and  other  peace 
officer  who  shall  refuse  or  wilfully  neglect  so  to 
act,  and  duly  to  perform  the  duties  required  of 
the  said  enumerators  by  this  Act,  shall  for  every 
such  offence  forfeit  a  siun  not  more  than  ten 
potmds  nor  lees  than  fire  pounds. 

12.  The  Secretary  of  State  shall  obtain,  by 
such  ways  and  means  as  shall  appear  to  him  best 
adapted  for  the  purpose,  returns  of  the  particulars 
required  by  this  Act  with  respect  to  all  persons 
who  during  the  said  night  of  Sunday  the  second 


day  of  Apiil  were  irarellii^  or  on  shipkond,  or 
for  any  other  leiaon  were  not  abiding  in  any 
bouse  of  which  account  is  to  be  taken  br  the 
enumerators  and  other  persons  as  aforesaid,  and 
shall  ladude  sneh  returns  in  the  mbatoact  to  be 
made  by  him  aa  aforesaid. 

13.  One  of  the  said  Secretaries  of  State  Aall 
cause  to  be  prepared  a  table  of  allowances  to  be 
made  to  tiie  seveial  ennmerators,  registtaes, 
superintendent  registrars,  and  other  persons  in 
Eiwknd  employed  in  the  ezecutioii  of  tins  Act; 
and  such  table,  when  approved  by  the  Connnia- 
sioners  of  Her  Migesty's  Treasury,  shall  be  Uid 
before  both  Houses  of  ParUanient  oa  or  befon; 
the  first  day  of  March  one  tiioanwid  eight  hon- 
dred  aod  sevmty-ooe,  if  Parliament  be  sittiBg, 
or  tf  Pailiainent  be  not  sitting,  then  withia  the 
first  fouitecn  days  of  t^  sesaian  'then  -nest 
ensuing. 

14.  The  superintendent  registrar  of  every  dis- 
trict in  England  shall  within  one  calendar  month 
next  after  the  taking  of  the  census  certify  to  the 
said  Registrar  General  the  totsl  amount  of  the 
allowances  to  which  he,  and  the  registrars,  enu- 
merators, and  other  persons  in  that  district,  are 
respectively  entitled  according  to  the  said  table. 

15.  The  Commissioners  of  Her  Majesty's  Trea- 
ihirr  shall,  through  the  R^istrar  General,  pay  to 
each  superintendent  registrar,  out  of  the  monevs 
provideti  by  Parliament  for  that  purpose,  the 
whole  amount  of  the  allowances  to  whica  the  said 
superintendent  registrar,  and  the  registrars,  enu- 
merators, and  other  persons  in  each  district,  are 
severally  entitled  according  to  the  said  table ;  and 
each  sujierintendent  registrar  shall  pay  over  to 
the  registrars  in  his  district  the  allowances  to 
which  they  the  said  registrars  are  entitled,  and 
shalt  also  pay  over  or  cause  to  be  paid  over  to  the 
enumerators  and  other  persons  in  his  district  the 
allowances  to  which  tliey  are  severally  entitled 
Bocording  to  the  said  table ;  and  the  receipts  to 
begi't'en  by  the  enumerators  and  other  persons 
and  registrars  for  payment  of  their  said  allowances 
shall  be  delivered  to  the  superintendent  registrar, 
who  shall  transmit  the  same,  together  with  the ' 
receipt  for  his  own  allowance,  to  the  Registrar 
General:  Pronded  always,  that  no  such  payment 
shall  be  made  to  any  enumerator  or  other  person 
who  shall  he  required  to  act  as  an  enxrmerator 
under  this  Act,  but  upon  production  of  a  certi- 
ficate under  the  hand  of  the  registrar  that  the 
duties  required  of  such  enumerator  or  other  \ ' 
person  acting  as  enumerator  by  this  Act  hove 
been  faithfully  performed,  and  the  like  certificate  " 
shall  he  required  under  the  hand  of  the  snperin- ' 
tendent  registrar  with  respect  to  the  registrar  ' 
before  any  payment  shall  be  made  to  the  registrar, 
and  the  like  certificate  under  the  hand  of  the  said 
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RflgistHur  Cieneral  with  respect  to  th«  supednten- 
dent  registrar  before  any  payment  shall  be  made 
to  the  superintendent  rogutrar. 

16.  Eveiy  superintendent  m^^istittr  Mid  registrar, 
and  every  enumerator  and  othev  person  who  is 
bound  under  this  Act  if  required  to  act  as  enu- 
merator, mskinK  wilful  ttefsult  in  any  of  the 
matters  required  of  them  respeotively  by  this  Act, 
or  making  any  imUiiUy  false  dedaraton,  shall 
for  every  such  wilful  de&ult  or  false  declaration 
forfeit  a  sum  not  exceeding  five  pounds  nor  leas 
than  two  pounds. 

17.  The  eaumeiators  and  other  persons  em- 
ployed in  the  execution  of  this  Act  shall  ))0 
auiaoiised  to  ask  all  suck  questions  as  shall  be 
directed  in  any  instructions  to  be  prepared  by  or 
under  the  direction  of  the  said  Seoretair  of  ^te 
which  shall  be  necessary  for  obtaining  we  returns 
required  by  this  Act ;   and  eveiy  person  lefuuog 


to  answer  or  wilfiiUy  givimc  a  fake  vAvittt  ta 
such  questions  or  any  of  them  shall  for  eveiy 
such  refusal  or  wilfully  false  answer  f6rfeit  a 
sum  not  exceeding  five  pounds  nor  less  than 
twenty  shillings. 

18.  All  penalties  imposed  by  this  Act  shall  be 
recovered  in  a  summary  manner  befbre  two 
justices  of  the  peace  having  juriidiotion  in  the 
county  or  place  where  the  offence  is  conunitted 
in  the  manner  prescribed  by  law  in  this  behalf. 

19.  In  the  ^onstmction  of  this  Act  the  term 
palish  msans  a  place  for  which  a  sepawte  poor 
rate  is  or  eon  be  made,  and  has  in  the  metropolis 
the  same  meaBiogas  in  "  The  Metropolis  Manage- 
ment Act,  1865,"  and  the  words  "  dwelling-house" 
shall  inehida  aU  buildings  and  tenements  of  «Hhioh 
the  whole  or  anv  part  shall  be  used  tar  the  pur* 
pose  of  human  habitation. 


ChaI".  108. 
Censta  {Scotland). 


ABSTRACT  OF  THK  KNACTMKNTS. 

1 .  Secretary  of  State  to  superintend  ceuius. 

2.  Copy  of  this  Act  to  be  sent  to  every  sheriff  in  Scotlaad. 

3.  Regutrurs  districts  to  be  formed  into  enumerators  divisions. 

4.  Enumerators  to  be  appointed. 

5.  Householders  scliediues  to  be  left  at  dwelling-hoiises.     Occupiers  to  Jill  up  the  schedules,  and  sign  and 

return  them  to  the  enumerator.    Penally  for  neglect. 

6.  Schedules  to  be  collected  from  house  to  house,  and  corrected,  if  found  to  be  erroneous. 

7.  Enumerators  to  take  an  account  of  houses,  tfc,  and  to  distinguish  the  boundaries  qf  parishes  and 

burghs.    Enumerators  to  deliver  their  books,  teith  the  householders  schedules,  to  the  regi$trar. 

8.  Registrars  to  verify  the  enumerators  looks,  and  deliver  them  to  the  sheriff',  SfC, 

9.  Returns  to  be  given  to  the  sheriffs  of  counties  and  chief  magistrates  of  burgks. 

10.  Sheriffs  (if  counties  and  chief  magistrates  of  burghs  to  receive  the  returns,  and  transmit  them  to  the 

Registrar  General. 
M.  An  abstract  of  returns  to  be  printed  and  laid  htfore  Parliament. 

12.  Masters,  ^c.  of  gaols,  SfC.  to  be  appointed  enumerators  of  the  inmates  thereof. 

13.  Returns  of  houseless  poor  and  of  persons  travelling  or  on  shipboard- 

14.  Table  qf  allowances  to  enumerators  and  other  persons  employed. 

15.  Payments  to  be  certified  to  the  Registrar  General. 

16.  Manner  in  vihich  the  payments  shall  be  made  to  persons  employed  in  execution  of  lUs  Act. 

17.  Penalty  for  wiyrul  default. 

18.  Penalty  for  refumn^  information  or  giving  false  answers. 

19.  Recovery  and  appheation  of  penalties. 

20.  Interpretation  of  terms. 


Vol.  XLVIII.— Law  Jour.  Stat. 
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An  Act  for  taking  the  Census  in  Scot- 
land. (10th  August  1870.) 

Whkbeas  it  is  expedient  to  take  the  census  of 
Scotland  in  the  year  one  thousand  eight  hundred 
and  serenty-one : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  adnce  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  One  of  Her  Majesty's  Principal  Secretaries 
of  State  shall  have  the  care  of  superinteading  the 
taking  of  the  census  of  Scotland,  and  shall  cause 
to  be  prepared  and  printed,  for  the  use  of  the 
persons  to  be  employed  in  taking  it,  such  forma 
and  instructions  as  he  shall  deem  necessary,  and 
the  Registrar  General  for  Scotland  shall  issue  all 
such  forms  and  instructions  to  the  persons  for 
whose  use  they  shall  be  intended ;  and  all  the 
expenses  which  shall  be  incurred  by  authority  of 
such  Secretary  of  State,  subject  to  the  sanction 
of  the  Ck)mmissioners  of  Her  Majesty's  Treasury, 
under  this  Act,  shall  be  paid  out  of  such  moneys 
as  shall  be  provided  by  Parliament  for  that 
purpose. 

2.  The  Registrar  General  for  Scotland  shall 
send  a  printed  copy  of  this  Act  to  the  sheriff  of 
every  county  in  Scotland,  and  to  the  chief  mafps- 
irate  of  every  royal  burgh,  and  of  every  parlia- 
mentary burgh  having  magistrates,  in  Scotland. 

3.  Evenr  registrar's  district  in  Scotland  shall 
be  formed  into  enumerators  divisions  according 
to  instructions  to  be  prepwed  by  or  under  the 
direction  of  such  Secretary  of  State,  who  shall 
cause  a  sufficient  number  of  copies  of  such  in- 
structions to  be  sent  to  every  registrar  of  births, 
deaths,  and  marriages  in  Scotland ;  and  the 
registrars,  with  all  convenient  speed,  diall  divide 
the  several  districts  into  enumerators  divisions 
according  to  such  instructions,  and  subject  in 
each  case  to  be  revised  by  the  sheriff  of  the 
county  or  the  magistrates  of  the  burgh,  as  the 
case  may  be. 

4.  The  several  registrars  of  births,  deaths,  and 
marriages  in  Scotland  shall  make  and  return  to 
the  sheriff  of  the  county,  or  to  the  chief  magis- 
trate of  the  burgh,  as  the  case  may  be,  a  list 
containing  the  names  and  places  of  abode  of  a 
sufficient  number  of  persons,  duly  qualified  ac- 
cording to  instructions  to  be  prepared  by  or 
under  the  direction  of  such  Secretary  of  State,  to 
act  as  enumerators  within  their  several  districts, 
and  such  persons,  when  approved  of  by  the 
sheriff  or  magistrates,  shall  be  appointed  by  the 
registrar,  by  any  writing  under  his  hand,  enume- 
rators for  taking  the  census ;  and  the  registrar, 


with  the  like  approval,  dull  assup  a  divinon  to 
each  enumerator,  and  shall  ffistribute  to  tbe 
several  enumerators  in  his  district  the  forms  and 
instructions  which  shall  have  been  issued  for  that 
purpose  by  the  Registrar  General,  and  shall  per- 
sonally ascertain  that  each  enumerator  thovonghly 
understands  the  manner  in  wiadk  the  dntiei 
required  of  him  are  to  be  be  performed. 

6.  Sehedulefl  shall  be  prepared  by  or  under  the 
direction  of  such  Secretary  of  State  for  the  pur- 
pose of  being  filled  up  by  or  on  behalf  of  tbs 
several  occupien  in  dwelUng-housea  as  herein- 
after provided,  with  particulws  of  the  name,  sex, 
age,  rank,  profession  or  occupation,  conditiMj, 
relation  to  head  of  family,  and  birthplace  of  evexf 
living  person  who  abode  in  every  house  on  tlie 
night  of  Sunday  the  seeond  day  of  April  one 
thousand  eight  hundred  and  seventy-one,  and 
also  whether  any  were  blind,  or  deaf  and  dumb, 
or  imbecile  or  lunatic,  and  also  whether  any,  and 
how  many,  of  such  persons,  being  of  die  age  of 
from  five  to  thirteen  years,  were  in  regular  tiiesi* 
dance  at  school,  or  were  in  the  receipt  of  educatieB 
at  home  under  tutors  or  governesses,  and  the 
registrars  in  Scotland  shall  in  the  course  of  the 
week  ending  on  Saturday  the  first  day  of  April 
in  the  year  one  thousand  eight  hundred  and 
seventy-one  Wve  or  cause  to  be  left  at  ereiy 
dwelling-house  within  their  respective  districts 
one  or  more  of  the  said  schedules  for  the  occupier 
or  occupiers  thereof  or  of  any  part  thereof,  and 
upon  every  such  schedule  shall  be  plainly  ax- 
pressed  tlmt  it  is  to  be  filled  up  by  the  occupier 
of  such  dwelling-house,  (or  where  sueh  dwelling- 
house  is  let  in  different  stories  or  apartments,  and 
occumed  distinctly  by  different  persons  or  families, 
by  wie  occupier  of  each  such  distinct  stay  or 
apartment,)  and  that  the  enumerator  will  ooUeet 
idl  such  schedules  within  his  division  on  the 
Monday  then  next  following ;  and  every  occupier 
of  any  dwelling-house,  or  of  any  distinct  story  or 
aparbnent  in  any  dwelling-house,  with  or  for 
whom  any  such  schedule  shall  have  been  1^  as 
aforesaid,  shall  fill  up  the  said  schedule  to  t^ 
best  of  his  or  her  knowledge  and  belief,  so  far  as 
relates  to  all  persons  dwelling  in  the  house,  story, 
or  apartment  occupied  by  him  or  her,  and  shall 
sign  his  or  her  name  thereunto,  and  shall  delivet 
the  schedule  so  filled  up,  or  cause  the  same  to  be 
delivered,  to  the  enumerator  when  required  so  to 
do ;  and  every  such  occupier  who  shall  wilfully 
refuse  or  without  lawful  excuse  neglect  to  fill  up 
the  said  schedule  to  the  best  of  his  or  her  know- 
ledge and  belief,  or  to  sign  and  deliver  the  same 
as  herein  required,  or  who  shall  wilfully  make, 
sign,  or  deliver,  or  cause  to  be  made,  signed,  or 
delivered,  any  false  return  of  all  or  any  of  the 
matters  specified  in  the  said  schedule^  dhall 
forfeit  a  sum  not  more  than  five  pounds  nor  kfi 
than  twenty  shillings. 
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6.  The  entmiMators  eliall  visit  every  house  in 
their  respective  divisions,  and  shall  collect  all  the 
schedules  bo  left  within  their  division  from  house 
to  house,  so  far  as  may  be  possible,  on  Monday 
the  third  day  of  April  in  the  year  one  thousand 
eight  hundred  and  seventy-one,  and  than  com- 
plete such  of  the  schedules  as  upon  ddivety 
thereof  to  them  shall  appear  to  be  defective,  and 
correct  such  as  they  shall  find  to  be  erroneous, 
amd  shall  copy  the  schedules,  when  completed 
and  corrected,  into  books  to  be  provided  them  foi' 
that  purpose,  and  shall  add  thereunto  an  account, 
sceording  to  the  best  information  which  they 
ahdl  be  able  to  obtain,  of  all  the  other  persons 
living  within  their  division  who  shall  not  be 
kiduded  in  the  sehedulefl  so  collected  by  them. 

7.  Brety  enutnerator  shall  tisa  take  an  acocmirt 
of  the  occupied  houses,  and  of  the  houses  then 
building  and  therefore  uninhabited,  and  also  of 
afl  other  nninhabited  houses  within  his  division, 
Stating  the  number  of  rooms,  including  the 
kitcben,  if  any,  as  a  room,  having  a  window  or 
windows.  Hot  bring  windows  with  a  borrowed 
light,  in  each  dwdling-house,  and  shall  also  take 
an  account  of  all  euch  particulars  herein>before 
mentioned,  and  none  other,  as  bv  the  forms  and 
instructions  wliich  may  be  issued  under  this  Act 
Hbey  may  be  directed  to  inquire  into ;  and  in  the 
book  into  which  he  shall  have  copied  the  house- 
holders schedules  and  other  particulars,  as  herein- 
befbre  directed,  each  eniunerator  shall  distingrrish 
tile  several  parishes  and  places  maintaining  their 
own  poor  within  his  division,  or  such  parts 
thereof  as  shall  be  within  his  divinon,  and  shall 
also  distinguish  those  parishes  and  places  or 
parts  of  parishes  and  places  within  his  division 
which  are  within  the  limits  of  any  eity  or  burgh 
returning  or  contributing  to  return  a  member  or 
members  to  serve  in  Parliament,  or  any  royal 
burgh  or  any  buiwh  in  which  either  of  the 
Cteneral  Police  and  Improvement  Acts,  thirteenth 
and  fourteenth  Victoria,  chapter  tiiirty-three,  or 
twenty-fifth  and  twenty-sixth  Victoria,  chapter 
one  hundred  and  one,  has  been  adopted,  and 
shall  deliver  such  book  to  the  registrar  of  the 
district,  together  with  the  householders  schedules 
collected  by  him,  and  shall  sign  a  form  or  decla- 
ration to  the  efibct  that  the  said  book  has  been 
truly  and  faithfully  filled  up  by  him,  and  that  to 
the  best  of  his  knowledge  the  same  is  correct  so 
far  as  may  be  known,  which  form  of  declaration 
shall  be  prepared  by  or  under  the  direction  of 
such  Secretary  of  State,  and  issued  by  the  Regis- 
trar General  with  the  forms  and  instructions 
atforesaid. 

8.  The  registrw  to  who*  such  enumeration 
book  shall  l^  delivered  shall  examine  the  same, 
and  shall  satisfy'  himself  that  the  instructions  in 
each  case  have  been  punctually  fulfilled,  and  if 


not  shall  cause  any  defect  or  inaccuracy  in  the 
said  book  to  be  supplied  so  far  as  may  i^pear 
possible;  and  when  the  books  shall  have  been 
made  as  accurate  as  is  possible  the  regisiiar  shall 
deliver  them  to  the  sheriff  of  the  county  or  the 
chief  magistrate  of  the  burgh,  as  the  case  may  be, 
as  herein-after  provided. 

9.  The  sheriff  of  everjr  coiufy  and  tli(  chief 
magistrate  of  eveiy  royal  or  pcoliamentaiy  burgh 
in  Scotland  shall  appoint  a  time  or  timea,  which 
shall  not  be  earlier  than  the  eighth  nor  later  than 
the  twentv-second  day  of  April  one  thousand 
eight  hundred  and  8eveniy*«ne,  for  the  registnrg 
of  disMots  within  their  respective  jurisdietioni 
to  attend  at  their  respective  o&eeet  or  such  other 

glaees  as  they  may  appoint,  with  the  returns  to 
B  made  under  tins  Act,  of  which  times  and 
places  intimation  shall  be  given  to  the  registrars 
m  such  manner  as  shall  be  directed  oy  the 
sheriffs  and  magistrates  respectively,  who  shall 
then  and  there  receive  from  the  registrats  the 
returns  to  be  made  as  aforesaid,  and  cause  every 
registtar  to  make  a  declaration  to  the  effect  that 
the  sud  account  has  been  truly  and  faithfully 
taken,  and  that  to  the  best  of  his  knowledge  the 
same  is  correct ;  and  the  sheriffs  and  magistrates, 
if  they  see  cause,  may  examine  the  registrars 
touching  any  of  the  matters  to  which  the  returns 
relate,  and  shall  thereafter  direct  the  clerks  of 
their  respective  jurisdictions  to  endorse  ^e  same 
(if  not  previously  endorsed)  with  the  name  of 
the  county  and  district  thereof  wherein  the  parish 
or  place  therein  mentioned  is  situate,  or  otherwise 
(where  any  of  the  said  sheriffs  shall  think  proper) 
they  shall  direct  the  registrar  to  verify  the  said 
returns  before  any  justice  of  the  peaos  of  their 
respective  counties,  and  thereafter  to  transmit  tb* 
same  previously  to  the  said  twenty-oeoond  day  oS 
April  in  any  convenient  manner  to  the  said 
sheriffs,  who  shall  direct  the  same  to  bt  endoreed 
W  aforesaid. 

10.  The  sheriffs  of  counties  and  the  chief 
magistrates  of  royal  or  parliamentary  burghs  in 
Scotland  shall,  on  or  before  the  third  day  S  May 
one  thousand  eight  hundred  and  seventy-one, 
transmit  the  several  original  enumeration  oooks 
by  them  recaved  from  the  rq(istrars  (together 
with  a  list  of  the  parishes  and  places  witnin  their 
respective  counties  and  burghs  from  whenoe  no 
returns  have  been  made  to  them)  to  the  oOLce  at 
the  Registrar  General  for  Scotland  for  the  use  of 
the  Secretaty  of  State !  Provided  always,  that  the 
Registrar  General  may  empower  the  said  sheriff^ 
or  chief  magistrates,  or  any  of  them,  on  a  special 
application  to  that  effect,  to  retain  ^e  said  enu- 
meration books  for  any  period  not  later  than  the 
fifteenth  day  of  May  of  the  said  year. 

11.  The  Secretary  of  State  shall  cause  an 
abstraot  to  be  made  of  the  said  returns ;  and 
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such  abttract  shnll  be  printed,  and  laid  before 
both  Houses  of  ParliameDt  within  twelve  calendar 
months  next  after  the  first  day  of  June  in  the 
year  one  thousand  ei^ht  hundred  and  seventy* 
one,  if  Parliament  be  sitting,  or  if  Parliament  be 
not  sittinf^,  then  within  the  first  fourteen  days 
of  the  session  then  next  ensuing. 

12.  The  master  or  keeper  of  every  saol,  prison, 
or  house  of  correction,  workhouse,  noapital,  or 
lunatic  asylum,  and  of  every  public  or  charitable 
institution,  which  shall  be  determined  upon  by 
the  said  Registrar  General,  shall  be  the  enume- 
rator of  the  inmates  thereof,  and  shall  be  bound 
to  conform  to  such  instructions  as  shall  be  sent 
to  him  by  the  authority  of  one  of  the  said  Secre- 
taries of  State  for  obtaining  the  returns  required 
by  this  Act,  so  far  as  may  be  praoticabW,  with 
respect  to  saoh  inmates. 

13.  The  Secretary  of  State  shall  obtain,  by 
such  ways  and  means  as  shall  appear  to  him  best 
adapted  for  the  purpose,  returns  of  the  particulars 
required  by  this  Act  with  respect  to  all  houseless 
persons,  and  all  persons  who  during  the  said 
night  of  Sunday  the  second  day  of  April  were 
travelliDg  on  shtpboaird,  or  for  any  other  reason 
were  not  abiding  in  any  house  of  which  aocount 
is  to  be  taken  by  the  euomerators  and  ot^er 
persons  as  aforesaid,  and  shall  include  such  ra- 
tiUBS  in  the  abstract  to  be  made  by  him  as 
aforesaid. 

14.  One  of  the  said  Secretaries  of  State  shall 
cause  to  be  prepared  a  table  of  allowances  to 
be  made  to  the  several  enumerators,  registrars, 
sheriff  clMks,  town  clerks,  and  other  persons  in 
Scotland  employed  in  the  execntion  of  this  Act; 
and  sueh  table,  when  approved  by  Uie  Commis- 
sioners of  Her  Miyesty's  Treasury,  shall  be  laid 
before  both  Houses  of  ParUament  on  or  before 
the  first  day  of  March  one  thousand  ei^ht  hun- 
dred and  seventy-one,  if  Parliam«nt  be  sitting,  or 
if  Parliament  be  nob  sittibg,  then  within  the  ficst 
fourteen  days  of  the  session  then  next  ensuing. 

16.  The  sheriff  of  every  county  and  the  ehief 
magistrate  of  every  ro^  or  parliamentary  burgh 
in  Scotland  shall,  within  one  calendar  month 
next  after  the  taking  of  the  census,  certify  to  the 
said  Registrar  General  the  total  ameant  of  the 
allowances  to  which  the  registrars,  enumerators, 
sheriff  clerks,  town  clerks,  and  other  persons  arc 
respectively  entitled  according -to  the  said  table. 

16.  The  sheriffs  of  counties  and  the  chief 
magistrates  of  royal  or  parliamenttmr  burghs  in 
Scotland  shall  grant  to  the  sheriff  clerks  and 
town  clerks  respectively,  and  the  several  r^s- 
trars,  enumerator^,  or  other  persons  employea  in 


the  execution  of  this  Act,  such  allowances  as 
shall  have  been  certified  as  herein-before  pro- 
vided, together  with  any  necessary  expenses  in- 
curred by  them  or  any  of  them  in  the  execution 
of  this  Act,  and  shall  order  payment  thereof  to 
be  made  by  the  collector  of  the  land  tax  for  the 
county  or  other  place  out  of  any  money  in  his 
hands,  and  such  collector  shall  pay  the  same 
accordingly ;  and  the  receipts  to  be  given  by  the 
segietrars,  enumerators,,  and  other  persons  for 
payment  of  their  said  allowances  shall  be  de- 
livered to  the  sheriff  clerk  or  town  clerk,  as  the 
case  may  be,  who  shall  transmit  the  same,  to- 
gctliLT  with  the  receipt  for  Lis  i/wii  all,/.*,  autt,  ;j 
tlie  Registrar  General :  Provided  always,  that  no 
such  payment  shall  be  made  to  any  enumerator 
or  other  ])erson  who  shall  be  required  to  act  as 
»n  enumerator  under  this  Act,  but  upon  pn>- 
duction  of  a  certificate  under  the  hand  of  the 
registrar  that  the  duties  required  of  such  enume- 
rator or  other  person  acting  as  enumerator  by 
this  Act  have  been  faithfully  performed,  and  the 
like  certificate  shall  be  required  under  the  hand 
of  tlie  sheriff  or  chief  magistrate,  as  the  case  may 
be,  with  respect  to  the  registrar,  before  any  pay- 
ment shall  be  made  to  him. 

17.  Every  regiatrwr,  and  ov«y  omunerator  and 
other  person  who  shall  be  required  to  act  as 
^numerator,  so  appointed  as  aforesaid,  making 
wilful  default  in  any  of  the  matters  required  of 
them  respectively  by  this  Act,  or  making  anr 
wilfully  taise  declaration,  shall  for  every  suca 
wilful  default  or  false  declaration  forfeit  a  sum 
not  exceeding  five  pounds  nor  less  than  two 
pounds. 

18.  The  enumerators  and  other  persons  em- 
ploved  in  the  execution  of  this  Act  shall  be 
autnorised  to  ask  all  such  questions  as  shall  lie 
directed  in  any  instructions  to  be  prepared  by  or 
under  the  direction  of  the  sud  Secretanr  of  State 
which  shall  be  necessary  for  obtaining  the  returns 
required  by  this  Act ;  and  every  person  refusing 
to  answer  or  wilfully  -  giviiu;  a  false  ansver  to 
such  questions  or  any  of  them  shall  for  ereiy 
such  refusal  or  wilftiUy  false  answer  forfeit  a 
sum  not  exceeding  five  pounds  nor  less  than 
twenty  shillings. 

19.  All  offences  committed  in  contravention 
of  this  Act  shall  be  prosecuted,  and  all  penalties 
iini)osed  by  this  Act  shall  be  recovered  in  » 
summary  manner,  under  the  provisions  of  "The 
Summary  Procedure  Act,  18()4 ;"  and  every  such 
penalty  shall  be  paid,  one  half  to  the  informer, 
and  the  other  half  to  the  collector  of  the  land 
tax  for  the  county  or  place  for  which  the  judge 
before  whom  the  penalty  is  recovered  shall  have 
acted,  to  be  by  him  applied  in  aid  of  the  expen- 
diture under  this  Act. 
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20.  The  term  "  sheriff"  shall  include  "  sheriff     which  the  whole  or  any  part  shall  be  nied  for  the 
substitute,"    and    the   term    "  dwelling-house "      purpose  of  human  habitation, 
shall  include  all   buildings  and  tenements  of 


Chap.  109. 
The  Common  Lata  l*rotcdure  Amendment  Aot,  Ireland,  1870. 


ABSTRACT  OK  THE  BNACTUBNTS. 

1.  Commencfment  of  Act. 

2.  Limitation  of  Act.  •  • 

3.  Skort  title. 

4.  Dower,  writ  of  Right  of  doicer,  and  Qnare  imptdit,  aboUthed  at  real  kctioHS,  tmd  to  be  aommmeed  6y 

icrif  of  summons  and  plaint.  Writ  mtd  ml  proceedbngs  thtrtupm  to  be  same  as  in  ordinarif 
action,  jlules  and  reputations  may  be  made  and  writs  and  proetid^ngs  framed  far  tkepmrposet  of 
this  section. 

5.  In  certain  cases  Judge  of  superior  courts  may  order  eause  to  be  tried  ra  diril  Ml  court. 

6.  Actions  for  malicious  prosecution,  SfC.  brought  in  superior  eowrtt  ma(y  be  remitted  to  einil  bill  court 

by  judge. 

7.  Interpretation  of  terms. 


An  Act  to  abolish  certain  Real  Actions 
in  the  Superior  Courts  of  Common 
Law  in  Ireland,  and  further  to  amend 
the  Procedure  in  the  said  Courts  ;  and 
for  other  purposes. 

(10th  August  1870.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lorda  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliauient  assembled,  and  by  the 
authority  of  the  same,  as  follon's;  (that  is  to 
say,) 

1 .  This  Act  shall  commence  and  take  effect  on 
the  second  day  of  Xovember  one  thousand  eight 
hundred  and  seventy. 

2.  This  .\ct  shall  apply  to  Ireland  only. 

3.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Common  Law  Procedure  Amendment  Act, 
Ireland,  1870." 

4.  No  writ  of  Richt  of  Dower,  or  writ  of 
Dower  unde  nihil  habet,  and  no  plaint  for  free- 
bench  or  dower  in  the  nature  of  any  such  writ, 
and  no  Quare  impedit,  shall  be  brought  after  the 
commencement  of  this  Act  in  any  court  what- 
soever ;  but  where  any  such  writ,  action,  or  plaint 
would  now  lie,  either  in  a  superior  or  any  other 
court,  an  action  may  be  commenced  by  "  writ 
of  summons  and  plaint"  issuing  out  of  the 
Superior  Coiuts  of  Common  Law  at  Dublin,  in 
the  same  manner  as  the  writ  of  summons  and 


plaint  in  an  ordinary  action,  and  in  tuoh  ftirm  u 
the  judge  of  the  said  courts  respectively  shall 
from  time  to  time  think  fit  to  order. 
•  The  senHee  of  the  writ,  appearance  of  the 
defendant,  pro<!eeding8  in  default  of  appearance, 
pleadings,  judgment,  execution,  and  all  other 
proceedmgs  and  costs  upon  such  writ,  shaU  be 
subject  to  the  rules  and  practice  which  the  judges 
of  the  said  courts  resjwctively  shall  from  time  to 
time  make  and  ptesoibe,  and  which  rates  and 
practice  shall  be  the  some,  as  nearly  as  may  be, 
as  the  proceedings  in  an  ordinaiy  action  com* 
menced  by  wtft  of  summons  and  plaint. 

In  order  to  enable  the  said  superior  courts  and 
the  judges  thereof  respectively  to  make  rules  and 
regulations,  and  to  frMne  writs  of  Summons  and 
plaint,  and  proceedings  for  the  purpose  of  givin|t 
effeet  to  the  provisions  of  this  section,  the  two 
hundred  and  thirty-third  and  two  hundred  and 
fortieth  sections  o€  "The  Common  Law  Pro* 
cednre  Amendment  Act  (Ireland),  1853,"  shall  be 
iacorporated  with  this  section,  as  if  thoee  pro- 
visions had  been  severally  herein  repeated. 

5.  Where'  in  any  action  of  contract  bronght  or 
commenoed  in  any  of  the  superior  courts  of  com- 
mon law  at  Dublin  the  claim  endorsed  oa  the 
summons  and  plaint  does  not  exceed  forty 
pounds,  or  where  such  claim,  though  it  originally 
exceeded  forty  pounds,  is  reduced  by  payment, 
an  admitted  sei^off,  or  otherwise,  to  a  sum  not 
exceeding  forty  pounds,  it  shall  be  lawful  for  the 
defendant  in  the  action,  within  eight  days  from 
the  day  upon  which  the  summons  and  plaint 
shall  have  been  8er^'ed  upon  him,  if  the  whole 
or  part  of  the  demand  of  the  plaintiff  be  con- 


Digitized  by 


Google 


48« 


STATUTES  OF  THE  REALM. 


[OSAP.  100. 


tested,  to  apply  to  the  court  in  which  the  action 
is  brought,  or  to  any  judge  of  the  eaid  niperior 
courts  in  chamber,  for  an  order  that  such  action 
should  be  tried  in  the  civil  bill  court  or  one 
of  the  civil  bill  courts  in  which  the  action  might 
have  been  commenced ;  and  on  the  hearing  of 
such  application  the  judge  shall,  on  proof  that 
sufficient  notice  thereof  has  been  given  to  the 
plaintiff  or  his  attorney,  unless  there  be  good 
cause  to  the  contrary,  order  such  action  to  be 
tried  in  such  civil  bill  court  at  the  sessions  to  be 
named  in  such  order,  and  thereupon  the  plaintiff 
shall  lodge  the  original  summons  and  plaint, 
which,  if  filed,  shall  be  taken  off  the  file  for  that 
purpose  and  delivered  to  the  plaintiff,  and  the 
order  with  the  clerk  of  the  peace  of  the  county 
mentioned  in  the  order,  and  the  cause  and  aU 
proceedings  therein,  shall  be  heard  and  taken  in 
such  civil  bill  court  a*  if  the  action  had  been 
originally  commenced  in  such  court;  and  the 
costs  of  the  parties  in  respect  of  proceedings  snb- 
seqnent  to  the  order  of  tlie  judge  of  the  superior 
court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  civil  bill  courts,  and  the  costs 
of  the  proceedings  previously  had  in  the  superior 
court  shall  be  allowed  according  to  the  scale  in 
use  in  such  latter  court. 

6.  Any  person  against  whom  an  action  for 
malicious  prosecution,  illegal  arrest,  iU^al  dis- 
tress, assaiilt,  false  imprisonment,  libel,  slander, 
seduction,  or  other  action  of  tort  may  be  brought 
in  any  of  the  superior  courts  of  common  law  at 
Dublin,  may,  within  eight  days  from  the  day  upon 
which  the  summons  and  plaint  shall  have  been 
served  upon  him,  apply  to  the  court  in  which  the 
action  is  brought,  or  to  any  judge  of  the  said 
superior  courts  in  chamber,  (having  previously 
made  and  filed  in  the  proper  office  an  affidavit, 
letting  forth  that  the  plaintiff  has  no  visible 
means  of  pa^ng  the  costs  of  the  defendant 
should  a  verdict  not  be  found  for  the  plaintiff,) 
for  an  order  that  unless  the  plaintiff  shall,  within 
a  time  to  be  therein  mentioned,  give  full  security 
for  the  defendant's  costs  to  the  satisfaction  of  the 
maater  of  the  said  court,  or  aatisfy  the  judge  that 


he  has  a  eause  of  action  fit  to  be  prosecuted  ia 
the  superior  oourt,  all  proceedings  in  the  action 
shall  be  stayed,  or  in  the  event  of  the  plaintiff 
being  unable  or  unwilling  to  give  such  security, 
or  failing  to  satisfy  the  judge  as  aforesaid,  Uiat 
the  cause  be  remitted  for  tnal  in  the  civil  bill 
court  of  the  division  of  the  county  in  which  the 
defendant  usually  resides,  at  the  sessions  to  be 
named  in  such  order,  and  on  the  hearinf;  of  such 
application  the  judge  shall,  on  proof  that  suffi- 
cient notice  thereof  has  been  given  to  ii»  plaintiff 
or  his  attorney,  and  if  he  is  satisfied  of  toe  truth 
of  the  statements  in  such  affidavit,  make  such 
order  accordingly;  and  where  any  stieh  oause 
shall  be  remitted  for  trial  in  manner  aforesaid  tlie 
plaintiff  shall  lodge  the  original  summons  and 
plaint,  which,  if  ^d,  shall  be  taken  off  the  file 
for  that  purpose  and  dehvered  to  the  ptaintiff, 
and  the  wder  with  tiie  oleik  of  the  peace  of  the 
county  named  in  the  order,  and  thereupon  the 
said  cause  shall  be  deemed  to  be  and  shall  be 
within  ^e  jurisdiction  of  the  civil  bill  court 
named  in  such  order,  and  the  said  aourt  sh^ 
have  all  and  the  same  powers  and  joiisdictien 
with  respect  to  the  stud  cause  as  if  the  same  had 
been  originally  within  the  jurisdiction  of  the 
said  court  and  had  been  commenced  by  process 
in  the  said  court ;  and  the  costs  of  the  parties  in 
respect  of  the  proceedings  subsequent  t»  the 
order  of  the  judge  of  the  superior  court  shall  be 
allowed  according  to  the  scale  of  costs  in  use  in 
the  civil  bill  courts,  and  the  costs  of  the  pro- 
ceedings in  the  superior  court  shall  be  allowed 
according  to  the  scale  in  use  in  such  latter  court. 

7.  In  this  Act — 

The  term  "clerk  of  the  peace"  shall  include 
the  acting  or  deputv  clerk  of  the  peace,  registrar, 
or  other  officer  of  the  county,  or  recorders  courts 
lawftilly  discharging  the  duties  of  the  clerk  either 
in  a  county,  county  of  a  city,  or  county  of  a 
town: 

The  word  "countv"  shall  include  a  eonnty 
of  a  ci^,  a  county  of  a  town,  a  town,  a  city,  a 
borough,  and  a  riding  of  a  oouuty. 


Chap.  110. 
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Part  J. 
Matrinumial  Cintset  tind  MatUrt. 

5.  At  to  suits  tia»  pending.    Power  for  judges  whose  jurisdiction  is  determined  to  deliver  written 

judgmemts. 

6.  Decrees,  Sfo.  previously  made  in  any  matrimonial  matter  mt^  be  enforced  by  the  Court  herei»-nfter 

mentioned. 

7.  Former  matrimonial  juritdietion  qf  eeckdastieal  courts  to  be  eaercised  by  the  Court  for  Matrimaniai 

Cttusen  end  Matters. 

8.  Judye  of  the  Court  qf  Probate  to  be  judge  qf  the  Court  for  MtUrimonial  Causes  and  Matters. 

9.  In  ease  of  illmttt,  ifo.,  provision  to  supply  place  of  judge. 

10.  Sittings  of  the  Court. 

11.  Seal  qf  the  Court. 

12.  Oficers  of  the  Court. 

13.  Court  to  act  on  the  prinowles  of  the  ecclesiastical  courts, 

14.  Judge  qf  the  Court  for  Matrimonial  Causes  and  Matters  may  tit  w  chambtr. 
16.  Court  may  eottM  questions  tffact  to  be  tried  by  a  jury. 

16.  Powers  of  the  Court  for  the  trial  qf  questions  by  a  jury. 

17.  Question  to  be  stated,  and  jury  sworn  to  try  it.    Court,  o»  trial,  to  kaet  the  sasnt  authority  at  a 

judgo  at  Nisi  Prius, 
16.  Court  may  make  rules  and  regulations  for  procedun  qfpraciiet  and  fees, 
19.  Fees  not  to  be  paid  in  money,  but  by  stamps, 
aO.  Seetions  105-107  (/20  ^  21.  Viot.  c.  79.  to  apply  to  staa^.^c. 
21,  Advocates,  barristers,  Sfc.  may  practise  in  the  Court. 

92.  All  retards,  bookt,  Sfc.  to  be  transmitted  to  theprimtipal  registry  tffthe  Qmrt, 
23.  Mode  ef  taiing  evidence. 
34.  Powart  to  iitut  oommitsionSp  ^c. 

25.  Penalties  for  false  evidence. 

26.  Appwl. 
37.  Costs. 

S8.  Additional  salaries  to  qMcers  <if  Court  qf  Probate. 

29.  Jurisdiction  t^  ArchbiAcp  qf  Armagh,  |rc.  as  to  admiimon  qf  public  natariet  tremtferrod  to  Lord 

Chancellor, 
SO.  Coi^Mutation  to  t^ert  of  Court  qf  Faoultiet. 
31.  Bulet  and  regulations  to  be  laid  before  Parliament, 


Pabt  n. 

Amendment  of  Marriage  Law. 

.32.  Churches  in  which  marriages  may  he  celebrated. 

33.  Provisions  relating  to  the  solemnisation  of  marriages. 

34.  licence  of  churches. 

35.  licences  for  marriages. 

36.  Power  to  bishop  to  grant  special  licences. 

37.  Power  to  certain  persons  to  grant  special  licences. 

38.  Legalization  of  marriages  of  persons  of  different  religious  persuasions. 

39.  Avoidance  of  marriage  in  wilful  violation  of  the  Act. 

40.  Exemption  of  priest  from  penalty, 

41.  Amendment  of  section  3.  of  26  ^  27  Vict.  c.  27. 

42.  This  Act  andj  ^S  Vict.  c.  81.  and  26  Vict,  c.  27.  to  be  construed  together, 

Sehedulet. 

An  Act  to  provide  for  the  administration        Whbbkas  by  "  The  Irish  Church  Act,  1869," 

of  the  Law  relating  to  Matrimonial  '^  '«^"«S  *'"*   it  waa  expedient  that  the 

_,                   jTirii               j±                in  union  created  by  Act  of  Parliament  between  the 

Causes  and  Matters,  and  to  amend  the  churches  of  England  and  Ireland  as  then  by 

Law  relating  to  Marriages,  in  Ireland.  law  established  should  be  dissolved,  and  that  the 

n  Af  ti  A  nmM,*-  1  fl>7A  ^  Church  of  Ireland,  as  so  separated,  should  ceue 

(.  I  ucn  August  10  iV,)  ^^  ^^^  ertabliehed  by  law,  it  wm  enacted  that  od 
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[CHAP.  IIOl 


and  after  the  fiist  day  of  January  one  thouaand 
eight  hundred  and  teventy-one  the  aaid  union 
created  by  Act  of  Parliament  between  the 
Churches  of  England  and  Ireland  should  bo 
dissolved,  and  that  the  said  Church  of  Ireland, 
in  the  said  Act  referred  to  as  "  the  said  Church," 
should  cease  to  be  estaUished  by  law ;  and  it 
was  further  enacted  that  on  and  after  tiie  first 
day  of  Jaouaiy  one  thousand  eight  hundred  and 
seventy-one  all  jurisdiction,  whether  contentions 
or  otherwise,  of  all  the  ecclesiaatical,  pcoolisr, 
exempt,  and  other  courts  and  persons  in  Ireland 
at  the  time  of  the  passing  of  the  said  Asi  having 
any  jurisdiction  whatsoever  exerciseable  in  any 
cause,  suit,  or  matter,  matrimonial,  spiritual,  or 
ecclesiastioal,  or  in  any  way  connected  with  or 
arising  out  of  the  eccleaiastioal  law  of  Ireland, 
should  cease,  and  that  on  and  after  the  said  first 
day  of  Januacy  one  thousand  eight  hundred  and 
seventv-one  the  Act  of  the  session  of  the  twenty* 
seventa  and  twenty-eighth  years  of  the  vcign  of 
Her  present  Majesty,  chapter  fifty-four,  shenid 
be  repealed,  and  that  on  and  after  the  laat-man'- 
tioneil  day  the  ecclesiastical  law  of  Ireland,  except 
in  so  far  as  relates  to  matrimonial  causes  and 
matters,  should  cease  to  exist  as  law ;  and  by  the 
said  Act  it  was  provided  that  nothing  in  any  Act, 
law,  or  custom  should  prevent  the  bishops,  the 
clergy,  and  laity  of  the  said  Church  so  disesta- 
blished as  aforesaid,  and  herein-after  in  this  Act 
referred  to  as  "  the  aaid  Church,"  by  such  repre- 
sentatives, lay  an  d  clerical,  and  to  be  aleoted  as  they 
the  said  bishops,  clergy,  and  laity  should  appiHnt, 
firom  meeting  in  general  synod  or  convention,  and 
in  such  synod  or  convention  fiwniogconstitutianB 
and  regulations  for  the  general  managcsaent 
and  good  government  of  the  said  Church,  and 
property  and  affairs  thereof,  and  the  future  repre- 
sentation of  the  members  thereof  in  diocesan 
synods,  general  convention,  or  otherwise.  Mid 
also  that  if  at  any  time  it  should  be  shown  to  the 
satisfaction  of  Her  M^issty  that  the  bishops, 
clergy,  and  laity  of  the  said  Church,  or  the 
persona  who  for  the  time  being  might  soooeed  to 
the  exercise  and  discharge  of  the  episcopal 
Amotions  of  such  bishops,  and  the  clergy  and 
laity  in  communion  with  such  persons,  lud  ap* 
pointed  any  persons  or  body  to  represent  the  said 
Church,  and  to  hold  property  for  any  of  the  uses 
or  purposes  thereof,  it  should  bs  lawful  for  Her 
Maiesty  by  charter  to  incorporate  such  body, 
with  power,  notwithstanding  the  statutes  of 
mortmain,  to  hold  lands  to  such  extent  as  was 
in  the  said  Act  provided,  but  not  further  or 
otherwise,  and  also  that  the  Commissioners  ap- 
pointed by  said  Act  might  vest  in  the  said  repre- 
sentative body  such  churches  as  therein  provided  t 
And  whereas  it  is  expedient  to  make  prwisioa 
in  regard  to  suits  which  may  be  pending  on  the 
said  fimt  day  of  January  one  tbousand  eight 
hundred  and  sevcnty-ons,  and  for  the  enforcing 


of  decrees  and  ondarsiaade  before  the  said  first 
day  of  Jaanary  «Be  thowsand  eight  kaadnd  sod 
scTenty>onek  and  fbr  the  due  administration  of 
the  law  in  leapaot  of'  -  nateinwnial  oniaas  «a4 
matters,  and  to  amend  the  loxr  lelatiBg  to  msr- 
liasras  in-  Ireland :  - 

B«  it  therefara  enacted  by  the  Qaeoi^  aaeat 
Bxoellent  Majesty,  by  and  with  tbn  ndrioe  nod 
consent  of  the  Lords  Spiritual  and  Tenpand,  wid 
Coounons,  in. tins  present  tParlianient  assnmhVd, 
and.  by  the  anthoiity  of  ths«aine,  aa  fattows^ 

1 .  This  Act  may  be  cited  for  all  purposes  as 
"The  Matrimonial  Causes  and  Marriage  I«w 
(Ireland)  Amendment  Act,  1870." 

2.  This  Aet  shall  commeneeand  lisive  effect  on 
the  first  day  of  Januaiy  one  thousand  eight 
faondred  and  seventy-one. 

3.  This  Act  rfiall  apply  t<>  Ireland  only. 

4.  In  this  Act — 

The  ;term  "  bishop  of  the  said  Church  "  shall 
include  any  person  wbo  f&e  the  time  being 
may  succeed  to  the  exercise  and  disehaige  Of 
the  episcopal  functions  of  anr  parson  who 
at  the  ]^smg  of  the  said  Irish  Cfanrch  Act 
was  a  bishop  thereof: 

The  term  "dergy  and  laity  of  the  said  Chnrch" 
shall  include  clergy  and  hrity  in  communion 
with  bishops  of  the  said  Churcb  : 

The  term  "Protestant  EpiseopaBan*'  disK 
mean  a  member  of  any  or  the  churches'  fol- 
lowing; (that  is  to  say,) 

Ine  stud  CSiurcfa,  the  Clmrcb  of  Engkn^ 
the  Episcopal  Church  of  Scotland,  and 
any  otner  Protestant  Episcopal  Oiuich. 


Pabt  L 

Mflrimonial  Causes  and  Matters.    . 

6.  All  suits  and  proeeedinga  in  cansea  sod 
matters  matrimonial  wfaudi,  upon  the  first  day  af 
January  one  tbousand  eight  hundisedandseTenty- 
one,  shall  be  pending  in'  any  ecclssiaatiasi-  cewt 
in  Ireland,  sh^  be  transferred  to^  dealt  with,  and 
decided  by  the  Conit  fbr  MatrimMual  Causes  and 
Matters  faereinHiftei  mentioned,  as  If  fiK  saat 
had  been  originally iastitirted in  the  said'Osoit, 
subject  to  the  following  qualification :  •  ' 

If  on  the  said  first  day  of  January  one  thousand 
eight  hundred  and  settnty*ona  -  any  ciuss  or 
matter  which  woiddibctMnfekMd  to  the  asid 
Court  for  Matrimonial  Causes  and  Matters  uader 
the  enactmvnt  hereinr^iefbre  ooBtuned  shall  hare 
been  heard  before  any  judge  hanng,  at  the  time 
of  such  hearing,  the  same  juzisdintiot  in  lelaiion 
to  such  cause  or  ntattcr,  and  he  then  •taadiog 
for  judgment,  anohiiiidgeiBay^at  aoiy  tMaentUa 
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SB  mtkB  alter  the  Mtd  first  day  of  Jkmtarjr  one 
thovnnd  ei|^t  hnndKd  waA  leveiityMNM,  give  in 
toon*  of  the  legigtoaw  aMending  the  Ckmt-ter 
Ma^Bienial  Cauaea  and  Mattera  a  written  jud|>- 
ment  thcnon,  signed  by  him ;  and  a  decree  or 
order,  as  the  case  may  reouire,  shall  be  drawn  vp 
i»  fMnnaaee'Of  such  jodgment,  and  every  sMcti 
decree  or  order  shall  have  the  'same  force  and' 
cffsct  as  if  it  had  been  drawn  up  in  puraoanoe  of 
a  judgment  of  the  Court  fttr  Matrimonial  Canses 
and  MLattevs  on  the  day  on  which  the  eame  was 
delivered  to  the  registnuL 

6.  Any  decree  or  order  of  any  ecclesiastical 
court  of  competent  jurisdiction  made  before  the 
first  dajrof  Jamuary  one  thousand  eight  hundred 
and  seventy-one  in  any  cause  or  matter  matzimo- 
nial  may  be  enforced  or  otherwise  dealt  with  by 
the  Court  for  Matrimonial  Causes  and  Matters 
herein-after  mentioned  in  the  saoie  way  as  if  it 
been  originally  made  by  the  said  Court  under 
this  Act. 

7.  From  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-one,  all 
jurisdiction  now  vested  in  or  exerciseable  by  any 
ecdesiastice}  court  or  person  in  Ireland  in  respect 
of  divorces  a  mens&  et  thoro,  suits  of  nullity  of 
macriape,  suits  for  lestitutipn  of  conjugal  rights 
or  Jactitation  of  marriage,  and  in  all  causes,  suits, 
ana  matters  matrimonial,  except  in  respect  of 
narriage  licences,  shall  belong  to  and  he  vested 
in  Her  Mtg'esty,  and  such  jurisdiction  shall  be 
exercised  in  the  name  of  Her  Miuesty  in  &  court 
ot  record,  to  be  called  the  Court  tor  Matrimonial 
Causes  and  Matters. 

8.  The  judge  of  the  Court  of  IVobate  shall  be 
the  judge  of  the  said  Court  for  Matrimonial 
Causes  and  Matters,  and  shall  have  full  authority 
to  hear  and  determine  a!)  matters  arising  therein. 

9.  In  case  the  Lord  Chancellor  of  Ireland,  in 
pamumce  of  the  provisions  of  "The  Probates 
Mid  Letters  of  Adnunistration  Act  (Ireland), 
1867,^  shall  request  a  judge  of  one  of  ^e  sopenoc 
Marts  of  law  in  Ireland  to  sit  fbr  the  juB^e  of 
the  Court  of  Probate,  and  exennae  his  powers» 
then  such  judge  may  also  sit  as  judge  of  the 
Ckinrt  of  Matrimonial  Canses  and  Muters,  and 
esoreise  all  the  powers  of  the  judge  of  ike  said 
Court. 

10.  I^e  Court  fer  Matrimonial  Csnises  and 
MatteM  shall  hold  its  sittings  in  the  eeurt  from 
ti«e  to  time  appointed  fbr  tbe  hesring  of  canses 
in  the  Court  of  I^bate  in  Ireland. 

IK  The  Lord  Chancellor  shall  direct  a  ssid  to 
be  made  -for  the  said  Canrt  for  Matmnonial 
Causes  aad  Matters,  and  may  direct  ihe  same  to 


be  farolccn,  altered,  and  renewed  at  his  discretion ; 
and  all  decrees  and  orders,  or  copies  of  deerees  or 
orders  of  the  said  Oonrt,  purporting  to  be  sealed 
with  the  said  aeal,  shall  be  receivM  in  evidence 
widiout  further  proof  tbereef . 

12.  The  registrars  and  other  officers  of  the 
piineipal  regis^  of  the  Court  of  Probate  shall  be 
also  the  registrars  and  officers  of  the  said  Court 
fer  Matrimonial  Causes  and  Matters,  and  shsU 
attend  the  sittings  of  the  said  Gourt  for  Matri- 
OHmial  Causes  aad  Matters,  and  assist  in  the 
proceediaga  thereof,  and  diseharge  in  connexion 
therewith  snoh  duties  as  the  judge  of  the  said 
Court  shall  direct ;  and  the  principal  registry  of 
the  Comt  of  Probate  shall  also  he  the  registry  of 
the  Court  fbr  MatiimoaiBl  Causes  and  Matters. 

IS.  In  all  suits  and  inweeedings  the  said  Court 
for  Matrimonial  Causes  and  Matters  shall  pro- 
oeed  and  aot  and  give  relief  on  prineiples  and 
rales  which,  in  the  opinion  of  the  said  Coart, 
shall  be  as  neariy  as  may  be  oonformabie  to  the 
principles  and  rules  on  which  the  ecdesisstioal 
ooorts  of  Ireland  have  heretofore  acted  and  given 
relief,  but  subject  to  the  provisions  herein  con- 
tained, and  to  the  rules  and  orders  to  be  made  by 
the  said  Court  under  this  Act. 

■  14.  It  shall  be  lawftd  fbr  the  judge  of  the  said 
Gosart  ffar  Matrimonial  Causes  and  MMters  for 
the  time  being  to  sit  in  chamber  for  the  despatdi 
of  such  part  of  the  business  of  the  said  Court  as 
can  in  the  opinion  of  the  said  judge  with  advan- 
tage to  tbe  suitors  be  heard  in  chamber,  and  saofa 
sittiags  sh^  from  time  to  time  be  appointed  by 
the  said  judge. 

15.  It  dMiU  be  lawftil  for  the  said  Court  for 
Matrimonial  Canses  and  Matters  to  cause  any 
question  of  fact  arising  in  my  suit  or  proceeding 
in  said  Court,  on  the  application  of  either  party 
to  such  suit  or  proceeding,  to  be  Med  by  a  special 
or  common  juiy  before  the  Court  its^f,  or  by 
means  of  an  issue  to  be  directed  to  any  of  the 
Superior  coiurts  of  common  law  in  toe  same 
manner  as  an  issue  may  now  be  directed  by  the 
Court  of  Chancery ;  and  where  tbe  Court  shall 
refnee  to  cause  such  question  to  be  tried  by  a  jury 
such  refusal  shidi  be  subject  to  appeal  as  heiein 
provided. 

16.  When  the  Court  for  Matrimonial  Osuses 
and  Matters  orders  a  question  of  hct  to  be  tried 
before  itedf  by  a  jury  the  Court  may  make  all 
sudi  rules  and  orders  upon  the  sheriff  or  any 
other  person  for  proooring  the  attendance  of  a 
epedBl  or  common  jurv  for  the  trial  of  such 
question  as  may  now  be  made  by  any  of  the 
saperibr  courts  of  common  law  at  Dublin,  and 
may  also  make  any  other  orders  which  to  such 
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C!ourt  may  seem  reqnirite ;  and  eveiy  sueh  jaiy 

shall  consist  of  persons  potsessinK  the  like  quali- 
fications, and  shall  be  struck,  summoned,  balloted 
for,  and  called  in  like  manner,  as  if  Buch  jury 
were  a  jury  for  the  trial  of  any  cause  in  any  of 
the  said  superior  courts ;  and  every  juryman  so 
summoned  shall  be  entitled  to  the  same  ri^ts 
and  subject  to  the  same  duties  and  liabilities  as 
if  he  had  been  duly  summoned  for  the  trial  of 
any  such  cause  in  any  of  the  said  superior  courts; 
and  every  party  to  any  such  proceedinjy  shall  bo 
entitled  to  the  same  rights  as  to  challenge  and 
otherwise  as  if  he  were  a  party  to  any  such  cause ; 
and  generally  for  all  purposes  of  or  auxiliary  to 
the  trial  of  questions  of  fact  by  a  jury  before  the 
Court  itself,  and  in  respect  of  new  trials  thereof, 
and  also  for  all  puri)08eB  in  relation  to  or  conse- 
ouential  upon  the  direction  of  issues,  the  Court 
for  Matrimonial  Causes  and  Matters  shall  have 
the  same  jurisdiction,  powers,  and  authority  in 
all  respects  as  belong  to  any  superior  court  of 
common  law  or  to  any  judge  thereof,  or  to  the 
High  Court  of  Chancery  or  any  judge  thereof,  for 
the  like  purposes. 

17.  When  any  such  question  ia  so  ordered  to 
be  tried  by  a  jxury  before  th«  Court  itself  such 
question  shall  be  reduced  into  writing;  in  such 
»)rm  as  the  Court  shall  direct,  and  at  the  trial 
the  jury  shall  be  sworn  to  tiy  the  said  question, 
and  a  true  verdict  to  give  thereon  according  to 
the  evidence ;  and  upon  every  such  trial  the 
Court  for  Matrimonial  Causes  and  Matters  shall 
have  the  same  powers,  jurisdiction,  and  authority 
aa  belong  to  any  judge  of  any  of  the  said  superior 
courts  sitting  at  Nisi  Prius. 

18.  The  judge  of  the  eud  Court  for  Mateimonial 
Causes  and  Matters,  with  the  approbation  of  the 
Lord  Chancellor  and  Lord  Justice  of  Appeal  in 
Chancery,  shall  make,  and,  when  made,  may  add 
to,  rescind,  amend,  or  alter,  mles  and  regulations 
with  respect  to  the  following  matters  : 

1 .  The  procedure  and  practice  in  matrimonial 

causes  and  matters,  which  procedure  and 
practice  may  be  the  same  as  nearly  as  may 
DC  as  the  procedure  and  ptactioe  of  the 
Court  of  Probate : 

2.  The  scale  of  costs  and  fees  to  be  charged 

upon  any  proceedings  in  such  matrimonial 

causes  and  matters,  sntgect  nevertheless 

to  the  sanction  of  the  Commissioners  of 

Her  Majesty's  Treasury  as  to  the  amount 

of  fees  to  be  charged. 

Any  rules  and  regulations,  and  every  addition, 

alteration,  or  amendment  to,  in,  or  of  the  same, 

made  in  pursuance  of  this  section,  shall  be  deemed 

to  be  within  the  powers  conferred  by  this  Act, 

and  shall  be  of  the  same  force  as  if  enacted  in 

tfais  Act. 


The  judae  of  the  laid  Court  tn  Matrinoual 
Causes  and  Matter*  shall  oauM  a  copy  of  any 
roles  relatiiiK  to  fees  to  be  ehaiged,  aad  eveiy 
addition,  reduction,  alteration,  or  ameBdmant  to, 
in,  or  of  such  rules  to  be  published  in  the  Dnblia 
Gazette,  and  no  other  fees  than  those  specified 
and  a]k>«ed  in  aucb  ralea  shaU  be  demaBded  01 
taken. 

19.  No  fte  ptnrable  tmder  this  part  of  this  Act 
shall  be  received  in  money,  but  the  same  shall  be 
received  by  a  stamp  denoting^  the  amonnt  of  the 
fee  which  otherwise  would  be  payable. 

20.  All  the  provisions  of  sections  one  hundred 
and  five,  one  hundred  and  six,  and  one  hundred 
and  seven  of  the  Probates  and  Letters  of  Ad- 
ministration Act  (Ireland),  1857,  relating  to 
stamps  and  fees,  and  to  the  punishment  of  ftan- 
dulcnt  acts  or  practices  relatmg  thereto,  shall  be 
deemed  to  apply  and  shall  apply  to  stamps  and 
fees  authorized  to  be  taken  oy  this  part  of  this 
Act,  or  any  rules  made  in  pursuance  thereof,  and 
to  the  punishment  of  frauJulent  acts  or  practices 
relating  thereto,  in  like  manner  in  every  respect 
as  if  the  said  last-mentioned  stamps  and  fees 
were  authorized  to  be  taken  by  the  said  Act. 

21.  -\II  persona  admitted  to  practise  as  ad- 
vocates or  proctors  respectively  in  any  ecclesiastical 
court  in  Ireland,  and  all  barristers,  attornep, 
and  solicitors  entitled  to  practise  in  the  superior 
courts  at  Dublin,  shall  be  entitled  to  practise 
in  the  said  Court  for  Matrimonial  Gauics  aad 
Matters. 

22.  All  letters  patent  (if  any),  neoordg,  desdi^ 
processes,  acts,  proceedings,  books,  docninentf, 
or  other  inatnuneats  or  papers  relMivg  to  out- 
lia^i^s  or  t^  any  matters  or  causes  TnatriTB«niiJ, 
shall,  within  two  months  after  the  said  first  day 
of  January  one  thousand  eight  hundred  and 
seiventy-one,  be  transmitted  oy  the  nspeotiM 
judges,  registrars,  or  other  ofiSoers  of  the  sevenl 
ecclesiastical  courts  in  Ireland,  or  othw  the  per- 
sons then  having  the  custody  or  pnssMsion  of  the 
aaose,  to  the  fpiinoipal  Ngistey  of  tlua  said  Court 
far  Matrimomal  Csmsm  aad  Matters. 

23.  Sulqeot  to  such  rules  and  rsgnlatiou  u 
may  be  established  as  herein  provided,  the  wit- 
nesses in  all  proceedings  before  the  aaid  Court  for 
Matrimonial  Causes  and  Matters,  where  their 
attendance  ean  he  had,  shall  be  sworn  and  ex- 
amined orally  in  open  court :  Provided  that  partis^ 
except  as  herein-before  provided,  shall  be  at 
liberty  to  verify  their  respective  cases  in  whole  or 
part  by  affidavit,  but  so  that  the  Aeponeat  in 
t/rtrj  sueh  affidavit  shall,  on  the  ajnilioatiaii  of 
the  opposite  partjr  or  by  dueotion  of  to*  Court,  be 
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•ul^ot  to  be  crosi.examtned  bf  or  on  behalf  of 
the  oppoiite  party,  orally  in  open  court,  and  after 
anoh  croei-exainination  may  be  re-exaouned  orally 
in  open  oonrt  by  or  on  behalf  of  the  puty  l^ 
whom  801^  affidavit  snt  filed. 

24.  The  laid  Court  for  Matrimonial  Cauaea  and 
Matters  shall  have  the  same  powers  to  compel  the 
attendance  of  witnesses  and  the  production  of 
documents,  and  for  that  purpose  to  issue  writs  of 
Suhpwnaand  Subpoena  duces  tecum,  and  also  the 
(tune  powers  to  issue  conuniasions  for  the  exami' 
nation  of  witnesses,  and  to  give  orders  in  respect 
of  such  examinations,  and  to  enforce  the  same, 
as  are  now  vested  in  and  capable  of  being  ex- 
ercised by  the  Court  of  Probate. 

25.  AU  persons  wilfully  deposing  or  a£5rming 
falsely  in  any  proceeding  before  the  said  Court 
ihaUoe  deemed  to  be  giuitf  of  perjuiy,  and  shall 
be  liable  to  all  the  pain^  and  penalties  attached 
thereto. 

26.  4Vny  person  considering  himself  aggrieved 
by  any  final  or  interlocutory  decree  or  order  of  the 
said  Court  for  Matrimonial  Causes  and  Matters 
may  appeal  therefrom  to  the  Court  of  Appeal  in 
Chanoerr,  and  thence  to  the  House  of  Lords : 
Provided  always,  that  no  appeal  from  any  inter- 
locutorv  order  of  the  said  Court  shall  be  made 
without  leave  of  the  said  Court  first  obtained,  but 
on  the  hearing  of  an  appeal  from  anr  final  decree 
all  interlocutory  orders  complained  of  shall  be 
considered  as  under  appeal  as  well  as  the  final 
decree. 

27.  The  said  Court  for  Matrimonial  Causes  and 
Matters,  on  the  hewing  of  any  suit,  proeeeding. 
Of  petition  under  thia  Act,  and  tlie  Court  of 
Appeal  in  Chanoeiy  and  the  House  of  Lords,  on 
the  hearing  of  any  appeal  noder  this  Act,  may 
make  such  order  as  to  costs  as  to  such  Court, 
Court  of  Appeal,  or  House  respectively  may  seem 
juatt  Provided  always,  that  there  ^all  be  no 
appM]  on  the  sulgect  of  ooeti  only. 

28.  There  shall  be  paid  to  the  offieers  of  the 
Court  of  Probate  in  Ireland,  by  way  of  remunera* 
tion  for  any  additional  duties  by  this  AcA  iia>- 
posed  upon  them,  such  annual  sums  by  wa^  of 
Additional  salaries  respeetively  as  the  Lord  Lieu- 
tenant may  direct  and  the  Commissioners  of  Her 
M^]estT'8  Treasury  may  ^prove,  and  all  tueh 
sums  shall  be  paid  by  the  laid  Cdmniisieners  out 
of  moneys  to  be  provided  by  Parliament  for  tiiat 
purpose. 

29.  The  jurisdiction  heretofore  exercised  by  the 
Arohblshop  of  Armagh,  the  master  of  the  fiuniltiea, 
•r  other  the  commissaiy  or  oonunissaries  of  the 
said  arohbishop,  in  rtHmnee  to  the  admisiion  of 


pwUio  notaiiM,  shsll,  firon  and  after  the  first  dor 
of  January  one  thousand  eight  hundred  and 
Bev«nty>one,  be  vested  in  ana  exeroi««d  by  the 
Lord  Chanoellar  of  Ireland, 

30.  Whereas  it  was  intendsd  by  the  forty-fifth 
section  of  the  Irish  Church  Aot^  1869,  to  provide 
oompansation  for  all  loss  of  emoluments  con- 
nected with  ecdeaiastical  jurisdiotion,  whetheor 
arising  from  suits  or  firom  marriage  Uoences  or 
fees  for  adniission  of  public  notaries ;  aud  whereas 
doubts  have  arisen  as  to  whether  the  officers  of 
the  Court  of  Faculties  of  the  Archbishop  of 
Armagh  are  included  in  the  said  section ;  be  it 
therefore  enacted,  that  "the  Commissionera  of 
Churoh  Temporalities  in  Ireland"  shall  be  at 
liberty,  if  it  appear  to  them  just,  to  make  com- 
pensation to  toe  officers  of  the  said  Court  of 
Faculties  out  of  the  same  fiinds  and  within  the 
iOme  limit  as  to  amount  as  are  by  said  Act  pro- 
vided in  respect  of  ofiicers  of  the  diocesan  courts. 

31.  AU  rulea  and  regulations  to  be  made  under 
this  part  of  this  Act  concerning  proeedure  and 
practice,  and  fees  to  be  charged  in  any  proceedings 
under  this  part  of  this  Act,  and  aJl  alterations 
thereof  to  be  from  time  to  time  made,  shall  be 
laid  before  both  Houses  of  Parliament  within  one 
month  after  the  making  thereof,  if  Parliament  be 
then  sitting,  or,  if  Parliament  be  not  Uien  sitting, 
within  one  month  after  the  oonunaneement  of  the 
then  next  session  of  Parliament. 


pakt  n. 


Atnendment  of  Marriage  Lav, 

32.  Marriage  between  persons  both  of  whom 
are  Protaatant  EpiaeopaUana  may  be  aolaouused 
in  any  of  tha  ohorehaa  or  chapds  following : 

1.  iH  any  eknmh  or  ehi^l  in  which  at  the 

time  of  the  paasinv  of  ttna  Act  maniafiaa 
may  be  solemiused  according  to  tiw  rites 
of  the  United  Chnrdi  of  England  and 
Ireland,  and  in  which  Divine  Service,  ao- 
oofding  to  tha  ritaa  of  tha  said  Church  aa 
htfcin-bafora  defined,  shall  continue  to  be 
performed  1  or, 

2.  In  an^  church  or  ch^iri  which,  after  the 

paaain^  of  this  Act,  shall  b«  Iwanscd  for 
tiia  oalebraiion  of  martiagaa  in  manner  by 
thia  Act  provided. 

33.  The  proviaiona  feUowiag  shall  apply  to  all 
marriages  aolemnised  in  any  of  the  saia  dinrches 
or  chapels: 

I.  The  ceremony  of  marriage  shall  be  preceded 

by— 

(1.)  Publication  of  banns  in  any  draroh  cr 

chapel  in  which  a  marriage  may  be 

aolemnised  under  the  proviaiona  of  thia 
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Act,  which  publication  shall  be  made  in 
the  manner  and  according  to  the  roles 
at  the  time  of  the  passing  of  this  Act  in 
force  in  Ireland  in  relation  to  the  p^ib- 
lication  of  banns  in  parish  churches  and 
chapels  of  the  United  Church  of  England 
and  Ireland  ;  or  by 
(2.)  Licence   or   special  licence  granted  in 

manner  by  this  Act  provided ;  or  by 
(3,)  Certificate    from    the   registrar   to   be 
granted   by  him  in  like  manner  and 
subject  to  the  like  conditions  as  audi 
certificate  may,  at  the  time  of  the  passing 
of  this  Act,  he  grranted  : 
2.  The  several  pronsions  contained  in  the  Act 
passed  in  the  session  of  the  seventh  and 
eighth  years  of  the  reign  of  Her  present 
Mt^esty,  chapter  eighty-one,  and  in  the 
Act  passed  in  the  session  of  the  twenty* 
suGth  year  of  the  said  reign ,  ufaapter  t wm^'^ 
seven,  and  which  at  the  time  of  the  paasing 
of  this  Act  are  applicable  to  persons  in 
Holy  Orders  of  the  United  Church  of 
England  and  Ireland,  and  relate  to  tha 
celebration  of  marriages  by  them,  shall 
(except  so  far  aa  the  same  are  expressly 
altered  or  varied  by  this  Act)  apply  to  ana 
be  in  force  with  respect  to  the  celebration 
of   marriages  by  any  clergyman  having 
authority  to  ofiiciate,  or  who  shall  be  per- 
mitted by  sudi  clergymaa  to  officiate,  in 
any  aforesaid  ohurch  or  chapel  in  which 
marriage  may  be  solemnized  under  the 
provisions  of  thia  Act,  save  only  that  such 
marriages  may  he  celebrated  at  uiy  time 
between  the  hours  of  eight  o'clock  m  the 
forenoon  and  two  o'clock  in  the  afternoon. 

34.  Every  bishop  of  the  aaid  Ckuroh  may  from 
time  to  time,  by  writing  under  his  band,  subject 
to  the  approval  of  the  Lord  Lieutenaat  or  other 
general  governor  or  governors  of  Ireland,  license 
any  ohurch  or  chapel  for  the  eelebi»tion  of  mar- 
riages in  any  district  within  his  epiaoopa)  super- 
intendence to  be  named  in  such  lioenoe  between 
persons  one  or  both  of  whom  shall  reatdo  within 
the  limits  of  such  district ;  and  every  sucb  bishop 
shall,  as  soon  as  may  he  after  the  granting  of 
each  such  licence,  certify  the  granting  thereof  to 
the  Registrar  General  of  Marnagea  in  Ireland, 
and  shul  send  a  copy  of  such  licence  to  the  said 
Registrar  General,  who  shall  keep  the  same  with 
the  other  records  of  his  ofi&ce :  Provided  always, 
that  a  person  who  shsdl  have  dwelt  for  fourteen 
days  prior  to  the  ceremonv  within  the  Umits  of 
the  district  shall  be  deemed  to  reside  thman. 

35.  Every  bishop  of  the  said  Church  may,  by 
writing  under  his  hand,  nominate  persons  to  issue 
lieences  for  marriages,  and,  by  the  same  or  other 
wntings,  define  in  and  for  what  districts  within 


the  episcopal  superintendence  of  such  bishop  sudi 
persons  are  respectively  to  issue  &e  same,  and  in 
and  for  the  district  at  the  time  of  the  passing  of 
thb  Act  known  as  the  exempt  jurisdiction  of 
Newry  and  Morne  the  person  at  the  time  of  the 
passing  of  this  Act  holding  the  office  of  vicar- 
general  of  the  said  exempt  jurisdiction  shall  have 
power  to  issue  licences  for  marriage,  and  shall 
continue  so  to  do  until  the  said  district  is  in- 
cluded within  the  episcopal  superintendence  of 
some  bishop  of  the  said  church ;  and  tvery  such 
licence  shall  be  held  to  authorize  marriage  in  any 
churches  and  chapels  situate  within  such  districts 
respectively  in  which  marriages  may  be  solemnized 
under  the  provisions  of  this  .\ct,  and  which  shall 
be  specified  in  such  licences,  whenever  both  of 
the  parties  shall. be  Protestant  EpiscojMilians,  and 
resident  within  such  districts;  and  such  licences 
shall  be  in  the  form  No.  1.  in  the  schedule  (A.) 
to  this  Act  annexed,  or  to  the  like  efi'ect ;  and  for 
every  such  licence  such  person  shall  be  entitled 
to  have  for  his  own  benefit,  of  the  party  requiring 
the  same,  such  fee  not  exceeding  the  sum  <rf  five 
shillings  as  may  from'time  to  time  be  appointed 
in  that  behalf  by  any  general  synod  or  convention 
of  the  bishops,  clergy,  and  laitv  of  the  said  Church ; 
and  in  any  case  in  which  such  person  shall  refuse 
to  grant  such  licence,  the  person  applying  for  the 
s;ime  shall  be  entitled  to  appeal  to  the  bishop  by 
whom  suoh  person  shall  have  been  so  appomted, 
or  his  successor,  who  shall  thereupon  either  con- 
firm the  refusal  or  direct  the  grant  of  the  licence; 
and  every  person  so  appointed  shall  four  times  in 
every  year,  on  such  days  as  shall  be  appointed  by 
the  registrar  general,  make  a  return  to  the  regis- 
trar general  of  every  licence  grante4  by  him  since 
his  last  return,  and  of  the  particulars  stated  con- 
cerning the  parties:  'Provided  alww^,  that  no 
suoh  person  shall  grant  any  such  licence  until  h« 
shall  nave  given  seoority  by  hi^  bMd  in  the  taia 
of  mie  hnndred  pounds  to  the  registMr  gmenl 
for  the  due  and  faitbfel  eseontion  of  bi»  «ffi«t. 

A  licence  for  marriage  shall  not  be  granted  by 
any  such  person  until  seven  davs  after  notice 
shall  have  been  given  by  one  of  the  parties  who 
shall  have  dwelt  for  not  less  than  seven  days  then 
next  preceding  in  the  district  named  in  that 
notice,  under  his  or  her  hand,  in  the  form  No.  II. 
in  the  schedule  (A.)  to  this  Act  annexed,  or  to 
the  like  effect,  to  such  person,  and  such  person 
shall  forthwith  send  a  copy  of  such  notice  to  the 
clergyman  officiating  at  the  places  of  worship 
wh«e  the  parties  intending  marriage  have  been 
in  the  habit  of  attending. 

Every  person  so  appointed  shall  file  and  keep 
with  the  recorfis  of  his  office  every  such  notice, 
and  shall  also  forthwith  enter  a  true  copy  of  such 
notice  fairly  in  a  book  to  be  for  that  purjwse 
furnished  to  him  l)y  the  Uegistrar  General,  to  be 
called  "  The  Marriage  Notice  Book,"  which  book 
shall  be  open  at  all  reasonable  times,  without  fee. 
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to  kll  persons  desirous  of  inspecting  the  same, 
and  for  entering  every  such  notice  the  person  so 
appointed  shall  oe  entitled  to  have  such  fee,  not 
exceeding  one  shilling,  as  may  be  from  time  to 
time  appointed  in  tnat  behalf  hj  any  such 
general  synod  or  convention  as  aforesaid  over 
and  above  the  accustomed  fee  for  granting  the 
licence. 

Whenever  a  marriage  shall  not  be  had  \vithin 
three  calendar  months  after  the  notice  shall  have 
been  so  g^iven  to  the  person  so  appointed  as 
aforesaid,  the  notice,  and  any  licence  which  may 
have  been  granted  thereupon,  shall  be  utterly 
void. 

Before  any  licence  for  marriage  shall  be  granted 
by  any  such  person  one  of  the  parties  intending 
marriage  shall  .appear  personally  before  him,  and 
shall  make  and  subscribe  an  oath  or  make  affir- 
mation, which  oath  or  af&rmation  such  person  is 
hereby  authorized  to  administer,  that  he  or  she 
believeth  that  there  is  not  any  impediment  of 
kindred  or  alliance  or  oQier  Ia\md  hindrance  to 
the  said  marriage,  and  that  one  of  the  said  parties 
hath  for  the  space  of  fourteen  days  immediately 
before  the  day  of  the  grant  of  such  licence  had 
his  or  her  usual  place  of  abode  within  the  district 
attached  in  manner  herein  provided,  for  the  pur- 
pose of  celebration  of  marriages,  to  the  churcn  oi; 
cha|)el  in  which  such  marriage  is  to  be  solem- 
nized, and  that  they  are  botii  of  the  full  age  of 
t\venty-one  years,  or,  when  either  of  the  parties 
shall  be  under  the  age  of  twenty-one  years,  that 
the  consent  of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law  has  been 
obtained  thereto,  or  that  there  is  no  person  having 
authority  to  give  such  consent,  or  that  such  per- 
son is  a  widower  or  widow,  as  the  case  may  be. 

36.  When  both  the  partiea  about  to  conkraet 
inarri«ge  are  Protestant  EposoopaUans,  any  biaihop 
of  the  said  Church  may  gnat  special  licences  to 
marry  at  aay  convenient  time  in  any  place  within 
his  epiocopsi  superintendence. 

37.  Special  licences  to  many  at  any  convenient 
time  at  any  place  in  Ireland  may  be  granted  to 
parties  about  to  contract  marriage  by  any  of  the 
persons  following ;  (that  is  to  say,) 

The  moderator  of  the  General  Assembly  of  the 

Presbyterian  Church  in  Ireland  : 
The  moderator  of  the  Remonstrant  Syikod  of 

Ulster : 
The  moderator  of  the  Presbytery  of  Antrim  : 
The  moderator  of  the  Northern  Presbytery  of 

Antrim : 
The  moderator  of  ibe  Synod  of  Monster : 
The  moderator  of  the  Eastern  Reformed  Prea- 

byterian  Synod : 
The   moderator  of  the  United  Presbyteriaa 

Presbytery  of  Ireland : 
The  moderator  of  the  Secessiou   Church  in 

Ireland  : 


The  moderator  of  the  Reformed  Presbyterian 

Synod  of  Ireland : 
The  chairman  of  the  Congregational  Union  of 

Ireland : 
The  president  or  head  of  the  Methodist  or 

Wesleyan  Church : 
The  president  or  head  of  the  Methodist  New 

Connexion  Church : 
"rtie  president  or  head  of  the  Association  of  the 

Baptist  Churches  in  Ireland  : 
The  clerk  to  the  yearly  meeting  of  the  Society 
of  Friends  in  Ireland  : 
Provided  always,  that  the  parties  to  whom  any 
such  special  licence  is  granted  are  both  members 
of  the  same  church  as  the  moderator,  chairman, 
president,  head,  or  clerk  granting  such  special 
licence. 

•  38.  A  marriage  may,  notwjthijtanding  atiything 
to  the  contrary  herein-befbrfl  in  this  Act  con- 
tained, bo  lawfully  solemniced  by  a  Protestant 
EpisoopaUan  clergyman  between  a  person  who  is 
a  Protestant  Episoopolian  and  a  person  who  is 
not  a  ProtestMrt  Episoopalian,  and  by  a  Roman 
Catholic  elMgpian  bMwe^n'  a  penon  wbo  is  a 
IlomaD  Gathobe  and  a  person  who  is  not  a  Roman 
Catholic^  fnovided  tiia  following  conditions  are 
ooraplied  with  t 

1st.  That  rach  notice  is  given  to  the  registrar 
and  sncfa  certificate  is  issned  as  at  the 
time  of  tlie  pasting  of  this  Act  is  required 
b^  the  Act  passed  in  the  session  of  the 
■eventh  and  eighth  years  of  the  reign  of 
H«r  present  Majesty,  chapter  eighty-one, 
-  •»  amended  by  the  Act  passed  in  the 
session  of  the  twenty-sisth  year  of  the  said 
raign,  chapter  twenty-seven,  in  every  case 
of  marriage  intended  to  be  solemnized  in 
Ireland  according  to  the  rites  of  the 
United  Church  of  England  and  Ireland, 
with  the  exception  of  msfriages  by  licence 
or  special  licence,  or  after  publication  of 
banns: 
2d.  That  the  oertifleate  of  the  registrar  is  deli- 
livered  to  the  clergyman  solemnizing  such 
mairiago  at  the  time  of  the  solemnization 
of  the  marriag« : 
3d.  That  aach  marriage  is  solemnized  in  a 
building  set  apart  for  the  celebration  of 
divine  service  according  to  the  rites  and 
ceremonies  of  the  religion  of  the  clergyman 
Bolemniring  such  marriage,  and  situate  in 
the  district  of  the  registrar  by  whom  the 
certificate  is  issued : 
4th.  With  open  doors : 

6th.  That  such  marriage  is  solemnized  between 
the  houn  of  eight  in  the  forenoon  and  two 
in  the  afternoon  in  the  presence  of  two  or 
more  credible  witnesses. 

39.  There  shaU  be  repealed  so  much  of  an  Act 
of  the  Parliament  of  Irelaad  passed  in  the  nina- 
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teenth  year  of  the  reign  of  King  George  the 
Second,  chapter  thirteen,  as  provides  that  a  mar- 
riage between  a  Papist  and  anj  person  who  hath 
been  or  hath  professed  himself  or  herself  to  be  a 
Protestant  at  any  time  within  twelve  months 
before  such  celebration  of  marriage,  if  celebrated 
by  a  Popish  priest,  is  to  be  void ;  but  any  mar- 
riage solemnized  by  a  Protestant  Episcopalian 
clergyman  between  a  person  who  is  a  Protestant 
Episcopalian  and  a  person  who  is  not  a  Protestant 
Episcopalian,  or  by  a  Roman  Catholic  clergyman 
between  a  person  who  is  a  Roman  Catholic  and  a 
person  who  is  not  a  Roman  Catholic,  shall  be 
Void  to  all  intents  in  eases  where  the  parties  to 
such  marriage  knowingly  and  wilfnlly  inter- 
married without  due  notice  to  the  registrar,  or 
without  certificate  of  notice  duly  issued,  or  with- 
out the  presence  of  two  or  more  credible  witnesses, 
or  in  a  building  not  set  apart  for  the  celebration 
of  divine  service  according  to  the  rites  and  cere- 
monies of  the  religion  of  the  clergyman  solem- 
nizing such  marriage. 

40.  No  Protestant  Episcopalian  clergyman  and 
no  Roman  Catholic  clergyman  shall  be  sabject  to 
any  punishment,  pain,  or  penalty  whatever  for 
solemnizing  a  marriage  in  pursuance  of  Mid  in 
accordance  with  the  provisiMis  of  this  Act. 

41.  Section  three  of  the  Act  of  the  session  of 
the  twenty-sixth  and  twentp-seventh  years  of  the 
reign  of  Her  present  Miyesty,  chapter  twenty- 
seven,  shall  be  amended  in  manner  following; 
(that  is  to  say,) 


Where  the  tnttria^  i«  intended  to  be  «oii- 
traeted  in  the  o£Boe  of  the  registrar,  md 
where  there  is  not  any  mfaiiater  of  ^ 
churefa,  chapel,  or  place  of  pnblio  wor^p 
which  the  parties  to  the  marriage,  or  ei&er 
of  them,  usually  attend,  and  where  the  par- 
ties to  the  marriage  are  not  Jews  or  memoers 
of  the  Society  of  Friends,  the  registrar  ahall 
proceed  as  follows :  he  shall  cause  a  copr  of 
the  notiee  giren  to  him  to  be  published,  at 
the  expense  of  the  parties  intending  mar- 
riage, once  at  least  in  two  consecutive  weeks 
next  after  he  has  received  siich  notice  in 
some  newspaper  circulating  in  the  distiiet  te 
which  such  marriage  is  intended,  or  tf  there 
is  not  any  newspaper  circulating  in  such 
district,  then  in  sonte  newspaper  ciroolatinf 
in  the  county  in  which  such  district  is 
situate ;  any  registrar  neglecting  or  refaainff 
to  publish  such  notice  m  manner  afcireaaid 
shall  be  liable  to  a  penalty  of  forty  pounds, 
recoverable  in  like  manner  as  penalties  nnder 
the  said  Act. 

42.  Except  where  the  provisions  of  the  Acts 
passed  in  the  session  of  the  seventh  and  eighth 
years  of  the  reign  of  Her  Midesty,  chapter  eighty- 
one,  and  in  the  session  of  the  twenty-sixth  year 
of  the  same  reign,  chapter  twenty-seven,  are 
expressly  altered  by  or  are  at  variance  with  this 
Act,  nothing  herein  contained  shall  alter,  repeal, 
or  a£Fect  the  provisions  of  the  said  Acts  respec- 
tively ;  and  this  Act  shall,  except  as  afbresaid,  be 
considered  as  incorporated  with  the  said  Acts, 
and  be  construed  together  with  the  same. 


SOHBOOLB  (A.) 


No.  I. 


Form  of  Licinob. 

A.B.,  appointed  to  issue  Ucences  for  marriages 
in  the  district  of  under  the 

provisions  of  the  Matrimonial  Causes  and 
Marriage  Law  (Ireland)  Amendment  Act, 
1870,  to  CD.  at  and  E.F. 

of  sendeth  greeting. 

Whbrbas  ye  are  minded,  as  it  is  said,  to  enter 
into  a  contract  of  marriage  under  the  provisions 
of  The  Matrimonial  Causes  and  Marriage  Law 
(Ireland)  Amendment  Act,  1870,  and  are  desirous 
that  the  same  may  be  speedily  and  publicly 
solemnized :  And  whereas  you  CD.  j[or  E.F.] 
have  made  and  subscribed  a  declaration  under 
your  hand  that  you  believe  there  is  no  impe- 
diment of  kindled  or  allianee  or  other  lnwtal 


hindrance  to  the  said  marriage,  and  that  you 
CJ).  [or  E.F.l  have  [or  has]  had  your  [or  his  or 
her]  usual  place  of  abode  for  ihe  space  of 
fourteen  days  last  past  within  the  district  of 
(  ),  and  [m  eiue$  tehtre  ntktr 

party  i$  under  age,  4md  mat  a  widomer  or  wtdbv] 
that  you  CD.  [or  E.F.  are  [or  is]  under  the  age 
of  twenty-one  years,  and  that  the  consent  of 
O.H.,  whose  consent  to  your  [or  his  or  her] 
marriage  is  required  bylaw,  has  been  obtained 
thereto  [or  that  there  is  no  person  having  autho- 
rity to  give  such  consent],  or  where  a  party  so 
under  age  it  a  widower  or  widow,  that  you  C.D. 
[or  B.F.]  are  [or  is]  under  twenty-one  years  of 
age,  but  are  [or  is]  a  widower  or  widow,  (u  tie 
ease  may  6e] :  I  do  hereby  grant  auto  yoa  full 
licence,  according  to  the  authority  in  that  behalf 
griven  to  me  by  the  said  Aet,  to  proceed  to 
solemnize  such  marriage,  provided  that  the  said 
marriage  be  publicly  solemnised  in  the  presence 
of  two  witnesses,  within  three  oaleiidM*  months 
from  the  [here  intert  the  date  of  the  rettipt  ^  tlx 
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notice  by  the  pentm  %um»g  the  liemee']  in  the  undv  niy  hand,  tiik 

{here  describe  the  building  in  which  the  marriage  of 

uto  be  solemnized},  between  the  boon  of  eight  in  and 
the  fotenocai  ana  two  in  the  afternoon.    Given 


one  thouMnd  eight  hundred 
(Signed)        A.B. 


No.  h. 

Notice  of  Marriaob. 

To  A.B.  [or  CD.]  appointed  to  issue  licences  for  marriages  in  the  district  of 

under  the  provisiona  of  the  Matrimonial  Causes  and  Marriage  Law  (Ireland)  Amendment  Act, 
1870. 

1  HBREBY  give  yon  notice  that  a  marriage  is  intended  to  be  had,  withia  three  ^akndas  montha 
Itrom  the  date  hereof,  between  roe  and  the  other  party  herein  named  and  described ;  (that  is  to  say,)— 


Name. 

Con- 
dition. 

i 

1      Age. 
Condition. 

1 

1                     1       ChDTohor         District  and  Cooatr 
Dwelling  1    I<imgtli  of  1  Building  in  wliicli    ija  whicli  tlie  other 
1                           Marriage  is         Party  resides  when 
Flaee.     I  Beoidence.  1            to  be                the  farties  dwell 
1                      '      aolemniied.      i  in  different  Uintrict*. 

Lucius  Smith 

Widower 

Carpenter 

Of  fall 
age. 

High 

Street, 

Boscrea. 

23  days 

Sion  Chapel, 

Boscrea, 

Tipperary. 

Baarybofoagh, 

Iffargaret  Shaw  - 

Spinster 

Mnor 

GroTe 

Farm, 

near 

Mary- 

boroagh. 

More  than 
a  month. 

Qoeen'* 
County. 

Witness  my  hand  thia  [eixthl  da/  of  [itfay  1871.] 

(Signed)        Ltuiu*  Smith. 

[The  particulars  in  this  schedule  to  be  entered  according  to  the  fact  ] 


Chap.  111. 
The  Beerhouse  Act,  1870. 


ABSTRACT  OP  THE   BKACTHBNTB. 

1.  Sating  qual^cafiott  and  closing  hours  of  beerhouses  vitkia  townships  where  separate 

poor  rate  is  or  can  be  made. 

2.  Restricted  application  of  Act. 

3.  Short  title. 


An  Act  to  make  {m>Tision  in  relation  to 
certain  Beerhouses  not  duly  qualified 
according  to  Law. 

(10th  August  1870.) 

WaBRHAsin  miaapprehennon  of  the  nrovbions 
of  an  Act  passed  in  the  third  and  fourth  years  of 


the  reign  of  Her  present  M^esty,  chapter  nxty- 
one,  licences  and  certificates  for  the  sale  of  beer 
and  cider  have  been  granted  in  respect  of  housea 
not  duly  qualified  as  by  the  first  section  of  the 
aaid  Act  is  required : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  br  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conunona, 
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in  this  present  Parliament  ikssemUled,  and  by  the 
authwity  of  the  same,  as  follows : 

1.  A  dnrellin(|r-house,  if  situated  within  a  town- 
ship for  which  a  separate  poor  rate  is  or  can  be 
made,  or  within  a  hamlet  for  which  a  separate 
poor  rate  is  or  can  be  made,  shall,  for  the  par- 
pose  of  determining  by  reference  to  population, 
in  accordance  with  the  first  and  fifteenth  sections 
respectively  of  the  said  Act,  the  rating  qualifica- 
tion and  the  closing  hour  appUcable  to  suob 
house  as  a  house  for  the  sale  of  beer  or  cider,  b* 
deemed  to  be  within  such  township  or  hamlet, 
as  the  case  may  be,  and  not  within  any  luget 


area  of  which  such  townahip  or  bandct  toon  a 
part. 

2.  This  Act  shall  apply  exclusively  to  houses 
in  respect  of  which  licences  under  Acts  to  permit 
the  general  sale  of  beer  and  oidetr  by  wtail  in 
England  are  in  force  at  the  time  of  the  passing 
of  this  Act,  and  to  such  houses  so  long  only  as 
such  licences  or  any  isoewal  thereof  ahw.  remain 
in  force. 

3.  This  Act  aaay  ba  cited  for  all  purpoMs  as 
"The  BeerhouM  Act,  1870." 


Chap.   112. 
Tie  Glebe  Loan  {Ireland)  Act,  1870. 


ABSTRACT  OP  THE   BNACTKBNTa. 

1.  Skort  title. 

2.  Interpretation  of  ttrmt. 

'X  The  Commissioners  of  PnbUo  Works  nay  make  advances  to  such  anumnts  as  may  he  sanctioned. 
4.  One  third  of  estimated  cost  of  work  to  be  secured.    Loan  only  to  amount  to  two  thirds  of  purchase 

money  ofglAe. 
6.  Security  for  repayment  qf  loan  for  work. 

6.  Security  for  repayment  of  loan  for  plebe. 

7.  Loan  to  be  repaid  by  annuity. \   Renteharye  mty  be  increased  so  as  to  repay  sum  advanced  footer 

than  time  appwmted. 

8.  Mortgages,  bonds,  Sfc.  under  this  Act  exempt  from  stamp  duty. 

9.  Sects.  37.  and  38.  o/ 1  4-  2  WiU.  4.  0.  33.  repealed. 
10.  Duration  of  Act. 

Schedule. 


An  Act  to  amend  the  Act  of  the  first 
and  second  years  of  the  reign  of  His 
late  Majcdty  King  William  the  Fourth, 
chapter  thirty-three,  in  part,  and  to 
aiFord  facilities  for  obtaining  Loans  for 
the  erection,  enlargement,  and  im- 
provement of  Glebe  Houses,  and  for 
the  acquirement  of  lands  for  Glebes, 
in  Ireland.  (10th  August  1870.) 

Whkrbas  by  an  Act  passed  in  the  session  of 
Parliament  held  in  the  first  and  second  years  of 
the  reign  of  His  late  M^esty  King  Wilham  the 
Fourth,  intituled  "  An  Act  for  the  extension  and 
"  promotion  of  public  works  in  Ireland,"  it  was 
amongst  other  things  enacted,  that  it  should  and 
might  be  lawful  for  the  Commissioners  of  Public 
Works  acting  in  the  execution  of  the  said  Act  to 
make  loans  or  advances  for  works  on  security,  by 
writing  obligatory  alone,  upon  the  terms  and 
conditions  in  the  said  Act  mentioiied : 


And  whereas  it  is  expedient  to  afford  fiunlities 
for  obtaining  loans  for  the  erection,  enlargement, 
and  improvement  of  glebe  houses,  and  for  the 
acquirement  of  lands  for  glebes,  in  Ireland : 

And  whereas  for  the  purposes  aforesaid  it  is 
expedient  to  amend  the  said  recited  Act,  and  to 
authorise  the  said  Conunissiooers  of  Public 
Works  in  Ireland  to  make  loans  to  the  amount, 
upon  the  security,  and  in  the  manner  by  this  Act 
authorised : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  4^tds  Spiritual  and  TemponLand 
Commons,  in  this  present  Parliament  assembleH, 
and  by  the  authority  of  the  same : 

1.  litis  Act  may  be  cited  for  all  purpoMS  ol 
"The  Glebe  Loan  (Ireland)  Act.  1870." 

2.  In  this  Act— 

The  term  "ecclMiastioal  person"  means  md 
includes  any  afchbishop,  bieh(^,  ciergyman, 
piiest,  euiwte,  or  miniatcr  of  any  te^ipcm 
denominatioM  whotaocver: 
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Th«  term  "wotk"  means  the  ereetion,  en- 
largement,  or  stnictunJ  improvement  of  any 
dwellin|;-hou8e  for  any  ecclesiastical  person 
having  spiritual  charge,  as  r^ards  members 
of  his  own  denomination,  of  any  parish  or 
district  in  which  such  work  is  executed,  or 
permanently  officiating  in  any  church  or 
cbapd  within  such  parish  or  district : 

The  term  "  glebe "  means  any  piece  or  parcel 
of  land,  not  exceeding  in  the  whole  ten 
acres,  occupied  or  to  be  occupied  by  any 
eodMiastual  person  while  having  aptritual 
charge  of  any  parieh  or  distriot  in  MSpeot  of 
which  such  glebe  shall  be  purchased  or 
acquired. 

3.  It  shall  be  lawful  for  the  Commissioners  of 
Pnblio  Works  in  Ireland,  during  the  continuance 
of  this  Act,  with  the  sanction  of  the  Commis- 
sioners of  Her  Majesty's  Treasuiy,  «ut  of  raoney« 
issued  to  them  or  to  be  issued  to  them  in  pur- 
suance of  the  provisions  of  the  several  Acts  in  the 
sdtedule  to  this  Act  annexed  mentioned,  to  make 
loans  to  any  person  or  persons  of  such  sums  as 
the  said  Commissioners  of  Public  Works  may 
think  right  and  proper,  upon  the  security  and 
subject  to  the  conditions  by  this  Act  authorised, 
for  all  or  any  of  the  purposes  following ;  (that  is 
to  say.) 

1.  The  execution  of  any  work. 

2.  The  purchase  of  any  glebe. 

3.  The  discharge  of  any  debt  due  and  incurred 

before  the  passing  of  this  Act  in  the  pur- 
chase of  any  dwelling-house  for  any  eccle- 
siastical person  having  spiritual  charge,  as 
regards  members  of  his  own  denomination, 
of  the  parish  or  district  in  which  such 
dwelling-house  is  situate,  or  permanently 
officiating  in  any  church  or  chapel  within 
such  parish  or  (Ustrict,  or  in  the  purchase 
of  any  glebe. 

4.  The  person  or  persons  to  whom  snch  loans 
shaU  be  granted  for  the  execntion  of  any  work 
shall  previously  expend,  secure,  or  deposit,  in 
anah  manner  as  the  said  Commissioners  of  Public 
Works  shall  direct,  a  snm  equal  to  not  less  than 
one  third  of  the  estimated  cost  of  the  construction 
of  the  proposed  work ;  and  no  person  or  persons 
shall,  for  the  purpose  of  purchasing  any  glebe  or 
discharging  any  debt  incurred  before  the  passing 
of  this  Act  in  the  purchase  of  any  glebe,  be 
granted  by  way  of  loan  a  snm  greater  than  two 
thirds  of  the  purchase  money  to  be  psdd  or 
already  paid  for  such  glebe. 

6.  The  repayment  of  every  loan  which  skall  be 
made  under  the  provisions  of  this  Act  for  the 
purpose  «f  executing  any  work,  or  discharging 
any  debt  incurred  before  the  passing  of  this  Act 
in  the  purchase  of  any  dweUing<hoase  for  any 
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ecclesiastiad  person  as  aibresaid,  shall  be  secured 
by  mortgage,  bond,  or  otherwise,  as  the  said 
Commissiooeis  of  Public  Works,  witii  the  ap- 
proval of  the  CommissiiMiers  of  Her  M^esty's 
Treasury,  may  think  right;  and  every  such, 
security  othsr  thsD  a  mortgage  shall  be  entered 
into  by  at  least  thcee  persons,  the  snffloieacy  and 
solvency  of  which  ponons  shall  be  made  oat  t» 
th«  satM&otioa  of  the  said  Commissionen  of 
Public  Wotkt,  and  shall  be  subject  to  such  con- 
ditions as  tlM  said  Commissioners  of  Publie 
Woriu,  with  saoh  approval  as  aforesaid,  shall 
deem  to  ba  ptroper. 

6.  Eveiy  loan  which  shall  be  made  under  the 
provisions  of  this  Act  for  the  purchase  of  any 
glebe  or  the  discharge  of  any  debt  incurred  before 
the  passing  of  this  Act  in  the  purchase  of  auy_ 
glebe  shall  be  repaid  by  the  payment  of  an  annuu' 
rentohargeof  <^e  amount  and  for  the  time  herein- 
after mentioned,  and  every  such  glebe  shall  be 
deemed  to  be  and  shall  be  well  charged  with  the 
payment  of  such  rentcharge,  and  that  in  priority 
of  all  chaises  and  incumbrances  whatsoever,  save 
and  except  quitrents  tmd  rentdurges  in  lieu  of 
tithes,  and  also  save  end  except  all  chaises  prior 
in  date,  if  any,  existing  under  or  by  virtne  of  any 
of  the  Acts  mentioned  in  the  schedule  to  thb  Act 
annexed ;  and  all  the  provisions  of  the  Act  passed 
in  the  tenth  and  eleventh  years  of  the  reign  of 
Her  present  Migesty,  chapter  thirty-two,  as  to  the 
recovery  of  rentcharges  payable  thereunder,  shall 
extend  and  ^pply  to  the  recovoy  of  rentcharges 
charged  under  the  provisions  of  this  Act  upon 
glebes. 

7.  Eveiy  loan  which  shall  be  made  under  the 
provisions  of  this  Act  shall  be  repaid  by  the  p^^ 
ment  to  Her  Majesty  of  an  annual  sum  of  five 
pounds  for  every  one  hundred  pounds  of  such 
loan  from  time  to  time  advanced,  and  so  on  in 
proportion  for  any  lesser  amount,  and  to  be  pay- 
able for  the  term  of  thirty-five  years,  to  be  com- 
puted from  the  date  of  the  advance  in  respect  of 
which  the  said  annual  sum  shall  be  charged,  such 
annual  sum  to  be  paid  by  equal  half-yearly 
payments  on  the  fifth  day  of  April  and  tenth  day 
of  October  in  every  year  during  the  said  term  of 
thirty-five  years,  with  such  apportionment,  if  any, 
as  may  be  necessary  in  respect  of  the  first  and 
last  of  such  pavments :  Provided  always,  that  the 
amount  of  eucn  annual  sum  may,  by  agreement, 
and  with  the  sanction  of  the  dommissioners  of 
Her  Majesty's  Treasury,  be  increased  to  such 
amount  as  will  repay  the  sum  so  advanced  sooner 
than  the  said  period  of  thirty-five  years  herein- 
before appointed. 

8.  No  mortgage,  bond,  obUgstion,  security, 
contract,  agreement  or  other  instrument  whatso- 
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ever  exeented  under  tbe  proTiriona  of  ihu  Act, 
nor  anr  memorial  thereof  for  registration,  shall 
be  liable  to  any  stamp  duty  whaterer. 

9.  From  and  after  the  passing  of  this  Act  see- 
tions  thirty-seven  and  thuty-eight  of  the  Act  of 
the  first  aud  second  years  oi  the  reign  of  His  late 


Mijeety  King  William  the  Foutii,  chapter  tUitj- 
three,  shall  he  and  the  same  an  hereby  repealed. 

10.  The  provisions  of  this  Act,  except  the  next 
preceding  section,  shall  continue  in  operadcm 
until  the  first  day  of  September  one  thousand 
eight  hundred  and  seventy-five,  and  no  longer. 
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the  office  of  Priest  or  Deacon  in  the  Church  of 
England  -  -  -  -  396 
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92.  An  Act  to  amend  the  Laws  for  the  Election 
of  the  Magistrates  and  Councillors  of  Boyal 
and  Parliamentary  Burghs  in  Scotland    -  397 

93.  An  Act  to  amend  the  Law  relating  to  the 
Property  of  Married  Women        -  -  400 

94.  An  Act  to  provide  for  Superannuation  Allow- 
ances to  Medical  Officers  of  Unions,  Districts, 
and  Parishes  in  England  and  Wales         •  402 

95.  An  Act  to  authorise  the  oarriaffe  of  Naval 
and  Military  Stores  in  Passenger  Ships    -  403 

96.  An  Act  to  apply  a  amn  out  of  the  Consoli- 
dated Fund  to  the  service  of  the  year  ending 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-one,  and  to  appro- 
priate the  Supplies  granted  in  this  Session  of 
Parliament  ...  -  404 

97.  An  Act  for  granting  certain  Stamp  Duties 
in  lieu  of  Duties  of  the  same  kind  now  payable 
under  various  Acts,  and  consolidating  and 
amending  provisions  relating  thereto        -  418 

98.  An  Act  for  consolidating  and  amending  the 
Law  relating  to  the  Management  of  Stamp 
Duties  ...  .  456 

99.  An  Act  for  the  repeal  of  certain  Enactments 
relating  to  the  Inland  Revenue        -        -  462 

100.  An  Act  -to  amend  the  Law  relating  to  the 
repayment  to  the  Consolidated  Fund  of  money 
expended  for  the  benefit  of  Greenwich  Hos- 
pital   468 

101 .  An  Act  for  amendinp^  the  Sixth  Section  of 
the  Pensions  Commutation  Act,  1869       -  468 

102.  An  Act  to  amend  the  Law  relating  to  the 
taking  of  Oaths  of  Allegiance  on  Naturaliza- 
tion   469 

103.  An  Act  to  continue  various  ezpbing 
Laws 470 

104.  An  Act  to  facilitate  compromises  and  ar- 
rangements between  creditors  and  shareholders 
of  Joint  Stock  and  other  Companies  in  Liqui- 
dation      -  -  -  -  -  473 

105.  An  Act  for  appointing  a  Commission  to 
inquire  into  the  alleged  prevalence  of  the  Truck 
System,  and  the  disregard  of  the  Acts  of  Par- 
liament prohibiting  such  system,  and  for  giving 
such  Commission  the  powers  necessary  for 
conducting  such  Inquiry  -  -  -  474 

106.  An  Act  to  amend  the  Sanitary  Act,  1866, 
so  &r  as  relates  to  the  City  of  Dublin       -  476 

107.  An  Act  for  taking  the  Census  of  Eng- 
land   478 

108.  An  Act  for  taking  the  Census  in  Scot- 
land   481 

109.  An  Act  to  aboUsh  certain  Real  Actions  in 
the  Superior  Courts  of  Common  Law  in 
Ireland,  and  further  to  amend  the  Procedure 
in  the  said  Courts ;  and  for  other  purposes  485 


IIQ.  .Aa  Act  to  provide  fat  the  administration  of 
the  Law  relating  to  Matrimonial  Causes  and 
Matters,  and  to  amend  the  Law  relating  to 
MarriEiges,  in  Ireland        ...  486 

111.  An  Act  to  mfko  proriuon  in  relation  to 
certain  Beerhouses  not  duly  qualified  according 
to  Law 495 

112.  An  Act  to  amend  the  Act  of  the  first  and 
second  years  of  the  reign  of  His  late  Maiesty 
King  William  the  Fourth,  chapter  thirty-three, 
in  part,  and  to  afford  facilities  for  obtaining 
Loans  for  the  erection,  enlargement,  and  im- 
provement of  Glebe  Houses,  and  for  the 
acquirement  of  lands  for  Glebes,  in  Ireland  496 


The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Locai.  akd  Per- 
sonal Acts. 

vi.  An  Act  to  confirm  certain  Orders  made  by 
the  Board  of  Trade  under  The  Sea  Fisheries 
Act,  1868,  relating  to  Boston  Deeps  and  Ems- 
woiih. 

zzvii.  An  Act  to  confirm  certain  Orders  made  by 
the  Board  of  Trade  under  The  Sea  Fisheries 
Act,  1868,  relating  to  the  Frith  of  Forth. 

Izxxi.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Drunage  and  Improvement  d 
Lands  (Ireland)  Act,  1863,"  and  the  Acts 
amending  the  same. 

Ixxxii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Boara  of  Trade  under  The 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Alum  Bay,  Dartmouth,  Ilfracombe,  Peniyn, 
and  Walton-on-the-Naze. 

cziv.  An  Act  to  confirm  certain  Provisional 
Orders  under  "The  Local  Government  Act, 
1858,"  relating  to  the  districts  of  Bladcpool, 
Bristol,  Eton,  Heckmondwike,  Kidderminster, 
Lincoln,  Nottingham,'. Plymouth,  South  Molton, 
Wallasey,  and  Ware ;  and  fcs  other  purposes 
relative  to  certain  districts  under  the  said 
Act. 

oxv.  An  Act  to  confirm  Provisional  Orders  under 
"  The  General  Police  and  Improvement  (Scot- 
htnd)  Act,  1862,"  relating  to  the  Burghs  of 
Dunferfoline  and  Perth. 

cxvi.  An  Act  for  confirming  a  Scheme  of  the 
Charity  Commissioners  for  the  Jewish  United 
Synagogues. 

cxvii.  An  Act  for  confirming  a  Scheme  of  ^e 
Charity  Commissioners  for  certain  <^arities  in 
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the  parishes  of  Saint  Olave  aud  Saint  John  in  chriii.  An  Act  for  confirming  certain  Provisional 

the  borough  of  Sonthwark.  Orders  made  by  the  Board  of  Trade  under 

ox«ii.  An  Act  to  confirm  a  Provisional  Order  "J^''  ^,^'"^]  ^"""f  harbour  Act,  1861," 
underthe  "Public  Health  (Scotland)  Act,1867,"  rf    I  ^  Fahnouth,  Imne,  Kins^e,  Mouse- 
relating  to  the  Burgh  of  Fraserburgh,  hole,  St.  Leonards-on-Sea,  and  Ventnor. 
,..       .^^          .           T...      ,    ^  ,  <>^-  An  Act  for  oonfirming  a  Provisional  Order 

*'^"-  :^'*„^*  *S  "^^^.^^   Provisional    Order  made  by  the  Bowd  of  Trade  under  "'ITie 

under  "  TTie  Sew^e  Utilization  Acts,"  relating  General  Pier  and  Harbour  Act,  1861,"  renting 

to  the  district  of  East  Bamet.  to  Bjirqtisland. 

drii.  An  Act  to  confirm  a  Provisionid  Order  clsv.  An  Act  to  confirm  a  Provisional  Order 

under  "  The  Drainage  of  Lands  (Ireland)  Act,  under  the  "  The  Local  Government  Act,  1868," 

1863,"  and  the  Acts  asiending  the  same.  relating  to  tiie  district  of  Merthyr  Tydfil. 
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LIST  OF  THE  LOCAL  AND   PRIVATE  ACTS. 


LOCAL    ACTS. 


Tke  TUlet  to  xtihieh  the  Letter  P.  is  prefixed  are  Public  Acts  1/  a  Local  Character. 


i.  An  Act  to  authorise  the  Chester  United  Gas 
Company  to  raise  additional  Capital. 

ii.  An  Act  for  supplying  the  town  and  parish 
of  Mansfield  in  the  coun^  of  Nottingham 
with  Water. 

iii.  An  Act  to  enable  the  Runcorn,  Weston,  and 
Halton  Waterworks  Company  to  rai^e  addi- 
tional Capital. 

iv.  An  Act  for  e.xteudinK  the  poiren  of  "  The 
Leicester  Lunatic  Asylum  and  ImproveQient 
Act,  18P5,"  and  for  other  purposes. 

V.  An  Act  for  better  supplving  with  Gas  th« 
borough  of  Newport  and  the  parishes  of  Caris- 
brooke,  Whippingham,  and  St.  Nicholas  in 
the  Isle  of  Wight  in  the  county  of  South- 
ampton ;  and  for  other  purposes. 

P.  vi.  An  Act  to  confirm  certain  Orders  made 
by  the  Board  of  Trade  under  The  Sea  Fisheries 
Act,  1868,  relating  to  Boston  Deeps  and  Ems- 
•  worth. 

vii.  An  Act  to  consolidate  iuto  one  ordinary 
Stock  the  separate  ordinary  Stocks  and  Shares 
in  the  North-eastern  Railway  Company,  and  to 
make  other  provisions  consequent  thereon,  and 
in  reference  to  the  Share  Capital  of  the  Com- 
pany ;  and  for  other  purposes. 

viii.  An  Act  to  ascertain  and  commute  Common- 
able and  certain  other  Rights  in  the  Abbot's 
Wood  in  the  Forest  of  Dean  in  Gloucester- 
ahire. 

ix.  Ab  Act  to  audioriae  the  abandoament  of  a 

.  portion  of  the  Callander  and  Oban  Railnray,  to 
extend  the  time  for  the  completion  of  anotfaer 
portion  thereof';  and  for  other  purposes. 

X.  An  Act  for  ineorpomting  "  The  Airedale  Gas 
Company,"  and  for  enabling  them  to  supply 
.  Gas  to  parts  of  the  townships  of  Idle .  and 
Eccleshill,  in  the  West  Riding  of  Yorkshire. 

xi.  An  Aot  for  incorporating  "the  Kings  Lynn 
Gas  Company,"  and  for  enabling  them  to 
.8t^)ply  Gas  to  Kings  Lynn  and  other  places 
in  Norfolk. 


xii.  An  Act  ilur  incorpoisting  the  Wrexham  Gas- 
light Companr,  with  powH«  to  6u|>plT  'Uie 
town  of  Wwxnam  asd  its  neighboaibooA  wHb 
Gas;  and  f or  othfcr  polioses. 

xiM.  An  Aot  to  aathorise  tiw  oonstriHitiMi  of  a 
Railway  from  the  Midland  iUrbrt^  at  Chester- 
field to  Brampton,  and  Brand»  Bailwwpa  or 
Tramways  connected  therewith,  in  tiie  q?mrty 
of  Derby  ;  and  for  other  purposes. 

xiv.  An  Act  to  cttable  tbe  Conmiissiooeni  of 
Police  of  tbe  Burgh«f  Broagkty  Parry  to  ^or- 
chase  the  Gasworks  of  die  Bpoogfaty  Vttrj 
Gaslight  Company,  and  to  .supply  Gas  within 
the  said  Burgh  and  District.  . 

XV.  An  Act  to  amend  the  Acts  relating  to  ihe 
Asylum  for  Female  Orphans. 

xyi.  An  Act  to  enable  the  S«yem  and  Wye  Rail- 
war  and  Canal  Company  to  extend  their 
railway  to  the  Ross  and  Monmouth  Railway 
near  the  River  Wye.  y 

xvii.  An  Act  to  enable  the  local  board  for  the 
district  of  Hyde,  in  the  county  palatine  of 
Chester,  to  purchase  the  Hyde,  Werneth,  and 
Newton  Waterworks,  and  to  confer  upon  them 
other  powers  with  reference  thereto. 

xviii.  An  Act  for  better  supplying  with  Water 
the  town  and  ])ari8h  of  Beccles,  in  the  rountr 
ofSaffblk.  _     . ' 

xix.  An  Act  to  amend  The  FylSe  WaWwodts 
Act,  1861,  to  increase  the  capital  of  the  Fylde 
Waterworks  Company,  to  extend  and-  define 
the  limits  of  snppty,  to  glre  po^nferto  alter  tile 
number  of  directors ;  ma  for  btker  putfkiMS. 

XX.  An  Act  to  amend  Knd  extend'  the  Acts  re- 
lating to  the  MUlwall  Canal  Company,'  to 
change  tbe  name  of  the  Company  {'and  fw 
other  purposes. 

xxi.  An  Act  to  vlter  and  enlarge  sotne  of  ihe 
powers  of  "  The  North  British  and  Mertuitile 
Insarance  Company."  ' 

xxii.  An  Act  for  lietter  Suppl^inffwith  Wvterilie 
parishes  of  Old   Shoreluilili,  ffew-  Shoreliaio, 
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Kinnton-by-Sea,  Southwick,  Portslade,  and 
Aldnngton,  in  the  county  of  Sussex. 

zziii.  An  Act  to  amend  and  enlarge  the  Pro- 
visions of  "  The  Southport  Waterworks  Act, 
1854/'  "Thfe  Sduttport  ■  Waterworks  kd, 
1856,"  and  "  The  Southport  Waterworks  Act, 
1867,"  to  make  further  and  better  Provision 
fbr  suppljring  the  town  of  Southport  and  the 
a4)oimng  districts  with  Water ;  and  for  other 
purposes. 

xariv.  An  Act  for  dissolving  the  Yeadon  Water- 
works Cinnpany  limited,  and  re-incorporating 
the  Proprietors  therein  with  others  for  more 
effectually  supplying  with  Water  the  Town- 
ship of  Yeadon,  and  certain  parts  of  the  Town- 
ship of  Rawden,  both  in  the  Parish  of  Guiseley, 
in  tite  West  Riding  of  the  county  of  York ; 
tuid  for  other  purposes. 

xrr.  An  Act  to  incorporate  the  Proprietors  of 
the  Chiltem  Hills  Spring  Water  Companv 
(Limited),  and  granting  them  powers  with 
MfensBoo  to  Sufi^ly  of  Water  to  the  town  of 
Aylesbuiy  and  the  viaaity  tiiereof ;  and  other 

xxvi.  An  Act  to  inoorporate  the  Brecon  Gas 
Cemyeay,  and  to  enable  them  to  supply  the 
town  of  Brecon  with  gas;  and  for  other  pur- 
poses relating  to  Hie  Company. 

P.  xxvii.  An  Act  to  confirm  certain  Orders  made 
by  the  Board  of  Trade  under  The  Sea  Fisheries 
Act,  1868,  relating  to  the  Frith  of  Forth. 

xxviii.  An  Act  to  confer  further  powers  on  the 
Wolvcrhsanpton  and  Walsall  Uailwi^  Com- 

"  pany. 

xsii.  An  Act  to  grant  further  powers  to  the 
Newport  Pagnell  Railway  Company. 

XXX.  An  Act  to  incorporate  the  Eocleshill  and 
Bolton  G«s  Company,  Limited,  and  to  make 
further  provision  for  lighting  certain  parts  of 
the  townships  of  Eccleahill  and  Bolton  with 
Gaa ;  and  for  other  purposes. 

xxxi.  An  Act  for  the  malung  of  a  Railwar  ft<om 
Golspie  to  Helmsdale  in  the  countv  of  Suther- 
land, and  for  the  abandonment  of  part  of  the 
authorised  railway  of  the  Sutherland  Railway 
Company ;  and  for  other  purposes. 

xxxii.  An  Act  to  authorise  the  constmction  of  a 
Bridge  over  the  rivw  Trent  in  the  county 
of  JNottingham,  and  Roads  and  Approach^ 
thereto,  to  be  called  "  the  Gunthorpe  Bridge." 

xx.xiiL  An  Act  to  constitute  a  body  of  Commis- 
sioners, and  to  empower  them  to  purchase 
certain  shipping  dues  from  His  Royal  High* 
ness  the  Pnnce  of  Wales ;  and  also  to  provide 
for  the  alteration  and  ultimate  extinction  of 
such  shipping  dues,  and  for  raising  mon^s ; 
and.  for  otner  purposes. 


zxxiv.  An  Act  to  vest  Fosdyke  Bridge  and  certain 
property  connected  therewith  in  the  inhabitants 
of  (the  parts  of  Holland  in  Lincolnshire  as  a 
county  bridge  and  county  property. 

xicxv.  An  Act  for  reiting  in  the  Corporation 
of  Paisley  the  supply  of  Gas  to  that  town  and 
the  suburbs  thereof;  and  fbr  other  purposes. 

xxxvi.  An  Act  to  confer  various  powers  upon  the 
Great  Eastern  Railway  Company  with  respect 
to  the  Ramsey  branch  of  the  said  Company, 
and  the  Tendring  Hundred  Railway ;  and  for 
other  purposes. 

zxxvii.  An  Act  for  better  raising  and  securing  a 
Fund  for  the  Widows  and  Children  of  the 
Officers,  Agents,  Clerks,  and  Porters  of  the 
Royid  Bank  of  Scotland. 

xxzviii.  An  Act  for  dissolving  the  Saint  Alban's 
Gas  and  Water  Company,  and  re-incorporating 
the  proprietors  therein  with  others  for  more 
effectually  supplying  with  Gas  the  borough  of 
Saint  Alban  and  other  adjoining  parishes  and 
places  ;  and  for  other  purposes. 

xxxix.  An  Act  to  extend  the  Hme  for  the  com- 
pulsory purchase  of  Lands  for  the  purposes 
of  the  North  Metrop<ditan  Railway  Act,  1867. 

xl.  An  Act  for  incorporating  and  granting  further 
powers  to  the  Hebden  Bridge  Gas  Company. 

xli.  An  Act  for  making  a  Railway  from  the 
Ha<rthornden  station  of  the  Peebles  Railway 
to  Penicuik  in  the  county  of  Edinburgh ;  and 
for  other  purposes. 

xlii.  An  Act  to  amend  two  Acts  for  repressing 
Juvenile  Delinquency  in  the  City  of  Glasgow. 

xliii.  An  Act  to  enable  the  Local  Board  for  the 
District  of  Aberdare  to  erect  Waterworks  and 
supply  Water;  to  purchase  the  Undertaking 
of  the  Aberdare  Waterworks  Company;  and 
fbr  other  purposes. 

xliv.  An  Act  for  conferring  _  various  additional 
powers  upon  the  Caledonian  Railway  Com- 
pany ;  and  for  other  purposes. 

xlv.  An  Act  to  empower  the  corporation  of 
Northampton  to  establish  Markets  and  Fairs ; 
and  for  other  purposes. 

xlvi.  An  Act  to  authorise  the  Construction  of  the 
Edinbm^h,  Loaahead,  and  Roslin  Railway. 

xtvii.  An  Act  to  enable  the  Metropolitan  and 
Saint  John's  Wood  Railway  Company  to 
abandon  the  authorised  Extension  of  their 
Railway  to  Hampstead ;  and  for  other  pur- 
poses. 

zliTiii.  An  Act  for  authorising  the  Corporation 
of  the  Royal  Inflrmair  of  Edinburgh  to  remove 
their  infirmary  builungs  to  a  more  suitable 
position,  and  to  acquire  for  tiiat  purpose  the 
site  of  George  Watson's  Hospital  and  adjacent 
lands ;  and  for  other  purposes. 
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xlix.  An  Act  to  extend  the  time  for  completing 
the  works  of  the  Milford  Haven  Dock  and 
Bajlway  Company;  to  lease  the  undertaking; 
and  for  other  purposes. 

1.  An  Act  for  extending  the  time  for  the  com- 
pletion of  the  Bedford  and  Northampton 
Railway. 

li.  An  Act  for  enabling  the  Beading  Gas  Com- 
pany  to  raise  additional  Capital ;  to  construct 
new  Wfflrks;  for  extending  their  Limits  of 
Supply ;  and  for  other  purposes. 

lii.  An  Act  for  making  alterations  in  the  au- 
thorised Metropolitan  Railways  of  the  Great 
Eastern  Railway  Company,  and  for  extending 
the  time  for  the  completion  thereof;  and  for 
conferring  upon  that  Company  and  upon 
certain  other  companies  other  powers  in  con- 
nexion with  the  said  railways ;  and  for  other 
purposes. 

liii.  An  Act  for  empowering  the  Mayor,  Alder- 
men, and  Burgesses  of  the  city  and  borough 
of  Bath  to  more  effectually  supply  with  Water 
the  city  and  borough  of  Bath ;  and  for  other 
purposes. 

lir.  An  Act  to  authorise  the  Trustees  of  the 
Clyde  Navigation  to  construct  a  Dock  or  Hda} 
Basin,  Quays,  Tramways,  and  other  works  at 
the  Harbour  of  Glasgow ;  to  abandon  certain 
works,  and  to  borrow  additional  money ;  and 
for  other  purposes. 

Iv.  An  Act  to  enlarge  the  powers  of  the  East 
London  Rulway  Company  for  the  compulsory 
purchase  of  lands  and  for  the  completion  of 
works,  and  to  enable  them  to  raise  flirther 
money;  to  confirm  and  authorise  agreements 
between  the  East  London  and  other  Railway 
Companies ;  and  for  other  purposes. 

Ivi.  An  Act  for  the  transfer  to  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Leeds 
of  the  undertakings  of  the  Leeds  Gaslight 
Company  and  the  Leeds  New  Gas  Company ; 
and  for  other  purposes. 

Ivii.  An  Act  for  better  supplying  with  Water  the 
town  of  Ruabon  and  places  adjacent,  in  the 
county  of  Denbigh. 

Iviii.  An  Act  to  authorise  the  Limerick  and  Ennis 
Railway  Company  to  cancel  certain  authorised 
but  unissued  Shares,  and  to  borrow  on  Mort- 
gage in  lieu  thereof,  and  to  issue  Debenture 
Stock;  4nd  for  other  purposes. 

lix.  An  Act  to  authorise  the  Limerick  and  Foynes 
Railway  Company  to  cancel  certain  authorised 
but  unissued  Fieference  Shares,  and  to  borrow 
on  Mortgage  in  lieu  thereof,  and  to  issue 
Debenture  Stock ;  and  for  other  purposes. 

Iz.  An  Act  to  confer  further  powers  on  the 
Company  erf  Proprietors  of  the  Birmingham 
Canal  Navigations ;  and  for  other  purposes. 


IxL  An  Act  ta  enable  the  Gloucester  aadfiatkeley 
Canal  Company  to  extend  and  improTS  their 
works,  to  convert  their  existing  capital  into 
stock ;  and  for  oUier  purpose^. 

Ixii.  An  Act  to  enlarge  the  powers  of  liie  London 
and  Blackwall  Railway  Company,  and  to  enshle 
them  to  abandon  certain  Railways  anthoitsal 
by  "'i1ie  London,  Blackwall,  and  MihraU 
Extension  Railway  Act,  1865." 

Ixiii.  An  Act  for  conferring  additional  powos  on 
the  Midland  Railway  Company  for  the  coB'^ 
struction  of  works,  and  fprthe  raising  of  further 
capital ;  and  for  other  purposes. 

Ixiv.  An  Act  to  extend  the  Limits  and  inoHaK 
the  Capital  of  the  Shipley  Gaslight  Company; 
and  for  otha;  purposes. 

Ixv.  An  Act  to  authorise  the  oonstrnotion  of  a 
Bridge  over  the  River  Ouse  in  the  oounty  of 
York,  to  be  called  "  Cawood  Bridge." 

Ixvi.  An  Act  to  authorise  the  Waterworks  Com- 
missioners of  Kirkcaldy  and  Dysart  to  raise  a 
further  sum  of  money,  and  to  amend  "The 
KirkcaMy  and  Dyswrt  Waterworits  Act,  1867;" 
and  for  other  purposes. 

Ixrii.  An  Act  to  extend  the  time  for  the  eem- 
pletion  of  Stapenhill  Bridge  at  Burton-upon- 
Trent. 

Ixviii.  An  Act  for  more  effectuallyUghtin^  with 
Gaa  Buxton  and  other  places  in  I)erb7shiie. 

hdx.  An  Act  to  enable  the  Local  Board  for  the 
district  of  Cleckheaton  to  make  and  supply 
Gas,  and  to  piuchase  the  undertaking  of  the 
Cleckheaton  Gas  Company,  to  confer  other 
powers  in  relation  to  Gas  on  the  sud  Local 
Board ;  and  for  other  purposes. 

Ixx.  An  Act  for  granting  ftirther  powers  to  the 
Imperial  Continental  Gsa  Assodation. 

Ixxi.  An  Act  to  enable  the  Great  Nortiiem  Ba3- 
way  Company  to  abandon  the  construction 
of  the  Watford  and  Edgeware  Railway. 

Ixxii.  An  Act  to  authorise  the  Dare  ViQey  Bail- 
way  Company  to  raise  additional  capital,  to 
abandon  a  portion  of  their  authorised  Eailvsy, 
and  to  lease  their  undertaking  to  the  Ti^ 
Vale  ^ilway  Company;  and  for  other  pur- 
poses. 

Ixxiii.  An  Act  to  authorise  the  Llantrissant  and 
Taff  Vale  Junction  Railway  Company  to  aban- 
don the  construction  of  ^  certaii)  raSwsy 
authorised  by  "  The  Llantriwant  tmd  Taff  Vale 
Junction  Railway  Act,  1866;"  and  to  extend 
the  time  for  the  completion  of  another  rsdwt^ 
authorised  by  the  same  Act ;  and  to  lease  fteir 
undertaking  to  the  Taff  Vale  Raflw»7  Com- 
pany ;  and  for  other  purposes. 

Ixxiv.  An  Act  for  the  revival  of  the  powers  and 
extension  of  the  time  for  Uie  compelKn^  pur- 
chase of  lands  and  completion  of  Ae  lainny 
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aatbaiiaed  by  "The  Girvan  and  Fortpatrick 
Junction  lUilaray  Act,  1865,"  and  alao  for 
enabling  the  Giivan  and  Fortpatrick  Junction 
Railwav  Company  to  divide  and  convert  the 
shares  in  their  capital  into  preferred  and  de- 
ferred shares;  and  fcnr  other  purposes. 

Ixxv.  An  Act  fbr  extending  the  limits  within 
which  the  Cardiff  Gaslight  and  Coke  Copapany 
may  supply  Gas,  and  for  empowering  the 
Company  to  raise  additicfnal  Capital;  and  for 
other  purposes. 

Ixxvi.  An  Act  inearporating  and  conferring  Air- 
ther  powers  on  the  Carmarthen  Gas  Company. 

Ixrvii.  An  Act  to  incorporate  a  Company  for 
better  supplying  with  Gas  and  Water  the 
township  of  Bainhill,  in  the  parish  of  Freacot 
and  county  palatine  of  Lancaster;  and  for 
other  piuposes. 

Ixxviii.  An  Act  for  the  abandonment  of  i^e  ex- 
teosion  authorised  by  "  The  Blane  Valley 
Railway  Extension  Act,  1865;"  and  for  other 
purposes. 

Izxix.  An  Act  for  atrthorising  the  Lancashire 
and  Yorkshire  Railway  Company  and  the 
London  and  North-western  Railway  Company 
to  run  Steam  Vessels  between  Fleetwood  and 
Belfast;  and  for  other  purposes. 

Ixiz.  An  Act  for  conferriM  powers  on  the  Lan- 
cashire and  Yorkshire  Railway  Company  for 
the  construction  of  a  railway  and  other  works, 
and  the  acquisition  of  lands,  in  the  west  riding 
of  the  county  of  York  and  the  county  of  Lan- 
caster ;  and  for  other  purposes. 

P.  Ixxxi.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,"  and  the  Acts 
amending  the  same. 

P.  Ixxxii.  An  Act  fbr  coDfirming  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  The  General  Pier  and  Harbour  Act,  1861, 
relating  to  ^lum  Bay,  Dartmouth,  Iliracombe, 
Peniyn,  and  Walton-ou-the-Naze. 

Izxxiii.  An  Act  for  vesting  in  the  Great  Western 
Railway  Company  the  undertaking  of  the  Com- 
pany of  Proprietors  of  the  Herefordshire  and 
Gloucestershire  Canal  Navigation;  and  for 
other  purposes. 

bcxxiv.  An  Act  for  enabling  the  London  and 
North-western  and  the  Lancashire  and  York- 
shire Railway  Companies  to  alter  and  enlarge 
their  station  at  Preston,  and  in  connexion  there- 
with to  acquire  lands  and  execute  certain  works, 
and  for  authorising  Agreements  between  the 
Companies  in  reference  to  those  and  other 
matters ;  and  for  other  purposes. 

IxxxT.  An  Act  to  incorporate  the  Golne  Fisheiy 
Company,  and  to  authorise  the  demise  to  them 
of  the  Fishery  of  the  River  Colqp. 


Ixzxvi.  An  Act  to  enable  the  Dublin  nai  Antrim 
Junction  Railway  Cpmpany  to  raise  further 
moneys  by  borrowiug ;  and  for  Qther  purposes. 

Ixxxvii.  An  Act  for  carrying  into  effect  Arrange- 
ments with  respect  to  Comtnons  pared  of  the 
Manor  of  the  pity  of  Lincoln. 

Ixixviii.  An  Act  to  make  provision  for  supplying 
the  Borough  of  Yeovil  with  Water;  for  amen(t 
ipg  "  The  Borough  of  Yeovil  Extension  and 
"  Improvement  Aot,  1854 ;"  and  for  other 
purposes. 

Ixxxix.  An  Act  to  extend  for  a  further  period  the 
Time  for  the  Construction  of  a  Portion  of  the 
Railway  authorised  by  the  Great  Northern  and 
Western  (of  Ireland)  Railway  Act,  1861;  and 
for  other  purposes. 

so.  An  Aot  to  authorise  tixe  Type  Impvorement 
Commissioners  to  collect  certain  Coal  and  other 
Dues  now  collected  by  the  Mayor,  Aldermen, 
and  Burg^ses  of  the  borough  of  Newcastle- 
upon-Tyne,  and  to  apply  the  whole  thereof  to 
the  Tyne  Improvement  Fund;  and  tat  other 
purposes. 

xci.  An  Act  to  amend  "The  Edinburgh  and 
Bathgate  Railway  Act,  1846,"  with  respect  to 
the  Rents  payaUe  under  the  Lease  taereby 
authwised ;  and  for  other  purposes. 

xcii.  An  Act  tat  the  abandonment  of  the  autho- 
rised street  iVom  the  Thames  Embankment 
below  Charing  Cross  railway  bridge  to  Welling- 
ton Street,  Strand ;  and  for  other  purposes. 

xciii.  An  Act  for  making  farther  provision  with 
respect  to  the  Sanitary  Condition  of  the  Borough 
of  Leeds ;  and  for  other  purposes. 

xciv.  An  Act  to  enable  the  Metropolitan  District 
Railway  Company  to  make  a  Station  near 
Bread  Street,  and  for  other  purposes  with  re- 
spect to  the  same  Company. 

xcv.  An  Act  for  amending  and  extending  the 
Acts  relating  to  the  supply  of  Water  and  Gas 
in  the  borough  of  HaU&x  and  its  neighbour- 
hood, and  to  the  improvement  of  that  borough; 
and  for  other  purposes. 

xcvi.  An  Act  to  enable  the  lord  mayor,  aldermen, 
and  burgesses  of  Dublin  to  enlarge  and  extend 
portions  of  the  Dublin  Corporation  Water- 
works; to  amend  the  Dublin  Corporation 
Waterworks  Acts,  1861,  1863,  and  1866;  to 
construct  additional  filter  beds;  to  lay  down 
additional  mains  or  pipes ;  to  consolidate  their 
powers ;  to  confirm  agreements ;  and  for  other 
purposes. 

xcvii.  An  Act  to  authorise  the  Belfiut  Harbour 
Commissioners  to  sell  their  surplus  lands,  and 
to  make  leases. 

xoriii.  An  Aot  to  enable  the  Sevenoaks,  Maid- 
stone, and  Tunbridge  Railway  Company  to 
make  a  deviation  of  their  authorised  railway ; 
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to  extend  th«  Htm  tot  makmn  a  part  of  th« 
same  ;  and  for  other  purposes. 

xcii.  An  Act  to  am»l^mate  the  Atlantic  Tele- 
graph Company  with  the  Anglo-American 
Telegraph  Com  pan  v,  and  to  provide  for  the 
dissolation  of  the  Atlantic  Telegraph  Company ; 
and  for  other  purposes. 

c.  An  Act  for  making  Intercepting  and  Outfall 
Sewers  for  Brighton  and  certain  neighbouring 
districts ;  and  for  other  purposes. 

ci.  An  Act  to  lease  the  Great  Northern  and 
Western  (of  Ireland)  Railway  to  the  Midlaud 
Great  Western  Railway  (of  Ireland)  Company ; 
and  for  other  purposes. 

cu.  An  Act  fur  conferring  additional  powers  upon 
the  Company  of  Proprietors  of  the  Skipton 
Waterworks  with  reference  to  their  undertaking 
and  the  raising  of  money  ;  and  for  other  pur- 
poses. 

ciii.  An  Act  to  extend  the  time  for  the  construc- 
tion by  the  Metropolitan  Railway  Company  of 
the  Tower  Hill  Extension. 

cir.  An  Act  to  authorise  Alterations  in  flie  Stob- 
cross  Railways  and  other  works ;  to  confer 
Powers  upon  the  Trustees  of  the  Clyde  Navi- 
gation and  others  in  reference  to  the  Stobcross 
undertaking ;  to  extend  the  time  for  the  Pur- 
chase of  Land  and  completion  of  various 
Railways ;  to  convert  Port  Edgar  into  a  Har- 
bour ;  to  provide  for  the  Conversion  of  the 
Leadburn  PreferenoeStock  into  Ordinary  Stock, 
and  for  the  Consolidation  of  the  Lien  Stocks 
of  the  North  British  Railway  Company ;  and 
for  other  piuposes. 

cv.  An  Aict  for  enabling  the  North-eastern  Rail- 
way Company  to  construct  a  railway  from 
Leyburn  to  Hawcs,  and  other  wprks,  and 
acquire  additional  lands;  for  the  abandonment 
of  the  authorised  Hawes  and  Melmerby  Rail- 
way; and  for  vesting  in  the  Company  the 
undertaking  of  the  West  Durham  RaQway 
Company ;  and  for  other  purposes. 

cvi.  An  Act  for  empowering  the  Brighton  and 
Hove  General  Gas  Company  to  construct  works 
at  or  near  New  Shoreham  Harbour,  and  to  ac- 
quire a  site  for  the  same ;  and  for  other  purposes. 

evil.  An  Act  to  extend  the  time  for  the  comple- 
tion of  the  Railway  and  "Works  of  the  Navan 
and  Kings  Court  Railway  Company,  to  enable 
that  Company  to  enter  into  working  and  other 
agreements  with  certain  Gompanias;  and  tot 
other  purpoigea. 

cviii.  An  Act  for  the  arrangement  by  Arbitration 
of  the  ASFairB  of  the  Newry  and  Armagh  Rail- 
way  Company. 

cix.  An  Act  for  the  Abandonment  of  the  Railways 
Muthorised  by  "  The  Tottenham  and  Hampstead 
Junction  Railway  Act,  1866 ;"  and  tot  other 
purposes. 


ex.  An  Act  for  making  railways  from  Barnstaple 
to  Ilfraoombe ;  and  for  other  purposes. 

cxi.  An  Act  to  enable  the  Downpatrick,  Dun- 
drum,  and  Newcastle  Railway  Company  to 
grant  a  lease  of  their  undertaking;  ana  fbr 
other  ptirposes. 

cxii.  An  Act  for  conferring  additional  powers  on 
the  London  and  North-western  Railway  Com- 
pany in  relation  to  their  own  undertaking  and 
the  undertakings  of  other  Companies ;  and  for 
other  purposes. 

cxiii.  An  Act  for  extending  the  limits  of  ihe  dis- 
trict under  the  authority  of  the  West  Hartlepool 
Improvement  Commissioners,  and  for  making 
better  provision  fbr  the  ixnmrovedient  and 
govenuaent  of  tbe  eatendod  dtstiict;  aad  for 
other  purposes. 

P.  oxir.  An  Act  to  confirm  certain  Provisional 
Orders  under  "The  Local  Governtnent  Act, 
1868."  relating  to  the  districts  of  Blackpool, 
Bristol,  Eton,  Uockmondwike,  Kidderminster, 
Lincoln,  Nottingham,  Plymouth,  South  Mol- 
ten, Wallasey,  and  Ware ;  and  for  other  pur- 
poses relativt!  to  certain  district^  under  the  said 
Act. 

P.  cxv.  An  Act  to  confirm  Pronsionaj  Qidecs 
under  "The  General  Police  and  In^prorement 
(Scotland)  Act,  1862,"  relating  to  the  Buighs 
of  Dunfermline  and  Perth. 

P,  cxvi.  An  Act  for  confirming  ^  scheme  of  the. 
Charity  Coinmissibners  for  the  Jfiwfsh  United 
Synago^es. ' 

P.  cxvii.  An  Act  for  confirming  a  sdieme.jof  the 
Charity  Commissioners  for  cotain  chanties  in 
the  parishes  of  Saint  Olave  and  Saint  /ohn  in 
tbe  borough  at  Soutbwark. ' 

cxviii.  An  Act  for  conferring  on  the  London  and 
North-western  Railway  Company  additional 
powers,  and  makiBg  Airtber  provision  with 
reelect  to  steam  oommunication  between  H<^- 
head  and  irehutd ;  and  ibr  otiier  piarpolMa. 

cxix.  An  Act  for  supplying  Littleliampton  and 
certain  adiaoeat  parishes  in  the  ooontyof  Siii< 
sex  with  Wateor. 

cxx.  An  Act  for  the  better  mamgemeat  r>tfb» 
Town  Moor  of  the  borougb  .of  P^wcaJ$tie-tipon- 
Tyne,  and  for  the  farther  improreibeiit  and 
better  government  of  the  borbngb;  iclid  fbr 
other  puipeaes;  .  '  i 

cxxi.  An  Act  to'  enable  the  (TaaKght  a&d'  .Coke 
Company  to  purchase  the  undertaking  of  8» 
Victoria  Docks  Gas  Company ;  and  fftr  o&er 
purposes. 

cxxii.  An  Act  fbr  ftttthorisbg  tm  EictenaiDta  i^  ii^ 
existing  railway  of  the  JHmland  'Qiii^iM  m 
South  Wales  Railivay  Company  ttftbe  fifucking- 
hamsfaire  R<uiway,  and  for  rewviiiflf  the -powers 
ande^tending  the  time  for  purchase  of  lainls  and 
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construction  of  works  authorised,  by  a,  former 
Act  of  the  Companj ;  aod  for  suspending  lef^ 
proceedings  against  the  Compapy;  and  for 
'  altering  the  financial  arrangements  of  the  Com- 
paoy ;  and  for  other  purposes. 

cxxiii.  An  Act  for  extending  the  limits  within 
which  the  Newcastle  and  Gateshead  Water 
Company  may  supply  water,  and  for  em- 
powering them  to  construct  additional  works, 
and  to  raise  additional  capital;  and  for  other 
purposes. 

cxxiv.  An  Act  to  authorise  the  conatmotion  of  a 
Subway  under  the  Thames  between  Southwark 
and  the  Gty  of  London. 

cxxT.  An  Act  to  extend  the  time  for  the  comple- 
tion of  the  Wandsworth  Bridge  and  Approaches ; 
and  for  other  purposes. 

cxxvi.  An  Act  to  confer  additional  powers  oA  the 
Dublin,  Wieklow,  and  Wexford  Railway  Com- 
pany tot  the  oonertruction'  of  works  and  other 
matters  relating  to  their  undertaking ;  and  to 
enable  the  Company  and  the  London  and 
'Nttrtb-westem  Railway  '  Company  to  make 
-braffic  arrangements ;  and' other  purposes. 

cxxvii.  An   Act  tq,  enable    the  Pembrpke    and 

Tenby  Railway  Company  to  extend  their  rsul- 

way  to  Pembroke   Dockyard,  and   to    make 

'  arrangements  with  the  Admiralty ;  and  for  other 

purposes. 

cxxviii.  An  Act  to  authorise  the  Company  of 
Proprietors  of  the  Birmingham  Waterworks  to 
extend  their  limits  of   supply,  to    construct . 
'  fiirther  works ;  and  for  other  purposes. 

cxxix.  Au  Act  for  amending  and  extending  the 
provisions  of  the  Acts  relating  to  the  borough 
of  Salford;  for  authorizing  certain  street  im- 
provements; and  taf  other  purposes. 

cxHXi.  An  Act  to  authorise  the  Biistol  and  North 
Somerset  Railway  Company  to  deviate  firam 
the  autboiised  line  of  their  Railway  at  Bad- 
stock;  and  for  other  purposes. 

cxxxt.  An  Act  for  making  better  provision  tot  the 
supply  of  Water  to  a  district  cansisting  of  the 
boroughs  of  Ashton-under-Lyne  and  Staly- 
bridge,  and  the  district  of  the  Di^kinfiekl 
Local  Board  of  Health,  and  th^r  respective 
neighbourhoods ;  and  for  other  purposes. 

P.  cxxxii.  An  Act  to  confirm  a  Prerisional  Order 
under  the  "Public  Health  (Scotland)  Act, 
1867,"  relatuig  to  the  Burgh  of  Fraserburgh. 

cxxxiii.  An  Aot  for  enabling  the  Local  Board  of 

Health  in  and  for  the  District  of  the  Brarongh 
of  Reading  to  execute  certain  works  for  the 
Improvement  of  the  Water  Supply  and  Sewer- 
age of  the  Borough,  and  the  Dnunage  of  Lands 
in  and  adjoining  thereto;  and  for  other  pur- 
poses. 


cxzxiv.  An  Act  to  extend  the  time  tdt  <tibe  com- 
pulsory purchase  of  lands  and  completion  of 
the  Waterworks  authorised  by  the  Act  relating 
to  the  Rotherham  and  Kiinberworth  Local 
Board  of  Health;  and  to  authorise  the  said 
board  to  construct  Gasworks,  and  to  purchase 
the  undertaking  of  the  Rotherham  Gaslight 
and  Coke  Company ;  and  to  authorise  various 
ajfreements  with  respect  to  Water  and  Gas ; 
and  for  other  purposes. 

cxxxv.  An  Act  to  authorise  the  North  British 
Railway  Company  to  make  railways  and  a 
bridge  across  the  Tay  near  Dundee,  to  connect 
their  system  with  the  railways  of  the  Cale- 
donian Railway  Company  east  and  west  of 
Dundee;  and  for  other  purposes. 

c.vxxvi.  An  Act  to  enable  the  Ryde  Pier  Com- 
pany to  extend  their  railway  to  the  station  of 
the  Isle  of  Wight  Railway  at  Ryde;  and  for 
other  purposes  relating  thereto. 

cxxxvn.  An  Act  for  granting  further  powers  to 
*•  ITie  Saint  Helens  Gas  Company." 

cxxxvjii.  An  Act  to  incorporate  a  Company  for 
establishing  and  holding  a  Market  a^d  Fairs 
in  the  town  and  parish  of  Thrapston,  in  tiie 
County  of  Northampton ;,  and  for  other  pur- 
poses. 

cxxxix.  An.  Aot  to  extend  the  powers  of  the 
Dublin  Trunk  Conne«tin2  Railway  Company 
for  the  taking  of  lands  ana  completion  of  their 
undertaking,  to  change  the  name  df  the  Cooa- 
panj  ]  and  for  other  purposes. 

cxl.  An  Aot  for  conferring  further  powers  on  the 
Great  Western  Railway  Company  in  relation 
-to  their  own  nndeTtakineand  the  nndeitakinge 
of  othor  Companies ;  ania  for  other  pnrposes. 

cxli.  An  Act  to  extend  the  time  for  the  purchase 
of  lands  and  for  the  construction  of  the  Halifax 
and  Ovenden  Junction  Railway,  and  to  vest 
the  said  railway  in  the  Lancashire  and  York- 
shire and  the  Great  Northern  Railway  Com- 
panies. 

cxlii.  An  Act  to  amend  the  Exmouth  Docks  Act, 
1864. 

cxliiL  An  Act  to  extend  and  define  the  Limits  of 
the  Borough  of  Enniskillen;  to  enable  the 
Commissioners  for  that  Borough  to  construct 
Waterworks,  and  supply  Water ;  and  for  other 
purposes- 

cxlir.  An  Aot  for  empowering  the  Corporation  of 
Oldham  to  construct  additional  Waterworks, 
and  fw  extending  their  limits  of  supply  «f 
Water  and  Gas,  and  for  amending  The  Old- 
ham Borough  Improvement  Aetj  18(ifi;  and 
for  other  purposes. 

cxlv.  An  Act  to  authorise  the  Construction  at 
Railways  in  the  City  of  Woroestcr;  and  fior 
other  purposes. 
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exM.  An  Act  to  enable  the  Bury  Saint  Edmunds 
and  Thetford  Rail  way  Company  to  make  a 
Deviation  in  their  authorised  wulway;  and  for 
other  purposes. 

czlvii.  An  Act  for  empowering  the  South-eastern 
Railw^  Company  to  abandon  certain^  autho- 
rised Lines,  and  for  extending  the  time  for 
purchase  of  Lands  and  Completion  of  Works 
of  certain  other  Lines,  and  for  making  better 
provision  respecting  Hotels,  and  for  amending 
the  Company's  Acts ;  and  for  other  purposes. 

cxlviii.  An  Act  to  extend  the  time  for  purchase 
of  Lands,  and  for  the  completion  of  the  Har- 
bome  Railivay. 

cxlix.  An  Act  for  extending  and  amending  the 
Acts  relatingto  the  Navigation  and  Conser- 
vancy of  the  Thames ;  and  for  other  purposes. 

d.  An  Act  to  extend  the  time  and  continue  the 
powers  granted  to  the  Halesowen  and  Broms- 
grove  Branch  Railways  Company  for  the  com- 
pulsory purchase  of  l^nds,  and  for  the  comple- 
tion of  Railways  in  the  County  of  Worcester, 
and  to  authonse  that  Company  to  abandon  a 
certain  Railway  in  the  same  county;  and  for 
other  purposes. 

cli.  An  Act  for  extending  the  time  for  the  com- 

gletion  of  the  authorised  works  of  the  Bum- 
am  Tidal  Harbour  Company. 

clii.  An  Act  for  extending  the  time  for  the  com- 
pletion of  the  Teign  Valley  Railway,  and  for 
conferring  additional  powers  upon  the  Teign 
Valley  Railway  Company ;  and  for  other  pur- 
poses ;  and  of  which  the  short  title  is  "  Teign 
Valley  RaUway  Act,  1870." 

diii.  An  Act  for  making  a  Railway  extending 
from  the  authorised  Newport  Railway  to  Long 
Craig,  in  the  County  of  Fife ;  for  abandoning 
the  Newport  Deviation  Railway;  and  for  other 
purposes. 

cUt.  An  Act  to  authorise  the  London,  Brixton, 
and  South  Coast  Railway  Company  to  aluuidon 
the  Worthing  Junction,  and  to  make  a  short 
Railway  for  improving  the  communication  with 
Eastbourne,  and  to  acquire  additional  Lands, 
and  to  sanction  Agreements  between  them  and 
the  South-eastem  Railway  Company;  and  for 
other  purposes. 

clr.  An  Act  for  making  better  jirovision  for  the 
Cure  of  Souls  trithin  the  limits  of  the  Parish 
of  Leverington,  and  of  certain  adjacent  Parishes, 
all  in  the  County  of  C^unbridge  and  the  Diocese 
of  Ely. 

P.  clvi.  An  Act  to  confirm  a  Provisional  Order 
under  "  The  Sewage  Utilization  Acts,"  relating 
to  the  district  of  &u3t  Bamet. 

P.  clvii.  An  Act  to  confirm  a  Provisional  Order 
tinder  "The  Drainage  of  Lands  (Ireland)  Act, 
1863,"  and  the  Acts  amending  the  same. 


P.  dviii.  An  Act  for  oonfinning  certain  Provi- 
sional Orders  made  by  the  Bdard  of  Ttade 
under  The  General  ner  and  Hatbonr  Act, 
1861,  relating  to  Fahnonth,  Irvine,  .Kinssle, 
Mouaehole,  St.  Leonsrds-on-Sea,  and  Vontnor. 

P.  clix.  An  Act  for  oonflrming  a  ProTiaonal 
Order  made  by  the  Board  of  Trade  ondor  The 
General  Rer  and  Harbour  Act,  1861,  letetiag 
to  Burntisland. 

clx.  An  Act  to  enable  the  Corporation  of  Bbdc- 
bum  to  construct  Works  for  Sewage  Utilin- 
tion;  to  acquire  Lands  for  that  puipose;  to 
provide  a  Cattle  Market ;  to  iinptore  the  Bo- 
rough; and  to  raise  farther  Moneys;  and  to 
confer  upon  the  Corporation  additional  Powers; 
and  for  other  purposes. 

dxi.  An  Act  to  give  further  time  for  the  com- 
pletion of  the  Works  authorised  by  "The 
Alexandra  (Newport)  Dock  Act,  1865,  and  for 
the  compulsory  purchase  of  Lands  for  tiie 
Rsilways  by  that  Act  authorised ;  and  for  other 
purposes. 

cUii.  An  Act  for  facilitating  the  Sale  and 
Transfer  of  the  Property  or  Undertaking  of 
the  Da^enham  (Thames)  Dock  Company,  in 
liquidation ;  and  for  Other  purposes. 

dxiii.  An  Act  for  extending  the  Powers  of  the 
Newiy  and  Greenore  Railway  Company. 

cbciv.  An  Act  for  extending  the  time  for  the 
completion  of  the  Poole  and  Boumemooth 
Railway,  and  of  which  the  short  title  is  "  Poole 
and  Bournemouth  Railway  Aet,  1870." 

P.  dxv.  An  Act  to  confirm  a  Provisional  Order 
under  "  The  Local  Government  Act,  1858," 
relating  to  the  district  of  Merthyr  TydiSl. 

dxvi.  An  Act  for  dissolving  the  Ellesmere  and 
Glyn  Valley  Railway  Company  and  re-incorpo- 
rating  the  same  as  "  The  Glyn  VallCT  Tramway 
Company,"  with  power  to  constraet Tramways; 
and  for  other  purposes. 

clxvil.  An  Act  to  authorise  the  Pimlico,  Peck- 
ham,  and  Greenwich  Street  Tramways  Com- 
pany to  construct  additiontd  passing  places  and 
to  convert  certain  of  their  authorised  Tramways 
into  double  lines  of  Tramway ;  and  for  other 
purposes. 

clxviii.  An  Act  to  authorise  the  Construction  of 
Tramways  from  Birmingham  in  the  county  of 
Warwick  to  Handsworth,  West  Bromwich,  and 
Tipton  in  the  county  of  Stafibrd;  and  for  other 
purposes. 

cbdx.  An  Act  to  authorise  ihe  Constmction  of 
Tramways  in  the  towns  of  Plymouth,  Stone- 
house,  and  Devonport,  ih  the  county  of  Devon; 
and  for  other  purposes. 

dzx.  An  Act  to  authorise  the  Construction  of 
Street  Tnmways  in  the  borough  of  Ptota- 
mouth ;  Dad  tat  other  purposes. 
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dxxi.  An  Act  to  authorise  the  Construction  of 
Street  Tramways  in  certain  parts  of  the  Metro- 
polis; and  for  other  porposes. 

cbndi.  An  Act  to  empower  the  North  Metro- 
politan Tramways  Company  to  oonstruet  new 
Street  Tramways;  wnd  for  other  purposes. 

clxxiii.  An  Act  to  authorise  the  Metropolitan 
Street  Tramwt^s  Company  to  extena  their 
Tramways ;  and  for  other  purposes. 

dzxiv.  An  Act  to  authorise  the  Pimlieo,  Peck* 
ham,  and  Greenwich  Street  Tramwajrs  Com- 
pany to  extend  their  authorised  Tramways; 
and  for  other  purposes. 


dxxv.  An  Act  to  authorise  the  Construction  of 
Street  Tramways  in  certain  parts  of  the  city  of 
Glasgow  and  its  suburbs ;  and  tot  other 
purposes. 

clxJtVi.  An  Act  for  enabling  the  Iiverpo<d  Tram- 
ways Company  to  make  new  Street  Tramways 
in  Toxteth  Park,  in  extension  of  their  authorised 
undertaking ;  and  for  other  purpows. 

clxsvii.  An  Act  to  authorise  the  Construction  of 
Street  Tramways  in  certain  parts  of  the 
Suburbs  of  Birmingham;  and  for  other  pur- 
poses. 


PRIVATE    ACTS, 

PRINTED  BY  THE  QUEEN'S  PRINTER, 

AND  WHEREOF  THE  PRINTED  COPIES  MAT  BE  GIVEN  IN  EVIDENCE. 


1.  An  Act  to  enlarge  the  Powers  of  an  Act 
enabling  the  Rector  of  the  Parish  of  Sunt 
Luke,  Chelsea,  in  Middlesexi  to  grant  Building 
and  Repairing  Leases. 

2.  An  Act  fbr  the  Extension  of  the  Owens  Col- 
lege, Manchester ;  and  for  other  purposes. 

3.  An  Act  for  enabling  the  trustees  of  the  will  of 
the  late  Right  Honorable  James  Mann  Earl 
Cornwallis,  deceased,  to  improve  and  derelop 


his  estate  at  Hastings;  and  for  other  pur- 
poses. 
4.  An  Act  to  amend  "  An  Act  to  authorise  the 
"  borrowing  of  money  on  the  security  «t  the 
"  entailed  estate  of  Downie  Park,  in  the 
"  county  of  Forfar,  or  the  sale  of  a  portion 
"  of  the  estate,  for  the  purpose  of  paying  the 
"  debts  and  legacies  affecting  the  same ; '  and 
to  make  further  provision  for  the  sale  of  the 
estate. 
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NoTK.— The  capital  letters  placed  after  the  diapter  have  the  followug  significativn  :~ 

E.  that  the  Act  relates  to  England  (and  Wales,  if  it  so  extend). 

S.  „  „  Scotland  exclusively. 

I.  „  „  Ireland  exehisitely. 

E.  &  I.  „  „  England  and  Ireland. 

E.  &  S.  „  „  England  and  Scotland. 

U.K.  „  „  Great  Britain  and  Ireland  (and  C!olank3,  if  it  so  extend). 

C.  „  ,,  llie  Colonies,  or  either  of  them, 

^*i^  The  Acts  are  iadaxed  under  ereiy  bead  occurring  in  the  TMe. 


Cap,   ficlatizig  to 
76.    E. 


Absconding  Debtors,  to  facilitate 
the  Arrest  of  -  - 

Actions    Abolition;    to    abolish 

'  certain  Real  Actions  in  the 
Superior  Courts  of  Conunon 
Lav  in  Ireland,  and  further  to 
amend  the  Procedure  in  the 
said  Courta;  and  for  other 
purposes  ...  109.    I. 

Acts  Continuance.  See  Expiring 
Laws.    Turnpike  Trusts. 

Acts  Repeal.  Sw  Inland  Revenue. 
Statute  Law  Revision. 

Administgration  of  Justice.  See 
Abaconding  Debtors.  Arrest- 
ment of  Wages.  Attachment 
of  Wages.  Attorneys  and 
Solicitors.  Clerk  of  Petty  Ses- 
sions. Common  Law.  Crimi- 
nals. Evidence.  Extradition. 
Felony.  Forgery.  Judges 
Jurisdiction.  Juries.  Lar- 
ceny.     Liverpool    Admiralty. 

°  Maoistratet.  Naturalization. 
Nonces,  &c.  Peace  Preserva- 
tion. Poisons.  Property  of 
Married  Women.  Protection 
of  Inventions.  Real  Actions 
Abolition.  Sheriffs.  Stolen 
Goods.    Treason, 


Gap.   Belsiinsta 


Admiralty  District  Registar  ;  for 
establifhing  a  District  Regis- 
trar of  the  High  Court  of 
Admiralty  at  Liverpool 

Advertisements ;  to  amend  the 
Law  relating  to  Advertise- 
ments respecting  Stolen  Goods    65.    %.Sl\, 

Advowsons;  to  fiMnlitate  Trans- 
fbrs  of  Ecclesiastical  Patronage 
in  certain  cases 

Aliens;  to  amend  the  Law  re- 
lating to  the  legal  condition  of 
Aliens  and  British  Subjects    - 

to  amend  the  Law  relating 

to  the  taking  of  Oat^  of 
Allegiance  on  Naturalization, 
{An^ndiitg  precediiu  Act.'] 

Annual  Tunipike  Arts  Continu- 
ance.   See  Turnpike  Trusts. 

Annuity  Tax  ;  to  amend  the  Act 
23  &  24  Vict.  c.  50,  "  to  abolish 
"  the  Aiinuity  Tax  in  Edin- 
"  burgh  and  Montrose,  and  to 
"  make  jirovision  in  regard  to 
"  the  Stipends  of  the  Minis- 
"  ters  in  that  City  and  Burgh, 
"  and  also  to  make  provision 
"  for  the  Patronage  of  the 
"  Church  of  North  Leith;" 
and  to  make  provision  for  the 


-    45.    E- 


.    39.    E. 


14.    V.K. 


102.    UX 


,.7/ 
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Ci4>.    aelsUDKto 

abolition  of  the  AnYiuity  Tax 

within  the  Parish  of  Canon- 
gate,  and  for  the  parment  of 

the  Minister  of  saia  Parish      -    87.    S.^'       | 
Apportionment  of   Rents,  &c. ; 

for  the  better  Apportionment 

of  Rents  and  other  periodical 

payments  -  -         •    35.    E.  &  I. 

Appropriation   of    Supplies:   to 

apply  a  gum  out  tt  §xt  (tod-         •    • 

solidated  Fund  to  the  service 

of  the  year  ending  31st  March 

1871,  and  to  appropriate  the 

Supplies  granted  in  this  Ses- 
sion of  Parliament  -        -    96.    U.K. 
Army ;  for  punishing  Mutiny  and 

Desertion,  and  fiMr  the  better 

payment  of  the  Army  and  their 

Quarters  -  -         -      7-    U.K. 

to    shorten    the   time    of 

Active  Service  in  the  Army, 
and  to  amend  in  certun  re- 
spects the  l4aw  of  Enlisitment-    67.    U.K. 

Arrest  of  Absconding  Debtors; 
to&ciUtate  -  -    76.     E. 

Arrestment  of  Wages)  to  limit 

Wages  Arrestment  in  Scotland    63.    S. 

-^—  See  also  Attachment  of 
Wages. 

Assurance  Companies ;  to  amend 
the  law  relatmg  to  life  Assu- 
rance Companies  -         -.61.,  U.K. 

Attachment  of  Wages ;  to  abolish ' 
Attachment  of  Wages  -    30.    E. 

See   also   Arrestment    of 

Wajtes, 

Attorneys  and  Solidtora;  to 
amend  the  Law  relating  to  the 
Remuneration  of  Attorney: 
and  Solicitors  -  -    28.    E.  8c  1. 

Auctioneers  Licences.  See  In- 
land Revenue- 


Bank  of  Ireland.  See  Dividends 
and  Stock. 

Banknipts.  See  Absconding 
Debtors. 

Beerhouses ;  to  amend  and  con- 
tinue the  Wine  and  Beerhouse 
Act,  1869  (32  &  33  Vict.  c.  27.)    29.    E. 

to  nuke  provision  in  rela- 
tion to  certain  Beerhouses  not 
dulv  qualified  according  to  Law  111.     E. 

Beverley,    to    disfranchise    the 

Borough  of     -  -  -    21.    E. 

Bills  in  Parliament.  See  Pro- 
visional Orders  Bills. 

Bleaching  and  Dveing  Works. 
See  Factories  ana  Workshops. 

Vol.  XLVIII.    Law  Joub.  Stat. 


Ctp.   BaJstinsto 
Board  of  Works.     See  Metro- 
politan Board  of  Works. 
Bonds.  _  See  Exchequer  Bonds. 
f  Boundaties.    See  Inverness,  &c. 
Norfolk. 
Bridgwater  and  Beverley,  to  dis- 

ftwchise  the  Boroughs  of       -21.     E. 
British  Columbia,  to  make  fiir- 

Ser  provision  fof  the  Gqv^- 
BRt'of  '  I-.  •  -  •  1  -  66.  C. 
Brokers  (City  of  London);  to 
relieve  the  Brokers  of  the  City 
of  London  fromthesopervision 
of  the  Court  of  Mayor  and 
Aldermen  of  ihe  said  city  .  -  .60.  £. 
Burghs,  Scotland.  See  Munici- 
p^  Electtons.    Petty  Customs. 


Canada  D^en^es;  to  authorise 

the  Commissioners  of  Her  Ma- 
jesty's Treasury  to  guarantee 

the  payment  of  a  Loan  to  be 

raised  bv  the  Government  of 

Canada  for  the  construction  of 

Fartieoatiens  in  that  oounti^  -    82.    C. 
Canongate.    See  Edinburgh,  &c. 
Carriage  of  Stores  ;  to  authorise 

the  Cairiage    of    Naval    and 

Military  Stores   in   Passenger 

Ships  -  -  -  -    S5.    U.K. 

Cashel,     to      disfranchise      the 

Borough  of    -        -        •        -    38.    I. 
Cattle   Disease;   to  amend    the 

Cattle  Disease  Act  (Ireland), 

1866  (29  &  .30  Vict.  c.  4.)        -    36.    I. 
Census  of  United  Kingdom  ;  for 

taking  the  Census  of  England    107.    E. 
for  taking  the  Census  of 

Ireland  -  -  -    80.    I. 
for  taking  the  Census  in 

Scotland        .       .        -        .  108.    8. 
Certificates  to  Pedlars,  for  grant- 
ing     -  -  .  -    72.    U.K. 
Channel  Islands ;  to  extend  the 

Telegraph  Acts  of  1868,  1869 

(31  &  32  Vict.  e.  110  and  32  & 

33  Vict.  c.  73.)  to  the  Channel 

Ishinds  and  the  Isle  of  Man     -    88.     U.K. 
Charitable  Funds  Investment ;  to 

tunend  the  law  as  to  the  In- 
vestment on  Real  Securities  of 

Trust  Funds   held  for  public 

and  charitable  purposes  •    34.    U.K. 

Chemists,    &c.       See    Sale    of 

Poisons. 
Church  of  England .    See  Qerica) 

Disabilities.  Ecdesiaatical 

Patronage. 
Gty  of  London.    See  Brokers. 

K   K 
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Clerical  Disabilities  ;  for  the  re- 
lief of  persons  admitted  to  the 
office  of  Priest  or  Deacon  in 
the  Church  of  England 
Clerk  of  Petty  Sessions  ;  to  amend 
the  Petty  Sessions  Clerk  (Ire- 
land) Act,  1858  (21  &  22  Vict, 
c.  100.)  -  - 

Coinage;  to  consolidate  and 
amend  the  Law  relating  to  the 
Coinage  and  Her  Majesty's 
Mint    .  -  -  - 

Collector-General  of  Rates.  See 
DubUn. 

Colonies,  Acts  relating  exclusively 
to.  See  British  Columbia. 
Canada.  India.  New  Zealand. 
Siam  and  Straits  Settlements. 

Commissioner  of  Supply.  See 
Magistrates,  &c. 

Common  Juries ;  to  amend  the 
Laws  relating  to  the  qualifica- 
tions, summoning,  attendance, 
and  remuneration  of  Special 
and  Common  Juries    - 

Common  Law  Courts ;  to  extend 
the  Jurisdiction  of  the  Judges 
of  the  Superior  Courts  of 
Common  Law  at  Westminster 

to    abolish    certain    Real 

Actions  in  the  Superior  Courts 
of  Common  Law  in  Ireland, 
and  further  to  amend  the  Pro- 
cedure in  the  said  C(tUTt8 ;  and 
for  other  pmrposes 

Commutation  of  Pensions.  Set 
Pensions  Commutation. 

Companies.  See  Joint  Stock 
Companies.  Life  Assurance 
Companies. 

Confectionery.  See  Customs  and 
Inland  Revenue. 

Consolidated  Fund;  to  ajpply 
certain  sums  out  of  the  Con- 
solidated Fund  to  the  service 
of  the  years  ending  31  st  March 
1869,  1870,  1871,  and  preced- 
ing years  .  -  - 

to     apply     the     sum     of 

9,000,000/.  out  of  the  Consoli- 
dated Fund  to  the  service  of 
the  year  ending  the  31st  March 
1871 

to  apply  a  sum  out  of  the 

Consolidated  Fund  to  the  ser- 
vice of  the  year  ending  31st 
March  1871,  and  to  appropriate 
the  Supplies  granted  in  this 
Session  of  Parliament 


Cap.   Eelatingto 


91.    B, 


64.    I. 


.    10.    U.K. 


-    77.    E. 


6.    E. 


-  109.    I. 


6.    U.K. 


31.    U.K. 


96.    U.K. 


-    83.    L 


59.    C. 


Constabulary;  to  make  better 
provision  for  the  Pobce  Force 
in  the  City  of  Londondeny, 
and  to  amend  the  Acts  relating 
to  the  Royal  Irish  Constabulaiy 
Force  -  -  -  - 

Continuance  of  Acts.    See  Ex- 
piring Laws.   Turnpike  Trusts. 
Contracts;  to  render  valid  cefrtain 

Contracts  informally  executed 

in  India  -        -        .        - 

Conveyance    of    PaapeiB.     See 

Poor,  &c. 
Com,  to  repeal  certain  Duties  oi 

Customs  on,  in  the  Isle  of  Man     12.    U.K. 
Costs.     See  Provisional   Ord«n 

Bills. 
County  Courts  (Buildings);  to 

transffer  to  the  Commissioners 

of  Her  M^esty's  Works  and 

Public  Buildings  the  property 

in  and  control  over  tbe  buiict- 

ingsand  property  of  the  County 

Courts  m  England,  and   for 

other  purposes  relating  thereto     1&.    £. 
County     Rate.       See     Norfolk 

Boundary. 
Criminals,    Extradition    of,    for 

amending  the  Law  relating  to      52.    U.K. 
Curragh  of  Kildare ;  to  confirm 

the  Award  under  The  Curragh 

of  Kildare  Act,  1868  (31  &  32 

Vict.  c.  60.),  and  for  other 

purposes  relating  thereto 
Customs  (Isle  of  Man) ;  to  repeal 

certain  Duties  of  Cnstoms  {on 

Com]  in  the  Isle  of  Man     ,    -    12,    U.K. 
I         to  alter  c^tain  Duties   of 

Customs  upon  Refined  Sugar 

in  the  Isle  of  Man 
Customs  and   Inland  Revenue; 

to  grant  certain  Duties  of  Cus- 
toms and  Inland  Revenue,  and 

to  repeal  and  alter  other  Dutie* 

of  Customs  and  Inland  Re- 
venue.   [Sugar,  and  Suf^  for 

Brewing;  Confectionwy,  &c. ; 

Perfumed     Spirito;     Income 

Tax;    Licenses   to    Hawkers, 

and  to  Makera  c£  Soap,  Paper, 

Playing-cards,  and  StiUst  Plate 

Licenses,  Auationeen'  Licen- 
ses ;  Grain  for  Animals ;  Hus- 
bandry Horses ;  Stamp  Duties 

on  Newspapers  and  on  certain 

Policies  of  losuiance.] 
—  See  alto  Inland  Revenue, 
Customs,  Peti^.    See  Petty  C«H- 

toms  Abolition. 


74.    L 


-    43.    U.K. 


3»,    U.K. 
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Cap.   Bebtingto 

Deacons  in  Churoh  of  England. 
See  Clerical  Disabilities. 

Debentures ;  to  amend  the  Mort- 
gage Debenture  Act,  1865  (28 
&  29  Vict.  c.  78.)        -  -    20.    E. 

Debtors;  to  facilitate  the  arrest 
of  Absconding  Debtors  -    76.    £• 

Desertion.    See  Mutiny. 

Disease.     See  Cattle  Disease. 

Disfranchisement.  See  Bridg- 
water and  Beverley,  Dublija. 
Nprwich.    Sligo  and  Cashel. 

Dissolved  Boards  of  Manaf^e- 
ment,  &c. ;  to  make  provision 
for  the  proceedings  of  Boards 
of  Management  and  Boards  of 
Guardians  upon  the  dissolu- 
tion of  Districts  and  Unions  or 
the  annexation  of  Parishes  to 
Unions  -  -  -    2.    S. 

Dividends  and  Stock;   for  ex- 
tending to  Ireland  and  amend- 
ing the  Dividends  and  Stock 
Act,  1869  (32&33Vict.c.  104.)    47.    U.K. 
[Both     Act*    rq>eaUd     by 
33  &  34  Vict.  c.  69.,  and 
other  provisions  made  by 
33  &  34  Vict  0.  71.    See 
National  Debt.] 

Dublin;  to  enable  tne  officers 
employed  in  the  Collector- 
General  of  Rates  office  in  the 
City  of  Dublin  to  vote  at  Par- 
liamentary Elections  for  that 
City     -  -  -  -    11.    I. 

^—  to      disfranchise      certain 
Voters  of  the  City  of  Dublin  -    64.    I. 
'    to  amend  the  Sanitary  Act, 
1866,  so  far  as  relates  to  the 
City  of  Dublin    -  -        -  106.     I. 

Dyeing  Works.  See  Factories 
and  Workshops. 

East  India.    See  India. 
Ecclesiastical  Patronage ;  to  fiwsi- 

litate  transfers  of  Ecclesiastical 

Patronage  in  eestain  cases       -    89.    £. 
Edinburgh,  &c.  AnniB^  Tax ;  to 

amend  the  Act  23  and  24  Viot. 

c.  60.,  "  to  abolish  the  Annnity 

"  TaxinEdmbnrghandMoat- 

"  rose,  and  to  make  provision 

"  in  regard  to  the  Stipends  of 

"  the  Ministen  in  that  City 

*'  and  Burgh,  and  also  to  make 

"  provision  for  the  Patronage 

'<  of  the    Church   of    North 

"  Lath;"  and  to  nake  pro- 
vision for  the  abolition  of  the 

Annuity  Tax  within  the  Pariah 


of  Canongate,  and  for  the  pajr- 
ment  of  the  Minister  of  said 
Parish-  ,  -  ■ 

Education ;  to  provide  for  public 
Elementary  Education  in  Eng- 
land and  Wales  -  -        - 

to  amend  the  Public  Schools 

Act,  1868.  (31  &  32  Vict.  c.  118.) 

Elections,  Parliamentary.  See 
ParliamentaiT  Franchise. 

Elementary  Education;  to  pro- 
vide for  public  Elementary 
Education  in  England  and 
Wales-  .  .  . 

Elgin  County.  See  Inverness, 
&c. 

Enlistment ;  to  shorten  the  time 
of  Active  Service  in  the  Army, 
and  to  amend  in  certain  respe^ 
the  Law  of  Enlistment    ■ 

Enlistment  (Foreign);  to  reflate 
the  conduct  of  Her  Mi^esty's 
Subjects  during  the  existence 
of  hostilities  between  Foreign 
States  with  which  Her  Mi^esty 
is  at  peace       ... 

Established  Church.  See  Clerical 
Disabilities.  Ecclesiastical  Pa- 
tronage. 

Estates,  Settled.  See  Settled 
Estates. 

Evidence ;  to  explain  and  amend 
the  Evidence  Further  Amend- 
ment Act,  1869  (32  &  33  Vict, 
c.  68.)     .  -  -        - 

Exchequer  Bonds;  TMsing  the 
sum  of  1,300,000/.  by  Exche- 
auer  Bonds  for  the  service  of 
the  year  ending  Slst  March. 
1871    -  -  -  - 

Excise.    See  Inland  Revenue. 

Exhibitions  (International).  See 
Protection  of  Inventions. 

Expiring  Laws;  to  continue  va- 
rious expiring  Laws     - 

Exportation  of  Salmon;  to  amend 
the  Acts  26  &  27  Vict.  c.  10. 
and  28  &  29  Vict.  c.  121.,  re- 
lating to  the  export  of  unseason- 
able Salmon    -  -  - 

Extradition;  for  amendinff  the 
Law  relatmgto  the  Extradition 
(^Criminals        -  -        • 


Factories  and  Workshops ;  to 
amend  and  extend  the  Acts  re- 
lating to  Factories  and  Work- 
shops [Print  Works  and 
Bleachinff  and  Dyeing  Works ; 
Fruit  and  Fish  Preaervea] 


Cap. 

Belating  to 

87. 

S. 

76. 

E. 

84. 

E. 

76.    E. 


-    67.    U.K. 


90.    U.K. 


49.    E.  &L 


41.    U.K. 


-  103.    U.K. 


33.    U.K. 
52.    U.K. 


62.    U.K. 
K  K  2 
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Cap.   Belatingto 

Felony;  to  abolish  Forfelhiies 
for  Treason  and  Felony,  anH 
to  otherwise  amend  the  Iaw 
relating  thereto  -  -    23.    E.  &  I. 

Fish,  Preserves  of.  Set  Factories 
and  Workshops. 

Foreififn  Enlistment ;  to  Mgvlate 
the  conduct  of  Her  M^esty'a 
subjects  during;;  the  existeoee 
of  hostilities  between  foreiini 
states  with  which  Her  M^esty 
is  at  peace       -  -  -90.    U.K. 

Foreign  States  (Crimioals).  Ste 
Ej^radition. 

Forfeitures,  &c.    See  Felony. 

Forgery ;  to  further  amend  the 
Law  relating  to  indictable  of- 
fences by  Forgery  [Stock  Cer- 
tiBcates,  &c.]  -  -  -    58.    UJK. 

— t-  Se«  al»o  SUtute  Lav  Re- 
vision. •  I 

Fortifications.  5m  Canada  De- 
fences. 

Fruit  Preserves.  See  Factories 
and  Workshops. 

Gas  Works.  &c. ;  to  facilit<^te  ui 

certidn  cases  the  obtaihinf  of 

powers  for  the  oonstraetion  of 

Gas  and  Water  Works  and  fM 

the  supply  of  Gas  and  Water  •    70.    U.K. 
Glebe  Loans ;  to  amend  the  Act 

1  &  2  W.  4.  c.  33.  in  part,  and 

to  afford  facilities  for  obtaining 

Loans   for  the   erection,   en* 

largetnent;    and    improvement 

of  Glebe  Houses,  and  for  the 

acquirement  of  lands  for  Glebes, 

in  Ireland        -  -  -  112.    L 

Gnun  for  Animals.    See  Inland 

Revenue. 
Greenwich  Hospital;  to  amend 

the  Law  relating  to  the  repay- 
ment to  the  Consolidated  Fund 

of  money   expended   for  the 

benefit  of  Greenwich  Hospital-  100.    U.K. 
Gun  Licenses;  to  grant  a  Duty 

of  Excise  on  Licences  to  vse 

Guns  -  -  -  -    67.    U.K. 

Guardians,  Boards  of.  See  Dis- 
solved Boards,  &c. 

Hawkers  Licenses,  &c.  See  In- 
land Revenue.    Pedlars. 

Horses,  Duty  on.  See  Inland 
Revenue. 

Innome  Tax ;  to  niake  jprovision 
for>  Hhe  assessment  «i  luoome 


Ckik    Bdatinsto 

Tax,  and  to  amend  the  Law 

reUting  to  Inland  Revenue     -      4.    U.K. . 

Income  Tax.  See  also  Inland 
Revenue, 

India;  to  make  better  provision 
for  making  laws  and  refla- 
tions for  certain  parts  of  India, 
and  for  certain  other  purposes 
relating  thereto  -    '        -     .3.    C. 

^^to  render  valid  certain  Con- 
tracts informally  executed  in 
India  -  -  -59.    C. 

Inland  Revenue;  to  saake  pro- 
vision for  the  assessment  of 
Income  Tax,  and  to  amend  the 
Law  relating  to  the  lolaod  Re- 
venue -  •  -      4.    U.K. 

for  the  Reoeal  of  certain 
Enactments  relating  to  the  la- 
land  Revenue  [Stamp  Duties]    99.    U.K. 

to  grant  certain   Duties  of 

Customs  and  Inland  Bavenu«,  < 

and  to  repeal  and  alter  other 
Duties  of  Customs  and  Inland  .  .- 
Revenue.  .  [Sugar,  and  Sugar 
for  Brewing;  Confeqtionaryi 
Perfumed  Spirits;  Income  Tax; 
Licenses  to  HawkerSi  and  ta 
Makers  of  Sosp,  Paper,  Pl^.- 
ing-cf«'ds,  and  StilU;  Plate 
Licenses;      Auotioneers      Li-  - 

censes;  Grain  for  Aiumalat 
Husbandry  Horses ;  Stamp 
Duties  on  Newspapers  and  on 
certain  Polices  of  Insurance.]  -    3^.    U.K. 

to  grant  a  duty  of  Excise 

on  Licenses  to  use  Guns  -    5/.     U.K. 

Insurance  Companies,     See  Life    . 
Assurance  Companies. 

Insurance  Policies.  See  Inland 
Revenue. 

International  Exbibitioos.  See 
Inventions,  &c. 

Inventions,  I^otection  of ;  fiorthe 
Protection  of  Inventions  ex- 
hibited^at  International  Exhibi- 
tions in  the  United  Kingdom  -    27.     U.K. 

Inverness  and  Elgin  Boundaries ; 
to  define  the  boundary  between 
the  counties  of  Inverness  and 
Elgin  or  Moray,  in  the  district 
of  Strathspey ;  aad  for  other 
purposes  -  •  -    16.    S. 

Investment  of  Trust  Funds.  Se». 
Trust  Funds. 

Ireland,  Acts  relating  exclusively 
to.    S«e— Cattle  Disease.  Cen- 
sus.   Clerk  of  Petty  Sessions.  .       -     .      ' 
Common  Law  Courts.    ^Con- 
stabuiary.  Ciuragh  of  Kildare.  .  i    i 
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Cap.    Relating  to 

Dublin.    Glebe  Loans.    Irish 

Ijsnd     Act.        Londondeny. 

Marritf^es.      Peace    Preserra- 

tion.    Poisons.    Police.     Real 

Actions    Abolition.      Sanitary 

Act,  1866.  SHko  and  Cashel. 
Irish  Constabulary.  See  Police. 
Irish  Land  Act;  to  amend  the 

Law  relating  to  the  Occupation 

and  Ownership  of  Land  in  Ire- 
land ...    46.    I. 
Isle  of  Man.    See  Customs  (Isle 

of  Man).      Notices.      Sur^-ey 

Telegraphs. 

Joint  Stock  Compaeies;  tofaeili. 
talM  compromises  and  arrange, 
ments  between  creditors  and 
shareholders  of  Joint  Stock 
and  6ther  Companies  in  li- 
quidation -      ■      -         -  104.    U.K. 

Judges  Jurisdiction;  to, extend 
the  Jurisdiction  of  the  Judges 
of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster        -      6.    E. 

Juries;  to  amend  the  Laws  re- 
lating  to    the    qualifications, 
summoning,  attendance,    and 
remuneration  of  Special    and  ' 
Common  Jtuies  -  -    77.    E. 

Justice,  Administration  of.  See 
Absconding  Debtors.  Arrest- 
ment of  \Vages.  Attachment 
of  Wages.  Attorneys  and  So- 
licitors. Clerk  of  Petty  Ses- 
sions. Common  Law  Crimi- 
nals. Endence.  Extradition. 
Felony.  Forgery.  Judges 
Jurisdiction.  Juries.  Larceny. 
Liverpool  Admiralty.  Magis- 
trates. Naturalization.  No- 
tices, &c.  Peace  Preservation. 
Poisons.  Property  of  Married 
Women.  Protection  of  Inven- 
tions. Real  Actions  Abolition. 
Sheriffs.  Stolen  Goods.  Trea- 
son. 

Justice  of  Peace.  See  Magis- 
trates, &c. 

Kildare  Curragh ;  to  confirm  the 
award  under  the  Onrragh  of 
Kildare  Act,  1868  (31  &  32 
Vict.  c.  60.),  and  for  other  pur- 
poses relating  thereto  -    74.     I. 

Landlord  and  Tenant ;  to  amend 
the  Law  relating  to  the  Oceu'' 
pation  and  Ownership  of  Land 
in  Ireland  -        -  -    46.     I. 


Cap.    KeUtingto 

Larceny ;  to  amend  the  Law  re- 
lating to  Adrertisements  re- 
specting Stolen  Goods  -    65.     B.  &  I. 

Leases;  to  declare  the  Stamp 
Duty  chargeable  on  certain 
Leases  -  -  -    44.    V.K. 

——See  also  Stamp  Du<^^. 

Leith.     See  Edinburgh,  &c. 

license  Duties.  See  Inland  Re- 
venue. ,         _ 

Life  Assurance  Com{ianles;  to 
amend  the  Iaw  relating  to 
Life  Assurance  Companies      -    61.    U.K.      ' 

Limited  Owners  Residences;  to 
enable  the  owners  of  Settled 
Estates  in  England  and  Ireland 
to  charge  such  estates,  within 
certain  limits,  with  the  expense 
of  building  mansions  as  re- 
sidences for  themselves  -  '  56.     E.  &  I. 

Liquidation.  See  Joint  Stock 
Companies. 

Liverpool  Admiralty  District  Re- 
gistrar; for  establishing  a  Dis- 
trict Registrar  of  the  High 
Court  of  Admiralty  in  England 
at  Liverpool        -        -  -    4£.    E. 

Loans.  See  Canada  Defences. 
Glebe  Loans.  Metropolitan 
Board  of  Works.  N£w 
Zealand. 

London  Brokers  Relief;  to  re- 
lieve the  Brokers  of  the  City 
of  London  from  the  super- 
vision of  the  Court  of  Mayor 
and  Aldermen  of  the  said  city-    60.    E. 

Londonderry,  to  make  better  pro- 
vision for  the  Police  Force  in 
the  City  of,  and  to  amend  the 
Acts  relating  to  the  Royal  Irish 
Constabula)^  Force  -    83.    I. 


Magistrates,  &c.i  to  enable  the 
senior  Magistral  of  populous 
Places  in  Scotland  to  act  ex 
officio  as  a  Justice  of  the  Peace 
and  Commissioner  of  Supply 
foe  the  County  in  which  the 
said  populous  Place  is  situated    37.    S. 

to  amend  the  Laws  for  the 

Election  of  the  Magistrates  and 
Councillors  of  Royal  and  Par- 
liamentarv  Burghs  in  Scotland    92.    S. 

Man,  Isle  of.     See  Isle  of  Man. 

Mansion-houses.  See  Settled 
Estates. 

Marine  Mutiny;  for  the  regu- 
lation of  Her  M8ae8ty*8  Royal 
Marine  Forces  while  on  shore  -      S.    U.K. 
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Mairiaffes;  to  provide  for  the 
administration  of  the  Lkv  re- 
lating  to  Matrimonial  Causes 
and  Matters,  and  to  amend  the 
Law  relating  to  Marriages  in 
Ireland  -  -  -  1)0.    I. 

Married  Women's  Property ;  to 
amend  the  Law  relating  to  the 
Property  of  Married  Women  -    93.     E.  &  L 

Matrimonial  Causes.  See  Mar- 
riages. 

Medical  Ofificers  Superannua- 
tion ;  to  provide  for  Superan- 
nuation Allowances  to  Medical 
Officers  of  Unions,  Districts, 
and  Parishes  in  England  and 
Wales  -  -  -    94. 

Meeting  of  ParUunent ;  to  amend 
the  Acts  37  Geo.  3.  c.  127.  and 
39  &  40  Geo.  3,  c.  14.  -    81. 

Metropolitan  Board  of  Works; 
for  making  further  provision 
respecting  the  boirowing  of 
Money  by  the  Metropolitan 
Board  of  Works         -  -    24.    E. 

Metropolitan  Poor;  to  provide 
for  the  equal  distribution  over 
the  Metropolis  of  a  further 
portion  of  the  charge  for  the 
relief  of  the  Poor         -  -     18. 

Military  Stores ;  to  authorise  the 
carriage  of  Naval  and  Mihtaiy 
Stores  in  Passenger  Ships       •    95. 

Militia;  to  amend  the  Acts  re- 
lating to  the  MiUtia  of  the 
United  Kingdom        -  -    SB. 

Mint,  The;  to  consolidate  and 
amend  the  Law  relating  to  the 
Coinage  and  Her  Majesty's 
Mint  -  -  -    10,    U.K. 

Montrose.    See  Annuity  Tax. 

Moray.     See  Inverness,  &c. 

Mortgage  Debentures ;  to  amend 
the  Mortgage  Debenture  Act, 
1866  (28  &  29  Vict.  c.  78.)     -    20.    B. 

Munidpal  Elections;  to  amend 
the  LaMTS  for  the  Election  of  the 
Magistrates  and  Councillors 
of  Itoyal  and  Parliamentary 
Burghs  in  Scotland       -        -    92.    S. 

Mutiny;  for  punishing  Mutiny 
and  Desertion,  and  for  the 
better  payment  of  the  Army 
and  their  Quarters        -         -7.    U.K. 

•^—  for  the  regulation  of  Her 
Majesty's  Royal  Marine  Forces 
while  on  shore  -  -      8.    U.K. 

National  Debt;  for  consolidat- 
ing, with  Amendments,  certain 


E. 

U.K. 

U.K. 


0«p.   Sdatingto 
Enactments    relating   to   the 
National  Debt  -  -    71.    U.K. 

— -  for  repealing  certain  enact- 
ments ihat  have  ceased  to  be 
in  force  -  -  -    69.    U.K. 

Naturalization;  to  amend  the 
Law  relating  to  the  legal  con- 
dition of  Mens  and  British 
Subjects  -  -  -    14.    U.K. 

—  to  amend  the  Law  relating 
to  the  taking  of  Oaths  of  Al- 
legiance on  Naturalization 
\_Amending  preceding  Act']        -  102.    U.K. 

Naval  Stores;  to  authorise  the 
carriage  of  Naval  and  Military 
Stores  in  Passenger  Ships       -    95.    U.K. 

Neutrality.  See  Foreign  Enlist- 
ment. 

Newspapers.  See  Advertise- 
ments. Inland  Revenue.  Post 
Office. 

New  Zealand ;  for  authorising  a 
guarantee  of  a  loan  to  beraued 
bv  the  Government  of  New 
Zlealand  for  the  consteuction  of 
roads,  bridges,  and  communi- 
cations in  Wat  conntry,  and  for 
the  introduction  of  aeittlersinto 
that  country  -  -    40.    C. 

Norfolk  Boundary;  to  declare 
the  Hundred  in  which  a  piece 
of  land  in  the  County  of  Nor- 
folk is  situate,  and  to  provide 
for  the  Assessment  of  toe  said 
piece  of  land  to  the  County 
BAto  -  -  .    86.    E. 

NortliLeith.    See  Edinburgh,  &c. 

Norwich ;  to  disfranchise  certain 
Voters  of  the  city  of  Norwich  -    25.    £. 

Notices  (Isle  of  Man) ;  to  repeal 
the  Act  7  WiU.  4.  &  I  Vict, 
c.  45.  "to  alter  the  mode  of 
"  giving  Notices  for  the  bold- 
"  ing  of  Vestries,  of  making 
"  Proclamation  in  cases  of 
"  Outlawry,  and  of  giving 
"  Notices  on  Sundays  in  re- 
"  spect  to  various  matters,"  so 
far  as  such  Act  relates  to  the 
Isle  of  Man    -  -  -    61.    UJt. 

Oaths  of  Allegiasoe.  See  Natu- 
ralization. 

Ordnance  Survey.  See  Survegr, 
&c. 

Ownership  and  OocupatioD  of 
Land.  See  Landlord  aad 
Tenant.  .  .     . 

Owners  of  Settled  Estates.  Se* 
limited  Owners  Residenoet. 
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Pkper-Makers  Licenses.    See  In> 

land  Revenue. 
Parliament,    Meeting    of;      to 
amend  the  Acts  37   Geo.  3. 
c.  127.  and  39  &  40  Geo.  3. 0.14.    81.    U.K. 
Parliamentaty    Burnhs.         See 

Municipal  Elections. 
Parliamentaiy  Francliise ;  to  en- 
able the  oifficera  emplored  in 
the  Collector-General  of  Rates 
office  in  the  citj  of  Dnblin  to 
vote  at  Parliamentary  Elections 
for  that  city  -  -    11.    I. 

— ^  See  also  Bridgwater  and 
Beverley.    Dublin.    Norwich. 
Sligo  and  Cashel. 
Passengers  Act  Amendment;  to 
authorize  the  carriage  of  Naval 
and  Military  Stores  in  Passen- 
ger Ships  -         -  -    95,    U.K. 
Patronage     (Ecclesiastical),     to 
facilitate  the  tianafer  of,  in  cer- 
tain cases         •            -  -    39.    £. 
Paupers  Conveyance  (Elzpenses) ; 
for  removing  doubts  respecting 
the  payment  (tf  Expenses  in> 
curred  in  the  Conveyance  of 
Paupers  in  certain  caaes  not 
expressly  provided  for  by  Law     49.     £. 
Peace  Preservation ;  to  amend  the 
Peace    Preservation    (Irdand) 
Act,  1856  (19  &  30  Vict.  c.  36.), 
and  for  other  purposes  rdating 
to  the  Preservation  of  Peace  in 
Ireland            -            -           -      9.     L 
Pedlars;  for  granting  Certificates 

to       -  -  -  -72.    U.K. 

Pensions  Conunntation )  tat 
amending  the  Sixth  Section  of 
The  Pensions  Commutstion 
Act,  1869  (32  &  33  Vict, 
c.  32.)  -  -  -  101.    U.K. 

Perftimed  Spirits.    See  Customs 

and  Inland  Reveone. 
Periodical  Payments.   See  Rents, 

&c. 
Petty  Customs  Abolition ;  to  em* 
power  Magistrates  and  Town 
Councils  of  Burghs  in  Scotland 
to  abolish  {Jetty  customs  and  to 
levy  a  rate  in  lieu  thereof  -  42.  8. 
Petty  Sessions  Clerk ;  to  amend 
The  Petty  Sessions  Clerk  (Ire- 
land) Act,  1858  (21  &  32  Vict, 
c.  100.)  -  .  -    64.    L 

Plate  Licenses.    See  Inland  Re- 


Otp.   BeUttngto 


26.    L 


venue. 
Playing-cards  Licenses, 
land  Revenue. 


See  In- 


2.    E. 


.    18.    E. 


48.    E. 


Poisons,  to  rq^ulate  the  Sale  of, 

in  Ireland       ... 
Police ;  to  make  better  provision 

for  the  Police  Force  in  the  City 

of  Londonderry,  and  to  amend 

the  Acts  relating  to  the  Royal 

Irish  Constabulary  Force         -    83.    I. 
Policies  of  Insurance.   See  Inland 

Revenue. 
Poor — Poo?  Relief;  to  make  pro- 
vision for  the  proceedings  of 

Boards   of   Management  and 

Boards  of  Guardians  upon  the 

dissolution    of    Districts    and 

Unions  or  the  annexation  of 

Parishes  to  Unions 
— —  to  provide  tor  the  equal  di»- 

tribution  over  the  Metropolis 

of   a  further  portion  of  the 

charge  for  the  relief  of  the 

poor       -  -  - 
for  removing    doubts    re- 
specting the  payment  of  Ex« 

penses  incurred  in  the  Conveys 

ance   of   Paupers    in   certani 

cases  not  expressly  provided 

for  by  Law       -  -         - 
See   also   Medical   Officers 

Superannuation . 
Population  of  United  Kingdom. 

See  Census. 
Post  Office;  for  ftirther  regula- 
tion of  Duties  of  Postage,  and 

for  other  purposes  relating  to 

the  Post  Office  [Newspapers, 

&c.]    -  .  -  - 

Preserves   of   Fruits,    &o.      See 

Factories  and  Workshops. 
Priest  of    Church  of   England. 

See  Clerical  Disabilities. 
Print  Works.    See  Factories  and 

Workshops. 
Property  of  Married  Women ;  to 

amend  the  Law  relating  to  the 

Property  of  Married  Women  - 
Protection  of  Inventions ;  for  the 

erotection  of  Inventions  exhi- 
ited  at  International  Exhi- 
bitions in  the  United  Kingdom    27.    U.K. 

Provisional  Orders  Bills ;  to  em- 
power Committees  on  Bills 
confirming  Provisional  Orders 
to  award  Costs  and  examine 
Witnesses  on  Oath 

Public  Schools;  to  amend  the 
Public  Schools  Act,  1868 
(31  &  32  Vict.  c.  118.) 

Public  Stocks;  for  extending  to 
Ireland,   and   amending,   the 


79.    U.K. 


9S.    E.  «rL 


1.    U.K. 


84.    E. 
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a»p.   RelaUDgto 
Dividends  and  Stock  Act,  1869 
(32  &  33  Vict.  c.  104.)  -    4?.    U.K. 

IBoth  Aett  n^eakd  i«  33  & 
34  Vict.  0.  69.,  and  otker 
Provitions  nuide  by  33  tc  34 
Vict.  c.  71.— See  NatioMl 
Debt.] 


Queen  Anne's  Bounty ;  to  enable 
thQ  Goremors  of,  to  provide 
Superannuation  Allowances  for 
their  Officers        -       '  - 


-    89.    B. 


Railways  ;  to  amend  the  Bailway 

Companies  Powers  Act,  1864 

(27  &  28  Vict.  c.  120.).  and  the 

RailTiray    Construction    Facili- 

«e»  Act,  1864  (27  &  28  Vict. 

c.  121.)         -  -  '19.    U.K. 

RmI  Actions  Abottticn ;  to  abolish 

certain  Real  Action*  in  the  Su' 

perior  Courts  ef  CommoH  Law 

in    Ireland,    aad    ftirtber    to 

amend  the  Procedure  itt  HM 

8ud   Courts ;   «nd    fur   otiier 

Purposes  ...  109.     I. 

R^bMd  Sugar  Duties.    See  Cus- 
toms, &c. 
Refi^istrar  of  the  Admiraltr.    See 

Liverpool    AdmuAl^   District 

Registrar. 
R«mttnetation  of  Attorneys,  &c. 

See  Attorneys  and  Solioiton. 
Rents,  &c. ;  for  the  better  Appor- 
tionment of  Rents  and  oAtt 

periodical  payments        -        >    36.  .£.&!. 
Residenees.    iSee  Limited  Ownecs 

Residences. 
Roads,  &c.  in  New  Zealand.   Set 

New  Zealand. 
Royal  Burghs.     See  MuMcipd 

Elections. 
Royal  Irish  Constabulary.     See 

Police. 
Royal    Marines.      See    Marine 

Mutiny. 
Royal  Mint.    See  Coinage. 

Sale  of  Beer.    See  Beerhmisesi 

Sale  of  Poisons,  to  regulate  tiie 
Sale  of  Poisons  in  Ireland       -    26.    L 

Salmon ;  to  amend  the  Acta 
26  &  27  Vict.  c.  10.  and  28  & 

29  Vict.  c.  121.,  relating  to  the 

Export  of  unseasonable  Salmon    33.     U.K. 
Sanitary  Act,  1666,  &c. ;  to  amend 
certam  provisions  in  the  Sani- 
tary   and    Sewage   Utilization 
Acts  (29  &  30  Vict.  c.  90.  and 

30  &  31  Vict.  c.  113.)    -         -    63.    E. 


Cap.   Bdatiaxto 
Sanitary  Act,  186i^  &a.  t  to  tmemik 

the  Sanitary  A«t.  18fi6  (29  i(  30 

Vict.  c.  90.),  so£Nr  as  xeiatce  to 

the  City  of  Dubliv        -        •  106.    J. 
Schools;  to  amend  the  Pui»)ia 

SciMois  Act,  1868(31  &32Viot.    . 

c.  118.)  -  -  -    84,    E. 
•  to  provide  for  public  Ele- 
mentary B4ucation.9i  Ee^nd. 

and  Wales      -  -  -    75.    K 

Scotland,    Acts   relatiag    exolar     - 

siv«lyito.     See  Aitquity  Taoc. 

Arrntment  of  Wages.  CoBsuei. 

EdioborKh.       Inverness    aord 

Elgin.    Magistrates,  &c.    Mu^ 

nidpal  Elections.    l^tttrCiw- 

toms  Abolition.    Sherifis. 
Service  in  the  Anny.    See  An^y. 
Sessions.    See  Peti^  Sossions. 
Settled  Estates,  to   «aahle   the 

owners    of,    to   «h«rgo    such 

Estates,  witlua  certain  limita, 

witi^  the  cgq)en8e  of  building 

Mansions    as    resideoees    for 

themselves      •  -    M.    E.&I. ' 

Sewage  Utilization ;  to  amend  cer- 
tain Provisions  in  the  fl>inihny 

and  Sewage  Utilisation  AiOts  -    i3.    fi. 
Sheriffs  j  to  amend  and  extend 

the  Act  16  &  17  Vict.  c.  92.,  (o 

make    further    ptovisioB-  Car 

uniting  counties  in  Saotlaad  1 1 

in  so  nr  as  regard)  the  juria-    • 

diction  of  the   Sheriff;    and 

also  to  make  certain  provisions 

regarding  the  dutiaaof  Sheriffs 

and  Shenffs  Substitute  in  Scot- 
land   -  -  -  -    86.    &         ' 
Shipping  Dues  Ejgemption:  to 

amendi  The   SbippiBf;    Duw 

Exemption  Act,  1867  (90  &  31 

Vict.  c.  16.)        -         -  -    50.    U.K. 

Siam  and  Straits  Settlements:  to 

vest   jurisdiction    in    matters 

arising  within  the  Domicioas 

of  the  Kings  of  Sism  io  tbe  ■ 

Supreme  Court  of  the  Straita 

Settlements     -  -  -    65,    C. 

SUgo  and  Caehel,  to  disfranchise 

mt  Boroughs  of         -        -    •    38.    L 
Soap-makers  Licenses.     See  In> 

luid  Revenue. 
Solicitors:    to  amend    the  l«w 

relating  to  the  Remuneration 

of  Attorney  and  SoUcitoia     •  '  28.    E.  &  1. 
Special    Junes;    to  amend    the 

Laws  relating  to  the  qualifies^  . 

tions,  summoning,  attendance, 

and   remuneration  of  SpfScial 

and  Common  Juries      •  ^  .  JJ.    J^ 
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Cap.    Bdatingto 

Stamp  Duties ;  lew  gnnting  cer- 
tain Stamp  Duties  in  lieu  of 
Duties  of  the  some  kind  now 
payable  under  various  Acts, 
and  consolidating  and  amend- 
ing Provisions  relatinjf  thereto  97.  tJ.K.' 
for  consolidating  and  amend- 
ing the  Law  relating  to  tfie 
Management  of  Stamp  Duties    98.    V.K. 

for  the  repeal  of   certain 

Enactments  rdating  to  the  In-  ' 

land  Revenue  [Sterap  Duties]    99.    U.K. 

to  declare  «ie:  Stamp  Duty 

chargeable  on  oertein  L«Me«  -    44.    U.K. 

See  also  Inland  lUvenue. 

Statute  Law  Revision;  for  fur- 
ther promoting  the  revision  of 
the  Statute  Law  by  repealing 
certain  enactments  that  have 
ceased  to  be  in  force  or  are 
consolidated  by  oertaiu  Acts  of 
the  present  sessloa.  [Nattonal 
Debt;  Forgery]  -  -    6».    U.K. 

Stalls.    See  Inland  Revenue. 
StdckB,    PttMie.       See     Public 

Stocks. 
Stolen  Goods,  to  cmwnd'the  Law 
relating  to  Advertisements  re- 
specting      •  -  -    65.    E.  &  I.  ' 
Straits  Settlements ;  to  vest  ju- 
risdiction  in    matters  arising 
within  the  Dominions  of'  the 
Kings  of  Siam  in  the  Supreme 
Court  of  the  Straits  .HetUe- 
ments            -            •    "          -    56.    C. 
Street    Tramways.      See   Tmm- 

ways. 
Sugar  Duties;   to  alter  certain 
Duties  of  Customs  upon  R». 
fined  Sugar  in  the  Isle  of  Man    43.    U.K. 
See  alio  Customs  and  Inland    ' 
Revenue. 
Sunday  Notices.      8m   Notices     ' 

(Isle  of  Man). 
Superannuation;    to  enable  the 
Governors    of  Queen  Anne's 
Bounty  to   provide  Superan- 
nnatioa  Allowances  for  their 
Officers         -  -  -    89.    E. 
to  provide  for  Superannua- 
tion   Allowances    to    Medical 
Officers  of  Unions,  Districts, 
and  Parishes  in  England  and 
Wales          -           -              -    94.    E. 
Surreader    of    Criminals.      See 

Extradition. 
Survey  of  Great  Britain,  &c. ;  to 
amend  the  Law  relating  to  the 
Surveys  of  Great  Britain,  Ire- 
land, and  the  Isle  of  Man       -    13.     U.K. 


Cap.   Belatbgto 

Telegraphs;  to  extend  the  Tele- 
graph Acts  of  1868,  1869  (31 
&  3-J  Vict.  c.  1 10.  and  32  &  33 
Vict.  c.  73.),  to  the  Channel 
Islands  and  the  Isle  of  Man    -    8ft.    U.K. 

Tenants  (Ireland).  See  Land- 
lord and  Tenant. 

Tramways ;  to  facilitate  the  con- 
struction and  to  regulate  the 
working  of  Tramways    -         -    78.    E.  &  S. 

Transfer  of  Patronage;  to  facili- 
tate transfer  of  Ecclesiastical 
Patronage  in  certain  cases        -    39.     E. 

Treason;  to  abolish  Forfeitures 
for  Treason  and  Felony,  and  to 
otherwise  amend  the  Law  re- 
lating thereto    .-  -  -    23.    E.  &  I. 

Truck  Oammission ;  for  appoint- 
ing a  Commissian  to  iiM)uire 
into  the  alleged  prevalence  of 
the  Truck  System,  and  tbe 
disregard  of  the  Acts  of  Parli»' 
ment  prohibiting  such  System, 
and  for  giving  such  Commis- 
sion tiie  powers  necessary  for 
conducting  such  Inquiry         -  106,    E.  &  S. 

Trust  Funds ;  to  amend  the  Law 
as  to  the  investment  on  real 
securities  of  Trust  Pdnda  hdd 
for  public  and  charitable  pur- 
pose" •  -  -    34.     U.K. 

Turnpike  Trusts;  to  confirm  a 
Provisional  Order  made  under 
the  Act  14  &  15  Viet.  c.  38.,  to 
ftcflitote  arrangements  for  the 
Relief  of  Turnpike  TVnsts       -    22.    E. 

to  continue  certain  Turn- 
pike Acts  in  Gnat  Britain,  to 
repeal  certain  other  Turnpike 
Acts,  and  to  make  ftirther  pro- 
visions concerning  Turnpike 
J^ds         -  .  -    73.     E.  &  S. 

Vestries  (Isle  of  Man) ;  to  repeal 

the  Act  7  Will.  4.  &  I  Vict. 

c.  46.  "to  alter  the  mode  of 

"  giving  notices  for  the  hold- 

"  mg  of  Vestries,  of  making 

"  Proclamation    in    cases    of 

"  Outlawry,    and    of    giving 

"  Notices  on  Sundays  in  re- 

"  spect   to  various  matters," 

so  flur  as  such  Act  relates  to 

the  Isle  of  Man  -  .    61,    U.K. 

Voters    Distenchisement.      See 

Bridgwater      and      Beverley, 

Dublin.        Norwich.        Sljgo 

and  Cashel. 
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Wtges;  to  ■boUah  Atteehment 

0fW«ffM  -  -  . 

to  limit  Wagea  Arrestment 

in  Sootlmnd        -         - 

for  appointinif  a  Gommis- 

non  to  inqnire  into  the  alleged 
prevalence  of  the  TVuck  Sys- 
tem, and  the  disr^ard  of  the 
Acts  of  Parliament  prohibiting 
Bacl\  STstem,  and  for  giving 
such  dommission  the  powers 
necessary  for  conducting  such 


Oap.   Belatiiieto 
SO.    E. 
63.    S. 


War  'Office;  for  making  farther 
provision  relating  to  the  M». 
oagement  of  certain  Depart- 
ments of  the  War  Office 

Waterworks,  &o. ;  to  fiwnlitate  in 
certain  cases  tite  obtaining  of 


105.    E.  AS. 


-    17.    U.K. 


Otf.    Bdidii«t> 
powers  for  the  constraeiion  of 
Gas  and  Water  Works,  and  tar 
the  supply  of  Gas  and  Wate  -    70.    U.K. 

Wine  and  Beerhouses ;  to  amend 
and  continue  The  Wine  and 
Beerhouse  Act,  1869  (32  &  33 
Vict.  0.27.)     -  -  -    29.    B. 

Witneaaes.  See  Provisional  Ot- 
ders  Bills. 

WoBWB.  See  Faotonea  «iid 
WwkahopB.   MsRied  Women. 

Workmen's  International  Exlii- 
bition.  See  ProtectioD  of 
Inventions. 

Workmen's  Wages.    See  Wages. 

Workshops;  to  amend  and  ex- 
tend the  Acts  relating  to  Fac- 
tories and  Workshops     -       -    62.    U.K. 
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TABLES 


■HOVINO 


THE  EFFECT  OF  THE  YBAB'S   LEGISLATION. 


Table  A. — ^Aots  of  33  &  34  Vict,  (in  order  of  Chapter)  showing  their  effect  on  former  Aot«. 
Tablk  B. — ^Acts  of  former  Sessions  (io  chronolotrical  order)  Repealed  and  Amended  by  Acts  of 
33  &  34  Vict. 


(A.) 
Acts  of  33  &  34  Vict,  (in  order  of  Chapter)  showing  their  eSbct  on  former  Acts. 


Ch. 

1.  Provisional  Orders  Bitts  (Committets) : 

Applies  21  &  22  Vict.  o.  78.,  Administra- 
tion of  Oaths. 

Applies  28  &  29  Vict.  o.  27.,  Award  of 
Costs. 

2.  Dissolved  Boards  of  Manoffement  and  Oaar- 

dians: 
Applies  4  &  6  Will.  4.  c.  76.  and  30  &  31 

Vict.  c.  106.,  Poor  Relief. 
Applies  32  &  33  Vict.  c.  63.,  Metropolitan 

Poor. 

3.  Easi  India  {Laws  and  Btgulations)  .• 

Repeals  section  49  of  3  &  4  Will.  4.  c.  85., 
Govemment  of  India. 

4.  Income  Tax  Assessment  and  Inland  Revenue 

Law  Amendment  : 
Applies  existing  Acts  relating  to  Income 

Tax. 
Applies  32  &  33  A^ct.  c.  67.,  Valuation 
(Metropolis). 

5.  Consolidated  Fund, 

6.  Judges  Jurisdiction, 

7.  MuttH) } 

Applies  26  &  27  Vict.  c.  57.,  Regimental 

Debts. 
Repeals  section  9,  10.  of  30  &  31  Vict. 

c.  34.,  Army  Enlistment. 

8.  Marine  Mutinjf. 

9.  Peace  Preservation  (Ireland) : 

Amende,  and  repeals  in  part,  19  &  20  Vict. 

c.  36.,  Peace  Preservation  (Ireland). 
Repeals  section  14  of  11  &  12  Vict.  c.  2., 

Crime  and  Outrage  (Ireland). 


Cb. 
10. 


Applies  15  &  16  Geo.  3.  c.  21.  (Irish  Paii), 
Tumultuous  Risings  (Ireland). 

Applies  1  &  2  Will.  4.  c.  44.,  Tumultuous 
Risings  (Ireland). 

Applies  60  Geo.  3.  and  1  Will.  4.  c.  1., 
Illegal  Military  Training. 

Applies  14  &  15  Vict.  c.  90.,  Fines  (Ire- 
land). 

Applies  14  &  15  Vict.  c.  92.,  Summary 
Jurisdiction  (Ireland). 

Applies  14  &  15  Vict.c.  93.;  Petty  Sessions 
(Ireland). 

Applies  6  &  7  Will.  4.  c.  116.,  Grand  Jury 
Presentments  (Ireland). 

Applies  31  &  32  Vict.  c.  75.,  Juries  (Ire- 
land). 


Cmnage  .■ 
Applie 


.43, 


1,1    Summary 
63.,/  Procedure. 


11  &  12  Vict.  c. 
„      27  &  28  Vict.  c. 
„      14  &  15  Vict.  c.  93.,  Petty  Sessions 
(Ireland). 
Repeals  Acts  in  Schedule.    {These  Acts 
%rin  be  found  in  their  Chronotogical  Order 
•  in  Table  B.] 

11.  DiAlin  Collector  General  of  Rates  Franchise: 

Recites  31  &  32  Vict.  o.  73.,  Revenue 
Officers  Disabilities  Removal. 

Repeals  section  24  of  12  &  13  Vict.  c.  91. 
Collector  of  Rates  (Dublin). 

12.  Customs  {Isle  of  Man) : 

Repads  in  part  18  &  19  Vict.  c.  97.,  Duties 
on  Com. 
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Table  A.— Acts  of  33  &  34  Viot.  (ia  order  of  Cb«pter)>  8io.r-eo»iimtttd. 


Ch. 
13. 


Survey  of  Great  Britain,  Sfc.  : 

Applies  6  Geo.  4.  e.  99.,         "1      Survey 
„      17  &  18  Vict.  c.  17.,  J   (Ireland). 
„      4  &  6  Vict.  0.  30.,  Survey  (Great 
Britain). 
Repeals  46  Geo.  3.  c.  109.,  Survey  (Ire- 
land). 
Repeals  19  &  20  Vict.  c.  61 .,  Survey  (Great 
Britain). 

14.  Naturalization : 

Applies  31  &  32  Vict.  c.  37'.  Dooumentaiy 
Evidence. 

Repeals,  with  a  proviso,  Acts  in  Schedule. 
[Thtst  Acts  toill  be  found  in  their  Chrono- 
logical Order  in  Table  B.] 

15.  County  Courts  Buildings  : 

Applies  8  &  9  Vict.  c.  18.,  Lands  Clauses. 
Repeals  sections  48,  50-55,  of"" 

9&10Viet.  c.  96., 
Repeals  sections  8,  9,  of  29  &  (    County 

30  Vict.  c.  14.,  r  Courts. 

Repeals  section  18  of  30  &  31 
.  Vict.  c.  142., 

16.  Inverness  County,  Sfc,  {Boundary)  .- 

Amends  26  &  27  Vieh  e.  oexlv.,  Elgin  and 
Nairn  Roads. 

Amends  25  &  26  Met  c.  105.,  Highland 
Roads  and  Bridges. 

Amends  23  &  24  Vict  c.  79.,  Sheriff 
Courthouses  (Scotland). 

Applies  20  &  21  Vict.  c.  72.,  Police  Assess- 
ments (Scotland). 

Apphes  7  Will.  4.  &  1  Vict.  c.  41.,  Small 
Debts  (Scotland). 

Applies  16  &  17  Vict.  c.  80., 
„      30  &  31  Vict.  0.  96L,  i 


Sheriff 

Courts 

(Scotland). 

,  Stunmary 


„'     27  &  28  Vict.  0. 
Proceedings  (Scotiand). ' 

17.  War  Office: 

Amends  18  &  19  Vict.  c.  117.,  Ordnance 

Board. 
Amenda  26  &  27  Viot.  c.  Ifi.,  Secretary  of 

State  for  Wor. 

18.  Metropolitan  Poor  .• 

Amends  30  &  31  Vict,  c-  6.,  Metropolitan 
Poor. 

19.  Railways  {Powers  and  Construction)  : 

Amends  and  repeals  in  part  27  &  28  Vict. 

c.  120.,  Railways  (Powers). 
Amends  and  repeals  in  part  27  &  28  Vict. 

e.  1^1.,  Railwavs  ^Construction). 
Applies  33  &  34  Vict.  o.  1.,  Provisional 

Urders  Bilb. 
Applies  sections  4,  6-8,  of  9  &  10  Vict. 

c.  57.»  Gauge  of  Railways. 


Ch. 

20.  Mortgage  Debenture  Aat,  1865,  AmendrntU : 

Amends  and  repeals  in  part  28  &  29  Vict, 
c.  78.,  Mort^ige  Debentures.  ' 

21 .  Beverley  and  Bridgematet  Dfsfhtnchisemeni. 

22.  Turnpike  Trusts  Arrangements  .- 

Confirms  Provisional  Order  made  mider 
14  it  IS  Viet.  e.  38. 

23.  Felony: 

Rnieals  in  part  30  Geo.  3w  ,c.  48.  and 
54  Geo.  3.  c.  146.,  as  to  drawing  and 
quartering,  &o.  in  caaes  of  High  Tmwon. 

24.  Mttrf^ppHtoM  Bwrd  of  Workt  (L<wm): 

Amends  32  &  33  Viet.  o.  102.,  Metrppolita 
Board  of  Works. 

25.  Norwich  Voters  JJisfrapchitement  .- 

26.  Sale  of  Poisons  {Ireland) : 

AppUeii  14  &  Ifi  Vict.  c.  iO.,  Fines  (Ireland). 

„        14  &  15  Vict.  0, 93.,  Petty  Sessions 

(Ireland). 
Extends  23  &  24  Vict  c.  84„  Adulteration 

of  Articles  of  Food,  &c. 
Saves  14  &  15  Met  e.  13.,  SaleofAtMiiic. 

27.  Protection  of  Inventions : 

Rights  un(}er  the  Patent  Lav  Amei^dment 
Act,  1852,  and  under  "the  Designs  Ad, 
1850,  proteeted. 

38.  Attorneys  dnd  SoUcilors  HeMuneration : 

Amends  6  &  '7  Vict.  c.    73.,  Attorneys 

Costs. 

29.  Wine  and  Beerhouse  Act  {1869)  AmenAnent : 

Aniends  and  continues  32  &  33  Vict.  c.  27. 

Applies  9  Geo.  4.  c.  61.,  as  Itf  Justices 
Liceoce*. 

Amends  26  &  2/  Vict.  c.  33.,  Be«  Re- 
tailers Licences. 

Extends  18  &  19  Vict>  C.  118..  •■  to  Bo<9 
by  Conitable*. 

Repeals  section  6  of  ^  Gea  4.  c  54.,  sec- 
tion 2  of  6  i^o.  4.-C,  81.,  and  section  6 
of  13  and  14  Viot.  Cv  67.,  so  far  as  rehttes 
to  Brewers  Retail  licvnces. 

30.  Wages  Attachment  Abolition. 

31.  CoMoMdot^JibiH;  (9,000,000/.) 

32.  Customs  and  Inland  Rtoeatiet  r 

Repeal*  ocrtwn  duties,  and  graats/  others, 
as  specified. 

Removes  doubts  as  to  duty  on'  Husbandry 
Horses  (32  &  33  Vict.  c.  14). 

Repeals  stamp  duties  on  Newspt{>eTs,  and 
reduces  stamp  duty  under  28  &  ip  Vict 
o.  96.  8. 10.  on  c^rtftitf  Policies  of  In- 
surance. 

Amends  section  43  of  26  &  36  Vict.  &.  23., 
•ad  repeals  sections  6  and  7  of  33  &  33 
Vict.  0. 14.,  aa  to  Incdbie  Tax. 
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34. 

35. 
36. 


38. 
39. 


40. 
41. 
42. 
43. 

44. 


45. 
46. 
47. 


48. 
49. 
60. 

51. 


T*ble  A.— Acts  of  a3  &  34  Viot.  (in 

Salmon  Acts  Amendment  .- 

AmeBds  section  3  of  26  &  27  Vict.  c.  10., 

Salmon  Acto  AmendmBtat. 
Anunds  eeotion  65  of  28  &  29  Vict.  c.  121., 

Salmon  Fishery.  , 

Charitable  Funds  Investment : 

Amends  9  Geo.  2.  c.  36.,  Mortnuun  Act. 
Apportionment  of  Rents,  Sfc. 

Cattle  Disease  (Ireland)  Act,  1866,  Amend- 
ment.- 
Amends  29  &  30  Vict.  e.  4. 

Magistrates  in  Populous  Places  [Scotland)  .• ' 
Amends  25  &  26  Vict.  c.  101.,  Police  of 
Towns  (Scotland). 

Sligo  and  Casket  Disfranchisement. 

Ecclesiastical  Patronage  Transfer: 

Explain^  Ecclesiastical  Commissioners 
Acts,  3  &  4  Vict.  c.  113.  s.  73.,  4  &  6 
Vict.  c.  .39.  8.  22.,  and  31  &  32  Virt. 
c.  114.  s.  12. 

KoB'Zealand  (Roads,  SfC.)  laan. 

Exchequer  Bonds. 

Petty  Customs  (Scotland)  Abolition. 

Customs  Refined  Sugar  Duties  (Isle  of  Man)  .- 
Repeals  in  part  29  &  30  Vict  c.  23., 
Customs  (Isle  of  Man). 

Stamp  Duty  on  Leases  ; 

Construction  of  section  16  of  17  &  18  Viol, 
c.  83.  as  to  additional  duty  on  certain 
Leases. 

Liverpool  Admiralty  District  Registrar. 

Jjandlord  and  Tenant  (Ireland). 

Dividends  and  Slock  .- 

Amends,  and  extends  to  Ireland,  32  &  33 
Viot.  c.  104.  IBoth  Acts  repealed  by 
33  &  34  Vict.  c.  69.,  (S*<i/«/e  Law  Re- 
vision),— and  other  Provisions  made  by 
33  &  34  Vict.  o.  71.,  National  Debt.} 

Paupers  Conveyance  (Expenses) : 

Applies  4  &  6  W.4.  c.  76.,  Poor  ReUef. 

Evidence  Amendment  .- 

Amends  and  explains  32  &  33  Vkt.  c.  68. 

Shipping  Dues  Exemption  Act  (1867)  Amend- 
ment: 
Amends  30  &  31  Vict.  c.  15.,  as  to  Agree- 
ments for  Compensation. 
Repeals  32  &  33  Vict.  c.  52.,  Shipping  Dues 
Exemption  Act,  1869. 

JVortoe  Act  (Isle  of  Man)  Repeal: 

Repeals  (so  te  as  respeots  the  Isle  of 
Man)  7  NV.4&1  Vict,  c, 46. 


order  Of  Chapter),  Sto^ — continutd. 
Ch. 

52.  Extradition: 

Repeals  6  &  7  Vict,  co,  76.,  76..  and  8  &  9 
Vict.  C  120.,  Apprehension  of 
Offenders  (France  and  United 
States). 
„      26  &  26  Vict.  c.  70.,  Mtttukl  Sur- 
render  of  Criaiinids  (Denmark). 
„      29  &  30  Viot,  c  121.,  Exttadition 
Treaties. 
Applies  19  &  20  Vict.  c.  113.,  astoFoieign 
State    obtaining   Evidence    in   United 
Kingdom. 

53.  SoMttary  Act  (1866)  Amendment  : 

Amends  29  &  30  Vict,  o,  90„  Sanitary  Act, 
1866.     ,   , 

Amends  30  &  31  Vict.  c.  113.,  Sewage 
Utilization. 

Extends  58  Geo.  3.  c.  69.,  Parish  Vestries. 
64.  Dublin  City  Voters  Disfranchisement  .• 

Recites  32  <St  33  Viot  c.  65.,  DuUn  Free- 
men's Commission. 

55.  Siam  and  Straits  Settlement  JmisdtBtiott : 

Explains  20  &  21  Vict.  c.  76.,  Jurisdiction 
in  Siam. 

36.  r  Limiikd .  Oienera  Residences : 

Applies  27  &  28  Viot.  o.  114.,  Improve- 
ment of  Land, 

57.  Gtin  Licences : 

'  Licence  void  if  the  holder  be  convicted  of 
any  offence  under  1  &  2  Vict.  c.  32. 
8.  30.  or  2  &  3  WiU.  4.  c  68. 

58.  Forgery: 

Amends  24  &  25  Vict.  c.  98.  (Foroeiy 
Consolidation),  and  extends  it  to  Scot- 
land. 

&9.  East  India  Contracts : 

Amends  22  &  2»  Vict.  c.  41.  (Government 
of  India)  as  to  execution  of  certain  Con- 
tracts. 

60.  London  Brokers  Relief: 

Amends  6  Anne  c.  68.  and  57  Geo.  3.  c.  Ix. 
as  to  firokem  of  tiie  City  of  London. 

61.  Life  Assurance  Companies: 

Applies  and  amends  Companies  Acts,  1846 
and  1862  (8  &  9  Vict.  c.  16,  and  25  &  26 
Vict.  c.  89.) 

62.  Factories  and  Workshops : 

Repeals  8  &  9  Vict.  c.  29.,     Id-., 

,.        10  &  1 1  Vict.  c.  70..  /  Pr'fttworks. 
^„  .^  23&24  Vict.  c.  78.,  T    „,      .. 
S  a  st  25  &  26  Vict,  c,  8.,    I   ^lawhinK 
i^Mo^n  &  27  Vict.  c.  38.,  ^'^nd  Dvemg 
"V    ■  27  &  28  Vict.  c.  98.,  J      "'«'"• 
Repeals  in  part  and  amends  30  &  31  Vict. 

c.  103.,  Factory  Acts  Extension. 
Amends  ;^0  &  31  Vict.  c.  146..  Workshops. 
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63.  Wages  Arrestment  Limitation  (Scotland)  : 

Amends  7  W.  4.  and  I  Vict.  c.  41.,  Small 
Debts  (Scotland). 

64.  Petty  Sessions    Clerk   {Ireland)  Act   (1858) 
Amendment : 

Amends  21  &  22  \"ict.  c.  100.,  Petty  Ses- 
sions Clerk  (Ireland). 

65.  Larceny  {Advertisements)  : 

Amends  section  102  of  24  &  25  Vict, 
c.  96.,  Larceny  Consolidation. 

66.  British  Columbia  Government  : 

Amends  21  &  22  Vict.  c.  99.  and  29  &  30 
Vict.  fi.  67.,  British  Columbia  Govern- 
ment. 

67.  Army  Enlistment : 

Amends  and  extends  30  &  31  Vict.  c.  110., 
Reserve  Force. 

Amends  and  extends 30 & 31  Vict.  c.  111., 
Militia  Reserve. 

Applies  10  &  11  Vict  c.  37.,  Army  Service 
Limitation. 

Applies  80  &  31  Vict.  o.  34.,  Anny  En- 
listment. 

68.  Militia  Acts  Amendment : 

Amends  former  Acts  so  ftff  ••  relates  to 
the  drawing  out,  embodiment,  &c.,  of 
the  Militia  in  cases  of  emergency. 

69.  Statute  Law  Revision  : 

Repeals,  ;.with  a  proviso,  the  Enactments 

.relating  to  the  National  Debt  and   to 

Forgery,  as  described  in  the  Schedules. 

!  These  Acts  will  be  found  in  their  chroHO' 
ogical  order  in  Table  B.] 

70.  Go*  and  Water  Facilities: 

Applies    Lands  Clauses  Acts,  1845    and 

1860. 
Applies  Gasworks  Clauses  Act,  1847. 
Applies  Waterworks  Clauses  Acts,   1847 

and  1863. 
Applies  7  W.  4.  and  1  Vict.  c.  83.,  Custody 

of  Documents  by  Qerks  of  the  Peace. 

71.  National  Debt : 

Consolidates,'with  amendments,  certain  en- 
actments relating  to  the  National  Debt. 
[^Pormer  Enactments  repealed  by  Ca.p.69.'] 

72.  Pedlars  Certificates! 

Applies  1 1  &  12  Vict.  c.  43.,  "1    Summary 
„       27  &  28  Vict.  0.  63., /Procedure. 
„       14  &  16  Vict.  c.  9i.,  Petty  Ses- 
sions (Lreland). 

73.  Ammal  T^impike  Acts  ContUtuanee  t 

Repeals  and  continues  Acts  aa  in  Schedule. 
Amends  31  &  32  Vict.  c.  99. 

74.  OMrmghofKiidttrt: 

Award  under  31  &  32  Viet  o.  60.  con- 
firmed. 


order  of  Chapter),  tce.—ecmtimnd. 

Ch. 

75.  Elementary  Educati<m  : 

Applies  the  following  Acts  ia  vhole  at  in 
part : — Lands  Clauses,  1846 ;  Commis- 
sioners Clauses,  1847 ;  Sohoid  Sites, 
1841  to  1861 1  Charitable  Trusts,  1853 
to  1869 ;  Documentary  Evidence,  1868; 
Endowed  Schools,  1869;  Industrial 
Schools,  1866 ;  Local  Management 
1855  and  1862 ;  Metropolitan  Board  of 
Works  (Loan),  1869;  Summary  Pro- 
cedure, 1843 ;  Sturges  Bourne's  Act 
(58  Geo.  3.  c.  69.) 


76.  AbsconXw  Debtors 
mds 

{ 

77.  /uries 


Extends  provisions  of  Bankrnptcy  Act 
1869  (32  &  33  Vict.  71.) 


Amends   the  Oonnty  Jsiiei  Act    1826 
(6  Geo.  4.0.  60.) 

78.  TWmMM^t; 

Apphes  Lands  Clauses  Act,  1845. 

„      Commissioners  Clauses  Act,  1847. 

„  Metropolis  Board  of  Works 
(Loans),  1869. 

„  7  W.  4.  &  I  Vict.  c.  83.,  Custody 
of  Docnments  by  Qetki  of  Peace. 

„  11  &  12  Vut.  c  43.,  Suaunair 
Pnxiedure. 

79.  Post  Ofice: 

Repeals  in  part  6  &  7  W.  4.  c.  76.,  Sttxaf 

Duties  on  Newspapers,  &c. 
Repeals  in  part  3  &  4  Vict  c.  96.,  Postage 

Duties  on  Newspapers,  &c. 
Repeals  in  part  16  &  17  Vict.  c.  63.,  Stamp 

Duties  on  Newspapers,  &c. 
RepeaU  18  &  19  Viot.  c.  27.,  Stamp  Dntiti 

on  Newspapers,  &o. 
Repeals  11  &  12  Vict.  c.  117.,  Newspspets 

(Channel  Islands). 
Applies  7  W.  4.  and  1  Vict  c  36.,  Of- 
fences against  the  Post  Office. 
Applies  31  &  32  Viot  c.  37.,  Documentary 

Evidence. 

80.  Census  [Ireltmd) : 

Applies    Petty  Sessions   (Ireland)  Acts, 
1851  and  1858. 

81.  Meeting  of  Parliament : 

Amend837  Geo.  S.  e.  127.,    \  Meeting  of 
„      39&40Geo.3.o.l4.,/Padiament 

82.  Canada  Defenee*  Lean. 

83.  Constabulary  Force  {Ireland)  .- 

Amends  28  &  29  Vict.  c.  70.,  Constabu- 

ary  (Ireland). 
Amends  39  &  30  Viot.  o.  103.,  Constabu- 

liiy  (IreUnd). 
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Tabk  A.— Acto  of  33  &  34  Viot  (ia  order  of  Chaptw},  Sea.—coniiiHud. 

Ob. 


Public  Schooh: 

Amends  31  &  32  Vict. 
Schools. 


89. 
90. 

91. 


92. 

93. 
94. 

95. 

96. 
97. 


Norfolk  Boundary : 

Applies  16  St  16  Vict.  c.  81.,  County  Rates 
Assessment,  &o. 

Sheriffs  (Scotland)  Act  (1653)  Amendment: 
Amends  and  extends  16  &  17  Vict.  o.  92., 

Sheriffs,  Scotland. 
Repeals   in   part  1   &  2  Vict.  c.  119., 

Sheriffs,  Scotland. 

AttmUty  Tax  Abolition  (Edinburgh  and  Mont- 
rote)  Act  (1860)  Amendment  : 

Amends  and  repeals  in  part  23  &  24  Vict. 

c.  50.,  Annuity  Tar,  &o. 
Amends  and  repeals  in  part  30  &  31  Vict. 

c.  107..  Annui^  Tax,  &e. 
Amends  I  &  2  Vict,  c,  55.,  Ldth  Dock 

Commissioners. 
Applies  Commissioners  Clatises  Act,  1847. 

Telegraph  Aott  Esctenrion : 

Amends  and  extends  31  &  32  Vict.  c.  110., 

Telepaphs. 
Amends  and  extends  32  &  33  Vict.  c.  73., 

Tdegraphs, 

Queen  Anne's  Bountg. 

Foreign  Enlitlment : 

Repeals  (with  savings)  59  Geo.  3.  c.  69., 
Foreign  Enlistment. 

(Merical  Disabilitits  i 

Amends  41  Geo.  3.  c.  63.,  Seats  in  House 
of  Commons  hy  Persons  in  Hdy  Orders. 

Amends  section  28  of  5  &  6  W.  4.  c.  76., 
Municipal  Corporations. 

Amends  3  &  4  Vict.  o.  86.,  Church  Dis- 
cipline. 

Municipal  Elections  {SeotUmd)  .• 

Amends  3  &  4  W.  4.  cc.  76.,  77., 
„      19  &  20  Vict.  c.  58., 
„      31  &  32  Vict.  c.  48., 
„      31  &  32  Vict.  c.  108., 
Married  Women's  Property  t 

Amends  10  (iee.  4.  e.  24.  as  to  Deposits 
in  Savings  Banl(  by  a  married  Woman. 

Medical  Officers  Superanrmation  i 
Applies  27  &  28  Vict.  c.  42., 
nuation  to  Officers  of  Unions, 


c.    118.,  Public  Restricts  the  Exemption  £rom  Stamp  Duty 

conferred  by  6  &  7  W.  4.  o.  32.  in  fevour 
of  Building  Societies. 
Applies  and  amends  30  &  31  Vict.  c.  23. 
as  to  Sea  Insurance  Policies. 

98.  Stamp  Duties  Management  t 

99.  Inland  Revenue  [Stamps']  Acts  Repeal : 
Repeals  (with  a  proviso)  enactments  as  in 

Schedule. 


Mimicipal 
Elections 
and  Re- 
gistration 
(Scotland.) 


Snperan- 


Passengers  Act  Amendment  i 

Amends  section  29  of  18  &  19  Vict.  c.  119. 

Consolidated  FSind  (Appropriation), 

Stamp  Duties  s 

Grants  Duties  (in  lieu  of  former  Duties), 
as  in  Schedule. 


100.  Oreenwiek  Hospital  t 

Repeals  section  51.  of  Greenwich  Hospital 
Act,  1865,  28  &  29  Vict.  c.  89. 

101.  Pensions  Commutation  Act   (1869)  Amend- 
ment: 

Amends  section  6  of  32  &  S3  Vict.  c.  32. 

102.  Naturalization: 

Amends  33  &  34  Vict.  c.  14.  as  to  the 
taking  of  Oaths  of  AUegi&noe. 

103.  Expiring  Laws  Continuance: 

Continues  the  following  Acts  (and  Acts 
amending  the  same),  as  in  Schedule  : — 

6  A  6  Will.  4.  c  27.,  Lines,  &e.  Manufactures 
(Ireland). 

2  &  3  Vict.  0. 74,  Sodetiea,  unlawful  (Ireland). 

S  ik  4  Vict.  o.  W..  Poor  Bate*  (Stook  ia  Trade). 

4  &  6  Viot.  c  30..  Survey  of  Great  Britain. 

4  a  S  Tict.  e.  Be.,  AppHoatton  of  Highwa*  Batei. 

B  ft  <  Vict,  c  12S.,  Lunatic  AiTlums  (Ireland). 

Mill  Vict.  0.  32.,  Landed  Property  Improve- 
ment (Ireland). 

10  a  11  Vict,  c  90.,  Poor  Lavra  (Ireland). 

10 1 11  Vict.  c.  08..  Bcclesiastical  Jurisdiction. 

11  *  12  Vict.  c.  32.,  County  Cess  (Ireland). 

11  a  12  Vict,  c  107.,  Sheep  and  Cattle  Diseases. 

14  a  IB  Vict.  c.  1«4.  Episcopal,  ao.  Bstates. 

17  a  18  Vict.  0.  lOa.,  Corrupt  PiacUces  Pro- 
ven tion. 

17  a  IB  Vict.  0. 117.,  Incumbered  Estates  (West 
Indies). 

le  a  20  Vict.  0.  se.,  Preservation  of  the  Peace 
(Ireland). 

23  a  24  Vict.  c.  le.,  SweUinga  for  Labourinf 
Clasaes  (Ireland). 

24  a  2B  Viot.  clOt.,  Salman  Flaherr  (Engluid). 
2B  ft  26  Vict,  a  97.,  Salmon  Fisheries  (Scotland). 

26  ft  27  Vict.  c.  105.,  Promissorr  Notes. 

27  ft  2S  Viet.  0.  20.,  Promissory  Notes,  fto. 
(Ireland). 

17  ft  28  Vict.  c.  9.,  Halt  for  Animals. 

27  A  28  Vict,  c  92.,  PubUe  Schools. 

28  ft  29  Viot.  0. 46.,  Uilitia  Ballots  Suspension. 
28  a  19  Viet,  c  66.,  Malt  Duty. 

18  ft  at  Viet.  c.  88,  Locomottves  on  Boada 

28  ft  29  Vict  0. 121.,  Salmon  Fishery. 

29  ft  SO  Vict.  c.  62.,  Prosecution  Expenses. 

30  ft  n  Viot.  c  126.,  Bailway.Cempaoies  (S«o»- 
land). 

SO  ft  n  Vict.  c.  127,  BaUway  Companies. 

80  A  SI  Viot.  0. 14U  Master  and  Servant. 

81  ft  82  Vict.  0. 32.,  Endowed  Schools. 

31  ft  SI  Viot.  0. 76,  Militia  Pay. 

82  ft  38  Vict.  0. 6L,  Trades  Unions  Punds. 

104.  Joint  Stock  Companies  Ammgement  t 

Amends  25  &  26  Vict.  c.  89. 

105.  Truck  Commission: 

Appoints  (Dommiasioners  to  inquire  into 
offences  against  the  Track  Act,  1  &  2 
W.  4.  c.  3^ 
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Clu 

106.  Sanitary  Act  {Dublin)  Amendment  : 

Amends  29  &  30  Vict.  c.  90.,  so  far  •• 
relates  to  Dublin. 

107.  Cenau. 

108.  Census  (Scotland). 

109.  Common   Law   Procedure  Amendment   (Ire- 
land): 

Amends   16   &   17  Vict.  c.   113.,  as  to 
Abolition  of  certain  Real  Actions,  &c. 

1 10.  Matrimonial  Cause*  and  Marriage  Law  (Ire- 
land) Amendment : 

Explains  section  45  of  Irish  Church  Act, 

32  &  33  Vict.  c.  42. 
Applies  sections  105-107  of  20  &  21  Vict. 

c.  79-1  Probates,  &c. 
Amends  and  applies  7  &  B  Vict.  c.  81.  and 

26  &  27  Vict.  c.  27. 
Repeals  so  much  of  19  Geo.  2.  c.  13  (I.)  as 

respects  marriage  between  a  Protestant 


and  a  Roman  Caliiolio  when  odehrated 
by  a  Roman  Catholic  Priest. 


111. 


Beerhouses: 

Explains,  &c.  3  &  4  Vict.  o.  61., 
Licences  for  certain  Beerhouses. 


as  to 


1 12.  Qlebe  Loans  (Ireland)  .- 

Amends  and  in  part  repeals  1  &  2  W.  4. 
0.  33.  as  to  Ixians  from  Commissioners 
of  Public  Works. 

Applies  10  &  11  Vict.  c.  32.,  Landed  Pro- 
perty (Ireland). 

Applies  12  &  13  Vict.  c.  23.,  Land  Im- 
provement, &c.  (Ireland). 

Applies  13  &  14  Vict.  C.  31.,  Drainage,  fto. 
(Ireland). 

AppUes  29  &  30  Vict.  c.  40.,  Public  Woriis 
Loan  (Ireland). 


(B.) 
Acts  of  former  Sessions  (in  Chronological  Order)  repealed  and  amended  by  Acts  of  33  &  34  Vict. 


Act  repealed  or  amended. 

Sabjeet-matter. 

How  a£Sacted. 

Chapter  of 
SS&34Vict 

2  Hen.  6.  c.  17.  in  part  (')       - 

7Ja8.  1.0.2. 

14  &  16  Chas.  2.  c.  13.  (Irish 

Pari.) 
18  &  19  Chas.  2.  c.  5.  (») 

Master  of  the  Mint 
Naturalization     .        .        .        - 
Encouragement      of      Protestant 

Strangers,  &c.  in  Ireland. 
Coinage    -           - 

Repealed 
Repealed 
Repealed 

Repealed 

10 
14 
14 

10 

6  &  6  W.  &  M.  c,  21.  - 
6  &  7  W.  &  M.  c.  6. 
„           „    c.  12. 

'Stamp  Duties     - 

^ 

Repealed 

99 

7  &  8  Will.  3.  c.  36.        -       - 

9  Will.  3.  c.  3. 

„        C.25.      -        -        - 
11  Will.  3.  c.  6,  (») 

1  Ann.  St.  2.  c.  19  - 

2  Ann.  c.  14.  (Irish  Pari.) 
6  Ann.  c.  67.  («)      - 

„     c.  68.  - 

National  Debt,  Ac. 
Stamp  Duties       ... 
Aliens        ... 
Stamp  Duties,  &c. 
Naturalization  (Ireland)    - 
Coin  and  Coinage,  &c. 
London  Brokers   - 

Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Amended 

69 
99 
14 
99 
14 
10 
60 

8  Ann.  c.  6.    - 

9  Ann.  c.  16.   - 

„     C.16.          -        -        - 
10  Ann.  c.  18.  (except  s.  198.) 

„       c.  19.         -        -        - 
13Ann.c.  18. 

>  Stamp  Duties    ■        .        - 

-■ 

Repealed 

99 

- 

i>)c.l4.inBuffbead. 

i')ii*i8Vin.s.inau(n 

lewi. 

% 

18Cllus.2.inBi>ffhead. 
0.  SO.  in  Ruffbeaa. 

Digitized  by 


Google 


38  &  34  VICtORtA,  1970.  :  ^  6M 

T*ble  B. — ^Afits  of  farmer  SeMiotks  repealed  uid  aaoeadtd—continmed. 


Aet  repealed  or  ■mended. 


I  G«o.  1.  Stat.  1.  o.  3.     - 

Stat  2.  0, 12. 
„        C.19.       -       -       - 
»        C.21. 

3  Geo.  1.  c.  r. 

„       c.  8.  in  part  - 

„        C.9.         -        -       - 

4  Geo.  1.  c.  9.  in  part  (Itistt 

Pari) 
..         clO. 
6  Geo.  1.  c  a.        -       ♦ 

0.19.       - 
6  Geo.  I.e.  4.  - 

„        clO.       -        -        - 
„       c.  1 1.  in  part 
..        c.21. 
7Geo.  I.Stat.  1.0.6.     - 
„        c.  27.  in  part 
Stat.  2.    - 

8  Geo.  1.  c.  20. 

„        c.21.  in  part 

„        C.22.       .        -        - 

9  Geo.  1.  c.  5.  - 

„       C.12.  -  : 

.10  Geo.  I.e.  5 

II  Geo.  1.  c.  9.  in  part 

C.17. 

12  Geo.  1.0.2.  in  part    - 

13  Geo.  1.  0.  3. 

0.21.     -        -    •   - 

1  Geo.  2.  Stat.  2.  c.  8.  in  part  - 

2  Geo,  2.  c.  3.  in  part  - 

3  Geo.  2.  c.  16.        -        -        - 

4  Geo.  2.  c.  6. 

„        C.9.         ... 
5Geo.  2.C.  17. 
6  Geo.  2.  c.  28. 

9  Geo.  2.  c.  34. 

„        c.  36. 

10  Geo.  2.  c.  17. 

11  Geo.  2.  0.27.     - 

13  Geo.  2.  c.  7. 
16  Geo.  2.  0.  13.  in  part 
„         0.19. 

16  Geo.  2.0.12.      - 

c.  13. 

17  Geo.  2.  0.18.     -        -       - 

18  Geo.  2.  c.  9. 

c.  22.     - 

19  Geo.  2.  c.  6.  in  part 

„        c.12.     -        .        - 

Vol.  XLVIII.— Law  Joub 


Sat>ject-Biatter. 


►National  Debt,  &c. 
Naturalization  (Ireland) 

►National  Debt,  &c. 
Stamp  Duties 


►National  Debt,  See.    - 


Mortmun  Act 

I  National  Debt,  &o. 

Naturalization 

►National  Debt,  &c. 

Stamp  Duties 
I  National  Debt,  &c. 

.  Stat. 


Hovafi^ted. 


Repealed 
Repealed 

Repealed . 
Repealed 


Repealed 


Chapter  of 
33  &  34  Vict 


Amended 
Repealed 
Repealed 

Repealed 

Repealed 
Repealed 


C9 


14 


69 


99 


69 


34 
69 
14 

69 

99 
69 
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Act  repealed  or  amended. 

Snbject-matter. 

^owaflbcted. 

Chapter  of 
88*84  Viet 

19  Geo.  2.  &  13.  (I.)  in  part 

-  1   Marriage  between  Protestant  and 
1       Roman  Catholic. 

Repealed 

110 

20  Geo.  2.  c.  3. 

„        clO.      -       . 

*  1  ]■  National  Debt,  &C.     • 

Rq>ealed 

69 

„        c.  44. 

•  !   Naturalization       ... 

Repealed 

14 

C.46.      -       - 

.  1   Stamp  Duties       .... 

Repealed 

99 

21  Geo.  2.  c.  2. 

22  Geo.  2.  c.  23.     - 

-  j 

23  Geo.  2.  c.  1.  in  part 

„        <!.  16.      -        - 

. 

„        c.  22.  in  part 

24  Geo.  2.  a  2. 

-  1 

„       0.  4.  in  part 

-  1 

„         0.11.       - 

- ! 

•National  Debt,  &c. 

Repealed 

69 

26  Geo.  2.  c.  25. 

„       0.27.      -       - 

26  Geo.  2.  o.  1. 

„       0,23.      -       . 

28  Geo.  2.  c  15. 

29  Geo.  2.  c.  7.        -       - 

30  Geo.  2.  0.19. 

30  Geo.  2.  c.  19.  in  part  - 

Stamp  Duties       ... 

Repealed  . 

99 

31  Geo.  2.  c.  22.  in  part 

32  Geo.  2.  c.  10. 

„        0.  22.  - 

33  Geo.  2.  c.  7-  in  part  - 

„        0.12. 

>Xationa]  Debt,  &c. . 

Repealed 

69 

1  Geo.  3.  c.  7.      - 

2  Geo.  3.  c.  9.  . 

„       clO.  - 

„       0. 36. 

-    'Stamp  Duties 

Repealed  . 

99 

3  Geo.  3.  c.  9.     . 

*| 

..       0. 12. 

4  Geo.  3.  c.  18.    • 
„       c  25. 

*  j  >>National  Debt,  &c.  -           -        - 

Repealed 

69 

6  Geo.  3.  c.  16.    - 

„       c,  23. 

„       C.36.    - 

Stamp  Duties        ... 

Repealed  . 

99 

„       c  42. 

.      National  Debt,  &c,    . 

Repealed 

69 

„       0.46.  . 
6  Geo.  3.  c.  21. 
„       c39.  - 

-  ]    Stamp  Duties,  &c. 

Repealed  • 

99 

*  '  1  National  Debt,  &e.  -           -        - 

Repealed 

69 

„       c.  40. 

•  1   Stamp  Duties 

Repealed  • 

99 

7  Geo.  3.  c.  24,  25,  26.    . 

National  Debt,  &o.    • 

Repealed 

69 

8  Geo.  3.  c'.  26*.  - 

[stamp  Duties      - 

Repealed  . 

99 

„       c.  29. 

„       C.31.  . 
10  Geo.  3.  0.  36. 

-National  Debt,  &c.  -            -        - 

Repealed 

69 

c.  46.  - 

J 

12  Geo.  3.  0.  48. 

Stamp  Duties        ... 

Repealed  - 

^ 

c.  63.  - 

-      National  Debt,  &c.   -            -        - 

Repealed 

? 

13  Geo.  3.  0.  25, 

Naturalization       ... 

Repealed  . 

14 

„       c.  67.  - 

-      Legal  Tender 

Repealed 

10 
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Act  repealed  or  amendetl. 


14  Geo.  3.  c.  70. 

„       C.76.  -  -        - 

„       C.84. 
c.  92.  - 
16  Geo.  3.  0.  30.' 
c.  41.  - 

16  Geo.  3.  c.  34. 

„       c.  34.  ss.  1-16. 
„       c.  62. - 

17  Geo.  3.  c.  46. 

„        c.  60.  - 

18  Geo.  3.  0.  22. 

19  Geo.  3.  c.  18.  -  -        - 

19  &  20  Geo.  3.  c.  29.  (Irish 
Pari.) 

20  Geo.  3.  0. 16. 

21  Geo.  3.  c.  14.  in  part  - 

22  Geo.  3.  c.  8. 

c.  34.  • 

23  Geo.  3.  c.'  35! 

23  &  24  Geo.  3.  c.  38.  (Irish 
Pari.) 

24  Geo.  3.  Sesa.  2.  c.  10. 

C.32.- 

C.37. 
„        c.  39.  •  -        - 

26  Geo.  3.  c.  32. 

„       C.71.-  -       - 

„        C.80. 

„        c.  83.  -  -       - 

26  Geo.  3.  c.  .34. 

„        C.48.-  -        - 

C.82. 

27  Geo.  3.  c.  13.  ss.  41-46.      • 

29  Geo.  3.  c.  37. 

30  Geo.  3.  c.  48.  in  part  - 

31  Geo.  3.  c.  26. 

„        0.33.-  -        . 

33  Geo.  3.  c.  28. 

0.32.- 
„        c.  47.  in  part 

34  Geo.  3.  c.  1. 

„        C.14.-  -        - 

„        C.21. 
36  Geo.  3.  c.  14.  ■  -       - 

„        C.32. 

„        c.  66.  - 

„        c.  66. 
c.  128. 
36  Geo.  3.  c.  12. 

„        0.74.-  -        - 

„        c.  122. 

„       0.  48.  (Irish  Pari.)  - 


Subject-matter. 


Coin  and  Coinacre  - 
National  Debt,  &e.    - 
Naturalization 
Coin  and  Coinage     - 
Coin  and  Coinage  - 

VNationalDebt.  &c. - 

Stamp  Duties 
Aliens  (Ireland) 
National  Debt,  &c. 
Stamp  Duties 

I  National  Debt,  &c. 
Naturalization  (Ireland) 


1 


National  Debt,  &c.  - 
Naturalication  (Ireland) 


>National  Debt,  &c. 

Stamp  Duties        -     ~      - 
I  National  Debt,  &C. - 

V  Stamp  Duties      .  .  . 

National  Debt,  &c.  -  -        - 

Judgment  in  High  Treason :  draw- 
ing, quartering,  &c. 
Stamp  Duties        -  .  . 

^National  Debt,  &c.  - 

Stamp  Duties        .  .  . 

I  National  Debt,  &c.  - 

Stamp  Duties        -  .  . 

>National  Debt,  &c.  -  -        - 

Naturalization  (Ireland)    - 


Repealed 
Repealed 
Repealed 
Repealed 
Repealed 

Repealed 

Repealed 
Repealed 
Repealed 
Repealed 

Repealed 
Repealed 


Repealed 
Repealed 

Repealed  - 

Repealed 
Repealed 

Repealed 

Repealed 
Repealed 

Repealed 

Repealed 

Repealed 
Repealed 
Repealed 

Repealed 

Repealed 


cted. 

Chapter  of 
88  &  84  Vict. 

■ 

10     , 

69 

14 

10 

10 

- 

69 

- 

99 
14 
69 
99 

■ 

69 

- 

14 

- 

69 

■• 

14 

- 

69 

. 

99 

to 

69 

- 

99 

- 

69 
23 

- 

99 

•      - 

69 

- 

99 

- 

69 

- 

99 

- 

69 

14 
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Act  repealed  or  amended. 

Sobject-inatter. 

1 
Row  affected. 

diapterof 
13  i  34  Vict. 

37  Geo.  3.  c.  9. 

c.  10.  - 

"']■  National  Debt,  &c.- 

Repealed 

69 

„        c.  19. 

-  '    Stamp  Duties 

Repealed  - 

99 

c.  20. . 

-  1     National  Debt 

„        c.  46. 
..        c.  67.  - 

Repealed 

«9 

.,        c.  90. 

- 

Stamp  Duties        ... 

Repealed  - 

99 

..        c.  122. 

- 

Forgery,  &c. .            -            -        . 

Repealed 

69 

..       c.  127. 

• 

Meeting  of  Parliament 

Amended  - 

81 

c.  136. 

- 

Stamp  Duties            -           -        . 

Repealed 

99 

.'W  (Jeo.  3.  c.  37. 

- 

National  Debt       ... 

Repealed  - 

69 

c.  66.  - 
c.  85, 

~ 

■  Stamp  Duties         <■           -        - 

Repealed 

99 

•WGeo.  3.  c.  7.    - 
c.  60, 

- 

1  National  Debt,  &c. 

Repealed  - 

m 

..       c.  92.  . 

. 

Stamp  Duties            .            -        . 

Repealed 

99 

„        c.  94. 

- 

Master  of  the  Mint 

Repealed  . 

10 

c,  107. 

- 

Stamp  Duties            -            -        - 

Repealed 

99 

39  &  40  Geo,  3,  c,  14.  - 

- 

Meeting  of  Parliament 

Amended  - 

81 

C.22.     - 

- 

National  Debt,  &c.   - 

Repealed  - 

69 

„            c.  72.  (except  | 

■ 

s. 
c.  84  - 

16.) 

Stamp  Duties      - 

Repealed 

99 

41Geo.3,(U,K.)c.3,     - 

• 

National  Debt,  &c.   •            •        • 

Repealed  - 

69 

c.  63. 

■ 

Seats  in  H.  C.  by  persons  in  Holy 
Orders, 

Amended 

91 

42  Geo.  3.  c.  8. 

. 

• 

„        c.  33. 
e  58 

- 

National  Debt,  &c. 

Repealed 

69 

„       c.  99. 

_ 

Stamp  Duties 

Repealed 

99 

43  Geo.  3.  c.  67. 

- 

National  Debt 

Repealed 

69 

„        c.  126. 
,.        c.  127. 

: 

1  Stamp  Duties           ... 

Repealed 

99 

44  Geo,  3.  c.  47, 
c,  48, 

- 

■  National  Debt,  &c. 

Repealed 

69 

c,  69.  88.  1.  2, 

. 

• 

„        c.  98  (with  an 

ex- 

Stamp  Duties 

Repealed 

99 

cepti 
„       c.  99, 

Dn.) 

•^ 

45  Geo.  3,  c,  8. 

. 

„        c.  12. 

- 

•National  Debt,  &c. 

Repealed 

69 

c.  40. 

• 

c.  73. 

. 

„       c.  109, 

- 

Survey  (Ireland) 

Repealed 

13 

46  Geo,  3.  c.  33. 

- 

National  Debt,  &c. 

Repealed 

69 

„        c.   43.    (except    ss. 
4_7  ^ 

Stamp  Duties           -        - 

Repei^d 

99 

„       C.47. 

*  •/ 

-| 

„       c.  55.            - 

. 

47  Geo,  3,  Sess.  1,  c.  28. 

- 

„         „         c,  46. 
48  Geo,  3,  c.  3. 

„       c,  38.        . 
„        c.  76, 

: 

•National  Debt,  &o. 

Repealed 

69 

_ 

„        c,  83, 

- 

^ 
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Act  repealed  or  amended. 

Subject-matter. 

How  aSected. 

Chapter  of 
33  &  84  Vict, 

48  Geo.  3.  c.  149. 

in  part 

. 

Stamp  Duties        ... 

Repealed 

9a 

49  Geo.  3.  c.  21. 

- 

- 

] 

..        c.  71. 
„       c.  78. 

" 

• 

[.National  Debt,  &c. 

Repealed 

«9 

50  G««.  3.  0.  23, 

. 

. 

J 

„        c.  35. 

. 

- 

Stamp  Duties            -        - 

Repealed 

99 

„       c.  36, 

• 

. 

" 

„        c.  45. 

- 

- 

„       c.  68. 

_ 

. 

61  Goo,  3.  c,  16, 

. 

. 

„       c,  22, 

- 

- 

„        c,  26, 
c,  35, 

■ 

" 

•National  Debt.  &o. 

Repealed 

69 

„        c,  49, 

_ 

. 

52  Geo,  3,  c.  14. 

. 

. 

„       C.24, 

. 

-• 

„        c,  70, 

. 

. 

„       0,85, 

- 

- 

_ 

„        c,  138. 
„        C.167, 

" 

. 

■  Coin  :  Tokens,  &c. 

Repealed 

10 

53  Geo.  3.  c.  41. 

- 

- 

c.  53. 

. 

. 

.,        c.  61. 

- 

- 

>Xational  Debt,  &c. 

Repealed 

69 

„        c.  69. 

- 

. 

1 

c.  95. 

. 

. 

J 

„       c,  108, 

_ 

. 

Stamp  Duties 

Repealed 

99 

54  Geo,  3,  c,  3. 

. 

» 

National  Debt,  &c. 

Repealed 

69 

c.  4. 

..        c,  8, 
„       c.  76. 

- 

- 

Coin :  Tokens,  &c               -        - 

Repealed 

10 

- 

- 

c.  85. 
c.  89. 

" 

" 

•National  Debt,  &c. 

Repealed 

69 

„        c.  139. 

- 

» 

,,        c.  140, 

. 

_ 

„        c.  144. 

•* 

. 

Stamp  Duties           -           -        - 

Repealed 

99 

„        c.  146. 

in  part 

- 

Judgment  in  High  Treason :  draw, 
ing,  quartering,  &o. 

Repealed 

23 

55  Geo.  3.  c.  2. 

- 

- 

■ 

„       c.  16. 
„        c.  68. 

■ 

_ 

.National  Debt,  Sec. 

Repealed 

69 

.,        c,  74, 

. 

- 

^ 

„        c,  100 

(except 

SB. 

' 

20.) 

Stamp  Duties    -            -              - 

Repealed 

99 

,.        c,  101, 

• 

. 

„        c,  124. 

- 

. 

National  Debt,  &c. 

Repealed 

69 

„        c,  184, 

in  part 

. 

■ 

„       c,  185. 

(with  an 

ex- 

stamp  Duties 

Repealed 

99 

56  Geo.  3.  c.  7- 

CeptlOuy, 

National  Debt,  &o. 

Repealed 

69 

„       c.  66,  in  part 

. 

Stamp  Duties            -            -        - 

Repealed 

99 

„       c.  60, 

■ 

. 

National  Debt,  &c. 

Repealed 

6& 

„        c,  68, 

. 

. 

Coin  and  Coinage 

Repealed 

10 

„        c,  89, 

. 

. 

National  Debt,  &c. 

Repealed 

69 

67  Geo.  3,  c.  46. 

- 

- 

Coin:  Tokens        .           .            - 

Repealed 

10 

c.  67, 

- 

- 

Offices  in  the  Royal  Mint 

Repealed 

10 
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Table  B.— Acta  of  former  Sessions  repealed 

1  and  amenc 

Led— coa/tsHed. 

Act  repealed  or  amended. 

1 

~  r 

1 

Sabject-matter. 

How  affected. 

Chq>ter<tf 
M&34Viet. 

67  Geo.  3.  o.  82. 
„        c.  83. 

National  Debt,  &c. 

Repealed 

69 

0.  113. 

-     'Coin :  Tokens 

- 

Repealed 

10 

„        c.  be. 

-  1    London  Brokers 

- 

Amended 

60 

68  Geo.  3.  o.  23. 

69  Geo.  3.  o.  42. 

\  '  ]■  National  Debt.  &c. 

- 

Repealed 

69 

„        c.  69. 

-  '    Foreif^  Enlistment 

- 

Repealed 

90 

1  Geo.  4.  c.  13. 

-    1 

.,        c.  17. 

-      1 

*     „        C.23. 

-      'National  Debt,  &c. 

- 

Repealed 

69 

1  &  2  Geo.  4.  c.  26. 

C.27.    - 

c.  56. 

Stamp  Duties 

- 

Repealed 

99 

C.73.     - 

c.  108.       - 

3  Geo.  4.  c.  9. 

"        ''•^• 

0.  26. 

c.  61. 

..        c.  66. 

-  1 

>National  Debt,  &o. 

- 

Repealed 

69 

c.  68. 
.,        c.  89. 
„        c.  93. 

i 

„       c.  117. 

-    'Stamp  Duties 

- 

Repealed 

99 

4  Geo.  4.  c.  22. 

-      National  Debt,  &c.       - 

. 

Repealed 

69 

5  Geo.  4.  c.  54.  s.  6.    - 
„        c.  9. 

„        ell.       -        - 
„        c.  24. 
..       c.41.        -        - 

Brewers  Retail  Licences 

- 

Repealed 

39 

•  '     National  Debt,  &c. 

- 

Repealed 

69 

■      Stamp  Duties 

. 

Repealed 

99 

„        c.  45. 
c.  53. 

1  National  Debt,  «fc. - 

- 

Repealed 

69 

6  Geo.  4.  c.  41. 

Stamp  Duties 

. 

Repealed 

99 

C.50. 

Juries 

- 

Amended 

77 

c.  50.  8.  47. 

Jurors  and  Juries  - 

- 

Repealed 

14 

C.67. 

Naturalization 

. 

Repealed 

14 

c.  79. 

Assimilation  of  the  Currency 

Repealed 

10 

c.  81.  8.  2. 

-  1    Brewers  Retail  Licences 

- 

Repealed 

29 

„        c.  98. 

Coin :  Tokens       - 

. 

Repealed 

10 

7  Geo.  4.  c.  39. 
„        c.  44. 

9  Geo.  4.  c.  27. 

„        c.  49.  (with  an  exce 
tion). 

10  Geo.  4.  c.  24. 

National  Debt,  &c.    - 

" 

Repealed 

69 

1  l  Stamp  Duties 

- 

Repealed 

99 

'J 
-  1    Deposits    in    Savings    Banks    by 

Amended 

93 

Married  Women. 

„         c.31.      -        - 
11  Geo.  4.  &1  Will.  4.  c.  13. 

]     JNationalDebt,  &c. 

Repealed 

69 

1  &  2  Wm.  4.  c.  10. 

•  :    Salary  of  Master  of  the  Mint 

Repealed 

10 

C.33.     - 

-  1    Public  Works  Loans  (Ir« 

:land)       - 

Amended 

■    112 

2&3  WiU.  4.  c.  91. 
3  &  4  Will.  4.  c.  23.     - 

"     1  Stomp  Duties 

"     1    J 

- 

Repealed 

99 

c.  76,  77.  - 

-  1    Municipal  Elections  (Scotland)     • 

Amended 

92 

c.  85.  8.  49. 

-  '   Government  of  India 

. 

Repealed 

3 

c.  91.  8.  37. 

Jurors  and  Juries 

- 

Repealed 

14 
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Act  repealed  or  amended. 


Sabject-matter. 


How  affected. 


Chapter  of 
33  &  34  Vict 


2  &  3  Vict. 

3  &  4  Vict. 


3&4Will.4.  c.   97.     (except 

as.  20,  21.) 
4  &  5  Will.  4.  0.  31.    - 
„  c.  67. 

0.80.     - 
6  &  6  Will.  4.  c.  64.  ts.  1,  2,  7. 
c.  76.  e.  28. 

6  &  7  Will.  4.  c.  32. 

C.76.    - 

7  Will.  4.  and  1  Vict.  c.  9.      - 

>f  »  »>       C.  41.      ■ 

»  »         »      c.  46.  in 

part. 

ft  »>  yt        C.  O". 

I  &  2  Vict.  c.  55. 

C.81.    -        -        - 
„         c.  85.         - 

c.  119.  in  part 

c.  97. 
,c.76.    . 

C.79. 

„         c.  86.    ... 
„         c.  96.  in  part 

4  &  5  Vict.  c.  34. 

6  Vict.  c.  8.     -        -        -        . 

5  &  6  Vict.  c.  79.  in  part 

„         c.  82.  in  part 

6  &  7  Vict.  c.  72. 

„         0.  73.    - 
„        0.75,76.   - 
7&8Vict.c.4.      - 
„         C.6. 

C.21.    .        -        - 
„         c.39. 
„         c.  64.    - 
„         C.66. 
„         c.  80.  -        - 

c.81. 

8  &  9  Vict.  0. 16.    - 

c.29.         - 
C.62.    -        -        . 

„         c.  76.  88.  2,  3. 

„        0.97.    - 
c.  120. 

9  &  10  Vict.  c.  8.    . 

„  0.96.88.48,60-56. 

)0  &  11  Vict.  c.  9.       - 
„  0.70. 

„  0. 83.     " 

II  &  12  Vict.  c.  2.  8.  14. 

0.117.       -        - 
c.  125.    . 
12  &  13  Vict.  0.41. 

„  c.  80.  (with  an 


Stamp  Duties 

National  Debt,  &c. 

Stamp  Duties 

National  Debt,  &c. 

Stamp  Duties 

Munidpal  Corporations     - 

Stamps  (Building  Societies) 

Stamp  Duties  on  Newspapers 

The  Mint      - 

SmaU  Debts  (Scotland)     - 

Notices  (Isle  of  Man) 

National  Debt,  &c. 
Leith  Docks 
National  Debt,  &c. 
Stamp  Duties 
Sheriffs  (Scotland) 

J-  National  Debt,  &c. 

Stamp  Duties 
Church  Discipline 
Postage  (Newspapers) 
Stamp  Duties 
National  Debt 


Stamp  Duties 


exception). 


Attorneys  Costs     • 
Apprehension  of  Offenders    - 

>  National  Debt,  &c. 

Stamp  Duties 

I  National  Debt,  &c. 

Aliens  ... 

National  Debt,  &c. 
Marriages  (Ireland)  - 
Companies 

Printworks    •  .  - 

National  Debt,  &c. 
Stomp  Duties 
National  Debt,  &c. 
Apprehension  of  Offenders    - 
National  Debt,  &c. 
County  Courts 
National  Debt,  &c. 
Printworks    -  -  . 

Naturalization  of  Aliens    - 
Crime  and  Outrage  (Ireland) 
Newspapers  (Channel  Islands) 
National  Debt,  &c.    - 
Coinage  and  Currency 
Stamp  Duties 


-  I 


Repealed 

Repealed 
Repealed 
Repealed 
Repealed 
Amended 
Amended 
Repealed 
Repealed 
Amended 
Repealed 

Repealed 
Amended 
Repealed 
Repealed 
Rqiealed 

Repealed 

Repealed 
Amended 
Repealed 
Repealed 
Repealed 

Repealed 

Amended 
Repealed 

Repealed 

Repealed 

Repealed 

Repealed 
Repealed 
Amended 
Amended 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 


99 


99 
69 
99 
91 
97 
79,99 
10 
63 
51 

69 
87 
69 
99 
86 

69 

99 
91 
79 
99 
69 

99 

28 
62 

69 

99 

69 

14 
69 
110 
61 
62 
69 
99 
69 
52 
69 
15 
69 
62 
14 
9 
79 
69 
10 
99 
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Act  repealed  or  amended. 

Subject-matter. 

Howafiected. 

Chapter  of 
Mft34Vict 

I2&13Vict.  c.  91.S.  24.        •      Collection  of  Rates  (Doblin) 

Repealed 

11 

13  &  14  Vict,  c  67.  s.  6.          .      Brewers  Retail  Ldcences 

Repealed 

29 

„           c.  97.  (with  an 

Stamp  Duties        -            -            . 

Repealed 

99 

exception). 

16  &  17  Vict.  c.  23.         -       - 

National  Debt,  &c.    - 

Repealed 

69 

„            c.  69.  in  part 

Stamp  Duties        ... 

Repealed 

99 

„           c.  63.  (with   an 
exception). 
c.71.     • 
C.92.         -        - 

Stamp  Duties            -           -        - 

^pealed 

79,99 

Stamp  Duties  on  Newspapers 
SheriiFs  (Scotland)    - 

Repealed 
Amended 

99 

86 

c.  113.    - 

Abolition  of  Real  Actions 

Amended 

109 

C.132.       -        - 

National  Debt 

Repealed 

69 

17  &  18  Vict.  c.  8;j.  in  part      -'1  o, „.,«.. 

c.  125.  ss.  28,29.  |/S**"P^«*'*»      " 

Repealed 

99 

18  &  19  Vict.  c.  18.         -        -  ,    National  Debt,  &c.    -            -        - 

Repealed 

69 

c.27.     - 

Stamp  Duties  on  Newspapers 

Repealed 

79,99 

c.  78.  8.  5.  - 

Stamp  Duties        ... 

Repealed 

99 

c.  97.  in  part     - 

Duties  on  Com  (Isle  of  Man) 

Repealed 

12 

c.  117. 

Ordnance  Board    -            -            - 

Amended 

17 

c.  119.  8.  29.      - 

Passengers  Act          -            -        - 

Amended 

95 

19  &  20  Vict.  c.  5.  - 

T 

C.6.        - 
c.21.         -        - 
c.22.     - 

National  Debt.  &c. 

Repealed 

69 

Stamp  Duties            •            -        - 

Repealed 

99 

C.36. 

Peace  Preservation  (Ireland)        -  j 

Amended      and 
repealed  in  part 

}  ' 

c.58.     - 

Municipal  Elections  (Scotland)      - 

Amended 

92 

C.61.        -        . 

Survey  (Great  Britain) 

Repealed 

13 

c.  81. 

c.  102.  ss.  34,  35. 

1  Stamp  Duties      ... 

Repealed  . 

99 

21  &  2-2  Vict.  c.  1.        - 

National  Debt,  &c. 

Repealed 

69 

C.20.        -         . 
c.24.     . 

1  Stamp  Duties      - 

Repealed  . 

99 

C.99.        - 

British  Columbia    -         - 

Amended  • 

66 

clOO.     - 

Petty  Sessions  Clerk  (Ireland)       • 

Amended 

64 

22  &  23  Vict.  c.  30.      - 

Copper  Coin,  &c.    ... 

Repealed  • 

10 

C.41.        - 

Government  of  India :  Contracts  - 

Amended 

69 

23  &  24  Vict,  c.  15.  (except  ss. 

Stamp  Duties      -           -             . 

Repealed  . 

99 

4-6.) 

c.60.       - 

Annuity  Tikx        "           "           "{ 

Amended,     and 
repealed  in  part 

}87 

c.71.      - 

National  Debt,  &c. 

Repealed  . 

69 

c.78.        - 

Bleaching  and  Dyeing  Works 

Repealed 

62 

c.79.     - 

SherifiP  Courthouses  (Scotland) 

Amended   - 

16 

„            c.  111.  in  part    - 

Stamp  Duties        ... 

Repealed 

99 

24  &  25  Vict.  c.  3.  in  part 

National  Debt,  &o. 

Repealed  . 

69 

„            c.  21.  in  part      - 

Stamp  Duties        ... 

Repealed 

99 

„            c.  35. 

National  Debt,  &c. 

Repealed  . 

69 

c.60      - 
„            c.  91.  in  part      - 

\  Stamp  Duties      ... 

Repealed 

99 

c.  96.  s.  102.       . 

Larceny            ... 

Amended  • 

65 

•c.98.        - 

Forgery      .... 

Amended 

58 

25  &  26  Vict.  c.  8.     •  - 

Bleaching  and  Dyeing  Works 

Repealed  . 

62 

c.21.       - 

National  Debt 

Repealed 

69 

„           c.  22.  in  part 

Stamp  Duties      .            . 

Repealed  - 

99 
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Act  repealed  or  amended. 

Subject-matter. 

How  affected. 

Chi4>terof 
33  &  34  Vict 

25  &  26  Vict.  c.  22.  s.  43. 

Income  Tax 

Amended 

32 

C.70.        - 

Surrender  of  Criminals  (Denmark) 

Repealed  - 

52 

C.89.      - 

Companies 

. 

Amended 

61,104 

clOl.       -        - 

Police  of  Towns  (Scotland) 

. 

Amended  - 

37 

C.106.     - 

Highland  Roads  and  Bridges 

. 

Amended 

16 

26  &  27  Vict.  c.  10. 8. 3. 

Salmon     ... 

. 

Amended  - 

33 

c.  12.        - 

Secretary  of  State  for  War 

. 

Amended 

17 

'•           '■%'      ■          ■ 

Marriages  (Ireluid) 

- 

Amended  - 

110 

C.28. 

c.  33.  9.  24. 

1  National  Debt,  &c. 

- 

Repealed 

69 

c.33. 

Beer  Retailors  Licences 

. 

Amended  • 

29 

c.38.      . 

Bleaching  and  Dyeing  Works 
Sydney  Branch  Mint 

. 

Repealed 

62 

c.74.        • 

. 

Repealed  - 

10 

„           c.  ccxiv.     - 

Elgin  and  Nairn  Roads,  &c. 

. 

Amended 

16 

27  &  28  Vict.  c.  18.  in  part      - 

1 

„            c.  .'56.  in  part      - 
c.90.        -         - 
c.98.      - 

Stamp  Duties 

- 

Repealed  - 

99 

Bleaching  and  Dyeing  Works 

• 

Repealed 

62 

C.120.       .        . 
c.121.     - 

y  Railways 

-{ 

Amended,    and 
repealed  in  part 

}  >» 

28  &  29  Vict.  c.  70.        - 

Constabulary  (Ireland) 

Amended  • 

83 

C.78.      - 

Mortgage  Debentures    - 

■{ 

Amended,    and 
repealed  in  part 

}  » 

c.  89.  8.  61. 

Oreenwidi  Hospital 

Repealed  - 

100 

,,           c.  96.  in  part      - 

Stanon  Duties 
Life  Policies 

Amended 

99 

C.96.        .         - 

Amended   • 

32 

c.  121.  8.  65.      - 

Salmon      ... 

Amended 

33 

29  &  30  Tiet.  c.  4.       - 

CaUle  Disease      - 

Amended  - 

36 

c.ll.s.2. 

National  Debt,  &o. 

Repealed 

69 

„           c.  14.  88.  8,  9.    - 

County  Courts 

R^Maled  - 

15 

„            c.  23.  in  part 
c.  64.  8. 16. 

Customs  (Isle  of  Man) 

Repealed 

43 

Stamp  Duties 

Repealed  - 

99 

C.65.        -        - 

Colonial  Branch  Mints 

Repealed 

10 

C.67.      - 

British  Columbia 

Amended   • 

66 

c.  82.  s.  13. 

Coinage     .           .           - 

Repealed 

10 

;.           c.90.        -        - 

.SanitMv  Act,  1866 
Constabulary  (Ireland) 
Extradition  Treaties 

Amended  - 

53,  106 

C.103.       -        - 
c.121.     . 

Amended 
Repealed  • 

83 
62 

30  &  31  Vict.  c.  6.        - 

Metropolitan  Poor    - 

Amended 

18 

„          e.  23.      - 

Shippmg  Dues  Exemption 
Sea  Insurance  Policies 

Amended  • 
Amended 

60 
97 

„           c.  34.  88.  9, 10.  - 

Army  Enlistment 

Repealed  • 

7 

„           c.90.  88.20-24. - 
c.  96.  8.  23. 

]- Stamp  Duties      - 

Repealed 

99 

c.103.      -        - 

Factories 

-• 

Amended,    and 
repealed  in  part 

}^ 

C.107.     - 

Annuity  Tax 

■{ 

Amended,    and 
repealed  in  part 

}    87 

c.  110.       - 

Reserve  Force 

Amended 

67 

c.  111.     - 

Militia  Reserve     - 

Amended  • 

67 

C.113.       -       - 

Sewage  Utilixation 

Amended 

63 

c.  142.  s.  18.      - 

County  Courts 
Workshops 

Repealed  • 

15 

C.46.        . 

Amended 

63 

31  &  32  Vict.  c.  48.      - 

Municipal  Elections  (Scotiand) 
Turnpike  Trusts    - 

Amended  • 

92 

C.99.        -         . 

- 

Amended 

73 

Vol.  XLVIII.    Law  Jooi 

I.  Stat. 

M  If 
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Act  repealed  or  amended. 


31  &  32  Viet.  o.  100.  in  part    • 

„  c  108.     - 

cllO.    - 
c.  118.      - 
0. 124.  88. 10-12. 

32  &  33  Viot.  c.  14.  S8.  6,  7.    - 

C.27.        -        - 
c.  32.  s.  6. 
C.62.        - 
0.68.      - 
C.73.     - 
C.102.      -        - 
c.  104.     - 

33  &  34  Vict.  c.  14. 

C.47.      - 


Subject-matter. 

Hov  affected. 

Cb^tterof 
33*  34  Vict 

Stamp  Duties      ... 

Repealed  - 

99 

Municipal  Elections  (Scotland)     - 

Amended 

92 

Telegraphs    .... 
PubUoSdiools     . 

Amended  . 

88 

Amended 

84 

Stamp  Duties        ... 

Repealed  • 

99 

Income  Tkx        ... 

Repealed 

32 

Beerhouses,  &o.        •         - 

Amended    . 

29 

Pensions  Commutation 

Amended 

101 

Shipping  Dues  Exemption 

Repealed  . 

50 

Evidence  Amendment 

Amended 

49 

Telegraphs         -            . 

Amended   - 

88 

Metropolitan  Board  of  Works 

Amended 

24 

National  Debt,  &o. 

Repealed  - 

69 

Oaths  of  Allegiance 

Amended 

102 

National  Debt,  &c. 

Rq>ealed  - 

69 
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